Missouri  Attorney  General's  Opinions  - 1933 


Opinion 

Date 

Topic 

Summary 

1-33 

Feb  16 

ESCHEAT  FUND. 

Duty  of  State  Auditor  to  make  payment  to  representative  of  an  estate. 

Sections  623  and  624  R.  S.  Mo.  1929. 

1-33 

Mar  23 

CIRCUIT  CLERK'S 

SALARY. 

Section  11786  R.  S.  Mo.  1929. 

1-33 

Apr  27 

BUILDING  AND  LOAN. 

A - Power  of  Directors  to  amend  by-laws. 

B - Power  of  Directors  to  amend  by-laws  when  present  by-laws 
specifically  give  Board  such  power. 

1-33 

Apr  29 

BUILDING  AND  LOAN 

ASSOCIATIONS. 

No  power  to  give  notes  to  retire  stock. 

1-33 

May  27 

INFORMATION. 

Section  5429,  subdivision  1,  Section  4119-Approved. 

1-33 

Aug  18 

SCHOOL  AND 

SCHOOL  DISTRICTS. 

Tuition  and  school  warrants. 

1-33 

Aug  25 

Hon.  Orin  J.  Adams 

WITHDRAWN 

1-33 

Oct  24 

PROSECUTING 

ATTORNEY. 

Allowance  of  expenses  in  the  county;  allowance  of  expenses  in  change 
of  venue  cases  in  the  county. 

1-33 

Oct  27 

TAXATION. 

The  County  Board  of  Equalization  has  authority  to  assess  property 
omitted  from  assessor's  books  for  current  year  only;  and  any 
attempted  assessment  for  previous  years  is  void. 

1-33 

Dec  22 

PUBLIC 

AUCTIONEERS. 

Non-resident  may  not  obtain  license. 

2-33 

Jan  27 

COUNTY  WARRANTS. 

Received  by  Circuit  Clerk  and  Ex-officio  Recorder  for  his  salary,  though 
unpaid  and  protested,  cannot  be  offset  by  him  against  Recorder's  fees 
collected  by  him  and  to  be  paid  monthly  to  county  treasurer. 

2-33 

Apr  15 

LIQUOR. 

Corporation  permittee  for  sale  for  consumption  on  premises  having  an 
affiliate  corporation  used  as  adjunct  to  first  named  corporation  and 
controlled  by  same  interests  as  control  first  named  corporation,  cannot 
under  wholesaler's  permit  sell  to  the  affiliate  corporation  3.2  per  cent 
beer  in  original  package  for  resale  by  latter  corporation  under  permit  as 
merchant  to  sell  in  original  package. 

2-33 

June 

15 

Hon.  W.  B.  Allison 

WITHDRAWN 

2-33 

June 

COUNTY  COLLECTOR. 

Consolidation  of  offices  of  county  collector  and  county  treasurer  in 

19 

certain  counties  - Senate  Bill  No.  76. 

2-33 

June 

STATE  PURCHASING 

Appellate  courts  do  not  come  within  the  provisions  of  the  state 

23 

AGENT  LAW. 

Purchasing  Law. 

2-33 

Aug  29 

TAXATION. 

No  authority  in  Senate  Bill  80  for  refund  of  penalties,  interest  or  costs 
paid  prior  to  April  13,  1933. 

2-33 

Oct  31 

BANKS  & BANKING. 

Taxes  payable  by  liquidator  of  failed  bank  for  taxes  assessed  before 

failure. 

3-33 

Jan  19 

JUDGES. 

Salaries  begin  on  qualifying  by  taking  oath  of  office  for  all  judges. 

Retiring  Circuit  Judges  have  one  day  in  January  this  year.  Number  of 
days  in  calendar  month  makes  division  to  calculate  divisions  of  monthly 
salary. 

3-33 

Jan  25 

COUNTY  HIGHWAY 

ENGINEER. 

Authority  under  Sec.  8011  Revised  Statutes  of  Missouri,  1929  to 
appoint  assistants  - definition  of  assistant. 

3-33 

Jan  26 

COUNTY  FUNDS. 

COUNTY  TREASURER. 

Minimum  rate  of  interest.  Cannot  be  invested  in  bonds. 

Term  of  Office— Old  Treasurer  holds  over  until  new  treasurer  has 
qualified— amount  of  bond. 

3-33 

Jan  28 

SALARIES. 

JUDGES. 

Dividing  January  warrants  as  to  terms.  Court  of  Appeals'  judges  begin 

1st  Monday  like  circuit  judges.  (Opinion  modifying  January  19th 
opinion). 

3-33 

Feb  2 

COUNTY  COURT. 

PENALTIES. 

County  Court  has  no  authority  to  waive  penalties  on  delinquent  taxes 
or  change  time  when  such  penalties  go  into  effect. 

3-33 

Feb  3 

TAX  ATTORNEY. 

COLLECTOR. 

Allowance  of  fees  allowed  under  Sec.  12944. 

Employment  of  tax  attorney;  fees  allowed. 

3-33 

Feb  27 

TREASURER. 

Transfer  of  funds  by  treasurer  from  state  interest  fund  to  general 

revenue  fund. 

3-33 

Feb  28 

CIRCUIT  CLERK'S 

CHANGE  OF  VENUE 

FEES. 

Sections  11786  and  11815  R.  S.  Mo.  1929. 

3-33 

Feb  28 

CRIMINAL  COST. 

MEDICAL  ATTENTION. 

Sections  8534,  8554,  3825  and  3840,  R.  S.  Mo.  1929. 

3-33 

Mar  1 

SCRIPT. 

CURRENCY. 

Violation  of  Section  4097  R.  S.  Mo.  1929  by  circulating  script  designed 
as  use  for  currency. 

3-33 

Mar  3 

SCHOOLS. 

State  funds  transferred  by  deficiency  bill,  State  Auditor  not  required  to 
set  apart  any  part  to  the  school  fund. 

3-33 

Mar  22 

INCOME  TAX. 

Incomes  received  from  royalties  on  patents  and  copyrights. 

3-33 

Apr  11 

TAXATION. 

Salaries,  interests,  costs  and  charges  relating  to  collection  of  delinquent 

taxes— Effect  of  Senate  Bill  No.  80  with  relationship  thereto. 

3-33 

Apr  17 

INCOME  TAX. 

Taxpayer  voluntarily  filing  joint  individual  income  tax  return  for  the 
whole  year  1931  for  himself  and  wife  and  paying  the  tax  thereon  in 
absence  of  a statute  or  regulation  of  State  Auditor's  office  allowing  him 
so  to  do,  has  not  the  right  in  1933  to  file  an  amended  return  for  the 
year  1931  of  himself  and  wife  covering  income  from  January  1,  1931  to 
September  13,  1931,  and  from  September  14,  1931  to  December  31, 
1931,  and  by  the  amended  return  become  entitled  to  a credit  of 
$68.80  on  future  income  taxes. 

3-33 

Apr  27 

APPROPRIATIONS. 

General  appropriation  bills  need  no  emergency  clause  to  become 
operative  immediately  when  signed  by  the  Governor.  Section  659,  R.S. 

Mo.  1929. 

3-33 

May  8 

STATE  AUDITOR. 

COUNTY  COLLECTOR. 

Method  to  be  followed  by  State  Auditor  to  determine  the  rate  of 
percentage  of  commission  on  taxes  collected  to  be  allowed  County 

Collectors  in  Annual  Settlement  with  Auditor. 

3-33 

May  22 

APPROPRIATIONS. 

BLIND  COMMISSION. 

House  Bill  No.  659,  57th  General  Assembly,  affecting  the  Commission 

for  the  Blind  discussed. 

3-33 

May  22 

COLLECTORS  FEES. 

Formula  for  paying  into  the  city,  county  and  state  treasuries  excess 
fees  collected. 

3-33 

May  26 

BLIND  PENSIONS. 

Is  claimant  entitled  to  payment  of  blind  pension  as  of  date  of  court 
decision,  or  as  of  date  of  his  application  to  Probate  Judge  or  Blind 
Pension  Commission?  Is  State  Auditor  authorized  to  pay  claimant  out 
of  the  1933-34  appropriation  for  that  part  of  pension  due  during  1932- 

33? 

3-33 

May  27 

RAILROAD  TAXES. 

Remission  of  penalties,  etc.  applies  to  railroad  taxes. 

3-33 

June 

15 

CONVICTS  TO 

PENITENTIARY. 

Interpretation  of  section  11791  R.  S.  Mo.  1929. 

3-33 

June 

17 

SEARCHES  AND 

SEIZURES. 

STATE  AUDITOR. 

Section  10132  R.  S.  1929,  does  not  give  right  to  the  State  Auditor  to 
inspect  books  of  corporations  or  companies  in  which  one  may  be  a 
stockholder  for  purpose  of  ascertaining  what  has  been  paid  in 

dividends. 

3-33 

June 

23 

CIRCUIT  CLERKS. 

Fees  in  criminal  cases  for  making  transcript. 

3-33 

June 

26 

JUSTICE  OF  PEACE. 

FEES. 

CRIMINAL  COSTS. 

Justice  of  the  peace  is  entitled  to  fee  of  fifty  cents  for  entering  his 
decision  on  record  in  a preliminary  hearing. 

3-33 

June 

30 

ELECTION. 

Amount  of  $500.00  counsel  for  services  of  Attorney  in  primary  contest 
for  nomination  for  Missouri  House  of  Representatives  on  Resolution  of 

House  directing  its  Committee  on  Accounts  to  pay  said  sum  held  no 
authority  thereof. 

3-33 

July  1 

COUNTY  HIGHWAY 

COMMISSION. 

Power  and  duties  under  Article  2,  Chapter  42,  R.  S.  Mo.  1929. 

3-33 

July  5 

SHERIFF  FEES. 

Fees  of  sheriff  in  transporting  convicts  to  Penitentiary. 

3-33 

July  7 

TAXATION. 

CONSTITUTION. 

Section  13870  violates  Sections  6 and  7 of  Article  X of  the  Constitution 

of  Missouri  and  is  void. 

3-33 

July  27 

CRIMINAL 

PROCEDURE. 

Continuances  of  indictments  and  information. 

3-33 

July  27 

STATE  AUDITOR. 

COUNTY  COURTS. 

State  Auditor  may  use  some  discretion  in  period  covered  by  audit  and 
examination  of  county  records  under  Section  11478. 

3-33 

July  27 

COUNTY  CLERKS. 

STATE  AUDITOR. 

TAXATION. 

Senate  Bill  Number  50,  Laws  1933,  page  421,  applicable  to  counties 
having  township  organization. 

3-33 

Aug  7 

FOURTH  CLASS  CITY. 

City  of  the  fourth  class  cannot  provide  by  ordinance  for  appointment  of 
city  police  judge. 

3-33 

Aug  11 

STATE  FAIR. 

APPROPRIATIONS. 

Premiums  paid  in  prizes  for  horse-racing  at  State  Fair  paid  out  of 
appropriations  under  heading,  "Premium  for  livestock  shows". 

3-33 

Aug  15 

TAXATION  AND 

REVENUE. 

Constitutionality  of  Section  10070. 

3-33 

Aug  15 

STATE  FAIR. 

Entertainment  may  be  paid  for  under  Sec.  1,  sub-section  C-D,  Laws  of 
Mo.  1933,  p.  63.  (HB  649). 

3-33 

Aug  15 

STATE  OFFICERS. 

State  Officer  cannot  receive  salary  from  State  Department  and  also 
from  State  Fair  Board. 

3-33 

Aug  23 

CRIMINAL  COSTS. 

Liability  of  county  or  state  for  costs. 

3-33 

Aug  30 

COUNTY  CLERKS. 

Entitled  to  count  printed  words  in  calculating  fees  due  under  Section 

10007  R.  S.  Mo.  1929. 

3-33 

Aug  31 

ANTI-TRUST. 

Open  Steel  Flooring  Industry  codes  relative  to  Missouri  anti-trust 

statutes. 

3-33 

Sept  6 

STATE  BARBERS 

BOARD. 

Salary  of  retiring  Board  ends  July  7,  1933. 

3-33 

Sept  11 

BUS  & TRUCK  LAW. 

Constitutionality  of  paragraph  (e)  of  Sec.  5270,  Laws  of  Mo.,  p.  304. 

3-33 

Sept  11 

MISSOURI 

COMMISSION  OF  THE 

BLIND. 

No  authority  to  pay  Board  of  Health  from  funds  appropriated  to 
Commission  for  specific  purposes. 

3-33 

Sept  11 

INCOME  TAX. 

Income  tax  by  foreign  state  may  be  deducted. 

3-33 

Sept  12 

COUNTY  BUDGET 

LAW. 

When  effective. 

3-33 

Sept  14 

STATE  PURCHASING 

AGENT  ACT. 

Effective  July  24,  1933  and  the  exclusive  authority  for  purchase  of 
supplies  therein  contemplated. 

3-33 

Sept  19 

SENATE  BILL. 

Section  9963e  unconstitutional  as  delegating  legislative  power  to 
county  courts. 

3-33 

Sept  21 

TAXATION. 

Correction  of  Assessment  Error. 

3-33 

Sept  23 

CHANGE  OF  VENUE. 

In  criminal  cases  before  a Justice  of  the  Peace. 

3-33 

Sept  26 

NEPOTISM. 

Official  appointing  step-father  of  his  wife  does  not  violate  Section  13, 
Article  14  of  the  Constitution  because  they  are  not  related  either  by 
consanguinity  or  affinity. 

3-33 

Sept  27 

EMPLOYEES. 

BUDGET  LAW. 

The  power  to  administer  budget  law  and  hire  employees  and  fix 
salaries  vests  in  the  Governor. 

3-33 

Oct  2 

APPROPRIATIONS. 

MISSOURI 

COMMISSION  FOR 

THE  BLIND. 

Section  Al,  page  138,  Missouri  Laws  1933,  discussed. 

3-33 

Oct  5 

STATE  AUDITOR. 

Proper  to  issue  warrant  for  stationery  purchased  prior  to  June  12, 

1933. 

3-33 

Oct  21 

CONSTITUTIONAL 

LAW. 

Effect  of  overruling  prior  decision  dealing  with  statutory  construction 

on  intermediate  transactions. 

3-33 

Oct  30 

COUNTY  HIGHWAY 

ENGINEER. 

Custodian  of  road  tools,  machinery,  etc.  Supervisor  of  construction  and 
maintenance  of  highways.  Authority  to  appoint  "assistants".  County 
Court  to  hire  workmen.  County  courts  cannot  issue  road  warrants 
without  approval  of  highway  engineer. 

3-33 

Nov  15 

WARRANTS  FOR 

PAYMENT  OF 

MONEY. 

County  court  has  power  to  order  warrants  already  issued  not  to  be 
paid,  even  though  such  order  be  made  at  a subsequent  term  of  court 

to  the  one  at  which  the  warrant  was  issued. 

3-33 

Nov  27 

JUSTICES  OF  THE 

PEACE. 

Appointment  of  additional  justices  in  townships  having  between  75,000 
and  150,000  inhabitants. 

3-33 

Dec  20 

Athletic  Commission 

of  the  State  of 

Missouri. 

WITHDRAWN 

3-33 

Dec  27 

STATE  AUDITOR. 

No  restriction  on  loose  leaf  system  of  bookkeeping  in  Auditor's 
Department. 

3-33 

Dec  28 

STATE  AUDITOR. 

GENERAL  ASSEMBLY. 

LEGISLATURE. 

SALARIES. 

Members  of  the  57th  General  Assembly  convened  in  extra  session  only 
entitled  to  $5.00  per  day  for  the  first  70  days  of  the  session  and  $1.00 
per  day  thereafter  and  during  the  remainder  of  the  session. 

3-33 

Dec  29 

ASSESSOR'S  FEES. 

Assessors  are  entitled  to  regular  fees  for  additional  assessments  of 
income  taxes  when  made  under  Sec.  10128,  R.S.  Mo.  1929. 

4-33 

Jan  8 

LEGISLATURE. 

One  house  of  Legislature,  originating  bill,  can  only  adopt  or  reject 
amendments  of  other  branch.  Secs.  26,  29,  30,  32,  Art.  IV, 

Constitution. 

4-33 

June  1 

SCHOOL  DISTRICT. 

School  district  must  enumerate  orphans  and  defective  children  in  the 

district  same  as  others  to  obtain  state  funds. 

4-33 

Oct  20 

Senator  D.  L.  Bales 

WITHDRAWN 

5-33 

Jan  19 

COLLECTOR'S  BOND. 

Section  9885,  R.S.  Mo.  1929. 

5-33 

Feb  20 

SCHOOLS. 

Sections  16  and  17  Laws  1931,  pp.  343  and  344.  Power  of  High  and 
other  schools  to  charge  for  children  coming  from  other  districts. 

5-33 

Mar  16 

SCHOOLS. 

Supplemental  Opinion.  Sections  16  and  18  Laws  1931,  pp.  343  and 

344.  Power  of  High  and  other  schools  to  charge  for  children  coming 
from  other  districts. 

5-33 

June 

16 

MUNICIPAL 

CORPORATIONS. 

Cities  of  the  4th  class  not  authorized  to  invest  city  funds  in  bonds  of 
school  districts. 

5-33 

June 

19 

COUNTY  COURTS. 

SCHOOL 

MORTGAGES. 

BACK  TAXES. 

County  Court  may  not  arbitrarily  reduce  the  principal  without  payment. 
County  Court  may  compromise  taxes  under  Section  9950,  R.  S.  Mo. 

1929. 

5-33 

Sept  5 

ELECTIONS. 

Members  of  United  States  Conservation  Corps  cannot  vote  in  city 

election. 

5-33 

Sept  13 

ASSESSORS. 

Entitled  to  regular  fees  for  additional  assessments  on  Income  Tax 

Returns. 

5-33 

Oct  13 

COUNTY 

COLLECTORS. 

When  Sec.  9885,  Laws  of  Mo.  1933  become  effective  as  to  bond. 

5-33 

Oct  21 

OFFICERS. 

Under  Section  6853,  individual  cannot  be  member  of  board  of  public 
works  of  city  and  at  the  same  time  hold  any  other  public  office, 
whether  membership  on  board  occurred  prior  or  after  the 
appointment  to  other  office.  (Sec.  7853  R.S.  Mo  1929). 

5-33 

Nov  2 

NEWSPAPERS. 

Must  be  published  in  county  in  order  to  qualify  for  publication 
advertisements  and  orders  of  publication  under  Sec.  13775,  R.S.  Mo. 
1929;  not  necessary  that  mechanical  printing  be  done  in  county. 

6-33 

Apr  10 

BEER. 

LIQUOR. 

Sell  non-intoxicating  beer  to  patrons  of  barbeque  stand  in  parking  lot. 

6-33 

Apr  10 

BEER  PERMIT. 

LIQUOR. 

Authorization  of  applicants  having  paid  fee  and  not  receiving  permits 
on  account  of  printer's  delay  to  sell  pending  issuance  of  permit. 

7-33 

June 

24 

TAXATION. 

Procedure  to  collect  delinquent  taxes  in  suit  but  not  in  judgment  prior 
to  effective  date  of  Senate  Bill  94. 

7-33 

Aug  23 

PUBLIC  SERVICE 

COMMISSION. 

Exemption  of  certificate  of  convenience  and  necessity  for  trucks 
operated  on  the  highway. 

7-33 

Aug  25 

TAXATION  AND 

REVENUE. 

Interpretation  of  Sec.  1,  Laws  of  Mo.  1933,  p.  423. 

7-33 

Sept  12 

ALIENS. 

Method  of  Prosecution. 

8-33 

Mar  18 

BLIND  PENSION. 

Bona  fide  resident  and  who  may  have  lost  his  or  her  sight  while  such  - 
discussed. 

8-33 

Sept  12 

AGRICULTURAL 

ADJUSTMENT  ACT. 

Processing  tax  on  cotton  goods  used  by  Mo.  Commission  for  the  Blind. 

9-33 

Jan  13 

JUSTICE  OF  THE 

PEACE. 

Must  be  elected  at  a general  election  of  county  officers  held  each  four 
years  from  1882.  Sec.  2136,  2138,  2140,  2144,  R.S.  Mo.  1929. 

9-33 

Sept  27 

MUNICIPAL 

CORPORATIONS. 

Officer  directly  or  indirectly  interested  in  a contract  with  the  city,  or  in 
work  done  by  the  city,  makes  himself  criminally  liable  and  subject  to 
forfeiture  of  office. 

9-33 

Oct  27 

COUNTY  COLLECTORS 

BOND. 

Where  an  additional  or  new  bond  is  required  of  the  present  County 
Collector  the  amount  thereof  is  to  be  calculated  as  prescribed  by  Laws 
1933  page  464,  Section  1,  which  law  repeals  and  reenacts  the  old 
Section  9885  R.  S.  Mo.  1929  which  was  heretofore  applicable. 

10-33 

Jan  28 

Mr.  Herbert  M. 

Braden 

WITHDRAWN 

10-33 

Mar  31 

Hon.  Herbert  M. 

Braden 

WITHDRAWN 

10-33 

Apr  7 

COUNTY  TREASURER. 

Under  Township  Organization  two  bonds  required. 

10-33 

Apr  10 

COUNTY  SURVEYOR. 

COUNTY  HIGHWAY 

ENGINEER. 

Sections  8009,  8019  and  8030,  R.  S.  Mo.  1929,  - Duties  and  salary 
when  office  of  Highway  Engineer  abolished. 

10-33 

Apr  14 

TOWNSHIP. 

TREASURER. 

Right  of  Treasurer  in  county  having  township  organization  to 
commission  for  handling  income  tax. 

10-33 

Apr  29 

TRADEMARKS. 

When  similar  trade  mark  can  be  registered. 

10-33 

May  17 

MOTOR  VEHICLES. 

Registered  operators  discussed. 

10-33 

May  19 

SCHOOLS. 

Town,  city  or  consolidated  district  can  dissolve  if  two-thirds  of  the 
resident  voters  and  taxpayers  present  and  voting  shall  so  vote. 

10-33 

June  3 

TAXATION. 

Delinquent  taxes-interest  and  collector's  commission  as  provided  for  in 

Senate  Bill  94. 

10-33 

June  3 

TAXATION. 

Collection  of  delinquent  railroad  tax;  suit  to  enforce  payment  not 
barred  by  Senate  Bill  80. 

10-33 

June 

21 

PROSECUTING 

ATTORNEY. 

Duty  to  enforce  anti-nepotism  section  of  the  Constitution. 

10-33 

June 

22 

ST.  LOUIS  COUNTY. 

Salaries  of  County  Judges,  clerks  and  prosecuting  attorneys— how 
determined. 

10-33 

June 

23 

BOARD  OF  HEALTH. 

Duty  of  Secretary  under  Section  9118.  Complaint  by  Secretary  not 
exclusive. 

10-33 

Aug  4 

OSTEOPATHS. 

Right  to  practice  osteopathy  within  the  terms  of  the  Workmen's 
Compensation  law. 

10-33 

Sept  11 

TAXATION  AND 

REVENUE. 

Highway  Bonds  issued  by  the  State  are  not  exempt  from  taxation  in  the 
hands  of  individuals. 

10-33 

Sept  14 

FAIR 

APPROPRIATIONS. 

Accounts  of  State  Fair  filed  with  Auditor  and  payment  by  state 

warrants  on  funds  drawn  therefrom. 

10-33 

Sept  16 

TRESPASSING. 

Hunting  and  fishing  on  Lake  of  the  Ozarks. 

10-33 

Sept  26 

FEES. 

TOWNSHIP  CLERK. 

Township  Clerks  Fees  - Township  clerk  is  entitled  to  the  fees  set  out  in 
Section  12310  R.  S.  Mo.  1929  as  amended  Laws  1931,  page  377  in 
addition  to  the  $2.50  per  day  salary  for  services  performed. 

10-33 

Sept  30 

CITIES,  TOWNS  AND 

VILLAGES. 

Under  statute,  cities,  towns  and  villages  are  expressly  prohibited  from 
exacting  license,  taxes  or  fees  from  any  farmer  for  the  sale  of  produce 
raised  by  him  when  sold  from  his  wagon. 

10-33 

Oct  5 

COMMISSIONER  OF 

AGRICULTURE. 

Legislature  did  not  appropriate  funds  out  of  which  premiums  for 
various  kinds  of  automobile  protection  and  protection  on  property  can 
be  paid. 

10-33 

Nov  1 

DEPARTMENT  OF 

AGRICULTURE. 

Employees  entitled  to  what  salary? 

10-33 

Nov  2 

TAXATION  AND 

REVENUE. 

Liability  of  improvements  on  real  estate  omitted  from  assessment  in 
previous  year  or  years  to  assessment  and  taxation. 

10-33 

Nov  9 

SCHOOL  DISTRICTS. 

TORTS. 

School  District  not  liable  for  negligence  in  operation  of  bus  hired  by  it 
to  transport  athletic  teams;  school  superintendent,  as  agent  for  school 
board,  would  not  be  liable. 

10-33 

Nov  13 

CORONERS. 

The  county  in  which  the  body  is  found  is  liable  for  the  cost  of  the 
inquest,  and  not  the  county  where  the  felony  is  committed. 

10-33 

Dec  5 

MARSHALL  OF 

SUPREME  COURT. 

Not  duty  of  Marshall,  when  criminal  case  is  dismissed  to  carry  out 
judgment;  it  is  the  duty  of  the  local  sheriff  to  convey  the  prisoner  to 
the  penitentiary  or  carry  out  the  judgment  of  the  court. 

10-33 

Dec  5 

ICE  CREAM 

MANUFACTURER. 

Wholesale  and  retail  manufacturers  of  ice  cream  required  to  have 
permit  to  manufacture  for  sale  at  retail. 

11-33 

Apr  10 

PUBLIC  SERVICE 

COMMISSION. 

Authority  over  taxicabs.  Sec.  5264  and  5265.  Laws  of  1931,  p.  304. 

11-33 

May  13 

INCORPORATION. 

Incorporation  of  loan  and  investment  companies  can  include  only  one 

purpose. 

11-33 

May  20 

PENAL-PRISONS. 

Revocation  of  commutation  of  penitentiary  sentence  restores  original 
sentence  to  penitentiary. 

11-33 

June  2 

TRADEMARKS. 

Right  of  St.  Louis  Dairy  Company  to  register  trade  name  on  milk  and 
ice  cream  receptacles  under  Sections  12449  to  12555  R.  S.  of  Mo. 

1929. 

11-33 

June  2 

CONVICTS. 

Non-resident  insane  convicts'  upkeep  paid  out  of  appropriation. 

11-33 

June 

12 

PRINTING. 

"Printing"  must  include  embossing,  engraving  and  lithographing  and 
must  be  done  under  "printing"  contract. 

11-33 

June 

13 

PRINTING. 

Printed  matter  to  be  bound  only  on  order  of  Secretary  of  State  under 
Section  13797  R.  S.  of  Mo.  1929. 

11-33 

June 

14 

SECRETARY  OF  STATE. 

State  Printing  session  acts  in  forms  passed  by  legislature  incorrect 
grammatical  errors,  misspelled  words,  etc. 

11-33 

June 

21 

TAXATION. 

Incorporation  tax  to  be  paid  on  basis  of  assets  and  not  amount  of 
capital  stock,  where  assets  greatly  exceed  capital  stock. 

11-33 

June 

27 

CORPORATIONS. 

EXTENSION  OF 

FRANCHISE. 

Meaning  of  "about  to  expire"  and  "not  about  to  expire".  Extension  of 
franchise  of  corporations  can  be  made  only  on  payment  of  fees. 

11-33 

July  12 

CORPORATION. 

Charter  of  expired  corporation  cannot  be  extended;  new  corporation 
may  be  organized. 

11-33 

July  13 

NOTARY  PUBLIC. 

Bond  of  Notary  Public  may  be  terminated  by  suit  as  to  future  but  not 
past  liability. 

11-33 

July  14 

PENAL  INSTITUTIONS. 

Sentences  when  concurrent  or  cumulative. 

11-33 

Aug  3 

COUNTY  CLERKS. 

Guilty  of  misdemeanor  in  office  for  failure  to  file  notary  bonds  with 
Secretary  of  State. 

11-33 

Aug  25 

SECRETARY  OF  STATE. 

No  duty  to  convene  Prohibition  Convention. 

11-33 

Aug  31 

TRADEMARKS. 

Ferry-Hanly  advertising  companies  eligibility  as  to  registration  of  trade- 
mark of  the  words.  "Just  a step  ahead  on  petticoat  lane." 

11-33 

Sept  16 

MOTOR  VEHICLES. 

Only  State  owned  cars  are  permitted  to  bear  the  official  license  tag  of 

the  State. 

11-33 

Oct  5 

APPROPRIATION. 

"Egg  Dairy  Products  Inspection"  paid  out  of  general  revenue  fund  and 
all  licenses  and  fees  derived  by  virtue  of  such  inspection  to  go  into 
general  revenue. 

11-33 

Oct  11 

SECRETARY  OF  STATE. 

Not  duty  of  to  call  House  of  Representatives  together  in  extra  session. 

11-33 

Oct  23 

BONUS. 

Only  named  beneficiaries  can  claim  on  death  of  soldier  - soldier  under 
guardianship  may  claim  through  guardian. 

11-33 

Nov  22 

TRADE-MARK. 

Right  to  register  trade-mark  "9-0-5  or  Nine-O-Five"  applied  to  whiskies 
and  other  intoxicating  liquor  on  ground  former  registration  of  said 
trade-mark  was  legally  extinguished  by  either  abandonment  or  by 
cessation  of  business  on  the  part  of  owner  thereof. 

11-33 

Dec  5 

TRADE  NAMES. 

Only  one  name  can  be  registered  in  one  application. 

11-33 

Dec  14 

APPROPRIATIONS. 

PRINTING. 

Emergency  relief  administration  entitled  to  paper  and  printing  from 
Printing  Commission  and  be  paid  out  of  appropriation  under  caption 

"incidental". 

11-33 

Dec  27 

SALARIES  AND  FEES. 

Foreclosure  of  School  fund  mortgage  by  sheriff,  fees  same  as  upon 

execution. 

12-33 

Jan  30 

BUILDING  AND  LOAN 

ASSOCIATION. 

Definition  of  what  are  receipts  under  Section  5604  Revised  Statutes 
Missouri  1929,  amended  1931,  page  155. 

12-33 

Feb  25 

BUILDING  AND  LOAN 

ASSOCIATION. 

Right  of  Building  and  Loan  Association  to  pledge  assets,  right  to  borrow 
money  outside  of  the  State  of  Missouri,  right  to  join  Federal  Home 

Land  Bank. 

12-33 

June  5 

HOUSE  BILL  639. 

Relating  to  registration  of  voters  in  towns  of  10,000  to  30,000 

inhabitants. 

12-33 

Sept  27 

Hon.  William  H.  Burr 

WITHDRAWN 

12-33 

Sept  30 

ADMINISTRATION. 

Affidavit  insufficient  for  distribution  under  laws  of  Missouri. 

12-33 

Oct  3 

GAME  AND  FISH. 

PURCHASING  AGENT. 

Purchasing  Agent  not  necessary  party  in  condemnation  suit  under 

Section  8220,  R.  S.  1929. 

12-33 

Dec  5 

REFORESTRATION. 

Amendment  to  Sec.  11072,  page  283,  Session  Acts  Mo.  1933  relating 

to  Reforestation. 

12-33 

Dec  6 

SCHOOLS. 

Contractual  relation  between  district  and  teacher  discussed. 

SCHOOL  DISTRICTS. 

13-33 

Apr  17 

Corporation  wholesale  permittee  whose  stock  is  owned  by  retail 
grocery  merchants  cannot  sell  legally  to  merchant  permittee  for  resale 
in  original  package  or  for  consumption  on  premises  and  the 
corporation  wholesale  permittee  is  violating  the  law  in  so  selling  to  the 
merchant  retail  grocers  who  own  the  wholesale  corporation. 

13-33 

Sept  29 

CITY  ORDINANCES. 

Construction  of  the  same  in  the  manner  of  filling  public  offices. 

14-33 

Feb  1 

PENALTIES. 

Legislature  has  a right  to  remit  penalties  accruing  under  Section  9914, 
Revised  Statutes  1929,  and  similar  sections. 

14-33 

July  28 

HIGHWAY 

COMMISSION. 

Regulation  of  highway  commission  with  reference  to  Section  7787 
merely  declares  policy  of  commission  and  does  not  have  the  effect  of  a 
judicial  decision. 

14-33 

Sept  23 

CITIES  OF  THIRD 

CLASS. 

Upon  failure  of  city  to  find  or  select  a city  depository,  city  Treasurer 
should  be  found  who  could  give  bond  for  the  protection  of  city  funds. 

14-33 

Oct  13 

MORTGAGE. 

Mortgage  recording  tax  law. 

14-33 

Oct  18 

CONSTITUTIONAL 

LAW. 

INTERSTATE 

COMMERCE. 

Tax  on  beer  to  be  sold  or  shipped  in  interstate  commerce  as  violative 

of  the  commerce  clause  of  the  United  States  Constitution. 

14-33 

Oct  25 

CONSTITUTION. 

GENERAL  ASSEMBLY. 

STATE  HIGHWAY. 

AMENDMENT. 

Section  44a,  Article  IV,  Constitution  of  Missouri  only  prevents  the 
General  Assembly  from  raising  fees  and  taxes  provided  for  in  such 

Section  44a. 

14-33 

Oct  30 

PENAL  INSTITUTIONS. 

Right  of  the  secretary  to  use  interest  fund  of  prisoners  to  liquidate 
thefts  within  the  prison. 

14-33 

Dec  27 

MOTOR  VEHICLES. 

Officials  and  employees  of  corporation  owning  motor  car  required  to 
register  as  operator. 

15-33 

Mar  16 

CHARITIES. 

NEGLECTED 

CHILDREN. 

Court  procedure.  Sections  14161,  14162  and  14166  R.  S.  Mo.  1929, 

Laws  1931,  p.  167.  Residence,  Section  655  R.S.  Mo.  1929. 

15-33 

Mar  23 

COUNTY  REVENUE. 

County  courts  may  issue  warrants  when,  and  may  transfer  unused  or 
surplus  funds  from  one  department  to  another  when.  (5% 

"moratorium"  bank  depository). 

15-33 

Sept  14 

NATIONAL  RECOVERY 

ADMINISTRATION. 

President's  temporary  code  does  not  require  operators  of  Beauty 

Parlors  to  adopt  any  fixed  schedule  of  prices. 

15-33 

Nov  7 

HAIRDRESSERS  AND 

COSMETOLOGISTS. 

State  Board  of  Health  may  not  require  holder  of  certificate  of 
registration  to  pay  a license  fee  for  the  privilege  of  operating  a shop. 

LICENSE  FEES. 

15-33 

Dec  5 

TAXATION. 

The  fact  that  a foreign  insurance  company  pays  tax  upon  premiums 
does  not  excuse  it  from  paying  a property  tax  upon  personal  property 

located  within  the  State. 

16-33 

June  9 

CRIMINAL  LAW. 

LIQUOR. 

Act  does  not  make  it  a criminal  offense  for  one  holding  distributor's 

license  to  be  interested  in  retail  business. 

19-33 

Jan  24 

ACKNOWLEDGMENT. 

Extending  existence  of  Corporations.  Act  of  1931,  Page  297. 

19-33 

Feb  14 

CONSTABLES. 

Tenure  of  office.  County  court's  right  to  vacate  office.  Section  11750  R. 

S.  Mo.  1929. 

19-33 

Mar  1 

MOTOR  VEHICLES. 

When  one  car  is  drawn  by  another  the  former  not  required  to  have 
license  tags  attached. 

19-33 

Apr  25 

CRIMINALS  COST. 

CIRCUIT  CLERK'S 

CHANGE  OF  VENUE 

FEES. 

NEPOTISM. 

Under  Section  3832,  R.  S.  Mo.  1929.  State  must  pay  the  cost  accruing 
on  failure  to  convict  on  penitentiary  charge.  Sections  11786  and  11815 

R.  S.  Mo.  1929.  Right  of  Collector  to  employ  brother-in  law's  wife  as  a 
deputy. 

19-33 

May  11 

MISSOURI 

COMMISSIONER  OF 

LABOR. 

Power  of  the  Missouri  Commissioner  of  Labor  to  appoint  a Federal 
Investigator. 

19-33 

May  12 

MISSOURI 

COMMISSIONER  OF 

LABOR. 

Power  of  the  Missouri  Commissioner  of  Labor  to  collect  and  adjust 

wages. 

19-33 

June  3 

NEPOTISM. 

Wife  of  County  Recorder  helping  husband  with  routine  work  is 
violation  of  Sec.  13,  Art.  14  Missouri  Constitution  even  though  such 
relative  is  not  paid. 

19-33 

June  5 

LIQUOR. 

Licensing  of  beer  on  dining  cars. 

19-33 

June 

TAXATION  AND 

Lands  bid  in  by  County  Court  on  foreclosure  of  school  fund  mortgage 

20 

REVENUE. 

are  not  subject  to  taxation  while  held  by  the  County. 

19-33 

June 

22 

TAXATION. 

Personal  property  of  World  War  Veteran  not  exempt  from  taxation. 

19-33 

July  10 

LABOR  AND 

INDUSTRIAL 

INSPECTION 

DEPARTMENT. 

Right  to  inspect  office  buildings;  firms  employing  one  or  more  persons 
in  cities  of  less  than  3,000;  where  only  owners  work;  railroad  and 
freight  depots;  gasoline  filling  stations;  hotels;  fraternity  houses; 
collection  of  unpaid  license  fees. 

19-33 

July  19 

TAXATION. 

Lien  for  tax  extended  to  insurance  for  what  year.  Section  9963b. 

19-33 

Aug  1 

BANKS  & BANKING. 

Relative  to  Proclamation  of  Governor  March  13,  1933.  Withdrawal  of 

funds  from  banks. 

19-33 

Aug  10 

CRIMINAL  COSTS. 

Board  and  medical  attention  furnished  by  whom,  in  change  of  venue 

cases. 

19-33 

Aug  25 

Mr.  Charles  C. 

Crosswhite 

WITHDRAWN 

19-33 

Aug  26 

LABOR  DEPARTMENT. 

Board  of  Mediation  and  Arbitration  has  not  been  abolished,  and  the 
pertinent  statutes  appear  in  Article  3,  Chapter  95,  R.  S.  Mo.  1929. 

19-33 

Aug  26 

LABOR  DEPARTMENT. 

Commissioner  has  no  present  authority  to  draft  and  promulgate  Boiler 

rules. 

19-33 

Oct  4 

NEPOTISM. 

Wife  is  not  related  to  husband's  sister's  husband  by  affinity  so  as  to 
violate  Section  13  of  Article  XIV  of  the  Constitution  of  Missouri. 

19-33 

Oct  5 

TAXES. 

Taxes  levied  and  collected  on  property  in  special  road  districts. 

19-33 

Oct  6 

FIRE  ESCAPES. 

No  conflict  between  Sections  13226  and  13757,  R.  S.  Mo.  1929;  the 
first  dealing  with  mercantile  establishments,  and  the  second  with  public 
buildings. 

19-33 

Oct  6 

LABOR  DEPARTMENT. 

Bake  shops  employing  three  or  less  persons  chargeable  with  fifty  cents 
inspection  fee,  under  Section  13219,  R.  S.  Mo.  1929;  Section  13294, 
not  increasing  the  fee  to  one  dollar. 

19-33 

Oct  7 

LABOR  DEPARTMENT. 

In  arriving  at  fee  for  inspection,  only  persons  employed  within  building 
may  be  counted,  and  not  those  employed  by  same  employer  in  the 
yards. 

19-33 

Oct  13 

EMERGENCY  RELIEF. 

Not  illegal  for  county  to  make  Social  Welfare  Board  of  city  its  agent  in 
distributing  county  and  Federal  funds  for  emergency  relief. 

19-33 

Oct  13 

LABOR  DEPARTMENT. 

Under  Section  13190  R.  S.  Mo.  1929,  person  operating  theatrical 
agency  can  be  required  to  pay  license  fee. 

19-33 

Oct  25 

Mr.  Joseph  C.  Crain 

WITHDRAWN 

19-33 

Oct  31 

CHARITY  AND  RELIEF. 

The  County  Court  of  Buchanan  County  may  enter  into  an  agreement 
with  the  social  welfare  board  of  St.  Joseph  for  the  purpose  of 
distributing  county  funds  for  relief  work. 

19-33 

Oct  31 

NEPOTISM. 

Director  voting  to  elect  sister  violates  Section  13  of  Article  XIV;  teacher 
so  elected  cannot  collect  salary  under  her  contract  which  is  void; 
director  becoming  member  of  board  after  sister  has  been  elected  may 
continue  to  hold  office. 

19-33 

Oct  31 

PUBLIC  SCHOOLS. 

School  boards  cannot  use  funds  received  under  Sec.  13,  Laws  of  Mo. 
1931,  p.  340  for  incidental  purposes. 

19-33 

Nov  10 

SCHOOL  DISTRICTS. 

Laws  of  Missouri  1931,  page  334,  Sec.  18,  does  not  permit  student  to 

TUITION. 

select  school  which  he  shall  attend;  board  of  district  may  select  school 
unless  the  county  superintendent  shall  assign  student  under  Section 

18. 

19-33 

Nov  11 

Mrs.  Mary  Edna 

Cruzen 

WITHDRAWN 

19-33 

Nov  13 

LABOR. 

Enclosed  letter  not  illegal  in  fixing  fee  in  excess  of  $1.00,  or  in 
containing  false  and  fraudulent  information. 

19-33 

Nov  20 

GUARDIANS-WARDS. 

Estate  of  World  War  Veterans  are  invested— how. 

19-33 

Dec  1 

STATE. 

Cattle  shipped  or  carried  from  stock  yards,  feed  yards,  or  place  of  sale, 
auction  or  barter  within  state  to  another  point  within  state  not 
required  to  be  inspected  or  tested  under  Laws  1933,  page  174. 

19-33 

Dec  7 

LABOR. 

Concern  charging  no  fee  from  applicant  or  employee,  but  furnishing 
training  course  for  compensation  to  persons  seeking  employment,  is 
not  within  Section  13190,  requiring  a license. 

19-33 

Dec  11 

STATE  HIGHWAY 

COMMISSION. 

Tools  not  in  use  by  Commission  may  be  loaned  by  them  on  public 
project. 

20-33 

Jan  14 

TAXI  DRIVERS. 

Taxi-drivers  required  to  obtain  contract  hauler's  permit  to  transport 
persons  over  irregular  routes. 

20-33 

Feb  3 

PUBLIC  SERVICE 

COMMISSION. 

Commission  does  not  have  jurisdiction  to  discontinue  train  service 
where  such  action  would  burden  interstate  commerce. 

20-33 

Mar  21 

Mr.  William  Daly 

WITHDRAWN 

20-33 

May  12 

ROADS  AND  BRIDGES. 

TAXATION. 

Sections  10  and  22  of  Art.  10  of  the  Constitution  construed  and 
applied. 

20-33 

June 

13 

COUNTY  WARRANTS. 

Salary  warrants  held  in  possession  of  county  clerk  for  purpose  of 
distribution  to  payee  not  subject  to  garnishment. 

20-33 

June 

14 

STATE  BOARD  OF 

CHARITIES  AND 

CORRECTIONS. 

Power  to  return  minor  child  to  parents. 

20-33 

Aug  3 

BEER  BILL. 

Brewers  or  their  agents  may  sell  or  give  away  taps,  vents  or  other 
vending  equipment. 

20-33 

Sept  11 

SALES  TAX. 

When  country  clubs  serve  rooms,  meals  and  drinks  strictly  to  their 
members  and  not  to  the  general  public,  such  sales  are  not  taxable  if 
the  club  itself  conducts  the  selling  of  the  rooms,  meals  and  drinks;  if 
same  are  sold  in  the  name  of  the  club  by  private  individuals  for  profit, 

such  sales  are  taxable. 

20-33 

Sept  29 

RAILROADS. 

Employee  of  railroad  company  who  merely  authorizes  Company  to 

deduct  portion  of  his  pay  for  insurance  premiums  may  revoke  such 
agency  at  will. 

20-33 

Oct  4 

NEPOTISM. 

County  official  permitting  relative  to  render  personal  service  to  him 

does  not  violate  Section  13  of  Article  XIV  where  relative  fills  no  official 
position  and  does  not  render  service  to  the  State  in  such  capacity. 

20-33 

Oct  11 

ASSESSORS. 

Assessor  is  entitled  to  compensation  for  making  additional  assessments 

on  income  tax  returns. 

20-33 

Nov  3 

MUNICIPAL 

CORPORATIONS. 

GASOLINE  TAX. 

Municipal  corporation  is  not  entitled  to  refund  of  gasoline  tax  on 
purchases  made  for  the  use  of  the  city. 

20-33 

Nov  13 

TAXATION  & 

REVENUE. 

Property  bought  in  by  County  under  foreclosure  of  School  Fund 
Mortgage  exempt  from  general  taxes. 

20-33 

Nov  28 

SCHOOLS. 

The  district  may  not  charge  pupils  "incidental"  fees. 

21-33 

Feb  1 

DEAF  SCHOOL. 

Right  of  Board  to  have  Secretary  perform  duties  of  Treasurer  and  act 

as  such. 

21-33 

June 

17 

LIQUOR. 

Necessity  for  State  license  where  beer  is  sold  at  church  picnics. 

21-33 

Oct  9 

ADMINISTRATION  OF 

ESTATES. 

Debts  due  the  United  States  under  the  State  and  Federal  statutes  are 
entitled  to  priority  over  other  debts  due  by  the  deceased. 

21-33 

Oct  14 

DRAINAGE  DISTRICTS. 

Laws  of  Missouri,  1933,  page  419,  provides  for  the  deduction  of  the 
unpaid  principal  benefits,  which  are  not  delinquent,  from  the  land  as 
valued  with  the  improvements,  in  arriving  at  valuation  for  assessment; 
amount  of  unpaid  benefits  shall  be  ascertained  on  each  tract  according 

to  the  records  of  the  district. 

21-33 

Nov  3 

COUNTY  SURVEYORS. 

1.  County  surveyor  must  keep  records  and  leave  same  for  new  County 

surveyor. 

2.  County  Court  may  employ  surveyors  other  than  County  surveyor  to 
survey  river  bars  and  other  accreted  lands. 

22-33 

Apr  22 

SHERIFFS. 

Expense  of  conveying  prisoners  to  Boys'  Reformatory  at  Boonville,  Mo. 
should  be  the  actual  outlay  for  conveyance  of  Sheriff  and  prisoners  by 
the  method  and  route  from  starting  point  to  Boonville  which  is 
cheapest.  If  automobile  cheaper  than  rail,  former  method  should  be 
used  and  if  rail  is  cheaper,  train  should  be  used.  Total  cost  of  actual 
necessary  traveling  expenses  should  determine  the  method. 

22-33 

June  3 

TAXATION. 

Sale  of  real  estate  for  taxes  provided  for  in  Section  9952-A  enacted  by 
57th  General  Assembly. 

22-33 

June  9 

ROADS  AND  BRIDGES. 

County  Court,  under  Section  7900,  required  to  pay  all  of  repairs  where 

the  repairs  exceed  $50.00  for  one  time. 

22-33 

Oct  12 

NEPOTISM. 

Daughter  of  director's  cousin  not  within  prohibited  degree;  wife  of 
director's  brother-in-law  not  within  prohibited  degree. 

22-33 

Oct  17 

NEPOTISM. 

Director  who  is  grandfather  by  marriage  to  teacher  and  director  who  is 
uncle  of  teacher  are  within  prohibition  of  Section  13  of  Article  XIV;  the 
appointment  of  director's  wife's  brother's  wife,  or  second  cousin,  is  not 
within  the  prohibited  degree. 

22-33 

Dec  19 

INTOXICATING 

LICENSE  LIQUOR. 

License  for  ardent  spirits. 

23-33 

Nov  10 

CITY  ASSESSORS. 

All  personal  property  owned  by  a resident  though  held  outside  the  city 
is  assessable  for  city  taxes. 

24-33 

Mar  2 

SCHOOL  FUND. 

Profits  derived  from  sale  of  corpus  of  school  fund  created  under  and 
by  virtue  of  Art.  II,  Sec.  8 of  the  Constitution  of  Missouri  must  be 
considered  as  "increment  to  principal"  as  differentiated  from  "income". 

24-33 

May  1 

SCHOOLS. 

Contract  of  School  Board  employing  Superintendent  for  3 years  is  not 
one  that  is  Prima  Facie  illegal  in  Missouri  but  if  any  collusion  shown 
would  be  invalid. 

24-33 

Oct  24 

Board  of  Education 

WITHDRAWN 

24-33 

Oct  25 

SCHOOLS. 

SCHOOL  DISTRICTS. 

TEACHERS 

WARRANTS. 

As  to  when  suits  may  lie  on  a teacher's  contract  against  the  school 
district  and  manner  of  paying  teachers'  warrants. 

25-33 

Apr  18 

MOTOR  VEHICLES. 

Privately  owned  motor  vehicles  used  in  mail  service  requires  Missouri 
license  plates. 

25-33 

May  10 

BONDS. 

SCHOOL  BONDS. 

Voted  and  unused  can  still  be  used  if  purpose  voted  for  still  exists. 

25-33 

May  16 

COUNTY 

DEPOSITARIES. 

County  unable  to  receive  bids  in  county  or  adjoining  counties  may  at 
subsequent  term  select  such  depositary. 

25-33 

May  17 

SCHOOLS  - 

ORGANIZATION  OF 

BOARD. 

(1)  Law  requiring  board  be  organized  within  four  days  not  compulsory 
but  merely  directory. 

(2)  Newly  elected  member  can  qualify  after  four  days. 

(3)  When  assembled  two  members  may  elect  a president  or  select  a 
teacher. 

25-33 

May  18 

CONSTRUCTION  OF 

SENATE  BILL  NO.  50. 

Date  of  making  up  tax  books  under  this  bill  not  applicable  to  year 

1933. 

25-33 

May  24 

WEEKS  CONVENTION 

BILL. 

Discussion  of  provisions  for  mass  meetings. 

25-33 

June 

15 

ELECTIONS. 

Special  election  under  House  Bill  514.  Precinct  and  not  wards  to  be 
used  as  voting  places.  Judges  and  clerks  to  be  specially  appointed  for 
elections  under  House  Bill  514. 

25-33 

June 

27 

SENATE  BILL  NO.  124. 

Interpretation  as  relating  to  college  funds. 

25-33 

July  11 

SPECIAL  ELECTIONS. 

House  Bill  No.  514.  Opinion  as  to  supplies  needed  in  special  elections. 

25-33 

July  21 

COUNTY 

DEPOSITORY. 

Liability  of  Bank  where  no  bond  furnished  as  provided  by  law. 

25-33 

Aug  15 

RAILROAD  TAXES- 

DELINQUENT. 

Application  to  payment  of  school  district  warrants  of  railroad  taxes 
delinquent  for  the  year  1932  and  paid  June  28,  1933. 

25-33 

Oct  5 

HABEAS  CORPUS. 

Convicts  may  be  taken  from  the  penitentiary  under  a writ  of  habeas 
corpus  ad  prosequendum  and  tried  on  another  charge. 

26-33 

Jan  26 

Hon.  John  A.  Eversole 

WITHDRAWN 

26-33 

Feb  7 

SHERIFFS. 

Fees  and  mileage  for  summonsing  standing  jury. 

26-33 

Mar  7 

COUNTY  COURT. 

Power  of  County  Court  to  accept  warranty  or  quit  claim  deed  in 
satisfaction  of  school  fund  mortgage  and  bond  or  should  they 

foreclose. 

26-33 

June  7 

TAXATION. 

Property  subject  to  assessment  Baryties,  lumber  and  ties. 

26-33 

July  7 

LIQUOR. 

The  necessity  of  a permit  when  selling  beer  at  picnic  or  fair  grounds. 

26-33 

July  11 

GAME  AND  FISH 

DEPARTMENT. 

Who  required  to  have  license  to  fish. 

26-33 

July  14 

Hon.  J.  Dorr  Ewing 

WITHDRAWN 

26-33 

Sept  26 

COUNTY 

DEPOSITORY. 

Procedure  in  selection  of  County  Depository;  Liability  of  County 

Treasurer  on  official  bond  in  event  no  depository  is  selected  by  County 

Court. 

26-33 

Oct  11 

ROADS  AND  BRIDGES. 

Refunds  under  Sections  8127  and  8128,  R.S.  Mo.  1929,  discussed. 

26-33 

Dec  22 

CRIMES  AND 

PUNISHMENT. 

Child  abandonment  means  that  necessities  of  life  are  not  provided  for 

child. 

27-33 

Jan  10 

NEPOTISM. 

Right  of  Sheriff  to  appoint  nephew. 

27-33 

Feb  9 

SURETIES. 

When  surety  bond  for  school  fund  loan  is  released. 

27-33 

Feb  11 

COUNTY  COURT. 

May  maintain  action  against  surety  on  school  bond  without  foreclosure 
of  mortgage. 

27-33 

Mar  17 

GAME  & FISH. 

Pet  deer  required  by  Section  8247  R.S.  Mo.  1929  to  be  licensed  under 

Section  8299  R.  S.  Mo.  1929. 

27-33 

Apr  5 

COUNTY  COURT. 

Refund  money  for  roads  taken  over  by  State,  may  be  used  to  purchase 
farm  to  market  right-of-ways;  special  road  district  has  no  authority  to 
borrow  money  from  county. 

27-33 

Apr  10 

Hon.  Roth  H.  Faubion 

WITHDRAWN 

27-33 

May  25 

PROSECUTING 

ATTORNEYS. 

Duty  of  County  to  furnish  office,  stationery,  etc. 

27-33 

May  29 

LIQUOR. 

Sale  of  beer  by  one  person  under  permit  issued  to  another. 

27-33 

July  12 

ANTI-NEPOTISM. 

Commission  of  the  township  collectors. 

27-33 

July  13 

FEES. 

Under  Senate  Bill  No.  124  funds  collected  prior  to  Bill  going  into  effect 
not  required  to  be  transmitted  to  State  Treasury.  At  stated  intervals 
means  with  reasonable  promptitude.  Certain  exceptions  in  the  Bill. 

27-33 

July  28 

STATE  TEACHERS 

COLLEGE  SWIMMING 

POOL. 

Can  be  promoted  by  whom,  and  under  what  circumstances. 

27-33 

Oct  17 

SECURITIES 

DEPARTMENT. 

Sale  of  the  whole  interest  in  a mining  lease  is  not  a certificate  of 
interest  under  Sec.  7724,  R.S.  Mo.  1929. 

27-33 

Dec  15 

COUNTY  FUNDS. 

Federal  home  owners'  loan  bonds  as  lawful  investments  for  funds  of 

county  accumulated  to  meet  funded  indebtedness. 

28-33 

Feb  10 

BANKS  AND 

BANKING. 

Moratorium  - waiver  of  deposits. 

28-33 

Feb  15 

BANKS  AND 

BANKING. 

Right  of  non-consenting  depositors  to  draw  his  funds  if  bank  restricts 
payment  of  checks. 

28-33 

Mar  10 

COMMISSIONER  OF 

FINANCE. 

Expenses  of  Department  chargeable  to  closed  institutions. 

28-33 

Mar  20 

NEPOTISM. 

Right  of  State  Finance  Commissioner  to  appoint  cousin  as  deputy 

commissioner. 

28-33 

Apr  5 

COUNTY  COURTS. 

Effect  of  closed  banking  institutions  on  payment  of  funds  appropriated 
by  County  Court. 

28-33 

Apr  22 

BANKS. 

Preferred  claims,  Senate  Bill  #293. 

28-33 

Apr  22 

BANKS. 

Newspaper  Notices  discussed,  Section  5333,  R.  S.  Mo.  1929. 

28-33 

Sept  12 

BUS  AND  TRUCK 

LAW. 

Trucks  not  for  hire  nor  common  carriers  do  not  have  to  have  license  to 

deliver  from  Iowa  into  Missouri. 

28-33 

Nov  7 

BLIND  PENSION. 

Fact  that  person  upon  one  examination  may  refuse  to  submit  to  an 
operation  as  ordered  by  the  Commission  will  not  deprive  applicant  of 
pension  if,  according  to  facts  as  found  by  Commission  upon  a 

subsequent  examination,  she  is  entitled  to  pension. 

28-33 

Dec  2 

BLIND  PENSION. 

An  income  of  $600.00  over  any  consecutive  twelve  months  makes  a 
person  ineligible  for  a blind  pension  and  said  twelve  months  need  not 
compose  the  actual  calendar  year. 

29-33 

Jan  18 

NEPOTISM. 

Right  of  Collector  to  employ  brother-in-law's  wife  as  a deputy. 

29-33 

Jan  23 

COUNTY  COURTS. 

Pro-rating  funds  when  amount  collected  is  less  than  that  appropriated 
under  Section  9874,  R.S.  Mo.  1929. 

29-33 

Feb  4 

COUNTY  COURTS. 

Pro-rating  funds  when  amount  collected  is  less  than  that  appropriated 

under  Section  9874  R.S.  Mo.  1929. 

29-33 

May  22 

CHIROPRACTIC 

BOARD. 

Date  Governor  appointed  members,  when  confirmed  by  senate  relates 
back  to  date  of  appointment— Expenses  incurred  while  in  discharge  of 
duties  payable  out  of  Chiropractic  Appropriation  fund. 

29-33 

Sept  7 

PROHIBITION. 

Fees  of  enforcement  officers  for  executing  search  warrants. 

29-33 

Sept  18 

GENERAL  ASSEMBLY. 

Sec.  12,  Art.  IV,  Appointment  of  State  representative  to  Federal 
position. 

29-33 

Dec  8 

INQUEST  COSTS. 

WITNESS  FEES. 

To  be  paid  by  county.  No  witness  fees  payable  to  witness  detained  in 
jail  for  refusal  to  give  recognizance. 

30-33 

Feb  2 

SCHOOLS. 

Outside  use  of  school  property  discussed  under  Secs.  9284  and  9205 

R.S.  1929  construed  herein.  Special  meeting  duly  called  may  prohibit, 

but  not  authorize  such  use. 

30-33 

Feb  11 

TAXES. 

Interest  and  penalties  on  back  taxes,  how  divided. 

30-33 

May  4 

LIQUOR. 

Holder  of  a five  dollar  permit  for  the  sale  of  non-intoxicating  beer 
cannot  allow  the  original  package  to  be  broken  upon  premises 
described  in  the  permit.  Holder  of  Ten  dollar  permit  cannot  sell  in  the 
original  package  non-intoxicating  beer  to  be  taken  away  from  premises 

where  sold. 

30-33 

May  10 

SCHOOLS. 

Teacher  required  to  finish  term  provided  sufficient  revenue  from  taxes 
and  state  aid  will  eventually  come  in  for  current  year  to  meet  warrants 
issued  for  salary.  Board  can  make  contract  for  ensuing  year  before 
annual  election. 

30-33 

July  13 

STATE  HIGHWAY 

COMMISSION. 

Highway  commission  has  authority  to  close  state  highway  temporarily, 
to  establish  detours,  travelers  cannot  be  compelled  to  use  any 
particular  highway  or  road  and  the  highway  commission  has  no 
authority  to  repair  roads  other  than  state  highways  and  detours 
established  by  the  board. 

30-33 

Aug  8 

Mr.  Ted  Frossard 

WITHDRAWN 

30-33 

Sept  11 

Mr.  Ted  Frossard 

WITHDRAWN 

30-33 

Sept  27 

SCHOOLS. 

Relating  to  the  use  of  State  School  money  apportioned  to  the  several 
school  districts  as  provided  under  section  9257,  R.  S.  1929. 

31-33 

Jan  16 

GAME  AND  FISH. 

Persons  or  corporations  using,  owning  or  building  a dam  in  a river, 
creek  or  stream  are  required  to  operate  fish  hatcheries  when  all 
requirements  of  Sec.  8279  are  reasonable. 

31-33 

Mar  17 

GAME  AND  FISH 

DEPARTMENT. 

Right  to  prosecute  for  possession  of  more  than  twenty-five  game  fish. 

32-33 

Feb  17 

TAXATION -ROADS 

AND  BRIDGES. 

Power  of  the  board  of  commissioners  or  Road  Districts  to  levy  and 
collect  tax  without  a vote  of  the  taxpayers.  (Not  under  township 
organization)  Section  8067  R.  S.  Mo.  1929. 

32-33 

Mar  2 

COUNTY 

SUPERINTENDENT  OF 

SCHOOLS. 

State  appropriation,  applicability  to  salary  under  Section  9463  R.  S.  Mo. 

1929. 

32-33 

Mar  15 

TAXATION -ROADS 

AND  BRIDGES. 

A supplementary  opinion  with  authorities  showing  power  of  board  of 
commissioners  of  Road  Districts  to  levy  and  collect  tax  without  a vote 
of  the  taxpayers,  (not  under  township  organization).  Section  8067  R.S. 

Mo.  1939. 

32-33 

Apr  10 

POLICE  RECORDS. 

City  of  St.  Louis  discussion. 

32-33 

June 

17 

MOTOR  VEHICLES. 

Reconditioning  system  of  the  Ford  Motor  Company  does  violate 

Section  7781  R.  S.  Mo.  1929. 

32-33 

Sept  26 

POLICE. 

Relating  to  Construction  of  Section  3952  R.  S.  1929  and  Officer's  Rights 

thereunder. 

32-33 

Oct  3 

COUNTY  REVENUE. 

Payment  of  past  indebtedness  of  a county  cannot  be  paid  out  of 

current  revenue  unless  there  be  more  than  a sufficient  amount  for 

current  expenses. 

33-33 

Jan  17 

Governor  Guy  B.  Park 

WITHDRAWN 

33-33 

Jan  23 

EXTRADITIONS. 

Matter  of  Interstate  Extradition. 

33-33 

Feb  2 

State  right  to  cede  jurisdiction  to  Federal  Government  over  lands 
theretofore  purchased. 

33-33 

Apr  6 

Senator  B.  T.  Gordon 

WITHDRAWN 

33-33 

May  4 

BALLOTS. 

Validity  of  Senate  Bill  No.  82.  Fifty  seventh  General  Assembly  of 

Missouri  providing  for  altering  form  of  Presidential  Ballot  by  eliminating 
name  of  Electors  and  printing  only  names  of  Candidates  for  President 
and  Vice-President  on  the  ballot. 

33-33 

May  11 

BILLS. 

Title  to  bill  must  contain  what,  and  when  germane. 

COUNTY  BUDGET. 

33-33 

May  11 

HOUSE  BILL 

House  Bill  No.  263  does  not  violate  Article  IV,  Sec.  28,  Missouri 

Constitution. 

34-33 

June 

14 

LIQUOR. 

State  Fair  Grounds,  not  unlawful  for  directors  to  sell  concessions  for 

sale  of  beer  therein. 

34-33 

June 

15 

MISSOURI 

REFORMATORY. 

Authority  of  officer  of  institution  to  carry  arms  while  attempting  to 
arrest  escaped  person. 

34-33 

July  26 

ELECTIONS. 

City  of  Kansas  City.  Who  eligible  to  vote  - - Weeks  Bill. 

34-33 

Oct  23 

CIRCUIT  CLERKS. 

PROSECUTING 

ATTORNEYS. 

COUNTY  WARRANTS. 

Cannot  apply  money  collected  on  salary. 

1932  warrants  cannot  be  paid  out  of  1933  revenue. 

35-33 

Jan  31 

BANK  SHARES. 

Place  of  assessment. 

35-33 

Mar  2 

MOTOR  VEHICLE 

LICENSE. 

Obtaining  motor  vehicle  license  by  January  31st,  but  custom  and 
practice  permits  to  approximately  March  15th. 

35-33 

Mar  7 

COUNTY  COURT. 

Power  of  County  Court  to  accept  warranty  or  quit  claim  deed  in 
satisfaction  of  school  fund  mortgage  and  bond  or  should  they 
foreclose;  and  cannot  knock  off  or  reduce  interest. 

35-33 

Mar  10 

SCHOOLS. 

City  extending  its  limits  shall  under  Section  9325  (Ipso  Facto)  have  the 
effect  to  extend  the  limits  of  such  school  district  to  the  same  extent. 

35-33 

July  31 

DRAINS  AND  LEVEE 

DISTRICTS. 

Power  of  County  Collector  to  accept  warrants  in  payment  of  drainage 

taxes. 

35-33 

Nov  27 

STATUTES. 

If  the  title  or  caption  and  the  body  of  bill  identifies  the  statute  to  be 
repealed  so  no  doubt  exists  as  to  what  statute  is  intended  to  be 
effected,  it  is  sufficient. 

35-33 

Dec  29 

OPTOMETRY  BOARD. 

Fourteen  different  questions  answered  with  reference  to  the  practice 
of  Optometry  in  the  State  of  Missouri. 

36-33 

July  20 

LIEUTENANT 

GOVERNOR. 

Powers  and  duties  of  Lieutenant  Governor  in  the  absence  of  the 

Governor. 

36-33 

Sept  1 

DENTAL  BOARD. 

Application  of  Senate  Bill  124  to  funds. 

36-33 

Nov  4 

MISSOURI  DENTAL 

BOARD. 

Exhibit  submitted  by  Charles  R.  Mendlick  not  sufficient  to  qualify  him  to 

take  examination. 

36-33 

Nov  17 

TAXATION. 

Tax  suit  may  proceed  to  judgment  after  December  31,  1933  if  filed 
before  July  25,  1933. 

38-33 

Feb  11 

ROAD  DISTRICT 

Have  no  right  to  employ  themselves.  Sections  8031,  8033  and  8038 

COMMISSIONERS. 

RSMo.  1929. 

38-33 

Mar  8 

FARM-TO-MARKET. 

STATE  HIGHWAY 

COMMISSION. 

Power  of  State  Highway  Commission  to  change  route  of  Farm-to- 
market  road  after  same  located  by  County  Highway  Commission. 

38-33 

Apr  11 

FOOD  AND  DRUGS. 

Patent  and  proprietary  medicines  may  be  sold  in  places  other  than 
pharmacies  and  drug  stores. 

38-33 

May  22 

COUNTY  CLERK'S 

FEES. 

County  clerk  must  account  for  fees  received  in  his  official  capacity  in 
making  his  return  and  settlement  with  the  county. 

38-33 

May  26 

FEES. 

Right  of  witness  and  stenographer  to  be  paid  legal  fees  from  fund 
appropriated  to  pay  election  contest  expenses. 

38-33 

June 

16 

CIRCUIT  CLERK. 

COUNTY  CLERK. 

Salary  of  Circuit  Clerk,  Section  11786,  R.S.  Mo.  1929. 

Salary  of  County  Clerk,  Section  11811,  R.S.  Mo.  1929. 

38-33 

June 

20 

PROSECUTING 

ATTORNEYS. 

Prosecuting  Attorney  not  entitled  to  any  compensation  in  addition  to 
salary  for  work  done  in  connection  with  case  in  which  County  was 
party. 

38-33 

July  24 

BOARD  OF  BARBER 

EXAMINERS. 

Allowed  expense  accounts  - under  what  circumstances. 

38-33 

Sept  23 

NEPOTISM. 

Official,  offending  provisions  of  Section  13  of  Article  14,  unless  he 
voluntarily  resigns,  must  be  removed  by  quo  warranto;  the  fact  that 
related  appointee  afterwards  resigns  does  not  prevent  forfeiture  of 
office  under  Section  13  of  Article  14. 

38-33 

Sept  30 

NEPOTISM. 

Treasurer  of  school  district  comes  within  the  prohibition  of  Section  13, 

Article  14  of  the  Constitution  of  Missouri. 

38-33 

Oct  2 

TAXATION. 

Accounts  receivable  identified  as  personal  property  subject  to 
assessment  for  purposes  of  taxation. 

38-33 

Oct  4 

NEPOTISM. 

Recorder  receiving  personal  services  from  wife  does  not  violate  Section 
13  of  Article  XIV  of  the  Constitution  of  Missouri,  as  she  does  not 
render  service  to  the  State  in  an  official  capacity. 

38-33 

Nov  3 

MARRIAGE. 

Authority  of  an  alien  to  perform. 

38-33 

Nov  17 

PROSECUTING 

ATTORNEY. 

Special  prosecutor  not  entitled  to  compensation. 

38-33 

Nov  21 

TAXATION. 

Accounts  receivable  identified  as  personal  property  subject  to 
assessment  for  purposes  of  taxation. 

38-33 

Nov  22 

OFFICERS. 

Secretary  of  Optometry  Board  serves  at  pleasure  of  Board. 

39-33 

Aug  8 

CHILDREN. 

Duties  of  State  Home  relative  to  returning  and  committing  children. 
Guardianship. 

39-33 

Aug  11 

CITIES  AND  TOWNS. 

Authority  of  cities  and  towns  to  license  insurance  agents. 

39-33 

Oct  14 

APPROPRIATIONS. 

Construction  of  appropriation  act  not  in  conformity  with  a general 

statute  - state  Children's  Bureau  and  Children's  Home. 

39-33 

Dec  30 

AUTO  LICENSE 

PLATES. 

FEDERAL  LAND 

BANKS. 

Required  on  automobiles  of  Government  agents. 

Required  to  procure  license  tags  for  automobiles. 

40-33 

July  13 

MOTOR  VEHICLES. 

Rule  as  to  determining  capacity  of  trucks. 

40-33 

July  25 

ACCOUNTING 

OFFICER. 

County  clerk  is  accounting  officer  under  Laws  of  Mo.  1933,  p.  340. 

41-33 

Jan  26 

CIRCUIT  CLERK. 

COUNTY  CLERK. 

COUNTY 

SUPERINTENDENT  OF 

SCHOOLS. 

SALARIES. 

Section  11786,  R.  S.  Mo.  1929. 

Section  11811,  R.  S.  Mo.  1929. 

Section  9465,  R.  S.  Mo.  1929. 

41-33 

Feb  21 

SPECIAL  ROAD 

DISTRICT 

COMMISSIONERS. 

Mayor  and  city  aldermen  members'  rights  of  vote  selecting 
commissioners.  Section  8026,  R.S.  Mo.  1929. 

41-33 

Apr  19 

ROADS  AND  BRIDGES. 

Power  and  pipe  line  taxes  apportionment  to  road  districts,  special  and 
general. 

41-33 

June 

30 

TAXATION  AND 

REVENUE. 

Bonds  issued  by  state  and  municipality  are  not  exempt  from  taxation. 

41-33 

Sept  15 

NEWSPAPERS. 

Sec.  13775  - must  be  published  regularly  and  consecutively  one  year 
before  legal  notices  are  valid. 

41-33 

Oct  13 

MUNICIPAL 

CORPORATIONS. 

Franchise  to  electric  light  company  in  city  of  the  fourth  class  as 
requiring  vote  of  inhabitants. 

41-33 

Dec  5 

TAXATION. 

Interest  on  delinquent  taxes  determined  by  section  9952,  page  429, 

Laws  of  Missouri  1933. 

42-33 

July  26 

HOUSE  BILL. 

PHARMACISTS. 

A.  Druggists  required  to  have  permit  only  for  selling  ethyl  alcohol  or 

wine. 

B.  Doctors  not  required  to  have  permit. 

42-33 

Aug  2 

NATIONAL  RECOVERY 

ADMINISTRATION. 

Does  the  President's  employment  agreement  of  July  27,  1933  apply  to 
employees  of  State  Warehouse  Department. 

42-33 

Oct  18 

PUBLIC  FUNDS  OF 

COUNTY. 

County  court  may  require  collector  to  give  new  bond  or  additional 
security;  it  is  the  duty  of  the  Prosecuting  Attorney,  upon  request  of  the 
county  court,  to  take  such  legal  action  as  may  be  necessary  for  the 

preservation  and  protection  of  public  funds  of  the  county. 

42-33 

Oct  31 

NEPOTISM. 

The  civil  rule  should  be  used  in  computing  the  relationship  under 

Section  13  of  Article  XIV  of  the  Constitution. 

42-33 

Dec  27 

COSTS  AND  FEES. 

In  appeal  to  Supreme  Court,  fees  or  clerk  for  making  out  transcript 
shall  be  paid  by  the  state  or  county  if  defendant  is  unable  to  pay  the 
same,  but  clerk  cannot  require  payment  in  advance. 

43-33 

June  2 

ELECTIONS. 

Special  elections  can  only  be  held  when  provided  for  by  law. 

43-33 

June 

13 

GAME  AND  FISH 

DEPARTMENT. 

What  and  when  fish  may  be  gigged  or  speared. 

43-33 

July  12 

ROADS  AND  BRIDGES. 

Vacating  of  roads  for  non-use. 

43-33 

Aug  1 

PENAL  INSTITUTIONS. 

Salaries  of  Director  and  Commissioners;  effective  date  of  reduction  of 

salaries. 

43-33 

Sept  23 

MUNICIPAL 

ELECTIONS. 

Vacancy  in  office  of  Assessor  of  Warrensburg,  Missouri. 

43-33 

Nov  10 

FEDERAL  TAXATION. 

EXEMPTION  OF 

AGENCY  OF  THE 

STATE. 

Missouri  Training  School  at  Boonville,  being  an  instrumentality  or 
agency  of  the  state  in  carrying  on  a governmental  function,  cannot  be 
required  to  pay  the  Federal  Process  tax. 

43-33 

Nov  23 

GAME  LAWS. 

Legal  interpretation  of  still-hunting. 

43-33 

Dec  28 

TAXATION. 

EXEMPTION  OF 

AGENCY  OF  THE 

STATE. 

Missouri  Training  School  at  Boonville,  being  instrumentality  of  the  State 
and  carrying  on  governmental  function,  shall  not  be  required  to  pay 
Federal  processing  tax  on  wheat  raised  or  purchased  by  it  and  milled. 

44-33 

Jan  12 

Mr.  Jos.  B. 

Thompson,  Sup't 

WITHDRAWN 

44-33 

Jan  20 

INSURANCE. 

May  only  issue  insurance  policies  in  conformity  to  the  Missouri  Laws. 

44-33 

Jan  25 

SHERIFF'S  FEES. 

Section  1870,  and  Section  11789,  R.S.  Mo.  1929. 

44-33 

Feb  27 

SHERIFF'S  FEES. 

Section  1870,  and  Section  11789,  R.  S.  Mo.  1929. 

44-33 

Apr  7 

OPERATOR  OR 

CHAUFFEUR. 

License  required,  but  no  license  obtainable  in  either  case  under  age  of 
eighteen. 

44-33 

May  9 

INHERITANCE  TAX. 

Ruling  on  Estate  by  entirety. 

44-33 

May  12 

INSURANCE 

DEPARTMENT. 

What  constitutes  an  insurance  contact  and  the  doing  of  insurance 
business  in  this  state?  Penalty  for  transacting  insurance  business  in  this 
state  without  authority. 

44-33 

May  25 

INHERITANCE  TAX. 

War  Risk  Insurance  Service  - connected  disability  adjusted 

compensation.  Not  subject  to  inheritance  tax. 

44-33 

May  26 

INHERITANCE  TAX. 

Construction  of  Will.  Stranger  taxes  five  per  centum. 

44-33 

May  27 

Mr.  Byron  A.  Stewart 

WITHDRAWN 

44-33 

June  1 

INHERITANCE  TAX. 

Non-resident  of  state  allowed  same  exemptions  as  is  resident. 

44-33 

June  7 

INHERITANCE  TAX. 

Suggestions  relating  to  procedure  thereto. 

44-33 

June  9 

INHERITANCE  TAX. 

Age  of  majority  of  distributee  fixed  by  the  law  of  the  domicile  of  the 
ward. 

44-33 

June 

20 

INHERITANCE  TAX. 

Forgiveness  of  a debt  subject  to  taxation. 

44-33 

June 

21 

INHERITANCE  TAX. 

Bequest  for  funeral  expenses  of  sister-in-law  subject  to  tax. 

44-33 

July  19 

INHERITANCE  TAX. 

Taxation  of  life  estate. 

44-33 

Aug  21 

INHERITANCE  TAX. 

Bequests  to  Missouri  charity  not  subject  to  tax. 

44-33 

Aug  25 

Hon.  Penn  Brace 

WITHDRAWN 

44-33 

Sept  20 

INHERITANCE  TAX. 

Taxation  of  bequest  to  adopted  daughter  and  husband. 

44-33 

Sept  27 

INHERITANCE  TAX. 

Contingent  remainder  taxable  though  original  bequest  made  before 
inheritance  tax  passed. 

44-33 

Sept  28 

SCHOOLS. 

Endorsement  of  second  grade  certificate.  Teacher  must  have  certificate 
throughout  term  of  school. 

44-33 

Oct  4 

INHERITANCE  TAX. 

Transfer  by  will  subject  to  tax  regardless  of  motive  or  consideration. 

44-33 

Oct  4 

Mr.  George  Eigel 

WITHDRAWN 

44-33 

Oct  5 

Hon.  Richard  R.  Nacy 

WITHDRAWN 

44-33 

Oct  14 

Messrs.  Lawson  & 

Hale 

WITHDRAWN 

44-33 

Oct  27 

Ryland,  Stinson,  Mag 
& Thompson 

WITHDRAWN 

44-33 

Nov  10 

LEGISLATURE. 

Validity  of  the  Act  of  extra  session  introduced  prior  to  message  on 
subject. 

44-33 

Nov  13 

INHERITANCE  TAX. 

(a)  Where  property  passes  by  will  by  virtue  of  power  of  appointment 
contained  in  earlier  will,  the  transfer  is  taxed  as  part  of  the  estate  of 
the  decedent  who  died  last. 

(b)  The  relationship  of  the  grantee  to  the  donee  of  the  power 
determines  the  rate  of  tax. 

44-33 

Nov  14 

INHERITANCE  TAX. 

A contingent  remainder  is  taxable  although  the  original  trust  was 
created  prior  to  the  passage  of  the  Mo.  Inheritance  tax  law. 

44-33 

Nov  15 

INHERITANCE  TAX. 

Advancements,  as  such,  are  not  subject  to  the  Inheritance  Tax  Laws  of 

the  State  of  Missouri. 

44-33 

Nov  16 

INHERITANCE  TAX. 

A bequest  to  A for  life  and  remainder  to  heirs  is  a contingent 

remainder. 

A contingent  remainder  is  taxable  although  the  original  bequest  be 
made  before  the  Inheritance  Tax  Law  of  the  State  of  Mo.  was  passed. 

45-33 

Apr  25 

BANKS  AND 

BANKING. 

The  McCawley  Act  does  not  apply  to  banks  being  liquidated. 

45-33 

May  9 

Mr.  Arch  A.  Johnson 

WITHDRAWN 

45-33 

July  8 

ELEEMOSYNARY 

INSTITUTIONS. 

Commission  for  the  Blind  transferred  to  Board  of  Managers  of 
Eleemosynary  Institutions.  Board  of  Charities  and  Corrections  abolished 
—Home  at  Carrollton  placed  under  supervision  of  the  Board  of 

Managers  of  State  Eleemosynary  Institutions. 

45-33 

July  14 

PROSECUTING 

ATTORNEY. 

FEES. 

In  what  form  to  be  paid  to  the  County  Treasurer. 

45-33 

July  26 

ELEEMOSYNARY 

BOARD. 

Validity  of  contract  with  member  of  Board  made  prior  to  appointment 

to  such  Board. 

45-33 

July  30 

COUNTY  TREASURER. 

Salary  within  discretion  of  county  court. 

45-33 

Aug  1 

ELEEMOSYNARY 

INSTITUTIONS. 

Duties  and  power  may  not  be  delegated  to  sub-board  but  must  be 
performed  by  board  as  provided  by  statute. 

45-33 

Aug  4 

LIQUOR. 

Cities  of  third  class  - licensing  vendors  for  an  occupation  tax. 

45-33 

Aug  16 

NATIONAL  RECOVERY 

ADMINISTRATION. 

Hours  of  work  for  Barbers. 

45-33 

Aug  18 

TAXATION. 

Expense  of  publication  of  list  of  delinquent  lands  not  chargeable  to 
County,  Section  9952b. 

45-33 

Aug  28 

STATE  PURCHASING 

AGENT. 

Authority  to  authorize  emergency  direct  purchases. 

45-33 

Sept  13 

COUNTY 

TREASURER'S  BOND. 

Amount  of  under  Section  9266  & 12133  R.  S.  1929. 

45-33 

Sept  15 

NEPOTISM. 

EMPLOYEES. 

Grandson  of  mother's  half-brother  not  within  fourth  degree,  using  civil 
law  method  of  computing  relationship.  Appropriation  act  permits 
employment  of  temporary  help. 

45-33 

Oct  21 

ELEEMOSYNARY 

Holding  that  the  Board  of  Managers  of  Eleemosynary  Institutions  have 

INSTITUTIONS. 

no  authority  to  grant  lands  or  interest  in  same  without  act  of  the 

General  Assembly. 

45-33 

Oct  25 

CIRCUIT  CLERKS. 

Salary  of  Clerks  and  deputies  affected  by  Sections  11786  and  11812,  p. 
369,  Laws  1933. 

45-33 

Nov  1 

ADVERTISEMENTS. 

Advertisements  for  bids  by  State  Purchasing  agent  - where  placed. 

45-33 

Nov  20 

GENERAL  ASSEMBLY. 

Are  constitutionally  within  the  scope  of  the  proclamation  of  the 
Governor  convening  the  Extra  Session  of  the  57th  General  Assembly  of 
the  State  of  Missouri. 

45-33 

Nov  28 

CONSOLIDATED 

SCHOOL  DISTRICTS. 

1.  Board  of  Directors  in  Consolidated  School  District  can  compel 
children  living  in  a certain  ward  district  to  attend  the  building  in  that 
ward. 

2.  When  a ward  building  is  closed  the  Board  of  Directors  of  the  District 
must  pay  the  transportation  of  all  children  living  in  that  ward  who  live 
more  than  three  and  one-half  miles  from  any  proper  school. 

45-33 

Dec  16 

ELEEMOSYNARY 

BOARD. 

STATE  PURCHASING 

AGENT. 

Without  authority  to  purchase  real  estate. 

To  purchase  real  estate  for  Eleemosynary  Board. 

45-33 

Dec  28 

ELEEMOSYNARY 

INSTITUTIONS. 

Fund  in  hands  of  steward  should  be  used  according  to  the  wishes  of 

the  donor. 

46-33 

May  11 

DEPARTMENT  OF 

PENAL  INSTITUTIONS. 

MOTOR  VEHICLES. 

Department  of  Penal  Institutions  has  right  to  manufacture  license 
plates  and  road  signs  under  Senate  Bill  204. 

46-33 

May  17 

Marginal  releases  in  Recorder's  Office. 

46-33 

Sept  30 

SCHOOLS. 

Tuition  required  and  allowed  for  non-resident  high  school  pupils. 

46-33 

Dec  6 

Hon.  George  C. 

Johnson 

WITHDRAWN 

47-33 

Jan  26 

PROSECUTING 

ATTORNEY'S  SALARY. 

Refund  of  sums  paid  in  excess  thereof  - Section  11314,  R.S.  Mo.  1929. 

47-33 

Feb  7 

COUNTY  DEPOSITARY. 

Banks  in  county  or  adjoining  counties  entitled  thereto  - Section  12189 

R.  S.  Mo.  1929  - Preference  where  no  bond  given. 

47-33 

Feb  8 

COLLECTOR. 

Fee  for  collecting  delinquent  railroad  taxes  as  constituted  under 

Section  10044  R.S.  1929. 

47-33 

Mar  7 

CRIMINAL  COST. 

State  must  pay  the  cost  accruing  on  failure  to  convict  on  penitentiary 
charge. 

47-33 

Mar  11 

POOL  HALLS. 

Requirement  for  license  by  County  Court. 

47-33 

Mar  25 

SCHOOL. 

Majority  of  taxpayers  voting  at  election  under  Sec.  9225  R.  S.  Mo. 

1929,  increases  tax  levy. 

47-33 

May  5 

CRIMINAL  COSTS. 

Physician's  service  ordered  by  state  to  examine  defendant  not  part  of 

State's  costs. 

47-33 

June  6 

TOWNSHIP 

COLLECTORS. 

Must  account  for  funds  due  State  and  County  as  prescribed  by  statute. 

47-33 

Oct  3 

NEPOTISM. 

Public  officer  appointing  child  in  office  who  is  not  appointed  to  an 
official  position  and  who  is  not  rendering  service  in  an  official  capacity, 
does  not  violate  Section  13,  Article  14  by  having  son  render  personal 

service  to  him. 

47-33 

Nov  2 

OFFICERS,  SOLDIERS 

AND  MARINES. 

Right  to  vote  in  Missouri. 

48-33 

July  22 

TAXATION. 

No  authority  to  bring  suit  for  delinquent  taxes  after  July  24,  1933  - 

Senate  Bill  94. 

49-33 

Jan  31 

APPROPRIATION 

BILLS. 

May  originate  in  either  house. 

49-33 

Apr  6 

REFUNDS. 

Application  of  money  refunded  Buchanan  County  for  improvements  on 
roads  built  where  same  have  been  taken  over  by  the  state. 

49-33 

June  2 

LIQUOR. 

CITIES,  TOWNS  AND 

VILLAGES. 

Towns,  villages,  and  cities  of  fourth  class  cannot  prohibit  sale  of  "Non- 
intoxicating beer"  within  three  hundred  feet  of  church,  but  can 
regulate  and  control  same  and  how. 

49-33 

Aug  7 

ELECTIONS. 

Absentee  voter. 

49-33 

Aug  18 

PHARMACISTS. 

What  constitutes  the  meaning  of  retail  druggist  as  referred  to  in 

Missouri  Statutes. 

49-33 

Oct  21 

SCHOOLS. 

School  districts  are  prohibited  from  insuring  in  Farmer's  Mutual 

Insurance  Companies  where  the  assessment  liability  is  unlimited, 
irrespective  of  Section  6063a,  Laws  of  Missouri  1931,  page  240,  but 
may  insure  in  assessment  company  or  other  company  where  liability  is 
fixed  and  would  not  exceed  in  any  year  the  revenue  provided  for  such 

year. 

49-33 

Nov  20 

TAXATION  AND 

REVENUE. 

Assessments  - False  Return  - statutory  method  of  altering  so  as  to 
include  omitted  property. 

50-33 

Nov  3 

SCHOOLS. 

Compelling  members  of  school  board  to  publish  annual  reports. 

51-33 

May  18 

LIQUOR. 

MERCHANTS 

LICENSE. 

Merchants'  license  as  applied  to  the  beer  law  in  Moberly. 

51-33 

Dec  27 

TAXATION. 

Inquest  fees  which  are  deemed  criminal  costs  may  be  used  to  offset 
delinquent  back  taxes,  otherwise  taxes  can  only  be  paid  as  provided  for 
in  Section  9911,  R.  S.  Mo.  1929. 

52-33 

Mar  28 

SCHOOL  BOARDS. 

Operating  themselves  buses  for  the  transportation  of  children  to  and 
from  school,  when  buying  directly  from  the  manufacturer  or  their 
agent  are  exempt  from  the  payment  of  Federal  taxes  on  gasoline. 

52-33 

Apr  3 

SCHOOL. 

Majority  of  taxpayers  voting  at  election  under  Sec.  9225  R.S.  Mo.  1929, 
increases  tax  levy;  and  who  is  a tax-payer. 

52-33 

Apr  10 

Hon.  Chas.  A.  Lee 

WITHDRAWN 

52-33 

Apr  13 

HIGH  SCHOOL  LEVY. 

Taxpayer  Voter.  (Supplemental  opinion)  to  be  attached  to  opinion  of 
April  3rd  1933.  "Who  Is  A Taxpayer". 

52-33 

June 

17 

STATE 

SUPERINTENDENT  OF 

SCHOOLS. 

VOTING  IN  SCHOOL 

DISTRICTS. 

Question  of  right  of  employees  of  McCune  Home,  Jackson  County  to 

vote  on  school  affairs. 

53-33 

Feb  1 

BOARD  OF 

CURATORS. 

Authority  to  hire  and  fix  salaries  of  teachers,  instructors,  officers  and 
employees. 

54-33 

Jan  11 

TRUCKMAN'S 

LICENSE. 

Truckman's  license  and  permit  for  delivery  of  livestock. 

54-33 

Feb  20 

COUNTY  COLLECTOR. 

SURETIES. 

Right  of  non-resident  sureties  to  withdraw  on  petition  from  bond  of 
county  collector. 

54-33 

June 

27 

TAXATION. 

Collection  of  delinquent  taxes  of  cities  of  the  fourth  class  provided  for 
in  Section  6695,  R.  S.  Mo.  1929,  not  affected  by  Senate  Bill  94  or  96 
amending  Chapter  59. 

54-33 

Aug  14 

LINCOLN  UNIVERSITY. 

STATE  UNIVERSITY. 

Member  of  Board  of  Curators  who  is  editor  of  and  stockholder  in 
newspaper  may  distribute  rotogravure  section  advertising  university 
without  compensation  to  the  distributing  paper. 

54-33 

Oct  4 

Mr.  Minor  C.  Livesay 

WITHDRAWN 

54-33 

Oct  23 

STATE  HIGHWAY 

REFUNDS. 

ROADS  AND  BRIDGES. 

COUNTIES. 

Township  is  not  entitled  to  share  in  the  proceeds  on  the  refund  by  the 
State  Highway  Commission  on  account  of  bridges  built  by  the  proceeds 
of  a County  bond  issue. 

56-33 

Feb  11 

COUNTY  COURT. 

Right  to  order  tax  illegally  collected  to  be  re-distributed. 

56-33 

Mar  18 

COUNTY  REVENUE. 

County  court  cannot  issue  warrants  in  excess  of  the  anticipated 
revenue  of  any  one  year  under  Art.  10,  Sec.  12,  Mo.  Const.,  but  may 
transfer  unused  or  surplus  funds  from  one  department  to  another. 

56-33 

Mar  31 

OFFICERS. 

Appointive  - Salary-  Tenure  - Beginning  of  Term. 

56-33 

May  31 

PROSECUTING 

ATTORNEY. 

Expenses  of  prosecuting  attorney  in  change  of  venue  cases. 

56-33 

June 

22 

LIQUOR. 

A permit  issued  to  a wholesaler  permits  said  wholesaler  to  distribute 
from  any  part  of  the  state  and  from  as  many  places  in  the  state  as  he 
so  desires;  provided,  however,  that  his  business  is  conducted  from 
several  places  in  good  faith  and  not  to  evade  the  permit  tax  provided 

in  House  Bill  No.  23. 

57-33 

Mar  8 

AGRICULTURAL 

PRODUCTS. 

License  required  for  sales  under  Sections  7289  and  13312  R.  S.  Mo. 

1929. 

58-33 

Feb  1 

COUNTY  JUDGES. 

CITIES,  TOWNS  AND 

VILLAGES. 

1.  Salary  of  County  Judges,  Sections  11808-2092-655. 

2.  Municipalities  Cities  of  the  4th  class  quorum  when  mayor  can  vote. 

58-33 

Feb  18 

MOTOR  VEHICLES. 

In  matter  of  giving  away  car  under  plan  of  Motor  Vehicle  Dealers 
Association  of  Kansas  City,  Mo. 

58-33 

Mar  15 

CONGRESSIONAL 

DISTRICT. 

Status  Congressional  Districts  of  Missouri  with  reference  to  circulating 
referendum  petition  under  state  constitution. 

58-33 

Mar  29 

BLIND  COMMISSION. 

Reasonable  Notice  Discussed. 

58-33 

Apr  3 

SCHOOLS. 

Railroad,  tax  money  in  county  treasury,  when  county  court  can 
distribute. 

58-33 

Apr  5 

HIGH  SCHOOLS. 

Per-pupil  cost  of  tuition;  outside  high  school  students,  and  how  arrived 
at,  and  how  paid. 

58-33 

Apr  6 

LIQUOR. 

Right  of  licensed  druggist  to  sell-non-intoxicating  beer  under  Act 
approved  March  15,  1933,  legalizing  manufacture  and  sale  of  beverage 
having  not  exceeding  3.2  per  cent  alcoholic  content. 

58-33 

Apr  19 

RECORDER  OF  DEEDS. 

Recordability  of  instruments  subordinating  lien  of  deed  of  trust  to 

easement. 

58-33 

May  15 

RECORDER  OF  DEEDS. 

Recordability  of  instrument  subordinating  lien  of  deed  of  trust  to 
easement  - Section  3081,  1931  Session  Acts,  p.  174. 

58-33 

June  7 

PEDDLERS  LICENSE. 

Is  State  license  good  in  each  county  of  State? 

58-33 

June 

14 

UNIFORM  SEED  LAW. 

Sale  without  labels  is  violation  thereof. 

58-33 

July  25 

SCHOOLS. 

Interpretation  of  Sections  9470  and  9474  R.  S.  Mo.  1929. 

58-33 

Aug  3 

LIQUOR. 

Wine  containing  3.2%  alcohol  cannot  be  legally  sold  in  Missouri. 

58-33 

Oct  4 

COUNTY  COLLECTOR. 

May  not  collect  over-payment  of  taxes  from  County  Court. 

58-33 

Oct  20 

SCHOOL  DISTRICTS. 

Where  single  owner  owns  land  located  within  three  different  school 
districts,  county  clerk,  in  assessing  the  amount  of  school  taxes,  should 
take  the  value  of  the  land  located  in  each  district,  in  arriving  at  the 
amount  of  taxes  due  each  school  district. 

59-33 

Feb  15 

COUNTY  COURT. 

Right  to  compromise  taxes.  Section  9950,  R.S.  Mo.  1929.  Rights  in 
correcting  errors,  Section  9950,  R.  S.  Mo.  1929.  Collector's  liability, 
acting  under  an  unauthorized  order  of  county  court. 

59-33 

May  2 

BUILDING  AND  LOAN 

ASSOCIATIONS. 

Right  to  engage  in  insurance  business  as  insurer  or  agent. 

59-33 

May  4 

BUILDING  AND  LOAN 

ASSOCIATIONS. 

Rules  and  regulations  that  may  be  made  by  the  Supervisor  under 

Senate  Bill  Number  263. 

59-33 

June  9 

BUILDING  AND  LOAN 

ASSOCIATIONS. 

Fees  required  to  be  paid  Supervisor  for  examination  of  "Participating 

Reserve  Fund." 

59-33 

June  9 

BUILDING  AND  LOAN 

ASSOCIATIONS. 

Ratio  or  pro  rate  in  which  matured  shares  should  be  paid. 

59-33 

June 

24 

BUILDING  AND  LOAN 

ASSOCIATIONS. 

Approved  form  of  permanent  stock  certificate. 

59-33 

July  11 

BUILDING  AND  LOAN 

ASSOCIATION. 

Free  shares  of  stock  owned  by  borrowing  shareholders  may  not  be 
credited  on  loan  or  notices  withdrawal  value,  but  such  free  shares 
withdrawn  and  pro-rated  according  to  the  statutes. 

59-33 

July  29 

BUILDING  AND  LOAN 

ASSOCIATION. 

Rent  for  office  space  not  chargeable  to  appropriations  made  for  B.  & L. 
supervision. 

59-33 

Aug  4 

BUILDING  AND  LOAN 

ASSOCIATION. 

Right  to  enter  into  an  agreement  to  extend  payment  of  note  and  deed 

of  trust. 

59-33 

Aug  7 

BUILDING  AND  LOAN 

ASSOCIATION. 

Home  Owners  "Loan  Corporation"  bonds  may  not  be  accepted  by  B & L 

Associations. 

59-33 

Sept  2 

BUILDING  AND  LOAN 

ASSOCIATION. 

Shares  pledged  as  security  for  loans  not  to  be  sold  as  collateral  but 
must  be  withdrawn  and  withdrawal  value  applied  on  loans. 

59-33 

Sept  6 

BUILDING  AND  LOAN 

SUPERVISOR. 

Power  to  appoint  local  attorney  discussed. 

59-33 

Sept  8 

BUILDING  AND  LOAN. 

Withdrawing  shareholders  not  entitled  to  subsequent  dividends  or 
earnings. 

59-33 

Sept  21 

BUILDING  AND  LOAN 

ASSOCIATION. 

Home  Owner's  Loan  Corporation  bonds. 

59-33 

Nov  15 

BUILDING  AND  LOAN 

ASSOCIATION. 

"Mutuality"  necessary  in  all  Building  and  Loan  plan  of  stock. 

59-33 

Nov  16 

JURORS. 

Jurors  not  on  the  regular  panel  but  who  are  retained  on  the  panel  of 
qualified  jurors  from  which  the  jury  is  selected,  are  entitled  to  their  per 
diem  and  mileage. 

59-33 

Dec  6 

APPROPRIATIONS. 

BUILDING  AND  LOAN 

ASSOCIATION. 

Bureau  of  Building  and  Loan  Supervision  emergency  fund  construed. 

60-33 

Jan  28 

PROSECUTING 

ATTORNEY. 

CIRCUIT  CLERK. 

Cannot  apply  money  for  collection  of  fees  to  payment  of  salary,  must 
be  paid  into  county  treasury.  Sec.  11315,  11314,  11317,  11813,  11814, 
11816,  11817,  11830,  R.S.  Mo.  1929. 

60-33 

Mar  3 

GASOLINE  TAX. 

Gasoline  tax  is  legally  enforceable  on  tractors  and  maintainers  owned 
by  townships,  counties  and  contractors. 

60-33 

Mar  31 

COMMISSIONERS. 

NEPOTISM. 

Right  to  accept  contracts  for  work  performed  in  their  districts. 

Right  of  Commissioner  to  employ  relatives. 

60-33 

June  3 

INDIGENT  PERSONS. 

INSANE  PERSONS. 

Resident  requirement  and  who  responsible  for  upkeep  in  State 

Hospital. 

60-33 

June  5 

COUNTY  TREASURER. 

County  Treasurer  to  effect  settlement  with  County  Court  for  County 
funds  - how? 

60-33 

July  29 

INFORMATION. 

Opinion  on  form  of  Information. 

60-33 

Aug  8 

PHARMACISTS. 

Does  pharmacist  have  to  secure  permit  from  County  Court  to  fill 
physician's  prescription  under  the  act  of  1933,  (Session  laws  of  Mo. 

1933,  p.  277).  Relating  to  medical  prescription  for  intoxicating  liquors. 

60-33 

Aug  22 

LIQUOR. 

Right  of  the  Food  & Drug  Commissioner  to  revoke  permits  by  a 
summary  procedure. 

60-33 

Sept  1 

BOARD  OF  HEALTH. 

Qualifications  of  applicant  for  medical  license. 

60-33 

Oct  4 

NEPOTISM. 

Public  officer  receiving  personal  service  from  daughter  does  not  violate 
Section  13,  Article  XIV,  where  daughter  is  not  appointed  to  an  official 
position. 

60-33 

Oct  7 

BOARD  OF  HEALTH. 

Without  authority  to  issue  temporary  or  conditional  license  to  practice 

medicine. 

60-33 

Oct  7 

INSANE  PERSONS. 

Opinion  relating  to  the  liability  of  counties  for  the  cost  of  the  criminal 
insane  transferred  from  the  penitentiary  to  state  hospitals  for  the 
insane  upon  the  warrant  of  the  Governor. 

60-33 

Oct  17 

NEPOTISM. 

Section  13  of  Article  XIV  of  the  Constitution  of  Missouri  does  not 

prohibit  the  appointing  by  a public  officer  of  a second  cousin.  It 
prohibits  the  appointment  of  first  cousin  and  those  more  closely 
related,  and  the  civil  rule  is  to  be  used  in  computing  the  relationship. 

60-33 

Nov  17 

BOARD  OF  HEALTH. 

Jurisdiction  of  Board  of  Health  to  protect  city  water  supply  from 
pollution  by  city  sewer,  Jefferson  City. 

60-33 

Nov  22 

TAXATION. 

Construction  of  the  word  "destruction"  as  used  in  Section  9963b,  p. 

448,  Laws  of  Missouri  1933. 

60-33 

Dec  8 

SCHOOLS. 

Interest  compounded  on  county  school  mortgages  not  to  be  cancelled 
by  county  court. 

61-33 

July  22 

SCHOOLS. 

Special  State  aid  under  Sections  9220,  9223  and  9431  R.  S.  Mo.,  1929, 
not  to  be  pro-rated  or  affected  by  laws  of  1931,  page  334. 

62-33 

Jan  16 

COUNTIES. 

Refunds  from  State,  taking  over  bridge  to  which  county  contributed, 
may  be  put  in  general  revenue  fund  of  county  by  county  court.  On 
transfer  or  paying  back  to  other  counties  their  contribution  no 
commission  allowable  under  12316,  R.S.  1929. 

62-33 

Sept  14 

CITIES  OF  THE  THIRD 

CLASS. 

Must  issue  Sewage  Disposal  Bonds  under  Section  7276. 

63-33 

May  23 

ASSESSORS. 

TAXATION. 

Sections  10025  and  9760  discussed.  Assessment  of  local  property  other 

than  distributable.  Time  of  assessor. 

63-33 

June 

14 

PROPERTY  TAX. 

Tax  commission  has  no  jurisdiction  to  reassess  property  if  resort  to 
county  board  of  equalization  is  not  made  before  applying  to  tax 

commission. 

63-33 

Aug  8 

TAXATION. 

Various  problems  concerning  the  application  of  Senate  Bill  94  to  the 
collection  of  delinquent  State  and  County  taxes. 

63-33 

Nov  15 

TAXATION. 

Various  problems  concerning  the  application  of  Senate  Bill  94  to  the 
collection  of  delinquent  State  and  County  taxes. 

64-33 

Feb  17 

SHERIFF'S 

RESIDENCE. 

County  court's  duty  in  relation  thereto.  Sections  8524  and  8526,  R.  S. 

Mo.  1929. 

64-33 

Mar  1 

TOWNSHIPS. 

Has  authority  to  appropriate  money  from  the  General  Road  Fund  to 
secure  right-of-way  and  turn  same  over  to  State  Highway  Commission 
for  construction  and  maintenance  of  state  highways  thereon. 

64-33 

Mar  17 

TAXATION. 

Suit  for  taxes  delinquent  Jan.  1,  1933.  Cannot  be  joined  in  suit  begun  in 
1933  for  taxes  delinquent  Jan.  1,  1932. 

64-33 

Apr  10 

OSTEOPATH. 

Right  to  practice  medicine  and  surgery,  write  prescriptions. 

64-33 

May  3 

BANKS  AND 

BANKING. 

Par  value  of  shares  of  stock— Amount  necessary  for  director  to  own 
discussed. 

64-33 

May  11 

SCHOOLS-NEW  OR 

OLD  DISTRICTS. 

Should  be  left  with  at  least  $50,000  assessed  valuation  and  20  school 
pupils  or  8 square  miles  and  20  school  pupils. 

64-33 

May  25 

BANKS  AND 

Preferred  stock  set  out  in  articles  of  agreement  must  be  subscribed 

BANKING. 

and  paid  up  before  incorporation. 

64-33 

May  27 

BANKS  & BANKING. 

Sec.  5312  R.S.  of  Mo.  1929  and  subsequent  sections  thereto  provide 

that  the  Commissioner  of  Finance  must  consider  certificates  of 
indebtedness  issued  in  pursuance  to  said  sections  of  the  statutes  as 
restoration  of  capital  for  the  purpose  of  determining  whether  banks 
should  be  closed  or  not  in  the  interest  of  creditors. 

64-33 

July  24 

COMMISSIONER  OF 

FINANCE. 

Authority  to  appoint  special  deputy  to  supervise  liquidation  and  pro 
rate  expense  to  defunct  institutions. 

64-33 

July  25 

TRUST  COMPANIES. 

No  power  to  purchase  the  majority  of  the  Stock  of  a National  Bank. 

64-33 

July  25 

PROCESS  AGAINST 

CORPORATIONS. 

Process  against  corporations  charged  with  a crime  is  obtained  - how? 

64-33 

July  28 

FERRIES. 

HIGHWAYS. 

Grant  of  license  by  county  court  does  not  authorize  in  itself  the  use  of 
landing. 

Public  has  no  right  to  use  as  landing  places. 

64-33 

Aug  1 

PUBLIC  OFFICERS. 

Vacancies  by  resignation  or  abandonment. 

64-33 

Aug  5 

BANKS  AND 

BANKING. 

Liabilities  of  stockholders  in  a National  Bank. 

64-33 

Sept  19 

BUS  AND  TRUCK 

LAW. 

Prosecutions  for  violations  of  sub-division  (c)  Sec.  5270,  Laws  of  Mo. 
1931  in  county  where  acceptance  was  made. 

64-33 

Sept  26 

FEES. 

Relating  to  Fees  of  Prosecuting  Attorneys  in  Change  of  Venue. 

64-33 

Sept  28 

BANKS  AND 

BANKING. 

Proper  parties  to  distribute  special  deposits  in  restricted  banks. 

64-33 

Oct  6 

NEPOTISM. 

Where  Board  votes  unanimously  in  favor  of  a teacher,  director  who  is 
first  cousin  of  teacher  violates  Section  13  of  Article  XIV  of  the 

Constitution  of  Missouri. 

64-33 

Oct  10 

TAXATION. 

Personal  property  of  World  War  Veteran  not  exempt  from  taxation. 

64-33 

Oct  11 

BANKS  & BANKING. 

Construction  of  House  Bill  91  - Laws  1933,  page  405.  Depositors 
permitted  to  participate  in  reorganization  plan  of  bank. 

64-33 

Oct  13 

BANKS  & BANKING. 

Public  deposits  of  State,  county,  cities  and  school  districts  come  within 
the  exception  of  the  Federal  Reserve  Act  permitting  member  banks  to 
pay  interest  on  demand  deposits. 

64-33 

Oct  17 

COUNTY  WARRANTS. 

(1)  Warrants  are  acceptable  in  payment  of  taxes. 

(2)  The  County  Treasurer  should  accept  and  give  credit  to  the  collector 
for  county  warrants  accepted  in  payment  of  taxes  in  the  monthly 
settlement  of  the  collector. 

(3)  Must  the  county  warrant  be  presented  by  the  original  payee,  or  is  it 

acceptable  from  the  assignee? 

64-33 

Oct  21 

LIQUOR. 

Permit  for  rectifying  whiskey  in  Missouri. 

64-33 

Nov  16 

BANKS  & BANKING. 

Res  judicata  applied  to  judgment  against  a restricted  bank. 

64-33 

Nov  23 

BANKS  & BANKING. 

Constitutionality  of  House  Bill  No.  92,  Senate  Bill  No.  43,  Extra  Session 
-Capital  notes  issued  by  bank  or  trust  company. 

64-33 

Nov  27 

SCHOOLS. 

SCHOOL  BOARD 

ELECTION. 

Qualifications  of  voters  thereat. 

64-33 

Dec  4 

BANKS  & BANKING. 

May  the  capital  of  a new  bank  be  provided  by  assignment  of  the  assets 
of  an  old  bank?  May  the  new  bank  adopt  the  name  of  the  old  bank? 

65-33 

Apr  24 

COUNTY 

DEPOSITORIES. 

Designation  of  County  Depository. 

65-33 

July  7 

DEPARTMENT  OF 

PENAL  INSTITUTIONS. 

Not  liable  in  suit  for  damages  for  negligence. 

65-33 

Sept  14 

RESTAURANTS. 

City  ordinance  governing  sanitary  conditions. 

65-33 

Oct  11 

Hon.  Lee  Mullins 

WITHDRAWN 

65-33 

Oct  27 

SURETY  BONDS. 

Executed  to  Athletic  Commission  may  or  may  not  be  cancelled  at  the 
mere  pleasure  of  the  Commission. 

65-33 

Nov  14 

AUTOMOBILES. 

1.  Dealer  resident  of  Missouri  running  cars  from  another  state  in 
Missouri  to  negotiate  sales  must  use  Missouri  dealers  licenses  on 
them. 

2.  Dealer  may  not  use  dealers  licenses  for  private  purposes  and 
pleasure. 

65-33 

Nov  17 

COUNTIES. 

COUNTY  BUDGET 

LAW. 

PLEDGING  OF 

WARRANTS. 

Under  Section  12184a,  Laws  of  Missouri  1933,  page  358,  County  Court 
may  not  issue  warrants  now  or  in  the  future  to  pay  back  indebtedness 
and  pool  and  pledge  them  under  said  Section;  the  Section  only  applies 
to  warrants  already  issued  and  outstanding;  such  construction 
compelled  by  provisions  of  County  Budget  Act. 

66-33 

Apr  12 

COUNTY  COLLECTOR. 

Maximum  amount  in  commissions  County  Collectors  can  retain  as 
compensation. 

66-33 

Apr  16 

LIQUOR. 

Wholesale  permittee  cannot  sell  to  another  wholesale  permittee- 
permittee  for  consumption  where  sold  cannot  sell  in  original  package 
to  be  consumed  elsewhere  than  where  sold. 

66-33 

May  19 

LIQUOR. 

The  use  of  beer  on  trains  with  diner  attached. 

66-33 

May  20 

TREASURER'S  DRAFT. 

Not  required  to  be  surrendered  to  endorser. 

66-33 

May  24 

WORKMEN'S 

COMPENSATION 

COMMISSION. 

ATTORNEYS  AT  LAW. 

To  represent  a claimant  before  the  commission  one  must  be  a member 

of  the  Bar. 

66-33 

June  1 

AWARD. 

Right  of  Mortgagee  to  award  made  under  condemnation  proceedings. 

66-33 

June 

15 

PAPER  AND 

STATIONERY. 

Duties  of  Commissioners  of  Public  Printing  under  Sec.  13806  R.  S.  of 

Mo.  1929  in  view  of  Senate  Bill  192. 

66-33 

June 

30 

LIQUOR. 

Successor  to  Food  and  Drug  Commissioner. 

66-33 

July  10 

INSURANCE. 

Mutual  casualty  companies  organized  under  Article  7,  Chapter  37,  is 
entitled  to  license  to  write  surety  insurance. 

66-33 

July  14 

CONTRACT. 

Workmen's  Compensation  Commission,  right  to  terminate  Tabulating 
Machine  Company  contract  at  end  of  quarter. 

66-33 

Aug  21 

STATE  TREASURER. 

Right  to  make  sales  of  real  and  personal  property  in  view  of  State 
Purchasing  Act. 

66-33 

Aug  29 

STATE  HIGHWAY 

DEPARTMENT. 

Salaries  of  all  employees. 

66-33 

Aug  30 

ARSON. 

Burning  of  unoccupied  dwelling  house  by  owner  is  criminal  offense. 

66-33 

Sept  30 

TAXATION. 

ASSESSMENTS. 

Separation  of  powers  of  County  Assessor  and  City  Assessor  within  such 
county. 

66-33 

Oct  27 

TAXATION. 

Institution  of  suits  not  stayed  by  Senate  Bill  80. 

67-33 

Sept  11 

JURIES. 

Board  of  Jury  Commissioners  in  counties  of  200,000  to  400,000 
inhabitants  receive  no  compensation,  and  have  no  power  to  appoint 
clerks  or  assistants. 

67-33 

Nov  29 

LEGAL 

PUBLICATIONS. 

What  newspaper  may  be  selected  for  publication  under  R.  S.  Mo.  1929, 
Sec.  7074  when  no  newspaper  published  in  city. 

69-33 

Apr  8 

COUNTY  COURT. 

What  may  be  accepted  as  collateral  to  secure  county  funds? 

69-33 

Apr  24 

TOWNSHIP 

COLLECTOR'S  BOND. 

Section  12279,  R.  S.  1929. 

69-33 

May  4 

TAXATION  OF 

CORPORATIONS. 

Business  and  manufacturing  corporations  taxed— 9764  R.  S.  Mo.  1929. 

69-33 

May  29 

INSURANCE 

DEPARTMENT. 

Bond  of  Superintendent  may  be  signed  by  either  or  both  natural 
persons  or  surety  companies. 

69-33 

July  8 

INSURANCE 

DEPARTMENT. 

What  constitutes  insurance  contract  and  doing  insurance  business? 

Steuben  Health  Clinic. 

69-33 

July  18 

DRAINS  AND  LEVEES. 

Duty  of  Drainage  Districts  to  maintain  and  erect  destroyed  bridges. 

69-33 

Sept  12 

INSURANCE. 

When  insurance  company  liable  for  premium  tax  - Mutual  Benefit 

Health  and  Accident  Association  of  Omaha,  Nebraska. 

69-33 

Oct  9 

NEPOTISM. 

Official  is  not  related  to  wife's  sister's  husband  within  the  prohibited 
degree;  duty  of  Prosecuting  Attorney  to  remove  officials  of  his  county 
who  violate  said  constitutional  provision. 

69-33 

Oct  20 

LIQUOR. 

Criminal  prosecution  not  appropriate  for  unlawfulness  in  declaring  it  to 
be  a misdemeanor  by  the  act. 

69-33 

Oct  27 

INSURANCE. 

Approval  of  Declaration  - Allied  Mutual  Insurance  Company. 

69-33 

Nov  3 

Hon.  John  B.  Owen 

WITHDRAWN 

70-33 

Jan  10 

CROSS 

EXAMINATION. 

Cross  examination  of  witness  about  prior  conviction  even  though 
appeal  from  said  conviction  was  pending. 

70-33 

Apr  14 

BONDING  COMPANY. 

Bonding  Company  qualified  in  Missouri  can  sign  county  official's  bond  - 
If  County  under  township  organization,  County  Treasurer  must  give 
bond  as  Treasurer  also  bond  for  school  district  money,  and  for  money 
received  as  ex-officio  collector  - Treasurer  failing  to  give  bond  and  not 
inducted  into  office  predecessor  holds  over  until  Treasurer  either  is 
inducted  into  office  or  gives  bond  and  qualifies  or  does  all  three.  Giving 
bond  is  a directory  and  not  mandatory  provision  and  has  nothing  to  do 
with  election  and  qualifying  of  Treasurer.  If  Treasurer  gives  bond  after 
being  inducted  into  office  and  before  ouster  proceedings  filed, 

Treasurer  cannot  be  ousted  for  failure  to  give  bond. 

70-33 

July  13 

MOTOR  VEHICLES. 

Act  relating  to  transportation  of  persons  and  property  by  motor 
vehicle;  penalty  for  violation  thereof. 

70-33 

July  14 

TAXATION. 

Real  estate  in  the  custody  of  guardian  for  an  insane  war  veteran  may 
be  taxed  for  state  and  local  purposes. 

70-33 

Sept  13 

SHERIFF. 

Fees  of  Sheriff  of  Macon  Co.  in  extradition  proceedings. 

70-33 

Oct  18 

EXTRADITION. 

Sufficiency  of  information. 

70-33 

Dec  5 

LIQUOR. 

Constitutionality  of  SB  51. 

70-33 

Dec  6 

EXTRADITION. 

A person  paroled  from  one  state  and  parole  thereafter  revoked  is  a 
fugitive  from  justice  within  the  purview  of  the  extradition  laws. 

71-33 

Feb  1 

BONDS. 

PENAL-PRISONS 

Regarding  authority  for  payment  of  premiums  on  bonds  of  state 
officials. 

71-33 

Feb  6 

PAROLES. 

Right  of  commissioners  of  the  Department  of  Penal  Institutions  to 
approve  parole  and  grant  legal  discharge. 

71-33 

Feb  9 

APPROPRIATIONS. 

Holding  appropriations  for  state  penal  board  are  not  available  after  the 

PENAL-PRISONS. 

two  calendar  years  expires  for  which  the  appropriations  are  made. 

71-33 

Feb  11 

PENAL  INSTITUTION. 

CONVICTS. 

What  days  are  holidays  for  convicts? 

71-33 

Mar  9 

PENAL  INSTITUTIONS. 

Selection  of  depository,  right  to  preferences  in  failed  banks. 

71-33 

Mar  13 

PENAL  INSTITUTIONS. 

Right  to  terminate  contract  for  manufacture  goods. 

71-33 

Apr  3 

PENAL  INSTITUTIONS. 

Right  to  pay  out  money  convicts  acquired  under  Section  8402  Revised 

Statutes  Missouri  1929. 

71-33 

Apr  11 

PENAL  INSTITUTIONS. 

What  liability  insurance,  if  any,  to  be  carried  by  Department  of  Penal 

Institutions. 

71-33 

May  11 

PENAL  INSTITUTIONS. 

State  Purchasing  Agent  has  the  right  when  Senate  Bill  192  goes  into 
effect  to  make  all  purchases  heretofore  made  by  the  Department  of 

Penal  Institutions. 

71-33 

May  19 

BANK  AND  BANKING. 

Collection  charges  on  bank  drafts  cleared  during  bank  holiday. 

71-33 

Aug  17 

RELIEF  OF  INSOLVENT 

CRIMINALS 

CONFINED. 

Construction  of  Section  3859  R.  S.  Mo.  1929. 

71-33 

Aug  23 

CRIMINAL  LAW. 

Misbranding  of  motor  oil  an  offense  under  Section  4302,  R.  S.  Mo. 

1929. 

72-33 

Feb  2 

CONSTITUTION. 

Sec  13  of  Article  V of  the  Constitution  of  Missouri,  adopted  Nov.  8, 

1932,  is  self-enforcing. 

72-33 

Feb  13 

COUNTY  RECORDER 

OF  DEEDS. 

Marriage  license  blanks,  by  whom  furnished.  Section  11527,  R.  S.  Mo. 

1929. 

72-33 

Mar  6 

COUNTY  COURTS. 

Power  of  County  Courts  to  compromise  taxes  after  State  Board  of 
Equalization  has  fixed  assessed  valuations. 

72-33 

June 

13 

HIGH  SCHOOL. 

School  District  has  right  to  charge  tuition  on  non-residents,  the  rate  to 
be  determined  under  Sections  14  and  16,  Laws  of  Missouri,  1931, 
pages  342-344. 

72-33 

June 

15 

TAXATION. 

CONSTITUTION. 

Property  occupied  by  state  militia  or  National  Guard  as  armories  not 
exempt  from  taxation. 

Section  13870  violates  Sections  6 and  7 of  Article  X of  the  Constitution 

of  the  State  of  Missouri. 

72-33 

Sept  26 

CITIES,  TOWNS  AND 

VILLAGES. 

City  Council  may  not  appoint  Councilman  to  remunerate  his  position 
under  City  contract. 

72-33 

Oct  18 

TAXATION  AND 

REVENUE. 

Laws  of  Missouri  1933,  page  419,  imposing  upon  County  Clerk  the  duty 
to  ascertain  benefits  in  the  assessment  of  drainage  and  levee  districts, 
makes  no  provision  for  compensating  the  Clerk  for  such  services. 

72-33 

Dec  12 

PUBLIC  SERVICE 

COMMISSION. 

TRUCK  PERMIT. 

MOTOR  VEHICLES. 

Trucks  of  one  and  one-half  ton  capacity  and  less  not  required  to  pay 
truck  permit  license.  Capacity  measured  how. 

72-33 

Dec  12 

GAME  AND  FISH 

COMMISSIONER. 

Game  and  Fish  Commissioner  and  his  deputies  have  a right  to  inspect 
hunting  licenses  of  hunters  under  what  circumstances. 

73-33 

Feb  11 

COUNTY  ASSESSORS. 

Fees  to  be  paid.  Section  9806  R.  S.  Mo.  1929. 

73-33 

Feb  23 

STATE  HIGHWAY. 

COUNTY  HIGHWAY 

DEPARTMENT. 

Duties,  power  and  rights  of  State  Highway  Department  and  County, 
under  Article  2,  Chapter  42,  to  grade  and  construct  roads  with  the 
county. 

73-33 

Mar  31 

Hon.  Leo  Politte 

WITHDRAWN 

73-33 

Apr  3 

SCHOOL. 

Majority  of  tax  payers  voting  at  election  under  Sec.  9225  R.  S.  Mo. 

1929,  increases  tax  levy;  and  who  is  a taxpayer. 

73-33 

May  15 

FEES. 

Sheriff  in  this  case  not  entitled  to  $1.25  a day  fee  for  keeping  prisoner 
while  undergoing  examination  preparatory  to  commitment. 

73-33 

June  1 

DRAINAGE  DISTRICTS. 

Board  of  Supervisors  cannot  appoint  special  collectors  to  collect  tax 
when  the  county  collectors  refuse  to  give  bond  for  same. 

73-33 

June 

30 

LIQUOR. 

Permit  required  to  sell  beer  from  whom? 

73-33 

Oct  11 

PUBLIC  FUNDS. 

Under  Section  12186,  R.  S.  Mo.  1929,  interest  accruing  on  school  funds 
in  public  depository  shall  be  credited  to  school  funds  respectively,  and 

not  otherwise. 

74-33 

Oct  7 

TAXATION. 

Judgment  for  taxes  rendered  prior  to  4-13-33  not  subject  to  Senate  Bill 

80. 

75-33 

Mar  7 

COUNTY  COURT. 

Power  to  employ  one  of  their  own  members  to  perform  administrative 

acts. 

75-33 

Apr  21 

TAXATION. 

Deposits  in  United  States  postal  depositories  held  taxable. 

75-33 

Apr  24 

TOWNSHIP. 

Requirements  of  bond  for  township  depository  and  county  depository; 
also  personal  bond  for  township  trustee. 

75-33 

June  2 

HIGHWAY  ENGINEER. 

Power  and  authority  of  County  Court  to  remove  Highway  Engineer, 
where  he  is  not  ex  officio  Highway  Engineer. 

75-33 

July  13 

AUTOMOBILE 

LICENSE. 

Provisions  relating  to  revocation  of. 

75-33 

July  27 

Hon.  Owen  C. 

Rawlings 

WITHDRAWN 

75-33 

July  28 

LIQUOR. 

Various  questions  answered  concerning  the  Beer  Bill. 

75-33 

Sept  27 

ALIENS. 

The  right  of  a Hindu  to  own  real  estate  in  Missouri. 

75-33 

Oct  30 

PUBLIC  SCHOOLS. 

Under  Sec.  9329  Laws  of  Mo.  1931,  p.  333,  when  there  is  an  equal 
division  of  the  Board  in  the  hiring  of  a teacher,  the  Co.  Sup't.  has 
authority  when  requested  by  three  directors  to  cast  the  deciding  vote. 

76-33 

Jan  10 

COUNTY  COURT. 

Right  to  compromise  back  taxes. 

76-33 

Jan  13 

TOWNSHIP 

ORGANIZATION  LAW. 

Right  to  repeal  enabling  act  carrying  out  Sec.  8 of  the  Constitution  of 

Mo.  and  filling  vacancies  in  office  caused  by  such  repeal. 

76-33 

Jan  30 

Hon.  E.L.  Redman 

WITHDRAWN 

76-33 

Feb  4 

SOLDIERS  HOME. 

Board  of  Trustees  of  Soldiers  Home  at  Higginsville,  Missouri,  has 
authority  to  appoint  and  employ  superintendent  for  that  Home. 

76-33 

Feb  4 

COUNTY  COURT. 

Right  to  regulate  directions  and  locations  of  billboards. 

76-33 

Feb  28 

PENAL  INSTITUTIONS. 

Right  of  officer  to  make  contract  beyond  his  term.  Right  of  Penal  Board 
to  make  contract  without  approval  of  Governor. 

76-33 

Oct  20 

OFFICERS. 

In  view  of  Section  11202,  county  officer  may  not  be  removed  except 
for  neglect  of  duty,  as  specified  in  Section  11202;  mere  arbitrary 
removal  or  for  cause  not  specified  therein  would  be  illegal. 

77-33 

Mar  8 

CORONER. 

Duty  to  hold  inquest.  When. 

77-33 

Mar  14 

COUNTY  COURT- 

SCHOOL 

MORTGAGES. 

(1)  Cannot  accept  deed  but  must  foreclose  mortgage; 

(2)  Has  discretion  when  to  foreclose;  in  meantime  can  accept  part 
payment  if  without  extending; 

(3)  If  bid  in  by  county,  must  be  in  name  of  whom. 

77-33 

Mar  24 

SHERIFF. 

Right  of  sheriff  to  practice  law. 

77-33 

May  2 

LIQUOR. 

SALE  OF  NON- 
INTOXICATING BEER. 

Sale  for  consumption  on  premises  and  sale  for  consumption  off  of 
premises  by  holders  of  the  two  classes  of  retail  permits.  When  illegal. 

77-33 

July  28 

SCHOOLS. 

SCHOOL  DISTRICTS. 

Issuing  of  warrants  by  a school  director. 

77-33 

Oct  17 

NEPOTISM. 

While  appointments  prohibited  by  Section  13  of  Article  XIV  are  illegal, 
members  of  the  board  voting  for  related  teacher,  until  they  resign  or 
have  been  removed,  may  function  as  directors  and  their  actions  bind 
the  district;  board  may  not  date  contract  back  so  as  to  reward  teacher 
for  services  performed  under  illegal  contract  voted  by  related  directors. 

77-33 

Oct  21 

FEES  OF  COUNTY 

CLERK. 

1.  County  clerk  making  up  tax  books  and  using  ditto  marks  to  designate 
townships  and  ranges  allowed  to  charge  for  same  at  rate  of  ten  cents 
per  hundred  words  and  figures. 

2.  County  clerk  not  allowed  to  charge  for  writing  the  minutes  of  the 
County  Court  Record  from  which  the  record  of  the  court  is  written. 

77-33 

Nov  26 

SCHOOLS. 

SCHOOL  DISTRICTS. 

Under  Section  9217,  R.  S.  Mo.  1929,  school  districts  must  accept 
colored  students  and  then  collect  the  tuition  quarterly  from  the  school 
district  sending  them. 

78-33 

Feb  24 

CITIES,  TOWNS  AND 

VILLAGES. 

RIGHT  OF  WAY. 

Has  the  City  of  the  third  class  (Excelsior  Springs)  the  right  to  deed  to 
the  State  Highway  Commission  right  of  way  through  public  parks  for 
highway  road  purposes. 

78-33 

Apr  13 

SCHOOLS. 

Cannot  employ  member  of  school  board  as  teacher  and  should  not 
employ  member  for  other  work.  (Sec.  9360  R.  S.  1929,  does  not  apply). 

78-33 

May  13 

Hon.  Raymond  S. 

Roberts 

WITHDRAWN 

78-33 

May  25 

CHATTEL 

MORTGAGES. 

Can  a contract  for  a crop  mortgage  be  filed  as  a chattel  mortgage; 
priority  question. 

78-33 

May  29 

MARRIAGE  LICENSE. 

When  marriage  license  becomes  a public  record. 

78-33 

June 

12 

SCHOOL  DISTRICTS. 

Directors  of  school  district  cannot  be  compelled  to  draw  warrants 
where  funds  are  not  available,  but  such  fact  is  not  decisive  as  to 
district's  liability  for  debt. 

78-33 

Aug  14 

COUNTY 

DEPOSITORY. 

Liability  of  County  Treasurer  on  official  bond  where  no  depositary  bond 
given. 

78-33 

Aug  22 

NATIONAL  RECOVERY 

ADMINISTRATION. 

Hours  of  work  for  grocers. 

78-33 

Aug  24 

TAXATION. 

Operative  dates  of  Sections  9969  and  9952  as  contained  in  Senate  Bill 
94,  respecting  penalties. 

78-33 

Aug  25 

BUS  AND  TRUCK 

LAW. 

When  a violation  of  the  same. 

78-33 

Aug  29 

BLIND  PENSIONS. 

Fees  of  Probate  Judges  for  taking  applications  for  blind  pensions. 

78-33 

Sept  6 

COUNTY 

DEPOSITORIES. 

County  funds  preferred  claims  in  National  Banks;  where  no  bids 
submitted  for  county  funds;  county  authority  to  buy  U.  S.  Bonds; 
power  of  county  treasurer  to  select  depository;  Construction  of  Federal 
Banking  Act  on  insured  deposits. 

78-33 

Sept  20 

MERCHANT'S 

LICENSE. 

Authority  of  City  to  levy  on  Wholesale  and  retail  business. 

78-33 

Sept  23 

COUNTY 

DEPOSITORY. 

Liability  of  County  Treasurer  in  event  no  selection  by  County  Court. 

78-33 

Oct  19 

TAXATION  AND 

Laws  of  Missouri  1933,  pages  255-267  of  the  Beer  Act  does  not 

REVENUE. 

exempt  beer  from  general  property  taxes.  The  prohibition  contained  in 
Section  13139zl0  only  forbids  cities  and  counties  from  levying  license 
and  occupation  taxes  against  holders  of  permits. 

78-33 

Nov  16 

TAXATION. 

REVENUE. 

Grain  stored  in  elevators  is  subject  to  taxation  against  the  individual 
owner  or  corporation  owner,  according  to  the  general  laws  regulating 
other  property. 

79-33 

Mar  11 

MOTOR  VEHICLES. 

Trucks  used  in  State  work  exempted  from  regulation  by  Public  Service 

Commission. 

79-33 

Mar  17 

GAME  AND  FISH 

DEPARTMENT. 

Right  to  prosecute  for  possession  of  more  than  twenty-five  game  fish. 

79-33 

Apr  26 

PUBLIC  SERVICE 

COMMISSION. 

What  constitutes  "suburban  territory"  in  Sec.  5264,  1931  Laws,  p.  305? 

79-33 

May  9 

BLIND  PERSONS. 

Maintained  in  public,  private  or  endowed  institutions. 

79-33 

May  20 

RECIPROCITY  LICENSE 

LAW. 

Applies  to  persons  operating  under  Kansas  license  tags. 

79-33 

May  22 

BLUE  SKY 

DEPARTMENT. 

CORPORATIONS. 

Corporation  cannot  act  beyond  the  corporate  powers  and  Blue  Sky 
Commissioner  cannot  supervise  securities  unlawfully  issued. 

79-33 

Aug  23 

COUNTY  DEPOSITORY 

BOND. 

Does  not  cover  funds  deposited  by  County  Collector  under  Section 

9885,  Laws  of  1933,  page  464. 

79-33 

Aug  26 

SECURITIES  DEALER'S 

BOND. 

Under  Section  7744  R.  S.  Mo.  1929,  the  total  aggregate  liability  of 
surety  on  Securities  Dealer's  Bond  is  limited  to  $5,000.00. 

79-33 

Sept  21 

SECURITIES. 

Credit  union  to  pay  examination  fees. 

79-33 

Sept  22 

ABSENTEE  VOTING. 

Authority  and  method  in  City  Election. 

79-33 

Oct  4 

NEPOTISM. 

Public  officer  receiving  personal  service  from  wife  does  not  violate 
Section  13  of  Article  XIV,  where  wife  is  not  appointed  to  an  official 
position. 

79-33 

Oct  18 

CORPORATIONS, 

EXTENSION  OF 

FRANCHISE. 

Building  and  loan  associations  are  required  to  pay  the  fees  required 
under  the  general  corporation  laws.  Section  4556,  and  may  not  extend 
corporate  existence  by  merely  paying  the  $5.00  provided  for  in  Section 
5613,  Laws  1931,  page  158. 

79-33 

Oct  20 

INVESTMENT 

CERTIFICATES. 

Investment  certificates  used  by  corporations  making  loans  on 
automobiles  are  under  the  supervision  of  the  Securities  Dep't.  of  the 
State  of  Mo. 

79-33 

Oct  27 

COMMISSION  FOR 

THE  BLIND. 

Scope  of,  powers  and  duties  of. 

79-33 

Nov  27 

SCHOOLS. 

SCHOOL  DISTRICTS. 

Distance  of  pupil  from  school  house  calculated,  how. 

80-33 

Feb  14 

RECORDER  OF  DEEDS. 

CHATTEL 

MORTGAGES. 

Duty  of  recorder  with  reference  to  filing  and  recording.  Sections  11543, 

11544  and  11545.  R.  S.  Mo.  1929. 

80-33 

Feb  14 

COUNTY  COURTS. 

SCHOOL  FUND 

MORTGAGE. 

Procedure  required  to  foreclose. 

80-33 

Apr  14 

PENAL  INSTITUTIONS. 

Form  of  sentence  of  trial  court  in  sentencing  to  Intermediate 
Reformatory.  Transfer  of  inmates  to  Intermediate  Reformatory. 

80-33 

May  12 

NOTARIES  PUBLIC. 

Deputy  Circuit  Clerks  may  take  acknowledgments  of  affidavits  of  age 
for  marriage  licenses. 

80-33 

May  20 

CONSTABLE  FEES. 

Applicability  of  Section  11777  and  Section  11791  as  to  fees  of 

Constables. 

80-33 

June 

23 

ELECTIONS-SPECIAL. 

SHERIFF-VACANCY  IN 

OFFICE. 

Nominations  of  candidates  in  special  election  to  fill  vacancy  in  sheriffs 
office  must  be  made  by  central  committee  or  by  convention. 

80-33 

June 

26 

BANKS  AND 

BANKING. 

Delinquent  taxes  are  a preferred  claim  against  the  assets  of  a closed 
bank. 

80-33 

July  15 

COUNTY  JUDGES. 

Laws  1933,  re  population  determining  salaries.  Does  not  affect  present 
judges  holding  office. 

80-33 

July  17 

PENAL  INSTITUTIONS. 

Right  to  re-number  convict  on  re-sentence. 

80-33 

Aug  5 

PENAL  INSTITUTIONS. 

Sentence  required  to  be  served  after  return  of  subject  from  insane 
hospital. 

80-33 

Aug  21 

COUNTY  FOREIGN 

INSURANCE  TAX 

FUND. 

Sec.  38,  Laws  of  Mo.  1933,  p.  85  held  unconstitutional. 

80-33 

Aug  28 

EXTRADITION. 

Officers'  expenses  are  paid  - in  what  manner. 

80-33 

Sept  27 

OFFICERS. 

EMPLOYEES. 

No  person  entitled  to  compensation  as  de  facto  officer  or  employee 
unless  there  is  a legal  office. 

80-33 

Sept  29 

SCHOOL  DISTRICTS. 

Where  there  are  less  than  eight  colored  children  of  school  age  in  a 
school  district,  they  shall  be  sent  to  school  in  the  nearest  district  where 
separate  colored  schools  are  maintained. 

80-33 

Oct  21 

ELECTION 

COMMISSIONER. 

Election  Commissioner  of  St.  Louis  County  ineligible  for  appointment  to 
office  auditorium  commission  of  City  of  St.  Louis,  Mo.,  under  Section 

10535  R.  S.  Mo.  1929. 

80-33 

Nov  9 

PENITENTIARY. 

WARDEN. 

CONVICT. 

Authority  of  law  to  imprison  convicts. 

80-33 

Nov  14 

Mr.  William  H.  Sapp 

WITHDRAWN 

80-33 

Nov  15 

CONVICTS. 

JUDGMENT  IN 

CRIMINAL  CASES. 

Sentences  for  escaped  convicts  to  be  cumulative. 

81-33 

Jan  10 

SCHOOLS. 

Sec.  9340,  R.S.  1929,  requiring  county  and  township  collectors  to  turn 
over  school  moneys  of  city,  town  and  consolidated  districts  to 
treasurer  of  board  of  education  thereof,  modifies  Sec.  9264  and  9266, 
requiring  such  moneys  for  all  classes  of  schools  paid  to  county 

treasurer. 

81-33 

Jan  13 

SCHOOLS. 

Section  9217,  R.S.  1929,  requiring  districts  to  maintain  separate  schools 
for  negro  children  resident  therein,  or  in  lieu  thereof  transportation  to 
and  tuition  in  such  a school  in  the  county,  on  penalty  for  failure  of 
being  deprived  of  public  schools  funds,  is  mandatory  and  State 
Superintendent  of  Public  Schools  should  ascertain  facts  and  act  thereon 
in  apportioning  such  funds. 

81-33 

July  26 

COUNTY  ENGINEERS. 

St.  Louis  County  - right  to  hire  and  fire  employees  of  Highway 
Department. 

81-33 

Oct  26 

COUNTY  WARRANTS. 

Warrants,  school  or  county,  of  1932  issue  cannot  be  paid  out  of  1933 
revenue.  Sec.  12140,  R.S.  Mo.  1929  is  the  guide  for  the  County 

Treasurer  in  the  payment  of  warrants. 

81-33 

Dec  13 

LIQUOR. 

WHOLESALE 

DRUGGISTS. 

Right  of  Wholesale  Druggists  to  import  whiskey  for  medicinal  purposes 
and  ship  it  to  their  retail  drug  customers  for  medicinal  purposes. 

82-33 

Jan  28 

NON-RESIDENT 

ATTORNEYS. 

Effect  of  prior  disbarment  in  this  state,  construction  of  - Sec.  11692, 
11693,  11696,  Sec.  11703,  11695,  R.S.  Mo.  1929. 

82-33 

Mar  8 

CORPORATIONS. 

Incorporation  fees,  similarity  in  names. 

82-33 

Apr  5 

FOREIGN 

CORPORATIONS. 

CORPORATION 

SUPERVISOR. 

Foreign  corporations  not  entitled  to  transact  business  in  this  state 
unless  qualified. 

82-33 

Apr  12 

NOTARY 

COMMISSION. 

Valid  if  issued  on  April  13th,  Jefferson  Day. 

83-33 

Jan  16 

SENATE  BILLS. 

Senate  Bill  No.  427  is  unconstitutional. 

83-33 

Sept  15 

RECORDER  OF  DEEDS. 

Affidavits  to  release  deeds  of  trust  if  glued  in  permanent  book  comply 

with  the  statute  relative  to  recording. 

83-33 

Sept  26 

LEGISLATURE. 

Election  of  officers  at  an  extra  session. 

83-33 

Nov  14 

TAXATION. 

COUNTY 

COLLECTORS. 

County  Collectors  have  no  right  to  charge  County  Court  for  "indexing 
tax  books". 

83-33 

Nov  29 

JUSTICE  OF  THE 

PEACE. 

Applicability  of  R.S.  1929,  Sec.  938  to  actions  in  justices'  courts  so  as  to 
allow  continuances  when  party  or  counsel  is  at  session  of  General 
Assembly  as  member  thereof. 

84-33 

May  23 

LOSS  BY  THEFT  OF 

STATE  FUNDS  BY  AN 

OFFICER. 

The  officer  and  his  bondsmen  are  responsible  for  same. 

84-33 

Oct  21 

TAXATION. 

Cities  are  not  exempt  from  paying  state  gasoline  tax  on  gasoline 
purchased;  occupation  taxes  upon  gasoline  dealers  levied  by  cities 
apply  to  purchases  made  by  state  and  its  political  subdivisions. 

84-33 

Dec  6 

COUNTY  COURTS. 

May  reduce  compensation  of  County  Treasurer  during  term  of  office. 

85-33 

Jan  26 

DISTRICT  ROAD 

FUND. 

Section  8047  and  8060,  R.S.  Mo.  1929. 

85-33 

June 

COUNTY  FARM 

Suggestion  and  citation  of  cases  to  support  county  defense  in  suit  by 

21 

BUREAU. 

Bureau  for  appropriation. 

85-33 

Oct  11 

TAXATION. 

Fact  that  a foreign  insurance  company  pays  tax  upon  premiums  does 
not  excuse  it  from  paying  a property  tax  upon  office  of  fixtures  located 
within  the  State;  livestock  located  within  this  State  on  June  1st  is 
taxable  in  the  name  of  the  holder  or  agent  though  owner  is  a non- 
resident. 

85-33 

Oct  13 

LIQUOR. 

Quantities  of  beer  stored  in  county  is  subject  to  property  tax,  even 
though  owner  is  a holder  of  a beer  permit. 

85-33 

Nov  10 

COUNTY  BUDGET 

LAW. 

COUNTY  TREASURER. 

In  1934  treasurer  should  be  personally  liable  for  payment  of  protesting 
of  warrant  prior  to  the  date  of  the  filing  of  the  budget,  but  will  not  be 
personally  liable  for  protesting  warrants  presented  in  1933. 

86-33 

Aug  1 

NATIONAL  RECOVERY 

ADMINISTRATION. 

Would  an  agreement  entered  into  by  business  men  as  to  time  for 
opening  and  closing  of  stores,  also  number  of  employee  work  hours 
per  week  be  contrary  to  existing  state  law? 

86-33 

Dec  16 

LABOR  DEPARTMENT. 

Missouri  State  Nurses  Association  is  not  employment  agency  within 
Section  13190,  R.  S.  Mo.  1929. 

87-33 

June  1 

SCHOOLS. 

Rolla  School  of  Mines,  handling  of  funds. 

87-33 

June  7 

ACCOUNTS. 

Accounts  in  State  Auditor's  office  with  various  departments  must  be 

carried  according  to  the  appropriations  made  in  House  Bill  661,  and  it 
is  not  permissible  to  group  these  various  divisions  for  which 
appropriations  are  made  and  carry  the  aggregate  appropriation  made 
for  each  department  in  one  item. 

87-33 

June 

10 

APPROPRIATIONS. 

BLIND  PENSION 

FUND. 

Sec.  2-a  of  House  Bill  645  is  unconstitutional.  Surplus  of  fund  after 
payment  to  pensioners  and  providing  for  adequate  support  of 
Commission  must  be  transferred,  if  at  all,  to  Public  School  Fund 
created  under  and  by  virtue  of  Sec.  6 of  Art.  XI. 

87-33 

July  13 

BANKS. 

SCHOOLS. 

Board  of  Curators  of  Rolla  School  of  Mines  may  withdraw  cash  from 
depository  for  emergency  purposes  and  keep  the  same  as  a trust  fund 
in  a bank  at  Rolla,  Missouri,  to  be  re-delivered  on  order  of  the 

treasurer  or  board. 

87-33 

Aug  3 

COSTS. 

Informant  in  insanity  matter  may  be  required  to  give  bond  for  costs 
under  Section  1237  if  non-resident  before  suit  is  commenced,  and  if  a 
resident  and  unsettled  in  his  affairs,  may  be  required  to  give  security 
under  Section  1238  after  suit  is  commenced. 

87-33 

Sept  22 

CITY  COUNCIL- 

COUNCILMEN. 

Qualifications  and  Residence  of  Councilmen  in  Cities  of  the  3rd  Class. 

87-33 

Oct  7 

Mr.  Lon  Stanton 

WITHDRAWN 

87-33 

Nov  29 

TAXATION -CITIES, 

TOWNS  AND 

VILLAGES. 

CITY  TAXES. 

Cities  of  the  third  class  collected  under  Senate  Bill  94. 

88-33 

Jan  12 

COUNTY  COLLECTOR. 

County  Collector  must  collect  penalties  on  delinquent  taxes,  and 

County  Court  has  no  authority  to  remit  the  penalties  on  taxes  and 
school  districts  have  no  power  to  remit  penalties  on  delinquent  taxes. 

88-33 

Feb  16 

SCHOOLS. 

Authority  of  School  Boards  in  consolidated  high  schools  and  schools 
having  six  directors  to  decide  the  location  and  erecting  of  new 
buildings. 

88-33 

Mar  21 

BANKS  AND 

BANKING. 

GRAND  JURY. 

TELEPHONE. 

Opinion  Letter  to  Hon.  William  E.  Stewart 

88-33 

May  6 

SCHOOLS. 

ORGANIZATION  OF 

BOARD. 

Law  requiring  board  to  be  organized  within  four  days  not  compulsory 
but  merely  directory.  Three  members  of  school  board,  in  case  of 
division  of  whole  board,  can  call  in  County  Superintendent  who  shall  be 
considered  a member  of  board  for  that  purpose. 

88-33 

May  26 

NEPOTISM. 

Road  overseer  may  not  appoint  sons  to  employment  - County  Court 

may  remove  or  removable  by  quo  warranto. 

88-33 

July  18 

ELEEMOSYNARY 

INSTITUTIONS. 

Counties  liable  for  clothing  of  charity  patients  in  Missouri  State  School. 

88-33 

July  28 

ELECTIONS. 

Registration  and  special  election  under  the  Week's  Bill. 

88-33 

Aug  3 

LIQUOR. 

House  Bill  Number  23  does  not  provide  a punishment  for  sale  of  beer 
outside  of  the  premises  described  in  the  permit.  A person  having  a 
permit  under  Subdivision  C of  Section  13139e  may  also  have  a permit 
under  Subdivision  D of  Section  13139e,  otherwise  one  person  is  not 
entitled  to  two  permits.  License  cannot  be  transferred  from  town  to 

town. 

88-33 

Aug  22 

STATE  HIGHWAY 

COMMISSION. 

Salaries  of  Chief  Counsel  and  legal  Assistants. 

88-33 

Sept  1 

ELECTIONS  AND 

REGISTRATION. 

Cities  of  between  10,000  and  30,000  population  are  required  to  have 
registrations,  under  the  provisions  of  Laws  of  1933,  pages  239-249. 

88-33 

Sept  1 

SHERIFF. 

Duties  and  fees: 

(1)  Duty  in  regard  to  meeting  of  County  Board  of  Equalization; 

(2)  Duty  in  regard  to  summoning  appraisers; 

(3)  Fees  for  bringing  prisoners  from  other  counties. 

(4)  Fees  in  extradition  proceedings;  Fees  in  transferring  prisoners  from 
County  jail  to  penitentiary. 

88-33 

Sept  12 

STATE  HIGHWAY 

DEPARTMENT. 

Supplemental  opinion  of  salaries  of  Legal  Department. 

88-33 

Oct  14 

PUBLIC  SCHOOLS. 

Any  pupil  between  ages  of  6 and  20  has  right  to  do  eighth  grade  work 
over  after  having  received  diploma  and  has  right  to  use  of  free  text 
books. 

88-33 

Oct  23 

SCHOOLS. 

A contract  with  a bus  company  for  free  transportation  of  students  is 
illegal  because  it  does  not  conform  to  Section  9197,  R.  S.  Mo.  1929. 

88-33 

Nov  10 

HIGHWAYS. 

Authorization  of  state  officials  to  take  necessary  steps  to  secure  federal 

aid. 

89-33 

Apr  7 

SCHOOL  DISTRICTS. 

Limit  of  levy  for  maintenance.  Constitution,  Sec.  11,  Article  X. 

89-33 

Apr  13 

Hon.  Edward  D. 

Summers 

WITHDRAWN 

89-33 

Aug  25 

TAXATION. 

Federal  check  tax  does  not  apply  to  County  warrants. 

89-33 

Sept  1 

ANTI-TRUST  LAWS. 

Proposed  agreement  between  Westinghouse  Electric  Manufacturing 
Company  of  Pittsburgh,  Pennsylvania,  and  Superior  Electric  Products 
Corporation  of  Saint  Louis,  Missouri,  to  the  anti-trust  laws  of  Missouri. 

89-33 

Oct  18 

PAYMENTS  OF  PAST 

INDEBTEDNESS  OF  A 

COUNTY. 

County  Courts  cannot  pay  criminal  cost  incurred  in  past  years  from 

current  revenue. 

90-33 

Apr  26 

NEPOTISM. 

Applies  to  officials  and  employees  of  cities  of  all  classes  in  the  State  of 

Missouri. 

90-33 

Apr  27 

BUILDING  AND  LOAN. 

A - Power  of  Directors  to  amend  by-laws. 

B - Power  of  Directors  to  amend  by-laws  when  present  by-laws 
specifically  give  Board  such  power. 

90-33 

Sept  13 

NEPOTISM. 

Section  13  of  Article  14  of  the  Constitution  not  violated  because 

teacher  marries  daughter  of  director,  or  because  daughter  of  director 
is  elected  by  other  directors  when  the  related  director  was  not  present, 
had  no  knowledge  and  does  not  participate  in  her  election. 

90-33 

Nov  3 

LEGISLATURE. 

Power  to  designate  Supervisor  of  Food  & Drugs  administrative  head  of 
Liquor  Control  Acts. 

91-33 

Mar  13 

SCHOOL  FUND 

MORTGAGE. 

State  is  not  affected  by  the  laches  of  its  agents  in  the  management  and 
care  of  school  funds. 

91-33 

Mar  28 

INSURANCE 

COMPANY. 

Right  of  insurance  company  to  loan  money  on  bank  stock  as  collateral. 

91-33 

May  11 

INSURANCE 

DEPARTMENT. 

CORPORATIONS. 

Insurance  companies  may  increase  capital  stock  and  issue  preferred  or 
common  stock  therefor  and  fix  the  priorities,  preferences  and  voting 
power  of  such  stock. 

91-33 

May  12 

INSURANCE 

DEPARTMENT. 

What  constitutes  an  insurance  contract  and  the  doing  of  insurance 
business  in  this  state?  Penalty  for  transacting  insurance  business  in  this 
state  without  authority. 

91-33 

May  19 

INSURANCE 

DEPARTMENT. 

CORPORATIONS. 

Any  insurance  company  incorporated  under  Section  5793  R.S.  1929, 
may  increase  its  capital  and  issue  common  or  preferred  stock  therefor 
and  fix  the  priorities,  preferences  and  voting  power  of  the  preferred 

stock. 

91-33 

June  1 

TAXATION  OF 

INSURANCE 

COMPANIES. 

Insurance  Company,  though  purporting  to  be  organized  as  an 
assessment  company  in  foreign  states,  is  taxable  under  section  5979, 
where  it  does  business  in  this  State. 

91-33 

June  8 

INSURANCE 

DEPARTMENT. 

What  constitutes  an  insurance  contract  and  the  doing  of  insurance 
business  in  this  state?  Penalty  for  transacting  insurance  business  in  this 
state  without  authority. 

91-33 

June  8 

INSURANCE 

DEPARTMENT. 

Insurance  Company  has  right  to  reduce  capital  stock  under  Section 

5915,  by  surrendering  stock  and  distributing  surplus  assets. 

91-33 

June 

INSURANCE 

Insurance  Company  organized  under  article  4,  chapter  37,  R.  S.  Mo. 

15 

CORPORATIONS. 

1929,  may  incorporate  for  perpetual  term. 

91-33 

June 

17 

TAXATION  AND 

REVENUE. 

County  Courts  may  compromise  "back  taxes"  under  the  requirements 

of  Section  9950  R.  S.  Mo.  1929. 

91-33 

June 

20 

INTERMEDIATE 

REFORMATORY. 

Commitments  at  intermediate  reformatory  to  commence  when? 

92-33 

Jan  31 

STATE  TREASURER. 

Right  to  collect  interest  on  state  deposits  after  losing  of  state 
depository. 

92-33 

Feb  7 

ASSESSORS. 

Fees  for  assessment  lists,  authority  to  make  in  absence  of  return. 

92-33 

Feb  7 

COUNTY  CLERKS, 

DEPUTY  HIRE. 

Sec.  11811  counties  over  seven  thousand  and  less  than  forty  thousand. 

92-33 

Feb  7 

CONSTABLE. 

Holding  office  until  successor  is  elected  and  qualified. 

92-33 

Apr  21 

GENERAL  ASSEMBLY. 

Sec.  46,  Art.  IV,  Mo.  Constitution  of  1875  forbids  payment  by  General 
Assembly  of  counsel  fee  of  contestor  or  contestee  in  contest  for  seat  in 
lower  House  of  Mo.  General  Assembly. 

92-33 

May  4 

INSURANCE 

COMPANY. 

Insurance  Company  agreeing  to  accept  assignment  of  unearned 
premium  due  from  solvent  company  constitutes  discrimination  and 
rebating. 

94-33 

Sept  16 

FEDERAL  AID. 

Authority  to  issue  bonds  for  municipal  improvements. 

94-33 

Oct  5 

NEPOTISM. 

The  fact  that  teacher  not  related  to  director  at  time  of  appointment 
afterwards  becomes  related  within  the  fourth  degree  will  not  work  a 

forfeiture  of  office. 

95-33 

July  22 

ELECTIONS. 

City  of  St.  Louis  "Qualified  electors"  under  Weeks  Bill  defined.  Who 
eligible  to  vote? 

95-33 

Aug  3 

ELECTIONS. 

Weeks  Bill. 

96-33 

Jan  25 

Hon.  Gordon  Weir 

WITHDRAWN 

96-33 

Mar  16 

MERCHANTS  TAX. 

Remitting  Merchants  Tax  by  collector  - Duty  of. 

96-33 

May  18 

SCHOOLS. 

City,  Town  and  consolidated  school  districts  must  advertise  and  secure 
depositaries  for  their  funds  under  Section  9362  and  take  bond  to 
secure  same  as  provided  for  under  Section  12187. 

96-33 

June 

12 

STATE  LIEN. 

State  lien  for  taxes  attached  to  Insurance  only  when  liability  on  the 
company:  Tax  lien  taxes  to  Insurance  money  payable  as  damages  to  the 
particular  tract  against  which  taxes  are  assessed. 

96-33 

Nov  4 

PROSECUTING 

ATTORNEY. 

Cannot  recover  a refund  of  salary  overpaid  to  him  since  January  1, 

1931. 

97-33 

Oct  17 

CLERKS  OF  COURTS 

(1)  Power  of  Circuit  Clerk  to  appoint  deputy; 

OF  RECORD. 

(2)  Sec.  11812,  Laws  of  1933,  p.  371  governs  appointment  of  deputy 
since  July  24,  1933. 

97-33 

Nov  21 

PROSECUTING 

ATTORNEYS. 

BONDS  OR 

RECOGNIZANCES 

FORFEITURE. 

Special  prosecuting  attorneys  may  be  appointed  by  court. 

98-33 

Mar  9 

MOTOR  VEHICLES. 

Who  required  to  register  as  registered  operators? 

98-33 

July  7 

CONFEDERATE 

HOME. 

ELEEMOSYNARY 

INSTITUTIONS. 

Receipts  of  sale  of  products  from  farm  operated  by  home  not  to  be 

transmitted  to  state  treasurer. 

98-33 

Oct  5 

Miss  Agnes  Mae 

Wilson 

WITHDRAWN 

98-33 

Oct  12 

NEPOTISM. 

Where  Board  votes  unanimously  in  favor  of  teacher,  director  who  is 
first  cousin  of  teacher  violates  Section  13  of  Article  XIV  of  the 

Constitution  of  Missouri. 

98-33 

Nov  25 

ROADS  & BRIDGES. 

Special  tax  on  distributable  property  of  utility  companies  apportioned 
to  districts  wherein  property  located. 

98-33 

Nov  28 

ROADS  AND  BRIDGES. 

Refund  for  bridges  of  Missouri  River  to  be  made  under  Section  8129, 

R.  S.  Mo.  1929.  Refund  received,  if  in  cash,  should  be  paid  to  county, 
city  or  road  district  which  advanced  funds  in  the  first  instance. 

98-33 

Dec  16 

TAXATION. 

Grain  stored  in  elevator  subject  to  taxation. 

98-33 

Dec  30 

SCHOOL  FUND. 

COUNTY  OFFICERS. 

Money  in  county  school  fund  or  township  fund  withdrawn  from 
treasury  by  warrant  or  order  by  board  of  directors  or  treasurer. 

99-33 

Sept  15 

POLICE  OFFICER. 

Special  motorcycle  police  in  Carterville. 

99-33 

Dec  8 

TAXATION -SALES 

TAX. 

CONSTITUTION. 

House  Bill  No.  5 pending  before  the  57th  General  Assembly  is 
unconstitutional. 

99-33 

Dec  21 

SALARY  OF  DEPUTY 

CIRCUIT  CLERKS. 

County  Court  has  right  to  fix  salary  of  deputy  circuit  clerks  immediately 
on  the  becoming  effective  of  section  11812,  Laws  1933,  page  371, 
without  regard  to  present  deputy  clerks  assumed  fixed  term  of  office. 

JSGH^AT  FUND  - Duty  of  St<te  Auditor  to  make  payment  to 

representative  of  an  estate.  Sections  633  and 
624  R.  S.  Vo.  1929. 


February  1933* 


[^Tled 

j 

a n,  i rin  J,  Art -.ran 

ro  «cutint  Attorney 
C 1 dwell  County 
V Inget  n . ri  sour! 


•••ear  r.  Adi  mag 

Y u r letter  o s'  ,T*nu--  ry  5,  1933 , a n ■■  re®  eri  to 

the  Attorn  ey-uoner  1,  attention  of  ».  . Huford,  Aealetnnt 

Attorn ey-K»en era i , together  '"1th  a certified  copy  of  a 
-ecree  of  the  ircult  Court  of  c-  Id  well  Count.  , entered 
.n  the  <-8th  d*y  of  Jj;  littery,  1933,  tn  r ndered  at  the 
' ovembe*  Term,  19  ok,  "In  the  infer  of  the  rechet  of  hart  lit 
K nan,  D*  ■;«*-.  s?ed , h s beer  referred  to  the  un  er;  igned  for 
tt ention. 

Tit*  eertlf  led  copy  of  th*  decree  on  tain  a the 
i el  lew  In*  recitals  g 


"Now  on  tali  day  coi&e  !s t*  h Kenney,  Admin- 
istratrix of  the  estate  of  Martin  K ns  cb- 
cp-  (**<?,  • nd  prer ante  her  petition  duly  veri- 
fied by  her  affidavit,  retting  forth  and 
i.  Urging  thot  on  the  16th  <b  y of  June  1914, 
the  same  being  the  fourth  day  of  the  June  Term 
19 14  of  till  court , ther*  or  eyed  to  be 
:>ai'  to  the  t-  te  Treasurer  of  Missouri,  to 
the  credit  of  the  ' p cheat  Fund,  the  das  ef 
cren  Ku»d r e4  Th ree  < nd  9/100  d 1 la  r (••703.09), 
being  the  amount  hue  Martin  Ki  nan  m hi  !;•- 
trlbutlve  .:h-;re  of  re  1 to  ' Id  in  rtitlen 

by  . . ‘eltt  , he  riff  I veil  County 

1 ef  ri , In  the  cau  wherein  Ifodgs  g,  K rt 
'ourl  . nan,  Orln  H*  fnen,  infant  a,  by 
their  Ou«r  lan  and  Gv*r-..tor,  ’-ere  ■ U'trtlf^ 
agdnct  ar  h Xenne  , Joanne  \ nlel  fansrn, 

v.d^arJ  Kafien,  Kllen  Lawler,  K non, 

Kb  rtin  K n-  n n , $ ftc&e  ht  1 tr e w e re  lef  t«, 
aid  order  bem*  of  r cord  in  ftO'-’fc  £ at  Ms  a 
1 66 , of  tiie  re® o iv ' s of  thl  court. 


*&>*!.  Ur  in  J.  A JCiujflt; 


And  it  appear!  to  the  court  that  a copy 
of  f,  id  petition  wti s duly  Eenrwi  u-  on  0.  J. 

Adams , i'msseuting  Attorney  of  O lddell 
County  Missouri,  and  that  tbo  su id  0*  J. 

/-dams,  Prosecuting  Attorney  did,  on  the 
sirth  day  of  July,  1931,  teaks  a»d  file  an 
»tn»r  'herein,  in  aooordrnoe  with  the  ore- 
visione  of  Motion  «37,  :-o  vised  dtatutee, 

1339,  : .no  that  in  etid  answer  the  said 
Prosecuting  Attorney  offcaltted  the  facts  set 
forth  lrs  si  • petition  to  be  true;  and  the 
court-  having  seen  end  he:  r<5  the  evidence  finds 
that  the  allegations  of  the  etition  are  true, 
RWi  that  fturafi  f'=rmey  is  the  duly  ^pointed, 
Qualified  ^ no  i cting  arfminiRt*at*ix  of  the 
estate  of  Wartia  Tt  nan  deccasr*!,  e<«d  in  entitled 
to  the  said  Bum  of  doyen  H ndred  Three  and 
9 / 100  do  11a  r (1703.08),  it  i f?  t tv*  ref  ore  o rder— 
*4,  adjudged  «nd  Aimed  that  the  ^trt*  Auditor 
of  Missouri  be,  and  he  hereby  to  directed  to 
1 i aue  hie  warrant  on  the  Sttate  Treasurer  of 
Missouri,  for  Vue  payment  of  eoid  money,  to  the 
' *id  '‘art,  tx  SennSy,  Adasinirtn  trir  of  the  ast^-ts 
f the  said  I's  rt in  fa imn , o * o e*-  sed . * 


You  ae-k  for  an  o . inion  fro*  this  deor  rtnent  «»  to 
whether  the  decree  wests  the  requirement  of  Sections  6£3  i nd 
-■4,  rf.  . . ISC 9.  In  the  'vent  t?i  t such  decree  «'*nd  or  or 

of  i ha  court  doe5  meet,  the  requirement  of  these  se  tions  ami 
is  properly  certified  to  the  3tste  Auditor,  then,  you  re . aet t 
n opinion  as  to  whether  such  ordor  is  a sufficient  voucher  to 
til*  it  te  Auditor,  ntitlin^  nd  <-iut  ho  rising  him  to  Issue  a 
warrant  on  the  State  Treasurer  in  fstvor  of  55&mfc  Kenney,  hi 
dwinintnitrix  of  the  estate  of  Martin  Kenan,  deceased,  for 
the  eyobset  fund  in  the  stats  treasury  and  a«  described  in 
tho  decree. 

Section  -i.  Ido,  19i'8,  owr video, 

rt1  it  iln  twenty -one  yec-r  any  ® :ney  hi>* 

beer*  ^.id  into  the  »tnt*  txmMuy  by  an 
executor  or  administrator,  &:  ignee,  sheriff 
or  receiver,  any  person  who  appear?  and 
claims  t he  eaae  na;.  file  hie  ’etition  in 


n.  3rm  J.  Ada--  • r.  $3 


tae  c<»urt  It.  whi  "it  t he  fined  ett  l<a*H«at  of 
the  executor  or  aefeninistr;  tor,  a ? ignee, 
he  riff  or  reeeiv  r wo  ha,  rtutlng  the 
nature  of  «t  a ol&l&  ana  prayin*  th?.t  such 
taoney  be  pci  a to  his,  a copy  of  which 
otl tion  i'h.  II  Op  r c rv-.^d  u on  the  :■  ro a e» 
outin(J  attorney,  who  shall  file  «a  a*sv  r 
to  too  e me.  * 

Section  6^4,  a.  s.  y©.  1939,  .rovidec, 

"The  court  ©Kail  «nnln«  the  - f 1<  claim,  end 
the  ullegf  tione  and  proof.*?,  ©ut-  If  it  find  that 
such  person  i-.  entitled  to  any  money  *©  p-  id 
into  the  fit  te  tree  ury  it,  shall  order  the  rtate 
auditor  to  i sue  hi  warrant  on  the  state 
trs;  nur«r  for  the  emount  0*  said  claim, 
but  without  interest  or  ooste;  a copy  of  which 
order,  under  e-1  of  the  curt,  shell  be  a 
huff lot cat  voucher  for  is ruing  »uch  warrant.* 


It  Vi XI  be  noted  that  Action  6*3,  k,  ?<  . 1939, 
rovide^  thrt.  "jjfc  fhp  3L-£^-iI^_..?.Ibliag  the  • n»* 

Y fll*  nir  petition  r^^^tn^flFrtin  vw  Tit 

deow.eed,  being  in  the  process  of  administration,  it  r-j 
the  ut;  of  the  administratrix.  %>  collect  in  the  aerete  of 
t te,  dhe  . not  only  permit  ted  under  fceotlon  <SS3, 

R*  a,  «o.  1829,  to  file  the  petition  within  the  tine  rewired 
b>  lav- , but  this  fund  being  trn  as-  wt  of  the  cot  ate,  it 
•**  the  ut  of  the  administratrix  under  wet  Ion  VS?  and  94, 
h.  fj«  Mo,  1829,  t collect  In  the  fund  for  the  benefit  of  the 
estate. 


The  applicant  for  letter  of  administration  at  the 
time  of  apvlio&tton  le  required  under  'action  1 , M,  3,  v-  . 1939 
to  »>••*«  >-n  affidavit  statltg  the  m?»«m  of  the  heirs  of  d->- eased  * 
fi  t'  r at,  kcovnfi  to  such  a;  li  ©ant* 

.eottore.-d  . n,-.i  ,.39,  : . bo,  1929,  rovide  for  the 
>u-dbete  court  t or  cr  distribution  of  the  money  or  p®ts  n&\ 
ropvrty  of  the  ut*  te  according  to  the  rights  of  tho  e en- 
titled to  distribution  of  the  wet-  te* 


nan.  Or  in  J.  Adsies  c4 


It  i the  opinion  of  thin  department  that  when  the 
at-  tt?  ELUPitor  sVia.ll  te  te  la#ue4  his  w srrent  to  tins  r>«r?oi* 
f o und  b the  ntrmit  o ■ urt  tc  be  entltl  d to  Bti  d m e ch m . t 
fund.  « will  h&ve  roperly  :?ls«fcra  j^ed  Me  duty  under  the 
of  this  case,  and  under  the  shore  quoted  emstiopp  of 
t tute.  v*;r**©ntlng  the  mrftate  of  Partin  Famn , e~ 
ceneed,  «r  Adwlni,rtr*trir , it  b eo»e®  the  .4uty  of  m It?  aigal n- 
i*t r ttix  under  the  or  er  of  the  probate  court  to  »*Ve  dl?trl 
button  of  the  funds.  a failure  upon  hor  part  t > lech  rpt^ 
h'*r  Utjr  in  thi • r epoct  would  rm  er  she  rand  her  h'pH 
for  such  f si lure  to  th^  bet re. 


Yours  t erjr  truly. 


ca.hu  c.  m*aTo* 

As  si  t of  vtt  j m«i  - ; Bfi  er;  l . 


a,  i-jSOVKS: 


xrr^mrm 

Attorney— n«n«r«.l 


CIRCUIT  (JlKHK » ■ SALARY  - Section  11736  R,  s.  U o.  1920, 

1 


. 0:  . : . A ■ 1 on 

r roeecuting  Attorney 
j*nt  County 
al  er:  , i ourl 

« r r.  1 >on : 

iour  r* : cent  re  one ct  to  the  Attorney-ucmer  1 for  am 
o trio  ■ relative  t -alariea  of  circuit  clerks  lias  boon  ho?  - 
od  the  unde relumed  for  attention.  I 6 ar 

eqmfit  you  ct.  t the  following: 

.»  . t iolch,  our  circuit  clerk,  just  row 

^recent  ar  letter  of  the  10th.  inti«  to  me 
an  re  ^jested  me  to  v-yite  you  for  the  o;  ini  or.  he 
desired  relative  to  calories  of  Circuit  01  cries. 

1 i :n-  or  tM  o, >inl  ■ . 

no  , ■-■■  course,  ee*  11788,  ■.  . 1929 

htu'  ‘Wl  flucly  ruled  cm  at  the  reel  lor.  £©vemine 
sal  ireuit  Gierke,  It  r ;;  % ir- 

cuit  olerk1;  salaries  are  determined  In  multi  ly- 
in  the  tot  1 nura&ur  of  votes  c t at  the  lc  ct 

preceding  pr  i icmtial  elect io.  by  five*  The  tot-  I 

vote  c-  St  in  thin  ommty  1 et  c-v.  8th.  sac  . 017 
Tftinh  vher-  rulti  lied  by  five  .Ives  this  ccrmty 
un  er  c;.l  see*  11780  a popul&tioi  , ''0  , 

also  irn'er  .-aid  see.  11736  wmld  make  the 
ircuit  lie  rice  nalarv  . 

•'  r.  eicfe  informs  me  that  the  count-  tart  fuc  ef- 
ts fey  hii  :it  the  r to  Of  . yes  r b**t  c--  tt» 

timif  t : hi  at  the  rate  of  -19  0.  C. 

*1  r.  clch  also  I foiTiC  ' mo  tlv  t he  h‘  C.  rea-  !■'  the 
•a  cro  -;evor  times  vher  .ire  It  Clerks  all  ovtr 

th - sti  to  i re  ; stt i •:  a veivta* .;©  of  this  i*mjs f 


ifon. 


Mts-Qh  13,  1933 


•-’Ootlor*  ii/te®,  ■*  $*  ‘.o#  19£9,  is  tlic  ; revision 

- result  eltsrfc*.  (ial s,:r  i to  be  assert  tin  ad. 

It  ro  vibes?  that  lift  shoul  be  . , id  or<  the  b sie  of  five  tisse* 
■•?Je  vo*e  of  the  lust  presidential  election.  <?«  construe  the 
. i .is&t  vote  • t too  1 ot  ^residential  ©lectio?' * , to  stefn  the 
ilgbeet  vote  m&t  tor  my  of  floe  st  %h..%  election. 

e aro  of  t e further  opinio  that,  if  froti  a cal- 
©ulation  if  tii*'  vote  ae  above  indicated  cast  at  the  November 
elect i O;  1333,  it  ghoul  result  in  an  increase  of  the  op- 
vlation  an.  thereby  ar*  inore;  ;~e  in  the  eal;  ry,  the  circuit 
clcr  i.  entitled  to  such  lucre  cec  salary  and  should  be  ••aid 
or  the  n«?  basis. 

Ti  e county  court,  no  doubt,  h sis  in  aind  the  consti- 
tutional inhibition  &g:  ivxt  the  inc rears  in  salary  uriny  the 
ire  of  office.  In  this  eo  : .set Ion,  w©  call  your  attention 
to  the  o'  © t te  e*  rel  Harvey  t.  Linville,  300  s«  . 1086, 
who  rein  the  court  hoi  , 

"In  -•  ro; . . © of  off  1 cer  * o sal; * r:. , wh i oh  ate  ti*te  i n 
force  at  tiue  of  his  election  emit  , after 
©Ictio;  e v;in  an  lucre  c e i n opul ktion,  < lose 
n-t  vi  let-  Const  i tut  ion  ac  Increasing  eclary 
officer*-  ter-  of  office  since '.sal:  r;/ i - 
fixed  b;  1st  which  pe.trsitc  ascertain-  ©r-t  of  amount 
of  salary  at  sub&eK^usnt  period©.  * 

e ho  o the  above  an  forgoing  srtlaf  etorily  answers 
youi?  inquiry.  In  th,  ©vent,  however,  you  d*  sire  additional 
in:  oration  upon  the  subject,  v#©  chali  Ik  pleaded  to  go  into 
e sas  er  further. 


s v--:ry  truly. 


CARL  . Ai  S.V8T0K 

i rt;-  nt  it  tom  ay  ■■ ' an  r 1 . 

* rLft  T m 

Attorney—  -sortl. 


:ca.‘  a 


Attention!  Chief  Clark  (2Jc__ 


In  your  latter  to  thivs  office  dated  April  19, 

1933,  yon  request  an  opinion  *m  to  whether  Directors  of 
the  Association  nay  provide  hi  their  by-laws  to  Mend, 
change,  or  repeal  at  any  regular  seating  of  the  Board  of 
Direct  ore  by  a two*  thirds  vote  of  the  amdbere  the  by- 
laws of  their  Association* 

Boo*  3690*  Laws  ho*  1931,  under  the  heading  of 
* Building  and  loan  Associations*  provides i 

*Ths  shareholders  of  such  corporation  tmy 
sake  and  nd&pt  all  ncnefm&ry  sy-lavs  for 
the  govsnusent  of  the  affairs  and  business 
Of  the  corporation,  provided  that  the  acme 
shall  not  be  Inconsistent  with  the  Consti- 
tution or  Ians  of  tie  stats*  A copy  of 
such  by-laws  shall  be  filed  with  the  super- 
visor of  bonding  sod  loan  associations, 
and  such  by-laws,  and  any  aaendnsnta  there- 
to or  changes  therein,  shall  not  bo  in  force 
and  effect,  and  no  action  shall  be  taken 
thereunder  until  th«*  setae  are  approved  by 
the  supervisor  of  building  and  loan  asso- 
ciations as  being  practically  and  financially 
sound  and  In  the  beet  interest  of  the  share- 
holders. *•*•* 

3so*  4653,  R«3.  Me*  1939,  under  the  heading  "Cor- 


Bofwu  of  Building  Low 

Supervision*  - 3 - April  27,  1953. 


of  directors  or  trustees,  of  changing 
tbe  corporate  i**«s,  nay  1m  nod#  by  the 
di restore  of  tbe  corporation  for  tbe 
tine  being.* 

it  sill  be  noticed  therefore  that  neither  under 
tbe  general  incorporation  lavs  or  under  the  sections  of 
the  statute*  dealing  specifically  with  building  and  loan 
associations  ere  tbe  directors  of  a corporation,  given  tbe 
power  generelly  to  ante,  n court  or  repeal  by-laws. 

The  directors  under  section  4£6S  supra  can  only 
nuke  by-laws  concerning  tbe  natter  stated;  tfrlnkerboff  Co. 
ve.  Lubber  Co.  118,  bo.,  447;  34  9*«.  139;  and  even  these 
one  opt  low  a ere  not  Included  in  section  5800  supra  referring 
to  building  and  loan  associations. 

Indeed  m will  be  noticed  by  reference  to  Section 
6890,  Lews  He,  1931,  these  duties  ere  specifically  in- 
trusted to  the  shareholders  of  such  corporations. 

In  tbs  owes  of  Kllx  at.  al.  we.  Polish  etc.  parish, 
137 t ho.  App.,  347;  118  3.1.  1171,  the  Court  held! 

"By-laws  of  tbe  Corporation  vast  be  adopted 
by  the  member*  of  tbe  corporate  body  end  cwn- 
not  be  Changed  by  the  directors  unless  the 
charter  or  fundamental  las  so  provides.* 

In  indliob  on  * Building  Associations-,  See.  371 
the  author  says: 

” ordinarily  this  power  (to  make  by-laws)  resides 
in  the  corporate  nesting  of  the  f’.tookholdere 
to  be  exercised  by  then  in  the  ease  owner  In 
which  the  Charter  directs  than  to  exercise  other 
powers  or  to  transact  other  business. 

* It  le  only  by  express  charter  provision  tbat 
this  power  can  be  delegated  to  particular  of* 
f fleers  or  body  of  nerabere,  e.g.  the  Board  of 
Directors.* 

In  the  case  of  Oarlick  et.  al.  ve.  Mutual  Building 

feStAS*fSfatioik*  lS9>  111  * km  *•*»**•  409 * !•••  <13, 

*fh«Jh  associations  can  under  the  statute  only 
adopt  by-leva  at  a nesting  of  the  stockholders. B 


Bureau  0 1 Building  &ad  Lo&& 

tapervieloa.  -3- 


April  37,  1933 


£xantoatlon  of  the  statutes  baa  not  brought  to 
light  any  provision  whereby  direetor*  have  the  authority 
to  note  »y-lave  or  to  aaand  then  after  they  are  nude  and 
adopted.  The  general  rule  of  la*  applicable  la  euoh  eases 
ie  that  the  power  to  alter,  p-rerni,  and  repeal  the  by-laws 
is  vested  i&  the  sea*  body  la  which  ie  vested  the  poser 
to  coast  then  ie  the  first  instead#,  that  ie  the  shareholders 
and  in  such  body  only.  It  Corpus  Juris  358* 

It  any  be  contended,  however,  that  even  though 
the  statute  vests  the  poser  to  aate  by-lavs  la  the  share- 
holders, nevertheless  If  the  shareholders  see  fit  to  dele- 
gate that  power  to  the  Board  of  Directors  end  do  so,  that 
the  Board  of  Dir  so  tore  nay  pronerly  exercise  such  power* 

Sn  answer  to  this  content iv a,  we  quote  frocs  14  Corpus  Juris 
354. 

4 the  power  to  nofce  by-laws  o&tsiet  be 
delegated  to  a Subordinate  Board  or 
officers  by  the  body  la  whloh  it  ie 
expressly  and  exclusively  vested  by 
the  charter  or  governing  statute;  and 
it  has  been  held  that  a by-toe  whloh 
surrender*  to  th*  directors  the  exolueiwe 
power  to  alter  or  anend  the  by-laws  la 
unreasonable,  Illegal,  and  ultra  vires .* 

To  the  sane  effect*  see  Alters  ve*  Jurneynen, 
eto* , * Association*  19,  Pa.  taper • 373* 

the  ubove  point  has  been  pas  usd  on  by  this  off  too 
in  reference  to  the  ratifloatlon  of  bp-laws  in  conaeotian  with 
other  savings  and  loan  associations,  in  both  instances  in  which 
the  by-laws  providing  the  Board  of  Director*  nay  enend  or  reeal 
by-laws  haveeeen  held  toeoaelstant  with  the  laws  of  Missouri 
bee hows  euoh  power  Is  vested  to  the  Shareholders  only- 

fro*  the  foregoing  it  le  the  opinion  of  this  office 
that  the  Board  of  Diree tore  dose  not  have  toe  power  to  aaanrt 
toe  association*  s by-laws  oven  though  the  present  by-laws 
specifically  give  toe  Board  euoh  powers  this  power  being  vested 
to  toe  shareholders  of  the  wsaoelatlon. 

Very  truly  yours. 


JQKfei  W.  HorrMAJI,JR. 

as  el  stunt  Attorney-General 


JBRlAJ 


O J 'l 


Building  and  Lo  n Associations:  No  Power  to  &lvc  notes 
to  retire  stock. 


April  3V, 19J3 


Bureau  of  Building  an.  ho  an  Jupervlslon 
ite.te  Capitol 
Jefferson  City,  Missouri 


Attention: 


Chief  Clerk 


. 


A 


Bear  tilri 

In  your  letter  of  April  Id,  1933,  you  request 
soi  opinion  fro  - t:  is  off  loo  ai  to  tuo  legality  of  eft*  IXd— 
Ing  end  Loan  Associations  ^ivi  s-;  notes  to  retire  ither 
full  paid  or  matured  stoc  under  lection  5604  i.  J. 
o.  1929*  This  section,  ao  .'  ver,  has  been  amended  in 
L*  ‘"9  of  tfla  ourl  1931. 

C aea  are  few  upon  t- la  oolut.  Conflicting 
o tala  a will  bo  found  In  cases  arising  In  Jurisdictions 
other  than  Missouri.  ?e  must  of  necessity  however, 
confine  our  selves  to  the  law  as  we  find  It  laid  <lown  In 
the  oases  arising  In  Missouri.  So  good  purpose  oould 
be  gained  by  an  emuativa  review  of  authorities  from 
other  jurisdictions,  for  no  regard  the  point  as  settled 
In  this  Jtate. 

In  the  oase  of  Appeal  of  do  well , 93  ?fo.  A.  ?96, 
Judge  jroaddus  held! 

**  * * In  tills  Instance,  the  da  fen  out 
corporation.  Instead  of  complying  with 
the  directions  of  the  statute  -quoted, 
when  the  stook  In  Question  w a or*: rented, 
by  rati r in  and  cancel  Iuk  It,  and  satis- 
fying tne  holders  from  toe  cas/.  monthly 
r oclota  In  It*  treasury,  resorted  to 
the  exptileut  of  giving  tae  notes  of  the 
aatuol  itlon.  If  the  cash  receipts  of 
toe  ai  nth  on  nanu  n d not  been  sufficient 
for  ta  t purpose,  teen  the  etlr«aent  of 
the  a took  a ula  not  have  been  le»r  11  y 
ccoia  llaned.  This  Is  too  plain  for 
coutrover  y.  CUCh  . course  of  irottdurt 
wholly  tr*uorw  tue  explicit  mandatory 
prowl  tons  of  the  statute.  It  was  a 


April  30,1933 


flagrant  violation  of  the  association's 
charter.***  it  is  true  that  If  the  by- 
lawa  of  the  defendant  authorized  the 
borrowing  of  3ttn«y,  the  statute  permitted 
it  to  so  do  for  temporary  purpose  a.  hut 
only  for  temporary  purposes.*  * * But 
money  borrowed  fox  such  purposes  amid 
»ot*  under  the  statute,  be  applied  to 
withdrawals.  in  such  oases  the  funds 
must  ease  out  of  the  riant,  ly  cash  re- 
ceipts of  the  cor  poration,  acquired 
turougfc  toe  ordinary  onannels  of  Its 
business.**  * m* 


Tnls  ease  ha®  never  been  overruled  In  tttaoourl  and  it  Is 
therefore  the  opinion  of  this  office  that  a Building  and  Loan 
Assoolatlon  Is  without  the  po*?er  to  give  notes  in  order  to  retire 
lull  paid  or  matured  stock  under  Joetton  £>si04  R.  ,{,  ;0-  1939. 


Very  truly  yours. 


JU  HI*  . mm  t|*.  J 

A s al s t&nt  it t orney  Gene ral. 


A^KiUVJSbl 


ittorney  General.. 


INFOrOUTlG.;: 


Section  o439t 
Approved. 


subdivision  1, 


Section  4119— 


ion,  uria  J. 


AdU  138 


?x o ' ocut  inp;  At  to  ruey 
Caldwell  County 
K irv . a ton.  Ml  esourl 


May  37,  1933 


Itenr  sirs 

lie  wish  to  ^knowledge  your  letter  of  April  30t  1933, 

wMon  la  as  folx  n 8 1 


*•  The  opinion  of  your  depnrtwent  la  r«- 
p«et  fully  requested,  as  to  wueti*  x the 
nolo  i«d  Information,  whies  is  a aufr~ 

;tltute  to  a gr  nd  jury  imilotraeut,  siufflo- 
lently  qfenrgee  *an  offense  under  wet  Ion 
438,  H.  G.  1939,  relating  to  restrictions 
on  loans  made  by  off  leers  of  a trust 
company,  Ti  e punishment  provided  la  set 
out  In  deotl^a  4119. 


Toe  only  eases  th  t 1 oaa  find  on  the 
abject  xo  as  follows: 

Stnte  vs.  ettle,  4C<  5.  w.  ( :^nd) 

883. 

State  v.  do  yd,  7 a.  1'.  (3nd)  344. 

jrcnm  v.  totta  City  Bank*  33  «*»  w. 
<3ndy  733.* 


T>  @ Ov>py  of  Information  filed  la  your  court  njuioudad  to 
your  letter,  la  baaed  on  statute  5438,  subdivision  £ thereof, 
tt«  3.  Mo.  1939*  the  punishment  provided  for  net  offense  being 
found  la  eotlom  41  i»  Ei.  i.  do.  1939. 

The  information  sterns  to  be  well  dr -«n  and  apparently 
it  meets  the  requirements  of  the  statute  as  to  -th  form  nd 
substance. 


lion . Or  la  J.  ujaroa, 


May  27,1933 


ueotlon  4H9  ■<.  d.  Wo.  1929,  flxee  t 2 run!1? tenant,  and  you 
will  nutlov  th  t tne  uunlalMent  timed  t In  t in  emotion  la  for 
the  Baking  or  conourrljig  In  the  n iking  of  lorns  by  officer^  or 
gtreetmre  to  individual a or  otharee 

The  Informations  In  the  c -»ea  of  dtete  v.  Lloyd,  7 s.  (3ad) 
344,  and  t to  v.  settle,  43  3.  *.  (3a4)  883,  may  (a  diet  litgul  shed 
from  the  one  drawn  by  you  in  that  the  lafor.  tlon  drawn  in  the 
hloya  Onaa  the  court  held  was  baaed  an  Mat  Ion  b33f»  wMl  vision  8. 
Toe  court  reached  the  conclusion  that  the  felony  itatute  <ild  not 
cover  offenses  against  subdivision  8.  Jeetl  on  b3Bf  relates  to  bunks 
and  eeti  ii  >438  to  trust  co.  .pumloa*  Both  aeetloaa  are  elmllar 
In  oU-jT  otex  ind  purpose. 

In  the  Jettle  oaae  the  court  in  bolding  the  Information  bad 

aaidt 

"fiie  accused  should  know  whether  he  la 
oft.  >rged  viti  making  a aaoeerlvu  loan 
either  direct -y  or  indirectly,  since  the 
statute  demouu  a both  Methods.  If  the 
excaeei  ve  lc  xi  9 1 ..  .de  by  Mans  of  a 
prone  is  so  ry  note,  def  -ndemt  should  be  par- 
ticular y advised  of  the  Marge  In  the 
information.  And  in  like  nunnor , if  ay 
ether  laetldd  of  lenilag  wee  used.  It  le 
a rant  ter  of  ootffiaou  knowledge  th  t bunk* 
lend  money  in  a v lety  of  *cya.  1 * • 


And  further: 


**  * * I t may  bo  . suned  that  the  vo  ecu- 

tlng  attorney  In  drasrlag  the  Information 
tried  to  atoer  a st  fn  oouxae  between  the  rook 
of  oyila  and  the  will cl  <«ol  of  3 .ary die.*  • 

The  court  also  »ede  tide  obi  emtloa  at  p ge  083 1 

* "The  Information  la  not  t tucked  upon 
the  round  th  t It  dO'»e  sot  negative  the 
exceptions  to  aulx.ivi  »loia  1.  tut  the  air 
cuueptloas  May  be  opi  to  mixed  thus:  *to.*  * *" 


?km.  Or  in  .T 


i«ia 


f-t»y  -f/,  1933* 


•**3* 


We  do  ot  believe  the  ocurt  »e  im  th  t the  Info  mat  ion 
ciuat  negative  the  except  lone  but  call  them  to  attention  la  view 
of  its  previous  statement  at  page  ^84,  newel  y : 

#The  law  of  tnia  c se  is  to  be  found 
lu  one  section  of  the  statutes  and  in 
part  of  another.  Both  ar©  crudely  &r-  n. 
i ey  den  rtnoo  ots  in  the  disjunctive 

and  the  felony  statute  descried  the 
offense  only  by  reference  to  the  other 
• t-.tute  shioh  is  of  a civil  nature**  • ** 

;e  sur  est  it  vould  be  good  pleading  to  set  out  the  fact 
that  9,  8.  Bathgate  is  an  individual,  so  ns  to  further  contra* 
dieti-igi  ieh  euibdivislea  1 -md  6* 


Your  fi  Very  truly. 


J\M  ; u.  HraffdOSTSh. 

Assist  itt  \ttomey  General. 


K?y  toygpini , 

* Attorney  General* 


J H:® 


A 


\ % 

SCHOOL  AMD  UCHOOL  DI3TRICT0S 


» t ••  'V 

t 

Tuition  an*  school  warrants. 


v 


Hon.  or in  J.  Ads ns 
Prosecuting  Attorney 
Caldwell  County 
Kin  eton,  Uia  sour  1 


Tear  Sir* 

In  your  letter  of  July  26th,  1933,  addres  ed  to  this 
dep: jft;.icnt,  you  request  an  opinion  relative  to  the  school 
iu>.  Your  letter  is  as  foll.wsi 

■'Your  opinion  is  respectfully  ret  nested 
relative  to  the  Bchooi  law  on  the  follow- 
ing propositi  n: 

A girl,  whose  mother  le  dead  and  whose 
father  Is  a resident  of  th*  state  of 
liotor&ska,  anu  whu  o ntrlbucus  $10.00 
per  taonth  fur  the  support  of  the  girl, 
moved  Into  a rural  school  district  from 
tutor aska.  Jhe  attended  High  school  at 
Hamilton,  in  another  ul strict,  as  a 
freshman  last  year,  and  at  the  close  of 
the  school  years,  the  Hamilton  uoarci  of 
education  requested  payment  of  the 
tuition,  and  without  the  authority  of 
the  Board,  and  without  the  signature  of 
the  Ft  silent  of  the  Board  to  the  warrant, 
the  Clerk  of  the  letrlot  Issued  & 
variant  to  the  Hamilton  Board  of  r ducat loo 
for  the  payment  of  the  tuition  olalued 
which  warrant  was  cached  and  paid  not- 
withstanding the  fact  that  the  same  was 
not  signed  toy  the  Pr  rident  of  the  Board. 

The  girl  resides  with  an  uncle. 

1 would  like  to  have  your  o lnlon,  FlrthT, 
as  to  whether  the  Hamilton  Board  of  Educa- 
tion could  toe  compelled  to  refund  the  money 
so  paid  and  received  toy  them,  and  1C  SD, 

&s  to  whether  the  district  was  nd  is 


Hon.  or  in  J.  Adams 


August  18,1933 


—2— 


liable  for  the  payment  of  tuition  in 
such  oases. * 

.*e  shall  endeavor  first  to  take  up  your  seoond  question 
"as  to  whether  tin  district  wae  and  Is  liable  for  the  payment  of 
tuition  In  such  oases. * It  Is  our  opinion  that  prior  to  the 
1931  sesBi  n of  the  Legislature  that  the  district  would  not  h- ve 
bean  responsible  for  the  tuition  of  the  high  school  student  en- 
t toned  in  your  letter,  section  9307  R.  S,  Ho.  1939,  would  have 
be  n the  governing  suction,  eatd  section  being  as  follows! 

"The  boar  shall  have  power  to  take  all 
needful  rules  and  regulations  for  the 
organisation,  grading  and  govornnent  in 
their  school  district— said  rules  to  take 
effect  when  a cc.  y of  the  arose,  duly  signed 
by  order  of  the  bo  rd,  is  deposited  with 
the  district  clerk,  whose  duty  It  shall 
be  to  transmit  forth. ith  a copy  of  the 
sune  to  the  te  chers  employed  In  the 
schools;  v.id  rules  t ay  be  &j.  ended  r 
rep  aled  In  like  manner.  They  shall  also 
have  the  power  to  suspend  or  expel  a 
pupil  for  o.nduot  tending  to  the  demora- 
lization of  the  school,  after  notice  and 
a he  ring  upon  charge  s preferred,  and  nay 
admit  pupils  not  residents  within  the  dis- 
trict, and  prescribe  the  tuition  fee  to 
be  paid  by  the  carnet  Provided,  th  t the 
folio  vlng  children.  If  tivy  be  unable  to 
pay  tuition,  shall  have  the  privilege  of 
attending  school  in  any  district  In  this 
state  In  which  they  may  hr,ve  a permanent 
or  te  porary  hur.ie!  First,  orphan  children; 
seoun  chli dren  b und  as  apprentices; 
third,  children  with  only  one  parent  11 wing, 
and  fourth,  children  whose  parents  do  not 
c utrlbute  t their  support!  Provided 
further,  that  any  person  aylng  a school 
tax  in  ftny  other  district  than  that  In 
which  he  resides  shall  be  entitled  to  send 
his  or  her  children  to  school  In  the  dis- 
trict In  which  ouch  tax  is  paid  and  r-  calve 
credit  on  the  amount  charged  for  tuition 
to  the  extent  of  such  sohcol  t x. * 
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In  1931  thv  Legislature  passed  the  following  law  relating 
tv  tuition.  Section  16,  p.  343,  Laws  of  &o.  1931 t 

"The  board  of  directors  of  each  -and  every 
school  district  In  this  state  th^t  does 
not  maintain  an  approved  igh school  offer- 
ing wort  through  the  twelfth  greets  shall 
’.ay  the  tuition  of  each  end  every  pupil 
resident  therein  who  has  completed  the 
work  of  the  highest  grade  offered  In  th® 
school  or  schools  of  said  district  and 
attends  an  approved  high  school  in  another 
district  pf  the  ame  or  an  adjoining 
count j wher  work  of  one  or  s ore  higher 
grades  is  offered;  but  the  rate  of  tuition 
paid  shall  not  exceed  the  per- pupil  cost 
of  maintaining  the  school  attended,  less 
a deduction  at  the  rate  of  fifty  dollars 
for  the  entire  ter®,  which  deduction  shall 
be  added  to  the  equal  last Ion  quota  of  the 
ci strict  maintaining  the  school  attended, 
as  calculated  for  the  naming  year,  if 
said  i strict  is  entitled  to  an  equalisation 
quotas  if  the  district  maintaining  the 
school  attended  Is  not  entitled  to  an 
equalisation  quota,  then  such  deduction 
shall  be  added  to  the  teacher  quota  of 
said  i strict,  as  calculated  for  tho  earning 
jear;  but  the  at ten  anoe  of  such  pupil 
shall  not  be  counted  In  determining  the 
teaching  unite  of  the  oletrlct  k in t lining 
the  school  attended;  and  the  cost  of  main- 
taining thr.  school  attended  shall  be  defined 
as  the  amount  spent  for  teachers1  wages  and 
incidental  expenses.  In  case  of  any  disagree- 
ment bet  een  districts  as  to  the  amount  ox 
tuition  to  bo  p id,  the  f cts  shall  be 
sub  i 1 1 ad  to  the  s t ate  super i n i e dent  of 
schools,  and  his  decision  in  the  matter  .-hall 
be  final  * Provided  further,  that  when  any 
school  uistrict  makes  provision  for  trans- 
porting any  or  all  of  the  children  of  such 
district  to  a central  school  or  chools  and 
the  method  of  transporting  and  the  amount 
p; id  therefor  is  approved  by  the  state 
superintendent  of  schools,  the  amount  paid 
in  state  funds  for  transportation,  not  to 
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exceed  three  doll  are  per  ionth  for  each 
pupil  tr.uiaported  a distance  of  two  .-r-lLee 
or  (Bore,  shall  be  a p rt  of  the  minimus 
guarantee  of  such  district:  Provided,  the 
provision  of  this  sot  regarding  th*  payment 
of  tuition  jJSu  tr  n port  tian  ahal  . apply 
If  th:-  students  attend  ny  school  supported 
wholly  or  in  p'Tt  by  state  funds. * 

As  the  high  school  student  had  evidently  finished  the  dis- 
trict school  and  w-'C  purr  ing  her  high  school  studies  at  the  Hamilton 
high  school,  we  think  Uu  above  section  is  applicable*  This  section 
..O'  s n t exempt  anyone  nnd  the  f ot  th  t the  student  in  tuestion  h d 
attenueu  the  cl strict  the  prior  year,  In  our  opinion  under  this  eotlon 
the  ui strict  would  be  Oumpelled  to  pay  her  tuition  regurril  ss  of  the 
fact  that  she  had  been  living  with  an  uncle  prior  thereto  • nd  that 
her  mother  rai  d ad  nd  her  rather  out  of  the  state* 

There  has  been  soae  question  s to  the  constitutionality  of 
the  above  section.  The  e has  been  no  irect  action  to  test  its  con- 
stitutionality, rnd  we  ?.re  n t passing  m the  cues t ion  in  this  opinion, 
but,  in  giving  you  the  opinion  of  this  department,  we  are  as ruling 
that  it  is  constitutional* 

Section  2307  quoted  above  would  still  exempt  the  hi.  h school 
student  in  question  from  being  personally  11  ble  from  any  tuition  due 
to  the  fact  that  *one  of  her  parent'  id  dead*1 

as  to  your  first  question  e to  whether  or  not  the  Hamilton 
Board  of  education  could  be  Co  pel led  to  refund  the  money  so  paid 
and  received  by  them  presents  a peculiar  situation.  The  Hamilton 
high  Bohool  boerd  h s dune  nothing  illegal  in  the  demanding  nd 
receiving  the  Money  for  th*-  tuition,  provider  that  the  tuition  ?ac 
rightly  cue  the  ;ietrict,  but  there  nters  the  question  of  the 
warrant  Itself.  The  board  of  directors  of  the  rural  district  did 
not  or  er  th*  warrant  issued,  the  president  of  th*  board  did  not 
sign  the  warrant,  the  cl'  rk  ilsrued  the  warrant  and  the  same  was 
cashed*  7e  &r  at  a loss  to  understand  why  i county  treasurer  would 
pay  a warrant  in  such  form. 

loot ion  9312  R.  a.  Ho,  1939,  provides  the  form  of  warrant: 

•The  warrants  thus  drawn  shall  be  in  the 
following  form,  and  shall  b-  signed  by 
the  pr  si dent  of  the  board  and  counter- 
signed by  the  dlstriot  clerk:  • *No 
treasurer  shall  honor  ny  warrant  unless 
it  be  in  the  proper  fora  and  upon  the 
appropriate  fund;*  * • ** 
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Section  9311,  Quitting  the  p arts  which  are  a-  t parti neat 

pr  -7 ides  the  duty  of  the  president  with  respect  to  the  warrant : 

•*  * *nnd  further  provided,  that  before 
drawing  ay  such  warrant,  the  areal  dent 
of  the  board  sha-i  first  visit  the  office 
of  the  c uniy  >r  t vnehip  treasurer,  ad 
record  hi  signature  in  a book  to  be  kept 
in  the  office  of  ; aid  treasurer  for  that 
purpose,  sur  for  mi  it  lap  suoh  trip  such 
president  of  th-  board  shall  be  a .lowed 
one  dol  ar  per  0 y and  his  necessary 
traveling  expenses,  pay&bit  out  of  the 
inci  iental  funis  of  hie  ictrict,'' 

e re  citing  y u here  ith  the  decision  -rhlch  clt  r y 

shoes  that  the  warrant  in  bastion  was  Illegal*  cb  «i  it  rtrlct 

v.  ©orre-v,  330  «■  . *.  1*  c*  336,  339,  331i 

**  • 'This  net  Ion  is  brought  by  a e-aeoa 
school  district  against  th  county  treasurer 
to  rac  ver  funds  wrongfully  and  ii  eg"; l y 
paid  out  by  hiss*  a trial  to  a Jury  the 
verdict  was  for  plaintiff  in  th  sue  of 
11411,30,  end  fro  i the  judgment  th -r  on, 
dtf«n  ant  has  appall ed. * • •" 

«*  • * There  waa  nice  an  offer  to  prove  that 
the  isw.ediate  predecessor  In  the  office  of 
the  president  of  board  had  author! red  C.  a, 
i’eilfi  to  iesu  wurr  ate  and  sign  the  pr  si  tent's 
naae  by  1 C.  A.  . ' There  was  so  atts;^>t  to 
prove  that  any  aenber  of  the  board,  other 
than  the  president,  had  any  knowledge  of  such 
naaner  of  Issuing  and  signing  war  ant  s of 
the  i strict  or  ever  c negated  to  euch 
action  in  ny  manner*  The  moot  that  can  be 
said  as  to  the  offer  of  proof  in  respect  to 
the  board  as  a whole  or  aeubers  other  than 
the  president  having  knowledge  thereof,  ia 
that,  lacs  a gro  t number  of  warrant a were 
signed  in  th,*  manner  heretofore  indie  - ted 
ever  a parted  of  years,  the  board  as  a whole, 
t,  by  inf  fence,  re  isd  ins*  Nli  r^- 
of*  Hut  in  a suit  of  this  character  no  such 
infer  no©  can  fairly  be  drawn*  Our  statute 
ia  relation  to  the  payment  of  district 
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lnaebtecues',  of  districts  such  as  here, 
evidently  w ,s  Intended  to  place  every 
possible  safeguard  around  the  ls^uanoe 
sad  payment  of  warrants.  It  r aquiree  an 
order  of  the  board  of  directors  and  the 
warrant  must  specify  clearly  the  pecios 
of  Indebtedness.  The  president  of  the 
board  shall  first  visit  the  office  of 
the  Oounty  treasurer  and  record  his  sig- 
nature In  a book  to  be  kept  for  that  pur* 

. : . ( C.  li  , • • , . It  lfl 

also  provided  that  the  warrants  shall  be 
drawn  In  a particular  form  set  out  in  the 
statute,  'and  shall  be  signed  by  the  pre- 
sident of  the  board  and  countersigned  by 
the  district  clerk.'  It  Is  further  pro- 
vided th  t,  'No  Treasurer  shall  honor 
any  warrant  unless  It  be  In  the  pro  er  fori, 
etc.'  ( ec.  Il  i53  R.  3.  1919).  • 

■ * *The  law,  as  heretofore  Indicated, 

has  placed  every  safeguard  around  the 
paying  out  of  the  school  district**  non  ys. 
The  -ot  of  the  oounty  treasurer  In  paying 
these  ar rants  was  directly  in  the  ft.cC  of 
the  statute.  The  warrant  signed  by  the 
oierk  and  payable  to  the  clerk  were  in  them- 
selves  a & r lng.  The  district  Is  out  Its 
money  for  which  no  benefit  was  received. 

The  act  of  the  clerk  wr:e  fraudulent.  To 
permit  th  district  to  be  thus  defrauded 
of  its  money  by  the  ot  of  Its  agents  would 
abs  iutcly  nullify  the  statutory  safeguards 
the  legislature  has  been  fit  to  provide, 
while  nc  improper  motive  or  lack  of  good 
faith  can  be  attributed  to  defendant  In 
this  c se,  we  do  not  believe  It  to  be  a 
situation  In  which  the  exception  to  the 
gener.-l  rule  of  estoppel  as  to  municipal 
corporations  can  be  Invoked.  e hold, 
therefore,  th  trial  oourt  did  act  err  In 
sustalnlnp  the  objection  to  the  evidence 
offered  by  deft  ft  ant  rel  tlve  to  sn  est  ppel. 

9oiae  co  ntention  Is  made  in  regard  to  the 
fact  that  the  president  failed  to  record  his 
signature  with  the  treasurer  as  required  by 
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lav.  This  r as  a duty  hich  the  lav  1> 
posed  but  his  f lxuxc  to  perform  that  duty 
o&n  la  no  « y effect  the  merits  of  this 
c ntrov  rsy.  Th-  warrants  did  not  purport 
to  b sin  d by  him.  The  foot  that  his 
name  was  not  recorded  o u d net  hav  misled 
the  treasurer,  wore  than  th' t,  th  re  Is  no 
aont  ntlt  n that  he  was  misled  th  reby,  but 
the  principle  defense  is  bottomed  n the 
proposition  that  the  clerk  was  authorized 
to  sltfii  th  president's  nam*j.  if  euoh  were 
tru  :.ud  estoppel  *ou  d 11  e#  th  1 recording 
of  the  president's  signature  could  not  pos- 
sibly have  affected  the  situation. 

It  is  urged  th  t defendant's  duties  nd 
ob  lgatl^ns  vera  those  of  a bailee  to  exer- 
cise ordinary  care  to  keep  the  property  safe 
nd  return  It  when  th  tlcK  of  b?  11m  nt  had 
expired  as  at  o mmon  la*.  That  could  only 
be  true  where  th.  statute  t 11s  to  state 
whit  the  treasurer's  duties  .jre.  As  hereto- 
fore p.  Inted  out,  the  statute  specifically 
provides  under  chat  circumstances  n, noy  of 
the  district  may  be  disbursed.  Therefore 
the  la*  of  bailor  and  bailee  has  no 
application  to  this  case. 

In  the  above  ©as  th  px  eldest  of  the  board  * permitted 
the  clerk  to  si#n  his  name  f r more  than  five  ye are,  thus  *c  see  the 
tr*  c surer  was  held  Liable.  In  th  Instant  caa-  y u state  that  the 
president  did  not  even  slfzn  his  name  ox  ’uthurlze  It  to  be  sighed  by 
any  one  else. 

In  vie*  of  the  foxegolnr  authorities,  1 Is  the  opinloh  of 
this  Deports  nt  that  an  action  eould  lie  to  recover  from  the  county 
treasure  r the  amount  of  th  sa rr  nt  in  question  by  the  rural  school 
district. 


Yours  v ry  truly. 


U..  IVSft  . K 

Assistant  Attorney  General, 

APPRuVUDt 


-„Y  'XcKIV TkICK 
Attorney  ueneral. 
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Alio vance  of  expenses 
allowance  of  expenses 
in  the  county. 


in  the  county; 
in  change  of  venue  cases 


October  £4th,  1933 


Eon.  George  F.  Addison 
Prosecuting  Attorney 
Salem,  Mis sou ri 

Ky  dear  Sirs 


Sis 


This  acknowledges  receipt  of  your  re  uest  of  October  9th 
1933  for  an  opinion.  Your  request  is  as  follows* 

■On  February  fc3,  193£,  an  opinion  was 
issued  by  the  then  Attorney  General  rel- 
ative to  Sec.  11316  of  the  n.  6.  M.  19£9, 
to  the  effect  that  Prosecuting  Attorneys 
are  entitled  to  reimbursement  for  expen- 
ses incurred  in  ettendin,  to  duties  in 
other  places  than  In  the  county  seat. 

Pler.se  send  mo  opinion  as  to  whether 
this  is  the  true  law  on  the  subject  and 
also  as  to  whether  the  tens  expenses  in- 
cludes all  reasonable  expense  incurred 
or  mileage  to  and  from  the  point,  only." 

Your  request  Involves  a construction  of  Section  11316  K.  S. 
Mo.  1929,  which  Is  as  follows* 


■the  prosecuting  attorneys  shall  commence 
and  prosecute  ell  civil  and  criminal  actions 
In  their  respective  counties  in  which  the 
county  or  state  may  be  concerned,  defend 
all  suits  against  the  state  or  county,  and 
prosecute  forfeited  recognizances  and  ac- 
tions for  the  recovery  of  debts,  fines,  pen- 
alties end  forfeitures  accruing  to  the  state 
or  county;  and  in  all  cases,  civil  and  crim- 
inal, in  whi  ;h  changes  of  vrnue  nay  be 
granted,  it  shall  bs  his  duty  to  follow  and 
prosecute  or  defend,  ss  the  cese  may  be, 
all  said  causes,  for  which,  in  addition  to 
the  fees  now  allowed  by  law,  he  shall  re- 
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celve  his  actual  expenses,  When  any  crim- 
inal case  shell  be  t'-keo  to  the  courts  of 
appeals  b appeal  or  writ  of  error*  It  shall 
be*  their  duty  to  represent  the  state  in  such 
case  in  ssid  court*  end  make  out  and  cause 
to  be  printed,  at  the  expense  of  the  county, 
and  in  cities  of  over  SOD, 000  inhabitants, 
by  the  city,  all  necessary  abstracts  of 
record  and  briefs,  and  if  necessary  appear 
in  said  court  In  person*  or  shell  employ 
some  attorney  at  their  own  expense  to  rep- 
resent the  state  in  such  courts*  end  for 
their  service a shall  receive  such  compensa- 
tion as  may  be  proper,  not  to  exceed  twenty- 
five  dollars  for  each  case*  end  necessary 
traveling  expenses*  to  be  audited  and  paid 
as  other  cl  1ms  are  audited  end  paid  by  the 
county  court  of  such  county,  and  in  such 
cities  by  the  proper  authorities  of  the  city", 

Shis  opinion  involves  three  propositions  of  laws 

1st,  fhe  distinctions  between  "Payment  for  services"  and 
"Expenses",  as  mude  by  the  Missouri  courts* 

2nd,  Whether  the  prosecuting  attorney  is  entitled  to  ex- 
penses in  the  performance  of  his  duties  in  the  county  outside  of 
the  county  seat j and 

3rd,  Whether  the  prosecuting  attorney  is  entitled  to 
reasonable  expenses  in  change  of  venue  cases  from  one  township 
to  another, 

fce  shall  treat  the  three  in  order. 


I* 

fHc  COUrXw  A felt. ICI  iMLL  lb  dQttrEMhAXlOM 

FOr.  ,H  QFi  IvE  ;ni>  LILluu.L  .tOLE  10  IB:.  AuL0»-iJCL  Or  jJu»,Jtohb* 

We  have  in  Missouri  a strict  rule  as  to  payment  for  service*, 
fees*  salary  or  coni  leasation  of  an  officer  which  re  uires  the  of- 
ficer claiming  such  compensation  to  place  his  finger  upon  statutory 
authority  for  same.  An  officer  can  only  recover  such  compensation 
as  is  specifically  authorized  by  statute,  Williams  v,  Carlton  county. 
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85  Ho*  6 41  (1835)}  State  ex  rel.  v.  Adams,  172  Mo.  1 (1905);  Hill 
v.  But1 'jr  County,  195  Ito.  511  (1906))  j 2£  Mo.  Dig.  - officers  -94. 

Furthermore,  an  officer  in  Missouri  Is  presumed  to  render  his 
Bf .vices  gratuitously  unless  some  specific  statutory  uthorization 
Is  found  for  the  payment  of  such  services.  King  v.  Rlverland  levee 
District,  279  S.  *.  195,  1.  c.  136  (1926). 

The  courts  have  taken  & different  attitude  vltta  reference  to 
the  allowance  of  * expenses*  necessarily  incurred  In  the  performance 
of  official  duties*  The  general  rule  as  to  such  matters  is  found  in 
46  C.  J.  p.  1018,  Section  £46  in  the  following  langQf get 

"Gut  where  the  law  requires  an  officer 
to  do  that  which  necessitates  rn  expend- 
iture of  money  for  which  no  provision  is 
made  to  supply  his  with  cash  in  hand,  he 
may  make  the  expenditure  out  of  his  own 
funds  and  h.  ve  reimbursement  therefor,  and 
where  public  duty  is  demandant  of  an  of- 
ficer without  provision  for  my  compensa- 
tion, the  expense  must  be  borne  by  the 
public  for  whose  benefit  It  Is  done". 

This  rule  has  been  accepted  and  consistently  followed  in  Mis- 
souri. County  of  Goone  v.  Todd,  Z Mo.  140  (l853)j  Harkr-eader  v. 
Vernon  county,  216  Mo.  696  (1909);  Buchanan  v.  hulls  county,  SdS 
Mo.  10;  222  &.  ».  100£  (1920) . 

In  twing  v.  Vernon  County,  £16  Mo.  681  1*  c.  634,  the  court 

said. 


■Conceding  there  are  no  fees  allowed  for  the 
delivery  of  a deed  after  recording  or  for 
transmitting  & deed  from  one  county  to  another, 
yet  the  statute  does  not  ctntesplste  that  he 
should  pay  none/  out  of  his  pocket  In  the  per- 
formance of  his  official  duty.  Fews 

lac OIL  of  an  off 1 S3* Outlays  Inh^rpntly  alf^gr. 

An  officer1 s pocket  in  no  way  resembles  the  widow*  s 
cruse  of  oil.  Therefore,  those  statutes  relat- 
ing to  fees,  to  an  income,  and  the  decisions  of 
this  court  strictly  construing  those  statutes, 
have  nothing  to  do  with  this  case  relating  to 
outgo" . 

It  is,  therefore,  the  opinion  of  this  office  that  the  cuestion  c 
"compensation",  and  its  allowance  by  law,  does  not  furnish  the  basis 
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for  the  •;(J5udic  ition  of  ■expense"  accounts, 

II, 

A l*  I^V^IAG 
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Under  th':  provisions  of  *>oc.  11£16,  supr;,  It  Is  made  the 
uuty  of  the  prosecuting  attorney  to  "corL  ence  aid  prosecute  ell 
civil  and  crimin' 1 actions"  in  his  county,  "in  which  the  county 
or  state  may  be  concerned,  defend  all  suits  against  the  state  or 
county  2nd  prosecute  forfeited  recognizances  and  >ctions  for  the 
recovery  of  debts,  fines,  penalties,  nu  forfeiters  accruing  to 
the  state  or  county". 

Thus  we  he vc  th~  duties  of  the  prosecuting  attorney  specif- 
ically defined  and  limited  by  law,  fee  must,  therefore,  determine 
what  is  reasonably  necesssiy  for  the  prosecuting  attorney  to  do  in 
order  to  fully  discharge  these  duties,  Whatever  is  necessary,  end 
reasonable  expenses  incurred  therein,  go  together.  In  this  con- 
nection we  must  turn  to  the  decisions  of  the  *>uorea*  Court  to  learn 
the.  re  sons  for  the  allowance  of  expenses. 

In  l wing  v.  Vernon  County,  supra,  1.  e.  69Z,  the  supreme  Court 

s^id. 


■Finally,  we  shall  assume  that  among 
civilized  people  approved  u.dv  nces  and 
results  in  scientific  r search  .-sake  jan- 
itor services  in  public  offices  (i.e., 
the  prevention  of  the  propagation  «nd 
spread  of  diser.se  from  fiith),  & neces- 
sity, and  that  the  legislature  knew  rnd 
gave  effect  to  that  fact.*  * * * is  the 
general  public  not  interested  in  nd  bene- 
fited by  clem  windows,  clean  floors, 
clem  furniture,  clem  spit  tans,  he&t  in 
winter  and  wholesome,  healthy  air  at  all 
tices  in  public  offices?  It  is  useless  to 
srgne  thv.t  ruestion.  *t  answers  itself". 
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Reasoning  by  analogy*  it  nay  be  said  that  the  protection  of  life 
and  property  from  the  criminal  element  and  the  maintenance  of  law  and 
order  is  ecually  essential  to  the  general  welfare  as  tha  prevention  and 
control  of  disease.  It  is  indispensable  to  successful  prosecution  of 
criminal  cases  pending  that  sufficient  evidence  be  gathered  upon  which 
to  successfully  conclude  said  prosecution,  and  the  gathering  of  such 
evidence  in  c imtnal  cases  pending  often  involves  expense.  In  examining 
such  expense  accounts,  the  county  court,  before  allowing  nny  such  items 
of  expense,  should  ascertain  whether  or  not  the  items  and  charges  are 
reasonable  and  whether  or  not  they  were  necessarily  incurred  by  the 
prosecuting  attorney  In  the  official  discharge  of  his  duties. 

In  the  foregoing  cases  from  Ralls,  Vernon,  and  Boone  counties,  supra, 
the  only  statutes  involved  provided  for  the  payment  to  the  county  of- 
ficer for  his  services.  Yet,  in  all  the  above  cases,  without  statutory 
authority,  the  court  held  that  expenses  cannot  be  imposed  upon  on  of- 
ficial without  reimbursement. 

^t  is,  therefore,  the  opinion  of  this  office  thet  the  prosecuting 
attorney  is  entitled  to  his  reasonable  expenses  which  ire  necessarily 
incurred  in  the  performance  of  his  official  duties  within  his  county, 
away  from  the  county  seat. 


III. 

thl  mmmi&i  m ****0**11*.  toasts  a 

nos  ^MihLk  QI  HjJm  mu  m*  iq^kip  10  mw*. 

This  question  involves  a construction  of  that  part  of  section 
11316  K.  5.  1929,  supra,  which  is  as  follows! 

"In  all  cases,  civil  and  criminal,  in  which 
changes  of  venue  may  be  granted,  it  shall 
be  his  duty  to  follow  end  prosecute  or  defend, 
as  the  case  may  be,  all  said  causes,  for  which, 
in  ad  It Ion  to  the  fees  now  allowed  by  law,  he 
shall  receive  his  acturl  expenses.1 

The  term  "Cases",  as  used  above.  Includes  both  misdemeanor  and 
felony  cases  because  the  laws  of  chonge  of  venue  apply  to  each.  The 
jurisdiction  of  justice  courts  in  misdemeanor  cases  is  in  the  tom- 
ship  where  it  is  claimed  the  offense  was  committed.  Section  3414 
R.  8.  19£9,  statesi- 

■ Provided,  that  all  prosecutions  before  the 
Justices  of  the  peace  for  misdemeanor  shall 
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be  commenced  and  prosecuted  la  the  town- 
ship wherein  the  offense  is  alleged  to  have 
been  committed. * 

This  statute  has  heretofore  been  construed  and  followed  by 
the  courts  in  State  v.  Alford,  142  Mo.  App.  412;  nd  in  State  v. 

Taylor,  167  Mo.  App.  104. 

In  mi  sdememor  cases,  a change  of  venue  ia  authorized  >.nd  a 
case  may  be  sent  to  another  township  in  the  county* 

"The  defend  nt  shall  be  entitled  to  a jhenge 
of  venue  If  he  shall,  before  tha  trial  of  the 
case  is  commenced  before  the  justice,  or  be- 
fore the  jury  la  s«orn,  file  an  affidavit, 
stating  that  the  Justice  is  prejudiced  ag  inst 
bias,  or  ia  a near  relation  to  the  injured 
party  or  prosecuting  witness,  stating  in 
what  degree,  or  interested  In  the  subject  of 
the  offense,  or  is  a material  witness  in 
the  case,  or  th  t the  defendant  cannot  have 
& fir  trial  in  the  township,  on  account  of 
the  bias  or  -iveJwSlce  of  the  inhabitants 
thereof,  as  the  defend rat  verily  believes." 

- Section  3429  B.  &•  1929. 


■If  such  affidavit  be  filed,  the  change  of 
venue  must  be  allowed,  and  the  justice  must 
immediately  transmit  all  the  origin  1 papers 
and  a transcript  of  ell  his  socket  entries 
in  the  case  to  the  next  nearest  justice  in 
the  township,  if  there  be  one,  unless  the 
party  asking  for  a change  of  venue  shall. 

In  his  affidavit,  state  that  the  other  jus- 
tice in  the  township  is  a sr  terial  witness 
for  him,  without  whose  testimony  he  cannot 
safely  proceed  to  trl  1,  or  that  he  is  n^sr 
of  kin  to  the  injured  party  or  prosecuting 
witness,  stating  in  wht  degree,  or  that  he 
c-nnot  h^ve  a fair  *nd  impartial  trial  before 
such  Justice  in  the  to  nshlp,  in  which  Cfcae, 
than  to  a justice  in  so^1  other  township  In 
the  cotin ty,  or,  if  the  chruige  be  allowed  on 
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account  of  the  bias  or  prejudice  of  the 
inhabitants  of  the  township,  then  to  a 
Justice  in  some  other  township  in  the 
county j -nd  the  Justice  to  whom  such  case 
shall  be  sent  shall  forthwith  proceed  with 
the  same  in  like  manner  as  if  said  cruse 
had  been  originally  brought  before  him. 
ho  more  than  one  change  of  venue  in  the 
seme  case  shall  be  allowed. * 

- Section  24 20  a.  b.  19£9 


Further,  the  granting  of  a ebnge  of  venue  is  mandatory. 

State  ex  rel.  v.  Vetkins,  £1£  Bo.  4pp.  501.  *hwn  r case  is 
transferred  on  a change  of  venue  from  one  township  to  another, 
under  the  above  statutory  law,  it  is  necessary  for  the  prosecut- 
ing attorney  *to  follow"  the  case  and  prosecute  the  same,  he 
think  this  duty  is  specifically  covered  by  the  provisions  of 
ffoetlan  11216  «.  S.  19£9,  supra,  and  that  the  expenses  of  the 
proseautlnr-  attorney  for  such  are  specifically  authrolzed  by  that 
statute  which  makes  it  his  duty  nto  follow  and  prosecute  or  defend, 
as  the  case  may  be,  all  said  cruses,  for  which,  * * by  law  he  shall 
receive  his  actual  expenses. 

The  above  provisions,  (Sections  34S9-3430  h.  S,  1929)  are 
made  applicable  to  preliminary  hearing  under  the  terms  of  bCc.  343£ 
K.  S.  19£9l 

"See.  343£.  IBivLx.  FaISCKDIIG  t>£GiXUMft  APPLICABLE 
XB  QlHiiv  CAf>-S.--rhe  provisions  of  the  next 
three  preceding  sections  shall  be  extended  to 
cases  brought  before  justices  or  other  magis- 
trates for  ex* ’ tains ti on  rad  ball,  as  provided 
In  articles  3 and  5 of  this  chapter,  so  far  as 
applicable,  h.6.  1919  b«c.  2777.) 

It  is  therefore  the  opinion  of  this  office  that  the  prosecut- 
ing attorney,  in  either  felony  or  misdemeanor  cases,  «hcn  a change 
of  venue  is  teken  in  the  justice  court  from  one  totaship  to  another 
must  folio*?,  the  same  and  erforit  the  duties  imposed  upon  him  by 
law,  and  in  the  discharge  of  such  duties,  he  Is  entitled  to 
reimbursement  from  the  county  for  the  reasonable  and  neces- 
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s&r y expenses 


incurred  in  Usch-rgiag 


such  duties. 


Respectfully  submitted. 


FiuHiiLIS  £.  ak&QiJi 
Assistant  Attorney-General 
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TAXATION:  The  County  Board  of  Equalization  has  authority 
to  assess  property  omitted  from  assessor’s 
books  for  current  year  only;  and  any  attempted 
assessment  for  previous  years  is  void. 


Bon.  Orln  J.  Adams, 
prosecuting  Attorney, 
Caldwell  County, 
Kingston,  Missouri. 


October  27, 


1933. 


F!  llD 


Dear  Sir: 


This  department  is  in  receipt  of  your  request  for  an 
opinion  dated  October  14.,  1933  upon  the  following  state  of  facts: 


1 "Your  opinion  is  respectfully  requested  on 
the  following  statement  of  facts: 


One  Amos  Clark,  a resident  of  Hamilton, 
I/lssouri  died  in  January,  1933,  seized  and 
possessed  of  a town  lot  in  Hamilton,  and 
T350Q.00  in  money,  which  had  been  on  time 
deposit  in  a bank,  for  more  than  five  years 
prior  to  his  death.  The  personal  property 
had  never  been  assessed,  and  the  fact  that 
the  decedent  had  this  amount  of  money  was 
unknown  to  the  as.eesor,  with  the  result 
that  no  assessment  list  was  made  covering 
the  personal  property  at  any  time.  The 
County  Board  of  Enualizatlon , at  its  meeting 
in  April,  1933  ordered  the  said  amount  of 
3300.00  assessed  for  the  years  1928,  1929, 
1930,  1931  and  1932,  as  ’omitted  property*. 

The  question  has  been  raised  by  the  Adminis- 
trator of  the  estate  challenging  the  authority 
of  the  Board  to  assess  the  property,  save  and 
except  for  the  year  1932,  and  I would  respect- 
fully request  your  opinion  on  the  question.*" 


I. 

The  County  Board  of  Squall  got  1 on  has  authority 
to  assess  property  omit  ted  from  assessor’s 
books  for  current  year" only;  and  any  attempted 
assessment  for  previous  years  is  void. 

Section  9816,  R.S.  I^o.  1929  provides  in  part  as  follows: 
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"The  county  board  of  equalization,  at 
its  annual  meeting  in  each  year,  in 
addition  to  the  powers  now  conferred 
by  law,  shall  have  authorl ty  to  assess 
and  eouallze  the  value  of  any'  rroreriy 
that  may  haveHjeen  omftTFd  from  the 
assessor’s  bookiTThen  under  examination 
by  said  board,  an 5^  in  ease  said  ’board 
shall  add  any  property,  real  or  personal, 
to  said  assessor’s  books,  it  shall  cause 
notice  In  writing  to  be  served  upon  the 
owner  of  such  property,  stating  the  kind 
and  class  of  property  and  the  value  fixed 
thereon  by  said  board,  and  naming  the 
time  and  place,  not  loss  than  five  days 
thereafter,  when  and  where  such  owner 
may  appear  before  said  board  and  show 
cause  why  said  assessment  should  not  be 
made. " 

61  Corpus  Juris,  p.  803  states  the  general  rule  applicable 

here: 


"Authority  to  assess  property  because  of 
its  omission  from  taxation  in  previous 
years  must  be  derived  from  some  statute, 
and,  in  the  absence  of  a statutory  pro- 
vision conferring  it,  such  an  extension 
of  the  general  power  to  add  omitted 
property  is  not  recognized.  The  provisions 
of  some  of  the  statutes  empowering  officers 
or  boards  to  add  omitted  property  to  the 
assessment  list  have  been  held  not  to  be 
restricted  in  operation  to  the  taxes  of 
the  current  ypar  but  to  authorize  the  assess- 
ment of  back  taxes  for  former  years  on  such 
property,  in  like  manner  and  to  the  same 
extent  as  additions  for  the  current  year 
are  authorized,  subject,  however,  to  such 
further  regulations  and  limitations  as  may 
be  specifically  declared  and  made  applicable 
to  such  addition  of  back  assessments.  Under 
other  statutes , however,  it  has  been  haTJ 
t1m'T~thg  power  of  addiTjon  of  any,  or  of 
particular  property  by  th~e  designated  officer 
or  boa rd  i 3~I in i tied  To  property  onijtTed  for 
TITe  curreHT  year , wiTTTout  any  power  to  "add 
for  omissions  ^rlor  thereto;  ' 
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In  the  oase  of  State  ex  rel.  Western  Tie  & Timber  Co.  v. 
Pulliam,  et  al,  (Sup.  Ct.  Mo.  1911} , 136  S.w.  443,  respondents, 
composing  the  County  Board  of  Equalization,  met  in  September  1905, 
and  took  an  oath  that  they  would  fairly  and  impartially  adjust 
the  merchants*  and  manufacturers*  statement  book  of  all  the  merchants 
and  manufacturers  within  Ripley  County,  Missouri  as  assessed  by  the 
County  Assessor  June  jL,  1905?  Among  other  proceedings  was  the  fol- 
lowing: "Added  by  the”boaM  of  equalization:  Western  Tie  & Timber 
Co.  for  1904,  tram  R.R*  $12,000. 00;  Western  Tie  & Timber  Co.  for 
1908T"TragH?.R.  *25,000.00. » The  Court  held: 


w,The  attempted  addition  of  property  for 
1904  was  invalid  for  the  reason  that 
neither  in  the  act  of  1903,  nor  elsewhere, 
is  there  power  given  to  the  board  of 
equalization  to  add  for  assessment  prop- 
erty omitted  for  any  year  prior  to  the 
then  current  year.  The  act  of  1903 
provides  that  the  board  shall  have  power 
to  * assess  and  equalize  the  value  of  any 
property  that  may  have  been  omitted  from 
the  assessor’s  books  then  under  examina- 
tion by  said  board. * This  plainly  refers 


plainly 

% year 


to  the  books  for  the  current  year  only, 

as  tiiey  are  the  only  ones  Tunder~axaminati  on 
TTy  said  lioard. 


Therefore,  it  is  the  opinion  of  this  department  that  the 
County  Board  of  Equalization  had  no  authority  to  assess  as  omitted 
property,  the  personal  property  of  Amos  Clark  for  the  years  1928, 
1929,  1930  and  1931;  however,  the  assessment  of  this  property  for 
the  year  1932  was  within  the  jurisdiction  of  the  Board,  and  the 
assessment  for  that  year  was  properly  made. 


Respectfully  submitted. 


JOHN  ¥. 
Assistant 


H0EFSSAN,  Jr., 
Attorney  General. 


APPROVED: 


m heHTfAiflC, 

Attorney  General 
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December  28,  1933, 


Hon,  N • R.  Aldrich 
Member  of  legislature 
Jefferson  City,  Missouri 


tear  ir.  Aldrich* 


le  herewith  render  our  opinion  as  requested  by  you  on 
the  following  facts  stated  in  a letter  from  *r.  C.  R.  Dawson 
of  Grant  City*  Missouri,  to  you,  which  reads  as  follows* 

"I  wish  you  would  go  Into  the  Attorney 
General *s  office  and  ask  ir.  McKi t trick  to 
look  up  the  Devised  statutes  of  Missouri 
of  1989,  faction  13718  and  the  following, 
ttow  this  Is  in  regards  to  the  auction 
business,  I want  to  know  If  these  boys 
over  In  Iowa  have  a right  to  cone  over  in 
Missouri  and  cut  prices,  unless  they  pay 
a fee  that  Is  set  out  in  these  sections  1 
mentioned  above. 

I like  competition  if  It  is  clean,  but  I 
don *t  like  this  cut  throat  business. 

Business  is  hard  enough  to  get  now  with- 
out having  competition  like  this  coming 
in  on  a fellow. 

If  he  thinks  thess  boys  should  take  out  a 
license,  have  him  write  the  Prosecuting 
Attorney  or  the  Sheriff  of  this  County." 


It  is  our  opinion  that  oersons  doing  ar*  auction  business 
must  have  a license  to  do  seise.  Chapter  111,  R.  S*  to*,  1929, 
pertains  to  public  auctioneers  and  Section  15718  of  said  chanter 


provides  as  follow* i 


"Ho  per eon  shall  exerelse  the  trade  or 
bualnee*  of  a public  auctioneer  by 
soiling  any  goods  or  other  property 
subject  to  duty  under  this  chapter, 
or  real  estate,  without  a license,* 


Section  15790  reads  as  follows# 

"There  Shall  be  levied  and  paid  upon  the 
proceeds  of  the  sales  of  all  property  at 
auction,  except  as  hereinafter  excepted, 
a duty  to  the  etate  on  the  proceeds  of 
all  sales  of  personal  property,  except 
corporation  stocks,  one  and  a half  oer 
cent.* 


Section  19793  provides  what  sales  of  property  at  auction 
shall  be  free  of  duty,  and  reads  as  follows# 

"Sales  of  property  at  auction  shall  be  free 
of  duty  in  the  following  eases#  First, 
when  directed  by  any  statute  of  this 
state  or  of  the  United  state# % second. 

In  executing  any  order.  Judgment  or  decree 
of  any  court  or  justice  of  the  peace  of 
thla  state  or  any  court  of  the  Halted  states, 
in  ease  of  bankruptcy  or  Insolvency,  pur- 
suant to  any  law  of  this  state  op  of  the 
Halted  States#  third,  when  sold  by  any 
trustee  in  conformity  to  a dead  of  trust  to 
secure  the  payment  - of  debts#  fourth,  property 
of  deceased  persons  sold  by  authority  of 
executors  or  administrators#  fifth,  boats, 
vessels,  rafts,  lumbar  and  other  property 
wrecked,  stranded  or  found  adrift  In  any  of 
the  waters  of  or  adjoining  this  state#  sixth, 
live  stock,  agricultural  productions,  farming 
utensil a and  houaehold  and  kitchen  furniture 
sold  in  the  county  of  the  owner* e residence# 
seventh,  land  or  leasehold  Interest  therein# 
eighth,  each  licensed  merchant  shall  have 
the  privilege  of  selling  off,  at  auction,  at 


;On* 
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the  end  of  every  twleve  months  after  the 
commencement  of  his  btislness,  any  rsfosed 
stock  of  goods  which  be  may  have  had  on 
hand  for  a lx  months  preceding,  without 
obtaining  an  auctioneer’s  license  for  that 
purpose," 


It  is  thus  seen  that  a person  engaged  in  business  as  a 
nubile  auctioneer  must  have  a license  when  he  sells  goods  or 
property  subject  to  duty  and  must  likewise  account  to  the  State 
for  the  duty* 

re  call  attention  to  other  sections  of  the  statutes, 
to-wlt,  Section  13719,  which  reads  as  follows; 

"svnry  person  who  shall  exercise  the  trade 
or  business  of  an  auctioneer  without  a 
license  shall  be  liable  for  the  amount  of 
duty  payable  by  law  on  the  property  sold,” 


faction  13785,  reads  as  follows* 

"There  Shall  be  levied  upon  every  license, 
to  be  paid  to  the  collector  before  the 
delivery  thereof,  as  follows* 

I—  On  each  license  for  one  month, 
twenty-five  dollars, 

II—  On  each  license  for  three  months, 
fifty  dollars, 

each  license  for  six  months, 
seventy-five  dollars," 


Section  13728  provides  for  a bond  to  be  given  before  any 
license  shall  be  granted. 

Section  13742  provides  a penalty  for  violation  of  the 
provisions  of  said  chapter. 

Section  13720  reads  as  follows* 

"The  clerks  of  the  respective  county 
courts  shall  issue,  at  each  term,  as 
many  blank  auction  licenses  for  ten  days, 
and  for  one,  three  and  six  months,  re- 
spectively, as  the  eo  mfcy  courts  shall 
direct* * 


4 


Dec.  f>2,  1933.  . 


on , 


s» 


ad* 


;h 


m call  attention  to  this  section  in  the  statute,  which 
in  our  opinion,  as  well  as  the  other  sections  heretofore  referred 
to,  bars  persons  not  resident  of  the  State  from  coming  Into  this 
State  and  here  exercising  the  business  or  trade  of  public  auctioneer* 
Ings  which  is  Section  13727  R«  ?.  Ho.,  1929,  and  reads  as  follows t 


nonths  next  preceding  the  tin*  of  rmi 
application  for  license.” 

(Note  underscoring.) 


Therefore,  if  auctioneers,  resident  of  the  State  of  Iowa, 
come  over  into  Missouri  and  here  practice  the  business  or  trade 
of  "public  auctioneering,”  such  violate  the  statute  and  are 
subject  to  prosecution  for  misdemeanor.  Iren  if  those  parties 
from  Iowa  desired  to  be  licensed  they  could  not  be*  (See.  13727), 


We  believe  that  this  answers  your  Inquiry  and  if  you  will 
send  a copy  of  this  opinion  to  your  Prosecuting  Attorney  with  the 
request  that  if  these  violations  are  occurring  in  his  County,  we 
are  certain  that  he  will  put  a stop  to  than. 

If  we  pay  be  of  further  assistance  to  you  please  comnand. 


APPKOVS&f 


Yours  very  truly. 


Janes  L.  liomBoctsl 
Assistant  Attorns y-ceneral. 


mrmwwm — 

A t torney-c  eneral . 


JLhtlO 


COUNTY  WARRANTS  Received  by  Circuit  Cleric  and  Ex-officio 

Recorder  for  bis  salary,  though  unpaid  and 
protested,  cannot  be  offset  by  him  against 
Recorder* s fees  collected  by  him  and  to  be 
paid  monthly  to  county  treasurer 


Hon.  S . W.  Allisoh, 

Prosecuting  Attorney,  Phelps  County 
Rolls.  Missouri. 


Your  letter  of  January  12,  1933,  contains  the 
following  inquiry  and  request: 


"Now  the  question  I request  your  opinion 
is  this:  Can  the  Circuit  Cleric  and  Ex- 
Officio  Recorder  turn  in  to  the  county 
court  or  treasury  the  unpaid  salary 
warrants  which  he  holds  against  the 
county  and  thereby  butt  accounts  with 
the  Recorder’s  fees  which  he  has  col- 
lected but  has  not  as  yet  turned  in 
to  the  county?  In  other  words,  can 
he  keep  Recorder’s  foes  to  the  amount 
in  unpaid  salary  warrants  which  he  holds 
and  surrender  the  salary  warrants  to  the 
county?  It  would  be  a transaction 
similar  to  turning  the  county  warrants 
in  as  payment  of  county  taxes, :t 


In  our  opinion  there  is  no  legal  authority  for 
the  Circuit  Clerk  and  Ex-Officio  Recorder  of  Deeds’  off- 
setting recorder’s  fees"  collected  by  him  for  the  county 
against  his  unpaid  sal; cry  warrants.  Sec,  11786,  H.  S,  i!o. 
1929,  requires  the  Circuit  Clark  who  is  ex-officio  recorder 
of  deeds  to  pay  such  fees  monthly  to  tho  county,  and  we  can 
find  no  statute  permitting  him  to  apply  such  foes  so  col- 
lected upon  his  unpaid  protested  county  warrants  received 
by  him  for  his  monthly  salary. 


Section  9911,  R.3*  1929,  does  permit  legal 
holders  of  warrants  to  apply  them  in  payment  of  county 
taxes  for  the  same  year  as  that  of  the  warrants*  issue 


Hon.  3.  .Allison-2 
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but  that  is  the  only  authority  given  by  law  to  make  such 
offsets,  and  it  cannot  be  extended  beyond  its  express 
terms  to  other  matters.  So  the  law  is  written,  and  it 
must,  of  coarse,  be  followed. 


Respectfully  yours. 


Denton  Dunn, 

Assistant  A 1 1 arney- Gener si 


Approved: 


Roy  I.c*  it tri a’c , 

A 1 1 or  ne  y- Gener-.  1 


/■  i . ■ 


/ 


Corporation  permittee  for  sale  for  consumption  on  premises  having  an 
affiliate  cornoration  used  as  adjunct  to  first  named  corporation  and 
controlled  by' same  interests  as  control  first  named  corporation,  cannot 
under  ’wholesaler Ts  permit  sell  to  the  aftiliate  corporation  3.2  per  cent 
beer  in  original  package  for  resale  by  latter  corporation  under  permit 
as  merchant  to  sell  in' original  package. 


April  15,  1933. 


Hon.  t . Allison, 

Prosecuting  Attorney  - Phelps  Co., 
Rolla,  Missouri. 


Dear  Kr*  Allison: 


Your  letter  reads  as  follows: 

,rI  write  to  ask  your  opinion  concerning  the  recently 
passed  bder  law,  but  will  have  to  state  to  you  the  facts 
on  which  to  predicate  my  Question  as  follows: 

The  Rolla  Wholesale  Grocery  Company  is  a corporation 
organized  under  the  laws  of  Missouri  and  doing  business 
at  Rolla,  as  is  also  the  Ozark  Supply  Company.  The  Rolla 
Wholesale  Grocery  Company,  as  the  name  implies,  deals  in 
groceries  at  wholesale. 

The  Ozark  Supply  Company  denis  in  fuel  oil,  fuel  of  all 
kinds,  and  maintains  a bottling  works  and  sells  and  dis- 
tributes carbonated  beverages  at  retail  and  wholesale. 

The  Rolla  Wholesale  Grocery  Company  has  procured  a permit 
as  a distributor  of  beer.  It  happans  that  same  of  the 
directors  and  stockholders  of  the  Rolla  Wholesale  Grocery 
Company  are  also  directors  and  stockholders  in  the  Ozark 
Supply  Company,  but  as  above  stated,  the  two  companies  are 
separate  and  distinct  corporate  units  and  operate  at  dif- 
ferent locations  in  the  city. 

Wow  the  question  is,  since  the  Rolla  Wholesale  Grocery 
Company  holds  a permit  from  the  state  and  Federal  government 
for  the  distribution  of  beer,  would  they  be  permitted  to 
sell  the  Ozark  Supply  Company  for  resale  in  the  original 
package,  providing  the  Ozark  Supply  Company  holds  permits 
for  that  purpose,  in  view  of  the  latter  part  of  Section 
13139H,  Senate  Bill  No.  26,  passed  by  the  57th  General 
Assembly  and  recently  approved  by  the  Governor? 

I might  add  one  further  fact,  to-wit:  That  the  Rolla 
Wholesale  Grocery  Company  a 3 a corporation  does  not  own 
or  hold  any  stock  or  interest  in  the  Ozark  Supply  Company, 
nor  does  the  Ozark  Supply  Company  as  a corporation  own  or 
hold  any  stock  or  interest  in  the  Rolla  Wholesale  Grocery 
Company.  The  sole  and  only  interlocking  interest  is  that 
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certain  business  men  happen  to  bo  directors 
and  stockholders  in  both  corporations. " 


Section  1313911  reads  as  follows: 

w***and  provided  further,  no  manufacturer  or 
distributor,  to  whom,  or  to  which,  this  aot 
applies,  shall  have  any  interest,  directly 
or  indirectly,  in  the  business  of  any  person, 
firm,  company  or  corporation,  applying  for, 
securing,  or  holding,  a permit  under  either 
sub- paragraph  WC**  or  sub- paragraph  "d"  of 
Section  13139e  of  this  Act.  " 

The  only  authority  for  selling  in  original  package  to 
consumers  direct  is  a permit  authorizing  sale  as  a grocer  or 
merchant.  Therefore,  although  you  do  not  say,  I assume  the 
affiliate  corporation  has  a permit  to  sell  3.2  per  cent  beer 
as  a grocer  or  merohant.  Your  letter  states  that  the  Rolla 
Wholesale  Grocer  Co.  has  a wholesaler's  permit. 

I assume  from  your  letter  the  Ozark  Supply  Company  is 
used  as  sn  adjunct  to  the  '.Tholesale  Grocer  Co.  and  that  while 
the  wholesale  grocer  company  as  a corporate  entity  does  not  own 
any  of  the  stock  of  the  Ozark  Supply  Company,  yet  the  same 
people  control  and  operate  both  corporations;  and  under  these 
conditions  it  is  my  opinion  the  provisions  of  the  Act  legalizing 
the  sale  of  3.2  per  cent  beer  hereinabove  puoted,  prohibiting 
a holder  of  a wholesaler's  permit  to  sell  3*2  per  cent  beer 
from  being  directly  or  indirectly  interested  in  the  business 
of  any  corporation  applying  for  or  holding  a permit  to  sell  said 
beer  for  consumption  on  the  promises  where  sold,  or  selling 
same  as  a merchant, would  make  illegal  the  sale  of  beer  by  the 
Rolla  Wholesale  Grocer  Co.  to  the  Ozark  Supply  Co. 


Very  respectf ully  yours. 


APPROVED: 

Auto  r no y Ge  n e" ral 


EDWARD  C.  CROW. 


ACC : AH 


COUNTY  COLLECTOR: 

l 
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Consolidation  of  office*  of  county  collector  and 
county  treasurer  in  certain  counties  - Senate 
dill  No.  76.  

A i'  '/('  h o / \ ( -i  \ i 
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Hon.  E.  W.  Allison 
Prosecuting  Attorney 
Fhelos  County 
Holla,  Hit  sour 1 


FILED 

✓O 


Dear  *r . Allison: 

Your  letter  of  June  7th  addressed  to  this  department 
received  In  whioh  you  request  an  opinion  of  ^hia  office,  and 
which  letter  of  request  ie  aa  follows! 

"As  Prosecuting  Attorney  of  ’helps  County, 

I write  to  request  the  opinion  of  the 
Attorney-Oenerel  on  the  following  facts: 

At  the  general  election  In  November,  1932, 
a County  Treasurer  was  elected  by  the 
people  along  with  other  elective  officers 
but  the  person  elected  failed  to  qualify 
In  that  he  felled  to  give  the  necessary 
hand  under  the  law.  Therefore  the  old 
County  Treasurer  Is  still  holding  the 
office. 

A law  recently  passed  by  the  last  General 
Assembly  of  Missouri  consolidates  the 
offices  of  County  Collector  and  County 
Treasurer  after  the  year  1936,  as  I under- 
stand It.  I write  to  ask  the  opinion  of 
the  Attorney-' General  as  to  whether  or  not 
the  new  law  would  apply  to  the  ec.?*  exist- 
ing in  this  county  wherein  the  elected 
County  Treasurer  failed  to  qualify  and  the 
present  Treasurer  is  a holdover,  and  whether 
or  not  the  law  would  be  applicable  at  this 
time  and  If  not  applicable  now,  would  said 
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l*w  be  applicable  in  ac  far  as  consolida- 
ting the  offices  of  County  Collector  and 
*'Cunty  Treasurer  after  the  general  election 
In  November,  1934* 

Thanking  you  in  advance  for  your  opinion  on 

this  natter,  X am,  " 


The  nee  lav  w leta  you  refer  to  in  your  letter  la  evidently 
Senate  bill  No.  76,  which  repeals  Sections  12190,  12193,  12134, 
12137  and  12138,  Art.  VIII,  Chap.  36,  R.  S.  1929,  end  enacts 
eight  new  sections  to  be  known  as  Sections  12130,  12132a,  12132b, 
12133,  12134,  12137,  12138  and  12138a. 

Your  request  for  an  opinion  is  divisible  Into  two  ques- 
tions] first,  whether  the  new  law  would  apply  to  the  ease  exist- 
ing In  your  county  wherein  the  eleoted  county  treasurer  failed 
to  qualify  and  the  present  county  treasurer  is  e holdover, 
second,  whether  or  not  the  lav  would  be  eppll cable  at  this  time 
and  if  not  applicable  now  would  said  law  bs  applicable  insofar 
as  consolidating  the  offices  of  the  county  collector  and  county 
treasurer  in  your  county  after  the  general  election  in  1934, 

we  ere  assuming  that  your  county  ( Phelps ) has  a population 
of  less  than  40,000  according  to  the  last  decennial  united  States 
census  and  is  not  under  township  organisation.  Which  information 
we  have  obtained  from  the  Blue  Book,  1931  and  1932.  Therefore, 
your  county  would  come  under  the  provisions  of  Section  12132a  of 
Senate  Bill  No.  76,  which  is  as  follows i 

"On  and  after  the  expiration  of  the  term  of 
office  of  the  eounty  treasurer  on  the  31st 
day  of  Dec  sober,  1936,  In  all  eountiae  of 
this  state  which  now  or  hereafter  have  e 
population  of  less  than  40,000  Inhabitants 
according  to  the  last  decennial  United 
States  census  and  not  under  townehln  organi- 
zation, the  eounty  collector  shall  taka  over 
all  the  dutlee  now  performed  by  the  county 
treasurer  and  such  collector  shall  be  eounty 
collector  and  ex  officio  county  treasurer 
and  shall  perform  any  and  all  duties  now  de- 
volving upon  the  county  collector  and  county 
treasurer.  Such  collector  shall  act  aa  ex 
officio  treasurer  and  perform  the  duties 
attached  thereto  with  no  additional  remune- 
ration other  than  such  moneys  as  are  allowed 
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by  lav  for  hie  services  ar  county  collector, 
and  he  shall  not  be  required  to  give  any 
bond  other  than  the  bond  given  aa  county 
collector*  All  duties  and  obligations  now 
imposed  by  law  upon  county  treasurers  in 
counties  having  a population  of  less  than 
40,000  inhabitants  according  to  the  last 
decennial  united  States  census  are  hereby 
set  ov«r  and  made  a part  of  the  duties 
and  obligations  of  the  ex  offlelo  county 
treasurer  as  provided  for  in  section  12132a*” 


by  the  raiding  of  this  section  It  will  be  seen  that  it 
does  not  operate  until  "on  and  after  the  expiration  of  the  term 
of  office  of  the  county  treasurer  on  the  Slat  day  of  December, 
1956" * On  the  last  above  date  the  oounty  collector  shall  take 
over  the  duties  now  performed  by  the  county  treasurer  and  such 
collector  ehall  be  county  collector  and  ex  officio  county 
treasurer  and  shall  perform  any  and  all  duties  now  devolving 
upon  the  county  collector  end  oounty  treasurer,  and  therefore, 
it  will  not  affect  the  situation  in  your  county  wherein  the 
elected  county  treasurer  failed  to  qualify  and  the  present 
treasurer  is  a holdover  for  the  very  obvious  reason  that  the 
law  will  not  be  operative  until  December  Slat,  1936* 

bur  answer  to  the  first  question  answers  your  second 
question  and  it  will  be  seen  that  the  above  section  would  not  bw 
applicable  Insofar  as  consolidating  the  offices  of  oounty  collec- 
tor and  oounty  treasurer  after  the  general  election  in  Kovontoer, 
1934,  for,  as  stated  above,  it  does  not  become  operative  until 
December  Slat,  1936* 


Yours  very  truly. 


COVELT.  H.  KFWrrr 

Assistant  Attorney-General. 


APPROVED! 

ROY  Wkittric'K — 

Attorney-General  * 


CfiHlTXI 


Appellate  courts  do  not  come 
within  the  provisions  of  the 
state  Purchec-inp-  Lew. 


STATE  PURCHASING  AGEWT  LAW: 


Hon.  Perry  T.  Allen, 

Pr  e r id i ng  Ju dge  , 

Sp ringf i el d Court  of  Ap  ■ e al s , 
Springfield,  iss  uri. 


Dear  Sir: 

We  are  a oh  no  t!  ed  ing  receipt  of  your  letter  of  Arne  7, 
1933,  in  which  you  i mu  ire  an  follows: 

"We  .have  just  rec.'ived  a copy  of  Senate  ill  193,  which 
ir  'Tides  f >r  a state  Purchasing  Agent,  ’’o  here  in  the 
o ill  i3  t i e Up r i v field  0 our t qf  Ap p e al s or  eith er  of 
the  vt'ier  an 'ell  ate  courts  ■■■entioned.  we  would  like 
to  have  an  - pinion  f r - • ■ y >ur  office,  as  to  whe ther  lur 
Court  comes  under  the  provision  of  said  bill , 

H if?  t of  o r e , our  n.i rch-  ^ e s , wh ich  &r e usually  in  &■:  al  1 
amounts,  have  o an  ns.de  through  local  dealers  and  we 
would  like  t kn ow  if  it  wil!  be  necessary  to  buy  all 
supplies  thr  u.  h t e Purchasing  Agent,  at  Jeffe  -s.cn  pity. 

Under  -ec.  1904  R.  C.  1939  the  Judge  of  t is  c rt  have 
always  made  t'.  e c streets  for  rent  and  quarters,  -*  ich 
w®  have  been  able  to  secure  nt  greatly  reduced  rates. 

We  have  had  ur  c irt  dockets  ‘'Tinted  io  Springfield, 
which  has  been  very  satisfactory.  We  have  been  able  to 
h id  up  re  «ci 3 rr  the  docket  to  the  printer  until  the 
last  moment  and  thus  get  most  of  the  cases  on  the  'Tinted 
docket.  If  -e  ' & t send  the  docket  g^y  to  be  printed 
we  would  probably  have  to  send  it  several  weeks  before 
the  time  fixed  by  law  (-  ich  is  40  days  before  the  first 
day  of  the  term)  for  sending  out  the  docket  and  all  of  the 
cases  which  were  filed  after  the  docket  is  sent  to  the 
printer  would  <ot  jr-oear  on  the  n rioted  docket,  as  the 
court  is  up  with  its  docket  it  is  essential  that  the 
cases  ap  ear  n.  t*  e docket  so  that  re  will  Vn  w "any 

we  «re gplnp:  to  have , and  how  t o set  the m . 

We  wo  ■ id  also  like  to  have  an  opinion  regardinr  our 
appr opr  i a t ion s , In  P ou se  Bill  691  on r anp ropr  i-tions  -are 

divided  into  four  cub-divisions  - A.  3.  G.  0.  TTader  *3* 
wo  ich  is  the  appropriation  for  the  upkeep  of  the  libra- 
ries at  Sprln  field  and  poplar  Bluff,  we  are  allowed 
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^3090.03,  w rich  in  a reduction  o •: 
a ?? r variation  for  1 9 31  - 3 ■ , nu * i n 
th 9 su be cri"  Si  on s t :•  S , n len q rt  j r 
eurcnaee  HT  any  new  text  ca-cn. 


9,  "10. 19  ?rc.  i the 
vt  Tuffieient  to  v>gy 
9yatr«,  with  >ut  the 


'Ve  i""n  be  able  t.  aa  •: ;»  Bq«e  saving  \nder  "3*  and  we 
i * M'.e  to  ' ' m if  the  ?,■  mnt  saved  under  " Drt  could 
he  up?J  Hr  fie  ur  chase  of  books , office  furniture 
nPd  •?-  Hpmer.t.  As  several  of  tieee  gub-dividi ->ns 
sesu  to  i”  ori  an,  ■■■  e ••oul*’  si  so  like  to  hove  an  >pi  Aion 
fT-.~  u ; ■ to  just  how  close  we  ere  confined  as’  to 
our  chores  under  *ub- divisions  1.  0.  " 

P^rs- 1 y , I fe el  t ?fc  e to babl y are  better  - dv i red 
as  fc..  '-’r  needs  and  ability  to  keep  within  cr  a 11 ov- 
er cc  than  a furcheeir-::  Afent,  unless  he  sn  • t d be  oretty 
"'■'n  informs  • * t £ j t imtfi  in.  , u 

cj t « i e d o «n  a b ou t * ? , 0. 90.03  this  year  , sad  ^ e rc  el l y 

at  we  ■■■■,:.-  ed.  can  not  keep  cur 

- S ■ . eu  a c 'o r i ? ted.  however 

I • " t " locen  £h.&t  pnea  time $ et  defter,  which  1 t in,.' 
n f-  - s - - ■ ya  fill  ii  ise  & g $®  f *r  t. 


'i  th  3oo  t regards  fc  y u and  sJLi  -:he  other  uoys 


3 a 


Y ' ■ t in  ~ j i r t at-  v r r t ; en  at*  HI  L fe> , 1 93 , w i ich 
created  t,h  e office  ■ ■ in/  u cut , ooulic-' 

8 ellate  . rbsr€  in  the  Act  I »o  irts*  used. 

The  Act  refers  throughout  fc  " Hu  art  ts."  x net  i or.  • the 

Act  provides?  * * * H*.  • t or*  • depart re it*  as  used  in  t is  Act 


shall  be  He  rd  to  r.<feu  depart 
bu r e pxi  , in  s f i t .i  L i on , b r any  j t 

or  a t , 


of  f ice 
her  accncv  ■ 


uetii  , 


jo  aT  d , Otossi  ii  r io n , 

t«  . ' ■ ether 


on  whet  r'  u t c.  rts  c ;c 
of  the  rord  " .1  on ?,rt>:‘en t * :.n  a 


t a ■ ’hi ‘vs  t0  pr> o h 1 p r a c nirt? 


1 I/O  O 

it., in  the  Is;  tslstive  .iof  Mtten 
ve  e fined. 


Lf:c?ily  and  in  cT.cn  pari:,  ce  the  words  l!  off  ice,  > oairi  , 
copies  ion,  bureau  sre?  irStitutlon"  are  n t cmrte.  It  -net 
be  determined  t b en  -H ether  t & c a ; > - el  1 ate  c >u r t g are  s *d e : ' r v i- 
m nt - r ■ • e ■: c r » i r un d i r t u c r r t ieul ar  Act.  Ar t i cl e 
3 of  t e C-vustitution  of  Kisr  ri  ro^idan: 

“ Th c p q were  of  tv  :o v - r ruae n t - g all  be  divided  into 
t ree  dirHi-'ct  -Hnnrtvv:  hs ; the  Legislative.,  executive 
and  Judicial  * * * *.* 


The  '■  orfi  ;l deport  '.nr:  '•.H  1.  u ■'  “■  ci 
tion,  *"  ■:  .:  r v •?  J 
Denar tise nfes  H fve  ‘vm:"®'  f 
the  wo rk  "denart-ie r? t * r r.  u c e d 
vision  men  ns  t i > e s c.  ■ e .?  c th  a 


in  f nt  i? revision  of  tu  ‘.etilu - 
moot  is  named  nz  one  of  k t u;;e 
c d ' ) t bel  ieve,  mver,  that 

iv  h above  c net! tutional  nrn- 
norS  * lepartment"  ar  used  In  the 


state  Purcii-  ing  A;  ent  Law.  In  ’action  11  of  the  Act  , the 
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word  * department  * in  defined.  If  the  word  "department"  or  used 
in  the  Act  hen  the  same  weaning  as  the  word  * department*  as  used 
in  t e 0 '.at  i tut  ion,  then  it  w%  ’.Id  have  "been  unnecessary  for 
the  l.'  islature  to  define  the  word  * department*  as  :neaning 
* department , off  ice  , >oard , can’^isn  ion , bureau , last  i tut  l rm* 
because  all  of  the  enuraero.ti  .me  contained  in  the  legislative 
definition  of  the  iord  "department*  come  under  one  of  the 
th  ree  depart  sent  s >f  t he  ov-rn-nn  nt , to-  nit ; th  e L eg  i si  a five , 
Executive  or  Judicial.  If  the  Legislature  hod  intended  the 
word  "depart 'sent*  as  used  in  the  Act  1 1 neon  the  so  te  as  t -e 

word  "department"  or  used  in  the  Constitution,  then  it  * U"  <1 

have  been  unoece --eery  and  merely  surplus  a s to  f-  rthsr  enumerate 
the  v&ri  us  bodies,  because  they  would  e included  in  the 
meaning  of  the  word  * department " . ’’’he  entire  government  of 

the  State,  in  cl ud inr  every  office,  board , eormi onion , etc., 
nset  necessarily  come  under  me  >f  the  throe  denort-'cnts 
created  under  Article  3 of  the  Constitution.  It  is,  therefore, 
apparent  that  rhen  the  Legislature  took  pains  to  define  t e 
word  s.s  it  did  in  Section  11,  it  Aid  not  intend  that  the  word 

"depe  rt  went  * as  defined,  8u  oul  d nave  the  sane  n can  in-,  as  t h e 

word  " d epartment*  t 1 i d i n fc-i i e above  eonstltuti o n r I pro v i e i o n . 

T' i e word  '* d apartment*  , as  used  herein,  is  used  in  its  usual 
and  ordinary  meaning.  In  com:  on  parlance,  the  word  "depart  vent* 
has  a well  known  and  well- re  cor  vised  'leaning,  to- wit;  a divi- 
sion of  tne  executive  or  an  oh  of  the  go  ve  r rase  nt.  The  varius 
powers  and  duties  of  the  executive  branch  of  the  government 
are  delegated  and  performed  by  various  suit— divisions , known 
bs  "depart  ier»te.  * As  an  example  of  the  sub-divisions  of  the 
executive  branch,  we  have  the  Insurance  Depart .-'ent , the  i rosy 
Depart  • ent , f ieh  a a d m Depart"  ent,  etc.  I n | > opul  ar  c -scent 
tli ere  is  no  division  of  the  Legislative-  branch  *.f  the  ov?m~ 
sent  known  an  a depe rt.r-eivt , n t in  popular  concept  in  there 
any  division  Of  the  Judicial  branch  of  the  ov  rrnent  ' wn  as 
a depart  ent.  The  Lc  islsture . therefore,  must  oe  dee-  te  ' to 
have  used  the  word  "depart  ent'*  in  tie  c v-tson  rteanlnf  to 
general ly  used  in  c o»  on  pari ance , to- -It;  a division  of  t1  e 
executive  branch  if  the  government. 

In  18  0*  J.  490,  "department*  is  defined  as;  "Cne  of 
the  divisions  of  the  Executive  branch  of  t e government;  a 
part  or  division  of  the  Executive  government."  Both  by  legal 
definition  and  in  common  parlance  the  ord  *■:- er  art  ent*  , os 
used  in  the  Act, must  he  deemed  to  have  been  used  to  mean  a 
division  of  the  executive  branch  of  the  government.  3a c 

ruling  must  overn  our  decision  in  yur  inquiry,  unless  ap- 
pellate court*  can  be  said  to  be  included  in  the  words,  "or 
any  other  agency  nf  the  State watch  is  the  balance  a - t :e  .defi- 
nition as  sot  out  in  ^action  IX, 

The  general  rule  in  the  c ms t ruction  of  Statutes,  known 
as  ejusdem  generis, Is  that  where  in  a Statute  general  words 


Mr. 
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follow  part icul or  words , the  general  -ords  rill  a©  c n-'L-ered 

ae  eeollca’ole  only  to  Persons  jt  t in  c oC  the  s:  "*q  general 
arr.cter  or  class  inel  r illy  t . in-:s. 

State  Savings  end  Ivan  Co.,  v.  Svicrner,  336  S.  *■*.  1057, 
State  ex  rel  Coodloe  v.  Wurdeman,  227  S.  64, 

Indus tri  el  Loan  C rr  ■>  on  y v.  ri  o*  on  ri  3 1 at  e 1 ns  Co . 

3 3.  (3d)  1046. 

If:  appears  then  that  the  cords  " any  other  agency  of  the 
State"  do  net  tend  to  broaden  the  enumeration  set  out  in  ^ectnn 
11  so  ns  t i include  courts,  because  c urfes  are  not  of  t he  s?  me 
general  choxacter  or  class  rs  the  enumerated  classes , "department, 
off  i ce  , board , commi  1 cion , bu  reau , in  rti  tut  ion. 11 

In  c-.  ns  truing  St  atu  tea , "-or  d $ a f o iarae  n use  are  to  oe 
construed  in  their  ns.tu  rd  end  nr  d in  or  y m e r ni  rig . K an  r.  i brl  T r - s t 

C -ny  v.  . . 371 ; "ellerive  Inv.  Co.,  v.  : - Cltv* 

13  S.  W.  (2d)  , 80S. 

In  vie-?  of  the  fore?  if,,  it  it  t erefexe  the  opinion  of 
t is  Department  that  the  mord  [*  'opart  ent"  mst  be  c nstrued  to 
mean  s.  division  of  the  executive  branch  of  the  gov  mn  nfc,  md  not 
to  include  appellate  c'urts;  t‘  t a or  -.gr  ’"ord  in  the  definition 
or  the  general  vords  at  the  end  can  give  trie  c nntrueti  n tart 
this  Act  " s intended  tc  suniy  to  the  appellate  c irts  of  file 

State. 


'•0  to  your  sec  nd  inquiry,  it  is  our  opinion  that  the 
RPP 7 prist i nr  ’mist,  be  us e d f o r toe  cur  ore  for  Hbtj  c}'  t ■ e v ere 
made.  In  36  Cyo , 695,  it  1r  said, 

11  Appropriation  Acts  specify  tlie  pur  coses  for  -hi  ch  t ve 
ap;  ropriations  made  shall  be  used,  and  a opr  opr i:.. tions  made 
'or  -no  purpose  can  hot  be  used  for  any  >£her  ,m  r.-se.* 

It  la,  therefore,  our  opinion  that  v i are  n t authorised 
to  divert  funds  appronr iated  for  a ^articular  euro  me  to  be  used 
for  purposes  other  than  those  specified.  If  e a f -r  appro- 
priations are  of  such  character  an  might  re  .s-.nably  f«n  within 
more  than  one  specific  anpr opr i at i>n,  we  see  ■ r object i on  in  pa y- 
ing  for  such  --ur  chases  out  of  either  gppropriat ion. 


APPROVED: 


yery  ‘ £ ly  yon 


Attorney  Ceneral. 
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No  authority  in  senate  Bill  80  for  refund  of 
penalties,  interest  or  costs  paid  prior  to 
April  13,  1933 

Cross  index  under  ‘Delinquent  Taxes.** 

August  39,1933 


Hon*  &•  . Alrison 

Prosecuting  Attorney 
Phelps  County 
Rolla,  ls-url 


Dear  Mr.  Allis  ns 

it  herewith  acknowledge  receipt  of  your  request  for 
an  o inion  of  this  office,  your  request  reeding  as  follows: 

**  * *ja  oases  wnere  taxpayers  paid 
delinquent  and  back  taxes  bet  eon 
Jnnu  ry  1st,  1933  and  April  13th,  1933, 
the  dates  respectively  on  which  1933 
taxes  became  delinquent  and  the 
‘resale. lion*  law  became  effective,  and 
included  in  their  payment  all  penalties, 
interest  and  costs,  should  such  tax- 
payers be  entitled  to  recover  the 
amount  of  such  penalties,  inter  ©t  find 
costs,  in  view  of  the  fact  th  t other 
taxpayers  who  waited  til l after  senate 
Bill  No.  80  became  effective  were 
reli  ved  of  all  their  penalties,  interest 
and  coats  for  taxes  del  indent  over  the 
same  years. * + * * 

Senate  Bill  80,  providing  for  the  remission  of  pen- 
alties, interest  and  costa,  under  certain  circumstances,  is 
found  on  page  433  of  the  paws  of  1933.  section  1 of  said  Bill 
Is  as  follows: 


*ln  payment  of  the  taxes  assessed  against 

any  person  whose  name  appears  upon  the 
personal  deiin  uent  ..lets  of  any  year  or 
years  prior  to  January  1,  1833,  and  in 
payment  of  the  taxes  ase eased  against  any 
real  estate  which  appears  upon  the  lists 
of  delinquent  and  back  taxes  of  any  year 
or  ye  rs  prior  to  January  l,  1933,  in- 
cluding delinquent  taxes  for  the  year  1933, 
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the  collector a of  revenue  of  the  counties 
and  cities  of  the  state  are  hereby  eopower- 
ed  and  directed  to  accept  the  original 
amount  of  said  t aes  aa  charged  ag  last 
any  such  person  or  r al  estate  relieved  of 
the  penalties,  inter  et  and  costs  accrued 
upon  the  ease;  Provided,  however,  that 
such  reel salon  of  penalties,  Inter  at  and 
costs  shall  he  In  full  If  said  taxes  are 
prld  not  later  then  June  30,  1933$  If 
paid  after  Junr  30,  1933,  and  not  later 
than  August  31st,  1933,  then  such  remission 
shall  be  75  per  oent  of  such  penalties, 

Interest  and  costs;  If  paid  after  Awrust 
31st,  1933,  and  not  later  than  tie  to  her 
31,1933,  . uch  remission  shall  be  50  per 
cent  of  sucK  pena  tie?,  interest  and  cost; 

If  paid  after  Oct.  31,  1933,  and  not 
later  than  Dec.  31,  1*33,  then  such 
remission  shal  be  36  per  cent  of  such 
penalties,  interest  and  costs!  Provided, 
furth  r,  th  t after  use.  31,  1933,  all 
penalties,  late  et  and  costs  er  afore* 
said  shall  be  restored  aac  be  In  full 
foxoe  and  effect  for  the  full  period  of 
tine  since  their  accrual  and  as  If  this 
act  had  not  b en  passed. * 

It  Is  to  be  noted  that  this  ct  only  applies  to  taxes 
which  remain  unpaid,  which  tire  "on  the  delinquent  personae  lists" 
and  are  "upon  the  lists  of  deiln  uent  and  back  taxes."  No  mention 
is  made  at  any  place  In  the  bl ^1  of  any  refund  to  be  allowed  to 
those  who  had  paid  penalties.  Inter  et  and/or  costs  prior  to  the 
passage  of  the  Act.  Accordingly  no  relief  le  granted  to  then* 
ihe  Act  was  one  primarily  assigned  to  accelerate  the  payment  of 
taxes  eo  as  to  relive  the  state  and  County  governments  from 
the  financial  44  S tries  resulting  from  four  year  of  econondo 
depression.  To  permit  a refund  of  penalties,  Interest  and  cost* 
would  defeat  the  urposea  of  the  MSt. 

The  failure  of  the  legislature  to  permit  the  refund  or 
legislate  on  the  matter  of  penalties,  interest  and  costs  already 
paid  Into  the  public  treasuries  was  recognized  and  considered  by 
our  supreme  C urt  in  the  o&  e of  :>tate  ex  rel.  v.  Koeln,  61  s,  w. 
(3d)  7&G.  The  defendant  in  th  t case,  the  collector  of  rev  nue 
of  t.u>ul®,  attacked  senate  Hill  No.  80  on  the  ground 
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(among  others),  th  t the  Bill  was  unconstitutional  as  it  ulscrl- 
mated  between  taxpayers  in  not  permitting  or  author! ring  a refund 
of  penalties  paid  prior  to  the  passage  of  the  ^ct.  Judge  Hays, 
in  considering  the  point,  stated  as  follows  on  pages  753,754: 

"*  • *In  support  of  bis  contention  the  respond- 
end  argues  in  aubat  nee  that  the  act  would  de- 
stroy the  uniformity  of  * burthen  of  taxes1  to 
which  it  relates,  th  t no  prowl si on  is  made  to 
restore  uniformity  by  refunds  to  those  who  have 
already  paid  del inquest  tares  together  with 
the  penalties,  and  no  provision  made  for 
dif fereat 1 ting  between  deiin.uent  taxpayers  who 
are  needy  and  those  merely  shiftless.  Evidently 
the  argument  proceeds  upon  a mlsconoeptl  n as 
to  what  constitutes  tares  in  the  proper  sense, 
lifie  have  already  pointed  out  that  the  penalties 
affected  ere  not  pert  of  the  tar.  The  tax  is 
presumed  to  h ve  been  uniformly  and  properly 
i!) posed.  Both  the  tar  and  the  'burden1  thereof 
remain  without  change.  The  at- te  is  under  no 

M isim  Mm  % a* 

Imk*.  sms.  &m.  tevt  Mk&  eg&u.  * * * * 

It  is  ther  fore  the  o ini on  of  this  office  that  there  is 
no  authority  under  senate  Bill  80  for  the  refunding  of  penalties, 
later  est  and  costs  paid  into  the  public  treasuries  prior  to  Aoril 
13,  i933. 


Respectfully  submitted. 


AJPPRGTRDI 


HASRT  G.  VAhTNKR,  JR. , 

Assistant  Attorney  (eneral. 


Tttoruey  General. 
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Taxes  payable  by  liquidator  of  faile  bank 
foe  taxes  assessed  before  failure, 
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don,  , . Allison 

^roseeutln  Attorney 
helps  County 
Holla,  ieeourl 


Dear  ?r . ill  1 eon  i 

This  of  1c©  Is  in  receipt  of  yovr  letter  of  October 
Pth  with  request  for  an  opinion  from  this  Department,  which 
lett  r is  as  follows? 

” The  Bank  of  ft.  -lamop,  In  t 1 s County, 
eloped  its  doors  and  wap  was  n laced  in 
the  banns  )f  the  Finance  Commissioner 
about  August  88,  1938.  It  had  at  the 
time  outstanding  capital  stock  of  60,000. 

The  assets  of  this  ban  - are  now  in  the 
ban'1®  of  & Special  eputy  Finance  Commis- 
sioner as  liquidation  officer. 

A tax  bill  for  general  state,  county,  road 
an  i retool  ouroos  s has  been  pa*  rented  to 
the  fpecial  © uty  Finance  Coami selaner 
against  th©  capital  stock  of  this  closed 
bank  for  about  700.00.  This  tax  bill  is 
based  an  the  1938  assessment. 

I write  to  ask  your  opinion  if  the  above 
taxes  are  legally  char  eable  a ainst  the 
assets  of  the  bank  now  in  the  hands  of  the 
Special  eputy  Finance  Commi  sf  iomtr  and 
should  be  paid  by  him  out  of  such  assets, 
or  whether  they  should  be  pa la  by  Individual 
owner f and  elders  of  shares  of  capital 
stock. * 
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The  question  is i Are  state,  county,  road  and  school 
taxes  chargeable  against  the  assets  of  a failed  bar>k  on  an 
assess  lent  made  before  the  failure  of  th<j  bank,  or  should  the 
taxes  be  paid  by  the  shareholders  of  the  ban*?? 


Section  3766,  as  amended  by  avR  of  Missouri,  1931, 
tango  557,  and  action  9786  R.  S.  lTgo^  aro  the  sections  which 
pertain  to  the  asses?  ent  of  banks,  t Ich  two  sections  are 
herein  set  fort'  nrxl  are  as  follows: 

"sec.  3766,  V Sb-zmr  W *4  HTTP  AC  THR  I#1  AMD 

a*’S iirs  commas  akd  stock  v crrmm 

C OR  POP  AT  lu  S * —The  property  o f nan  of  a c tnr- 
in;'  oo  panic?  and  other  corporations  named 
in  article  7,  r dapter  32,  Insurance  com- 
panies organised  under  the  laws  of  this  state 
and  all  other  corporations,  the  taxation  of 
whic  is  not  otherwise  provided  for  by  law, 
shall  be  assessed  and  taxed  as  such  companies 
or  cor porat ions  in  their  corporate  names. 

Person*  owning  char  o of  stock  in  banks,  or 
in  joint  stock  institutions  or  associations 
doing  a banking  business,  shall  not  be  re* 
quired  to  deliver  to  fro  assessor  a list 
t eroof,  but  the  president  or  other  chief 
officer  of  such  corporation.  Institution  or 
assoc  la  tl  o*  shall,  under  oath,  deliver  to 
the  accessor  a lirt  of  all  shares  of  stock 
held  therein,  ami  the  face  value  thereof, 
the  value  of  all  real  estate,  if  any,  repre- 
sented by  such  shares  of  stock,  together  with 
all  reserved  funds,  undivided  profits,  prem- 
iums or  earnings  and  all  other  values  belong* 
ing  to  such  corporation,  company,  Snetltution 
or  association;  and  such  shares,  reserve  finds, 
undivided  profits,  premiums  or  earnings  and  all 
other  values  so  listed  to  the  as  fee  sea*  shall  bs 
valued  and  assessed  af  other  property  at  their 
true  value  in  money , less  the  value  of  real 
estate,  if  any,  represented  by  such  shares  of 
stock,  less,  also,  the  value  of  stock  in  other 
corporations  held  by  such  bank  or  Joint  stock 
Institution  or  association  doing  a banking  bus- 
iness; Provided,  however,  that  no  dedust lea 
shall  be  allowed  on  account  of  stock  in  any  one 
.manufacturing  or  business  company  in  excess  of 
forty  per  -"ent.  of  t~e  capital,  surplus  and 
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im-ivided  profits  of  such  bank  or  Joint  stock 
Institution  or  association  doing  a banking 
business.  Tlvate  bankers,  brokers,  money 
brokers  and  exchange  dealers  shall  make  like 
returns  and  be  arse seed  and  taxed  thereon  in 
like  Banner  as  hereinbefore  provided*  rovll ed, 

however,  that  the  license  hereafter  required 
to  be  paid  by  any  such  bankers,  brokers  and 
dealers  in  addition  to  such  taxes  shall  not  ex* 
ceed  one  hundred  dollars  per  an nun . It  is  here- 
by made  the  duty  of  the  county  clerk  to  include 
In  his  abstract  of  the  assessor's  books  required 
to  be  sert  to  the  stste  auditor,  valuation 
of  all  nroperty  assessed  under  this  section 
under  the  head  of  'corporate  comoanles,*  and, 
in  addition  thereto,  he  shall  make  out  from 
the  lists  deliver  d to  the  assessor  as  above 
nrovlded,  and  sand  the  same  to  the  state 
a dltor  to  be  laid  before  the  state  board  of 
equalisation,  on  or  before  the  twentieth  day 
of  February,  in  each  year,  an  abstract  of  the 
acse semen t of  all  corporations  or  person* 
doing  a banking  business  In  his  county , show- 
ing th<?  ra.ne  o each  bank,  the  n umber  of 
shares  of  stoek  and  their  face  value,  the 
amount  of  reserve  funds,  undivided  profits, 
premiums  or  earnings,  and  all  other  values, 
together  with  the  assessed  value  thereof, 
also  the  value  of  the  real  estate  deducted  as 
above  provided,  and  the  a esc seed  value  of  such 
real  estate  as  shown  by  the  real  estate  book." 


"Sec.  9766.  2UCU  TAXr  S,  HOT  PAID  A»P  P CQVERFD. 

The  taxes  assessed  on  shares  of  stoek  embraced 
in  such  list  shell  be  paid  by  the  corporations, 
respectively,  and  they  nay  recover  from  the 
owners  of  such  shares  the  amount  so  nald  by  them, 
or  deduct  the  same  from  the  dividendn  accruing  on 
such  shares;  and  the  amount  so  paid  shall  be  a 
lien  on  such  shares,  respectively,  and  shall  be 
paid  before  a transfer  thereof  can  be  -nade. " 


In  an  early  case  in  regard  to  the  pay  ent  of  taxes  of  a 
failed  bank  assessed  before  the  failure  of  same,  the  fupreme  Court 
said  « 


"'’’he  state  has  a right  paramount  to  other 
creditors  to  be  paid  tax  s due  it  from 
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assets  In  the  hands  of  a receiver,  and  th# 
court  should  see  that  such  tax's  are  paid 
before  distribution  to  other  creditors, 
although  the  demand  was  not  presented  by 
the  collector  within  the  fcl-:e  prescribed 
bj  the  court  for  the  pr  sen  tat  io*  of  elaima*" 

•reeley  v.  The  Provident  * avln  :s  ank  et  al., 
Sexton,  Collector,  9ft  *o.  458  (Quoting  from 
the  syllabus)* 


In  the  case  of  State  ex  rel.  Bay,  Collector.  v,  ritl sens' 
State  Bank,  202  S*  582,  1*  c*  385,  274  Mo,  60,  which  war  a suit 
b the  Collector  of  Revenue  of  Shannon  County  against  the  Citizens 
State  Bank  for  taxes  due  said  County  assessed  In  June,  1913, 
against  the  stockholders  of  the  Birch  ""reo  f'tate  Ban1-  , which  had 
formerly  done  a banking  business  In  said  county  and  which  bank  and 
its  assets  had  been  bought  by  the  Citizens*  1 tate  Bank,  the  follow 
in  , was  said  by  the  court t 

"The  legislators  of  this  state  evidently 
contemplated  that  a large  r>ortlon  of  the 
ptoek  in  both  state  and  national  banks  might 
be  held  by  nonresidents  of  the  state;  that 
In  sons  of  the  banks  there  si  ht  be  a large 
number  of  shareholders  Whose  respective 
Interests  were  small ; that  It  would  be  both 
Inconvenient  and  expensive  for  the  collector 
to  recover  the  tax  from  the  delinquent  stock- 
holders as  provided  in  sections  11461,  11465, 
and  in  the  Laws  of  1913,  at  pages  739  and  740, 
donee  section  11359,  R,  s*  1909,  w-is  enacted 
to  meet  the  above  difficulties.  Said  section 
reads  as  fol’ows: 

•The  taxes  assessed  on  shares  of  stock 
embraced  In  such  list  (referring  to  section 
11357,  r pra)  shall  be  paid  by  the  corpora- 
tions, respectively,  and  they  may  recover 
fro-1  the  owners  of  such  shares  the  amount 
so  paid  by  them,  or  deduct  the  same  froa 
the  dividends  accruing  on  such  shares;  and 
the  amount  so  paid  shall  be  a lien  on  r ch 
shares,  r soectlvely,  and  shall  be  paid 
before  a transfer  thereof  can  b9  made*' 

The  language  used  in  this  section  is  plain, 
unambiguous,  and  mandatory  in  Its  terms* 

It  should  receive  a reasonable  construction 
at  our  hands,  and  unless  the  irch  ire*  State 
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Bulk*  without  any  sale  of  its  arrets 
having  bean  inidt,  In  a suit  against  It 
for  those  taxes,  could  have  shown  that  It 
had  under  Its  control  no  funds  or  property 
with  which  to  pay  the  same,  the  collector, 
on  the  record  before  us,  would  have  been 
entitled  to  a Judgment  against  said  bank  > 
for  the  taxes  aforesaid.  ctate  ex  rel,  v. 
r hr  yack,  179  :«o.  loc.  clt.  440  , 78  S*  W. 

808?  {'*any  other  cases  cited  to  sur'ort 
this  statement)  *t#»#*#**t«*t 
A recovery  Is  not  permitted  on  the  theory 
that  the  bank  Is  rrlmarlly  liable  for  the 
taxes  assessed  against  the  shareholders,  but 
upon  the  orlnelple  that  the  latter  have  been 
legally  aasesred  with  thepayment  of  same; 
that  tho  bank  Is  required  by  section  11359, 
supra,  to  pay  the  taxes  thus  assessed?  that 
It  has  refused  to  pay  the  same,  although 
having  In  lte  possession  funds  or  property 
applicable  to  the  payment  thereof. 

On  the  facts  above  stated,  the  lr*ch  't'rea 
ftate  uank  could  have  been  held  as  garnishee 
for  the  taxes  assessed  against  the  respective 
stockholders.  In  order  t avoid  a oul tlpl ic- 
lty  of  proceedings  against  the  stockholders, 
the  Legislature  saw  fit  to  provide  a more 
direct  way  of  dealing  with  the  subject  by  t e 
peerage  of  section  11359,  which  requires  the 
bank  to  pay  the  tax,  and  to  become  reimburs- 
ed as  therein  provided,  "a  are  of  the  opin- 
ion that  there  Is  neither  hardship  nor  Injus- 
tice, under  the  circumstances  aforesaid.  In 
requiring  the  bank  to  pay  the  tax,  nor  in 
holding  It  liable  therefor  In  care  of  its 
neglect  or  refusal  to  pay  the  same* 

In  rtate  ex  rel.  v.  Shryaek,  179  ’to*  loc.  clt* 
440,  78  S.  W.  PIE,  we  said* 

* vf ter  the  assessment  Is  thus  wade  against 
the  shares  of  stock  in  the  names  of  the 
shareholders.  It  U i legal  to  make  the  bank 
pay  t,he  tax  ancTrecover  ftTrom  the  stock- 
holders. iketion  155 . ITT  .’at lonaj 

-unk  v.  Co"- won  wealth,  9 all.  353  { 19  L.  ,:d. 
701  )j  Aberdeen  Bank  v.  Chehalls  Co.,  166 
IT.  £ . 440  (17  tup.  Ct.  629,  41  L.  d.  10c9).* 
(Italics  ours.)  * 
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In  the  care  of  State  ex  ?*el  • Donnell,  Collector,  v. 

People »f  Bank  of  eSoto,  263  S.  W.  206 , which  was, 

•*  * a suit,  at  the  relation  of  the  collec- 
tor of  the  revenue  of  Jefferson  county, 
against  the  People Bank  of  DeSoto,  in 
charge,  at  the  time,  of  a special  deputy 
bank  eo-rwissioner,  appointed  imder  the 
statute,  to  assirt  in  the  liquidation  of 
the  business  of  the  bank,  it  being  insol- 
vent. The  act lor  is  based  on  a a lain  for 
unpaid  bac'-’  taxes  alleged  to  be  due  the 
county  for  the  year  1 "SO,  in  the  sum  of 
i 2, 423.36,  including  interest  and  the 
col  1 sc  tor ' s coinas  i sc  ion* 

After  the  overruling  of  a demurrer  to  the 
petition,  alleging  that  no  cause  of  action 
was  stated,  defendant  filed,  as  an  answer, 
a general  denial,  and  the  issues  thus  Joined 
were  tried  by  the  c jurt,  resulting  in  a 
judgment  in  favor  of  the  plaintiff,  and 
against  the  defendant,  for  i 2,512.61,  and 
the  further  sum  of  261.26,  attorney's  fees, 
and  that  the  plaintiff  was  entitled  to 
priority  of  cayman t over  the  depositors 
an  ! general  creditors  of  the  bank.  r « 
this  Judgment,  render  d January  21,  1922, 
the  defendant  has  appealed.* 

This  case  is  decisive  of  the  question  submitted  in  your  letter 
above,  and  the  Supreme  court  an id,  in  affirming  this  judgment,  the 
following: 


“The  manifest  purpose  of  section  1277 S,  supra, 
is  to  afford  the  assessor  authentic  information 
ae  t a the  owners  of  the  shares  of  stock  in  a 
corporation,  that  sveb  shares  may  be  ro per ly 
assessed  against  them.  St.  L.  aldg.  Sav. 
Ass'n  v.  hightner,  42  3o.  loc.  cit.  426.  *hy 
thus  assessed  when  the  banking  corporation 
section  12777,  supra),  le  required  to  pay 
the  taxes  on  the  shares,  and  be  repaid  by  the 
shareholders,  is  of  no  concern  to  us  in  the 
solution  of  the  question  at  issue.  The 
legislature,  in  its  wisdom,  saw  fit  to  ore- 
scribe  this  manner  of  assessing  and  collecting 
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taxes  of  this  chars'1  top , and  therefore  our 
inquiry  is  Halted  to  arcertainlng  end  deter- 
mining whether  the  statute  has  been  subs ten* 
t tally  complied  with  in  furnishing  the  assessor 
with  the  required  information  to  enable  him 
to  make  a valid  assessment.  ********* 


A more  recent  ease  on  the  question  submitted  in  your 
letter  is  the  caso  of  ”t*te  ex  rel.  yatt.  Collector  of  f avenue , 
v.  &.  Li.  Cantley,  State  f- inane e Commies loner,  385  'o*  67,  1.  e. 
7<(  £6  £.  • 1 . c . 979 • The  court  said  : 

"This  brings  us  to  the  final  contention  of 
appellant  which  la,  'that  the  assessment 
and  payment  of  this  pars  nal  tax  by  the 
corporation  Itself  Isa  mere  matter  of  con- 
venience, the  bank In  5 cor  norat Ion  serving  ae 
the  agent  of  the  stockholders,  which  agency 
ceased  whan  the  banking  or norat ion  closed 
its  doors  anc  di  sc  or  tin  vied  the  banking 
business,  said  corporation  not  being  respons- 
ible for  any  taxes  falling  due  after  the  date 
of  the  closing  of  such  institution, * 

hethnr  or  not,  as  bo tween  the  bank  and  its 
shareholders,  the  bank  Is  their  mere  agent  for 
the  payment  of  their  taxes,  the  statute  In 
plain  ter~!s  makes  the  hank  dlrootly  respons- 
ible for  the  payment  of  the  taxes  assessed 
against  the  shareholders.  The  duty  of  the 
bank  to  pay  the  tax,  if  it  has  assets  with, 
which  to  pay  it,  is  a personal  liability  of 
the  bank  to  the  tax  collector.  (?tate  ex 
rel.  Bay  v.  Cltisens  state  Bank,  eu^ra, 
pa^er  6fi  to  71*)  It  affirmatively  appears 
rrom  the  agreed  statement  of  farts  that  tha 
Peonies  Bank  of  Charleston  had  ample  assets 
to  pay  the  tax  s and  that  said  assets  were 
transferred  to  the  eoplos  Fx change  Bank 
in  consideration  of  the  agreement  of  the 
latter  bank  to  assume  the  liabilities  of  the 
former  bank.  'Vtder  the  facte  in  this  case 
the  '’copies  Vxchange  Bank  must  be  held  liable 
for  the  payment  of  the  taxes  assessed  against 
the  shareholders  of  the  Peoples  P*nk«  (State 
ex  rel.  bay  T . Citizens  State  Bank,  supra.) 
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The  reasons  for  the  existence  of  the  statute 
requiring  a fall  d or  closed  bonk  to  oay  the 
tax  as reseed  against  Its  shareholders  out  of 
Its  aerate  In  the  hands  of  its  liquidating 
officer  or  of  the  successor  bank,  which  takes 
over  It-e  assets  and  assumes  its  liabilities, 
ere,  to  say  the  leaet,  just  as  controlling  ae 
they  are  where  the  bank  is  a live  and  going 
concern  when  the  assessment  against  Its  share- 
holders is  made. 

Assuring,  as  appellant  contends,  that  ths 
collector  may  proceed  egalart  the  Individual 
shareholder,  if  he  can  re  ch  him,  and  ray 
collect  from  him  directly  the  tax  on  his 
shares  assassed  against  his.  It  does  not  at 
all  follow  that  the  collector  may  not  assert 
his  claim  against  the  assets  of  the  back  nade 
liable  for  ths  tax  in  the  first  Instance  and 
collect  the  tax  from  any  person,  corporation 
or  officer  In  possession  of  such  assets  and 
standing  In  the  shoes  of  ths  bank  whose  share- 
holders were  assessed,* 


vhile  the  shareholders  of  the  bank  are  primarily  liable 
for  the  payment  of  the  t ^xes  on  their  shares  of  stock  In  the 
bank,  yet  It  le  the  duty  of  the  bank  to  pay  the  taxes  assessed  on 
the  shares  of  stock  as  provided  In  Sectl  n 9766  R,  S,  1989,  supra, 
and  If,  and  when,  a bank  falls  and  is  placed  In  the  hands  of  the 
Commissioner  of  Finance, the  Collector  of  Revenue  may  look  to 
and  compel  oayment  of  the  taxes  out  of  the  carets  of  the  failed 
bank  on  a legal  assessment  mads  be form  the  failure  of  the  bank. 

It  la,  therefore,  the  opinion  of  this  ''apartment  that 
the  Special  < eputy  Com  Isa loner  of  Finance  In  charge  of  the  affairs 
of  the  Bank  of  " t . Janes,  should  pey  these  taxes  out  of  the  assets 
of  the  bank,  < owever,  this  does  not  relieve,  in  our  opinion,  the 
shareholders  from  payment  of  same  because  it  is  their  primary  duty 
to  do  so. 


Should  there  bs  an  f further  question  relative  to  this 
matter,  we  shall  be  glad  to  give  the  matter  further  attention. 


Very  truly  yours. 


A*  ROVFD: 


WTO1 

Vttornsy-Oeneral , 


COVELt,  R,  BEE  ITT 

Assistant  Attorney -General 


Judges:  Salaries  begin  on  qualifying  by  taking  oath  of 

office  for  all  judges,  retiring  Circuit  Judges 
have  one  day  in  January  this  year.  N mber  of 
days  in  calendar  month  makes  division  to  calculate 

divisions  of  monthly  salary.  ~ . 

/la //_  J A a 4 ' *t  t-A  * 

/ / / 
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Hun.  For re  t o-nith, 
*^t£te  Auditor, 
Jefferson  City,  Mo. 


At  t : Mr.  E.  L.  -Jigg,  “arrant  Cler^. 


Derr  Slr:- 


-e  hove  your  inruiry  of  J nuary  17,  1 as  follows* 

R ®ill  you  please  aevise  the  Auditor’s 
office  concernin’:  pay  of  the  Circuit  Judges 
and  the  Su.  raane  Court  Judges  for  the  month 
of  January.  Are  the  retiring  Circuit  Judge, 
entitled  to  one  or  to  days  pay,  and  also 
what  number  of  days  pay  are  the  Co  rt  of 
Appeal  Judges  ana  Au  rerae  Court  Judges  to 
receive?  Is  the  pay  to  be  divided  on  t>e 
basis  of  thirty  or  thirty-one  days  to  the 
month?" 


The  t ns  of  the  Circuit  Judges  begin  on  the  first 
Blond ry  in  January  next  ensuing  after  their  election  (Sec.  13?7, 

H.S.  Mo.  1320),  they  shall  hold  their  offices  for  the  term  of 
six  years  (Sec.  25,  Art.  VI,  Constitution  of  Missouri). 

The  result  is  that  a retiring  Circuit  Judge  rece’rei 
one  day’s  day  only  in  January,  that  is  "'or  January  l3t,  if  his 
successor  qualifies  on  the  first  Monday,  which  is  J nusry  2nd, 
this  year.  0"  course,  if  the  ne  judge  fails  to  utlify  by 
taking  hi:;  o th  of  office,  the  retiring  judge  holds  over  up  to 
the  day  of  his  successor’s  cu.  lifyinj,  unless  the  retiring  judge 
disqualifies  himself  by  qualifying  in  another  office  or  other  Lse 
vacating  the  office.  (Sec.  5,  ^rt.  XIV,  Constitution  or  Mfssorrl). 

Und  >r  Sec.  7,  Art.  VI,  Constitution  M'  ssouri , th  ten 
year  terms  of  the  Supreme  Court  judge.-  begin  on  January  first 
next  ensuing  after  their  election,  hut  they  ar<  not  entitled  to 
the  salary  of  the  office  until  they  enter  upon  the  duties  of 
their  of  ices  by  taking  the  Constitutional  oath  of  qualification. 
Under  the  same  Article,  Courts  of  Appeals  judges  also  begin  their 
terms  of  office  on  J miary  first,  or  as  soon  as  they  cualify  like- 
wise on  or  aft  r January  first  (Sec.  1325,  I;. 3,  Mo.  1929), 
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As  the  animal  salaries  are  paid  in  t elfth  parts  or 
each  calendar  month,  each  month1 s pay  here  a division  is  necessary 
should  be  divided  by  the  number  of  days  in  the  calendar  month, 
or  thirty-one  in  January. 

As  Judge  Burney  and  Tipton  qualified  on  January  ;nd, 
1333,  they  ill  draw  thirty-thirty  firsts  of  the  January  salary 
of  the  office,  the  other  thirtyfirst  in  each  case  going  to  their 
predecessors  in  office,  but  Judge  Burney,  is  entitled  to  one  day*s 
salary  as  Circuit  Judge  of  Jackson  County,  as  his  term  as  such 
did  not  expire  until  the  night  of  January  First,  1933, 

Judge  Hay.  did  not  qualify  unJil  January  9th, 1333,  so 
that  Judge  Ha gland  is  entitled  to  eight  days  as  holding  over  that 
long  in  January  after  the  expiration  of  his  term  of  office,  and 
Judge  Hays  is  entitled  for  the  same  length  of  time  to  his  sal  ry 
as  Circuit  Judge  ^hich  office  He  retained  until  he  took  his  oath 
of  office  as  Supreme  Court  Judge. 

Respectfully  yours. 


DBNTOa  DUNN 

Assistant  Attorney  General 


Ath  ir.OV.  -D: 


HOY  McKITTKICK 
Attorney  General 
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COUNTY  HIGHWAY  ENGINEER  - Authority  under  Sec.  8011  Revised  Statutes  of 

Missouri,  1929  to  appoint  assistants  - definition 
of  assistant. 


C January  25 > 

0 1 9 3 3. 

P 

Y 


Hon.  C.  Arthur  Anderson, 
Prosecuting  Attorney, 

St.  Louis  County, 
Clayton,  Missouri. 


My  dear  Mr.  Anderson: 

I acknowledge  receipt  of  your  request  addressed  to 
this  office  of  January  12,  1933  endorsed  upon  the  letter  of  Mr.  John  M. 
Crutsinger  wherein  you  request  the  opinion  of  this  office  as  to  the 
authority  of  the  County  Highway  Engineer  of  St.  Louis  County  to  employ 
truck  drivers,  mechanics,  operators  and  superintendents. 

We  have  received  a request  from  William  H.  Bray, 
County  Counselor,  which  request  is  as  follows: 

"l  am  asking  for  your  opinion  as  to  whether  or  not 
the  county  court  in  counties  of  a class  of  St.  Louis, 
has  the  power  of  appointing  the  various  offices  in 
the  Highway  Engineer  Department." 

As  both  of  these  requests  cover  the  same  situation 
and  undoubtedly  the  same  set  of  facts,  we  are  answering  you  both  with 
this  one  opinion. 


The  first  proposition  to  be  considered  is  the 
status  of  the  County  Surveyor,  to-wit:  Is  he,  or  Is  he  not  Ex-officio 
Highway  Engineer  of  St.  Louis  County  by  virtue  of  his  office  as  County 
Surveyor?  It  is  the  opinion  of  this  office  that  without  any  doubt  Mr. 
Crutsinger  is  the  Ex-officio  County  Highway  Engineer  by  virtue  of  the 
provisions  of  Section  8011,  Revised  Statutes  of  Missouri,  1929: 

"♦♦♦Provided,  however,  that  in  all  counties  in  this 
state  which  contain  or  which  may  hereafter  contain 
more  than  fifty  thousand  Inhabitants,  and  whose 
taxable  wealth  exceeds  or  may  hereafter  exceed  the 
sum  of  forty-five  million  dollars,  and  which  adjoin 
or  contain  therein,  or  may  hereafter  adjoin  or  con- 
tain therein,  a city  of  more  than  100,000  inhabitants 
by  the  last  decennial  census,  the  county  surveyor 
shall  be  ex-officio  county  highway  engineer ♦♦♦. " 

The  portion  of  Section  8011  above  quoted  is  the 
portion  that  applies  to  the  County  of  3t.  Louis,  which  has  a population 
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in  excess  of  50,000,  a taxable  valuation  in  excess  of  forty-five  million 
dollars,  and  is  adjoining  a city  in  excess  of  100,000  in  population. 

Your  county  falling  under  such  classification,  the  wording  of  the  statute 
is  mandatory  and  the  county  court  has  no  discretion  or  choice  in  the 
matter  of  the  appointment  of  the  Ex-officio  Highway  Engineer. 

The  question  as  to  the  constitutionality  of  the  pro- 
viso above  referred  to  has  been  heretofore  passed  upon  by  the  Supreme 
Court  and  has  been  held  valid.  This  was  determined  in  the  case  of 

STATE  ex  inf. BARKER  vs,  SOUTHERN,  177  S.W.  640,  l.c,  643 

where  it  is  said: 

"***The  purpose  in  each  clause  of  the  sentence  was 
to  create  a distinction  based  upon  differences  in 
population  and  in  wealth;  for  if,  as  the  Legislature 
rightfully  assumed,  counties  of  50,000  inhabitants 
would  acquit©  coincidentally  a taxable  wealth  of 
$45,000,000,  it  might  be  well  assumed  that  such 
counties  would  not  have  less  wealth  when  they  should 
embrace  or  adjoin  cities  containing  100,000  inhabi- 
tants. ***  Our  conclusion  is  that  this  proviso  of 
the  statute  is  not  obnoxious  to  the  provisions  of 
the  Constitution  forbidding  the  enactment  of  certain 
special  laws.  ***  " 

TThile  it  is  true  that  in  the  above  case  the  Supreme 
Court  held  the  last  proviso  of  Section  8011  to  be  unconstitutional,  it 
also  held  that  such  unconstitutionality  of  that  portion  did  not  affedt 
the  constitutionality  of  the  portion  of  the  statute  herein  quoted. 

The  second  proposition  to  be  considered  is  the  nower 
of  the  County  Surveyor  and  Ex-officio  Highway  “ngineer  to  make  the  ap- 
pointments referred  to  in  your  request  for  this  opinion.  The  authority, 
if  any,  of  the  County  Surveyor  and  Ex-officio  Highway  Engineer  to  make 
these  appointments  is  founded  upon  Section  8011,  Revised  Statutes  of 
Missouri,  1929.  This  section  provides,  among  other  thin  s,  that: 

"***the  county  surveyor,  as  surveyor  and  ex-officio 
county  highway  engineer,  may  appoint,  subject  to  the 
approval  of  the  county  court,  such  assistants  as  may 
be  necessary,  'and  no  assistant  shall  receive  more 
than  twenty-one  hundred  dollars  per  annum.***  n 

Before  directing  your  attention  to  the  purport  of  the 
above  proviso,  we  will  first  consider  the  contention  made  by  the  County 
Counselor  of  the  County  of  St.  Louis,  to-wit : That  this  legislative 
grant  is  violative  of  Section  36,  Article  VI  of  the  Constitution.  That 
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(lion*  c*  .rtfcur  Anderson) 


soot ion  of  the  Missouri  Constitution  Is  as  follows; 

”In  each  county  then  shell  be  a county  e ourt, 
which  s!  all  he  s court  of  record,  end  shall  have 
jurlndletlun  to  transact  all  county  and  such 
othor  business  as  my  be  proscribed  by  law.” 

The  above  provision  of  the  Constitution  ts  1st  rprotsd 
by  th  Legislature  in  eetlon  SOTO,  V1  vised  tatutea  of  'l^eourl,  1 J39» 
which  la  as  follows: 

•ths  said  court  shall  how  control  and  nsnnrr^.ont 
of  the  •'no pert y,  rwol  and  ar-v-rtol,  boloncl  C to 
the  county,  and  shall  haws  ower  and  authority  to 
purchase,  isnne  or  receive  by  donation  any  property 
real  or  personal,  for  the  ueo  and  'onofit  of  the 
county t to  sell  and  cause  to  be  convoyed  soy  real 
estate,  roods  or  o hat  tele  b'lonrl  v to  the  county, 
appropriating  the  proceeds  of  such  sale  to  the  uoe 
of  th*  snre,  and  to  audit  and  settle  all  dsnands 
against  the  county.” 

"hlle  It  Is  true  that  the  County  court  ennrot  be  de- 
prived of  ;o*crs  Granted  by  the  Constltutl  n.  It  la  the  creature  of  the 
statutes  and  has  only  aueh  power  sad  JuModict!  « as  la  plainly  nrd 
ol  orly  pi  top  by  the  statutes*  ree: 

ICO  vs.  * .1  : C fltm,  f49  c.  . 410,  l.C.  490 

vor  then  It  has  boon  held  that  ther®  are  acta  of  a certain  nature  ^leh 
:*ifiy  b*'  delepoted  to  others*  Corpus  .hirls,  Volune  IB  at  o*e  4C5,  eta toe 

as  follows i 


” Duties  which  ore  purely  ninlet<  rl  1 and  executive 
and  do  not  irvolvo  the  oxnroleo  of  discretion  my 
be  delegated  by  the  board  to  a oorntttee  or  to  an 
agent,  an  cnployoe,  or  e ocrvrnt.” 

In  ' iiny  statutes  the  Legislator  tec  placed  on  county 
officers  the  duties  and  responsibilities  of  certain  nlnlaterlcl  and  exe- 
cutive acts.  It  hac  done  ao  in  actions  0010,  CQIC,  *013,  et  oeq*,  which 
s ctl  ns  provide  for  the  oworo  and  dutl  oe  of  the  County  urveyor  and  x- 
offlcio  County  Highway  nglnosr.  It  Is  accordingly  the  opinion  ■>?  CMo 
demrt-'ent  that  t!ie  foregoing  proviso  f ooti.in  bOU  is  constltutl  -ml 
and  that  under  mid  -Torino  the  County  urveyor  and  c»-offl©io  rifjsmy 
inoar  h«o  the  owor  nnd  sothovftty  to  appoint  his  Assistants  subjset  to 
ths  spprovel  of  the  Cavity  court,  sad  that  he  alone  posses  ess  that  power* 
Thlo  opinion  Is  oonflrred  by  the  decision  of  the  bpfT*  Court  of  thia 
state  in  tho  once  of 


**TL  fl  Vo.  IOU.IV  C ’ 7,  IOC  Vo.,  pa  e 630. 


-he  pin In tiff  In  this  ea «e,  an  attorney p wea  otter "ting 
to  oolleet  from  the  defondant  county  for  prof a»c local  eorvlceo  rendered 
on  behalf  of  the  county  under  as  aeploynent  by  tbo  county  oourt  to 
prosecute  suits  for  delinquent  taxes*  In  this  case  the  up ■~rx.x>  ,'ourt 
etnted  at  pa-~o  636  the  followings 

•The  only  power  eoaf  erred  upon  county  marts  *•* 

Is  sent  a law1'  In  'cot  lan  (1093,  rv*rleed  tabu  too,  109#  t 
Which  provides  that  It  shall  be  the  duty  of  tbs  pros- 
ecuting attorney  of  each  county  to  pros  ecute  all  suits 
for  taxes  under  this  article*  County  soil  actor*  Shall 
hare  poem,  with  the  approval  of  tho  county  court, 
to  acmloy  such  attomnyc  on  nay  bo  decked  necessary  * * 
and  the  court  in  shloh  *2 It  lo  brought  shall,  if  plain- 
tiff obtains  JudgBMt*  allow  such  ettomeye  n reesonable 
fee  **• 


o county  0 
epr  mre  of  such  err  loynant  ** 


The  t Ird  proposition  to  bo  considered  la  tho  oan'.nc 
and  o'  fTJlfteonoe  of  tho  word  "aes'  star  to"  as  used  In  action  0011*  This 
section  op  heretofore  stated,  provide#  In  the  following  Isnguoco  that 
tho  lrhvfliy  -nglnaer  ray  appoint  his  assistants* 

**#*  The  nunty  urvoyor  as  'urveyar  and  x-offiolo 
C anty  Irtsrny  hrlneor,  nay  appoint,  uubjoet  to  the 
approval  of  the  County  court,  such  nseintont*  at;  nny  ho 

pocesrary  m 

Mth  xx&k  V ar  has  been  no  decision  In  this  state  de- 
fin4^  or  interpreting  tbs  word  ’‘assistants”,  ao  uood  In  the  clove  stat- 
ute. we  find  the  foil  ovine  definition  in  corpus  Juris,  Volume  V at  rnr» 
lnry  1 

"•'.sslstant  • jtHt  who  h Ipe,  aide  or  seal  to;  one  who 
stands  by  and  helps  nr  aids  another*  ’he  word  la 
auscepti*  le  of  considerable  variety  of  leaning,  to  bo 
n*de  definite  in  each  cess  by  the  aid  of  the  context, 
the  ol  Petr's  tore  os,  end  other  me  tor  l air  of  lntorpro- 
taticn*  It  has  boon  held  to  lnoluds  on  agent,  or 
ecrvnnt,  ord  a deputy*  * 

The  above  definition  son  adopted  practically  vo rbn tv 
fro  V.  • ls>  xi ri  erne ' of 

ex  rel  vn.  O , g$  o,  pp.  000 

In  whioh  case  a bul  ding  inspector  of  the  city  of  t,  Touts  wn  held  to 
bo  V o 00 later  t to  the  Cocni  esl  onor  of  utile  ulldiivto. 


Upon  Ci la  authority  It  le  the  opinio  of  tMc  office 
thot  tho  aunty  iffc«ny  hf^noor  in  empoeored  to  appoint,  olth  the 
ap- rovnl  of  the  County  court,  ouch  assistants  an  ere  necessary  to  o?  able 
hln  to  perform  all  tho  duties  that  or  ro-ulrcd  of  him  by  the  statutes* 
n othor  word*,  aueh  mvloyeoe  of  the  1 ’hvey  07 In cor  «d  ilrootly 
asalrt  and  help  hi  in  fulfillin'-  hta  Cutlos  under  the  statutes  or© 
the  onee  eoart  ample  ted  by  the  eta  tote  ns  hie  appoint  Ire  esoleteate* 

in  applying  the  fore'-olng  to  oetion  rQl3,  It  la  our 
opinion  that  this  option  requires  tho  iTlrht?ey  mutineer  to  aurorTtso 
the  eometruetlon  end  nalntenan  e of  the  road  a of  ■ xirty*  '7  the 
very  words  of  tho  statute  hie  dutlae  pro  to  supervise  and  not  to  '**r» 
font  tha  details  of  coast rue tl  n or  nalnteaeree* 

abator  defines  * ur>ervlBO”  • * o oversee  for  the 
purpose  of  dlroetloni  to  eapennt«4"v  and  thie  definition  hen  boon 
adopted  by  varl  ue  others,  ineludlng  otur  own*  roe 

^ oi  ‘ va.  a"-  .-r:;,  r.t  ffl  • U2C;  U6  Jo,  m 

In  apply  lac  rnr  conclusion  to  00  tt  r COlf  l:  le  our 
opinion  thnt  tils  section  rr mlree  the  tgbway  nrlneor  to  ho  the 
custodian  of  the  tools,  notorial  e and  nsehlnery  belong  nr  to  tho  road 
diet  riot  and  tho  county*  !'«  baa  the  ear©  and  raepenalMllty  and  the 
aaf e-fceeplnr  of  the  county  property  thor  In  enKwnted  ~ni\  007,  under 
certain  conditions  deliv  r the  nano  to  oth  ra,  but  the  statute  g!v  e 
Mb  no  further  right  or  duty  than  that  of  a ouetoOlcm#  To  la  rot 
be -ul red  to  rosin  Vila  or  repair  tho  tools  or  erulpaent,  nor  to  do 
other  than  j oop  then  safely  In  o proper  lrco«  iono  of  tho  o-or-vod 
definitions  of  custodian  of  property,  or  ouet  dice,  require  noro  than 
a r^fe-Keer-ln*.  he  Hcs  York  0 ,urta  In 

j - : PLE  vn.  [£!£*,  U on,  free.  H0O 

hove  defined  custodian  of  property  aa  holloas  i 

•*  ”*ho  tun  •ountodinn  of  property*  aa  Oocitmd  1st  lavished 
Oti  lejwl  >oo‘  0«l  a,  nears  the  ehar^o  to  Keep  and 
core  for  the  :>*nor,  auhjoct  to  hlo  order  and  direction 
wl  th*it  nny  < nter^et  or  right  therein  adverse  to  hhM*  m 

Corpus  Curie  In  Volu  e If  at  rare  4C3  defines  a oustodlos  aa 

-***  oe  nUw>  duty  It  le  to  **iteh,  runrd  end  'iOSourst 
for  that  which  Is  00  * cm  od  to  Ms  custody* 

and  approve®  the  Cofir.it Ion  of  "custodian"  aa  not  out  In 

Tt  r:  u Tp,  c TUi,  74  :nelflo  W 


sttleh  la  no  follonei 


"Pustodlon*  The  tom  raens  the  keeping,  guarding, 
care,  aeteh,  Ins^Mtl  >c,  preeervatlon  op  security 
of  « thing'’ 

and  further  defines  "euetodlan  of  property"  to  bo 

”71; ft  keep!  P of  prorerty  by  one  who  Jo  ofcnr-'ed  with 
or  ftBBur  cs  responsibility  for  itn  safety*  ^ 

In  applying  our  conclusion  to  sot ion  0014.  no  find 
the  duty  pieced’ on  the  ;sngl  rear  by  this  soot  ion  to  be  that 

of  Inspecting  tho  condition  of  the  rood*,  eto.  of  the  scanty,  "hero 
can  be  little  doubt  In  roaeonable  minis  ae  to  whnt  duties  ops  hero 
ro'niirod  of  the  :*l  'hT?ey  *i~lne«r.  To  shrtll  riot t the  vnrloue  •virte 
of  the  rood  ayeton  for  the  purpos-i  of  dstomlntng  their  eocilltl  >n 
end  muse  any  bad  or  daemred  condtti  ■:*  to  be  romdlod.  This  rlacen 
a duty  on  hlta  of  Investigation  end  correction,  but  not  neoeanartly 
t o do  the  actual  or.uil  labor  In  correcting  the  bed  or  Aar. aged  o n- 
dltl  T>a  found. 


in  eon  ridering  octlon  0011  the  duty  thlo  stntute 
places  on  the  fUgbrsy  n/lneer  Is  to  nrtlntalc  on  office  and  to  reop 
and  preserve  various  records.  Those  duties  r*y  bo  evany  and  varied 
and  it  does  sot  tn  o any  stretch  of  the  Imagination  to  pareolvo 
that  In  a large  county  with  considerable  activity  in  this  derort-ent 
tbo  Cut  loo  moulted  by  this  section  might  by  thensolves  become 
rx>re  than  any  one  or  *w  r'dreone  could  efficiently  por^orta. 

The  for* going  consideration  of  these  etc tubes  las 
been  rode  for  the  purpose  of  deta-nlolng  the  duties  of  the  Highway 
hglneer  under  these  sect!  n*.  This  vea  naceseary  In  ardor  to  as- 
certain the  tyre  and  Kind  of  assistants  the  Highway  'nginocr  5c 
on  ovor  d to  appoint  subject  to  thn  approval  of  tho  County  Court, 

In  other  words,  the  ighrey  nr* acer  la  without  authority  uni  r 
action  0011  to  Appoint  anal oton ts  to  perform  duties  which  tho  stat- 
utes do  not  directly  and  approx Irately  place  upon  the  shoulders  of 
the  ichsey  nrJlnoor. 

*e  hsvo  not  in  the  foregoing  paragraph;  considered  nil 
of  the  statutes  pise  lag  a duty  upon  the  lcheay  taglneev  and  do 
not  y this  opinion  Unit  his  powor  to  appoint  to  tbs  duties  as  cot 
out  is  the  four  sections  herein  considered.  In  othe-  words,  is  do- 
tor -ini  ng  whac  bo  wetj  appoint  ns  assistant e,  all  tha  otntut  a • l cing 
a t'uty  on  hlr  runt  bo  eanslderad,  and  such  cnployces  as  roporly 
fall  in  the  clean  of  "those  who  stan  ’ by  and  assist"  nay  ronorly  be 
appointed  by  the  Highway  hgl noor  with  the  approval  of  the  aunty 
dourt. 


Very  truly  years. 


, -*  V l i 

Attorney  orerol 

H 


• • • 

■^nl Ata/it  attorney  General 


COUNTY  FUNDS:  Minimum  rate  of  interest.  Cannot  be  invested  in  bonds 
COUNTY  TR3ASUH3R ; Term  of  Office — Old  Treasurer  holds  over  until  new 

treasurer  has  qualified — amount  of  bond 

IXIW-  l%!  S$  /fSVlA  - , 


Fir.  Oraer  H.  Avery 
Attorney  at  Law 
Troy,  Missouri 


Dear  Sir 


Your  communication  of  January  llpth,  has  been  referred  to  me  and 
the  request  for  an  opinion  upon  the  following  items: 


"Lincoln  County1 s depositary  bank  failed. 

The  County  Court  advertised  for  bids  for  the 
money  and  has  received  no  bid;  in  fact,  all 
the  County  Bankers  have  appeared  before  the 
Court  and  stated  that  they  do  not  wish  to 
carry  the  account  at  the  statutory  interest 
rate.  Consequently,  the  Court  is  "at  its 
rope 1 3 end"  with  regard  to  the  statutory  desig- 
nation of  a depositary.  I wish  your  opinion 
as  to  the  right  of  the  County  Court  with  ref- 
erence to  the  funds  of  the  County;  that  is, 
whether  or  not  it  can  deposit  the  funds  in 
a bank  without  interest,  or  for  a lesser 
rate  than  the  statute  requires." 

"The  newly  elected  County  Treasurer  is  unable 
to  give  bond  and  qualify,  due  to  the  lack  of  a 
county  depositary;  the  old  treasurer , of  course, 
continues  to  act  until  the  new  treasurer  Is  elect- 
ed and  qualified.  I wish  your  opinion  as  to 
whether  or  not  the  County  Court  has  the  right  under 
the  Statute  to  declare  the  office  of  Treasurer  vacant 
and  thus  bring  about  the  appointment  of  a new 
Treasurer,  or,  does  the  old  Treasurer  hold  over 
until  the  new  treasurer  qualifies,  regardless  of 
the  length  of  time  involved." 


"Has  the  County  Court  authority  to  invest  the 
county  funds  in  Government  bonds." 


Third 


Fourth:  What  bond  shall  be  required  of  the  County  Treasurer 

In  answer  to  this  first  proposition,  we  believe  that  Section  12169 
R.S.  Missouri  1929  provides  a minimum  rate  of  interest  of  one  and 
one -half  per  centum,  per  annum,  and  Is  controlling  upon  the  County 
Courts.  The  County  Court  is  without  authority  to  accept  less  than 
this  rate  of  Interest. 


-2- 


The  deposit  of  public  funds  without  the  bond  prescribed  by  statute 
makes  the  fund  so  deposited  a trust  fund  for  which  a preference  is 
allowed  against  the  bank  accepting  the  said  funds.  Consolidated 
School  District  v.  Bank,  22  S.W.(2d)  781. 

In  answer  to  your  second  proposition,  the  County  Court  has  not 
authority  to  declare  the  office  of  Treasurer  vacant  since  the 
previous  County  Treasurer  holds  office  until  his  successor  is 
elected  and  qualified.  Section  12130,  R .3 . Mo".  192TI  fancier 
this  Section  and  Section  5,  Article  XIV,  Missouri  Constitution  the 
old  Treasurer  holds  over  until  the  newly  elected  Treasurer  quali- 
fies by  giving  a bond  as  is  provided  for.  Section  12133,  K,S. 

Mo.  1929. 

In  answer  to  your  third  question  we  hold  that  the  County  Court  has 
no  authority  to  invest  the  County  money  in  any  security  whatever 
unless  specifically  authorized  by  statute  to  do  so.  The  only 
authority  lodged  in  the  County  Court  to  invest  any  money  is  found 
in  Sections  9250,  9251,  9252  and  applies  only  to  money  belonging 
to  the  capital  of  the  school  fund.  The  failure  of  the  County 
Court  to  select  a depositary  makes  the  County  Treasurer  and  his 
bondsmen  liable  for  the  County  funds.  Section  12198,  and  the  ac- 
ceptance of  a bond  by  the  County  Court  which  does  not  comply  with 
the  statutes,  does  not  change  this  rule.  State  v.  Thompson,  22 
S .W. (2d)  196.  Bragg  City  v.  Road  District,  20  S.W.(2d)  22. 

As  to  what  Is  a sufficient  compliance  with  the  statute  with  refer- 
ence to  a depositary  bond,  see  Boone  County  v,  Cantley  51,  S.W. 

(2d)  56,  l.o.  58,  wherein  the  Court  indicated  that  any  non-compli- 
ance with  the  statute  in  order  to  be  fatal  must  prejudicially  affect 
some  right  Involved. 


In  answer  to  your  fourth  proposition,  the  County  Treasurer  after  his 
election  shall  enter  into  bond  to  the  County  in  a sum  not  less  than 
20,000  to  be  fixed  by  the  County  Court.  Section  12133,  R.S.  Mo. 
1929*  Under  this  section,  the  County  Court  should  determine  as  a 
matter  of  fact  how  much  bond  is  necessary  to  adequately  protect  the 
County.  It  is  not  necessary  for  the  County  Court,  in  fixing  the 
amount  of  the  bond,  to  attempt  to  fix  it  at  an  amount  sufficient  to 
cover  the  entire  four  year  term  of  his  office,  since  the  County 
Court  ha3  the  authority  every  six  months  to  require  the  County 
Treasurer  to  give  a new  bond  or  additional  security.  Section 
1213k,  R.S.  Mo.  1929. 


Yours  very  truly. 
Approved: 


FRANKLIN  E.  REAGAN 
Assistant  Attorney  General 


ROY  McKITTRICK 
Attorney  General 


SALARIES- JUDGES-  Dividing  January  warrants  as  to  terms,  Coart  of 
Appeals * judges  begin  1st  Monday  like  circuit  judges.  ( Opinion 
modifying  January  19th  opinion.) 


January  28th,  1953 


Hon.  Forrest  Smith, 

State  .uditor, 

Jefferson  City,  Missouri. 

Attention  Mr.  S.  L.  Pigg,  Warrant  Clerk. 

Dear  Sir: 


FILED 

J 


I find  an  error  in  our  opinion  to  you  of  January  19th, 
1933, with  reference  to  the  beginnings  of  the  terms  of  the  Courts 
of  Appeals*  Judges,  which  under  Sec.  1890,  R.  1929,  begin 
like  the  circuit  judges  on  the  first  Monday  in  January  following 
their  election  instead  of  on  January  Tirst  like  the  Supreme 
Court  judges. 

There  seems  to  be  no  other  provision  as  to  the  Spring- 
field  Court  of  Appeals  judges,  and  as  to  the  St.  Louis  Dourt 
of  Appeals,  Sec.  16.  Art.  71.  of  the  Constitution  of  Miss  uri 
begins  its  Judges*  terms  on  the  first  Monday  in  January,  next 
ensuing  their  elec  ion,  though  sec.  4 of  Amendment  of  1884  to 
Article  71  of  the  Constitution  started  the  terns  of  tho  first 
judges  of  the  Kansas  City  Court  of  Appeals  on  January  1,  1885, 
whioh  fact  led  the  writer  to  assume  that  the  appellate  judges* 
terms  had  all  so  continued. 

However,  it  would  seem  best  to  follow  the  statute  Sec. 
1890,  R.  S.  1929,  as  uniform  as  to  all  the  judges  of  the  courts 
of  appeals,  as  has  no  doubt  been  the  practice. 


Respectfully  yours , 


DD/N 

Denton  Dunn 

Assistant  Attorney-General 

Approved: 


Roy  McKlttrio  :, 
Attorney-Genera  1 


COUNTY  COURT. 

PENALTIES:  County  Court  lias  no  authority  to  waive  penalties 

on  delinquent  taxes  or  change  time  when  such 
penalties  go  into  effect. 


February  2,  1933 


Honorable  Forrest  Smith 
State  Auditor 
Jefferson  City,  Missouri 


De  r Mr.  Smith: 


Your  inquiry  in  letter  dated  February  1,  1933, 

is  as  follows: 


"Is  the  County  Court  vested  with  the 
authority  to  waive  the  penalty  of  one 
per  cent  per  no  nth  imposed  by  Section 
9914,  R.  S.  tto.  1939,  upon  property 
taxes,  referred  to  in  that  section, 
collected  by  the  collector  of  taxes 
after  the  1st  of  January;  or  can  the 
County  Court  extend  the  time  when  such 
penalty  will  become  effect  ive?" 

Article  VI  of  Chapter  5 of  the  Revised  Statutes  of 
Missouri,  1939,  contains  a scheme  for  the  levy,  assessment  end 
collection  of  taxes  in  the  State  of  Missouri  by  the  various 
authorities  or  bodies  authorized  to  levy,  assess  end  collect  same. 
Subsequent  sections  relate  to  when  and  how  such  taxes  shall  be 
collected  and  paid.  Section  9914  and  Section  10153  Revised 
Statutes  Missouri,  1929,  provide  penalties  for  the  failure  to  pay 
taxes  at  the  time  when  the  same  are  required  by  the  law  to  be  pBid. 

So  long  as  the  two  last  named  sections  are  in  effect 
it  is  as  much  the  duty  of  the  collecting  officers  to  collect  the 
penalty  as  it  is  to  collect  the .body  of  the  tax  itself,  and  there 
is  no  statute  in  existence  in  this  state  which  expressly  or 
impliedly  authorizes  the  oounty  court  in  Missouri  to  waive  the 
collection  of  such  penalties  when  the  ame  have  accrued,  or  to 
change  the  time  fixed  by  statute  when  such  penalty  shall  commence. 

The  only  authority  a county  court  has  to  compromise 
or  remit  interest  "by  which  is  meant  penrlty"  on  taxes  is  to  be 
found  In  Section  9950  Revised  Statutes  Missouri,  1929,  and  that 
may  be  done  only  when  it  appears  to  the  county  court  that  any  tract 
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of  land  ox  town  lot  contained  in  a "back  tax  book"  is  not  worth 
the  amount  of  taxes,  Interest  and  coste  due  thereon,  or  where  it 
appears  to  such  court  that  the  town  lot  or  tract  of  land  would  not 
sell  for  the  amount  of  such  taxes.  Interest  and  costs,  such  court 
may  compromise  such  taxes  which  we  take  It  also  includes  Interest. 
This  section  applies  only  to  delinquent  taxes  as  contained  in  a 
"baok  tax  book". 

It  is  the  opinion  of  this  department  that  the  county 
oourt  of  any  county  in  the  State  of  Missouri  does  not  have 
authority  to  waive  the  accrued  penalties  on  delinquent  taxes,  nor 
can  such  oourt  lawfully  fix  the  time  when  such  penalties  will 
become  effective,  as  that  has  been  done  by  the  legislature. 


Very  truly  yours, 


GILBERT  LAMB 

Assistant  Attorney  General. 


APPROTEOi 

Attorney  General. 


GL:  LC 
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o J_EC - On  : payment  of  tax  attorney;  fees  allowed. 
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Hon.  Forrest  Smith, 

3tate  uditor, 

Jefferson  City,  Missouri. 
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De  .r  sir: 


Your  letter  of  January  30th  requesting  on  opinion  from 
this  department  hue  boon  handed  the  undersigned  for  attention. 
In  your  Inquiry  you  state  the  following  facts: 


"We  would  like  to  esk  you  for  a noopinion  re- 
garding the  fees  allowed  the  tax  attorney 
appointed  to  assist  the  collector  in  his 
collection  of  taxes. 

It  is  our  understanding  that  prior  to  1921 
the  statutes  provided  that  such  attorney  should 
reoeivo  hin  fees  only  for  bringing  suit  for  the 
collection  of  taxes,  but  this  section,  aftor 
tho  amendment  of  1921,  at  present  reads  that 
such  attorney  shall  be  employed  * for  the 
purpose  of  collecting  such  taxes  and  prosecut- 
ing suits  for  taxes  under  this  article.  11 

The  question,  as  it  has  been  brought  to  fl£s,is, 
after  the  collector  has  filed  his  back  tax  bill 
with  his  tax  attorney,  and  collection  of  the  tax 
is  m:  de  before  suit  has  been  filed  in  Circuit 
Court,  is  the  tax  attorney  entitled  to  any  fees?  " 

By  seotion  12944,  R . S.  Mo.  1919,  it  was  made  the  duty 
of  the  collector  to  enforce  payment  of  back  taxes  by  suit; 
and,  for  that  purpose,  he  was  authorized  to  employ  such  attorneys 
as  he  deemed  necessary  who  should  receive  as  fees  in  any  suit 
not  to  exceed  ten  per  cent  of  the  amount  actually  collected  and 
paid  into  the  treasury,  as  agreed  upon  between  such  collector  and 
attorneys  in  writing,  and  after  approval  by  the  county  court.  The 
fee  of  the  tax  attorney  was  to  be  taxed  us  costs  and  no  fee  or  com- 
pensation could  be  paid  him  for  such  services  except  as  provided 
for  in  said  section. 
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As  suggested  in  your  letter,  the  above  section  was 
amended  by  the  laws  of  1921,  pope  676,  end  as  amended  now  appears 
in  the  1929  statute  as  Section  9952. 

The  only  changes  made  by  this  amendment  of  Section  12944 
was  by  adding  the  words  "collecting  such  tax  and"  Immediately  fol- 
lowing the  words  ” and  for  the  purpose  of"  in  the  13th  lino  of 
Section  9952,  and  adding  the  words  " and  an  additional  sun  not  to 
exceed  $3.00  for  each  suit  instituted  for  the  collection  of  such 
taxes  where  publication  is  not  necessary  and  not  to  exceed  ^5.00 
for  each  suit  where  publication  is  neoessary  "which  wording  follovrs 
"and  paid  into  the  treasury”  in  the  22nd  line  thereof  as  will  be 
disclosed  by  a comparison  of  the  two  section. 

That  portion  of  the  section  pertinent  to  your  inquiry, 
as  amended  end  brought  forv?ard  into  the  1929  statutes,  reads  as 
follows : 


"Sec.  9952.  Enforcement  of  payment  of  taxes  by  suit, 
etc.— If , orT"the  first  day  or  January  of ' any  ysnr , 
any  of  said  lands  or  town  lots  contained  in  said 
*back  tax  Book*  remain  unredeemed,  it  shall  be  the 
duty  of  the  collector  to  proceed  to  enforce  the 
payment  of  the  taxes  charged  against  such  tract  or 
lot,  by  suit  in  a court  of  competent  jurisdiction 
of  the  county  where  the  real  estate  is  situated, 
which  *-r.id  court  shall  have  jurisdiction,  without 
regard  to  the  amount  sued  on,  to  enforce  the  lien 
of  the  state  or  *such  cities;  and  for  the  purpose 
of  collecting  such  tax  and  xjrosecuting  suites  for 
taxes  under  this  article,  the  collector  shall  have 
power,  with  the  approval  of  the  county  court,  or 
in  such  cities,  the  mayor  thereof,  to  employ  such 
attorneys  as  he  may  deem  necessary,  who  hhall  re- 
ceive as  fees  such  sum,  not  tor  exceed  ten  per  cent 
of  the  araouht  of  taxes  actually  collected  and  paid 
into  the  treasury,  and  an  additional  sum  not  to  ex- 
ceed $3.00  for  each  suit  instituted  for  the  collection 
of  such  taxes,  where  publi cation  is  not  necessary, 
and  not  to  exceed  ^5.00  for  each  suit  where  publica- 
tion is  necessary,  as  may  be  agreed  upon  in  writing, 
and  approved  by  tile  county  court,  or  in  such  cities 
the  mayor  thereof,  before  such  services  are  rendered, 
which  sum  shall  be  taxed  as  costs  in  the  suit  end 
collected  as  other  costs,  and  no  such  attorney  shall 
receive  any  fee  or  compenso tion  for  such  services 
except  as  in  this  section  provided  * * * **  ■ 
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After  tho  first  day  of  January  of  any  year  under  the 
above  section,  it  shall  he  the  duty  of  the  collector  to  propped 
to  enforce  payment  of  tho  taxes  . reiita  in  inf  unredeec»d™in  the'  fbock 
jfeax  hooks  j~ror  this  riurpose^T^TcH’  is  the  enforcement  of  tho 
taxes } , the  c olio c tor  is  authorized  and  empowered  to  empire  attorney® 
with  the  approval  of  tho  county  court,  ad  for  their  services  in 
that  behalf  the  statute  provides  that  such  attorneys  shall  receive 
a sum  net  in  excess  of  ton  per  cent*  of  the  hack  tax  which  may  be 
actually  collected,  together  with  a definite  fe©  dependant  upon  the 
character  of  service  obf--  inad  upon  the  delinquent  taxpayer  in  the 
©vent  of  suit* 

iricr  to  the  nraendmen  t of  the  statute  thero  was  no 
provision  for  a fee  except  upon  the  filing  of  suit, therefore  such 
statute  was  susco'ptihl.e  of  b t one  interpretation  or  construction, 

’The  words  ♦and*  and  'or*  when  used  in  a 
statute  are  convertible  as  the  run so  may  re- 
quire* a substitution  of  one  for  the  other 
is  fre  uontly  resorted  to  in  the  interpreta- 
tion of  statutes  when  the  evident  intention 
of  tho  lawmakers  requires  it*”  ( 3ords  and 
I hr-  os,  Vol,  1,  Of  go  388,  par#  1 end  cases 
thereunder  cited. ) 


The  Legisl  ture  no  doubt  realizing  that  tho  rod  purpose 
of  the  law  originally  was  the  collection  of  the  back  tax  , not 
necessarily  by  suit,  but  by  any  method  which  would  accomplish  tht 
end,  added  tho  words  ” collecting  such  tax  and*;  being  aware 
also  that  in  many  case*  the  court  costs  occasioned  by  a suit  would 
greatly  exceed  the  tux  and  all  penalties  assessed  thereon,  was  no 
doubt  actuated  in  making  the  amendment  in  relation  to  a nominal 
fee  on  the  filing  of  suit  as  above  noted* 

One  could  hardly  construe  the  words  * for  the  purpose 
of  collecting  such  tax  and  prosecuting  suit  for  taxes  under  this 
article”  as  requiring  a double  duty  beforo  the  attorney  should 
receive  any  compensation*  If  a tax  is  coll oc tod  by  tho  at  orney, 
it  would  necessarily  release  any  duty  upon  his  part  for  the  prosecu- 
tion of  a suit  therefor#  Then,  too,  it  occurs  to  us,  that  ti® 

Leg is 1 ture  anticipated  that  a collection  night  bo  made  wlhout  an 
aetu.  1 suit  and  the  costs  no  cess  rily  connected  therewith,  by 
providing  for  a percentage  fee  upon  the  amount  actually  collected 
and  turned  in  to  the  treasury  ■ nd  an  addition;  1 sun  for  each  mi  it 
instituted  by  such  attorney.  B ving  stated  wh  t,  in  our  opinion, 
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was  the  legislative  intent,  we  interpret  this  section  as  meaning 
that  where  the  attorney  has  been  duly  appointed  with  the  approval 
of  the  county  court,  an  agreement  reached  between  him  and  the  col- 
lector as  to  what  his  percentage  fee  should  be,  end  the  back  tax 
bills  actually  delivered  to  him  for  action,  he  would  be  entitled 
to  add  the  contracted  percentage  agreed  upon  with  the  collector 
as  a part  0f  the  coats  to  be  reoovered  from  the  taxpayer.  He 
could  not,  however,  add  the  additional  fee  of  three  or  five  dol- 
lares  provided  for  in  said  section,  unless  and  until  he  had  actually 
instituted  suit. 


Very  truly  yours , 


cca/n 


Carl  C.  Abbington, 
Assistant  Attorney-General 


In  re.  Transfer  of  funds  by  treasurer  f rc _ ■ oa  e intoro  t 
fund  to  general  r. venue  fund. 


February  27,  I3S?> 


Ron.  Forrest  Smith, 

State  auditor, 

Jefferson  City,  Missouri. 

Derr  Glr*- 

You  have  written  roe  the  folio  Ing  letters 

"In  13::4,  the  Fund  Board  transferr  d 110,001.5" 
from  the  6t-a  e Revenue  Fund  to  the  Interest  Fund, 
nd  In  13 £5  they  transferred  $27,345.38  froro  the 
Revenue  Fund  to  the  Interest  Fund.  The  R venue 
Fund  has  never  be  . n repaid. 

Pie.  se  advise  If  the  Fund  Commissioner  hi  s author- 
ity to  transfer  back  to  the  t- venue  Funo  from  the 
interest  Fund  this  amount  of  money  which  ^ as  bor- 
rowed from  the  Revenue  Fund." 

Section  11436,  R.  S.  Mo.  1923  relating  to  duties  of  Fund  Com- 
missioners provides, 

”It  shall  be  the  duty  of  the  fund  co  r issloners,  * ‘ * 
b fort;  the  interest  on  bonded  indebtedness  o**  the 
s ate  falls  due— or  before  the  maturity  of  any  state 
bonds,  or  the  date  hen  option  bonds  of  the  state 
are  to  be  paid— to  draw  their  reculrltion  on  the 
state  auditor  for  the  amount  necess  r to  >ay  such 
Interest  on  bonds,  and  the  necessary  expenses  to  Is 
incurred  in  transmit ti  g such  oney;  *hercu  on  the 
stat*  auditor  is  required  to  draw  his  warrant  u on 
the  s ate  treasury  therefor  in  fevor  of  the  presi- 
dent of  the  board  of  fund  commissioners  payable 
out  of  the  cuTi-ent  appropi lotion  made  by  the  general 
assembly  for  the  st:  tc-  into  est  fund  or  state  sink- 
ing fund  as  the  c sc  may  be;  and  if  the  e is  not 
sufficient  money  in  the  treasury  b longing  to  such 
funds  to  pay  such  ar  nt,  th  n the  deficiency  should 
be  paid  out  of  ny  other  moneys  in  the  treasury  be- 
longing to  the  general  revenue  fund.11 

This  statute  did  authorise  the  transfers  mace  in  1924  and  193 
from  the  state  revenue  funu  to  the  interest  fund. 


I fail  to  find  -tny  constitutional  or  statutory  authority  that  trai  Bd 
in  my  opinion  authorize  you  to  take  from  the  Interest  fund  the  ame  nts 
transfrrr  d thereto  as  above  set  forth,  in  19S4  and  132b.  This  interest 
fund  is  a constitutional  fund  rnd  it  was  the  intent  ion,  in  my  o inion, 
that  when  money  goes  into  the  interest  fund  that  it  should  he  applied 
to  that  purpose  only. 

Ihe  only  theory  upon  which  legislative  act  might  be  based  to  authorize 
the  return  of  this  noney  drawn  out  from  the  revenue  fund  in  13  4 and 
13.  5 mould,  in  my  opinion,  be  that  the  constitutional  intent  to  have 
the  into  est  fund  kept  intnet  end  no  withdrawals  therefrom,  should  be 
applied  only  to  money  raised  by  taxation  for  the  interest  £md  but  I 
can  find  no  decision  of  our  courts  upon  this  oue3tion  and  I am  not 
even  prepared  to  say  that  s legislative  act  if  passed,  would  authorize 
you  to  transfer  from  the  Interest  fund  back  to  the  state  r- venae  fund 
the  amount  of  moneys  borrowed  from  the  revenue  fund  In  1924  and  1325. 

V ry  tru  y yours. 


EDV.AhD  C.  ChOU 


AiVfiOVIJ): 


hOY  McKITTKIOK 
At  to  rney -General 


ECC/mh 


vlriOUA'j:  gbKhK*  u ,A  ,uji  r vx.uk  FBt.u  — sections  11786  end 

1191b  i.  9,  o.  1929, 


Fetru?  ry  36  , 193-  . 


{<-!!•  . For  re  t tilth 

t te  Au<  It  -r 

JefferR'  ulti(  ouri 
fi  r r.  with  t 

if  our  rewuofct  for  an  opinion  fmo  this  ciewrt  ent 
uyon  the  natter  of  fee*  of  circuit  clerks  lias  been  refer  ed 
to  the  un  err!l},nec  for  attention,  ou  re  ueet  ea  opinion 
u on  the  followin,  «*ue  tl  n: 

"Ti  le  repertvient  iroul  ' be  i?le<-  *eo  to  h*  ve  t»n 
Oi  lnlor  from  the  Attorney  .enerpl  as  to  the 
totnl  an  mnt  of  fee*  ellora  to  a Circuit  Clerk 
In  any  o^.nty,  partloulprly  nr  to  whether  or  not 
the  Circuit  Clerk  ie  entitled  t'  retrln  In 
j-  i * 1 1 1 o < * to  T?lg  ret  ulrr  j ^lerj  ,aid  to  him  by 
the  County  lourt , fees'  received  fr“  any  nr  ell 
of  the  frllo*i*\  sources;  relnii^e  I'irtrict 
oases,  change  of  venue  oaten,  i.a. , c see  coming 
lr  f roi , other  omr"tirt  , rind  f e«s  for  making  up 
tnu  cri  tP  i;  fo>"  In*;  a o«se  out  of  the  county 
on  a change  of  venue. 

the  .revise  contained  In  the  Int.'tr  part  of 
11911,  R.  ..  . 1929, 

*****  rovi 'ifl'i,  th:  t the  clerks  of  the 
circuit  or*urt s shall  Vw  alio-  e to  re- 
tain, In  adrilt.on  t t.  fees  fen.!  de^ut 
' ire  allowed  uimer  t 1 section,  nil 
fees  errne*<  b>  t<  em  In  op  as  of  chr.  nge 
of  venue  fr  othnr  c unties;  1 ’ 

been  re  net  loci  b.t  1 la  ti  .:n}  1*  t r r other  ' 

1 v,  nr  1 4.  i’  till  In  «f  eot? 


* 


Vo  *■  t itiJ  ,«s 


1 e onl>  ««et  one  crtnlnln*  to  femr  of  cir*  It 
Cler  e,  ti»  t e p re  able  to  find,  firm  *ecti^ne, 

11?  L1788,  117*7,  uid  11810  to  11830,  H.  ... 

• o.  1829, " 

/nth 

Station  11878  K*  8,  do.  192d(  rovi  ee  in  sub-  tance 
thr.t  t^e  clerks  of  the  circuit  courts  shall  r»c«ive  for  tv  eir 
servl^ea  annually  '*ertnin  eumi  denendeat  upon  the  county 
opal  I*  I count lee  having  a population  of  lese  than 
V,  00,  tht  alert  snell  receive  no  Btilr  ry  but  ehell  be  piloted 
r tain  ell  f*e*  earned  by  him,  nut  of  wioh  be  ehall  Day 
bio  f 'et *ut lee  end  assistants.  In  any  county  wherein  the  clerk 
ircuit  cnurt  if  ex  officio  recorder  of  deeds,  the 
offices  shall  be  considered  one  for  the  purtoee  of  said 
section.  The  section  is  not  applicable  to  oountlea  cental n- 
in*  a city  of  7b, 000  population  or  more,  or  to  counties  con- 
taining 80,000  ami  less  than  150,000  population  In  which 
circuit  cuurt  in  held  in  two  or  more  nlno<  e;  e met  hm!  Is 
therein  prowl  ded  for  aocertr*lnlnr  the  county  population. 

The  duties  of  » circuit  clerk  wno  in  also  <*t  offloio  recorder 
are  therein  set  forth, 

Sections  117 '6,  117.  7 and  11788  . t.  Mo.  1939,  set 

: ort  the  fee r to  be  charged  by  the  re  oeotive  clerks  for 

their  services  in  connection  with  said  ofJ  lm  . 

cotton  11813  H.  . , 1829  provides  th;  t the 

circuit  clerk  nna  his  eputlec  si itll  be  p id  out  of  the  emaity 
treasury  in  m nthly  iMtallBon^s,  etc, 

Sectlm  11814  . . . 1929,  rn vines  In  p rt  that, 

"It  Dht>ll  b<  the  duty  of  the  clerk  Oj  the  circuit 

ourt  to  gv  <?  iXiSSl  teJL  V?  In 

nil  ere.  sf  -ver  fee  ccruln*,  to  bir  of  ice  r.nd 
to  which  he  way  be  entitled  un  er  the  provision 

of  - actions  117  5,  11787  end  11708  r <‘-f  ; nv 

Pther  |||  tuta.  

ucii  clerk  shall,  at  the  end  of  e»uc  month,  file 
v 1th  the  county  clerk  a report  of  all  feefi  charged 
and  accruing  to  hie  office  during  such  month,  •*••• 

•**’  **  **  uron  the  filin,  of  said  report  to 

forthwith  pay  over  to  th*4  county  treasurer  all 
monlee  collected  by  him  during  the  month  •**■**•*  ; 

Secti  on  1181 R R,  a.  Mo,  1929,  orovl  sea  a penalty  for 
frilure  of  the  clerk  to  pay  into  the  county  treasury  the  money 
co'  ectp  by  hla  &fi  fees  from  naid  offlc  , 
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lection  118b  ft*  B,  . 1929,  In  the  repealing 
o la  use  tor  light  forward  Inti  t .Is  statute  frm  the  In  e of 
1915,  pp*  378  an  following,  which  was  the  original  Act 
changing  the  method  for  payment  of  hi1m>  of  1 remit  clerk* 
frotu  a mu;i  t.epencent  upon  the  i ount  of  fee*  collected 
by  theiu  In  their  re  peetive  of- ices  to  that  of  an  annual 
salary  irrespective  of  suoh  collected  fens* 

toy  ref  arenas  to  the  repeal In  druse  in  the  'Jeer,  ion 
A«t  191;  , p.  380,  it  will  toe  «een  th.  t the  intention  of  the 
Legislature  was  to  repeal  so  isuc  i of  the  law  t en  in  exlrt- 
ence  as  was  la  conflict  or  in consistent  with  said  nee  sot • 

The  lew  i force  at  th  t time,  ritn  reference  to  the  oompen- 
©atio  of  circuit  clerks,  was  ctlor.  107J2  ft*  3*  lie*  1909, 
ud  a— rnuinT  r t hereto  in  the  Jesalon  Act  1911,  p*  384,  and 
the  session  Act  1913,  p*  702,  which  provided  &e  h<-  b been 
stated  that  the  circuit  clerk  should  retain  the  feus  collected 
by  his)  up  to  a given  amount,  dependent  upon  the  county  cop- 
ulation, end,  among  other  provialons,  said  section  and  amend- 
ment? thereto  cents- ined  the  following* 

"Provided,  th  t the  clerks  of  circuit  court n shell 
toe  allowed  to  retain,  in  addition  to  the  fees  ;-nd 
deputy  hire  rl lowed  under  t 1-  eeetion,  ell  fees 
e med  toy  them  in  eases  of  change  of  venue  from 
other  counties;" 

eotion  11815  ft*  . to*  1939,  toeing  a r»ert  of 
10723  ft*  ft*  Ho.  1909,  oontains  the  earn*  prevision  as  herein 
above  set  out  with  reference  to  change  of  venue  fear. 

tl  10738  ft*  S*  t o.  1909,  wac  specifically  iv  mad 
in  the  repealing  clause  of  the  131;  act  and  raid  section  being 
inoon»ir»tent  with  the  Ihwp  of  191b  with  reference  to  the  payment 
of  circuit  do rice,  was  thereby  rene  le  ' e to  ell  counties  to 
which  the  act  was  mads  applicable* 

In  the  Session  Act  of  1931,  p*  *’.06,  the  Act  of  1915 
sought  to  toe  a ended*  The  : ct  of  1931,  however,  toy  reason 
of  the  defective  title  thereto,  whs  declared  toy  the  court  in 
the  case  of  Jt  te  ex  rel  dumnere  v*  Hamilton  313  Mo*  157,  to 
be  inoperative*  In  the  lesion  a t of  1931,  p.  189,  the 
at  tern  tad  amen  i.ent  of  1921  whs  repealed. 

from  the  above  an  foregoin;  it  ir  the  opinion  at  this 
department  th  t lection  11876  ft*  5*  o.  1929,  fixes  the  full 
coutpensRtior  of  all  clerkr/of  the  circuit  court  to  hlch  id 
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sft'tlon  1c  Be  e applicable,  imd  tort  such  clerks  arc  not 
entitled  In  addition  thereto  to  the  caapene  at ion  or  fee* 
mentioned  in  Section  11815,  supru,  but,  to  the  contrary, 
ell  fees  accruing  to  taid  of  ice  an  so  collected  by  said 
cler  , be  turned  over  to  the  county  treasurer  in 

accordance  with  the  statutory  provision  as  hereinsbove  set 
out,  and  he  shell  receive  hie  e&lar.  u;on  i warrant  ire  *d 
u on  the  treasurer.  Said  salary,  as  we  Inter  ret  the 
statute,  is  in  lieu  of  all  feen,  including  thoee  in  chant  e 
of  venue  ea^ea. 


Yourr  very  truly. 


CAW  C.  AftllfOTO* 

Assistant  Attomey-nsoeral. 


A;  ■ H V .0: 


At  torney-iiener»  1. 
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RIMINAL  COST: 


MEDICAL  ATTENTION: 


Sections  853**,  8554,  3825  and 
3840,  R.  S.  Mo.  1929* 


February  28 , 1933 


OPINION  NO.  3 


Hon.  Forrest  Smith 
State  Auditor 
Jefferson  City,  Missouri 


Dear  Mr.  Smith: 

Your  request  for  an  opinion  from  this  department 
on  the  subject  of  Criminal  Cost  — Medical  Attention,  has 
been  referred  to  the  undersigned  for  attention.  In  connection 
with  your  request  you  submit  the  following: 

"Where  a defendant  is  convicted  and  sent  to 
the  penitentiary,  is  the  State  liable  for 
medical  attention  furnished  such  prisoner 
while  in  the  county  jail? 

For  the  reasons  set  out  further  in  this  let- 
ter, this  office  has  thus  far  taken  the  posi- 
tion that  such  an  expense  is  a "defendant's 
cost",  and  under  Section  3825,  R.  S.  Mo.  1929, 
not  taxable  against  the  State. 

The  only  law,  which  we  find  applicable  to 
this  situation,  is  that  contained  in  the 
following  statutes : 

Section  8 5 3 3 > R.  S.  Mo.  1929:  Whenever 
any  person,  committed  to  jail  upon  any 
criminal  process,  under  any  law  of  this 
state,  shall  declare,  on  oath,  that  he  is 
unable  to  buy  or  procure  necessary  food, 
the  sheriff  or  jailer  shall  provide  such 
prisoner  with  food,  for  which  he  shall  be 
allowed  a reasonable  compensation,  to  be 
fixed  by  law;  and  if,  from  the  inclemency 
of  the  season,  the  sickness  of  the  prisoner 
or  other  cause,  the  sheriff  shall  be  of 
the  opinion  that  fuel,  additional  clothes 
or  bedding,  medicine  and  medical  attention 
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are  necessary  for  such  prisoner,  he 
shall  furnish  the  same,  for  which  he 
shall  be  allowed  a reasonable  compen- 
sation . 

Sec.  853^-  The  expenses  of  imprison- 
ment of  any  cirmlnal  prisoner,  such  as 
accrue  before  conviction,  shall  be  paid 
in  the  same  manner  as  other  costs  of  pro- 
secution are  directed  to  be  paid;  and 
those  which  accrue  after  conviction  shall 
be  paid  as  is  directed  by  the  law  regu- 
lating criminal  proceedings. 

Sec.  855** • In  case  any  prisoner  confined 
in  the  jail  be  sick,  and.  In  the  judgment 
of  the  Jailer,  needs  a physician  or  medi- 
cine, said  Jailer  shall  procure  the  nece- 
ssary medicine  or  medical  attention,  the 
costs  of  which  shall  be  taxed  and  paid  as 
other  costs  in  criminal  cases;  or  the  county 
court  may,  in  their  discretion,  employ  a 
physician  by  the  year,  to  attend  said  prison- 
ers, and  make  such  reasonable  charge  for  his 
service  and  medicine,  when  required,  to  be 
taxed  and  collected  as  aforesaid. 

Article  19  of  Chapter  29,  R.  S.  Mo.  1929,  is  the  gen- 
eral law  pertaining  to  criminal  cost.  Sec.  3825  being 

the  one  applicable  here,  we  believe.  It  provides: 

% 

Sec.  3825,  Whenever  any  person  shall  be 
convicted  of  any  crime  or  misdemeanor  he 
shall  be  adjudged  to  pay  the  costs,  and 
no  costs  incurred  on  his  part,  except  fees 
for  board,  shall  be  paid  by  the  state,  or 
county. 

The  real  question  here,  it  seems,  is  whether  this  med- 
ical expense  is  a "defendant's  cost".  If  It  is,  then 
under  Sec.  3825  above,  the  State  is  clearly  not  liable 
for  its  payment.  By  this  section,  the  Legislature  has 
expressly  recognized  that  a "board  bill"  Is  a cost 
incurred  on  defendant's  part.  We  have  taken  the  view 
that  medical  costs  is  as  much  a defendant's  cost  as 
is  his  board  bill  of  the  per  diem  or  mileage  of  his 
witnesses . 
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In  controversies  arising  out  of  our  past  position 
on  this  question,  our  attention  has  been  frequently 
called  to  the  injustice  resulting  from  the  non- 
payment of  the  physician,  but  as  to  this,  we  can 
see  no  alternative  for  any  executive  officer,  but 
to  follow  the  wording  of  the  Statutes,  and  their 
Interpretation  by  the  courts. 

Liability  for  the  payment  of  costs  in 
criminal  cases  is  strictly  a statutory 
liability,  and  the  question  of  justice 
or  injustice  to  the  parties  claiming 
cost  is  not  a matter  for  consideration 
here . 

State  ex  rel  v.  Oliver,  116  Mo.  188; 

Bright  v.  Pike  County,  69  Mo.  519; 

Person  v.  Ozark  County,  82  Mo.  491. 

No  one  is  entitled  to  fees  of  any 
kind  unless  he  can  point  to  a sta- 
tute expressly  allowing  the  same. 

The  law  conferring  such  right  must 
be  strictly  construed  because  of  sta- 
tutory origin. 

State  vs.  Wofford,  116  Mo.  220; 

State  vs.  Union  Trust  Co.,  70  Mo.  App . 311. 

The  right  of  costs  is  entirely  con- 
ferred by  statute.  It  is  contrary 
to  the  policy  of  the  law  to  enlarge 
such  statutes  by  loose  construction 
so  as  to  build  up  constructive  fees, 
since,  as  experience  shows,  the  prac- 
tice of  taking  these  fees  has  a tend- 
ency to  grow  insensibly,  even  where 
the  courts  construe  the  statutes  grant- 
ing them  strictly. 

Bank  v.  Glaser,  40  A.  371*" 

The  sections  of  the  statute  to  which  you  refer,  appear 
to  be  the  only  statutory  provision  touching  upon  the  subject  of 
your  inquiry.  After  a reading  of  these  sections,  together  with 
the  cases  mentioned  in  your  brief,  It  is  the  opinion  of  this 
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department  that  the  State  is  not  liable  for  medical  attention 
furnished  a prisoner  while  incarcerated  in  the  county  Jail 
where  defendant  is  thereafter  convicted  and  sent  to  the  pen- 
itentiary. While  the  statute  provides  that  the  cost  of 
medicine  and  medical  attention  shall  be  taxed  as  cost  and 
paid  as  other  criminal  cost,  it  does  not  provide  that  it  shall 
be  taxed  as  state  cost  and  paid  as  other  state  costs.  Such 
construction,  in  our  opinion  could  not  be  placed  upon  this 
provision  by  implication.  Unless  the  prisoner  is  financially 
able  to  make  payment  for  this  service,  it  would  appear  that 
the  county  court  should  make  provision  to  take  care  of  such 
contingency  under  the  authority  granted  to  it  by  Section 
8551*,  supra,  or  by  Section  3840,  R.  S.  Ho.  1929,  which  provides, 

"The  county  court  of  any  county  in  which  a 
prisoner  may  be  confined,  whenever  satisfied 
of  the  necessity  of  so  doing,  may  make  an  al- 
lowance for  ironing  such  prisoner,  and  may 
allow  a moderate  compensation  for  medical 
services,  and  extra  bedding  or  menial  atten- 
dance furnished  any  sick  prisoner,  which 
shall  be  paid  out  of  the  treasury  of  the 
county  in  which  the  cause  originated." 

Very  truly  yours. 


CARL  C.  ABINGTON 
Assistant  Attorney-General 


APPROVED: 

ROY  McKITTRICK 
Attorney-General 


CCA: EG 


IN  he:  Vitiation  of  Section  4097  n.  S.  Mo.  1329  by  circulating 
script  designed  as  use  for  currency. 


March  1,  1333 


Hon.  0.  Arthur  Anderson, 

Prosecuting  Attorney, 

Clayton,  Missouri. 

Dost  Sir:- 

In  your  two  letters  to  me  you  state  the  instrument  (f>  copy  of 
which  you  enclose)  is  designed  to  be  used  as  e currency  einong 
the  Members  of  the  Chcmber  of  Commerce. 

The  copy  of  the  instrument  you  enclose  is  as  follows: 

,f  There  has  been  deposited  v/ith  the  Treasurer 
of  the  Overland  Chamber  of  Com  .erce  One  Dollar 
(£l.00)  for  the  redemption  of  this  Certificate 
when  t.enty-five  booster  stamps  have  been  affix- 
ed on  the  reverse  side." 

(May  use  3 or  4 booster  stamps,  inste'd  of  £5) 

Section  4097,  R.  S.  of  Mo.  of  1329  provides  ax  follows: 

"Iliegol  Cur  ency. — ny  person  not  authorized  by 
law  .ho  shall  put  in  circulation  as  a circulating 
medium  any  note,  bill,  check,  ticket,  or  other  in- 
strument of  writing,  purporting  or  evidencing  that 
any  money  will  be  paid  to  the  receiver,  bearer  or 
holder  thereof,  or  to  any  person  by  any  name  or 
description  whatsoever,  or  that  it  will  be  received 
in  payment  of  debts,  or  be  used  as  a currency  or 
medium  of  trade,  in  lieu  of  money,  or  who  shall 
vend,  pass,  receive  or  offer  in  payment  ny  such 
note,  bill,  check,  ticket,  or  other  such  currency, 
shall  u ion  conviction  be  adjudged  guilty  of  a mis- 
demeanor.” 

I have  been  unable  to  find  any  statute  repealing,  modifying,  or  in 
any  way  altering  the  full  force  and  leg-  1 effect  of  this  enactment 
and  if  such  a statute  exists  and  modifies  or  alters  Sect in  4097 
of  cou  se  this  opinion  would  have  to  be  changed  so  as  to  follow 
such  modifying  Legislative  ^ct. 

This  statute  is  an  old  one  appearing  in  the  Lav/s  of  Missouri  as 
early  as  the  statutes  of  1825  nnd  it  is  In  substantially  the  s:  me 
form  that  it  was  when  it  appeared  in  the  1325  code  of  Missouri. 
There  have  been  some  changes  but  such  as  do  not  effect  the  cue. t ion 
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submitted  by  you.  The  obj  ct  of  this  statute  of  course,  is  to 
prevent  the  circulation  by  £_ny  unauthorised  person  or  cor  oration 
or  company  or  association  of  someth  ng  that  shall  take  the  place 
of  currency. 

The  earliest  decision  I find  on  this  statute  is  the  case  of  Dov.rdng 
vs.  State  of  Mo.,  4 Mo.  336. 

In  the  Downing  case  it  was  oroved  that  Downing  was  secretary  or 
cashier  of  a certain  private  bcnking  establishment  and  resided  In 
Wisconsin  territory,  and  signed  the  notes  of  s^ld  concern  as  such 
cehhier;  that  the  president  whose  signature  was  also  attached  to 
the  note  resided  in  St.  Louis,  and  kept  a brokers  office;  that 
the  president  had  exchanged  two  of  said  notes  for  two  notes  on 
an  Illinois  Bank  at  the  request  of  witness;  that  said  notes  were 
seen  in  circulation  in  the  City  of  St.  Louis  and  had  been  redeemed 
at  the  office  of  the  president. 

The  charge  was  of  circulating  the  noi.es  nd  the  currency,  Ihe  in- 
dictment described  the  note  as  our nor tin j to  br  payable  to  the 
holder,  when  on  its  face  it  purported  to  be  payable  to  be; rer. 

The  defense  made  the  point  that  an  indictment  describing  the  note 
as  payable  to  holder  when  on  its  free  it  ms  payable  to  bearer  as 
bad  and  the  Court  sustained  this  point  £tnd  reversed  the  judgment 
of  the  Circuit  Court. 

In  the  course  of  the  opinion,  the  Court  said: 

"In  the  case  before  this  court,  the  indictment  charges 
that  Downing  put  in  circul&ti  n,  etc.,  a certain  note 
purporting  that  five  dollars  will  be  paid  to  the  hold- 
er thereof  and  the  note  of  red  in  evidence  purp  rted 
that  five  dollars  would  be  paid  to  the  bearer  thereof. 

This  is  clearly  a rong  description  of  the  note,  and 
for  this  reason,  the  judgment  ought,  in  my  opini an, 
to  have  been  arrested. " 

And  in  another  part  of  the  opinion,  4 Mo.  575,  the  Court  said: 

"The  indictment  charges  that  Downing  did,  etc.,  put  in 
circulation  am  a circulating  medium,  a certain  note,  pur- 
porting th  t five  dollars  will  be  paid  to  the  holder 
the  eof.  The  note  given  in  evidence  urported  to  be  pay- 
able to  bearer.  It  is  certain  th^t  the  legal  eff-  ct  of 
the  note  as  set  out  in  the  indictment,  and  as  it  is 
proved,  is  the  same.  But  as  it  was  attempted  to  describe 
the  note,  not  according  to  Its  legal  effect,  but  as  it 
existed,  it  should  have  been  so  done.  That  such  is  the 
true  meaning  of  the  word  "purport"  is  sufficiently  es- 
tablished by  authority  * * 
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The  indictment  In  this  c<-  so  was  under  the  first  part  of  Sed.  4097 
which  provides 

"Any  person  not  authorized  by  law  -ho  shall  put 
in  circulation  as  a circulating  medium  any  bote, 
bill,  check,  ticket  or  other  instrument  of  writing 
purporting  or  evidencing  that  any  money  will  be 
paid  to  the  receiver,  bearer  or  holder  thereof  * 

The  only  thing  decided  in  the  above  case  is  that  a description 
in  the  indictment  did  not  conform  to  the  facts  proven  because 
the  indictment  charged  the  note  was  pay  ble  to  holder  and  the 
note  offered  in  evidence  showed  on  its  face  it  was  payable  to 
bearer. 

The  next  case  that  I find  is  that  of  Stcfe  v~.  Page  and  Bacon, 

19  Mo.  p.  £13.  Indictment  in  this  case  charged  that  the  defen- 
dants 


4;'put  in  circulation,  as  a circulating  medium, 
divers  notes,  bills,  checks  and  tickets,  purporting 
that  money  will  be  paid  to  the  receiver,  holder  and 
bearer  thereof,  said  notes,  bills,  checks  and  tickets 
to  be  then  raid  there  used  as  currency  and  as  a medium 
• o trade  in  lieu  of  money,  and  that  said  notes,  bills, 
checks,  and  tickets  will  be  received  in  payment  of 
debts,  *'  * *. 

The  defendants  wer  tried  and  convicted  and  appealed.  The  instru- 
ments of  "’e  red  in  evidence  *ere  in  the  following  form. 


"(Vignette)  (Vignette) 

St.  Louis,  January  1,  1852 

This  certifies,  that  Thos.  Brown  has  deposited  in 
this  of  ice,  five  dollars, payable  to  fees' er,  at  the 
(Vignette.)  banking  house  of  Flagg  fr  Savage,  ificy 
111.  " 

Objection  was  made  to  the  introduction  in  evidence  of  the  above 
certificate  and  was  overruled  and  certificate  was  admitted  In 
evidence  and  defendants  excepted. 

It  will  be  noticed  that  the  Indictment  in  this  case  charged  that 

"money  will  be  p;  id  to  the  receiver,  holder  end 
bearer,  thereof. " 

It  will  be  noticed  that  the  note  offered  In  evidence  Is  payable 
to  bearer  only. 

In  the  course  of  the  opinion,  the  court  said. 


4 


"It  is  clear  that,  where  an  instrument  is  to  be 
set  forth,  the  aeserl  tlon  that  it  purports  a 
particular  fact,  necessari'y  means  that  what  is 
stated  as  a purport  of  the  instrument,  appears 
on  the  face  of  the  instrument.  * * * 'Old  case® 
have  given  rise  to  much  learning  ana  argument 
on  the  words  "purport"  and  "tenor"  and  the  books 
are  full  of  distinctions  as  to  the  meaning  of 
these  words,  and  the  necessity  of  using  the  one 
or  the  other  of  them  in  indictments,  #iere  written 
instruments  are  to  be  stated:  Purport  means  the 
substance  of  an  instrument , as  it  appears  on  the 
face  of  it  to  every  e^e  that  reads  it;  tenor 
means  an  exact  copy  of  it.  ' * * * The  Court  in 
the  opinion  delievered,  remarked  that  it  is  certain 
that  the  legal  effect  of  the  note,  as  set  out  In 
the  Indictment,  and  as  it  is  proved,  is  the  sene, 
but  as  it  was  attempted  to  describe  the  note,  not 
according  to  its  legal  effect  but  to  describe  it 
as  it  -existed  it  should  have  been  so  done;  that 
such  is  the  meaning  of  the  word  purport,  is  suf- 
ficiently established  by  authority." 

Accordingly  the  Court  reversed  the  case. 

In  this  case.  Judge  Gamble,  who  concurred  with  Jud  e %land 
also  delivered  an  opinion  of  the  Court  in  which  this  section 
of  the  statute  was  further  construed  and  in  which  it  was  held 
that  the  word  purport  did  not.  apply  to  the  last  clause  of  the 
section  -one  the  Court  said: 

"It  has  been  said  that  a person  cannot  be  punished  under 
this  act  for  making  and  circulating  any  paper  that  on 
its  face  has  not  the  purport  mentioned  in  the  statute, 
if  the  word  "purport"  is  to  have  the  signification. usually 
given  to  it  in  the  decisions  of  courts,  this,  as  ^ 
apprehend,  is- a misconstruction  of  the  section.  The 
section  prohibits  the  creation  or  putting  in  circu- 
lation of  paper  purporting  that  money  will  beppald 
to  the  receiver  or  holder,  or  purporting  that  it  -Hi 
be  received  in  payment  of  debts.  This  is  as  far  as 
the  word  "purporting"  applies  to  the  acts  prohibited. 

The  next  and  last  clause  in  the  section,  for  to  be 
used  as  currency,  or  medium  of  trade  in  lieu  of  money,' 

Is  entirely  distinct  from  those  to  which  the  word 
"purporting"  applies,  and  Embraces  all  coses  in  which 
any  person  c.^atss  or  puts  la  circulation f as  a cir- 
culating medium,  * any  note,  bill,  check  or  ticket  to 
be  used  as  a currency  or  medium  of  trade  in  lieu  of 
money,  ' whatever  sm.  Ii£  mVQXt*  It  is  evident 
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that  this  last  clause  of  the  section  would  be  mad* 
non-sensical  by  applying  the  word  "purporting"  to  It 
so  as  to  read,  for  purporting  to  be  used  as  a currency 
or  medium  of  trade  in  lieu  of  money.1  The  section  then, 
prohibits, most  distinctly,  the  Issuing  of  paper  _de- 
s 1 r-.iri'  to  be  used  as  a currency  without  regard  to  the 
form  In  which  it  may  be  made,  and  under  this  section, 
there  is  no  necessity  for  stating  that  the  purport  of 
the  paper  issued, is,  that  nnney  will  be  paid  to  the 
holder  or  that  it  will  be  received  in  psyamnt  of  debts, 
if  it  is  created  or  issued  to  be  used  as  a currency  or 
medium  of  trade  in  lieu  of  money.  The  prohibition  is 
effectual,  hen  the  Intention  of  the  party  is  to  make 
an  cur;  encv  whatever  ingenuity  may  be 

employed  in  devising  the  form  of  paper  to  be  issued." 

In  this  view  of  the  statute.  Judge  Ryland  concurs. 

We  see,  therefore  that  in  this  case  the  Supreme  Court  1-old s that  the 
word  purport  does  not  apply  to  the  latt  r clause  ol  the  strtute  and 
that  tne  statute  distinctly  prohibits  the  Issuing  of  p: per  designed 
to  be  used  as  currency  without  regard  to  the  form  in  which  it  may 
be  made  and  there  is  no  necessity,  in  an  indictment,  for  stating 
that  the  purport  of  the  paper  issued  is  that  money  will  be  paid  to 
the  holder  cr  that  it  will  bo  used  In  payment  of  debts,  if  it  is 
created  or  issued  to  be  used  as  ? cii.rrency  sx.  medium  of  trade  i n 
lieu  of  money. 

Applying  this  decision  in  the  19  Mo.  Reports,  p.  "15  to  the  instru- 
ment, co  ;y  of  which  has  been  submitted,!  beg  to  say  that  if  the 
facts  are  as  you  state  that  the  Overland  Chamber  of  Commerce  desires 
to  and  does  use  this  instrument  as  a ou^  l enev  or  mdri-’orn  of  trade  in 
lieu  of  i>~nev.  the  statute  is  being  violated. 

Yours  very  truly. 


EDWAHD  C.  CROW 


bCC/mh 


SCHOOLb;  State  funds  transferred  "by  deficiency  bill, 

State  Auditor  not  required  to  set  apart  any 
part  to  the  school  fund. 


f£_J  3(h)  J/ 


Honorable  Forrest  Smith 
State  Auditor 
Jefferson  City,  Missouri 


f arch  3,  1333 
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Dear  Mr.  r.mith: 


Receipt  oi  your  letter  dated  February  28,  1933, 
is  acknowledged,  in  which  you  Bt&te  and  inquire  as  follows* 

"I  am  enclosing  Senate  Bill  225,  which  transfers 
the  balances  from  various  funds  to  the  state 
revenue  fund. 


(fac42Z,f%) 


I would  like  an  opinion  from  you  as  to  whether 
one  third  of  the  total  of  these  funds  should 
be  set  aside  to  the  public  school  moneys  as 
provided  in  Section  7,  Article  11,  of  the 
Constitution  of  Missouri.* 


Section  7, of  Article  11, of  the  Constitution  of  the---  ' 
State  of  Missouri, in  substance  provides  and  means  that  if  the  fund 
•r-firovided  and  set  apart  by  law  for  the  maintenance  or  operation  of"1 
public  sohools.be  not  sufficient  in  amount  to  maintain  and  operate 
free  school  for  a period  of  at  least<^our  monthe^ln  each  year 
and  in  each  school  district  in  the  state,  then  antt  in  that  event 
the  Oeneral  Assembly  has  the  authority  to  provide  sufficient  funds 
{tor  the  maintenance  and  operation  of  such  schools  for  the  above  — 
aeeignated  period  of  time.  • The  provision  for  such  deficiency  to 
be  made  in  accordance  with  Section  11  of  the  Article  on  revenue 
and  taxation,  which  we  take  it  refers  to  Section  11  of  Article  10 
of  the  Constitution  of  the  state  of  Missouri,  being  the  Art i ole  in 
that  Constitution  dealing  with  revenue.  Seotion  7,  of  Article  11, 
further  providing  that  in  no  case  shall  there  be  set  apart  less 
than  twenty- five  per  cent  of  the  state  revenue,  exclusive  of  Interest 
and  sinking  fund,  to  be  applied  annually  to  the  support  of  the  public 
schools.  We  think  the  words  "in  no  cr.se*  have  refer  no e to  the 

providing  and  setting  apart  of  a public  school  fund  as  mentioned  in 
the  first  part  of  -Section  7 and  does  not  have  reference  to  such  a 
transfer  of  general  revenue  as  is  contained  in  Senate  Bill  Number  225 
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March  3,  1933 


We  are  of  the  opinion  that  Seotion  7,  of 
Article  11,  above  referred  to,  has  reference  only  to 
legislative  provisions  touching  public  school  funds  only 
and  that  under  such  Section  and  ArtTdtey none  arf  funds 
transferred  by  Senate  Bill  Number  335  should  be  set 
aside  to  the  public  school  moneys  of  the  otate  of  Missouri. 


Very  truly  yours. 


GILBERT  LAMB 

Assistant  Attorney  General 


AFP  iOV^D: 


Attorney  General. 


GL:LC 


Income  t <ajt-  incomes  received  from  royalties  on  patents  and  copyrights 


March  22,  1933. 


Hon,  Forrest  Smith, 

State  Auditor, 

Jefferson  City,  Missouri, 


Dear  Sir: 


You  have  written  me  as  follows: 

,fI  have  been  informed  that  there  are  several  large  taxpayers 
in  Missouri  who  are  not  paying  income  tax  on  royalties  received  on 
patents  or  copyrights,  based  on  the  U,S.  supreme  Court  decision  decided 
May  14,  1928  in  Long,  Commissioner  vs.  Rockwood,  as  shown  in  Court 
decision  Yolume  277,  U.S.  Reporter,  page  142,  wherein  it  is  stated  that 
a State  may  not  tax  the  income  received,  by  its  citizens,  on  royalties 
for  the  use  of  patents  issued  to  him  by  the  United  States. 

During  1932  it  appears  that  the  previous  decision  of  the 
United  States  Supreme  Court  was  overruled.  In  the  case  of  the  Fox  Film 
Corporation  vs.  Doyal,  Yolume  286,  page  123,  U.S.  Reporter,  it  appears 
that  the  State  may  tax  income  received  by  citizens  on  royalties  from 
these  patents. 

The  cuestion  that  arises  is  whether  this  1932  decision  now 
permits  the  State  of  Missouri  to  go  ahead  and  tax,  for  income  tax  our- 
poses,  royalties  received  by  citizens  for  the  use  of  patents,  and  if 
so,  is  this  last  Supreme  decision  retroactive  back  for  the  years  1929- 
30-31  es  well  as  1932?* 

In  reply  to  your  inquiry,  permit  me  to  say  that  the  case  of 
Fox  Film  Corp.  v.  Doyal,  286  U.S.  p.  123,  decided  May  16,  1932,  held: 

"Copyrights  are  not  federal  instrumentalities  and 
income  derived  from  them  is  not  immune  from  state 
taxation.  Long  v.  Rockwood,  277  U.S.  142,  (holding 
otherwise  as  to  patents)  is  overruled.  PF.  128,  131. 

The  principle  of  immunity  of  federal  instrumentalities 
from  state  taxation  and  of  state  instrumentalities 
from  federal  taxation  is  confined  to  the  protection  of 
operations  of  government.  P.  128. 

The  mere  fact  that  a copyright  is  property  derived  from 
a grant  by  the  United  States  is  insufficient  to  support 
the  claim  of  exemption.  For  does  the  fact  that  the  grant 
is  made  in  furtherance  of  a governmental  policy  of  the 
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Unlted  States,  and  because  of  the  benefits  which 
are  deemed  to  accrue  to  the  public  in  the  execution 
of  that  policy,  furnish  ground  for  immunity.  F.  128." 

And  same  volume,  l.c.  p.  131,  the  Court  expressly  overruled 
the  case  of  Long  v.  Rockwood,  277  U.S.,  142,  in  the  following  language: 

"The  affirmance  of  the  judgment  in  the  instant  case 
cannot  be  reconciled  with  the  decision  in  Long  v. 

Rockwood,  277  U.S.  142,  upon  which  appellant  relies, 
and  in  view  of  the  conclusions  now  reached  upon  a 
re-examination  of  the  question,  that  case  is  definitely 
overruled. " 

Under  this  decision  of  the  Federal  Supreme  Court  the  State  of 
Missouri  can  tax  for  income  tax  purposes  royalties  received  by  citizens 
for  the  use  of  patents. 

You  askod  the  further  question,  if  the  income  tax  can  be  col- 
lected for  the  years  1929,  1930  and  1931,  as  well  as  1932.  The  case  of 
Long  v.  Rockwood,  277  U.S.  142,  was  decided  May  14,  1928.  I assume  from 
that  date  on  the  State  collected  no  income  taxes  on  income  received  by 
citizens  for  the  use  of  patents. 

Section  15  of  Article  II  of  the  Constitution  of  Missouri  of 
1675  reads  as  follows: 

"SX  POST  FACTO  LAWS , STC. , PROHIBITED— That  no 

ex  post  facto  law,  nor  law  Impairing  the  obli- 
gation of  contracts,  or  retrospective  in  its 
operation,  or  making  any  irrevocable  grant  of 
apeoial  privileges  or  immunities,  can  be  passed 
by  the  General  Assembly." 

The  income  tax  law  of  this  state  existed  prior  to  the  decision 
in  the  Long  v.  Rockwood  case.  The  effect  of  the  decision  in  this  case 
by  the  Federal  Court  was  in  my  judgment  simply  to  suspend  the  operation 
of  the  income  tax  law  of  this  state  In  so  far  as  same  applied  to  income 
received  by  citizens  of  Missouri  from  the  uso  of  patents  or  copyrights. 

When  the  Federal  Supreme  Court  in  the  case  of  Fox  Film  Corpo- 
ration v.  Doyal  overruled  the  case  of  Long  v.  Rockwood,  the  legal  effect 
was  to  make  operative  the  income  tax  law  of  Missouri  upon  income  of  cit- 
izens of  our  state  received  from  the  use  of  patents.  Therefore,  it  is 
apparent  that  no  law  would  have  to  be  enacted  by  this  state  in  order  to 
tax  incomes  received  from  patents  after  the  date  of  the  decision  in  Fox 
Film  Corporation  v.  Doyal.  The  language  of  the  constitutional  provision 
auoted  above  Is: 


"That  ***  no  law  ***  retrospective  in  its  operation 
***  can  be  passed  by  the  General  Assembly." 

The  rule  seems  to  be  that  a statute  cannot  impose  retroactive 
taxation  for  previ ous  yoars  upon  a class  of  property  not  thei  subject 
to  taxation  at  all. 


Cooly  on  Taxation,  Tol.  II,  4th  Ed.  p.  1155,  Sec.  520 
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Cooley’s  Constitutional  Limitation,  8th  Ed.  Vol.  II,  p.  772, 

says: 

"Thera  is  no  doubt  of  the  right  of  the  Legislature 
to  pass  statutes  which  reach  back  to  and  change 
or  modify  the  effect  of  prior  transactions,  provided 
retrospective  laws  aro  not  forbidden  Eo  Nomine  by 
the  state  constitution,  and  provided  further  that 
no  other  objection  exists  to  them." 

The  question  confronting  me  is:  Does  the  existing  income  tax 
law  passed  before  the  decision  in  the  Fox  Film  Corporation  nd  Long  v. 
Rockwood  cases  by  Federal  Supreme  Court  operate  to  tax  incomes  for 
1929,  1930,  1931  and  19327  To  so  hold  is  to  give  the  income  law  of 
our  state  a retrospective  operation— -to  relate  back  and  effect  trans- 
actions already  past. 

A sound  rule  of  construction  is  that  a statute  should  have 
a prospective  operation  only  unless  its  terms  show  clearly  a legisla- 
tive intention  that  it  should  operate  retrospectively. 

Our  constitution  forbids  retrospective  legislation  and 
ecually  forbids  a construction  of  a statute  to  make  it  operate  retro- 
spectively unless  a clear  intent  so  to  do  is  expressed  in  the  statute, 
and  then  such  a construction  would  be  wrong  if  it  imposed  a new  obliga- 
tion on  the  one  affected  thereby. 

The  income  law  of  Missouri  did  not  tax  the  income  from  patents 
or  copyrights  between  the  date  of  the  decision  of  the  Long  v.  Rockwood 
case  and  the  decision  of  the  Fox  Film  Corporation.  If  our  income 
statute  is  construed  to  now  reach  bock  and  tax  income  during  the  years 
past  when  under  the  Federal  Court  it  could  not  be  taxed,  it  would  be 
taxing  a class  of  property  for  previous  years  not  then  liable  to  taxa- 
tion. This  cannot  be  done  under  our  Constitution,  in  my  opinion.  In 

Smith  v.  Dirckx,  283  Mo.,  188 


the  court,  quoted  -Justice  Story's  definition,  saying: 


"Every  statute  ***  which  creates  a new  obligation 
***  in  respect  to  transactions  ***  already  past , 
must  be  deemed  retrospective. " 

The  Federal  Supreme  Court  has  held  where  no  statute 
taxing  bank  shares  at  time  an  Act  was  passed  taxing  same  for 
prior  thereto,  such  legislation  was  illegal. 


/ 

3Xl  St 


existed 
years 


Citizens  Bank  v.  Kentucky, 


217  U.S 


I am  of  opinion  income  taxes  cannot  be  levied  under  our  stat- 
ute on  incomes  arising  from  use  of  patents  or  copyrights  for  years  1929, 
1930,  1931  and  1932. 

Yours  very  truly, 


APPROVED: 


EDWARD  C.  CROW 


Attorney  General 


TAXATION--Salari.es , interests,  costs  and  charges  relating  to 
collection  of  delinquent  taxes  — Effect  of  Senate 
Bill  No.  SO  with  relationship  thereto. 


April  11,  1933  - 


Hon.  Forrest  Smith 
State  Auditor 
Jefferson  City,  Missouri 

Bear  Mr.  Smith: 

Tour  letter  directed  to  the  Attorney-General  has  been 
handed  to  the  undersigned  for  attention.  We  will  set  forth  your 
letter  and  undertake  to  make  answer  to  your  separate  inquiries 
in  the  order  presented. 

"Since  the  passage  of  Senate  Bill  No.  SO,  countless 
inquiries  have  come  to  this  office  relative  to  the 
application  of  the  provisions  of  this  new  statute, 

I am,  therefore,  your  ruling  on  the  following  points: 

Does  this  apply  to  counties  under  township  organization? 

Is  this  applicable  to  the  taxes  for  year  1932,  as  well 
as  all  prior  years? 

Is  the  county  collector  entitled  to  the  extra  4 f-  or 
5$,  as  the  case  may  be,  allowed  for  the  collection  of 
delinquent  taxes,  or  only  to  the  regular  commission 
allowed  for  the  collection  of  current  taxes? 

Is  the  county  clerk  entitled  to  his  fees  for  compiling 
the  back  tax  books? 

Is  the  collector  authorized  to  make  any  refund  of  pen- 
alties, interest,  etc.  on  taxes  collected  prior  to  the 
enactment  of  this  law? 

Is  this  law  applicable  to  taxes  levied  for  drainage  or 
levee  purposes? 

If  suit  has  been  filed  for  delinquent  taxes  or  judgment 
rendered,  is  the  tax-payer  entitled  to  any  remission  of 
costs  and  penalties  by  this  act? 


Is  this  applicable  to  the  City  of  St. Louis?" 
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April  11,  1933 


We  assume  that  your  inquiries  are  made  with  a view  of 
ascertaining  the  effect  Senate  Bill  No.  80  will  have  upon  the 
subject  of  tax  collections  and  what  was  intended  to  be  included  in 
the  remissions  provided  for  in  said  bill.  As  a matter  of  conven- 
ience, we  will  here  insert  the  bill  as  finally  passed  and  approved 
by  the  Governor: 

"Sec.  1.  In  payment  of  the  taxes  assessed  against  any 
person  whose  name  appears  upon  the  personal  delinquent 
lists  of  any  year  or  years  prior  to  January  1,  1933* 
and  in  payment  of  the  taxes  assessed  against  any  real 
estate  which  appears  upon  the  lists  of  delinquent  and 
back  taxes  of  any  year  or  years  prior  to  January  1,  1933* 
including  delinquent  taxes  for  the  year  1932,  the  collectors 
of  revenue  of  the  counties  and  cities  of  this  state  are 
hereby  empowered  and  directed  to  accept  the  original  amount 
of  said  taxes  as  charged  against  any  such  person  or  real 
estate  relieved  of  the  penalties,  interest  and  costs  accrued 
upon  the  same;  Provided,  however,  that  such  remission  of 
penalties,  interest  and  costs  shall  be  in  full  If  said 
taxes  are  paid  not  later  than  June  30,  1933;  if  paid  after 
June  30,  1933*  and  not  later  than  August  31st,  1933*  then 
such  remission  shall  be  75  per  cent  of  such  penalties. 
Interest  and  costs;  If  paid  after  August  31st,  1933*  and 
not  later  than  October  31*  1933*  such  remission  shall  be 
50  per  cent  of  such  penalties.  Interest  and  cost;  if  paid 
after  Oct,  31,  1933  and  not  later  than  Dec,  31*  1933*  then 
such  remission  shall  be  25  per  cent  of  such  penalties. 
Interest  and  costs:  Provided,  further,  that  after  Dec.  31* 
1933*  all  penalties,  interest  and  costs  as  aforesaid  shall 
be  restored  and  be  In  full  force  and  effect  for  the  full 
period  of  time  since  their  accrual  and  as  if  this  act  had 
not  been  passed. 

Sec.  2.  The  provisions  of  this  act  shall  cease  and  be 
of  no  effect  after  January  1,  1934. 

Sec.  3.  As  the  expeditious  collection  of  such  taxes  and 
lists  is  necessary  for  the  maintenance  of  the  State  Insti- 
tutions and  for  the  support  of  Public  Schools,  an  emer- 
gency exists  within  the  meaning  of  Section  57  of  Article  4 
of  the  Constitution  of  this  state  and  also  an  emergency 
exists  within  the  meaning  of  Section  36  of  Article  4 of 
the  Constitution  of  this  state,  and  this  act  shall  be  in 
force  and  take  effect  from  and  after  its  passage  and 
approval  by  the  Governor." 

This  bill  In  its  amended  form  answers  your  first  and  second 
inquiries.  It  will  be  observed  that  Its  provisions  are  appli- 
cable to  the  collectors  of  the  revenue  of  the  counties  and  cities 
of  this  state,  whether  the  county  be  under  the  regular  county 
organization  or  under  township  organization,  and  that  the  bill 
specifically  Includes  the  year  1932. 
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This  act  is  mandatory  in  that  it  requires  the  remission  of 
penalties,  interest  and  costs,  and  directs  the  acceptance  of  the 
original  amount  of  the  tax  if  paid  not  later  than  June  30,  1933. 

In  other  words,  if  paid  on  or  before  that  date  it  shall  be  free 
from  all  penalties,  interest,  costs  and  charges.  If  paid  at  a 
later  date  the  remission  is  graduated  in  accordance  with  the  date 
of  payment.  It  is  important  that  penalties,  interest,  costs  and 
charges  be  classified  insofar  as  the  same  relates  to  the  item  of 
tax.  It  would  appear  from  the  authorities,  which  we  will  herein- 
after refer  to,  that  the  penalties  which  have  accrued  under  statu- 
tory provisions  prior  to  the  passage  of  Senate  Bill  No.  80,  are 
not  a part  of  the  tax. 

It  is  stated  in  Cooley  on  Taxation,  Sec.  1821,  that, 

"Money  derived  from  penalty  and  forfeiture  where  taxes 
are  delinquent  are  not  a part  of  the  tax  and  where  Im- 
posed by  the  Legislature  It  has  a right  to  dispose  of 
such  funds  as  it  likes,  * * *.M 

Upon  this  same  subject  we  find  the  law  declared  in  the  case 
of  State  ex  rel.  Pierce  v.  Coos  County,  237  Pac.  678  l.c.  679* 
as  follows: 

"We  have  heretofore  held  that  the  increased  percentage 
and  other  burdens  prescribed  by  the  Legislature  for 
non-payment  of  taxes  are  in  the  nature  of  penalties  and 
not  part  of  the  tax  * * * they  may  have  been  prescribed 
as  a means  of  Inducing  the  taxpayer  to  pay  promptly, 
but  they  are  distinctive  from  the  tax  itself.  Taxes 
are  a contribution  prescribed  by  the  statute  and  levied 
by  the  authorities  for  the  support  of  the  government;  * * . 

The  Texas  courts,  defining  "tax  penalties"  in  the  case  of 
State  v.  Galveston,  100  Texas  153;  97  S.  W.  71,  had  this  to  say, 

"The  penalties  are  somewhat  in  the  nature  of  a fine  upon 
a delinquent  taxpayer  for  his  delay  in  paying  his  taxes 
they  are  not  levied  by  the  counties  as  a part  of  the 
tax  and  are  creatures  of  the  statute,  and  what  the 
statute  can  impose  by  way  of  penalty,  the  statute  can 
remit." 

The  Oregon  court  in  an  earlier  case  than  the  one  hereinabove 
cited,  treating  this  same  subject  matter,  in  Colby  v.  City  of 
Medford,  85  Ore.  485;  167  Pac.  487,  says, 

"In  passing,  it  may  be  noted  that  when  interest  is  charged 
on  a delinquent  tax,  it  is  not  regarded  as  interest  in 
the  sense  that  it  is  a consideration  for  the  forbearance 
of  money,  but  it  is  deemed  to  be  a penalty;  and  when 
Interest,  so  called,  is  charged,  it  is  sustained  on  the 
theory  that  it  is  a means  to  insure  prompt  payment  of 
the  tax,  and  is  not  a part  of  the  tax." 
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We  have  heretofore  stated  this  act  is  mandatory.  It  directs 
the  collectors  " to  accept  the  original  amount  of  said  taxes  as 
charged  against  any  person  or  real  estate  relieved  of  the  penalties, 
interest  and  costs  accrued  upon  the  same" . It  is  intended  to  be  in 
full  discharge  of  the  taxpayer's  obligation.  This  would  not  permit 
of  the  adding  of  any  fees  or  commissions  of  any  kind  to  the  original 
tax  bill  and  the  statutory  provisions  providing  for  such  fees  and 
charges  would  be  inoperative  insofar  as  they  are  in  conflict  with 
this  latest  enactment.  If  this  four  or  five  per  cent  commission, 
referred  to  in  your  communication.  Is  to  be  termed  either  as  penalty 
or  as  costs,  the  bill  specifically  provides  for  its  remission  and  the 
collectors  are  directed  to  accept  the  tax  relieved  of  the  penalties, 
interest  and  costs  accrued  upon  the  same. 

Approaching  this  subject  from  another  angle:  - If  this  per- 
centage charge  is  to  be  construed  or  treated  as  compensation  to  the 
collectors,  the  Legislature,  under  the  construction  of  the  law  as 
hereinafter  noted,  would  have  power  to  fully  and  completely  extinguish 
such  compensation. 

We  find  this  declaration  or  principle  of  law  in  6l  Corpus  Juris, 
p.  1519,  Sec.  2231: 

"Where  a statute  provides  that  the  tax  collector  shall 
be  allowed  ten  per  cent  on  all  taxes  collected  after  a 
designated  date,  by  distress  or  otherwise,  the  ten  per- 
cent is  not  in  the  nature  of  a penalty  but  is  allowed 
as  compensation  as  additional  services  to  be  performed 
by  the  collector,  * * *" 

Following  this  principle  of  law,  we  are  then  confronted  with 
the  problem  as  to  whether  or  not  the  collector  has  any  vested 
interest  In  these  statutory  commissions.  All  of  our  statutes  in 
respect  to  this  additional  compensation  read  that  the  commission  is 
to  be  added  to  the  face  of  the  tax  bill  and  is  to  be  collected  from 
the  taxpayer  when  the  payment  of  tax  is  made,  and  provides  that  in 
no  event  shall  the  county,  state  or  municipality  be  liable  therefor. 

According  to  the  weight  of  authority  in  this  state,  the 
collector  has  no  vested  interest  in  this  compensation  and  such 
compensation  is  subject  to  be  cancelled  or  withdrawn  at  and  by  the 
will  of  the  Legislature. 

Our  Supreme  Court  in  the  case  of  Givens  v.  Daviess  County,  107 
Mo.  l.c.  608,  609,  passing  upon  this  proposition  says: 

:'A  public  officer  is  not  entitled  to  compensation  by 
virtue  of  a contract,  express  or  implied.  The  right 
to  compensation  exists,  when  It  exists  at  all,  as  a 
creature  of  the  law,  and  as  an  incident  to  the  office. 

Dammon  v.  Lafayette  County,  76  Mo.  675;  Koontz  v. 

Franklin  County  76  Pa.  State  154;  Fitzsimmons  v.  Brooklyn 
102  N.  Y.  536,  ***********  In  the  absence  of 
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constitutional  restrictions  the  compensation  or  salary 
of  a public  officer  may  be  increased  or  diminished  during 
his  term  of  office,  the  manner  of  its  payment  may  be 
changed,  or  his  duties  enlarged  without  the  impairment 
of  any  vested  right.  State  ex  rel,  v.  Smith,  87  Mo.  158. 

# * -ftl* 

The  above  opinion  of  the  court  has  been  quoted  many  times  in 
more  recent  decisions  and  approved  as  a law  of  this  state  on  that 
question.  Insofar  as  the  constitutional  restrictions  are  con- 
cerned, there  are  none  which  would  bar  an  increase  or  diminution 
of  the  collector's  salary.  Accordingly,  It  being  the  evident  in- 
tention of  the  Legislature  to  remit  any  charges  or  fees  or  commis- 
sions of  any  kind  in  addition  to  the  original  amount  of  the  tax, 
and  it  further  appearing  that  these  penalties  and  charges  and 
commissions  may  be  legally  and  lawfully  remitted  and  removed  from 
the  tax  bill  by  the  Legislature,  it  is  the  opinion  of  this  office 
that  if  a tender  of  the  original  amount  of  the  tax  is  made  before 
June  30,  1933,  the  entire  commission,  penalty,  interest  and  cost 
should  be  remitted  and  such  amount  accepted  in  full  payment  of  the 
tax.  If  paid  at  later  dates,  the  remission  thereof  should  be  made 
In  accordance  with  the  graduated  scale  as  in  said  bill  provided. 

What  we  have  said  respecting  the  four  and  five  per  cent  com- 
mission to  which  the  county  collector  would  be  entitled,  absent  the 
enactment  of  Senate  Bill  No.  80,  applies  with  equal  force  in  regard 
to  the  fees  and  charges  of  the  county  clerk  for  the  making  up  of 
the  back-tax  book.  This  act  undoubtedly  relieves  the  taxpayer  from 
the  payment  of  this  collector-commission  and  upon  the  same  theory 
and  reasoning  likewise  relieves  him  from  the  payment  of  the  clerk's 
fee,  it  being  a part  of  the  cost. 

In  answer  to  your  fifth  inquiry,  to -wit,  whether  or  not  the 
collector  is  authorized  to  make  any  refund  of  penalties.  Interest, 
etc.,  on  taxes  already  collected,  we  beg  to  advise  that  there  is 
no  authority  in  the  bill  for  the  refund  of  any  such  penalties,  in- 
terests or  costs,  which  may,  prior  to  the  passage  of  the  bill,  have 
been  collected. 

The  bill  applies  only  to  those  who  on  the  date  of  the  passage 
of  the  act  were  Indebted  for  delinquent  taxes,  and  it  thereby  placed 
all  such  persons  in  one  class  to  be  governed  by  the  provisions  of 
this  bill.  Upon  the  right  of  the  Legislature  to  make  such  classi- 
fication and  to  the  reasonableness  of  such  provision,  we  call  your 
attention  to  the  case  hereinabove  cited.  State  ex  rel.  Pierce  v. 

Coos  County  237  Pac.  l.c.  679*  wherein  the  court  said: 

"It  is  urged  that  the  act  is  unconstitutional  because 
of  the  lack  of  uniformity,  and  that  it  is  discriminatory 
in  character.  But  it  is  not  discriminatory  because  It 
applies  to  all  persons  in  a particular  class,  to-wit, 
taxpayers  who  paid  their  taxes  prior  to  May  1st,  1925, 
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as  a class.  Such  a provision  would  not  seem  to  be  un- 
reasonable as  urged  by  counsel,  because  others  who  have 
previously  paid  their  taxes,  together  with  interest  and 
penalties,  are  not  included.1' 

The  pertinent  parts  of  the  statute  under  consideration  by  the  Oregon 
Court  when  it  made  the  above  statement,  reads  as  follows; 

"Sec.  1.  The  county  courts  of  the  several  counties  of 
the  state  may  and  are  hereby  authorized  to  remit  all 
interest,  penalties  and  costs  which  have  been  or  may 
be  incurred  on  all  taxes  levied  in  their  respective 
counties  on  the  tax  rolls  for  the  years  1921,  1922,  and 
1923#  to  all  taxpayers  who  prior  to  May  1st,  1925*  * * * 
may  have  paid  the  original  amount  of  such  delinquent 
taxes  on  the  property  affected," 

In  other  words,  the  Oregon  Court  held  that  those  delinquent  tax- 
payers who  paid  their  taxes  under  that  act  prior  to  May  1st,  1925 * 
constituted  a class,  that  being  the  class  affected  by  the  act, 
and  that  such  classification  was  not  discriminatory  or  unreasonable. 

In  answer  to  your  sixth  inquiry,  to -wit,  is  this  Senate  Bill 
applicable  to  taxes  levied  for  drainage  or  levee  purposes,  be  ad- 
vised that  it  is  the  opinion  of  this  office  that  this  bill  applies 
to  such  taxes.  It  is  by  legislative  enactment  that  these  taxes  bear 
a penalty,  and  if  a penalty  happens  to  go  to  the  drainage  or  levee 
district  It  Is  by  virtue  of  the  statute  so  providing.  If  the  Legis- 
lature can  provide  that  the  district  can  have  the  benefit  of  penalties, 
so  it  may  deorive  the  district  of  penalties.  See  Cooley  on  Taxation, 
4th  Ed.,  p.  ‘3573: 

"Penalties  for  delinquent  taxes  generally  follow  the 
tax  and  go  to  the  district  entitled  to  the  tax  unless 
it  is  otherwise  provided  by  statute.  On  the  other  hand. 

If  the  penalties  are  imposed  by  the  Legislature  their 
disposition  rests  in  Its  discretion." 

Upon  this  proposition  we  also  call  your  attention  to  Livesey 
v.  De  Armond  et  al,  284  Pac.  166.  In  this  case  a statute  very 
similar  to  Senate  Bill  No.  80  is  considered  and  construed  by  the 
court.  That  act  was  found  in  Chapter  82,  Session  Laws  of  1929,  of 
the  State  of  Oregon,  which  reads  as  follows: 

"The  county  court  or  board  of  county  commissioners  of 
any  county  may  at  its  discretion,  waive  or  reduce  the 
penalty  or  interest,  or  both,  imposed  for  the  failure 
to  pay  taxes  within  the  time  provided  by  law,  for  any 
year  or  years  prior  to  and  including  1927*  if*  in  its 
opinion,  such  action  would  facilitate  the  collection 
of  such  taxes." 

It  appears  that  the  complainant  was  a taxpayer  of  Deschutes  county, 
who  was  not  delinquent  in  the  payment  of  his  taxes  and  was  bringing 
action  against  the  county  court,  complaining  that  their  order  in 
accepting  taxes  and  issuing  receipts  in  full  therefor  without  the 
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payment  of  delinquent  penalties  and  interest,  was  unlawful.  Com- 
plainant was  also  a taxpayer  in  the  Central  Oregon  Irrigation 
District  and  was  the  owner  of  a bond  issued  by  the  Iroquoi3-Creek 
Irrigation  District.  Dealing  with  the  question  as  to  whether  or 
not  the  act  was  applicable  to  the  irrigation  districts,  the  court 
held  as  follows: 

"While  we  are  aware  of  the  fact  that  the  legislature 
has  at  times  provided  that  the  penalties  and  Interest 
accruing  upon  the  portion  of  the  tax  due  to  an  irri- 
gation district  shall  be  paid  to  the  districts,  we 
believe  that  this  circums tance  does  not  prevent  the 
county  board  from  waiving  or  reducing  this  portion 
of  these  charges  as  well  as  the  remainder  of  the  pen- 
alty and  Interest." 

The  Supreme  Court  of  Texas  had  occasion  to  pass  upon  a 
like  statute  in  the  case  of  Jones  v.  Williams,  I4.5  S.W.(2d)  l.c. 

139-  We  quote  from  the  opinion: 

"The  act  before  us  not  only  releases  all  accrued  'inter- 
est and  penalties'  on  delinquent  state  taxes,  but 
makes  the  remission  apply  to  named  districts  and  sub- 
divisions of  the  state.  This  does  not  affect  the 
validity  of  the  act.  The  districts  named  are  merely 
subdivisions  of  the  state,  and  the  legislature  has 
the  same  power  to  provide  or  change  the  remedies  for 
the  collection  of  taxes,  including  the  remission  of 
penalties,  due  its  subdivisions  as  it  has  for  the 
state  at  large." 

The  courts  of  Oklahoma,  North  Dakota,  Washington,  Kansas, 
Maryland  .nd  Maine  have  held  in  accordance  with  the  foregoing 
declaration  of  law.  While  Senate  Bill  No.  80,  does  not  specifically 
set  out  political  subdivisions  to  which  the  act  is  applicable,  it 
particularly  states  that  it  shall  affect  all  persons  whose  names 
appear  "upon  the  personal  delinquent  list  and  taxes  assessed 
against  real  estate  which  appears  upon  the  list  of  delinquent  back- 
taxes".  Accordingly,  any  taxes  upon  the  lists  above  mentioned 
would  be  affected  by  the  act  just  as  clearly  and  certainly  as 
though  the  political  subdivisions  had  been  named  one  by  one. 

In  accordance  with  the  foregoing,  it  is  the  opinion  of 
this  office  that  this  act  applies  to  the  City  of  St.  Louis  for 
the  reasons  stated  above. 

In  reply  to  your  last  inquiry,  to-wit,  whether  or  not 
the  taxpayer  is  entitled  to  any  remission  of  costs,  penalties  and 
charges  after  judgment,  we  find  that  under  the  common  law  such 
was  not  the  case.  See  25  Corpus  Juris,  p.  1213: 

"The  English  authorities  are  uniform  to  the  effect  that 
the  King  may  discharge  his  own  share  in  a penalty  as 
well  after  as  before  a judgment,  but  that  after  judg- 
ment he  cannot  remit  the  share  of  an  informer,  because 
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the  share  of  an  informer  Is  by  the  Judgment  vested  in 
him . " 


The  Supreme  Court  of  the  United  States  in  the  case  of 
North  v.  Crocker,  14  Law  Ed,  l.c.  214,  has  followed  this  ruling, 
to-wit,  that  prior  to  Judgment  there  is  no  vested  interest  in  a 
penalty.  In  this  case  the  court  stated  as  follows: 

"The  suits  were  pending  below  when  the  act  of  September 
18,  1850  was  passed,  and  was  for  the  penalty  of  Five 
Hundred  Dollars,  *****  as  the  plaintiff's  right  to 
recovery  depended  entirely  on  the  statutes,  its  repeal 
deprived  the  court  of  Jurisdiction  of  the  subject 
matter.  And  in  the  next  place,  as  the  plaintiff  had 
no  vested  right  in  the  penalty,  the  Legislature  might 
discharge  the  defendant  by  repealing  the  law." 

And  the  same  court  in  the  case  of  United  States  v,  Tynen,  20  Law 
Ed,  l.c.  55 > stated  as  follows: 

"The  repeal  of  the  law  imposing  the  penalty  is  of  itself 
a remission." 

The  Supreme  Court  in  the  State  of  Texas  in  a recent 
decision  heretofore  referred  to,  has  gone  farther  and  held  as 
follows  in  the  case  of  Jones  v.  Williams,  supra: 

"The  statutes  from  time  to  time  have  contained  provis- 
ions for  the  collection  of  delinquent  taxes  by  attorneys 
or  others  by  contract  for  a percentage  of  the  tax,  or 
taxes,  interest,  and  penalties  collected.  *****  The 
power  to  make  contracts  under  these  statutes  is  sub- 
ordinate to  the  general  legislative  power  to  impose, 
increase,  diminish,  or  remit  penalties  for  tax  delin- 
quencies and  the  existence  of  such  contracts,  where 
taxes  have  neither  been  paid  nor  reduced  to  Judgment, 
does  not  prevent  the  remission  statute  from  being 
effective,  and  the  delinquent  taxpayer  has  the  same 
right  to  pay  his  taxes  without  paying  penalties  and 
interest  (so  called)  that  he  would  have,  had  such  con- 
tracts never  been  made.  The  remission  statute  applies 
unless  prior  to  the  effective  date  of  the  statute,  the 
taxes  had  actually  been  collected  or  reduced  to  final 
judgment . " 

It  is  interesting  to  note  that  in  the  foregoing  case  the 
Texas  court  held  the  remission  statute  applied  to  contingent  fees 
with  lawyers  employed  to  obtain  payment  of  delinquent  taxes  under 
contract  with  the  collector,  as  such  contracts  are  at  all  times 
subject  to  the  legislative  will.  It  is,  accordingly,  the  opinion 
of  this  office  that  the  penalty,  interest,  costs  and  charges  on 
delinquent  taxes,  which  have  not  been  reduced  to  Judgment,  are 
subject  to  the  effect  of  this  act  and  are  accordingly  remitted, 
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providing  the  tax  is  paid  in  the  time  required  by  the  Senate  Bill 
under  consideration. 


Respectfully  submitted, 


CARL  C.  ABINGTON 
Assistant  Attorney-General. 

APPROVED 

ROY  McKITTRICK 
Attorney-General . 

CCA: EG 
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li,  R2:  Taxpayer  voluntarily  filing  Joint  individual  income  tax  return 
for  the  whole  year  1931  for  himself  and  wife  and  paying -the  tax  thereof 
in  absence  of  a statute  or  regulation  of  State  Auditor's  office  allow- 
ing him  so  to  do,  has  not  the  right  in  1933  to  file  an  amended  return 
for  the  year  1931  of  himself  and  wife  covering  income  from  January  1, 
1931  to  September  13,  1931,  and  from  September  14,  1931  to  December  31, 
1931  under  the  Act  of  the  Missouri  General  Assembly  approved  April  16, 
1931, and  by  the  amended  return  become  entitled  to  a credit  of  568.60 
on  future  income  taxes.  April  17  1933 


Hon.  Forrest  Smith, 

Stats  Auditor, 

Jefferson  City,  Mo* 

Dear  Sir: 

Tour  letter  states  as  follows: 

"Mr.  T*J.  Brodnax,  3526  -Valnut  Street,  Kansas  City, 
Missouri,  filed  his  joint  individual  Missouri  In- 
come Tax  Return  for  the  year  1931,  of  himself  and 
wife,  on  our  regular  return  for  said  year  and  has 
paid  a tax  thereon  of  $332.36. 

Mr*  Brodnax  now  submits  an  amended  return  for  the 
year  1931,  of  himself  and  wife,  on  the  special  form 
as  provided  here  in  some  instances  where  an  individual 
could  segregate  his  income  covering  from  January  1, 

1931  to  September  13,  1931  (the  old  law)  and  from 
Sept ember  14,  1931  to  December  31,  1931  (the  new  law) 
and  said  amended  return  discloses  a tax  on  this  special 
form  of  $263,36. 

Mr.  Brodnax  has  filed  a claim  for  credit  of  66.80 
covering  this  amended  return  and  desires  to  apply  this 
against  his  1932  tax,  and  as  ho  is  required  to  file 
his  1932  return  before  the  first  of  April,  he  is  very 
anxious  to  be  advised  if  this  is  permissible  under  the 
law. 

This  is  my  first  case  of  this  kind  and  not  feeling  in  a 
position  td>  advise  him  in  this  matter  without  an  opinion 
of  your  office,  I am  writing  this  letter  to  you  and 
would  appreciate  it  if  you  will  advise  me  as  promptly  as 
possible  if  it  is  permissible  to  file  amended  return  on 
this  special  form  for  the  year  1931  and  redetermine  the 
tax  and  then  make  claim  for  credit  to  be  applied  against 
future  year." 

The  Missouri  General  Assembly  by  an  Act  approved  April  16, 
1931,  increased  the  rate  of  income  taxes  and  amended  Sec.  10115  R.S. 
of  i.:o . , 1929,  and  among  other  things,  provided  as  follows: 

"For  the  portion  of  the  year  1931  after  June  30,  1931 
remaining  after  this  Act  becomes  effective  and  for  the 
whole  of  each  succeeding  year  thereafter  ***  a tax 
shall  be  levied  ***  upon  not  Inoo  e ***" 
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This  enactment  divided  the  year  1931  into  two  tax  periods 
with  different  rates  for  eaoh  period  of  time.  The  Legislature  may 
provide  far  collection  of  Income  prescribed  by  existing  law  for  part 
of  the  year  and  expired  part  of  the  year  at  time  Aet  is  effective 
and  at  different  rate  for  remainder  of  year. 

State  ex  rel  Koelln  v.  S.W.  Bell  Telephone  Co., 

312  Mo.,  p.  1006 

Apparently,  the  amendments  of  1931  to  the  Income  Tax  Law 
(See  Session  Laws  of  Mo.,  1931,  pp.  365-375)  ware  made  in  form  to 
meet  the  deolslon  of  our  Supreme  Court  in 

Smith  v.  Dlerox,  263  Mo.,  188 

wherein  It  was  held  so  much  of  the  amendment  of  1919  lnsome  tax  as 
undertook  to  assess  tax  of  one  per  cent  on  that  part  of  net  income 
for  the  year  1918  received  by  the  tax  payer  prior  to  the  time  the 
amendment  went  Into  effect  August  7,  1919  was  violative  of  Art.  II, 

See.  15,  Missouri  Constitution,  declaring  no  law  "retrospective  in 
its  operation"  oan  be  passed  by  the  General  Assembly. 

I assume  for  purposes  of  my  opinion  Mr.  Brodnax  is  claiming 
the  benefit  of  two  different  income  tax  rates  for  year  1931  on  account 
of  the  amendment  of  1931,  of  income  tax  law  by  the  General  Assembly. 

I have  examined  the  regulation  of  the  Auditor's  Office  as  published 
in  the  printed  pamphlet  you  sent  me  and  I fall  to  find  therein  any 
rule  or  regulation  providing  for  filing  an  amended  tax  return  and 
changing  the  form  thereof;  I may  have  overlooked  such  a regulation  in 
the  pamphlet.  I have  examined  our  Missouri  Statutes  and  I fail  to 
find  any  enactment  authorizing  the  filing  of  an  amended  tax  return 
such  as  Mr.  Brodnax  has  filed.  Sec.  10135  R.3.  of  Mo.,  1929,  relating 
to  Income  taxation  provides  as  follows: 

"At  any  time  within  forty-five  days  aftor 
assessment  or  additional  assessment  of  income 
has  been  certified  by  the  assessor  to  the 
oounty  clerk,  the  taxpayer  shall  have  the  right 
to  apply  for  abatement  or  correction  of  same 
to  the  county  court  of  the  oounty  in  whloh  such 
assessment  is  made  except  in  the  oity  of  3t.  Louis, 
and  to  the  circuit  court  in  such  city." 

Other  parts  of  said  section  authorizes  county  courts  in  the 
counties  and  the  circuit  court  in  the  city  of  St.  Louis  to  adjust  any 
errors  In  the  assessment  of  the  income  tax  on  application  therefor 
within  45  days  from  assessment  thereof  and  allows  appeals  to  be  carried 
to  Circuit  and  3upra*te  Courts  from  decisions  made  by  county  courts 
and  St.  Louis  City  Circuit  Courts. 

There  is  nothing  in  your  letter  to  Indicate  Mr.  Brodnax  paid 
the  taxes  in  1931  under  duress  or  threats,  nor  that  he  made  the  return 
in  the  form  in  which  ho  made  same  under  any  duress  or  throats  from 
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the  state  or  county  tax  officials.  Therefore,  I will  assume  that 
first  - Mr.  Brodnax  voluntarily  selected  the  form  in  1932  in  which  he 
would  make  his  income  tax  return  for  his  income  for  the  year  1931; 
second  - that  Mr.  Brodnax  voluntarily  and  without  compulsion  paid  the 
tax  on  his  income  for  the  year  1931.  Can  Mr.  Brodnax  file  an  amended 
return  in  1933  of  himself  and  wife  for  the  yoar  1931  and  obtain  a oredit 
on  1933  tax? 


There  are  no  decisions  on  this  question  in  Missouri  in  so 
far  as  I have  ascertained*  The  statutes  of  Missouri  do  not  provide 
specif lcally  for  filing  such  a return.  The  rules  and  regulations  of  the 
Auditor’s  offioe  might  provide  for  filing  such  an  amended  return  and 
suoh  regulation  would  be  valid.  The  Federal  statute  does  not,  so  far 
as  I have  been  able  to  learn,  provide  for  filing  an  amended  return.  The 
rules  governing  amended  returns  as  to  Federal  Incomes  have  their  sources 
in  either  regulations  or  other  departmental  rulings. 

The  first  return  of  Mr.  Brodnax  was  filed  or  could  have  been 
filed  about  six  months  after  the  Act  of  1931  providing  for  two  separate 
tax  periods  in  the  year  1931  became  operative.  Mr.  Brodnax  selected  a 
form  of  making  a return  and  a basis  therefor  and  voluntarily  paid  the 
tax  on  the  basis  of  his  own  computation.  I assume  he  claims  now  he  had 
a right  to  make  his  return  at  the  time  he  did  make  it  in  1932,  and  divide 
his  income  for  1931  into  two  tax  periods  of  time,  having  different  rates 
of  taxation. 


The  Federal  Board  of  Tax  Appeals  In  Butolph  v.  Commissioner 
of  Internal  Revenue,  7 B.T. A.  310,  held  where  husband  and  wife  made  a 
Joint  return,  they  could  not  thereaftor  make  separate  returns  on  the 
theory  that  if  a taxpayer  has  selected  one  of  two  approved  bases  for 
reporting  his  Income,  he  cannot  subsequently  file  an  amended  return  upon 
another  basis.  I do  not  understand  Mr.  Brodnax  and  his  wife  filed 
separate  returns  in  the  amended  return,  but  they  changed  the  basis  of 
their  "'return, 

I do  not  believe  Mr.  Brodnax  is  entitled  to  file  the  amended 
Income  tax  return  for  1931,  which  he  has  submitted  in  1933,  and  I base 
my  opinion  on  the  ground  Mr.  Brodnax  voluntarily  made  the  original  Joint 
return  for  himself  and  wife  and  he  had  a right  to  make  it  In  that  manner, 
and  he  voluntarily  paid  the  tax,  and  the  statute  nor  the  regulations 
of  the  Auditor’s  offioe  provide  a method  for  his  filing  an  amended  return. 

I am  of  the  opinion  Mr.  Brodnax  could  not  maintain  an  action 
against  the  collector  nor  other  officials  to  recover  any  over- payment 
he  may  have  made  because  the  payment  was  voluntary  on  his  part.  The 
Missouri  Supreme  Court  in 

Robins  v.  Latham,  134  Mo.,  466 


said : 

"A  taxpayer  is  not  entitled  to  have  taxes  voluntarily 
paid  by  him  returned  and  the  allegation  that  he  paid 
them  under  protest  Is  Insufficient;  he  must  show  a 
seizure  of  his  property  or  a threat  to  do  so  and  that 
it  could  only  be  escaped  by  payment." 


(Hon.  Forrest  Smith) 


It  is  true  Sec*  10132  R*S*  of  Mo*  1929  provides  at  any 
time  within  three  years  after  any  return  shall  have  been  filed,  the 
Auditor  has  a right  to  examine,  during  business  hours,  the  records 
and  books  of  a taxpayer,  and  if  more  tax  has  been  paid  than  was  due, 
the  Auditor  can  issue  a credit  slip  which  shall  be  taken  as  a deduc- 
tion on  taxpayers  succeeding  taxes,  and  if  Auditor  finds  a deficiency 
In  amount  paid,  he  shall  certify  same  to  the  assessor  who  shall  make 
an  additional  assessment;  but  this  section  does  not,  in  my  opinion, 
authorize  the  filing  of  an  amended  return* 

As  I have  indicated  above,  the  provisions  of  Sec.  10135, 

R.S*  of  Mo*  1929  provide  a method  whereby  Mr.  Brodnax  could  within 
45  days  from  the  time  he  filed  in  1932  the  return  for  1931  income, 
have  had  his  over- payment , if  any,  of  taxes  adjusted  by  the  county  court 
of  Jaokson  County,  but  he  neglected  to  use  the  remedy  the  law  gave 
him* 


Yours  very  truly, 


EDVARD  C.  CROW. 


APPROVED: 


Attorney  Ceneral 


RE:  General  appropriation  bills  need  no  emergency  clause  to 

become  operative  immediately  when  signed  by  the  Governor. 
Section  659.  RSMo  1929* 

Filed:  #3 


April  27,  1933. 


Hon.  Forrest  Smith, 
State  Auditor, 
Jefferson  City,  Mo. 


Dear  Sir: 


Your  letter  of  April  26  reads  as  follows: 

"Appropriation  bills  Nos.  649  - 650  - 657  and 
66l  passed  without  an  emergency  clause. 

Will  you  please  advise  this  office  if  an 
emergency  clause  is  needed  on  these  appro- 
priations, and  if  I have  authority  under  the 
Joint  and  Concurrent  Resolution  passed  by 
both  branches  of  the  General  Assembly  to  pay 
salaries  for  the  month  of  April  to  all  depart- 
ments of  the  State  Government? n 

Appropriation  Bills  Nos.  649,  650,  ^57  and  66l  are 
general  appropriation  bills.  Section  36,  Article  IV  of  the  Consti- 
tution of  1875  provides: 

"No  law  passed  by  the  General  Assembly,  except 
the  general  appropriation  act,  shall  take  effect 
or  go  into  force  until  ninety  days  after  the 
adjournment  of  the  session  at  which  it  was  en- 
acted, unless  in  case  of  an  emergency  (which 
emergency  must  be  expressed  in  the  preamble  or 
in  the  body  of  the  act),  the  General  Assembly 
shall,  by  a vote  of  two- thirds  of  all  the  members 
elected  to  each  house,  otherwise  direct;  said 
vote  to  be  taken  by  yeas  and  nays,  and  entered 
upon  the  journal." 

Section  659  Revised  Statutes  of  Missouri  of  1929  reads 

as  follows: 

"A  law  passed  by  the  general  assembly  shall  take  effect 
ninety  days  after  the  adjournment  of  the  session 
at  which  It  is  enacted,  subject  to  the  following 
exceptions : 
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(a)  A law  necessary  for  the  immediate 
preservation  of  the  public  peace,  health 

or  safety,  which  emergency  must  be  expressed 
in  the  body  or  preamble  of  the  act  and  which 
is  declared  to  be  thus  necessary  by  the 
general  assembly,  by  a vote  of  two-thirds  of 
its  members  elected  to  each  house,  said  vote 
to  be  taken  by  yeas  and  nays,  and  entered  on 
the  journal,  or  a law  making  an  appropriation 
for  the  current  expenses  of  the  state  govern- 
ment, for  the  maintenance  of  the  state 
institutions  or  for  the  support  of  public 
schools,  shall  take  effect  as  of  the  hour  and 
minute  of  its  approval  by  the  Governor;  which 
hour  and  minute  may  be  endorsed  by  the  Governor 
on  the  bill  at  the  time  of  its  approval. 

(b)  In  case  the  general  assembly,  as  to  a 
law  not  of  the  character  hereinbefore  specified, 
shall  provide  that  such  law  shall  take  effect 

on  a date  in  the  future  subsequent  to  the  expira- 
tion of  the  period  of  ninety  days  hereinbefore 
mentioned,  said  law  shall  take  effect  on  the  date 
thus  fixed  by  the  general  assembly. 

(c)  Laws  not  of  the  nature  hereinbefore  speci- 
fied enacted  by  the  general  assembly  at  its  regular 
session  in  1929  and  each  ten-year  period  thereafter, 
and  except  as  otherwise  provided  by  law,  the 
Revised  Statutes  of  1929  and  each  ten-year  period 
thereafter,  shall  take  effect  on  the  first  day  of 
November  in  the  year  of  their  enactment  or  authori- 
zation: provided,  that  unless  suspended  under  the 
referendum  or  unless  otherwise  provided  by  law, 
laws  changing  the  time  of  holding  courts  shall  take 
effect  in  ninety  days  after  the  adjournment  of  the 
session  at  which  such  laws  may  have  been  enacted." 

Section  36,  Article  IV  of  the  Constitution  above  quoted 
expressly  provides  all  laws  passed  by  the  General  Assembly  shall 
not  take  effect  until  ninety  days  after  the  adjournment  of  the 
session  at  which  same  were  enacted.  Said  section  36  of  Article  IV 
also  expressly  provides  general  appropriation  bills_  are  not  subject 
to  the  rule  that  all  laws  shall  take  effect  ninety”days  after 
adjournment  of  the  session. 

Does  this  legal  situation  make  general  appropriation 
bills  without  an  emergency  clause  operative  immediately  when  signed 
by  the  Governor?  The  answer  is  that  it  does.  The  four  bills, 

Nos.  649,  650,  657  and  66l  are  general  appropriation  bills  without 

an  emergency  clause  and  will  be  operative  the  moment  the  Governor 
signs  same. 
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Setting  aside  completely  Section  659,  Revised  Statutes  of 
Missouri  above  quoted  and  not  considering  same,  the  four  said  above 
general  appropriation  bills  without  emergency  clauses  will  under 
the  provision  of  Section  36,  Article  IV  of  the  State  Constitution 
be  operative  at  once  when  same  are  signed  by  the  Governor. 

I have  been  unable  to  find  any  decision  of  our  Missouri 
Supreme  Court  deciding  this  exact  question  and  find  only  one  case 
in  the  entire  forty-eight  states  of  the  Union  deciding  this  precise 
point,  and  that  is  the  case  of  the  State  of  Washington  on  the  re- 
lation of  the  Attorney  General  v.  The  State  Capitol  Commission, 
reported  in  24  Washington  R.P.  &17. 

The  petition  of  the  Attorney  General  in  that  case  alleged 
the  Capitol  Commission  had  met  and  sold  state  warrants  in  the  sum 
of  $350,  000  drawn  on  the  capitol  building  fund  pursuant  to  an 
appropriation  made  by  law  and  that  the  Appropriation  Act  contained 
no  emergency  clause  and  therefore  was  not  in  force  until  ninety 
days  after  the  adjournment  of  the  Legislature  and  he  prayed  the 
court  to  prohibit  the  appropriation  being  used  until  the  ninety  days 
had  expired.  The  court  held  under  the  Constitution  of  the  State 
of  Washington  no  emergency  clause  was  needed  and  the  Appropriation 
Act  was  operative  immediately,  and  in  We  course  of  the  opinion 
the  court  said  (1  .c . 419-20-21) : 

'"The  controversy  requires  construction  of  Sec.  31, 

Art.  2,  of  the  constitution,  which  declares:  'No 
law,  except  appropriation  bills,  shall  take  effect 
until  ninety  days  after  the  adjournment  of  the 
session  ....  unless  in  case  of  an  emergency  ... 
the  legislature  shall  otherwise  direct."  In  the 
arguments  presented  by  counsel  it  is  conceded 
that  little  judicial  construction  exists  which  is 
authority  upon  the  point  involved  here.  It  seems 
a number  of  states  have  constitutions  similar  to 
the  provision  in  ours;  that  is,  specifying  the 
time  within  which  all  acts  of  the  legislature  go 
into  effect.  In  only  a few  of  the  states  having 
such  a prescription  of  time  are  there  exceptions 
where  any  law  has  immediate  effect  from  its  approval 
but  some  four  of  the  state  constitutions  have  been 
called  to  our  attention  which  contain  exceptions. 

That  of  Louisiana  (art.  40)  declares:  "No  law 
passed  by  the  general  assembly,  except  the  general 
appropriation  act,  or  act  appropriating  money  for 
the  expenses  of  the  general  assembly,  shall  take 
effect  until  promulgated."  Missouri  (Sec.  36*  Art. 

4):  "No  law  passed  by  the  general  assembly,  except 
the  general  appropriation  act,  shall  take  effect." 
Kentucky  (Sec.  55):  "No  act,  except  general  appro- 
priation bills . " Texas  (Sec . 39 , art.  3) : "No 
law  passed  by  the  legislature,  except  the  general 
appropriation  act."  These  constitutions  are  older 
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than  ours,  and  it  is  therefore  fair  to  assume 
that  in  framing  the  constitution  of  Washington 
the  limitation,  "general  appropriation  bills," 
was  Intentionally  omitted.  At  any  rate  the  Court 
would  not  be  authorized  to  insert  the  word  "general" 
in  the  constitution.  The  words  must  be  accepted 
in  their  ordinary  and  common  meaning  here.  It 
has  been  urged  by  relator  that.  If  an  unrestricted 
meaning  be  given  to  the  word  "appropriation",  all 
bills  providing  for  the  appropriation  of  money, 
however  incidental,  are  appropriation  bills.  But 
this  may  not  necessarily  be  conceded.  It  is  true 
that  all  general  appropriation  bills  provide  money 
for  certain  purposes,  ordinarily  for  the  expenses 
of  the  government  and  public  institutions,  and 
incidentally  may  provide  for  the  application  of 
the  appropriation  and  specify  the  purchase  of 
materials  required  In  running  the  same,  and  how  it 
shall  be  done;  yet  such  incidental  specifications 
do  not  deprive  the  appropriation  bill  of  its  nature 
as  general.  In  the  act  under  consideration  the 
existing  capitol  commission,  with  matured  powers 
to  fully  proceed  to  the  erection  of  the  capitol, 
has  some  different  and  additional  duties  imposed 
upon  it.  The  original  appropriation  made  for  the 
capitol  building  fund  created  in  1893  upon  the 
faith  of  the  land  granted  to  the  state  for  the  erec- 
tion of  public  buildings  is  reduced  from  the  unex- 
pended portion  of  $930,000  to  the  sum  of  $350,000, 
and  the  interest  on  this  sum  is  guaranteed  until 
the  payment  of  the  principal  out  of  the  capitol 
building  fund  when  the  interest  so  expended  from 
the  general  fund  shall  be  returned  to  the  state. 

We  think  a fair  construction  of  the  act  shows  it 
to  be  substantially  an  appropriation  bill,  and  that 
it  comes  within  the  exception  mentioned  in  art.  2, 
supra,  of  the  Constitution."1 

This  case  decides  the  exact  question  you  present  under  a 
constitutional  provision  identical  with  our  own  state  constitution; 
and  It  will  be  observed  the  court  holds  no  emergency  clause  is 
necessary  and  the  appropriation  bill  is  operative  at  once  when 
signed  by  the  Governor. 

The  Supreme  Court  of  Washington  holds  the  language  used 
In  Section  36,  Article  IV  of  the  Missouri  Constitution  that  "No 
law  passed  by  the  General  Assembly,  except  the  general  appropria- 
tion act  shall  take  effect  or  go  into  force  until  ninety  days 
after  the  adjournment  of  the  session  at  which  It  was  enacted  unless 
in  case  of  an  emergency  the  General  Assembly  shall  by  a vote  of 
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two-thirds  of  all  the  members  elected  to  each  House,  otherwise 
direct”,  makes  general  appropriation  hills  without  an  emergency 
clause  operative  immediately  when  signed  by  the  Governor. 

My  answer  to  your  first  question  renders  unnecessary 
passing  upon  the  second  question. 


Very  respectfully  yours. 


EDWARD  C.  CROW 


APPROVED: 


Attorney  General 


s i 


II  HE  I Method  ce  be  followed  by  State  Auditor  to  Determine 

the  ratJ  of  percentage  of  lomilulon  on  thxea  eollteted 
'40  be  all  wad  County  Collectors  in  Annual  Settlement  with 
Auditor.  , / 

May  8V  1933. 

V 


Ur.  f rrest  awith 
Jtato  Auditor 
Jefferson  City,  Mo. 


boar  Ur  i 


Tour  letter  roads  as  follows! 

".<•  are  handing  y >u  herewith  the  annua,  oattle- 
riant  aa  returned  by  tha  Oolleot  r of  Oregon 
County,  and  request  that  you  interpret  tha  waiv- 
ing of  faction  9935  regarding  tha  amount  of  tax 
a ana  seed  and  levied  for  any  nna  year;  whether  we 
should  uea  the  total  of  iten  1,  or  the  a mbined 
totals  of  items  1 and  9.  In  this  partlaular  o&ee, 
tha  eharge  aatabliehad  by  item  1 would  aataullah 
tha  soil act  r* s aoMStaeion  under  alaaa  8;  the 
total  of  items  1 and  3 would  put  him  in  olaea 
10.* 

Section  9933  R.  3.  of  Mo.  U39,  fixas  full  compensation 
of  aounty  aollaetor  for  eolleetlng  tha  ovenua  exoapt  back  tax. 
whl  oh  aoeipansatlon  for  oolleotlng  baak  taxes  la  Jointly  fixed 
by  Sections  9933  and  9969. 

Jaotion  9935  provides  tint,  "tha  aolleatu?  shall 
reeeive  aa  full  oompensaelon  for  hie  servieee  In  ao  11  eating 
tha  Revenue,  axaapt  baak  t&xew,  the  following  eosaleslons  and 

no  acre.* 


FILED 


^ O 


Than  follows  fifteen  subdivisions  fixing  tha  par  a at 
of  oottmiaaioaa  alio  wad  a.  Ilea  to  re  u»  Taxes  oo  11  acted  and  which 
par  aant  of  aollaatora*  ooamlaalon*  la. by  See.  9935,  determined, 
by  the  whole  amount  of  all  Taxes  and  Llaenses  hsvlsd  in  tha 
aounty  or  alty,for  a year,  — that  la  by  tha  amount  of  Taxaa 
and  1 loanees  ordered  or  required  to  be  raised  and  not  by  tha 
amount  actually  poll eo tad. 

T»  illuetrute,  3ubdiTisioaa  X.  and  IX.  respectively 
pr  vide  aa  follows! 


"I.  In  each  county  in  this  state  wherein  the 


K>*  F rrast  .iuith 


Hay  8,  1933 


whole  state,  o unty,  bridge.  Foau.  school 
wad  all  other  local  taxes,  including  fser- 
enants*  aad  dramshop  licenses,  assessed 
and  levied  for  any  ona  year  amount  to  five 
t.uaand  dollar*  or  less,  a commission  of 
ten  par  cent,  on  the  cuaount  oolleeted. 


•II.  Za  all  counties  wharaln  the  total 
anount  of  all  such  taxes  aad  liawneew  laviad 
for  any  one  year  lw  over  five  thousand  dol- 
lars. a aotntiaaioa  of  tan  par  amt.  on  tha 
first  five  thousand  dollar*  collected  and 
sir  par  cant,  on  whatever  anouat  way  ha  ol- 
lea  tad  over  five  thousand  dollars.  " 


The  rwesvinlog  thirteen  subdivisions  of  8co.  993J 
o w ed  in  came  terns  with  tbt  per  sent,  of  rate  of  eon ale- 
stem  a-jj>easin.  pr  graselvely  aa  whole  amount  of  tares  laviad 
inoiafi-s.es  In  «*ch  of  thw  respective  al asses  of  sounttea  and 
clUee. 


turning  now  to  y ur  Revenue  form  Ho.  6,  shewing 
Annual  settlement  as  returned  of  Oregon  c unty  Collector  with 
state  Auditor  to  whiah  yea  ask  as  to  apply  tha  above  eat  forth 
provisions  of  !4ee»  9936,  par  ait  as  to  say  Z find  la  mid  return 
of  Oregon  County  0 Hector  the  following  fonts  J "you  have 
aoc  ralng  to  the  eolleet  r*s  return,  up  n whioh  he  Makes  hie 
A;«juai  iiettleus  <t,  debits  or  charges  against  the  soil  actor  di- 
vided into  tnraa  i tenet 

* I ten  Ho.  1,  showing  th*  charge#  for  current 
Taxes,  the  total  of  whioh  is  ninety- three 
Th  ousand  Tm r Hundred  and  seventy-  'oven  Dol- 
lars and  Hixty-H«v*a  Cents,  <f93,4T7.6f),  end 
whioh  total  doss  not  Inal  ode  Hailrnd  Drainage 
and  Levee  Taxes. 

" Zta«  Ho.  3.  shown  the  amount  of  adc  Taxes 
prior  to  tha  currant  year  with  which  collector 
is  charged  aad  the  total  of  whiah  le  * lusty- two 
Thousand,  3lx  Hundred  aad  Thirty-three  D-  liars 
and  Thirty-five  Cants  (93,633.3b.). 

" Item  *o.  3,  ah  tring  tha  charge  against  tha  ool- 
lea  tat  for  h £.11  road.  Telegraph,  Telephone,  Drain- 
age and  Levee  Taxes  totaling  Fourteen  Thousand 
and  seventy- seven  hollar*  and  ninety- seven  Cants 
( H4,0TT.9T)  but  whioh  item  Ho.  3 I will  not  eon- 
sldwr  herein  further  because  the  statute  definite- 
ly fixes  the  collector* e commI colon  for  item 
Ha*  3*  • 

You  wish  an  interpretation  of  Sec.  9935, 


Mr*  F mat  smith 


Mar  8»  1^33 


informing  you  what  amount  of  snnoy  In  shape  of  eomlnloni 
the  regon  County  Oo'lXeetor  la  legally  anti  tied  to,  under 
hie  Annual  settlement  above  referred  to  and  how  you  should 
determine  the  an>unt  of  eocalselons  due  the  C >lleetor» 


The  Statute , 9ee.  9935,  classifies  the  ountlea 
and  cities  of  the  state  aoordlng  to  the  total  aaount  of  State, 
bounty.  Bridge,  ft  ad.  School  end  all  other  local  taxes  Ineluding 
Merchants  end  dramshop  Licensee  assessed  and  lyvled  for  any  one 


Sow  apply  that  rule  to  the  faete  shown  In  Revenue 
form  lo*  0 as  returned  toy  the  Collector  of  Oregon  County  for 
hie  Annual  Settlement  with  the  Auditor* 

*e  find  the  fact  to  he  that  Item  So.  l,in  eald 
return  of  eald  collector  slows  there  ie  a Cetolt  or  Charge 
against  the  Coil ee tor  of  *93,477.67  for  the  current  tnxss 
(Except  Railroad,  Drainage  end  levee  Taxes)  and  item  So*  3* 
shows  ,93,633*35  against  the  collector  for  hack  tax  prior  to 
the  current  year*  Both  these  two  amounts  of  Taxes  represented 
toy  items  1*  and  3*  were  of  eouiee  Assessed  and  Levied  In  Oregon 
County  as  Stats.  C anty,  Bridge,  wad.  school  and  all  other 
loeal  Taxes  including  Merchants  and  other  Licenses  and  the  two 
Items,  numbers  One  and  Two  r^>resent  the  whole  of  the  Taxes  of 
the  above  named  classes. 


year  ana  then  arbitrarily  xixas  a named j 
part  of  eald  above  aaeeeaed  and  levied  1 
Collectors  Annual  set tl eaenTua v e been 
mission  the  collector  shall  receive. 


*u ta  e or  ail  tha 
which  at  Oat#  of 
as  the 


Add  together  the  items  One  and.  Two,  being  respectively 
$93,477*67  and  *93,033*35,  making  a Total  of  the  whole  a<  .oust  of 
Taxes  levied  of  *166,111.02.  _ 

low  in  what  class  dee  a total  Tax  Levy  of  *186,111 ,03, 
under  lection  9935,  of  the  Statute,  place  Oregon  County?  Turning 
now  to  the  Classified  Subdivisions  of  See*  9935,  we  find  Sub- 
division 10,  reeds  ae  follows! 

c 

■X.  Zn  all  counties  wherein  tits  v>tnl  amount 
of  all  suoh  taxes  sad  licenses  levied  for  any 
one  year  exceeds  one  hundred  end  fifty  thou- 
sand dollars  and  ie  lees  than  two  hundred 
thousand  dollars,  a commission  of  two  and  one- 
fourth  per  sent  on  the  first  ns  hundred  end 
fifty  thousand  dollars  collected  and  one-fourth 
of  one  per  cent*  on  whatever  amount  any  be  ool- 


Mr.  r mat  &u.th 
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looted  over  one  hundred  and  fifty  thousand 
dollars. ■ 


lie  observe  that  the  elass  of  counties  la  subdivision 
ten  are  to  os  wherein  the  T tal  Taxes  and  U oenaes  Levied  for 
any  jaa  yeas  exceeds  ^1S0.600.00,  and  is  less  than  vhdo,ftoo . 00 , 
and  as  Oregon  County's  Total  Tax  Levy  was  $196,111.02,  that 
oounty  falls  in  Class  Ho.  Ten.  The  percentage  allowed  the  eol- 
leetor, ae  tile  concession,  by  Use.  9935  on  Taxes  oo Hooted  in 
eouiities  falling  in  alas  a Tea  le  Two  and  ne^fourth  TZ&Tpn 
osnt.on  the  first  me  Hundred  and  fifty  Thousand  Dollars  col- 
lected and  une-fourth  (i  ) of  One  (1)  per  sent,  on  whatever 
amount  nay  be  eolleeted  over  one  Hundred  and  Fifty  Thousand 
Collars,  The  Total  Taxes  Levied  in  Oregon  Oounty  le  $186,111 .02. 


Take  the  net  aaount  now  collected  by  the  •ollector 
of  the  Total  amount  of  $188 .111 .03  Ter  ted  ( your  books  disclose 
what  this  amount  is,  I assume)  and  figure  3 l/4th  per  eent.  on 
the  first  #150,000.00  the  eolleetor  iyia  now  o llected  and  l/4th 
of  one  per  eent  on  any  amount  over  ■ ne  Hundred  and  Fifty  Thousand 
Collars  the  eolleetor  has  now  collected  and  the  Ttal  of  the 
aiaountc  of  the  Two  Screen tagee  Is  the  amount  of  toe  eolleetor*  s 

lantot  • ‘ 


Uttr  Supreme  Court  has  appr  ved  tills  eonstruetion  of 
Sec.  8s+3b#  as  tos  proper  Method  of  fixing  the  amount  of  the  eol- 
lector*  s oonulsslons  in  the  east  of  state  ax  rel.  ao>  tland  Count* 
ve.  ibVrlng  Collector  et  «1,  in  which  the  Suprene  Court  e&id  in 
116,  Mo.  1.  C.  1341 

*It  le  Manifest  froo  a rending  of  the  foregoing 
provisions  that  toe  per  eent.  of  the  eomel salons 
should  have  been  determined  by  the  asiount  of  all 
such  l evied,  that  Is  by  the  cuaount  ordered 

and  recuir ed  to  be  raised  and  n >t  by  toe  nnowit 
actually  flftUtftc^,* 

(The  *f  ^agoing  Provleloy « referred  to  by  the  oourt  in 
the  above  quotation  fr  »a  the  Churls  pinion  are  the  Provisions  of 
Seotlon  7640,  R.  3.  of  Mo.  of  1889,  which  are  the  sane  as  the 
Provisions  of  Sec.  9935,  R*  S.  of  Mo.  of  1939,  whleh  we  have  been 
eonalderlng. ) 

And  the  Court  further  said  In  the  same  opinion  (116, 

Mo.  1.  o.  134)1 


Mention  7640  provides  that  the  eolleetor  shall 
reeel  vs  as  full  euwpcn  action  for  his  services  in 
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1933 


•olleoting  the  revenue,  uxoepting  back  Taxes, 
oomolMicjua  to  be  determined  vpon  the  whole 
state,  County,  Bridge,  K ad,  School  and  ell 
oti  er  1 oel  Taxes,  including  Merchants*  sad 

jramshop  Licenses,  eeeeeeed  for  any  one  year, 

tiie  per  cent,  to  be  estimated  on  the  amount 
collected. n 

Ton  will  notice  eaei  one  of  the  ''ubdlvldmu  of  see. 
9633,  R.  3.  Mo.,193t'f  expressly  provides  the  tua-unt  of  the 
eotAai  SB  Ions  shall  be  a certain  degl«;;.ated  per  oont.  of  the 
*“•»  oullMted. 

X return  you  herewith  the  Annual  settlement  of  the 
Oregon  County  collector  with  the  ec  unty  court  of  eald  county 
for  the  year  finding  February  39th,  1933,  end  also  your  Cojn- 
reepondenee  with  the  Oregon  County  Collector. 


Very  respectfully, 


APPR-  VEXil 


^dw.  0,  Grow 


'ct  mwto  ' 1 

Attorney-General 


KOCtAJ 


APPROPRIATION:  House  Bill  No.  659,  57th  General  Assembly 

affecting  the  Commission  for  the  Blind 
discussed . 


Hon.  Forrest  Smith 
State  Auditor 
Jefferson  City*  Mo 


On  May  17,  1933  your  office  requested  an  opinion  from  this 
department  as  follows: 

"In  H.B.  659*  Sec.  A 2,  there  Is  created 
for  the  Commission  of  the  Blind  an  Industrial 
Fund  and  in  Sec,  A 3 there  is  appropriated  from 
the  State  Treasury  chargeable  to  this  fund 
$350,000  for  the  payment  of  wages,  etc. 


Have  we  authority  to  transfer  funds 
from  the  Blind  Pension  Fund  to  the 
Industrial  Fund? 


In  Sec.  A 4 there  is  created  a Revolving 


Fund 


Would  the  Commission  be  allowed  to  pay 
wages  at  their  Plant  from  this  Fund,  or  is  the 
Revolving  Fund  limited  to  purchase  of  raw  materl 
als  alone?" 


In  answer  to  your  first  inquiry,  it  is  the  opinion  of  this 
department  that  you  do  not  have  authority  to  transfer  funds  from  the 
Blind  Pension  Fund  to  the  Industrial  Fund,  because  House  Bill  No. 

659  provides: 


"Section  A2.  There  is  hereby  created  a fund  to 
be  known  as  the  Commission  for  the  Blind  Industrial 
Fund  and  there  shall  be  paid  into  the  state  treasury 
to  the  credit  of  such  fund  all  money  received  by 
the  Commission  for  the  Blind  in  the  way  of  donations 
and  contributions  from  all  sources." 


"Section  A3.  There  is  hereby  appropriated  out  of 
the  state  treasury,  chargeable  to  the  Commission  for 
the  Blind  Industrial  Fund,  for  the  payment  of  wages 
and  commissions  of  blind  workers,  salaries  of  sighted 
superintendents,  operators  and  assistants  and  miscel- 
laneous operative  expense  for  the  years  1933  and  193^ 
the  sum  of  Three  Hundred  and  Fifty  Thousand  Dollars 
($350,000.00) ." 
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In  Section  A2  of  said  House  Bill  quoted  above  the  Legislature 
created  a fund  known  as  the  Commission  for  the  Blind  Industrial  Fund, 
and  provided  that  it  should  be  composed  of  all  moneys  received  by  the 
Commission  for  the  Blind  in  the  way  of  donations  and  contributions . 

That  section  is  not  ambiguous  and  nothing  therein  contained  would  war- 
rant the  assumption  that  the  Legislature  intended  a transfer  of  funds 
from  the  Blind  Pension  Fund  to  the  Industrial  Fund. 

Section  A3  uses  language  customarily  used  by  the  Legislature 
in  the  appropriation  of  moneys  out  of  a certain  fund.  Perhaps  this 
language  is  not  as  clear  as  it  could  be,  but  it  is  language  that  has 
been  used  by  legislators  for  many  years,  and  its  meaning  by  reason  of 
such  constant  and  universal  usage  is  definite.  Section  A3  means  that 
the  Legislature  appropriates  out  of  the  Commission  for  the  Blind  Indus- 
trial Fund  in  the  State  Treasury  $350, 000  for  the  payment  of  wages, 
of  blind  workers,  salaries  of  sighted  superintendents,  operators  and 
assistants  and  for  miscellaneous  operative  expenses;  there  is  nothing, 
therefore,  in  said  section,  from  the  language  used,  that  would  warrant  an 
assumption  that  the  Legislature  intended  that  the  fund  there  mentioned 
or  referred  to  was  to  be  augmented  by  moneys  to  be  taken  from  the  Blind 
Pension  Fund, 

Although  in  your  letter  you  have  not  stated  the  fact  to  be, 
yet  we  understand  from  your  Elind  Pension  Clerk  that  the  fact  is  that 
the  Commission  for  the  Blind  Industrial  Fund  referred  to  in  said  House 
Bill  No.  659  is  grossly  inadequate  and  will  continue  to  be  grossly  in- 
adequate to  furnish  any  such  amount  as  $350*000.  It  is  our  opinion 
that  such  extrinsic  fact  makes  no  material  difference  in  the  answer 
heretofore  given  for  the  reason  that  under  Sec.  19  of  Article  X of  the 
Constitution  of  Missouri  it  is  provided: 

"No  moneys  shall  ever  be  paid  out  of  the 
treasury  of  this  state  or  any  of  the  funds 
under  its  management  except  in  pursuance  of 
an  appropriation  by  law;***" 

It  is  therefore  our  duty  to  construe  the  appropriation  bill  from  the 
words  of  the  statute  Itself,  without  the  aid  of  extrinsic  evidence, 
unless  the  statute  is  ambiguous  and  we  do  not  find  in  the  language  of 
the  statute  here  under  consideration  any  ambiguity. 

It  might  be  argued  possibly  that  a latent  ambiguity  exists  in 
that  the  Legislature  Is  not  presumed  to  have  made  a useless  appro- 
priation and  from  extrinsic  facts  we  are  able  to  ascertain  that  the 
appropriation  made  in  Section  A3  i3  useless  In  view  of  the  fact  that  no 
moneys  are  available  through  donations  and  contributions,  but  this 
argument  must  fail  in  that  the  Legislature  could  have  very  readily 
anticipated  that  certain  cities  of  the  State  of  Missouri  might  contri- 
bute moneys  to  such  fund,  as  well  as  individuals,  and  meant  as  the 
language  Itself  says:  that  if  such  amount  of  money  as  $350,000  was 
donated,  then  in  that  event,  such  amount  could  be  used  for  the  purposes 
there  named. 
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Furthermore,  by  no  method  of  construction  could  iu  be  as- 
certained that  the  Legislature  Intended  the  $350,000  mentioned  in 
Section  A3  to  be  taken  from  the  Blind  Pension  Fund,  since  the  Biina 
Pension  Fund  is  not  mentioned  In  said  sections,  and  it  would  be  Just 
as  plausible  to  assume  that  the  Legislature  Intended  to  take  ^350, oOO 
from  the  General  Revenue  Fund  or  any  other  fund  as  to  assume  that  it 
Intended  such  moneys  to  be  obtained  from  the  Bi.ind  Pension  i’und. 


In  answer  to  your  inquiry  #2,  it  is  our  opinion  that  the 
Revolving  Fund  mentioned  in  Section  A4  of  said  house  3111  is  limited 
to  purchases  of  raw  materials  alone.  Section  A4  provides: 

"There  is  hereby  appropriated  out  of  the 
state  treasury,  chargeable  to  the  Blind  Pension 
Fund  the  sum  of  One  Hundred  Thousand  Dollars 
($100,000.00)  for  the  purpose  of  creating  a 
fixed  capital  for  a revolving  fund,  to  be  known 
as  the  Commission  for  the  Blind  Revolving  Fund, 
out  of  which  shall  be  purchased  raw  materials 
to  be  used  to  make  various  and  sundry  articles 
and  products  to  be  sold  and  the  proceeds  there- 
from as  and  when  collected  to  be  deposited  in 
the  state  treasury  to  the  credit  of  such  Commis- 
sion for  the  Blind  Revolving  Fund. 

Again  vie  have  a section  which  so  far  as  the  purposes  of  the 
Revolving  Fund  is  concerned  is  unambiguous.  The  section  clearly  state 
that  the  Revolving  Fund  shall  be  used  for  the  purchase  of  raw  materials 
to  be  used  to  make  various  and  sundry  articles  and  products  to  be  3old, 
and  to  permit  said  fund  to  be  used  for  any  other  purpose  would  be  in 
direct  contravention  of  the  section  of  the  Constitution  heretofore 
referred  to  (Sec,  19  Art.  X of  the  Missouri  State  Constitution),  but 
there  is  a vaJild  question  relative  to  the  meaning  of  the  word  "proceeds 
as  used  in  Section  A4.  In  other  words,  although  it  is  clear  that  the 
$100,000  Revolving  Fund  can  only  be  used  to  purchase  raw  materials, 
yet  is  it  clear  that  the  total  moneys  collected  from  the  articles  and 
products  to  be  sold  after  said  raw  materials  are  made  into  completed 
articles  and  products  are  to  be  deposited  in  the  State  Treasury  back 
to  the  credit  of  the  Commission  for  the  Blind  Revolving  Fund?  That 
is  to  say,  does  the  word  "proceeds"  mean  total  proceeds,  or  net  pro- 
ceeds, after  labor  has  been  deducted  therefrom? 

In  order  to  answer  this  interrogatory  it  is  necessary  to 
look  at  the  entire  bill.  Section  1 appropriates  $137*85^  out  of  the 
Blind  Pension  Fund  for  certain  specific  purposes,  none  of  them  being 
for  labor  of  blind  persons  working  on  the  raw  materials  mentioned  in 
Section  A4.  Section  A1  appropriates  a certain  amount  of  money  for 
the  benefit  of  a person  named  therein,  and  this,  of  course,  does  not 
provide  any  money  for  the  payment  of  the  services  of  the  blind  persons 
who  make  the  completed  articles  from  the  raw  materials  purchased  from 
the  Revolving  Fund  mentioned  in  Section  A4.  Section  A2  has  hitherto 
been  discussed  and  it  in  no  way  provides  for  wages  of  such  blind  per- 
sons before  mentioned.  Section  A3  has  been  discussed  and  from  the 
information  obtained  from  your  office,  it  is  clearly  shown  that  there 
will  be  no  money  available  under  Section  A3  to  pay  any  blind  'workers. 


(Hon.  Forrest  Smith) 
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Under  the  above  circumstances  the  appropriation  of  $100,000 
for  the  purchase  of  raw  materials  would  be  a futile  and  useless 
appropriation  had  not  the  Legislature  intended  that  the  blind  persons 
making  the  completed  articles  should  be  paid  for  their  labor.  So 
then  in  order  to  carry  out  that  intention  of  the  Legislature,  we  con- 
strue the  word  "proceeds"  to  mean  net  proceeds  after  deducting  the 
cost  of  labor  therefrom. 

In  other  words  assume  that  $5 >000  was  taken  out  of  the  Revolving 
Fund  for  the  purchase  of  $5,000  worth  of  materials  to  be  used  by 

blind  workers  in  the  construction  of  articles,  etc.  to  be  sold when 

those  articles  are  3old,  the  amount  of  $5,000  should  be  returned  to 
the  Revolving  Fund  and  from  the  difference  between  the  $5,000  and  the 
amount  that  the  completed  articles  are  sold  for  the  blind  workers 
should  be  paid,  and  If  any  profits  remain,  such  profits,  if  any,  should 
be  deposited  In  the  state  treasury  to  the  credit  of  the  Revolving 
Fund . 


While  it  is  true  that  the  above  construction  is  not  made  in  pur- 
suance to  the  strict  letter  of  the  language  used,  yet  it  Is  made  in 
pursuance  to  the  object  of  the  bill  itself  and  is  in  line  with  the 
following  authorities  that  hold  that  a legislative  enactment  should 
be  construed  in  the  light  of  its  spirit  and  purpose  and  so  as  not  to 
make  any  provision  of  It  absurd  or  useless. 

Fanny  v.  State,  6 Mo.  122; 

E.R.  Darlington  Lumber  Co.  v.  Mo.  Pac . Ry.  Co., 

116  S.W.  530,  21 6 Mo.  658; 

Rutter  v.  Carothers,  122  S.W.  1056,  223  Mo.  631; 

Stack  v.  General  Baking  Co.,  223  S.W.  89,  283  Mo.  396. 


Yours  very  truly. 


POWELL  B.  McHANEY, 
Assistant  Attorney  General 


APPROVED : 


Attorney  General 


PBM : AH 


COLLECTORS  FEES: 


Formula  for  paying  into  the  city,  county  and 
state  treasuries  excess  fees  collected. 

fs^.  Lr?*-  9H3S- 

) ff  s,  vn-6.  (9x9 


May  22,  1933 


Hon.  Forrest  Smith 
State  Auditor 
Jefferson  City,  Missouri 

Dear  Sir: 


Your  office  requested  an  opinion  from  this  department  as 
follows : 


'"Section  9935 * R.  S.  Mo.  1929 » relating 
to  the  commission  of  the  various  County 
Collectors  of  the  State  sets  out  in  Division 
15  a proviso  as  follows: 

'Provided,  that  no  collector  shall 
be  allowed  to  retain  over  nine  thou- 
sand dollars  of  commissions  and  fees 
in  any  one  year  except  as  provided 
in  subdivision  fourteen  herein;  and 
all  fees  and  commissions  coming  into 
the  hands  of  any  collector  from  any 
source  whatever  in  excess  of  nine 
thousand  dollars,  except  as  provided 
in  subdivision  fourteen,  shall  be  paid 
into  the  city,  county  and  state  treas- 
uries in  proportion  to  the  amount 
received  on  taxes  collected  for  each* 

In  making  the  annual  settlements  as  of  March  1 
with  the  various  collectors,  some  of  them  have 
collected  commissions  in  excess  of  the  nine  thou- 
sand dollars  as  provided  in  the  article  and  the 
question  has  arisen  as  to  the  proper  distribution 
of  the  excess  commission  refunded. 

We  would  appreciate  an  opinion  from  your  office 
advising  us  whom  this  refund  should  go  to  and 
the  basis  upon  which  the  proportionate  division 
should  be  established." ' 

It  is  the  opinion  of  this  department  that  the  refund,  if 
any,  occasioned  by  fees  collected  by  a collector  in  excess  of  $9,000, 
as  referred  to  in  Division  15  of  Section  9935  R.  S.  Mo.  1929  should 
be  transmitted  to  the  official  in  charge  of  the  various  treasuries 
therein  named,  i.e.,  the  city  treasury,  the  county  treasury  and  the 


Hon.  Forrest  Smith 


-2- 


May  22,  1933 


state  treasury.  There  may  be  some  doubt  as  to  the  proper  person 
in  the  case  of  the  cities  affected  but  this  can  be  ascertained 
by  a glance  at  the  statutes  affecting  cities  of  the  first,  second, 
third,  and  fourth  classes,  and  finding  therein  the  officer  whose 
duty  it  is  to  take  charge  of  the  city  treasury.  (From  our  perusal 
of  the  statutes,  the  proper  officer  in  cities  of  the  first,  third 
and  fourth  classes  is  named  City  Treasurer,  and  the  officer  in 
charge  of  the  treasury  in  cities  of  the  second  class  is  named  the 
Commissioner  of  Revenue,  who  is  the  ex-officio  treasurer  of  the 
city  - See  Sec.  6584  R.S.  1929. 

It  is  the  opinion  of  this  department  that  such  refund  as  men- 
tioned in  your  letter  referred  to  above  is  to  be  computed  as  fol- 
lows: by  adding  the  total  amount  of  taxes  collected  for  each  of 
said  divisions  of  government,  i.e.,  city,  county  and  state,  and 
paying  to  each  of  said  divisions  (through  the  treasurer  or  cor- 
responding officer  as  aforesaid)  that  portion  of  the  total  re- 
fund, i.e.,  the  total  amount  of  fees  collected  above  the  $9,000 
which  is  represented  by  the  proportion  that  the  tax  collected 
for  each  of  said  divisions  of  government  (city,  county  aid  state) 
bears  to  the  total  amount  of  tax  collected  for  all  of  said  divi- 
sions. 

In  other  word3,  if  the  collector  collected  $100  for  a city, 
$200  for  a county,  and  $100  for  the  state,  the  total  collected 
for  all  of  said  divisions  would  be  $400  and  the  proportion  of 
the  excess  payments,  or  the  excess  fees,  which  each  would  be  en- 
titled to  would  be  the  amount  that  the  tax  collected  for  each 
bears  to  said  total,  i.e.,  for  the  city  one-fourth,  for  the 
county,  one-half,  and  for  the  state  one-fourth. 

We  have  assumed  in  the  above  opinion  that  your  question 
does  not  refer  in  any  manner  to  sub-division  14  mentioned  in  Sec. 
9935 , Division  15,  heretofore  quoted,  and  we  believe  that  the 
above  opinion  answers  in  full  your  questions.  However,  in  the 
event  that  some  particular  question  is  troubling  you,  please  di- 
rect our  attention  to  it  in  particular  and  an  opinion  from  this 
office  will  be  forthcoming. 


Yours  very  truly. 


POWELL  B.  McHANEY 
Assistant  Attorney  General 

APPROVED: 


Attorney  General' 


PBM : AH 


Is  claimant  entitled  to  payment  of  blind  pension  as 
of  date  of  court  decision,  or  as  of  date  of  his  appli 
cation  to  Probate  Judge  or  Blind  Pension  Commission 


BLIND  PENSIONS 


Is  State  Auditor  authorized  to  pay  claimant  out  of 
the  1933-3^  appropriation  for  that  part  of  pension  due 
during  1932- 33 v 


Hon.  Forrest  Smith 
State  Auditor, 
Jefferson  City,  Mo 


We  have  received  your  letter  of  May  19,  1933  requesting  an 
opinion  from  this  department,  said  letter  being  as  follows: 

1 "This  office  hereby  requests  an  opinion  in  the 
case  of  David  Boiick  v.  Missouri  Commission  for  the 
Blind  et  al  along  the  lines  contained  in  the  attached 
copy  of  court  order. 


The  order  sets  out  that  "plaintiff  herein  has  a 
right  to  have  his  name  certified  to  the  State  Auditor 
by  the  defendants,  and  entered  upon  the  pension  roll 
of  blind  persons  in  the  office  of  the  State  Auditor; 
that  the  defendants  so  certify  the  name  of  the  said 
plaintiff  and  cause  the  same  to  be  enrolled  on  said 
pension  roll  of  the  resident  blind  persons  of  Missouri 
and  that  a copy  hereof  duly  certified  by  the  clerk  of 
this  court  be,  without  delay,  mailed  to  the  Missouri 
Commission  for  the  Blind  at  its  office  in  St.  Louis, 
Missouri . 1 


This  court  order  was  made  January  30,  1933 , 
whereas  the  plaintiff  applied  for  pension  February  1, 
1932.  His  case  was  decided  adversely  by  the  Missouri 
Commission  for  the  Blind,  and  suit  was  instituted  re- 
sulting in  the  enclosed  court  order.  This  office  is 
forced  to  accept  the  order  as  to  enrolling  the  plaintiff 
on  the  blind  pension  roll,  but  desires  the  opinion  of 
the  Attorney -General  as  to  the  following: 


Should  the  State  Auditor  enroll 
David  Boiick  as  of  date  of  court 
decision  or  as  of  date  of  his  appli- 
cation to  the  Probate  Judge  for  blind 
pension': 


Is  the  State  Auditor  authorized  to 
pay  David  Boiick  from  February  1, 
or  from  the  beginning  of  the  1933 
biennium,  January  1,  1933'  *'■ 
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It  is  the  opinion  of  this  department  that  the  answer  to 
your  first  query  is  found  in  Seo.  8900  of  the  R.S.  1929,  which  is  as 
follows : 

'"The  State  Auditor  3hall  place  the  names  of 
all  persons  certified  to  him  for  a pension  under 
this  article  upon  a record  to  be  kept  in  his  office 
to  be  known  as  the  'blind  pension  roll'  which  shall 
contain  also  the  residence,  postoffice  address, 
date  upon  which  the  application  for  pension  was 
filed  with  the  judge  of  the  Probate  Court  or  Com- 
mission for  the  Blind,  and  the  date  the  certificate 
was  received  by  the  State  Auditor;  and  the  name  of 
any  person  appearing  upon  the  said  blind  pension 
roll  shall  be  prlma  facie  evidence  of  the  right  of 
such  person  to  the  pension  herein  provided. 1,1 

The  above  section  of  the  statutes  of  Missouri  appears  unam- 
biguous and  unless  there  is  some  particular  question  confronting  you 
about  some  of  the  provisions  therein,  we  will  assume  the  object 
of  Question  1 is  found  in  our  answer  to  Question  2. 

In  answer  to  your  question  numbered  2,  It  is  the  opinion  of 
this  department  that  David  Bolick  is  entitled  to  receive  payment  from 
the  date  of  his  application  in  view  of  Sec.  8896  R.S.  1929*  which  has 
among  its  provisions  the  following: 

"All  pensions  payable  under  this  article 
shall  begin  on  the  date  of  the  filing  of  the 
application  therefor  before  the  Probate  Judge, 
or  the  Commission,  as  may  be." 

And  it  is  further  the  opinion  of  this  department  that  the  fact  that  Mr. 
Bolick1 s pension  dates  from  a period  during  the  past  biennium  Instead 
of  the  present  biennium  is  Immaterial,  and  that  payments  should  be  made 
to  Mr.  Bolick  from  the  appropriation  made  by  the  past  Legislature  for 
the  biennial  period  of  1933-34-. 

The  above  opinion  Is  predicated  upon  the  case  of  State  ex  rel 
Smearing  v.  Thompson,  Auditor,  reported  In  45  S.W.  (2d)  1078.  There, 
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the  relatrix,  an  adult  blind  person,  sought  to  compel  the  State  Auditor 
to  draw  a warrant  in  her  favor  for  $740.00,  the  amount  of  the  pension 
to  which  she  was  entitled  under  the  statute  for  the  period  intervening 
between  April  1,  1926  and  September  12,  1928.  The  respondent  refused 
to  issue  the  warrant  on  the  ground  that  the  appropriation  for  the  pay- 
ment of  pensions  made  by  the  General  Assembly  for  the  biennial  period 
beginning  January  1,  1931  was  not  available  for  the  payment  of  what  he 
termed  a "back  pension".  Judge  Ragland  in  his  opinion  relative  to 
facts,  which  so  far  as  principle  is  concerned  are  the  same  as  contained 
in  the  instant  case,  said: 

"The  only  question  here  is  whether  the  payment 
which  relatrix  seeks  to  have  made  out  of  the  state 
treasury  is  within  the  ’object’  to  which  the  appro- 
priation under  the  act  just  set  out  is  to  be  applied. 

If  it  is  a ’pension  to  the  deserving  blind  as  pro- 
vided for  in  chapter  51,  Revised  Statutes,  1929’, 
it  is.  The  language  in  the  title  of  the  Appropriation 
Act,  ’for  the  biennial  period  beginning  on  the  first 
day  of  January,  1931,  and  ending  on  the  thirty-first 
day  of  December,  1932,’  if  read  into  the  act  itself, 
merely  limits  the  period  within  which  the  appropriation 
made  shall  be  available,  in  conformity  with  said  sec- 
tion 19  of  the  Constitution;  it  has  no  reference  to 
the  time  when  the  right  to  the  pensions  for  the  payment 
of  which  the  appropriation  is  made  should  accrue  or 
had  accrued,  nor  to  the  period  for  which  such  pensions 
are  payable. 

Section  8893  (Revision  of  1929)  provides  that 
an  adult  blind  person  having  the  qualifications  therein 
prescribed  ’shall  be  entitled  to  receive,  when  enrolled 
under  the  provision  of  this  article,  an  annual  pension,’ 
etc.  One  is  ’enrolled  under  the  provision  of  this  arti- 
cle* when  his  name  is  placed  on  the  blind  pension  roll 
by  the  state  auditor.  Section  8900.  When  enrolled  the 
pensioner  is  entitled  to  a pension  from  the  date  of  the 
filing  of  his  application  with  the  probate  court.  An 
applicant’s  name  is  placed  on  the  blind  pension  roll 
upon  certification  by  the  commission  for  the  blind;  it 
is  stricken  from  the  roll  upon  a like  certification  when 
the  commission,  after  notice  and  hearing,  determines 
that  the  pensioner  is  no  longer  qualified  to  receive  a 
pension.  Section  8896. 

From  the  provisions  of  the  statute  referred  to  in 
the  preceding  paragraph,  it  appears  that  relatrix  was 
’entitled’  to  receive  a pension  only  while  her  name 
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remalned  on  the  pension  roll.  She  was  not  there- 
fore entitled  to  a pension  after  April  1,  1926, 
until  her  name  was  restored  to  the  roll;  but  when 
restored  her  right  to  receive  a pension  from  the 
date  of  the  filing  of  her  application  therefor 
with  the  probate  court,  in  so  far  as  the  same  had 
not  been  paid,  was  fully  revived.  The  commission's 
reinstatement  as  of  September  12,  1928,  qualified 
for  the  purpose  of  depriving  her  of  the  right  to  a 
pension  between  that  date,  and  April  1,  1926,  was 
ineffectual  for  that  purpose,  and  perhaps  for  any 
other.  But  its  final  order  made  on  May  8,  1931 > 
was  in  effect  a rescission  of  its  former  erroneous 
order  striking  her  name  from  the  roll,  thereby 
automatically  reinstating  her  name  thereon  as  of 
date  April  1,  1926.  Thereupon  there  inured  to  her 
for  the  first  time  a clear  and  undoubted  right  to 
receive  a pension  from  and  after  April  1,  1926, 

As  $740  of  such  pension  remains  unpaid,  relatrix 
is  entitled  to  the  relief  she  seeks.  A peremptory 
writ  is  awarded.  All  concur.  " 


Yours  very  truly. 


POWELL  B.  Me HANEY 
Assistant  Attorney  General. 


APPROVED: 


Attorney  General 


PBM : AH 


SiiHATE  BILL  80--Heml scion  of  penalties,  etc.  applies  to 

railroad  taxes. 


Hon.  Forrest  Smith, 

State  Auditor-, 

Jef'crr'dh  City,  Missouri 

Dear  Sir: 

ackno  ledge  receipt  of  your  r quest  for  an  opinion  reap  ct- 
ing  the  operation  of  Senate  Bill  SO  as  to  delinquent  railroad 
tax  s,  said  request  reading  as  follows: 

"On  April  11th,  19S  you  were  kind  on  ugh  to 
r nder  an  op:'  nion  relativ  to  S^na  e Bill  30 
pertaining  to  the  :e*i#si>n  of  MDnalties  on 
delinquent  taxes;  however,  there  is  one  point 
which  has  now  arisen  that  was  omitted  from 
that  opinion,  namely;  ' Q.  Does  Semnt  Bill  >0 
remit  the  penalties  on  railroad  taxes  as  s t 
up  on  the  railroad  tax  bo  k provided  for  in 
Se  ction  10  ISO,  H.  s.  Mo.  13£9?»  " 

It  is  the  opinion  of  this  of  ice  th  t the  above  cuection  must 
be  answered  in  the  afflrmativ  , for  the  fol.lo win  r as^ns: 

(l)  It  was  un questionably  the  intent  of  th-  Begi.datu  e to 
include  there  tax  s.  The  intent  ana  purpose  of  Senate  Bill  10 
as  to  ^xp1  dite  the  collection  of  rnv  nue.  so  as  to  relieve 
the  cute  financial  situation  facing  the  State  Institutions, 
Public  Schools  and  the  various  ottv  political  subdivions  of 
the  St  at'  . Delinquent  railro  u tax  cons  titu  tec  s substantial 

am  unt  of  the  delinquencies  existing  at  the  time  of  th  pas  age 
of  ken't  Bill  80.  To  Exclude  thorn  would  be  to  defeat  th 
turpose  of  the  bill. 

( ) As  further  evidence  of  th<  Legi  letxr  ' s int  nt  to  xtend 
the  ope  at  ion  of  Senate  Bn  30  to  all  delincu  nt  taxes,  we 
point  to  the  fact  tint  the  General  Assembly  sfte  confining 
the  operation  of  the  Bill  to  those  delincu  nt  t’x.e-s  - set 
forth  in  Chpter  59  (‘ hich  was  an  unintentional  1-.  strict! on) 
the  General  Assembly  r-'C  1 od  the  Bill  in  consideration  of  the 
Chief  Executive  and  s ruck  from  the  Bill  th  phrase  . M ch  con- 
fined it  3 the  delin-  u ancles  \s  s<  t forth  i 1 Chapt  r 59. 

This  is  n indication  t t c nnot  b ov  rlooked  that  the  int  nt 
of  th  Bog  isle  tut  was  to  include  11  del  inn  ; one  If  coming 
v/ithin  it;:  term. 
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(•')  Although  Senate  Bill  SO  rcfe  s to  th  taxpayer  as 
a "person11,  that  term  is  sufficiently  broad  to  include 
railro-  -d  corporation  as  evidenced  b;  the  definition 
of  the  tf  rm  "p:  rson1*  as  used  in  the  revenue  laws  of  the 
State.  This  definition  is  set  forth  in  Section  9 *7  il. 

S.  Mo.  1929  which  reads  as  follows: 

it*  * * And  the  word  *pc  son’,  as  used  in  this 
Chapter,  shall  be  held  to  mefn  and  include 
person,  firm,  company,  corporation  or  otherwise, 
whenever  the  case  any  so  require  its  use  or  ap- 
plication." 

The  Chaptai  refer  d to  in  tho  above  definition  is  Chapter 
59  h.  . . Ho.  1929$  the  Chapt  r r f erring  to  taxation  and 
revenue. 

(4)  The  term  "list  of  delin  uent  back  t x s,!  as  used  in 
Scant  Bui  80  is  sufficiently  broad  to  include  th'  list 
of  delinquent  railroad  taxes.  Section  10  30  A.  S.  Mo. 

1929  provides  for  a separat  tax  book  to  be  known  as  the 
railroad  Tax  Book  which  is  prepar  d by  the  Clerk  much  in 
the  same  manner  as  other  ten  looks.  Section  10055  provides 
that  any  railroad  taxes  not  paid  on  or  before  the  1st  day 
of  January  next  after  the  same  shall  have  been  1 vied, 

"shall  be  on  and  after  that  date,  kno.n  and  treated  as 
delinquent  railroad  taxes" . Accordingly,  on  the  1st  day 
of  Janu  ry  following  the  as  essment  of  the  tax,  the  se  arete 
railroad  tax  bock  becomes  a delin  u nt  railro*  d tax  took 
for  th  t year  and  the  terms  of  Senat  Bill  are  sufficiently 
comprehensive  to  Include  thiL  delin  uent  list  within  its 
term. 


*c spec tfully  su bmi t ted, 


G.  WAL1M  fv,  J. 
Assistant  Attorney-General 


APilvOVKD: 


HO..  McKITTiilCK 
Attorney-Gurnet al 


HGW/mh 


June  lb.  1933 


Hem.  F rrest  daith 

State  Auditor 

Jeffers  on  City,  Miss  url 


dear  Ur.  Otalthi 


This  department  is  in  receipt  of  your  let- 
tor  of  June  14  In  which  you  Mk«  the  following  request  for 
an  opinion  froia  this  office t 

" lie  would  b®  pleased  to  have  an  interpretation 
by  your  office  upon  the  meaning  of  the  follow- 
ing clause  taken  fr  m Section  11791,  i;.  0.  ho. 

1939  i 


•When  three  or  nora  convict s are 
being  taken  to  the  penitentiary 
at  one  tins,  a guard  ra&y  be  em- 
ployed, but  no  guard  shall  be 
^ployed  for  a lee®  muaber  of  o»i>- 
victa  except  upon  the  order,  en- 
tered of  see  rd.  of  the  Judge  of 
the  court  In  which  the  conviction 
vac  had,  and  any  audit!  n& 1 guards 
eraployed  by  order  of  the  Judge 
shall,  in  no  event,  exceed  one 
for  every  three  prisoners;  ....• 

"y  11  .via  la  the  liter,  rotation  « ion  this  office 
*t&s  heretofore  placed  upon  this  >&rt  of  the  above 
statute i 


“If  a 'Sheriff  brln;  ■«  three  prisoner  a 
to  the  penitentiary,  he  May  employ 
a guard  to  ©one  with  him,  without 
geo  ? ring  a oo u» t order . ( < me  only) , 

“If  a Sheriff  brings  lose  than  three 
prisoners  { one  or  two).  Sac  may 
eaploy  a guard  to  come  with  hint,  pro- 
viding ho  first  ^ecitre  a court  order. 
{ ne  only). 

"If  a h or  Iff  bring  four  prin  Tiers 
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he  amy  eopl  >y  one  guard  without 
an  order,  end,  by  securing  an  order, 
Ha  r*i.y  e^iploy  an  additional  guard. 
(Two  in  all}. 

I).  ’If  a iuerlff  tor  In*;  five  prisoners 

he  may  esploy  on#  guard  wi  thout  an 
order,  and, by  SMuring  an  order, 
he  nay  enploy  rm  additional  guard. 
(Two  in  oil). 

K.  'If  a ciieriff  brings  air  prisoners, 

)»«  miy  employ  one  guard  without  sm 
ar.eij  ami,  «f  securing  an  order 
lie  nay  smlor  two  addition  1 guards. 
(Three  In  all).** 


It  Is  the  opinion  of  tills  department  that 
you  are  correct  in  y or  Inter;  natation  of  the  statute  with 
respect  to  ones  A,  ones  Q,  ami  case  S. 

However,  vs  respectfully  submit  that,  in 
ose  0 aad  Gas®  b,  on*  guard  only  may  ha  employed,  section 
11791,  H»  S.  Wo.  1939.  provides  in  parti  "*****snd  any 
additional  guards  e*  pi -you.  by  order  of  the  judge,  shall,  in 
?i  event,  exceed  one  fur  every  three  prisoners j ••***.  the 
statute  allows  a guard  to  he  onployed  without  order  of  the 
court  when  three  or  s^re  ouiviota  are  being  taken  to  the 
penitentiary  at  one  time.  However,  bef  re  an  additional 
guard  way  be  eegdoyed.  there  must  he  at  least  three  extra 
prisoners  . r six  in  all.  If  an  aridlti  =nal  guard  were  to 
he  e:opl  yeti  ami  there  were  only  four  or  five  priconera  in 
all,  the  preiliuni  of  the  statute  would  then  be  violated 
in  tivat  t ere  would  be  an  additional  guard  and  only  one 
or  two  additional  prisoner*  whera&e  the  sVtxitu  requires 
that  there  he  three  extra  prisoners  for  each  additional 
;uard.  The  statute  itself  con  templates  that  one  guard  is 
sufficient  for  any  number  of  prisoners  from  one  to  five 
in  that  it  provides  for  one  guard  "when  fearae  or  no-re  con- 
vict" are  being  taken  to  the  penitenti:ury  at  the  some  «. 

Therefore,  in  view  of  the  foregoing  it  is 
t ie  opinion  of  this  office  that.  If  there  are  one  cr  two 
prisoners  being  taken  to  the  ptnilaiUaxy  at  one  tine, 
one  guard  may  be  eitg&oyed  if  an  order  of  the  Court  t • that 
effect  1b  btalmxl ; if  there  are  tnrcq.  four  or  five 
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prisoners,  one  ^juard  only  oay  be  employed,  no  order 
of  the  court  bdutft  neeeaaaryj  if  there  are  six  prisoners, 
one  ^Htian&l  guard  any  b©  erjployed  pr  -vising  an  order 
of  the  court  to  that  effect  ie  obtained,  ranting  two 
guard*  in  all. 


aspect  fully  submitted. 




Asvdstutt  Attorney  General 


A&m  vsut 


t r'-dHrat™ 

Attorney  General 


jm/AJ 


B ' ARCHES  'K  S ^XZCRSS}  Section  10138  R.  S.  1989,  do 0 s not  give  ri  ht 
ST  a a*.  a.  ■;.. tjR  ^ ) to  t ho  Stele  Auditor  to  Inspect  books  of 

corporat ' one  or  companies  in  which  one  may  be 
a stockholder  for  purpose  of  ascertaining  what 
has  been  paid  in  dividends. 


June  17,  1933#  L'V3 

Y 


I F I LE Dl 


/ 


ton.  ’'orrest  rmith 
Bti  to  editor 

Jn  f f e r s or?  City#  ' i scour 


j o r r.  3nlthi 

T is  le  to  acknowledge  your  letter  of  dune  14th. 

1 33,  which  letter  is  os  follows  1 

* it  is  requested  thu t you  advise  this 
office  as  to  whether  or  n t in  accordance 
With  Lection  10138,  f'vired  t a tutor  of 
^ssouri#  U31#  the  tnte  Auditor  has 
a right  to  have  access  to  the  books  and 
records  of  Building  and  ,oan  Oo-muaniee, 
for  the  purpose  of  determining  the  ro- 
fit  to  individual  stockholders  on  paid 
ud  stock  and  interest  received  on  same 
after  having  beer,  paid  up. 

X »M'  very  much  finoroc  1 te  an  opinion  in 
the  above  matt©**  «t  yemr  earliest  conven- 
ience.” 

T»  your  letter  you  refer  to  Section  10138  <0, 

1 !3l.  i e believe  you  mean  the  seme  section  in  the  1989 
statutes.  The  1931  T.«ws  did  not  repeal,  amend  or  change 
Section  10138  . S.  1989#  nor  5e  such  n section  provided  for 

In  haws  of  1931# 

he  "only  question  on  which  you  desire  an  opinion  is 
whether  ov  not  the  above  section  (It  138  F . 8.  1989)  gives 
the  state  auditor  the  ri,,ht  to  inspect  books  ami  records  of 


;«n.  orreet  wraith 


■inns  17,  V.iJSb. 


building  and  loan  cmpanies  for  the  purpose  o determining 
profit*  :>»id  to  Individual  e to ekho Icier s«  i e are  of  ttie 
Opi  nlon  that  this  rootlon  hoap  not  give  the  st'-te  auditor 
the  right  of  Inspection  or  building  end  lo«  oomrmnlae » hooka 
for  such  purpose* 


recti  cm  101  of  P.  ii.  1929,  provides  in  part  «a  follows: 

"In  ease  any  taxpayer  a he 11  fall  to  *wko  re- 
turn a a require  by  law,  the  state  auditor 
shell  have  authority  to  ertlmate  the  amenatt 
of  ouch  taxpayer's  Income,  s^wsh  source 

us  ij£,  :>1Ry  ho  ah 't  o to  obta  in  Includin'  the 
Business,  records  ^rsd  Ibooifs  of  hny  taxpayer, 
which  business,  records  and  books,  the 
auditor  is  hereby  given  the  r l£t t to  examine 
during  the  usaal  business  hours  at  any  time 
within  three  years  after  the  return  of  acch 
taxpayer  is  required  by  lew  to  be  filed, 
etc.  wee*#** 


It  is  noted  that  the  auditor  -say  fstlmate  the  amount 
of  a taxpayer's  lnco  ie  from  any  fi"\a*ce  he  may  be  able  to  obtain 
the  inf  oration,  but  said  section  does  not  give  him  the  right 
to  inspect  the  records  or  books  of  a company  in  which  such 
taxpayer  may  be  only  a stockholder.  iorever,  it  does  give  the 
state  auditor  the  right  to  inspect  the  business,  records  and 
books  of  et«jh  taxpayer. 

This  opinion  is  rendered  upon  your  request  as  submitted, 
nsmely,  as  to  tbe  applicability  of  Section  10132  R.  S,  1989, 
to  the  q estion  as'*ed. 


Yours  very  truly. 


.fames  b.  ■'  -rn:  oetel , 
eel stent  ' ttor  *oy - ’ wwml , 


"•  ,Vc\Avi  "■ 
Attorney'-  aneml . 
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IRCUIT  CLERKS;  Fees  in  criminal  cases  for  making  transcript 


June  23rd,  193? 


Hon.  Forrest  Smith, 

Sta  e Auditor, 

Jefferson  City,  Missouri. 


FILED 


Dear  Sir; 


We  received  your  letter  of  June  16th  requesting  an  opinion  upon 
the  following  matter: 

* le  would  be  pleased  to  have  the  opin.on 

of  the  Attorney  General  as  to  what  charge  a Cir- 
cuit Clerk  is  entitled  to  make  for  preparing 

transcript  to  the  Supreme  Court  where  a defendant 
appeals  as  a poor  person  in  a criminal  case. 

Sec.  11787,  fi.  6.  Mo.  1929,  which  is  the 
only  statute  authorizing  Circuit  Clerks  to  tax 
any  fee*  in  a criminal  ca=?e  for  themselves,  provides: 

*Ior  transcripts  to  the  supreme  court,  for  every 
hundred  words  . . . .10'.  The  question  is  as  to 
the  meaning  of  this  word  1 transc  ipt1 . Does  it 
mean  only  the  record  proper  or  does  it  Also  in- 
clude a copy  of  the  bill  of  exceptions  for  ^Aiich 
the  Clerk  may  charge  104  per  hundred  words,  even 
though  he  actually  makes  no  co£y  of  such  bill  of 
exceptions  (the  same  being  furnished  to  him  gra- 
tuitously by  the  coui-t  stenographer)?  * 

In  capital  cases  the  granting  of  an  appeal  automatically  stays  the 
execution  of  the  sentence.  Section  3742.  Ift  all  other  cases 
whs  e an  appeal  is  taken,  it  is  necessar  for  the  Court  to  make 
an  order  staying  the  execution  of  the  judgment,  and  in  such  cases 
the  provisionasof  Section  £757  R.  S.  1929  govern  the  mode  of  pro- 
cedure. This  Section  is  as  follows: 

"SEC.  £757.  WHERE  APPEAL  DOES  NOT  OP  . AT:v  Ah  A STAY. 

When  the  appeal  or  writ  of  error  does  not  operate 
as  a stay  of  proceedings,  such  transcript  shall  be 
made  out,  certified  and  returned,  on  the  application 
of  the  appellant  or  plaintiff  in  error,  as  ic  ci*~il 
cases,  except  that  the  costs  of  th  transcript  shall 
not  be  required  in  advance." 
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Since  the  rode  applicable  in  eivil  cases  applies  to  such  appeals, 
*e  will  examine  the  statutes  with  reference  thereto  to  ascertain 
what  fees  the  clerk  is  entitled  to  charge. 

Section  11785  R.  s.  1989  provides  that  the  circuit  clerk  is  en- 
titled to  charge  certain  fees,  namely  10#  per  hundred  words  for 
•making  transcripts  for  the  supreme  court".  Section  11788  specif- 
ically provides  certain  compensation  in  the  way  of  fees  to  be 
paid  to  the  court  reporter  for  making  a transcript  of  his  notes 
in  cases  that  are  appealed.  Section  1033  provides  that  when 
an  appeal  is  granted, the  clerk  shall 

•without  delay  iakc  out  and  send  to  the  clerk 
of  such  appellate  court  a complete  cop,  of 
the  record  entry  of  judgment  or  decree  appeal- 
ed from  and  the  order  granting  the  ap  eal,  or 
in  lieu  thereof,  if  the  appellant  or  plain- 
tiff in  error  shall  direct,  a perfect  trans- 
cript of  the  record  and  proceedings  in  the 
cause. * 

Section  1336  provides  that  the  clerk  shall  cause  the  bill  of 
exceptions  to  be  written  out  at  full  length  unless  the  same  has 
previously  been  done*  Section  1838  provides  that  in  making  out 
transcripts  of  records,  except  on  writs  of  error,  the  bills  of 
exceptions  shall  not  be  inserted  unless  specifically  requested 
by  the  applicant  therefor. 

From  the  above  and  foregoing  statutes,  it  is  the  opinion  of  this 
office  that  the  term  "transcript*  as  used  in  Section  11787,  R.  S. 
1989  means  that  part  of  the  record  and  proceedings  in  any  case 
lft£r  by  the  circuit  clerk,  exclusive  of  the  bill  of  exceptions. 
Where  the  court  reporter  has  made  out  a bill  of  exceptions  and 
filed  a copy  thereof  in  the  office  of  the  circuit  clerk,  the  cir- 
cuit clerk  is  not  entitled  to  make  any  charge  under  the  provisions 
of  Section  11787  for  the  words  and  figures  contained  in  t is  bill 
of  exceptions  as  prepared  by  the  court  reporter. 


Respectfully  submitted. 


FKAMKLM  E.  REAGAU, 
Assistant  Attorney-General 


APPROVED; 


rjY  'icimmcK 

Attorney-General 


FER/wh 


v/ 


*-JJ&  OP  PEACE  f ) 
Ffc.ES  ) 

CRIMINAL  COSTS  ) 


Justice  of  the  peace  1b  entitled  to  e i c 
fifty  cents  for  entering  his  decision  c* 
record  in  a preliminary  hearing. 


June  j?0|  193<% 


Uon#  Forrest  -mlth 
State  Auditor 
Jefferson  city*  Missouri 


Dear  3r.  Smith i 

This  department  acknowledges  receipt  of  your  letter 
dated  June  20th,  1955,  as  follows i 

* e would  be  pleased  to  have  the  opinion 
of  your  department  upon  the  following 
questions  regarding  fees  of  Justices 
of  the  Peace  Incurred  at  a preliminary 
hearing  of  a criminal  charge i 

1#  Can  a Justice  of  the  Peace  charge 
60/  for  a transcript  of  the  pre- 
liminary proceeding? 

2#  Can  such  a Justice  charge  50/  for 
judgment? 

It  has  been  the  position  of  all  previous 
Auditors  that  no  such  charge  could  be 
made  and  our  position  Is  set  out  in  the 
attached  brief  sent  to  Ip,  Jack  lavage. 

Justice  of  the  esc©  of  i ockport, 
licso  uri* 

If  it  is  convenient,  our  Mr.  *curegor, 
who  has  charge  of  criminal  costs,  would 
b©  pleased  to  talk  to  the  Assistant 
Attorney  General  to  who*  this  question 
may  be  assigned#” 


non.  1‘orroet  -mlth 
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Sectlon  37  of  Article  VI  of  the  < one tl tut Ion  of  the 
State  of  Mlseourl  nrovldes  th- t, 

"In  e«eh  count;,  there  shall  be  appointed, 
or  elected,  ae  nany  Justices  of  the 
peace  as  the  publ lc  jood  may  require. 

Is  never ep  duties  and  duration  In  of floe 
shall  be  regulated  by  lav.” 

A Jurtice  of  the  peace,  therefore,  Is  a eonsltutlonal 

office j% 

Among  the  duties  of  a Justice  of  the  peace,  as  prescribed 
by  lew,  le  the  right  to  hold  and  conduct  preliminary  examinations 
In  felony  oases  «>  provided  in  Article  V of  hapter  29  of  the 
Kevlsed  tctutes  of  Missouri,  1929. 

upon  complaint  being  filed  with  the  justice  of  the  peso#, 
setting  forth  that  s felony  has  been  eoasnltted  and  the  name 
of  the  per eon  accused  thereof.  It  shall  become  toe  duty  of  the 
justice  to  Issue  s warrant  directing  the  arrest  of  the  accused, 
under  the  provisions  of  Section  3473,  when  the  accused  Is 
brought  before  the  justice  he  Is  required  to  examine  the  com* 
plalnant  and  witnesses  produced  In  support  of  the  prosecution 
on  oath  and  In  the  presence  of  the  prisoner  In  regard  to  the 
offense  charged,  and  the  witnesses  ma^  be  examined  as  to  other 
mat tors  connected  with  such  charge  as  In  the  Judgment  of  the 
Justice  may  be  pertinent  to  the  issue.  By  .motion  3477  the 
Justice  Is  required  to  Inform  the  prisoner  there  Is  e charge 
against  him;  read  to  him  the  complaint  as  required  and  allow 
the  prisoner  reasonable  time  to  advise  with  counsel.  By  Section 
3478  a Justice  nay  exclude  from  the  place  where  the  examination 
Is  being  held  all  witnesses  other  than  the  one  under  examination, 
under  toot Ion  3479  the  hearing  is  to  be  conducted  with  reaps ot 
to  the  Introduction  of  evidence  and  the  examination  of  witnesses 
In  the  earn  manner  as  in  the  trial  of  causes  in  courts  of 
record  so  far  as  applicable.  Lj  faction  3480,  In  cases  of 
homicide  only,  the  evidence  given  by  the  witnesses  shall  be  re* 
duced  to  writing  by  the  justice  or  under  his  direction.  By 
Section  3481  the  accused  may  present  witnesses  on  his  behalf 
and  at  his  request  he  may  be  sworn  as  a witness.  nder  Section 
3482,  if,  upon  exa  3 nation  of  the  whole  matter.  Issue  and  tentl* 
mony.  It  appears  to  the  Justice  either  that  no  offense  has  been 
committed  by  any  person  or  that  there  Is  no  probable  cause  for 
ehargln;  the  accused  with  such  crime.  If  committed,  the  justice 
shall  discharge  the  accused.  By  Section  3483,  If  It  appears 
to  the  Justice  that  s felony  has  been  committed  and  that  there 
Is  probable  cause  to  believe  the  prisoner  guilty  thereof,  the 
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magistrate  ciiall  bind  by  recognisance  the  prosecutor  and  all 
material  witnesses  against  aucu  prisoner  to  appear  and  testi- 
fy before  the  court  having  cognizance  of  the  offense. 

It  necessarily  follows,  therefore,  that  If  the  Justice 
finds  that  a crime  has  been  oo  emitted  arid  that  there  la  probable 
cause  to  believe  the  accused  guilty  thereof,  then.  It  Is  the 
duty  of  the  justice  to  so  find  and  make  a record  thereof. 

3y  section  3489  the  Justice  Is  required  to  certify  to  the 
olerk  of  the  court  having  Jurisdiction  or  the  offense  all  exami- 
nations and  recognisances  ta  <en  in  pursuance  of  the  holding  of 
the  preliminary  hearing. 

That  Justices  of  the  peace  are  courts  of  limited  powers 
without  coif'  non.  law  Juried  lotion,  and  that  they  can  only  do  the 
things  which  the  statutes  prescribe  they  may  do,  eannot  be 
doubted.  It  is  apparent  that  the  holding  of  the  preliminary 
hearing  Is  an  Important  and  solemn  a tap  in  determining  a 
charge  against  an  accused,  uoon  coir  lotion  of  which  he  may  be 
fined,  imprisoned  or  his  life  taken,  and  in  determining  whether 
or  not  the  finding  of  a Justice  of  the  peace  on  a preliminary 
hearing  la  a Judgment  within  the  meaning  of  section  11778  R.  S. 
’to.  1929,  we  must  keep  In  mind  the  kind  and  oharaeter  of  the 
hearing  that  Is  beln^  held,  the  question  at  1b sue  and  the  thing 
that  Is  to  bs  determined. 

In  £ppright  v.  Kauffman,  90  Mo.  2b,  the  Supreme  Court  of 
this  Stats  at  page  97,  hi  defining  what  Is  meant  by  * JadgMSt*1 , 
said. 


"If  the  statute  Is  not  meaningless,  then  Its 
provisions  brln.  the  allowed  claim  of  the 
plaintiff  fully  within  the  definition  of  e 
Judgment  given  by  Mr,  Freemen,  He  saysi 
'A  Judgment  * * e is  defined  as  being,  'the 
decision  or  sentence  of  the  law  pronounced 
by  a court  or  other  competent  tribunal  upon 
the  matter  contained  In  the  record, ' ' 
Freeman  on  JUdg.,  e«e.  2,  'Every  definite 
sentence  or  decision  by  which  the  merits  of 
a cause  ere  determined,  although  It  be  not 
technically  a Judgement,  or  although  the 
proceedings  are  not  capable  of  being  tech- 
nically enrolled  so  as  to  eonrtitute  what 
Is  teohnleally  ealled  a record,  is  a Judg- 
ment within  the  meaning  of  the  law,1  lb., 
see.  16.  *A  large  number  of  per eons  and 
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tribunals  nut  ordinarily  roofcan  of  as 
‘Judges,*  nor  aa  'courts, 1 are  neverthe- 
less Mithoris  d to  Investigate  and  determine 
carte  n questions.  Ahc ir  authority  in  this 
respect  ir  judiei al;  and  their  deters ^nations 
are  conclusive  unless  set  aside  by  sons  com- 
petent authority.*  Ib.  , see.  551." 


With  r<-  fer-enea  to  preliminary  he  drinks,  16  C.  J.  p.  653 
with  reference  to  the  final  decision  of  the  Justice  on  a pre- 
liminary hearing,  states, 

V'uch  conclusion  or  opinion  of  the  examin- 
ing magistrate  is  a Judicial  J '•termination, 
end  is  esentisl  as  a basis  of  the  pro- 
ceedings by  information." 

In  State  v.  Bcavarstav,  12  H.  D«  527  - 550,  iecuesing 
the  sffeot  of  a deeialon  of  a Justice  of  the  peace  upon  a pre- 
liminary hearing  said, 

"’Hie  function  exerolsed  by  the  magistrate 
in  such  examination  Is  s Judlelal  one, 
and  the  finding  end  determination  made 
by  him.  If  the  statutory  bounds  and  re- 
quirements h*ve  been  efc served  and  followed, 
is  entitled  to  the  same  respect  end  Is  of 
the  same  b Indin:  force  ^s  against  collateral 
attack  by  habeas  cor-tus  as  is  the  Judgment 
of  a court  of  general  Jurisdiction." 


Suppose  the  defendant  In  a felony  case  charged  by  in- 
formation filed  In  the  circuit  court  should  file  e plea  in 
abatement  on  the  round  that  he  hnd  not  been  ec  orded  the  right 
of  a preliminary  he* ring,  whereupon  the  prosecuting  attorney 
nrserted  the  ac cured  had  had  such  a hearing  end  offered  in 
CTTiaenss  the  files  certified  by  the  JusM.ee  of  the  peace,  it 
is  evident  diet  such  evidence  would  not  prove  a preliminary 
hearing  had  been  hold  but  it  would  be  necessary  to  go  further 
an  show  the  finding  and  decision  of  the  justice  of  the  neaoe, 
and  that  finding  and  decision  could  not  be  collaterally  attacked. 

tfe  are  of  the  opinio  that  t hr  finding  and  decision  of 
the  justice  of t he  peace  upon  a preliminary  hearing  held,  is 
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• Judgwnt  within  tKe  waning  of  Section  1T.77B,  % B*  *^o.  I"1!!®, 
and  that  a Justice  of  the  peace  la  entitled  to  be  paid  fifty 
cents  fop  the  entering  of  such  Judgment,  where  otherwise 
allowable. 


Very  truly  jours. 


01  CjB’  *TT  LA*3 

Assistant  Attorney-  an  arid* 


iVKDi. 


rjy  'iokrf'irm — 

Attorr  ay-  an  oral. 


OLlFO 


of  $500.00  counsel  for  services  of 
^"torney  in  primary  contest  for  nomination 
for  Missouri  House  o^  Representatives  on 
Resolution  of  House  directing  its  Committee 
on  Accounts  to  pay  said  sum  held  no  authority 
thereof. 


Juno  30 , 1933  ?-j 


Mr*  or rest  Smith 
State  Auditor 
Jefferson  City,  Missouri 

Dear  Sir: 

Your  letter  re  ds  a follows: 

"On  : pril  20,  the  following  Re solution  was 
adopted  by  the  House: 

Be  it  Resolved,  That  the  Committee 
on  ©counts  be  directed  to  draw  a 
warrant  in  fiver  of  Jerr  . higan  to 
pay  In  full  payment  for  legal  ser- 
vices rendered  in  election  contest 
proceedings  against  the  Honorable 
James  C rroll,  Harry  H.  ralce,  Car- 
nolfcue  J*  0*hrien,  nd  n rew  . 

Blong,  members  of  the  House  of  epre- 
sentatives  of  t ifi  57th  General  c- 
senbly,  in  the  sum  of  five  hundred 
dollars  ( 500*00)  and  Obrge  he 
same  to  the  contingent  fund  of  t he 
House;  said  warrant  to  be  delivered 
to  the  said  Jerry  T,  Dugn  only  upon 
condition  that  he  shall  first  re- 
ceipt the  above  named  members  of  the 
C-ener  1 Assembly,  the  tate  of  Missouri, 
all  com  ' P®ra°h®  whenso- 

ever, direc’t ly,^  iP.r s ted  in,  or  con- 
cerned with,  the  result  of  said  elec- 
tion contest  proceedings** 

On  pril  21,  I received  the  following  letter  signed 
by  Representatives  Kaxey  of  Hates  County,  and  Lay 
of  Benton  Courty: 

Dear  ir : 

Yesterday  morning  the  House  of 
fepresentatives,  by  a vote  of  thirty- 
nine  for  to  thirty-seven  against,  with 
seventy- one  members  absent,  adopted  a 
resolution  directing  the  Committee  on 
Accounts  to  draw  a wurrunt  in  favor  of 
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J.  T.  Dugan  in  payiae  t of  alleged  legal  ser- 
vices rendered  in  election  contest  proceedings 
in  St.  Louis* 

Vo  contest  wa3,  or  could  have  been, 
Instituted  in  the  House  involving  the  nomina- 
tion of  candidates,  and  the  alleged  services 
were  not  rendered  in  connection  with  any  con- 
test in  the  House,  but  a suit  in  the  Circuit 
Court  in  the  City  of  St.  Louis* 

It  was  stated  by  the  proponent  of 
the  resolution  that  the  services  were  not 
rendered  in  an  election  contest,  but  that  there 
was  a contest  arising  from  the  primary  and  in- 
volving nominees  for  the  General  assembly. 

In  our  opinion,  the  House  of  repre- 
sentatives exceeded  its  constitutional  au- 
thority in  directing  the  Committee  on  ccounts 
to  draw  such  warrant,  and  that  such  an  attempt- 
ed expenditure  of  public  funds  is  absolutely 
unconstitutional* 

’Ve  hope  that,  efore  you  audit  the 
warrant,  you  will  submit  all  of  the  informa- 
tion to  the  J ttorney-General  and  secure  a 
ruling  from  his  office  as  to  whether  or  not 
the  House  exceeded  its  constitutional  powers 
in  attempting,  by  this  resolution,  to  so  dis- 
burse public  funds* 

Sincerely  yours. 


(Signed)  H*  0.  Kaxey,  Rep.  Bates  County 
Henry  Lay  , Rep.  Benton  County 

If  any  legal  authority  exists  for  payment  from  State  Treasury 
of  .;500* 00  counsel  fee  in  primary  election  contest  for  a nomi- 
nation *0  House  of  Representatives  this  department  has  been  un- 
able to  find  same. 

It  is  the  opinion  of  this  department  a special  appropriation 
would  be  required  even  if  the  General  Assembly  had  the  power 
to  make  the  payment. 


(Hon.  Forrest  Smith) 


June  30, 


neloso<5  ie  copy  of  opinion  on  slmil  r uostion 
w it  tor.  ion*  ich-rcl  R*  Pacy,  tu  to  uror. 

on  pril  41,  1932. 


ory  roapcotf'villy, 
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APPROVED: 


Attorney  General 


COUNT"  HIGHWAY  COMMISSION: 


Power  and  duties  Uiider  Art  ;le  2, 
Chapter  42,  R*  £.  of  MD.  1 !9 

n r?.  nit]  t . ■ 


July  1st, 


Hon.  Frank  K.  Ashby, 
Prosecuting  Attorney, 
Charleston,  Missouri. 


FILED 


My  dear  Mr.  Ashby * 

Your  request  o+  June  £7th  to  General  McKittrick  for  an  opinion 
of  this  Office  respecting  the  County  Highway  Commission  and  its 
powers  and  futies  has  be-n  referred  to  me  for  reply.  For  the 
purposes  *£  this  opinion,  I have  consolidated  your  questions 
into  the  following  form. 

1.  Is  the  actual  construction  of  county  highways, 
located,  laid  out  and  designated  under  the  pro- 
visions of  Article  2 of  Chapter  42  of  the  Re- 
vised Statutes  of  M'  soouri  1929  under  the  super- 
vision and  control  of  the  County  Highway 
Commission  subject  to  the  approval  of  the  ®tate 
Highway  Commission? 

2.  Does  the  Commission  have  a right  to  any  money 

in  said  District  derived  either  from  bond  issues 
or  from  any  other  source  to  spend  on  the  proposed 
highway,  such  highways  not  exceeding  one  hundred 
miles  as  provided  in  said  Article  2? 

3.  Is  the  refund  money  set  up  on  the  books  of  the 
Highway  Department  as  a Refund  Account,  the  sole 
fund  of  Miami s Ippi  County  or  do  the  special  road 
districts  or  other  political  subdivisions  have 

an  interest  the  ein? 

4.  Does  the  County  Highway  Commission  have  the  right 
to  let  the  contracts  and  supervise  the  spending 
of  this  money? 

4 

5.  Can  the  County  Highway  Commission  expend  this 
refund  money  in  building  new  roads  which  are 
not  in  the  same  part  of  the  county  or  the  same 
districts  as  were  the  roads  which  were  taken  over 
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by  the  State  Highway  Commission  and  wex^e  the  con- 
sideration for  the  refund?. 

6.  Can  the  County  Court  of  Sissiasippi  County  use  the 
refund  money  to  buy  office  furniture  for  the  Court 
House  or  disinfectant  for  the  Jail? 

7*  Does  the  County  Court  h ive  the  power  to  use  this 
refund  money  and  supervise  the  building  of  other 
roads  in  the  County  to  be  taken  over  by  the  State 
Highway  Commission  under  the  provisions  of  Article 
2 of  Chapter  42? 

9.  If  the  County  Court  expects  to  use  this  refund  money 
in  the  building  of  additional  roads  by  day  labor,  is 
it  required  to  follow  Section  7946  n,  S.  Eo.  1929  in 
respect  to  the  purchase  of  machinery  end  the  drawing 
of  plana,  specifications  and  estimates  of  the  cost  of 
the  new  road? 

9.  If  the  County  Court  expects  to  use  this  refund  money 
in  the  tuilding  of  additional  roads  by  contracts,  are 
they  required  to  follow  Section  7347  of  R.  s.  of  Eo. 

1929? 

The  powers  and  duties  of  the  County  Highway  Commiasion  are  set  out 
in  Sections  7858  and  7863,  portions  of  which  read  as  follows: 

"SECTION  7858-Power  and  duty  of  County  High- 
way Commission — It  shall  be  the  duty  of  the 
County  Highway  Commission  and  said  Commission 
shall  have  the  power  to  locate,  lay  out,  desig- 
nate, construct  and  maintain,  subject  to  ap- 
proval of  the  State  High?.ay  Commission,  a system 
of  county  highways  not  exceeding  in  the  aggre- 
gate cw-0  hundred  miles  in  any  county,  * * * ■ 

SECTION  7863-Commission  empowered  to  emplyy 
technical  and  other  help.  The  county  highway 
commissi cm  is  hereby  authorized  and  empowered 

* * * to  use  and  employ  whatever  means,  methods, 
or  power  that  may  be  necessary  in  the  construc- 
tion and  maintenance  of  said  county  highways, 

* * * and  is  hereby  empowered  to  emplc^  such 
technical  and  other  help  as  may  be  deemed 
necessary  for  the  administration  and  enforce- 
ment of  this  Article." 
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From  reading  the  foregoing  portions  of  these  Sections  it  seems 
that  the  County  Highway  Commission  is  given  broad  powers  in  per- 
forming its  duties  under  this  Article*  At  the  time  those  Sections 
were  enacted  in  1927,  the  State  Highway  primary  and  secondary  systems 
were  already  well  under  way  and  it  was  undoubtedly  the  intent  to 
prepare  for  a further  system  of  highways  to  be  known  as  "County 
Highways"  which  would  in  reality  supplement  the  primary  and  secondary 
state  highway'  system.  ?o  insure  that  these  highways  be  up  to  a 
high  standard  of  quality  and  design.  It  was  provided  that  the  lo- 
cation, design  and  construction  of  these  roads  be  done  with  the 
approval  of  the  Highway  Commission.  Further  Sections  of  this  Article 
place  certain  requirements  upon  the  width  of  the  right-of-way  and 
the  design  of  the  road  so  as  to  insure  the  building  of  first  class 
highways. 

As  to  the  pis  were  and  duties  of  the  County  Highway  Commission,  the 
Supreme  Court  in  the  esse  of  State  ex  rel.  State  Highway  Commission 
vs.  Huff  et  al,  51  S.  W.  (2d)  40  said: 

* The  powers  of  that  commission  are 
found  in  an  act  pas sea  by  the  Legislature 
in  1927,  a year  prior  to  the  adoption  of 
said  section  44a.  That  act  (now  article 
2,  chapter  42,  ft.  S.  1929  (section  7856 
et  seq.)  ) created  and  established  in  the 
several  counties  of  the  state  a county 
highway  commission.  It  empowered  each  such 
commission  to  locate,  lay  out,  designate* 
construct,  and  maintain,  subject  to  the  ap- 
proval of  the  state  highway  commission,  a 
system  of  county  highways,  not  exceeding 
in  the  aggregate  100  miles,  so  connecting 
the  centers  of  population  in  the  county 
with  state  highway's  that  the  inhabitants  cf 
the  county  generally  should  have  and  enjoy 
’a  system  of  highly  improved  farm-to-market 
roads*.  The  act  provided  that  the  *roads 
constituting  the  county  highway  system 
shall  be  known  and  designated  as  * c-uaty 
highways’.1  It  further  provided  that 
’the  county  highway  commission  shall  have 
absolute  Jurisdiction  and  control  over  all 
highways  constituting  a part  of  the  county 
hi gfaway  sy  s tem . ’ n 

While  the  "approval"  of  the  State  Highway  Commission  is  a requirement  of 
this  Act,  we  do  not  interpret  the  approval  to  mean  the  power  to  build 
or  to  contract  for  the  building  of  the  highway.  So  ing  as  the  lo- 
cation, design  and  methods  of  construction  are  such  as  are  approved 
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by  the  State  Highway  Commission,  the  requirements  of  the  Act  are  met, 
Vihile  it  is  apparent  that  the  Act  contemplates  a transferring  of 
these  county  highways  to  the  State  Highway  Commission  at  some  further 
date,  the  County  Highways  are  not  to  be  confused  with  the  supplementary 
State  Highways  as  the  same  are  separate  and  distinct  systems,  Ree 
State  ex  rel.  State  Highway  Commission  vs.  Huff,  supra,  l*c,  42* 

* In  State  ex  rel.  Russell  v.  State  highway 
Commission,  supra,  loc,  cit.  199  of  42  S.W. 

(2d),  tne  supplementary  state  highways  pro- 
vided for  in  said  section  44a  were  referred  to 
as  ^eing  what  are  generally  called  'farm-to- 
maiket*  roads,*  In  so  describing  them,  the 
court  was  merely  making  use  of  the  nomencla- 
ture wnich  had  been  employed  in  the  press 
and  on  the  hustings  in  the  campaign  to  popu- 
larize and  secure  the  adoption  of  the  proposed 
constitutional  amendment,  then  known  as  propo- 
sition Ho,  3.  It  certainly  had  no  thought 
of  identifying  the  1 supplementary  state  high- 
ways* provided  for  in  the  amendment  with  the 
'county  highways'  constituting  'the  county 
highway  system' , created  and  cut  under  the 
jurisdiction  of  the  county  highway  commission 
by  said  article  2,* 

In  reply  to  your  second  inquiry,  I beg  to  advise  that  the  funds  at 
the  disposal  of  the  County  Highway  Commission  mr  provided  for  in 
Sections  7361,  7863  and  7864,  R.  6.  of  Mo,  1929. 

Section  7861  provides  that  in  the  event  any  highways  that  are  taken 
over  by  the  County  Highway  System,  which  are  laid  through  any  special 
road  district  or  in  counties  under  township  organization,  through  any 
township,  the  Commissioner  of  the  Road  District  or  the  Treasurer  of 
the  Township  shall  pay  to  the  County  Highway  Commission  e proportion 
of  the  Special  Road  Tax  levied  and  collected  in  the  District  of  Town- 
ship, Section  7863  authorizes  the  County  Highway  Commission  to  accept 
and  expend  any  appropriation  or  donation  from  any  municipal  corporation, 
special  road  district,  township  or  private  individuals  and  Section 
7364  authorizes  the  County  to  make  such  appropriations  or  contributions 
as  the  County  Court  in  its  judgment  may  deem  necessary  to  attain  the 
result  contemplated  by  the  Act.  It  is  accordingly  apparent  that  the 
Commission  has  no  right  to  any  sfund  money  unless  appropriated,  donated 
or  contributed  under  one  of  the  foregoing  Statutes,  lihile  the  County 
Court  does  not  have  the  actual  supervision  and  control  over  the  con- 
struction of  the  highways  contemplated  by  this  Article,  it  nevertheless 
holds  the  pursestrings.  The  County  Highway  Commission's  sources  of 
revenue  are  the  foregoing  Sections,  and  it  Mas  no  interest  in  any  re© 
fund  except  by  virtue  of  the  aforementioned  laws. 
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In  answer  to  the  third  interrogatory,  we  refer  to  the  Sect' on  author-* 
izlng  these  refunds, which  reads  as  follows: 

■SKCTIGH  8127-State  Highway  Commission 
. may  reimburse  counties  or  other  civil 

subdivisions  * * *.  Counties  or  other 
civil  subdivisions  shall  be  reimbursed 
for  work  done  in  constructing  such  part 
of  a road  or  roads  including  bridges, 

* * * which  may  become  a part  of  the 
state  highway  system  * * *.  Vynere  two 

<?f  more  miner 

<?r  ainer  .in  t-yp  ox  aer* 

aaaiUsmJuaB  constructed  a road  which 
is  taken  over  as  s^nart  oJT  the  state 
ftiiihw  systo  and  rsimlaursfiinfim  is  to 
he  made  unfly  r the  provisions  oX  ,tfrla 
section,  r;  imhurssmfsnt  shall  he  made  to 

each  county  or  minor  subdivision  in 
jtq jortfon  *.o  t.hr»  funds  contributed  ifif 

sash  lit  the  canatructl  on  of  tire  .roads 

taken  over,  and  those  cons  true  ted  there- 
with in  each-county,  m in  the  territory 
of  the  minor  subdivision  of  each  county. 

It  is  therefore  apparent  that  if  both  the  County  and  the  wiyll  sub- 
divisionsor  special  road  district  has  contributed  to  the  construc- 
tion of  a certain  road  taken  over  by  the  State  Highway  Commission, 
the  refund  granted  under  this  Section  shall  be  divided  between  the 
County  and  special  road  district  or  civil  subdivision  in  proportion 
to  the  amount  which  was  contributed  by  each  toward  the  construction 
of  such  road.  It  is  to  be  noted  thet  this  Section  closely  follow* 
the  provisions  of  Section  44a  of  Article  IV  of  the  Constitution  and 
that  both  of  these  expressions  provide  that  the  refund  shall  be  made 
to  a county  or  civil  subdivision  which  is  entitled  to  receive  the  same. 

The  Supreme  Court  of  this  State  has  several  times  considered  a similar 
proposition.  The  laws  which  provide  for  the  levying  of  a special  road 
and  bridge  tax,  state  that  such  levy  shall  be  collected  and  paid  into 
the  County  Treasury  to  the  credit  of  the  road  district  in  which  said 
tax  was  collected.  At  times  County  Courts  have  collected  this  special 
road  and  bridge  tax  and  refused  to  pay  the  money  to  the  road  districts 
entitled  thereto.  Koad  districts  have  thereupon  sued  the  County  for 
the  tax  which  it  collected  in  the  road  district  under  this  levy,  ihe 
controlling  case  on  this  issue  is  that  of  Hoad  District  vs.  Boss, 
reported  in  £70  Bo.  p.  76.  The  Court  in  considering  these  Sections 
of  the  Statutes  stated  as  follow*  on  page  82: 
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"It  was  not  only  declared  In  the  section 
which  authorised  Its  levy  th-:t  it  be  pieced 
to  the  credit  of  the  road  district  from 
which  i£^r£s  collected  end  paid  to  the  over- 
seer of  such  district  on  warrants  of  the 
county  court  and  expended  by  the  overseer, 
but  albo  declared  that  it  should  constitute 
the  road  fund  of  the  several  road  districts. 
In  these  provisions  we  can  see  no  evidence  of 
any  Intention  that  the  county  couit  night 
devote  it  at  will  to  other  uses." 


And  on  page  34, 


"This  particular  fund  (referring  to  the  aini- 
mua  ton  pent  for  road  and  bridge  purposes 
devoted  to  the  special  load  districts!  has 
plainly  been  removed  from  its  control  and 
entrusted  to  other  hands  t.  te  expended  by 
other  agent?,  while  leaving  ample  resources 
at  its  ccnaand  for  application  to  eny  road 
and  hfidge  purpose,  which  ma,,  still  remain 
within  the  range  of  its  duties." 

And  accordingly  the  Court  held  that  the  statutory  and  constitutional 
provisions  vested  in  the  special  read  aistilct  the  right  to  this  tax 
money  when  collected. 

It  is  the  opinion  of  this  Office  that  the  constitutional  and  statutory 
provisions  authorizing  the  refund  to  he  made  to  the  " counties  or 
civil  subdivisions"  gives  to  the  civil  subdivision  the  right  to  re- 
ceive its  proportionate  share  of  the  refund  when  such  refund  is  avail- 
able. 

In  answer  to  the  fourth,  inquiry,  it  is  our  opinion  that  the  County 
Highway  Commission  has  the  right  to  let  the  contracts  and  supervise 
the  location,  construction  anc  maintenance  of  the  "county  highways" 
provided  for  in  Article  S.  It  is  certain  that  the  Act  confers  these 
powers  on  the  Comnissicn.  The  only  cues t ion  remaining  is  the  power 
of  the  Legislature  to  divest  the  County  Court  of  authority  over  these 
roads  and  place  control  in  the  Commission.  The  power  of  the  Legis- 
lature in  this  matter  is  vary  exhaustively  discussed  in  the  case  of 
Harris  vs.  bond  Co.,  £44  Ho.  684.  The  plaintiff  In  thrt  case  took 
the  following  position,  l.c.  681,  68E; 

■ His  contention  is  that  under  the  Constitution 
and  policy  of  Hi ssouri,  as  expressed  in  the 
decisions  of  this  court,  the  construction  and 
maintenance  of  public  roads  is  a proper  func- 
tion of  the  county;  that  taxes  for  public  roads 


Hon.  Frank  Ashby 


-7- 


July  1st, 


1938 


are  taxes  for  county  purposes,  and 
consequently,  under  the  Constitution 
as  construed  end  applied  by  this  court, 
the  Legislature  has  no  povtar  or  author- 
ity to  deprive  the  county  courts  of  their 
Jurisdiction  and  control  of  the  construc- 
tion of  public  roads  .and  highways  in  any 
part  of  the  county  end  transfer  the  same 
to  a body  of  commissioners  representing 
a subdivision  of  the  county,  such  as  these 
special  road  districts.” 

The  Supreme  Court  reiterated  the  well  established  doctrine  that  the 
Constitution  is  a restriction  of  powers  and  not  a grant  of  p wers  and 
stated  as  follows  uu  page  083s 

■ rt»  Legislature  Is  vested  vitn  the  wa^le 
power  of  the  State  in  the  absence  of  some 
such  constitution?!  limitation;  ana  may  es- 
tablish any  pvMl * cr  municipal  corporation 
it  deemu  necessary  or  *xoedient  in  the  public 
interest." 

It  was  the  holding  of  the  Court  that  there  was  no  constitutional  restric- 
tion upon  the  power  of  tl*„  Lagi stature  to  delegate  the  construction  and 
maintenance  of  the  rood*  In  2 special  district  to  roaci  cummis si oners 
and  that  such  an  Act  was  v,  constitutional. 

In  answer  to  the  fifth  lot errugutory,  it  is  the  opinion  of  this  Office 
that  any  part  of  the  refund  roney  zhich  is  donated  or  appropriated  to 
the  use  of  the  County  Highway  Commission  and  any  other  funds  that  are 
to  be  used  in  the  building  of  the  one  hundred  miles  of  county  highways, 
shall  be  used  by  the  Commission  to  connect  by  the  most  practical  route 
the  several  centers  of  population  in  the  County,  in  such  a asrumer  as 
to  afford  a conn  action  with  txiy  State  Highway  and  as  nearly  as  possible, 
to  connect  with  other  county  highways,  the  centers  of  population  of  the 
County  to  the  end  that  all  p*.  its  of  the  County  3hell  be  connected  with 
the  State  Highway  Syrteir  and  that  the  inhabitants  of  the  County  generally 
shall  have  and  enjoy  a system  of  highly  improved  fana-to-market  roads. 

It  is  therefore  evident  that  the  Commi s ; i on  is  required  to  expend  the 
money  received  b;  it,  on  the  roads  which  ’.fill  connect  the  various  centers 
of  population  of  the  County  v i th  each  other  snd  with  the  State  Highways. 
While  it  is  possible  that  a speclrl  rc:.d  district  might  make  a contribu- 
tion to  this  system,  conditioned  upon  the  contribution  being  expended 
upon  a certain  designated  portion  of  the  County  Highway,  there  is  no 
statutory  requirement  that  the  funds  shall  be  expended  in  any  particular 
district  or  tomship.  It  Is  the  opinion  of  this  Office  that  although 
the  funds  might  arise  from  one  part  of  the  county,  the  Commission  would 
be  authorised  to  expend  such  funds  wherever  they  were  needed  to  complete 
the  object  of  the  act. 
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In  considering  the  sixth  interrogatory,  we  should  refer  to  Sectionn 
20  of  Article  X of  the  State  Constitution,  which  provides  as  follows! 

■The  moneys  arising  from  any  loss,  debt 
or  liability,  contracted  by  the  btate, 
or  any  county,  city,  town  or  other  munici- 
pal corporation,  shall  be  applied  to  the 
purposes  for  which  they  were  obtained, 

* * * and  not  otherwise. ■ 

It  should  be  kept  in  mind  that  the  funds  which  were  used  to  construct 
the  highway  which  was  later  taken  over  by  the  State  Highway  Commission 
and  formed  the  basis  for  the  refund,  were  raised  either  by  bonds  Issued 
for  road  and  bridge  purposes  or  by  taxation  for  road  and  bridge  purposes. 
The  fact  that  the  funds  have  been  invested  in  the  improvement  which 
was  the  purpose  of  their  creation,  and  have  since  been  refunded  or  re- 
turned, solely  because  of  the  nature  of  the  improvement,  cannot  be  held 
to  obliterate  their  identity.  The  refund  was  made  for  the  reason  road 
and  bridge  improvements  had  been  made.  These  Improvements  were  made 
possible  by  taxes  levied  on  the  property  in  the  civil  subdivision,  Bach 
taxpayer  contributing  his  portion  to  this  fund,  whether  as  a current 
tax  for  construction  and  maintenance  or  as  a tax  for  the  purpose  of 
retiring  the  bonds.  As  each  of  the  taxpayers  has  so  contributed  his 
portion,  he  has  a right  to  some  day  expect  that  the  county  roads  will 
eventually  reach  hir  and  so  long  as  the  county  has  road  and  bridge  funds 
with  which  it  can  build  these  roads,  it  could  hardly  be  stated  that  the 
road  construction  program  was  completed.  Until  that  time,  it  would 
certainly  not  be  proper  for  the  county  court  to  make  any  order  trans- 
ferring any  of  the  funds  of  the  road  and  bridge  account  to  any  other 
fund.  This  would  be  necessary  before  these  funds  could  be  used  for  the 
purchase  of  office  furniture  or  disinfectant.  It  is  therefore  the 
opinion  of  this  Office  that  the  County  Court  would  be  without  authority 
to  use  this  refund  money  to  purchase  office  furniture  or  disinfectant* 

In  respect  to  the  seventh  interrogatory,  we  advise  that  the  jurisdiction 
of  the  County  Court  under  the  Constitution  to  conduct  the  business  of 
the  Count  is  Efficiently  broad  to  include  the  power  to  construct  and 
maintain  And  supervise  the  construction  and  maintenance  of  the  county 
roads.  However,  this  authority  is  in  the  absence  of  a legislative  act 
conferring  this  power  and  authority  upon  any  other  agency.  In  the  case 
of  State  ex  rel.  Maes  vs.  ftehmeyer,  25  S.  f.  (£d)  456,  the  Supreme 
Court  stated  as  follows! 

■County  Courts  have  general  Jurisdiction 
of  the  subject-qwtter  of  county  roads 
and  bridges  and  of  county  bond  issues  for 
such  purposes.  Vdiatever  the  jurisdiction 
of  the  county  highway  commission  may  be 
under  the  Act  of  April  6,  1927,  until  such 
commission  is  appointed  and  the  county 
highway  system  contemplated  by  the  act  is 
designated,  it  cannot  be  said  that  the 
county  court,  in  pur sung  the  activities 
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above  men  timed,  has  exceeded  its 
Jurisdiction.* 

Accordingly  had  the  County  Court  failed  to  appoint  any  County  High- 
way Commission  it  .would  undoubtedly  be  within  their  Jurisdiction  to 
proceed  to  let  contracts  and  supervise  the  building  of  the  roads  of 
the  Coun ty.  However,  the  Legislature  in  Article  £ has  seen  fit  to 
create  a ^oard  of  Commission  known  as  the  County  Highway  Commission 
whose  specific  object  and  purpose  is  the  construction  and  maintenance 
of  a system  of  county  highways  not  to  exceed  one  hundred  miles  which 
may  later  be  taken  ovr  by  the  State  Highway  Commission.  Ac  hereto- 
fore bet  out,  the  Legislature  having  the  power  to  enact  a law  creating 
the  County  Highway  Commission  and  giving  to  that  Commission  the  super- 
vision of  certain  county  roads,  it  is  the  opinion  of  this  office  that 
upon  the  appointment  of  that  Commission  the  County  Court  is  divested 
of  authority  to  proceed  under  Article  £ to  build  or  contract  for  the 
building  of  the  one  hundred  milessystem  of  county  highways*  This  is 
not  to  be  taken  as  to  say  or  to  mean  that  the  County  Court  is  divested 
of  all  authority  in  the  construction  and  maintenance  of  county  roads. 

By  turning  to  the  last  Section  of  Article  £,  we  find  that  it  was  tot 
the  intent  of  the  Legislature  to  divest  the  County  Court  of  all 
authority  over  the  county  roads,  as  thi3  Section  leaves  with  the  County 
the  right  to  all  taxes  derived  from  levies  authorised  by  Section  7890 
H.  S.  of  Mo.  19E9  and  appropriates  said  tax  to  the  use  of  the  County 
Court  to  be  used  at  its  discretion  in  the  construction  and  maintenance 
of  roads  and  bridges  located  within  the  confines  of  the  county: .hi^LW 
SYStem.^_Bs  well  as  all  oth-r  roads  and  bridges  In  such  county.  Accord- 
ingly, it  is  the  opinion  of  this  Office  that  the  County  Court  while 
having  supervision  over  other  county  roads  has  no  power  to  build  or 
contract  for  the  building  of  the  one  hundred  mile  system  contemplated 
by  Article  8,  Chapter  42  of  h.  S.  of  Mo.  1929,  after  the  appointment 
of  the  County  Highway  Commission. 

The  answers  to  interrogatories  eight  and  nine  must  follow  the  fore- 
going conclusion,  to- wit  that  as  the  County  Court  has  no  Jurisdic- 
tion in  the  designation,  location,  construction  or  maintenance  of  the 
one  hundred  mile  system  provided  for  under  Article  £,  any  roads  built 
by  the  County  Court  must  be  done  under  thiir  general  authority  to 
lay  out,  construct  and  maintain  the  county  roads.  Sections  7946  and 
7947  fi.  S.  of  Mo.  19E9  set  out  certain  requirements  which  must  be 
followed  by  the  County  Court  in  building  the  County  roads,  either  by 
day  labor  or  by  contract.  It  should  here  be  noted  that  the  Supreme 
Court  of  this  State  has  held  that  Section  7946  and  Section  7947  are 
exclusive  and  not  merely  directional.  In  the  case  of  Hillside  Secur- 
ities Co.  vs.  Minter,  S54  S.  V.  188,  the  Court  was  considering  a suit 
to  enjoin  the  payment  of  war  ants  issued  b Clay  County,  Missouri  for 
bridge  work  done  by  the  Topeka  Bridge  Company  under  contract  with  the 
County  Court,  The  statement  of  facts  admitted  that  the  bid  of  the 
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Topeka  Company  was  not  submitted  upon  the  pans  and  specifications 
submitted  by  the  County  Engineer.  The  {supreme  Court  held  that  the 
requirements  of  Section  7947  must  be  complied  with  before  any  legal 
and  binding  contract  can  be  entered  into.  The  Court  stated  at  paf:e 
190  as  follows: 


^Section  107 ?4  (now  Section  7947)  pro- 
vides an  exclusive  method  of  letting 
contracts  for  the  constructions  of 
bridges  by  the  County  Court.  It  re- 
quires that  all  work  let  by  contract 
of  the  estimated  cost  of  over  |500, 
shall  be  let,  after  due  advertisement, 
upon  bids  made  upon  pips,  plans,  speci- 
fications, and  profiles,  previously  pre- 
pared by  the  highway  engineer.  That 
the  statute  does  not  contemplate  the 
letting  of  contracts  upon  plans  other 
than  those  .submitted  by  the  highway 
engineer  ana  approved  in  advance  of 
advertising  arid  acceptance  of  bids  of 
contractors  bidding  upon  such  plans 
is  clear.  There  accordingly  can  be  no 
question  that  the  acceptance  of  the  bids 
made  b.  the  bridge  company  upon  p.ans 
other  than  those  prepared  by  the  highway 
engi1"  ppt  was  a failure  to  comply  with  the 
statute.* 

And  on  page  l?fc  stated  as  follows: 

"Here  the  contract  made  by  the  County  Court 
was  void  because  it  had  no  power  Whatever 
to  enter  into  such  contract  except  in  corn- 
elian ce  *ith  express  statutory  provisions.* 

And  on  page  19?  as  fol  ows* 

“fc'herc  the  parties  have  net  followed  the 
proscribed  procedure  leading  up  to  the 
making  of  the  contract  itself,  the  county 
C"urt  has  no  power  to  make  3uch  contract.* 
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And  the  Supreme  Court  accordingly  affirmed  the  Judgment  denying  the 
bridge  company  payment  of  the  warrant  issued  for  work  done  tinder  this 
void  contract* 

#e  trust  that  the  foregoing  opinion  meets  your  requirements. 


Respectfully  submitted. 


HA-tKi  G.  Jr,, 

Assistant  Attorney-General 


HGW/mfc 
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Feesof  herlff  in  transporting.':  convicts  to 
Penitent!  ry. 


July  b,  1933 


Hon.  Forrest  dmith 

y tate  Auditor 

Jeff  rsoti  City,  Missouri 
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;>e  x Kr.  Jwitiii 

Tills  depar  .meut  is  In  receipt  of  your  letter  of 
fun-:  29th,  in  which  you  vdca  the  following  ruruest  for 
an  o inlon  froi  this  office* 

*8e4tin  11791  R,  t3.  !4o*  1939,  provides 
that  sheriffs  shall  receive  5#  per  tails 
for  the  distance  neocaa  Jrlly  traveled  In 
going  to  and  returning  fran  the  Penitentiary, 
tne  tine  and  il stance  to  be  estimated  y 
the  mo  t usually  traveled  route  from  th= 
place  of  departure  to  tne  Penitentiary. 

T>:e  metuod  poreTloualy  employed  in  tnls 
office  for  u3oert  inlng  the  distance 
traveled  by  the  sheriff  in  bringing 
prisoners  to  the  Penitentiary,  has  be  n 
arrived  at  by  railroad  transport  tlcn; 
thus  the  heriff  frora  Carroll  County  has 
been  allowed  lib  miles  less  mUes  In 
brimring  prisoners  to  the  Penitentiary 
than  tho  sheriff  from  Platt  County. 

Please  advise  us  as  to  the  interpretation 
of  the  dint  nee  ueces  arily  traveled  in 
going  to  iiQ  j r tuml  g from  th=  Peniten- 
tiary. whether  that  oaa  be  Interpreted 
the  high# ay  dl  tance  or  the  railroad 
di  t aice. * 
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section  1X791  ft.  3.  to.  19  9,  in  so  far  as  it  Is  applicable, 
provides! 

"For  ta©  services  of  taking  convicts  to 
the  penitentiary,  the  sheriff,  county 
marshal  or  other  officer  shall  receive 
the  sum  of  thre  dollars  per  day  for 
the  ticie  actually  and  necessarily  em- 
ployed in  traveling  to  and  from  the 
penitentiary,  and  e eh  guard  shall  re- 
ceive th  sum  of  two  dollars  p r day 
for  the  same,  and  the  sheriff,  county 
marshal  or  other  officer  and  * uard 
shall  receive  five  cento  per  rai *e  for 
the  distance  n cess&rlly  traveled  in 
going  to  and  returning  from  the  peni- 
tentiary, th  time  ana  1 tense  to  be 
estimated  by  tho  most  usually  traveled 
route  from  the  pi  ce  of  departure  to 
the  penitent la  y;"  • * * * •* 

The  decision  in  this  c se  necessarily  depende  upon  the  con- 
st auction  to  be  placed  upon  the  word  - “necessarily  traveled'*  and 
"usually  traveled*** 

The  case  of  Pierce  v.  ielosdervrter,  17  dalne  431,  involved 
the  allowance  of  fees  to  a sheriff  for  levying  executions.  The 
court  said: 


’The  statute  provides  that  the  travel 
dull  be  computed  *by  the  usual  way*, 
and  it  is  not  isaterial  whether  the 
sheriff  traveled  a more  or  less  dis- 
tant way  to  suit  ai3  o.u  convenience. 

In  this  case  he  will  be  entitled  to 
fees  for  such  travel,  rul  on  the  amount 
collected,  and  to  nothing  more.  “ 

In  the  c se  of  lireene  v.  HOQfaee,  37  Alabama  1(54,  a statute 
allowed  co  pensation  to  sheriffs  for  the  removal  of  convicts  to  the 
penitentiary  at  a specified  r to  for  every  twenty  rail -.s  of  the  dis- 
tance to  the  penitentiary  and  b ck  “by  th  land  route  u:'  ally  traveled*" 
The  court  said! 


it*  * *and  th  rules  f cone  trust  ion, 
which  v:«  laid  down  at  the  outset  of 
this  o inion,  require  us  to  decide, 
that  the  sheriff  has  no  authority  to 
curry  a prisoner  through  another  otate, 
and  is  not  entitled  to  compensation  for 
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tiie  Increase  of  diet  nee  In  consequence 
of  -Is  doing  so,  although  he  m y go  upon 
the  usually  traveled  route,  the  laud 
route  usually  traveled,  over  which  he 
must  p ss,  is  the  route  within  the  >t  t* 
usu  lly  traveled# 

It  la  urgea  against  the  forego  li*g  con- 
struction of  thi  statute,  th  t the  sheriff 
la  required  to  make  affld  vlt  of  the 
number  of  miles  *on  the  land  route  usually 
traveled; ' th  t there  ;aay  arise  oases.  In 
which  there  Is  n , usually  traveled  land 
route  within  the  state;*  • 

In  such  o acs,  a route  leading  to  the 
penitentiary,  and  the  different  parts  of 
vhloh  are  usually  traveled,  and  which  la 
in  a reasonable  llreot  course  from  x>lnt 
to  point,  la,  within  the  stoning  of  the 
law,  the  iana  route  usually  traveled." 

In  teoster's  Hew  International  Dictionary  the  word 
’•usual"  is  defined  as  follows! 

*duch  -n  is  in  oomijon  u e;  such  as  occurs 
la  ordinary  practice,  or  in  the  ordinary 
course  of  events;  customary;  ordinary; 
aabltual;  co  iaon.  * 

The  *.*ord  "us ut illy*1  has  been  defined  by  the  court  In 
t-.e  o ae  of  "Obi.  Traction  do.  v.  Ohugron,  110  111.  App.  547" 
to  mean  "ordinarily "• 

In  Webster's  Mew  International  dotlonary  the  word 
"necessarily*  Is  defined  ae  follows: 

“In  a necessary  manner;  by  or  of  neoe  slty; 
as  a neocss  ry  oonse  uenoe. " 

Tae  word  "necessary*  os  it  Is  used  In  the  above  definition 
is  defined  as  meaning: 

"Impossible  to  be  otherwise  or  to  be 
cl 3 censed  with  without  pr  venting  the 
attain  .cut  of  a desired  result." 
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In  your  letter  you  desire  on  opinion  as  to  whether  the 
highway  dlst  nee  or  the  railroad  ul  tunoe  should  be  used  In  deter- 
mining the  fees  to  which  the  alter  iff  ox  other  of  floor  is  entitled* 
With  the  excellent  road  system  in  the  State  of  Missouri,  It  is  the 
ojlulon  of  this  office  that  either  the  highway  or  the  railroad 
oouid  be  said  to  be  '‘the  most  usually  traveled  route*.  Therefore, 
the  solution  of  our  problem  la  dependent  upon  the  words  "a-ces  irily 
traveled'1.  Applying  the  definitions  of  th  words  necessary  nd 
necessarily  traveled  as  given  by  Webster,  It  Is  the  o lnlon  of 
this  office  that  the  shortest  possible  route,  whether  that  be  by 
railroad  or  by  highway  is  the  proper  gauge  to  be  used  in  deter- 
mining the  fees  to  be  allowed  for  the  transport ..t ion  of  oonvlots 
from  the  place  of  departure  to  the  penitentiary. 

for  example,  let  us  a:**uiae  that  the  highway  lot  noe  between 
Jefferson  City  and  Kansas  City  is  fifty  miles  less  than  the  rail- 
road diat  noe.  Unco  we  have  already  classified  ti  e hi<  hway  and 
the  railroad  as  oelug  synonymous  un  or  the  classification  “most 
usually  traveled  route,  * th*  -<viostion  then  la  what  is  the  dis- 
tance that  iffli.t  Dto  as  rliy  be  traveled  tn  order  to  reach  Jef  tax  non 
City  from  K ..ns  is  city.  In  our  hy  wt  hot  leal  cose  therefore  tie 
dlst  noe  th  % isust  necessarily  be  traveled  is  the  highway  til r t; nee 
since  that  is  fifty  miles  snorter  than  the  railroad  distance.  It 
certainly  not  being  n oe  aary  to  travel  by  railroad  which  is  fifty 
rtiilea  further  in  distance. 

Bow  aasumlJig  that  it  is  fifty  miles  further  by  highway  to 
it.bouis  from  Jefferson  City  than  it  is  by  railroad,  applying  the 
above  construction,  the  railroad  being  th-  shorter  route?  should  be 
used  In  the  transportation  of  oonvlots  from  ;lt. Louis  to  Kansas  City. 

In  order  that  th  re  may  be  no  lsunti  rstandlng  with  refer- 
eiarc  to  this  opinion  as  it  pertains  to  th.  shortest  possible  route, 
we  e-Tpresely  rule  that  in  no  event  could  an  aeroplane  be  used 
since  ja  «r  no  oo  attraction  oouid  trsneriortatlon  by  aeroplane  cone 
within  the  definition  of  "the  n»o?t  usually  traveled  route.  * 

In  the  case  of  * ioott  v.  flndioott, " (Springfield  Court  of 
Appeals),  38  n.  W.  (3d)  37,  the  Court,  in  mlsoussint,  the  question 
of  fees  aiiwaJbie  to  fjuirds  in  the  transportation  of  ?r*  sonars, 

said  I 


*lome  of  tn;  earlier  c ises  held  th  t the 
right  of  a public  officer  to  fees  Is 
derive*  solely  from  the  sta  tute,  and  he 

is  entitled  to  no  fees  for  cervices, 
unless  the  st  tut  .a  give  it.  Common  v. 
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Lafayette  County,  V6  Ho.  GVb;  ,1^1  as 
v.  Charlton  County,  85  Rq.  d45.*  * * 

To  collect  fees  for  services  not  render- 
ed la  contrary  to  public  policy.  If  not 
actually  fru  dulent,  ad  the  contract 
pro  villa  for  such  a .ethod  of  Oe  open-mo- 
tion Is  Illegal  and  void,  In  our  o ilaloii, 
whether  mode  witn  th  sheriff  or  with  any 
otbr  p rcon. " *■***#**•« 

Therefore,  It  Is  tho  opinion  of  this  department  that  the 
feee  allowable  to  sheriffs,  county  marshals  or  other  offlocrs 
for  the  t-unaportatlon  of  convicts  to  the  Stete  Penitentiary 
shall  be  estimated  by  the  shortest  possible  route  from  the 
pi r.oe  of  departure  to  the  penitentiary,  whether  that  be  by 
highway  or  by  railroad  sl^oe  under  this  o inlon  both  the  high- 
way and  the  railroad  ooiac  within  the  provisions  of  the  st  tute 
relating  to  -the  most  usually  traveled  route. 4 


Respectfully  submit ted 


JOHR  3.  HumiAH,  JR.  , 

Assistant  Attomey-c  n<*ral. 


A PftOVKOI 


ioi  tioiamm — 
\ .torney  General. 


TJUATIO* : ^ 


CONSTITUTION : ^ Section  13870  violates  Sections  6 

and  7 of  Article  X of  the  Constitution 
of  Missouri  and  is  void, 


July  7,  1933 


.on or able  Forrest  Smith 
State  Auditor 
Jefferson  City , Missouri 
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Dear  -fr.  Smith: 


This  Department  acknowledges  receipt  of  your 
letter  dated  June  29,  1953,  as  follows! 

" act ton  15870  R.b.rtio*  1929,  provides 
tliat  buildings  leased  by  the  state  for 
it 11 tar y purposes  shall  be  exempt  from 
taxation  for  all  ourposea  durin  he 
period  of  such  ownership* 

Please  advise  o tile  constitutionality 
of  tlile  section,  as  there  are  a number 
of  buildings  ovor  the  state  where  one 
room  Is  leased  for  mill tary  purposes 
and  they  are  attempting  to  o scape  tax- 
ation on  the  entire  building  under  tills 
seetl  on"  • 

Lection  6 of  Article  X of  the  Constitution  of 
the  State  of  Missouri  provides! 

"The  property,  real  and  personal,  of 
the  State,  counties  and  other  municipal 
corporations,  and  cemeteries,  e.al  1 be 
exempt  from  taxation*  Lots  In 
Incorporated  cities  or  ^owns,  or  within 
one  lie  of  the  limits  of  any  such  city 
or  town,  to  the  extent  of  one  acre,  and 
lots  one  mile  or  more  distant  from 
such  cities  or  towns,  to  the  extent  of 
flvo  acres,  with  the  buildings  thereon. 
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may  be  exempted  from  taxation,  when  the 
same  an  used  exclusively  for  religious 
worship,  for  schools,  or  for  purposes 
purely  charitable;  also,  such  property, 
real  or  personal,  as  may  be  used 
exclusively  for  agricultural  or  horticultural 
societies a Provided,  fhat  such  exemptions 
shall  be  only  by  general  law”, 

-action  7 of  Article  X of  the  Constitution  further 

provides : 

"All  laws  exempting  property  iron 
taxation,  other  than  the  property 
above  enumerated,  snail  be  void", 

Sect  , on  13870  Revised  Statutes  .las  auri  19S9,  Is  as 

follows: 

"All  ar  lories  owned  by  this  state  or  by 
any  organization  of  the  national  guard 
und  all  buildings  leased  by  the  state 
for  military  purposes  shall  be  exempt 
from  taxation  for  all  purposes  during 
the  period  of  such  ownership". 

It  is  clear  of  course  that  bulletin,  a leased  to  the 
state  for  military  purposes  are  no  Included  within  the  exemptions 
provided  for  in  Section  6 of  Article  X of  the  Constitution  of 
Missouri,  and  Section  7 of  Article  X of  the  Constitution 
unqualifiedly  sa.ve  ‘ hat  all  lawn  exempting  property  from  taxation, 
o her  than  the  property  enumerated  in  Section  G of  Article  X of 
the  Constitution,  shall  be  void* 

Speaking  of  a prior  constitution  and  of  doclslona 
of  the  court  construing  sa  e In  the  case  of  blfe  Association  of 
America  v,  woard  of  Assessors  o:  St.  Souls  County,  49  do,  512, 
the  court  at  page  519  of  the  opinion  said: 

"Since  these  decisions,  no waver,  that 
discretion  lias  been  withdrawn  from 
the  legislature,  and  they  are  now 
expressly  forbidden  to  exempt  any 
property  from  taxation". 


Honorable  lorrest  tamlth 


-3- 


July  7,  1933 


It  is  b s infill  leant  fact  that  In  State  ax  rel 
v.  :lemln  , 275  4o*  509,  Involving  a malt  to  collect  taxes 
against  certain  lot  s In  the  City  of  Aurora,  jtfissourl,  where  the 
btilldlng  thereon  had  been  leaned  to  the  state  for  military 
purr) os oe  and  was  used  by  the  national  ^uard  of  the  State  of 
Missouri,  while  the  court  uphold  the  tax  yet  It  Is  mentioned  that 
the  constitutionality  of  the  section  was  not  raised,  the 
uncons tl tut tonality  of  Section  15870  doubtless  occurring  to  and 
prompting  the  observation  of  the  court* 

Since  buildings  leased  by  the  state  for  military 
purposes  are  not  exempted  from  taxation  by  Section  6 of  Article 
X of  the  Constitution,  then  the  legislature  was  without  power  or 
authority  to  make  the  exemptions  attempted  to  be  made  In  Section 
13870. 


#e  are  of  the  opinion  that  Section  13870  hevlsed 
Statutes  Missouri  1929,  violates  dec t Ion  6 of  Article  X and 
Lection  7 of  Article  X of  the  Constitution  of  the  State  of 
Missouri;  that  the  same  Is  void  and  of  no  effect  and  that  taxes 
against  buildings  leased  by  the  state  for  military  purposes  may 
be  levied  end  collected  as  taxes  a gains t other  like  property. 

If  otherwise  taxable. 


Very  truly  yours. 


GILflKOT  !Au4b 

Assistant  Attorney  General , 


APPtfOVhDl 


ROY  McKITfRICK 
Attorney  General* 
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(' 


l 


Ju ly  27,  1995. 


i 


>1 


FI 

LED 

) 

Hon.  C.  Arthur  Anderson t 
prosecuting  Attorney, 

St.  Louis  County, 
Clayton,  Missouri . 


Dear  Mr.  Anderson: 


This  department  acknowledges  receipt  of  jour  letter  of 
July  15,  1999  wherein  you  request  em  opinion  as  to  the  course 
of  certain  eases  now  on  your  doekst.  for  oonTsniencs,  your 
letter  Is  quoted  In  full  below: 


/ 


/ 

/ f 

i 

/ 

9 

i 


i 

) 


V/ 


"We  here  e number  of  eeses  in  the  four 
diwi alone  of  our  Circuit  Court  which  were 
inherited  from  poet  admlnl strut lone,  In 
whish  the  def undents  were  indicted  or  In- 
formed against  and  at  the  time  were  not 
apprehended  end  have  not  been  since. 

These  eeses  ere  carried  on  the  doeket  as 

State  re.  , and  ere  celled  each 

tern,  end  it  appears  in  meet  eeeee  that 
the  defendants,  because  of  the  length  of 
tine  that  has  elapsed,  will  newer  be  arrested. 

Our  thought  is  that  a sawing  sf  this  un- 
necessary labor  might  be  effected  If  we 
obtained  an  order  from  each  Dlwlslon  con- 
tinuing the  eases  generally,  with  leawe  to 
reinstate  on  the  application  of  the 
Prosecuting  Attorney,  and  state  in  the 
memorandum  that  the  defendant  was  u fugitive 
at  the  time  of  the  return  of  the  Indictment 
or  the  filing  of  the  information,  and  that 
he  is  still  a fugltiwe. 

We  would  like  the  opinion  of  your  of floe  as 
to  the  legality  of  this  eetlon,  with  some 
authority,  so  that  we  may  present  the  matter 
effect iwely  to  our  Circuit  Court  Judges." 


/ 
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V*  note  you  are  continuing  thesa  eases  from  ten  to  ten. 
Ho  doubt,  this  Is  toeing  done  assorting  to  See*  3569  R.S*  of  Mo* 
1929,  which  Is  as  follows: 

"If  any  person  Indicted  for  a criminal 
offense  abscond  or  flee  from  Justice, 
or  cannot  be  found  to  toe  served  with 
process,  or,  being  1st  to  ball,  shall 
not  appear  according  to  the  condition  of 
the  recognizance,  the  cause  say  be  con- 
tinued from  ten  to  ten,  without  issuing 
process  on  the  indictment ; and  such  pro- 
cess nay  toe  Issued  at  any  tine  on  the 
application  of  the  prosecuting  attorney." 

The  case  of  State  v.  Sloan,  309  llo*,  l.e.  307-503  hears  on 
this  question.  Judge  Blair  in  rendering  his  opinion,  states  as 
follows: 


* "The  first  assignment  of  error  is  that  the 
indictment  was  not  retuned  into  court  in 
compliance  with  Section  3684,  Her! cod  Stat- 
utes 1919.  That  coot ion  requires  that 
Indictments  found  toy  the  grand  Jury  shall 
toe  presented  toy  the  foreman  in  open  court 
in  the  presence  of  the  grand  Jurors.  De- 
fendant's contention  Is  bottomed  upon  a 
record  recital  that,  on  November  15,  1923, 
and  during  ths  November  ten  of  oourt,  the 
proseeuting  attorney  filed  indictment  No. 
C-136S,  State  of  Missouri  v.  w.B.  Sloan. 

The  clerk  of  the  circuit  Court  of  Jackson 
County  has  filed  with  this  court  a certified 
copy  of  a record  entry  made  at  the  September 
1923  tern  of  said  court,  as  follows:  •Now  at 
this  day,  comes  ths  Grand  Jury,  in  a body, 
into  open  court  and  presents  to  this  court 
the  following  indictments  to- wit : C-1366, 

State  of  Missouri  va.  * . It  will  bo 

noted  that  the  indictment a mentioned  in  the 
two  record  entries  bear  the  same  number* 

The  defendant  nay  not  have  been  in  actual 
custody,  when  the  indictment  wag  presented 
to  the  court  at  the  September  tern,  although 
It  appears  that  an  Information  had  previously 
been  filed  against  him.  The  court  did  not 
permit  Its  records,  which  are  always  open  to 
the  inspection  of  the  publle,  to  dieeloce  the 
name  of  tho  defondant  named  in  the  indictment, 
until  he  had  been  brought  into  oourt  to  answer 
the  same.  Section  3892,  Devised  Statutes  1919, 
provides  that,  when  s person  Indio tod  is  not 
hold  in  confinement  or  under  recognizance,  ths 
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indictment  shall  not  ba  docketed  or  entered 
upon  the  ml  nut as  or  reoords  of  tha  court  until 
tha  da fondant  shall  bars  baan  arras tad.  Tha 
praatioa  of  giving  tha  lndlctnant  a number 
and  leaving  the  name  of  tha  defendant  blank  in 
tha  record,  sufficiently  Identified  tha  indict- 
ment as  having  baan  filed  under  tha  provisions 
of  Section  3884,  without  violating  tha  pro- 
visions of  Section  3892  as  to  secrecy.  The 
assignment  is  overruled. " ? 


In  thin  connection  we  should  not  overlook  See.  3547  R.s.  of 
Mo,  1929,  which  Is  ns  follows: 

"When  any  indictment  shall  he  found  against 
any  person  for  e felony  or  misdemeanor,  not 
being  in  actual  confinement , or  held  by 
recognisance  to  answer  thereto,  eueh  indictment 
shall  not  be  open  to  the  inspection  of  any 
person  exeapt  the  judge  and  clerk  of  the  oourt 
and  the  prosecuting  attorney;  nor  shall  it  be 
dooketed  or  entered  upon  the  mlnutea  or  reeorde 
of  the  oourt  until  the  defendant  therein  shall 
have  been  arrested." 

It  is  the  opinion  of  this  department  that  this  see t ion 
should  have  been  followed  in  the  first  instance  by  tha  elerk.  There 
was  no  necessity  of  plaeing  them  on  the  docket  and  carrying  them 
merely  by  number.  It  is  a very  anelent  case  but  has  never  been 
overruled,  being  state  v.  Corson,  12  Mo.,  l.o.  283,  In  vhleh  the 
oourt  said i 


"'These  provisions  of  our  statute  make  it  a 
misdemeanor  for  a grand  Joror,  a tudge,  prosecuting 
attorney,  or  other  officer  of  any  court,  to 
disclose  the  fast  of  any  Indio tment  for  a felony 
being  found,  unless  the  defendant  is  in  euetody 
or  on  ball;  and  tha  1st  section  of  the  4th  article 
above  referred  to,  declares  that  such  indictment 
shall  not  in  eueh  a oase  be  open  to  inspection 
of  any  person,  exeapt  the  judge,  circuit  attorney 
and  clerk,  until  the  defendant  therein  shall 
have  been  arrested.  The  third  section  provides 
for  the  of fleers  in  Issuing  and  executing  the 
process  and  in  the  discharge  of  offlolal  duty. 

Under  the  provisions  of  the  statute,  I hold  it 
to  he  the  duty  of  the  clerk  not  to  enter  on  hie 
docket,  or  minutes,  or  resords,  the  fact  of  the 
grand  jury  finding  the  hill  of  Indictment  against 
the  defendant  for  a felony,  unless  he  be  in  cus- 
tody or  on  hall,  nor  to  enter  the  continuanees 
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of  the  cause  from  term  to  term.  Ha  should 
keep  a private  memorandum  book,  In  which  aj.1 
such  Indictments  for  felonies  are  entered,  and 
which,  together  with  the  indictments,  should 
not  be  open  to  the  inspection  of  any  person 
except  the  officers  mentioned  in  the  statute; 
and  such  indictment  should  never  be  docketed 
nor  entered  on  the  minutes  nor  reoords  of  the 
court  until  the  defendant  is  in  custody;  other- 
wise the  statute  is  nugatory.  Why  require  the 
secrecy  under  a penalty  of  a misdemeanor  if  the 
officer  keeping  the  records  is  required  to  docket 
end  note  the  case  and  the  continuances  thereof 
from  term  to  term?  What  is  the  object  of  these 
statutory  provisions?  What  evil  was  to  be  guarded 
against?  Criminals,  knowing  they  had  been  in- 
dicted, often  made  their  escape  before  the  officers 
could  arrest  them.  It  was  to  prevent  this,  and 
to  render  the  administration  of  the  criminal  law 
more  efficacious,  officers  were  required  not  to 
disclose  the  findings  of  indictments  for  felonies; 
grand  jurors  were  under  the  same  requisition.  In- 
dictments were  not  to  be  open  to  inspection.  All 
this  was  to  be  kept  secret  until  the  defendant 
should  be  arrested.  Now  establish  the  doctrine 
contended  for  by  the  defendant's  counsel  in  this 
case,  and  you  virtually  repeal  the  sections  of  the 
statute  above  referred  to.  The  last  section  of 
the  fourth  article  of  the  above  statute  about 
Continuances  of  the  cause  from  term  to  term9, 
should  not  be  construed  so  as  to  render  useless, 
if  not  repeal,  the  1st,  2nd  and  3rd  sections  of 
the  same  article.  The  clerk  may  very  well  keep 
a private  memorandum  of  all  such  indictments  for 
felonies,  where  the  defendants  are  not  in  custody 
or  on  ball,  and  may  issue  capiases  by  the  order 
of  the  court  whenever  he  thinks  the  offioer  can 
apprehend  the  def endant • * " 

In  view  of  the  foregoing  opinions,  it  is  the  opinion  of  this 
department  that  you  may  continue  the  cases  generally,  as  you  have 
suggested,  or  you  may  Instruct  the  clerk  to  withdraw  them  from  the 
docket,  and  later,  if  the  defendants  are  apprehended,  you  may  re- 
quest that  the  cases  be  restored  to  the  docket. 

Respectfully  submitted. 


APPROVED: 


OLLIVER  W.  NOLEN, 

Assistant  Attorney  General 


Attorney  General 


STATE  AUDITOR: 

V' 


COUNTY  COURTS: 

v 


State  Auditor  may  use  some 
discretion  In  period  covered 
by  audit  and  examination  of 
county  records  under  Section 


11478. 


Honorable  iorrost  -mi  th 
tatu  Auditor 

Jefferson  bity,  Missouri 


July  27,  1933 


Soar  Mr*  Smith* 


This  Department  acknowledges  receipt  of 
your  latter  dated  July  12,  1933,  as  follows i 

%•  would  be  t leased  to  have  the 
opinion  or  the  Attorney  General 
upon  the  following  question* 

from  a practical  standpoint,  how 
many  years  back  should  an  audit  by 

ha  state  Auditor,  under  authority 
of  fees *11478  and  11482,  h,  S«  Jo. 

1^29,  of  a county  officer's  official 
records  and  accounts  be  extended; 

Under  Sec.o63,h.£i.  o.l  29,  an  action 
for  official  misconduct  or  omlssl  on 
of  duty  Is  barred  within  three  years 
from  the  time  the  right  of  action 
accrued,  dut  Sec. 862,  R*  S.  Mo*  1929, 
providoe  that  actions  for  relief  on 
the  ground  of  fraud  shall  not  be 
barred  until  five  years*  Is  It  pose* 
Ibis  that  Esc *862  applies  only  as  to 
fraud  perpetrated  by  an  officer  In  his 
Individual  capacity.  Sec.  863  being 
alone  properly  applicable  to  official 
misconduct  or  fraud  or  amiss' on  of  duty? 

Assuming  that  Sec .862  was  alone 
applicable,  might  it  not  be  desirable 
to  have  the  audit  oxtend  back  more  than 
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three  years  to causa  or  the  following 
proposition:  ” Where  e pudic  officer 
ml s appropriates  on ay  intrusted  to 
him,  and  fraudulently  conceals  his 
deialcations,  the  statute  will  not 
begin  to  run  untlj.  the  dl sec  very  of 
the  fraud  - 22  k*  C.  l.  510*’?  " 

Section  11476  ftevlned  Statutes  Missouri  1929, 
referred  to  In  your  letter  was  repealed  by  Laws  1933,  page  417* 

section  11478  as  a --tended  reads  as  follows: 

"It  shall  be  the  duty  of  the  State 
Auditor  at  least  once  every  two  years, 
either  In  person  or  by  one  or  nore 
competent  persons  appointed  by  him, 
to  visit,  examine.  Inspect  and  audit 
the  accounts  of  the  various  Institutions 
of  the  state,  including  the  s ' ate  hos- 
pitals, state  university.  Holla  he  ool 
of  mines,  State  Teachers  Colleges, 
ilssowrl  St ate  be i. ool,  reform  School 
for  ooys,  Industrial  home  for  Clrls, 
hlssourl  State  tana  tor  lum.  Confederate 
Soldier*'  home,  federal  Soldiers'  Aiomie, 
and  all  other  Institutions  supported 
In  whole  or  in  part  by  the  state, 
and  such  other  officers  of  the  state 
ae  receive  their  appointment  from 
any  oloctlve  officer,  and  also  at 
least  once  during  the  term  for  wnieh 
any  County  officer  Is  chop on  to 
examine,  inspect  and  audit  the  accounts 
of  tho  various  county  officers  of 
the  state  supported  in  whole  or  in 
part  by  public  moneys,  and  without 
cost  to  tho  county.  County  Clerks, 

Circuit  Clerks,  Hecorders,  County 
Treasurers,  County  Collectors,  Sheriffs, 

Public  Ad  Ini stra tors,  Probate  Judges, 

County  Purveyors,  County  highway 
Engineers,  County  Assessors, Prosecuting 


honorab’e  torrest  -Smith 


July  27,  1835 


Attorneys,  County  Superintendents 
of  Schools,  in  ovary  county  In 
the  state  which  does  not  elect 
and  have  a Co\.nty  Auditor* 
iuch  audit  si  jail  be  made  by 
the  State  Auditor  as  near  the 
expiration  of  the  term  of 
office  as  the  auditing  force 
of  the  State  Auditor  will  per- 
mit. Such  audit  shall  be 
made  In  count Iue  liaving  a county 
auditor  whenever  qualified  voters 
of  the  county  to  a nuat  er  equal 
to  five  per  centum  of  the  total 
number  ox  votes  case  in  said 
county  for  the  office  of  Gover- 
nor at  the  last  election  held 
for  Governor  precedin  the 
filing  of  such  petition  sitall 
petition  the  State  Auditor  for 
such  audit,  but  such  counties 
shall  pay  -he  actual  cost 
thereof  into  the  state  treasury* 
Provided,  that  any  county  having 
an  audit  by  petition  shell  not 
be  audited  more  than  once  In  any 
one  year* 


The  above  section  requires  tliat  you,  at  least 
once  dur in  the  term  for  which  the  respective  county  officers 
are  cnoson,  examine.  Inspect  and  audit  the  accounts  of  such 
officials,  which  means  that  you  should  examines  the  entire 
records  and  accounts  of  such  ofiiclale  made  and  kept  by  them 
during  the  entire  term  for  which  the  respective  official  was 
chosen  or  elected*  If  such  examination  develops  a situa- 
tion that  warrants  you.  In  your  Jud  men 1,  In  making  an 
examination  of  additional  books  or  records  kept  by  any  of 
the  county  officials  named  In  the  above  Beotian,  then  we 
think  you  would  hove  & rlgh  to  and  should  extend  your  exam- 
ination and  audit  to  such  an  extent  as  the  facts  developed 
by  you  would  justify* 
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action  863  i.evlsed  Statutes  Missouri  1929,  Is 

as  follows : 

" lthln  hree  years:  rtrst,  an 
act* on  against  a sheriff,  coroner  or  other 
officer,  upon  a liability  Incurred  by  thd 
doing  of  an  act  In  his  official  capacity 
and  In  virtue  o his  office,  or  by  the 
omission  of  an  official  duty.  Including 
the  non-payment  of  '.oney  collected  upon  an 
execution  or  otherwise;  second,  an  action 
upon  a statute  for  a penalty  or  forfeiture, 
where  the  action  is  given  to  the  party 
aggrieved,  or  to  such  party  and  the  s<.ate," 

faction  862  devised  Statutes  .lssourl  ,1929,  provides: 

"fllthln  five  years:  Jflrst,  all  actions  upon 
contracts,  obligations  or  liabilities, 
express  or  implied,  except  those  mentioned 
In  section  861,  and  except  upon  Judgments 
or  decrees  of  a court  of  record,  and  except 
where  a different  time  Is  heroin  11ml todj 
second,  an  action  upon  a liability  created 
by  a statute  other  than  a penalty  or  for- 
feiture; ttilrd,  an  action  for  trespass  on 
real  estate;  fourth,  an  action  for  taking, 
detaining  or  injurln  • any  oods  or  chat- 
tels, including  actions  for  the  recovery  of 
specific  personal  property,  or  for  any 
other  Injury  to  the  person  or  rights  of 
another,  not  arising  on  contract  and 
not  heroin  otherwise  enumerated;  fifth, 
an  action  for  relief  on  the  -round  of  fraud, 
the  cause  of  action  in  such  case  to  be 
deeded  not  to  have  accrued  until  the  dis- 
covery by  the  aggrieved  party,  at  any 
timo  within  ten  years,  o:  the  facts  con- 
stituting the  fraud," 

rthile  foot ion  863  follows  Section  862  yet  wo  ti  Ink 
both  sections  should  be  read  toother  and  tiiat  an  action  brou  ht 
under  the  provisions  of  aeotian  863  tin  account  of  acts  done  by 
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virtue  of  an  office  may  be  extended  under  the  provisions  of 
Section  362  where  fraud  and  concealment  are  properly  pleaded 
and  proven* 

In  Putnam  County  v.  Johnson , 259  do*  73,  a suit 
by  the  county  against  a county  clerk,  our  construction  of  the 
two  statutes  is  reco  nlzod.  The  court  at  page  84  of  the  opinion, 
referring  to  the  case  of  Shelby  County  v.  nregg,  135  io*  291, 
eaylngt 

"It  Is  true  that  Judge  . ac<  arlane  was 
discussing  tho  tolling  of  the  Statute 
of  Limitation  by  fraudulent  acts,  but 
he  says  ruch  that  Is  of  interest  here* 
lhe  county  court  passes  upon  and  allows 
chargee  of  the  county  clerk*  To  state 
a ood  cause  of  action  grounded  upon  fraud, 
and  fraud  practiced  net  be  pleaded*  ThlB 
Is  as  much  requisite  In  a petit' on  grounded 
upon  fraud,  as  It  la  a requisite  to  show 
fraud  for  the  purpose  of  tollln  the 
statute.  o do  not  believe  the  pleader 
Intended  to  ground  tho  action  upon  fraud, 
but  If  tie  did,  the  demurrer  was  well 
taken,  because  the  facts  alleged  ware 
Insufficient.  Tho  five-year  Statute  of 
Llmi'-atlon  has  no  application  o the  first 
and  second  counts* 

Jut  plain  Iff  sa.;s  he  tiireo-yo:;r  statute, 
supra,  has  no  application,  because  the 
ite  :e  o cash  named  were  not  received  by 
defendant  "In  virtue  of  his  ofriee".  We 
do  no»  agree  to  this  view.  If  they  were 
not  received  "In  virtue  of  his  office  M 
how  were  they  received?  We  can  conceive 
> of  no  other  way  or  capacity  In  which  they 

were  received.  They  ay  have  been  wrong- 
fully and,  speaking  from  the  statute, 
unlawfully  received,  but  they  were 
evidently  received  "In  virtue  of  ills  office." 

In  other  words  they  were  received  as  an 
officer,  not  as  an  individual  or  agent. 

Take  tlie  alleged  overcharge  for  tho  ox 
books.  .heth-Ji*  the  defendant  was  allowed 
or  retained  the  proper  or  the  improper 
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amount  for  such  service,  yet  whatever 
amount  he  did  retain  for  ouch  services 
was  retained  by  him  officially,  lor  official 
work,  an . was  received,  had,  held  and 
retained  "In  virtue  of  his  office"  as 
used  In  the  statute* 

If  these  two  counts  (first  and  second) 
do  not  nlead  actions  grounded  upon  fraud, 
as  wo  have  held,  and  1 they  do  seek  to 
recover  from  defendant  money  wrongfully 
hold  by  him,  but  received  by  him  In 
virtue  of  his  office then  the  three- year 
Statute  of  Limitations  applies,  and  the 
cai  ses  of  action  etatod  In  these  two 
counts  are  barred  by  euch  statute*  Upon 
this  theory  the  trial  court  was  right  in 
sustaining  the  demurrer  as  to  these 
counts* N 

In  the  case  of  City  of  St*  Joseph  v*  ->yatt,  274  Jo* 

566,  being  or.  action  by  that  city  a alnst  the  city  treasurer,  the 

court  at  page  570  of  the  opinion,  referring  to  the  defense 

that  the  action  was  barred  by  what  Is  now  Action  863,  saldt 

"tfie  are  clearly  of  the  opinion  'hat  the 
liability  of  the  Guaranty  Company  for 
the  payment  of  sa Id  sum  of  fl6,451*G9 
must  be  detor:  lined  under  the  above  sec- 
tion, In  connection  wl th  the  facts  of 
the  case*  The  burden  of  prooi*  dovoTved 
upon  plaintiff  to  show  a st-ato  of  facts 
which  prevented  said  statute  from 
running  against  it*  The  quantum  of 
proof  necessary  under  such  circumstances 
is  fully  discussed  In  dhelby  Co*  v*  ragr 
135  uo«  1*  c*298,  and  following;  Callan  v* 

C-allon,  175  .to*  1.  c*  360-1-2;  State  ex 
rel.v.  Harter,  188  Mo.  516;  State  ex  rel. 
v .Yates , 231  Jo*  276;  Johnson  v.  United 
Hallways,  243  >o.  1*  c*  298,  end  following; 

Putnam  County  v*  Johnson,  259  Jo.  73.” 

Obviously,  the  court  was  of  the  opinion  that 
the  statute  of  limitations  provided  for  in  i action  663  could  be 
tolled  when  the  facts  as  to  fraud  and  concealment  referred  to  In 
Section  862  were  properly  pleaded  and  proven. 
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lor  your  Information  and  future  guidance 
as  to  what  constitutes  fraud  anti  concealment  within  the 
mean  in  * of  the  alcve  Section  862,  the  case  of  hfcate  ex 
rol.  v.  Xatess,  231  ^o,  276,  is  exhaustive. 


Very  truly  yours. 


GILBERT  LAMb 

Assistant  Attorney  General, 


APPROV  i-JD  c 


R «p  mzmsmr  ~ 

Attorney  General, 


QLtLG 


STATE  AUDITOR: 

/ 


TAXATION: 


County  Clerks.  Senate  Bill  Humber  w 
Laws  19lp3,  page  421,  applicable  to 
counties  having  township  organization. 


.onorablo  rorreat  smith 
State  Aiiditor 
Jefferson  City,  Missouri 
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FILED 


Dear  >ir*  Lmitht 

This  Departmen t acknowledges  receipt  of  your 
letter  dated  hay  22,  1933,  as  follows I 

"This  department  would  be  pleased 
to  have  an  opinion  of  the  Attorney 
tenoral  as  to  whether  hamate  dill 
150,  as  finally  passed  and  a*;reed 
to,  la  applicable  to  oountlea 
uav In  township  organisation*" 

henato  hill  Hunter  50  about  will  eh  you  Inquire  la 
now  found  In  Laws  1933,  page  421,  Seat Ion  98 76,  la  as  follows! 

,!As  soon  as  the  Assessor* s book  shall 
be  corrected  and  adjusted,  the  Clerk 
of  the  County  Court,  except  In  st*houia 
city,  shall,  within  ninety  days  thereafter, 
extend  the  taxes  therein  In  proper  columa 
prepared  for  such  axtansone,  which  book, 
with  Lite  taxes  to  extended  there  In,  shall 
be  authenticated  by  he  seal  of  the  Court 
as  the  Tax  book  for  the  use  of  the  Gel* 
lectori  and  when  the  Assessor’s  book  Is 
in  two  or  more  volumes,  such  extension 
shall  be  made  in  all  such  volumes,  and 
each  volume  shall  be  authenticated  by 
the  Clork  with  tho  seal  oi*  the  Court* 

And  upon  a failure  to  make  out  such 
extension  of  taxes  In  the  Assessor’s 
book  or  books,  ss  the  case  may  be,  and 
deliver  t.  & m to  the  Collector  In  the 
time  specified,  the  County  Court  shall 


Honorable  i-orrea  t Smith 
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deduct  twenty  per  centum  from  the 
amount  of  fees  which  may  be  due  the 
Clerk  for  making  such  extans  ton,  and 
such  Assessor's  book,  with  the  taxes 
so  extended  therein,  snail  be  called 
the  "Tax  book'**  " 

It  will  be  noticed  that  by  the  amendment  to  Section 
9876  the  Assessor's  book  when  corrected  and  adjusted,  except  in 
St*  Louis  City,  is  to  be  authenticated  by  the  seal  of  the  County 
Court  and  the  Assessor's  book  alien  so  authenticated  is  to  be  used 
by  tho  collector  as  and  for  the  "fax  book"*  whereas,  under 
lection  9876  Revised  Statutes  Missouri  1929  the  clerk  of  the  county 
court,  except  in  St*  Louis  City,  was  required  to  make  a copy  of  the 
Assessor's  book,  such  copy  to  be  authenticated  and  delivered  to  the 
collector  as  and  for  tho  "Tax  book”* 

Certain  provisions  are  made  in  the  statutes  whereby 
persons  or  corporations  owning  assessed  property  may  appear  before 
county  boards  of  equalisation,  the  State  Tax  Commission  and  the 
State  Hoard  of  Equalization,  for  the  purpose  of  correcting  and 
adjusting  assessments  made  by  assessors  and  if  and  after  such 
corrections  and  adjustments  are  made,  then  the  tax  books  are  ready 
for  delivery  to  the  respective  tax  collectors  so  that  taxes  -jay  be 
collected*  The  assessments  made  by  township  assessors  may  be 
corrected  and  adjusted  the  same  as  assessments  made  by  comity 
assessors* 

Dealing;  with  counties  under  township  organization 
and  with  the  assessment  and  collection  of  taxes  In  the  respective 
townships  in  the  respective  counties  where  such  law  is  In  effect, 
Lection  12328  Revised  Statutes  Missouri  1929,  provides I 


"The  assessor*  * shall  * * proceed  to 
take  a list  of  the  taxable  property  of 
his  township  and  assess  the  value  thereof 


In  accordance  with  the  provisions  of  the 
general  Taws  of  this  state  In  refalT 
to  the  assessment  of  real 'anti  person* 
property  by  county  'assessors . In  all 
things  pertaining  to  the  dTa  charging  of 
hie  official  du  ties*  except  ^en  the 
same  may  be  inconsistent  with  the 
■ provisions  or "%rl s article*^  * * " 


After  such  assessments  are  made  Section  12330, 
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directing  the . disposition  of  the  assessment  list  made 'by  the 
town ship  assessor,  provides i 

"He  shall  file  with  the  county  cleric  * * 
all  of  the  assessment  lists  taken  by  him, 
which  lists  shall  vo  kept  by  the  clerk 
as  now  provided  by  law 

a 1th  reference  to  the  duties  of  the  various  county 
clerks  In  counties  operating  under  township  organisation  law, 
end  with  respect  to  the  collection  of  taxes,  Section  12320 
provides  as  follows* 

”The  county  clerk  shall  causa  a copy 
of  the  assessment  roll  of  each  -own ship 
in  their  respective  counties,  with  the 
taxes  extended  thereon,  to  be  delivered 
to  the  collector  of  such  township,  on 
or  before  the  day  in  each  year,  as  fixed 
by  law,  when  taxes  become  due*” 

faction  9660  provides  that  as  soon  as  may  be  after 
the  tax  book  for  each  year  lias  been  corrected  and  adjusted  the 
county  courts  shall  cause  the  same  to  be  delivered  to  the  proper 
collector,  who  shall  give  his  receipt  therefor  to  the  counter 
clerk, 

Section  9261  requires  tie  collector  to  si  n a 
receipt  for  the  tax  book  and  this  receipt  shall  be  order sed  on 
the  aggregate  abstract  of  the  taxes  assessed  and  to  be  collected 
which  abstract  bearing  such  receipt  shall  be  transmitted  by  the 
county  clerk  to  the  State  Auditor* 

The  sections  above  quoted  and  referred  to  are  found 
in  Chapter  59,  Revised  Statutes  Missouri  1929, 

Section  9976  provides  as  follows* 

”The  term  “assessor*1  or  ''assessors”, 

wherever  used  in  this  chapter,  shall  be 
held  to  mean  and  refer  to  county, town- 
ship, city,  town  or  district  assessors, 
as  the  case  may  require,  The  term 
“collector”  or  “collectors”,  wherever 
used  in  this  chapter, shell  be. held  to 
mean  and  refer  to  the  county , township, 
city,  town  or  district  collectors, as  the 
case  may  require*” 


Honorable  forrost  Smith 
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We  do  not  see  wherein  Senate  Bill  Number  50 
changes  the  duties  of  the  various  county  clerks  with  reference 
to  the  collection  of  taxes  in  counties  under  township 
organisation.  The  township  assessor  is  required  to  take  lists 
of  taxable  property  in  ills  township  and  assess  tie  value  thereof 
accordln  to  law.  Huch  assessor  upon  takln  such  list  is 
required  to  file  the  original  lists  with  the  county  clerk  of 
his  county  and  by  the  law  the  county  clerk  is  required  to  keep 
such  lists  in  his  office*  and  the  clerk  is  further  required  by 
law  to  make  a copy  of  such  assessment  lists  or  assessment  rolls 
with  the  taxes  as  levied  by  the  proper  authorities  extended 
thereon*  and  such  copy  of  such  assessment  rolls  shall  be 
delivered  to  the  collector  of  rho  township  and  the  receipt  of 
the  collector  taken  therefor  and  the  receipt  endorsed,  on  the 
aggregate  abstract  of  the  assessment  roll*  The  copy  of  the 
assessment  roll  so  delivered  by  the  county  clerk  to  the  township 
collector  becomes  the  "fax  Hook1'  of  and  for  the  township  collector. 

boctlon  9|F77  haws  1933*  page  422,  limits  the  fees 
the  county  clerk  may  receive  to  ten  cents  per  hundred  words  end 
figures  for  all  words  apd  figures  extended  hr  him  in  making  out 
the  tax  book*  whereas  Sfcefcion  087?  noil  seel  Statutes  Missouri 
1929  allowed  lbs  county  clerk  ten  cents  per  hundred  words  and 
figures  for  aakiru  out  the  tax  book*  The  amendment  of  Section 
9877  with  reference  to  fees  was  .made  to  conform  to  the  work  to 
be  clone  under  the  amendment  to  Section  9876* 

T'e  doubt  whether  factions  9876  and  9877  Revised 
Statutes  Missouri  1929*  had  reference  to  tax  books  to  be  furnished 
collectors  where  the  J ownship  organisation  law  was  in  effect*  but 
rather  that  the  duties  of  the  county  clerk  with  reference  to  tax 
books  to  be  furnished  township  collectors  were  and  are  ovorned 
by  the  sections  of  the  statute  above  quoted  relating  to  counties 
under  township  organization*  and  that  the  fees  of  a county  clerk 
for  making-  the  tax  book  to  be  furnished  township  collectors  were 
and  are  governed  by  subdivision  2 of  beet  ion  10007,  Revised  .Statutes 
Missouri,  1929,  which  subdivision  reads  as  followss 

"lor  making  a copy  of  the  tax  book 
for  tho  use  of  tho  collector,  includ- 
ing certificate  and  seal  to  the  same* 
for  every  hundred  words  anu  figures, ten 
cents,  ome-hali'  to  be  paid  by  the  state, 
the  other  half  by  tho  countyjfor  making 
an  abstract  of  the  assessor* s book  for 
the  state  auditor,  five  dollar a,  ani  in 
addition  thoreto  fifty  cents  for  every 
one  hundred  thousand  dollars'  worth  of 
property  on  such  abstract*  to  be  paid  by 
the  state*" 


Honorable  iorroRt  Saslth 


July  27 1 1933 


-5- 


It  Is  the  opinion  of  this  Department  that 
fanate  Bill  Jhxmfoer  50  in  nowise  impaired  or  enlarged 
the  duties  of  the  county  clerks  In  the  respective  counties 
In  this  state  where  township  organisation  law  is  in  effect,, 
with  reference  to  racking  and  authenticating  ta-  books 

for  the  iiao  of  township  collectors  or  the  fees  of  the 
county  clerks  therefor* 


Very  truly  yours. 


0 1'upbRT  SAM 

Assistant  Attorney  (General, 


APPROVED* 

WW  MB5SSME3K 

Attorney  General . 

GLtC 


ik  RE: 


PITY  or  TH-  FlOHTH  CLASS  CARNOT  PHOVIDifi 

m mZZMML  WHILEIM  j vMT 


BY  O UIKAHCK 


f 

V 


Au,fiat  7,  1933. 


y Hon.  Joseph  tibka 

Kb oist a t Prosecuting  At  torney 
»t.  Louis  County 
Clayton,  Missouri 


Dear  Ir: 


Your  letter  of  August  1 re  upotlng  on  opinion 
from  this  off loo  reads  ae  follows t 

* onetime  ago,  the  City  of  Valley  Park 
passed  an  ordinance  making  the  off loo 
of  Police  Judge  an  appointive  office. 

The  city  of  V lley  Park  Is  a 4th  class 
olty  and  the  retention  Is  whether  G&ld 
office  of  Police  Judge  can  he  made  ap- 
pointive. 

"I  waul;  appreciate  an  • axly  reply  as  to 
the  legality  of  such  appointment.* 

-'action  6973  H*  s.  Mo.  1939  provides  as  follows: 

"The  Koyor  and  Board  of  Aldermen  of  cities 
of  the  4th  olase,  may,  by  ordinance,  provide 
for  the  election  of  police  Judges  in  such 
cities  who  shall  be  elected  at  the  regular 
city  elections  * • * 

8 notion  6960  it.  8.  Bo.  1939  provides  as  follows: 

tSvyCft? lti  & SSEgSJi  g?*tSlpBgSi  of 

of  Aldermen  shall  have  power  to  appoint  a 
Treasurer,  City  Attorney,  City  Asressor,  street 
(Joist  Issionor  and  night  wntchnan  and  such  other 
officers  as  he  may  be  authorised  to  appoint.  ? 

m m m m 
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A eity  of  the  4th  class  oaii  exercise  only  such 
powers  os  arc  granted  In  express  words  to  it  by  the 
statutes  or  those  necessarily  incident  to  or  implied 
in  by  the  powers  expressly  grant ed. 

Olty  of  lohftand  v.  Hull,  194  N.  A.  1T8* 


The  section  ©973,  Shore  -uoted,  is  the  authority 
iyen  cities  of  the  fourth  olass  to  hays  a Polios  Judge 
and  the  method  of  nursing  nne  Is  pointed  out  in  said 
section;  and  it  is  provided  that  the  Polios  Judge  shall 
be  elected* 


The  method  provided  by  law  for  either  appointment 
or  election  to  a olty  office  oust  be  followed.  An  ap- 
pointment to  a olty  office  Is  not  an  election. 

hcmulllln  "Municipal  Corporations"  (3d)  Vol* 

XX.  3#o*  4 n.  p.  i07; 

State  V*  Bowman,  184  Ho*  Aop*  549  - 180  8.  W. 

too* 

It  la  the  opinion  of  this  department  that  a fourth 
ola.se  olty  oennot  by  olty  ordinance  make  the  of floe  of 
Polios  Judge  an  appointive  of floe*  The  provisions  of 
Section  6960  H*  8*  Mo*  1939  do  not  apply  to  the  office  of 
Polioe  Judge* 


>:espeotfully  submitted. 


AmOVSVl  KDWAKO  0.  CROH 

Assistant  Attorney  General* 


Attorney  General* 


KOC/AJ 


STATE  FAIR  ) Premiums  paid  In  prizes  for  horse -racing  at 
APPROPRIATIONS)  State  Fair  paid  out  of  appropriations  under 

heading,  "Premium  for  live  stock  shows". 


August  11,  1933 


Hon.  Forrest  Smith 
State  Auditor 
Jefferson  City,  Missouri 


Dear  Mr.  Smith: 

This  is  to  acknowledge  your  letter  of  August  10th,  1933, 
which  is  as  follows: 

"Will  you  please  advise  me  if  the  premiums 
paid  in  prizes  for  horse -racing,  publicity, 
band  music,  pay  of  judges  of  racing,  stock 
and  poultry,  vaudeville  acts  and  concessions 
can  be  paid  out  of  the  appropriations  under 
Section  1,  Missouri  State  Fair,  sub-division, 

C-D  as  shown  on  pages  63  and  64,  1933,  Laws 
of  Missouri.” 

Section  12475  R.  S.  1929,  provides  In  part  as  follows: 

"The  state  board  of  agriculture,  at  such  time 
* as  may  be  determined  upon  by  them,  shall  hold. 

. annually , a fair  upon  the  state  fair  grounds 
above  designated:  and  at  these  fairs  all 
important  products  of  the  state  shall  be 
recognized,  according  to  merit,  by  premiums 
or  rewards,  f or  excellence  offered  by  the 
b oar d of"  director s.  out  of  a fund  provided 
therefor  by  the  legislature  of  the  state 
at  each  biennial  session  "thereof , * * * * 

And  provided  further,  that  should  the  state 
fail  for  three  consecutive  years  to  hold  a 
fair,  the  land  thus  used  for  state  fair 
purpose  shall  revert  to  the  parties  donating 
it.” 


Hon. Forrest  Smith 
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Section  12353,  Laws  of  Missouri,  1933,  page  168,  provides 
in  part  as  follows: 

"The  State  Commissioner  of  Agriculture  shal  ' 
be  and  is  hereby  constituted  the  official 
who  shall  have  supervision  of  the  State 
Fa i;r  ******** 

The  Legislature  commanded  that  State  Fairs  should  be 
held  and  evidenced  such  intention  by  appropriating  moneys  to 
conduct  them. 

Laws  of  Missouri,  1933,  pages  63  and  64,  Section  1,  of 
the  Appropriation  Act,  provides  among  other  things,  the  following: 

"C-D  Repairs,  Replacements,  Premiums  and 
Operation: 

Labor,  material  and  supplies,  including 

paint  for  general  repairs  of  buildings, 

communication,  printing  and  binding  and 

travel,  including  boys’  state  fair  school; 

material  and  supplies  consisting  of  grounds 

and  roadways  material  and  supplies  and 

special  material  and  supplies,  including 

paper  for  state  printing,  premiums  for  live 

stock  shows,  boys  and  girls  4-H  club, 

vocational  agriculture  * * * * * * *$50, 000.00” 

Your  attention  is  directed  to  the  words  "premiums  for  live 
stock  shows”,  used  above.  In  order  to  determine  whether  or  not 
premiums  in  prizes  for  horse -racing  are  included  in  the  appro- 
priation for  "premiums  for  live  stock  shows",  we  must  look  to  a 
definition  of  the  words  used  in  said  act. 

Webster  defines  "premiums"  as  follows: 

"A  reward  or  recompense ; a prize  to  be  won 
by  being  before  another  or  others  in  a 
competiti  on; " 

Corpus  Juris,  Vol.  60,  page  102,  has  the  following  to  say 
regarding  "live  stock”: 

live  stock;  and  in  this  sense  the 
term  has  been  held  to  include  asses,  calves, 
cattle,  colts,  cows,  fc^as,  goats,  hogs, 
horses,  jennets,  meat  cattle,  mules,  sheep, 
swine;  * * * * 
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In  Hopemann  Citizens  Mutual  Fire  Ins.  Co.,  85  N.  W. 

454:  126  Mich.  191  and  Lee  County  Savings  Bank  v.  Snodgrass 
Bros.,  166  N.  W,  680;  182  lows  1387,  the  courts  held  horses 
were  "live  stock". 

Webster  defines  the  word  "show"  to  mean: 

"To  outstrip  or  distance." 

"To  exhibit  one?s  gait,  speed,  or  the 
like;  said  especially  of  a horse," 

Thus,  the  words  "premiums  for  live  stock  shows",  as 
defined,  would  include  premiums  in  prizes  for  horse-racing  at 
the  State  Fair  and  should  be  paid  out  of  the  appropriation 
mentioned  in  Section  1,  C-D,  Laws  of  Missouri,  1933,  pages  63 
and  64,  and  such  is  our  opinion. 

We  assume  the  other  items,  mentioned  in  your  letter,  are 
not  for  premiums  or  awards  for  live  stock  shows.  And,  thus,  it 
is  our  further  opinion  such  items  should  be  paid  from  the  funds 
, contemplated  by  Section  2 of  the  same  act,  supra.  We  remind  you 
that  the  provisions  of  Section  2a  of  above  act  bust  be  followed,  r 


Yours  very  truly, 


JAMES  L.  H0RKB0STEL 
Assistant  Attorney  General. 


APPROVED: 

ROY  McKXfTRtCK 

Attorney  General. 


JLH-.EG 


TAXATION  AND  REVENUE: 


Constitutionality  of  Section  10070. 


August  15,  1933  

I FILED | 


Hon.  Prank  K.  Ashby 
Prosecuting  Attorney 
Mississippi  County 
Charleston,  Missouri 

Dear  Sir: 

We  herewith  quote  your  letter  of  July  14,  1933*  addressed 
to  this  department  in  which  you  request  an  opinion  as  to  the 
constitutionality  of  Section  10070  R.  S.  Mo.  1929 1 

"Please  be  advised  that  I as  Prosecuting 
Attorney  of  the  County  of  Mississippi  brought 
a suit  under  Section  10,070  of  the  Revised 
Statutes  of  the  State  of  Missouri  to  enforce 
the  penalty  of  $100  per  day  for  failure  to 
file  the  report  as  required.  This  suit  was 
for  all  the  year  1930  or  365  days  and  for 
the  first  4-5  days  of  1931  which  was  the 
first  day  a report  was  filed. 

A demurrer  was  filed  to  my  petition  and  the 
argument  was  that  Section  10,070  was  not 
operative  nor  was  Section  10,066  but  that 
Section  9^53  Subdivision  5j  being  the  new 
Tax  Commission  Law  had  supplanted  the  old 
law  when  it  was  said  that  'all  reports  form- 
erly to  be  given  any  State  officer  shall  now 
be  filed  with  the  State  Tax  Commission  and 
or  forms  prescribed  by  the  commission'.  I 
prepared  a lengthy  brief  on  the  theory  that 
the  law  was  not  changed  except  as  to  the 
party  to  whom  the  report  was  to  be  made  and 
that  the  old  law  providing  for  the  penalty 
was  still  operative.  The  Court  sustained  my 
position  and  overruled  the  demurrer  but 
before  the  proper  record  was  made  attorneys  for 
the  Bridge  Company  suggested  to  the  Court  the 
following : 
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oeetin  10,066  of  th-  bridge  statute 
u £1.8  fo*  mowing  b_ldt  telegraph, 
telephone,  electric  pow-_x  ana  light 
comp  ny,  electric  transiM  ssi.n  lines, 
oil  pipe-  1 i n b or  express  cm,ony,  while 
10,070  which  provides  the  penalty  for 
filing:  the  notice  required  In  Section 
10,066  n mes  on-y,  express  Cura, antes, 
telegraph  companies,  telepl.  m companies, 
ne  bridge  companies,  leaving  out  electric 
power  and  ll*bt  ooap&aiee,  electric  tr  ns- 
aissiun  lin  s,  .nd  oil  pipe  lines. 

They  claim  that  b cause  the  reports  are 
to  be  filed  by  seven  separate  and  dis- 
tinct comp  ni : g and  -ny  four  of  them  are 
subjected  to  penlty  unuer  10,070  for  not 
do leg  sc,  that  this  Is  special  legislation 
and  unconstitution  1. 

uj  first  thought  1 that  because  of  the 
fact  that  10,066  was  amended  In  the  lave 
of  1933  addin*  the  a m e of  th-  new  coo- 
puny  which  wer.^  neglect-  d to  be  put  in 
the  penalty  statute  that  this  would  make 
the  law  invalid  as  to  the  other  three 
nones  ah and  enu  saw  th  lav  as  to  the 
other  four  for  which  a penalty  is  provided. 

1 am  fr  Id  the  Judge  m .y  declue  to  rule 
tnls  law  onenati tution  1 ,au  bent  me  in 
this  suit  before  1 hove  had  proper  time  to 

examine  the  law 1 am  pressed  for  time 

In  that  1 i ra  beginning  a very  heavy  criminal 
docket  here  and  overrun  with  work, 

Would  you  kindly  assign  some  n ths.  task 
of  looking  up  this  law  for  me  at  the  earliest 
possible  minute.  X will  endeavor  to  hold 
the  JUdf  c off  until  the  lav  cun  b looked  up. 

If  I ooula  gt  t over  this  hard  point,  I will 
need  an  answer  to  th  following  question  but 
we  have  plenty  of  tlm  to  go  Into  It  careful  y:- 

Is  a penalty  under  oectl-n  10,070  such  a 
penalty  or  forfeiture  which  will  be  a lien, 


Hon,  Prank  K.  Ashby. 
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prior  and  superior  to  a first  mortgage 
which  was  on  the  property  at  the  tine 
the  penalty  was  sued  for  by  ate  ohuent. 

The  Cairo  arid,  ® had  a bond  issue  against 
it  vhen  this  suit  was  brought  which  has 
ilnoe  been  foreclosed.  The  suit  was 
brought  by  attachment. 

X contend  this  is  a penalty  in  contem- 
plation of  the  statute  making  penalties 
and  forfeitur  s prior  ind  paramount  liens 
on  bridge  property  under  the  general  tax 

laws. 

The  question  of  un-oonctl  tut  tonality  is 
the  liauedlate  need  of  hurry. 

This  ta^ans  $41,000  to  thi3  County  Johool 
fund  if  we  can  make  it  stand  up.1* 

We  are  herewith  quoting  from  an  opinion  in  the  case  of 
State  ex  rel.  i-’ower  Transmission  Company  v.  Baker,  330  Mo,  l.c. 
1154: 


• 6*  *The  commission  shall  h re  the  ex- 
clusive power  of  original  assessment  of 
rallr  ads,  railroad  oars,  rolling  stock, 
street  railroads,  bridges,  telegraph, 
telephone,  express  companies,  and  other 
similar  public  utility  corporations, 
companies  and  firms  now  pos  eased  and 
exorcised  by  the  state  board  of  equali- 
zation. .laid  oo’ s... i scion  shall  also  have 
all  powers  of  original  assessment  of 
real  and  per  sonal  property  now  possessed 
by  any  assessing  offloer,  subject  only 
to  the  property  now  possessed  by  any 
assessing  offloer,  subject  only  to  the 
rights  given  by  the  Constitution  to  the 
State  Board  of  Equalization,  motion 
13066,  ievised  Statutes  1919,  as  amended 
by  the  ..awg  1933,  page  372: 

* All  bridges  over  streams  dividing  this 
State  from  any  other  state  owned,  controlled, 
iLanaged  or  leased  by  any  person,  corpor- 
ation, railroad  company  or  joint  stock 
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company  and,  all  bridges  across  or 
over  navigable  streams  within  this  State, 
where  the  charge  Is  Made  for  crossing 
the  aa.se,  which  are  now  constructed, 

which  axe  in  the  course  of  construction, 
or  which  shall  hereafter  be  constructed, 
and  all  property,  real  and  personal, 
including  the  franchises  o-.-ned  by 
telegraph,  telephone,  electxio  power 
and  light  companies,  e eotric  trans- 
mission lines,  oil  pipe  lines,  and  ex- 
press companies,  shall  be  subject  to 
taxation  for  state,  county,  municipal 
and  other  local  purposes  to  the  s.’-jae 
extent  as  the  property  of  private  persons. 
And  taxes  levied  the /eon  shall  be  levied 
and  collected  in  the  manner  is  is  now 
ox  nay  hereafter  be  provided  by  law  for 
the  taxation  of  railroad  property  in 
this  State,  and  county  courts,  and  the 
county  nd  state  boards  of  equalization 
axe  hereby  required  to  perform  the  i no 
duties  anti  are  given  the  a me  powers  in 
assessing,  equalising  and  ad  just  lag  the 
taxes  on  the  property  aet  forth  In  this 
section  as  the  said  courts  and  boards  of 
equalization  hove  or  my  hereaf  ter  be 
ompo vexed  with  in  assessing,  equalizing, 
and  adjusting  the  taxes  on  railroad 
pro  arty;  ami  thd  president  or  other 
chief  officer  of  any  such  bridge,  tele- 
graph, telephone,  electric  porar  nnd  ight 
companies,  electric  transmission  lines, 
oil  pipe  tines,  or  express  company,  or 
the  owner  of  any  ?auoh  toll  bridge,  is 
hereby  required  to  render  statements  of 
the  property  of  such  bridge,  telegraph, 
telephone,  electric  power  and  light 
oompanlea,  electric  transmission  lines, 
oil  pipe  lines,  or  express  companies,  in 
like  manner  as?  the  president,  or  other 
chief  officer  of  the  railroad  company  is 
now  or  iaay  hereafter  be  required  to  render 
for  the  taxation  of  railroad  pro  arty. ' 

The  italicized  words  were  inserted  in  the 
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seat ion  by  the  Legislature  In  1933. 

Re  i a tor  contends  said  Subdivision  6 Is  the 
sole  power  and  auth  rlty  of  original  as ;ess- 
uent  possessed  by  the  Tar  Commission,  and 
that  ‘Jootion  13056,  as  aaendod  by  the  Lavs 
of  1.933,  c nf ere  no  power  ox  authority  on 
the  Tax  Oomlsslon  to  as  ess  property,  but 
only  provides  a method  of  levying  and 
assessing  t* oces. 

Respondents  contend  that  the  expression  ' now 
possessed  and  exercised  by  the  9t  te  Board 
of  ijkjuaiizatlon*  In  8ubl£1rlslon  6 limits  the 
authority  of  original  as  essment  conferred 
on  the  Tax  Cota  lesion  to  auth  rlty  then 
possessed  jy  the  St' te  Board  of  Squalls&tloa. 
However,  they  insist  that  the  power  to  ori- 
ginally aa  ess  relator's  property  1s  conferred 
on  the  Tax  Corral sslon  by  Section  13056.  That 
section  provides  that  taxes  levied  on 
electric  transmission  lines  'shell  be  levied 
and  collected  in  the  manner  ns  is  now  or 
roay  hereafter  be  provided  by  law  for  the 
taxation  of  railroad  pro  erty. * 

We  think  the  word  'manner'  as  used  In  said 
section  covers  aut  m y the  method  of  as  esa- 
nent  f el  z Ctrl c transmission  lines,  >ut  iso 
locates  the  authority  to  make  the  aar-epnaent 
with  the  Tax  Oonr  dsolon.  (State  ex  rel.  Union 
Sleotrio  Light  Sk  Power  Co.  v.  Cohner,  386 
3.  W.  l.c.  119;  St >te  ex  rel.  Union  Klectric 
Light  & Pwer  Co.  v.  Baker,  ^93  8.  W.  1.0.4C  .) 

The  power  of  original  assessment  over  purfely 
local  property  Is  fixed  by  jeotion  10,  Article 
X,  of  the  Constitution  In  the  folio  wing  words : 
'The  General  Assembly  shall  not  Impose  t xee 
upon  counties,  cities,  to  Mia  or  other  lwinlcipal 
corporations  or  upon  the  Inhabitants  or 
property  thereof  for  oounty,  olty,  town  or 
other  municipal  purposes,  but  r ay,  by  general 
laws,  vest  in  tho  oorpor  te  authorities  thereof 
the  power  to  assess  and  collect  taxes  for 
such  purposes.' 
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Thus  It  appere  that  local  property  suet 
be  asses  ed  by  local  authorities.  If, 
therefore,  the  legislature  intended  by 
an  amendment  of  1533  to  deotion  13066 
to  confer  upon  the  Tax  commission  the 
power  of  original  assessment  over  local 
property  aevoted  to  pr irate  use,  then 
s id  ornament  is  violative  of  this  sootl  n 
of  the  Constitution,  (baolede  L:  nd  A 
Improvement  Co.  v.  state  Tax  Commission, 

336  Ido.  396,  l.c.  306,  243  3.  a.  887). 

Ho*  ver,  if  the  Legislature  only  Intended 
to  ounfer  ^n  the  Tax  Com.  . is  si  on  the  poser 
of  original  as  essment  over  public  utility 
.leotrlc  transmission  lines,  then  said 
ansmdmsnt  Is  a valid  law.  is  will  act 
assume  that  the  legislature  undertook  the 
enactment  of  an  unconstitutional  law. 

(lather,  we  huxd  th  t by  the  amendment  the 
Legislature  Intended  to  c nfer  upon  the 
Ta.  Cornul anion  th.  power  of  original 
aseeeen  nt  over  only  pubiio  utilities.*  * ** 

This  case  contains  one  of  the  sections  Involved  in  your 
os  e,  n<.  ely,  b^oti  nlC066.  % are  not  quoting  the  section  again, 
but  will  refer  to  the  same  throughout  the  o ini  -n. 

Thus  it  will  be  seen  from  the  foregoing  case  that  all 
the  within  named  c j ■ uait  b find  utilities  of  oeotlon  10066  are  n w under 
the  Tax  Commission  a to  the  power  of  origin  J.  asses '-meat  instead 
of  the  Ltete  Board  of  Equalization.  .e  tnlnk  this  disposes  of  your 
matter  which  you  originally  presented  to  the  court  and  on  which 
the  court  sustained  y ux  position. 

As  to  section  10070  K.  a.  Mo.  19  9,  which  we  herewith 

quote. 


*If  the  president  or  other  chief  officer 
of  any  bridge,  telegraph,  telephone  or 
express  c tupany,  or  the  o^ner  of  any  toll 
bridge  within  the  intent  find  atoning  of 

section  10066,  shall  fall  to  render  to  the 
state  auditor,  on  or  before  the  first  day 
of  January  in  any  year,  a statement  of  the 
property  of  such  bridge,  telegraph,  tele- 


Hon.  Frank  &.  Ashby 


7- 


August  15,1933 


phone  or  express  company,  as  the  ones 
may  be,  as  required  by  said  section 
10035,  tnen  cuoa  express  company  or  tele- 
graph company  ox  telephone  company  or  the 
owner  of  suoh  toll  bridge  so  falling  for 
eaoh  and  ev-ry  day  of  failure  to  render 
such  statement  after  suoii  first  day  of 
January,  shall  forfeit  and  pay  to  the 
state  of  Missouri  the  sum  of  one  hunor  d 
dollars  for  the  County  public  sohool  fund 
In  each  and  every  County  in  which  such 
bridge,  express  or  telegraph  or  telephone 
Company  shall  have  used  Its  franchises 
at  any  time  within  one  year  prior  to  ?uQh 
first  day  of  January,  ox  in  which  suoh 
toll  bridge,  or  any  portion  thereof,  was 
situated  on  such  first  day  of  January; 
which  penalties  ohall  be  sued  for  by  the 
prosecuting  attorneys  of  the  proper  oountles 
In  the  name  of  the  state  of  Missouri,  at 
the  relation  of  such  prosecuting  attorneys, 
to  -he  use  sf  the  proper  county  public 
school  funas.  In  any  court  having  jurle- 
dlctico,  * 

ve  find  that  It  la  an  old  section  which  has  not  amended  as  was  sec- 
tion 10066  and  does  nut  include  as  y u stats  in  your  letter  three 
other  utilities,  namely,  £leotrlo  Power  and  light  C mpanies,  K1 ee- 
rie Transmission  Lines  and  oil  Pipe  Lines.  And  honee,  the  defen- 
dant claims  It  Is  therefore  unconstitutional. 

The  Calx->  bridge,  using  a bridge  ‘over  a stream  dividing 
this  dtate  from  any  other  state  owned,  controlled,  managed  etc," 
has  always  been  inoruded  in  b *tn  notions,  but  £lectxio  Power  and 
Light  Companies,  <d«sttlo  fra*  ami  salon  nss  raid  Oil  ripe  lines, 
being  industries  which  have  sprung  into  existence  In  the  last  gener- 
ation, che  legislature  saw  fit  to  amend  Section  10066  so  as  to  ln- 
olude  them. 


It  will  be  noted  in  said  seotl  n 10065  R.  a.  Mo.  1939,  that 
all  of  then  are  t:  be  assessed  and  equalised  as  railroad  property: 

* ‘And  taxes  levied  thereon  shell  be 
levied  aid  collected  in  the  manner  as  is 
now  or  may  hereafter  be  provided  by  law 
for  the  taxation  of  railroad  property  in 
this  state,  and  county  courts  and  the 
oounty  and  st  te  boards  erff  equal  ization 
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are  hereby  required  to  perform  the  same 
duties  und  are  given  the  same  powers  in 
assessing,  equalizing  and  adjusting  the 
taxes  on  the  property  set  forth  In  this 
section  as  thi  said  courts  and  boards  of 
e.uaiizatl  n have  or  :iay  hereafter  be 
empowered  with  in  assessing,  equalizing, 
rnl  adjusting  the  taxes  on  railroad 
property.*  • * • * 

01 nee  they  are  all  Included  under  subdivision  6 quoted  above 
in  the  powers  of  the  state  tax  commission  nd  ar  compelled  to  make 
the  reports  to  the  tax  commission,  they  therefore  are  all  In  the  same 
class,  and  should  be  treated  and  assessed  as  railroads.  You  will  note 
that  dsotlon  10070  R.  3.  Hu.  1939,  mentions  twice  section  10066  and 
apparently  includes  all  companies  mentioned  In  s id  section,  and  if 
It  w.  re  not  for  this  fact  that  the  section  was  mentioned  in  the 
penalty  statute  there  might  be  some  valid  contention  on  the  part  of 
the  defendant  as  to  the  unconstitutional Ity  of  the  law  of  this  sta- 
tute. There  Is  no  change  as  far  as  the  bridge  Is  o no erne d In  its 
relation.  It  was  formerly  one  of  four  utilities  mentioned  In  the 
st  tut e and  Is  at 1-1  one  of  the  a me  four  In  beet Ion  10070.  The 
three  companies  which  have  been  added  if  any  of  three  were  r rose- 
cut  d under  the  sect!  n w uid  be  in  a better  posltl  n than  the  bridge 
comp  ny  to  plead  the  uncons ti tut tonality  of  the  sectl  n, 

We  have  been  unable  to  cite  you  a case  directly  in  point 
but  suggest  the  following  as  bearing  on  the  question. 

In  the  case  of  City  of  dprlngfleld  v.  dmith,  322  lie. 

1.  c.  1137,  the  c urt  said: 

«*•  It  Is  well  estab  lshed  in  this 
State  th:  t a law  is  not  a special  law 
if  It  apply  to  all  alike  of  a given 
class,  provided  the  classification 
thus  maue  is  not  arbitrary  or  with  ut 
reasonable  basis." 


/ 
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In  the  cast-1  of  iiai.uian  v.  Central  Coal  & Coke  Co.  156 

Wo.  243,  the  Court  makes  this  statement t 

"doth  upon  principle  and  authority  the 
acts  of  the  Legislature  are  to  be  pre- 
su.  ed  constitution  il  until  the  contrary 
Is  clearly  shown,  and  It  la  only  when 
they  manifestly  Infringe  on  some  pro- 
vision of  the  Constitution  that  they  can 
be  declared  Told  for  that  reason.  In  case 
of  doubt  every  possible  presumption,  not 
directly  nd  clearly  Inconsistent  with 
the  language  and  subject  matter,  la  to  be 
made  In  favor  of  the  Constitutionality  of 
the  act . * 

In  the  case  of  State  ex  Inf.  v.  Hedrick,  241  d.  4. 

1.  c.  420,  Judge  Blair  has  the  following  to  say  which  the  defer: 

dant  might  be  relying  n In  this  case: 

*A  lav  m y not  include  lesr  than  all  who 
are  aimli  rly  situated.  If  It  does,  it 
la  special  and,  therefore,  lnvr.  id,  be- 
cause it  omits  parks  of  those  ltlch  In 
the  nature  of  thing  a the  reason  of  the 
law  includes.  The  question  la  not  whether 
c ns 1 dering  all  the  circumstances  which 
exist,  the  Legislature  might  not  con- 
stitutional y make  a lav  which  would 
include  a larger  class,  un  the  contrary 
it  is  whe  th  r It  spears  bsyond  a reason- 
able doubt  that  there  are  no  distinctive 
circumstances  appertaining  to  the  class 
with  respect  to  ~hich  it  has  legislated 
which  reasonably  justify  its  action  In 
restricting  the  operation  of  the  law  to 
the  pe  rsons,  o.  jecte  or  places  to  vhich 
the  law  Is  ii&de  applicable.  “ 

In  the  case  of  Stats  ex  rel.  v.  Hartmann,  2b 3 a.  4. 

1.  c.  S94,  Judge  Graves  rendering  an  opinion  said: 

"That  the  lts-makers  have  the  right  to 
make  reasonable  classifications  of 
subjects,  notwithstanding  that  some  kind 
of  a general  las  might  be  passed.  Is  a 
matter  of  universal  recognition  In  this 
state.  A general  law  eould  be  passed  to 
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cover  any  particular  subject,  yet  It  might 
nut  Kork  out  well  in  ctual  practice*  * • 
If  ther  Is  ■ ruasunabie  basis  for  the 
cla-STlflc&tlon,  the  lav  must  stand.  If 
there  is  no  reasonable  brsls  thv  lav  must 
fat  " 


In  the  case  of  itate  ex  Inf.  v.  South  rn,  261  Uc.  1.  c. 
260,  the  C urt  said! 

"The  rule  that  & statute  which  r lates 
to  a class  of  persons  or  a class  of  thlnge 
Is  general,  while  one  which  only  applies 
to  particular  persons  or  things  Is  special, 
has  be  n generally  announced  In  this  and 
other  Jurisdictions.*  •*•*••*•* 

It  Is,  how  v x,  on  essential  adjunct  of 
this  rule  that  th.  classification  m da  by 
the  Legislature  shall  rest  on  a reasonable 
basis  and  nut  upon  a mere  arbitrary  divi- 
sion node  n. y for  uurpeses  of  legislation. 

* * * *nea  this  la  borne  In  min  , and  a 
statute  la  on  cted  upon  a basis  justifying 
Its  classification  end  la  nude  to  apply  to 
all  persons  who  may  hereafter  fall  within 
its  purview,  it  is  not  special  legislation.* 

.lth  reference  to  the  last  portion  of  y ,ur  letter.  In 
the  ev  nt  that  you  succeed  in  obtaining  a judgment  against  the 
bridge  company  will  that  be  a prior  lien  to  th  first  mortgrige?: 

•cctl.  ns  J.C-066  -Jid  10070  quoted  supra,  are  both  under 
the  gener  l taxation  and  revenue  chapters,  nd  aeotlun  10066 
refers  partlcul  rly  to  th  fact  that  the  assessment  of  taxes  and 
col  ec ting  of  taxes  shall  be  In  the  manner  prescribed  for  rail- 
roads. The  penalties  In  the  matter  of  op..;  eating  delinquent 
taxes  In  the  case  of  railroads  is  found  under  Sectln  10034 
vhlch  is  as  follows! 

"A  prop  rty  owned  or  held  by  any  t allroad 
company  in  any  o unty  in  this  state  shall 
be  liable  for  the  taxes  assess*  d and  levied 
against  such  com  any  in  suoh  county,  and 
ail  state,  county,  city,  ton,  village, 
school  tames,  and  taxes  for  the  erection 


Hon.  Frank  I.  Ashby, 


11 


August  lb,  1933 


of  public  bullainge,  -nd  f . r other 
purposes,  Ivied  the  property  of 
any  rallro  d o.np  ny  In  such  county, 
together  alth  all  lues,  penal ties  nd 
costs  accruing  thero-on,  are  hereby 
declared  a prior  11 an  In  favor  of  the 
state  on  all  the  property  of  such  com- 
pany, r*al,  p .xson  1 or  mixed,  Includ- 
ing roadbed  nd  rolling  stock,  lands, 
depots  aid  oth*  r buildings  in  such 
county;  and  the  fact  that  taxes 
assessed  against  any  specific  property 
of  such  company  shall  hav  been  paid 
shall  nut  exempt  such  property  from 
being  subjected  to  the  p ytnent  of  any 
and  all  other  taxes  due  by  such  company, 
nd  the  same  are  hereby  declared  to  be  a 
prior  lion  upon  all  such  property,  real 
;md  personal,  -hied  lien  shall  have 
precedence  uf  all  othr  il«aa,  judgments 
and  decrees  of  whatever  kind,  and  shall 
be  nforoed  as  hereinafter  provided. 4 

The  bridge  Company,  being  prosecuted  for  Its  fail- 
ure to  comply  with  Its  au-y  und ur  the  taxation  and  revenue  lava 
of  th  state,  la  n.  t a penalty  . hich  you  arc  trying  to  exact  be- 
cause of  Its  failure  to  perform  a uxauy  as  in  the  case  of  a cen- 
traot  between  Individuals.  Further  than  that  the  penalty 
eh  uid  be  a prior  il«n  just  cs  all  dtlln  uent  taxes  ■ nd  the  n- 
alt lee  are  prior  11  ns,  uad.-r  sections  9936  and  9937,  R.  a.  Mo. 

. which  hte  as  foliose* 

“All  r ai  estate  upon  which  the  taxes 
remain  unpaid  n the  first  day  of  January, 
annually, shall  be  deemed  del In  uent,  and 
the  e id  oounty  collector  shall  proceed 
to  enforce  the  lion  of  the  state  thereon, 
as  required  by  this  chapter;  ..nd  any  fall- 
ur  to  properly  return  the  del In  u .nt  list, 
as  required  by  this  chapter,  shall  In  no  way 
effect  the  validity  of  tho  asses ament  and 
levy  of  texes,  nor  of  the  judgment  and 
by  which  th  col  cetl  q of  the  same 
may  be  enforoed,  nor  in  any  manner  to 
affect  the  lien  of  the  state  on  such  delin- 
quent r* al  estate  for  the  taxes  unpaid 
thereon.  *» 
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“The  taxes  due  and  unpaid  on  any  real 
estate  which  has  heretofore  been  ret- 
urned delinquent,  and  which  has  net 
been  forfeited  to  the  state,  imd  the 
taxes  due  and  unp.id  on  any  real 
estate  which  has  bean  forfeited  to  the 
state  for  the  nonpayment  of  such  taxes, 
shali  be  deemed  and  hold  to  be  back 
taxes,  and  the  lien  heretofore  created 
In  favor  of  the  stats  of  Missouri  is 
hereby  retained  on  each  such  tracts  and 
lots  of  reel  estate  tc  tin.  ata,unt  of 
the  taxes  due  thereon,  ana  also  the 
Interest  and  ousts  accruing  under  this 
chapter.  “ 

In  vli-,'W  of  the  foregoing-  authorities  It  is  the 
opinion  of  this  Department  that  Section  1GC70  Is  constitutional 
tnd  that  the  penalties  mentioned  in  your  letter  can  be  establi- 
shed as  prior  lions  In  the  event  of  judgment. 


Yure  very  truy. 


OuoXV.-Jt  v.  Muh3S 

Assistant  Attorney  General, 


APPROVED! 


mrwsrmm — 

Attorney  General. 


Ql*l MM 


STATE  PAIR: 


Entertainment  may  be  paid  for  under 
Sec.  1,  sub-section  C-D,  Laws  of 

Mo.  1933,  P.  63.  (H  B 649) 


August  15,  1933. 


FILED  I 


Hon.  Forrest  Smith, 

State  Auditor, 

Jefferson  City,  Mo. 

Dear  Sir: 

This  department  is  in  receipt  of  your  letter  in 
which  you  request  an  opinion  from  this  department  on  the 
following  state  of  facts: 

"Can  entertainment  at  the  State 
Fair  be  paid  out  of  the  appropria- 
tion provided  for  in  Section  1, 
subdivision  C-D,  Laws  of  Missouri 
1933,  P.  63?" 

Section  1,  sub-section  C-D,  Laws  of  Mo.  1933,  p.  63 
provides  as  follows: 

"Repairs,  Replacements,  Premiums 
and  Operation: 

Labor,  material  and  supplies,  in- 
cluding paint  for  general  repairs 
of  buildings,  communication,  printing 
and  binding  and  travel,  including 
boys'  state  fair  school;  material 
and  supplles****$50, 000.00 . " 

It  will  be  readily  noticed  by  a reading  of  this  section 
that  the  only  way  in  which  entertainment  at  the  State  Fair  can 
be  paid  out  of  this  appropriation  is  in  the  event  that  such 
entertainment  can  be  brought  within  the  term  of  the  word  "labor" 
as  found  in  said  section. 

In  the  case  of  Crook  v.  Commonwealth,  136  S.E.  565,  147 
Va.  593,  professional  baseball  players  and  umpires  engaging  In  a 
Sunday  game  were  held  to  have  violated  Code  1919,  Sec . 4570  although 
no  admission  was  charged;  "labor”  meaning  physical  or  mental  toil, 
bodily  or  intellectual  exertion. 
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In  the  case  of  City  of  Clinton  v.  Wilson,  101  N.E.  192, 
257  111.  580»  it  was  held  that  to  keep  open,  manage  and  superin- 
tend a theatre  and  sell  tickets  therein  on  Sunday  is  labor  within 
a municipal  ordinance,  subjecting  to  fine  any  person  who  shall  on 
Sunday  pursue  his  daily  labor, 

Webster’s  New  International  Dictionary  defines  the  word 
"labor"  as  follows: 

"Physical  or  mental  toil;  bodily  or 
intellectual  exertion,  esp . when 
fatiguing;  painful,  irksome,  or 
unavoidable;  work. " 

It  is  therefore  the  opinion  of  this  department  that  the 
word  "labor"  as  used  in  Section  1,  sub-section  C-D,  Laws  of  Mo. 
1933,  p.  63  is  so  comprehensive  as  to  Include  entertainment 
offered  at  the  State  Fair;  therefore,  entertainers  working  at 
the  State  Fair  may  rightfully  be  paid  out  of  the  appropriation 
provided  for  by  Section  1,  sub-section  C-D,  Laws  of  Mo.  1933, 
p.  63. 


Respectfully  submitted. 


JOHN  W.  HOFFMAN,  Jr., 
Assistant  Attorney  General 


APPROVED : 


ROY  McKITTRICK, 
Attorney  General 
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STATE  OFFICERS- -State  Officer  cannot  receive  salary  from  State 
Department  and  also  from  State  Fair  Board. 


Honorable  Fbrrest  Smith 
State  Auditor 
Jefferson  City,  Missouri 

Dear  Mr.  Smith: 


August  15, 


This  Department  is  in  receipt  of  your  letter  of 
August  11,  in  which  you  request  an  opinion  from  this  Depart- 
ment on  the  following  state  of  facts: 

"Will  you  please  advise  me  if  a person 
receiving  a salary  from  any  state  depart- 
ment can  receive  additional  salary  from 
the  State  Fair  Board  for  services  rendered 
while  the  Fhir  is  in  session. 


Can  an  individual  who  is  now  working  for 
the  state  be  paid  expenses  from  the  f&ir 
Board  for  attending  the  Fhir  and  working 
for  the  Fair  Board? 

Or  in  other  words,  can  an  individual  re- 
ceive salary  from  two  different  sources  of 
the  state  for  the  same  period." 

Section  12479,  Revised  Statutes  of  Missouri,  1929 
provides  as  follows: 

"No  money  shall  be  paid  out  by  the  treas- 
urer of  the  association  except  upon  war- 
rant issued  by  order  of  the  board  of 
directors,  signed  by  the  president  and 
the  secretary.  And  no  warrant  shall  be 
drawn  unless  there  is  money  in  the  treas- 
urer's hands  to  pay  it." 

Section  12480,  Revised  Statutes  of  Missouri,  1929, 
insofar  as  it  is  pertinent  provides  as  follows: 

"The  board  of  directors  shall  have  power 
to  make  all  rules,  regulations  and  by-laws 
necessary  and  suitable  for  the  conduct  and 
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government  of  the  exhibitions,  the  sale 
of  privileges,  and  for  tho  proper  control, 
operation  and  conduct  of  the  fair  not  in- 
conel at  eat  with  the  purposes  of  thla  article, 
nor  with  the  Constitution  and  lava  of  thla 
at  ate.  It  shall  have  the  power  to  employ 
marshals,  superintendents  and  assistants, 
needful  for  the  proper  management  of  the 
fair,  ••••.• 

At  ootnoQ  law  the  holding  of  one  offloe  does  not  of 
Itself  disqualify  the  lnounbant  from  holding  another  offloe  at 
the  sane  tine,  provided  there  is  no  lnoonal ct ency  in  the  funotloae 
of  the  two  offices  in  Question*  But  where  the  functions  of  the 
two  offloaa  are  inconsistent,  they  are  regarded  as  Incompatible. 

The  Inconsistency,  which  at  oocaeon  law  makes  offlcee  incompatible, 
does  not  consist  in  the  phyeleal  Impossibility  to  discharge  the 
duties  of  both  offlaae,  but  lies  rather  in  a conflict  of  interest, 
as  where  one  is  subordinate  to  the  other  and  subject  in  eons  de- 
gree to  the  supervisory  power  of  its  incumbent,  or  where  the  1»* 
cumbant  of  one  of  the  of  floes  has  the  power  to  remove  the  incum- 
bent of  the  other  or  to  audit  the  accounts  of  the  other.  The 
question  of  incompatibility  does  not  arise  when  one  of  the  posit Iona 
is  an  offloe  and  the  other  is  merely  an  employment.  46  Corpus 
Juris,  941. 

There  being  no  constitutional  or  statutory  provision 
relating  to  the  subject  or  under  discussion,  the  ooeason  law  re- 
mains the  law  of  Missouri. 

In  the  oaee.  State  ex  rel,  McAllister  v*  Dunn,  277  Vo*, 

38,  209  8.  V.  110,  the  Court  held,  *It  le  a well  settled  rule 
that  the  Legislature  le  not  to  be  held  to  have  done  a vain  and 
useless  thing.  It  Is  elementary  law  that  one  may  not  hold  two 
offices,  the  duties  of  which  are  lnooapatlble. 

In  the  ease  of  State  ex  rel.  v.  Bus,  136,  Mo*,  1*  o. 

338,  the  Court  salts 

"The  remaining  Inquiry  la  whether  the  duties 
of  the  office  of  deputy  sheriff  and  those  of 
sbhool  director^  are  eo  inconsistent  end  in- 
compatible as  to  render  it  improper  that  re- 
spondent should  hold  both  at  the  eeae  time* 
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At  oomoa  U*  tbs  only  Halt  to  the  nAwr 
of  off loos  on*  person  sight  hold  was  that 
thsy  should  bs  compatible  and  consistent. 

The  Incompatibility  dees  not  consist  In  a 
physical  inability  of  one  person  to  dis- 
charge the  duties  of  the  two  offices,  but 
there  mat  be  eons  Inconsistency  In  the 
function*  of  the  two;  sons  conflict  in  the 
duties  required  of  the  officers,  aa  where 
one  hae  sons  supervision  of  the  other,  la 
required  to  deal  with,  control,  or  assist 
hlu. 

It  was  said  by  Judge  folger  in  People  e* 
rel  ?.  Green,  58  X.  T.  1.  c.  304;  * Where 
one  office  la  not  subordinate,  to  the  other, 
nor  the  relations  of  the  one  to  the  other 
euoh  as  are  Inconsistent  end  repugnant, 
there  IS  not  that  laoonpat^lblllty  fron 
which  the  lawjX  declares  'the  acceptance  of 
the  aae  Is  the  vacation  of  the  other*  The 
force  of  the  word,  In  its  application  ts 
this  natter  is,  that  fron  the  nature  and 
relatione  to  eaoh  other,  of  the  two  places, 
they  ought  not  to  be  held  by  the  esne  per- 
son, fron  the  contrariety  and  antagonism 
which  would  result  In  the  attempt  by  one 
person  to  faithfully  and  impartially  dis- 
charge the  dutlee  of  one,  towered  the  In- 
cumbent of  the  other.  Thus,  a nan  nay  not 
be  landlord  and  tenant  of  the  same  premises. 

He  may  be  landlord  of  one  farm  and  tenant  of 
another,  though  he  may  not  at  the  sane  hour 
be  able  to  do  the  duty  of  each  relation. 

The  offices  must  subordinate,  one  the  other, 
and  they  must,  per  as,  have  the  right  to 
interfere,  one  with  the  other > before  they 
are  Incompatible  at  comaon  lav*  * . 

As  has  been  indicated  above,  the  question  of  incompat- 
ibility does  not  arlsa  when  one  position  Is  an  office  and  the 
other  la  merely  an  employment;  the  rule  le  laid  down  in  the  case 
olted,  supra,  referring  only  to  public  offices.  As  to  what  le  a 
public  of floe,  the  Court  In  the  ease  of  Graoey  v.  Ft.  Louis,  313 
Wo.  1.  c.  394,  lays  down  the  following  definition: 
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•If,  however,  the  question  be  referred 
to  the  aore  general  definition  of  oublle 
of flee,  the  result  would  be  the  ease. 

For  instance.  Me?azlaae,  J.,  in  State  ex 
rel  f.  Sue,  135  ho.  L.  0.  333,  declares 
the  sun  of  the  natter  to  be  ‘that  if  an 
officer  receiver  his  authority  froa  the 
lax  and  discharges  tone  of  the  funetlone 
of  government  be  will  be  public  officer.1 
An  oil lee  hae  been  defined  as  ‘a  special 
truBt  or  charge  created  by  competent  author- 
ity*—sore  tersely  still t *a  public  office 
is  a public  trust. 1 Hi  a oath,  hie  bend, 
hie  liability  to  be  called  to  aocouat  as  a 
public  offender  for  Misfeasance  or  non- 
feasance, the  tenure  of  hie  position,  etc., 
have  oeen  said  to  be  indicia  of  a public 
officer.  (State  ex  rel.  v.  May,  supra; 

Thrcop  v.  langdon,  40  Mich.  683.)  And  the 
general  doctrine  is  that  the  Idea  of  office 
clearly  esibr&ces  the  ideas  of  tenure,  dura- 
tion, fees  or  etsolunwmta,  rights  and  powers 
as  well  ae  that  of  duty.  ((5  ^orde  and  Phrases, 
P.49‘33.)  It  has  been  aptly  eaid  that  the 
true  teat  of  public  office  is  ‘that  it  is 
a parcel  of  the  administration  of  government ' • 
(2  Bcuv.  b.  Blot.,  Tit.  ‘Officer*.}* 

Section  18,  Article  3,  of  the  Constitution  of 
Missouri  provides  as  follows; 

•That  no  person  elected  or  appointed  to  any 
office  or  employaent  of  tru«t  or  profit 
under  the  lave  of  this  state,  or  any  or- 
dinance of  any  Municipality  of  this  state, 
shall  hold  such  office  without  personally 
devoting  his  tine  to  the  performance  of  the 
duties  to  the  save  belonging.* 
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Therefore,  it  is  the  opinion  of  this  Department 
that  it  la  unlawful  for  any  person  receiving  a salary  fro* 
any  Stage  Department  to  reoelve  additional  salary  from  the 
State  Fair  Board  for  services  rendered  while  the  fair  is  in 
session,  for  the  reason  that  the  functions  of  the  two  offices 
are  inconsistent  and  incompatible. 


Respectfully  Submitted 


JOHF  V.  KTRUf,  Jr. 
Assistant  Attorney  General 


APPROVED I 


fSSTBUTfWm  • 

Attorn*?  3en-r»l 


CRIMINAL  COSTS — Liability  of  county  or  state  for  costs. 
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Hon.  Prank  K.  Ashby 
Prosecuting  Attorney 
Mississippi  County 
Charleston,  Missouri 

Lear  Sir: 

Your  letter  addressed  to  this  department  has  been  assigned  to  me 
for  answer.  After  reading  your  letter,  I gather  the  following  state- 
ment of  facts,  to-wit: 

Manaer  Carr  was  charged  with  murder  in  the  first  degree.  He 
entered  a plea  of  not  guilty  and  upon  that  issue  a trial  was  had, 
resulting  in  a conviction  of  a crime  of  a lesser  degree,  and  punish- 
ment fixed  at  a jail  sentence  and  fine.  Thereafter,  a proper  cost 
bill  was  certified  to  the  County  Court  of  Mississippi  County  and  by 
them  paid. 

QUESTION:  Was  the  State  liable  for  the  cost  incurred  by  the 

prosecution  in  said  case? 

Section  3827  R.5.  1929,  read  thus: 

"When  the  defendant  is  sentenced  to  imprisonment 
in  the  County  jail,  or  to  pay  a fine,  or  both,  And 
is  unable  to  pay  the  cost,  the  county  In  which  the 
indictment  was  founded  or  information  filed  shall  pay 
the  cost,  exceot  such  as  were  incurred  on  the  part  of 
the  defendant. Tl 


In  this  case  the  defendant  was  charged  with  first  degree  murder. 

Had  he  been  acquitted,  it  is  the  opinion  of  this  department  that  the 
state  would  have  been  liable  for  such  co3t,  under  Section  3828  R.S. 

1929.  However,  the  facts  are  he  was  convicted  of  a lesser  degree  o f 
crime,  than  that  he  was  charged  with,  and  his  punishment  fixed  at  a 
jail  sentence  and  fine;  therefore,  the  liability  of  cost  Is  fixed  under 
the  section  herein  copied--Section  3827,  Supra. 

This  department  holds  that  before  the  State  can  be  made  liable  to 
pay  the  cost  In  a criminal  prosecution,  it  is  necessary  that  the  defend- 
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ant  should  be  convicted  of  a capital  offense,  or  that  he  should  be 
sentenced  to  imprisonment  in  the  penitentiary.  Neither  of  these 
occurrences  took  place  in  this  case. 

Although  the  information  was  for  a capital  crime  and  under  it 
the  defendant  might  also  have  been  convicted  of  a felony,  punishable 
by  imprisonment  in  the  penitentiary,  yet  it  is  also  true  it  was  compe- 
tent to  find  him  guilty  of  a less  degree  or  grade  of  crime  by  which  the 
punishment  would  be  reduced  to  imprisonment  in  the  County  jail  or  by 
such  imprisonment  coupled  with  a fine.  Such  was  your  case.  It  Is  the 
conviction  and  sentence  which  fixed  the  liability  for  cost.  Being 
convicted  and  sentenced  to  pay  a fine  and  serve  a jail  sentence  fixed 
the  liability  upon  the  county  In  which  the  Information  was  filed.  State 
ex  rel  v.  Carpenter,  51  Mo.  555*  Had  the  defendant  been  acquitted 
under  the  charge  as  filed,  then  in  that  case  the  State  would  nave  been 
liable  for  the  cost.  State  ex  rel  Timberman  v.  Hackman,  302  Mo.  273* 

We  therefore  hold  that  the  State  was  not  liable  for  the  cost  in  this 
case . 


We  regret  that  you  have  been  delayed  in  receiving  this  opinion 
but  other  matters,  which  we  had  under  consideration  when  this  assign- 
ment reached  us,  required  our  attention. 

Very  truly  your 3, 


APPROVED 


W.  W.  Barnes 

^ssistan t Attorney  General . 


ATTORNEY  GENERAL. 


c 


COUNTY  CLERKS:  Entitled  to  count  printed  words  in  calculating  fees 

due  under  Section  10007  R.  S.  Mo.  1929. 

Cross  index  under  fees. 

August  30 , 1933 


Hon.  Forrest  Smith 
State  Auditor 
Jefferson  City,  Missouri 

Dear  Mr.  Smith: 

Acknowledgment  is  herewith  made  of  your  request  for  an  opinion 
of  this  office,  your  request  reading  as  follows: 

"Is  the  County  clerk  entitled  to  charge 
lOfjf  per  hundred  words  for  copying  the 
tax  book  under  authority  of  Sec.  10007, 

R.  3.  Mo.  1929,  for  those  words  already 
printed  in  the  tax  book  as  furnished  by 
the  County  Court  at  its  expense?" 

For  convenience,  we  herewith  quote  the  portions  of  Section 
10007  R.  S.  Mo.  1929,  under  which  he  is  allowed  these  fees: 

"The  following  fees  and  compensation 
shall  be  allowed  to  the  several  officers 
and  persons  herein  named  for  services 
rendered  under  the  provisions  of  this 
chapter,  vis: 

1.  To  Clerks. — To  the  clerk  of  the 

county  court,  ® * 

2.  For  making  a copy  of  the  tax  book 

for  the  use  of  the  collector,  including 
certificate  and  seal  to  the  same,  for 
every  hundred  words  and  figures,  ten 
cents,  one-half  to  be  paid  by  the  state, 
and  other  half  by  the  county;  * •»" 

From  a reading  of  the  statute,  we  must  admit  that  the  word- 
ing of  the  section  does  not  materially  assist  us  in  determining 
the  question  at  hand.  It  is  true  that  "services  rendered"  implies 
the  fees  or  compensation  are  to  be  in  consideration  of  additional 
services  required,  and  accordingly  the  compensation  should  be  in 
proportion  to  the  services  rendered  and  work  required  of  the 
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County  Cl erk  in  "tanking  a copy.  • However,  on  the  other  hani,  "a 
copy*  contempl stee  a completed  whole,  a finished  and  completed  t: x 
book,  which  is  not  .:uch  until  the  last  word  is  written  and  until 
certified  cnc  authentic  ted  os  a true  oopy  of  the  assessor 1 a book, 
li  ie” the  latter  oonsl deration  which  is  controlling  in  the  present 
Issue, 


Section  9876  R.  8.  Ko,  1929,  (now  repealed,  but  which 
* s effective  until  July  84,  1933,  and  oontrolls  the  making  of  all 
tax  books  up  to  th  t date)  reads  in  part  as  follows* 

"As  soon  as  the  assessor's  book  shall  be  cor- 
rected and  i d juste  t the  clerk  of  the  county 
court,  except  in  Bt.uouis  city,  shall,  within 
ninety  days  thereafter,  make  s fair  cony  there- 
of, with  the  taxes  trended  therein,  authenti- 
cated by  the  seal  of  the  court,  for  the  use  of 
the  collector;4  • 

The  authentication  above  rewired  is  essential  to  the 
validity  of  the  tax  book.  This  has  been  repeatedly  held  by  our 
courts,  Xn  the  cane  of  Burke  v.  Brown,  148  Uo.  309,  the  Court  was 
considering  the  validity  of  a tax  sale.  It  was  admitted  (l.c.313) 
th' t the  tax  books 

"did  not  contain  a certificate  that  the  r jds 
was  a tru  copy  of  th  assessor's  book  of  the 
year  of  which  it  is  purported  to  be  the  tax 
book,  and  that  s.*id  books  are  not  authenticated 
;y  the  se&l  of  the  county  court,  or  the  certifi- 
cate of  the  clerk  of  said  court,*  * ** 

The  Court  held  the  sale  to  bs  void  and  the  collections  under  such 
a tax  book  to  be  illeg  1 exact  Ions,  This  is  found  on  page  316: 

" * *It  is  admitted  now  th  t there  was  an 

entire  omission,  in  all  the  years  for  which 
these  taxes  were  paid,  to  authenticate  the  tax 
books,  as  required  by  the  foreg  lug  section; 
and  the  sane  remarks,  therefore,  apply  h* re  as 
In  Howard  v.  Heck,  supra,  where  it  was  said  to 
'follow  from  these  premises  that  the  so-called 
tax  books,  not  using  authentic- ted  in  any  mann  r 
whatever,  can  not  be  reg  rded  In  any  other 
light  than  mere  unofficial  lists,  bearing  on 
their  face  none  of  the  Insignia  of  auth  rlty. ' 

It  must  be  oenceaed,  then,  that  when  the  tax 
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col  ector  assumed  to  act  upon  these  un- 
official Hats,  he  was  proceeding  without 
authority  of  law,  and  his  acta  vets,  in 
effect,  the  s'~ne  as  if  he  himself,  of 
his  own  volition,  had  made  such  lists. 

He  has  no  'tax  b oko, 1 properly  so-called; 
nor  were  these  several  unounts,  which  the 
collector  got  from  Howard,  valid  and  legal 
taxes.  They  were  jaer~  illegal  exactions, 
to  whiob  the  State  was  not  entitled  and 
which  the  landowner  was  under  no  obligation 
to  pay, * + ** 

Proa  the  foreg.lng,  there  la  no  douot  but  the t a heavy 
responsibility  rest  upon  th  County  Clerk  to  make  on  accurate  copy 
of  the  assessor's  books,  tc  it  nos?  th  t such  copy  is  true  and  accurate 
and  to  rtlfy  to  euch  t act  under  the  seal  of  tho  court. 

Having  deter  ined  the  fox  going,  it  is  fundamental  that 
this  responsibility  r^ste  upon  the  clerk  Just  as  certainly  snd  in 
the  some  degree  respecting  the  portions  whioh  are  printed  as  the 
portions  which  rj-c  written  In  by  th  * ol^rk  in  completing  the  tax 
book. 

Tour  exact  question  has  never  been  determined  by  the 
C urts  of  this  Ctate,  but  in  view  of  the  foregoing  statement b,  it 
Is  our  opinion  that  the  rulings  of  the  Oourt^  of  Appeals  in  the 
oases  hereinafter  refentd  to,  control  the  in-st  nt  Question. 

The  St. Ooula  Court  of  Appeal?,  In  the  a se  of  State  ex 
rel.  Huebler,  v.  Board  of  Police  isioacfi.  lOd  Wo.App.38,  con- 

sider! fi  the  Question  of  compensation  due  the  circuit  Clerk  for 
Issuing  sly  writs  of  mandamus  at  51. 0C  each  and  six  codes  of  the 
petition  attached  thereto  at  US, 30  ouch.  The  prluclp  l lsfue 
was  the  clerk's  claim  for  6 copies  of  the  petition  at  AL3. 30  eaoh. 
The  following  Is  found  on  page  103} 

'*  * *The  clerk  is  allowed  as  costo  for 
drawing,  sealing  and  entering  every  'writ' 
original  or  judicial,  nri  filing  and  docket- 
ing the  same,  the  sum  of  *1,  rad  'for  cop- 
ies of  records  and  papers,  for  every  hundred 
words,  ten  cents.'*  * •* 

The  complaining  party  had  furnished  the  olerk  with  the  necessary 
oo  las  of  the  petition,  to  be  attached  to  the  writ*?,  and  objected 
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to  p&ylmr  the  clerk  for  the  "copies-  at  the  rate  of  tan  cents  for 
every  hundred  words*  The  party  charged  with  these  ousts  took  the 
position  th  t the  statute  .allow In,:  fees  .mist  be  strictly  construed, 
that  the  services  for  which  th*  fee  ws  claimed  were  not  actually 
perfrmed;  and  that  th'  burden  of  establishing  the  charge  was  on 
the  clerk  claiming  it.  The  Court,  in  considering  these  points, 
s rated  un  page  1G4j 

*•  * “It  is  cat  ended  that  Inasmuch  as  the 
clerk  used  these  printed  copies,  he  le  not 
entitled  to  compensation  as  for  ’ coplea.  * 

Th*  costs  ' red  for  co  les  are  a part  of 
the  eaoluiKenta  of  the  office  necessary  to 
discharge  the  expanses  of  the  office,  such 
as  the  hire  of  clerks  employed  to  make  copies, 
and  th:-.  clerk  can  not  be  deprived  of  such 
compensation,  by  reason  of  th!  fact  that 
p r tl:ie  make  and  furnish  to  him  copies  of 
their  petition, 

3uoh  copies  thus  furnished  are  not  in  the 
eye  of  the  law,  legal  'copies.1  ' Oo  les* 
for  which  a charge  can  be  node  are  the 
*c©  tee*  lesued  and  certified  to  be  co  ies, 
under  the  baud  of  the  clerk,  with  th,  seal 
of  the  court  attached,  as  In  the  case  at 
bar.  ttuerhead^s  Case,  13  Ct.  of  Ci slots, 351. 

As  contended  by  the  appellant,  an  officer 
of  the  Oourt  claiming  fees  for  services 
must  be  able  to  put  Ms  finger  on  some 
statute  expressly  allowln  the  fee  he  claims, 
and  if  he  is  unable  to  do  so  he  le  not  entitled 
to  the  fees.  And  it  is  also  true  that 
statutes  regulating  costs  should  be  strictly 
construed.  But  It  Is  equally  true  that  the 
legislature  has  provided  compensation  In  the 
way  of  fees  to  the  clerks  of  the  circuit 
courts  for  cervicec  which  the  law  requires 
them  to  render  and  when  It  appears  they  have 
rendered  such  aervlc  s they  ought  not  to  >e 
deprived  of  the  fees  allowed  for  like  services 
because  the  exfcraorolnary  and  particular  pro- 
cedure In  which  the  services  were  rendered 
is  n t specifically  nauied  in  the  statute.***- 
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The  f ox  egging  ruling  wc.r  affirmed  and  cited  in  the  decision 
of  the  X anr,  s City  C-urt  of  Appeals  in  the  case  of  SI  act  water  Drain- 
age District  v.Borgstadt,  163  Bo.  App.  151.  In  this  case  the  plain- 
tiff moved  to  qu^sh  defendant's  fee  bill,  covering  fees  due  as 
Clerk  of  the  Circuit  Court  of  Johnson  0 unty.  A substantial  portion 
of  thla  14,057. 35  fee  bill  was  for  issuing  239  rua-Tonses  with  oodles 
of  the  petition  attached*  In  this  case,  too,  the  forms  for  the 
summonses  and  petitions  were  furnished  to  tho  clerk.  The  Court, 
in  allowing  these  fees  to  the  clerk,  stated  on  page  153: 


* * * * But  it  ia  claimed  that  the  clerk  did 
not  do  the  work;  that  copies  of  vumaone 
and  petition  wer*  prepared  and  printed  for 

hi*.  Skh^lLOk  him*.  £1*1  vkg 

SM,  sm  thl^f  cdiid deration:"  .vMcjj  gup- 
-ort  & statutory  foe.  .ju.  la.  re spon- 
sion 1 U . If  bv  any  a ans  the  clerk  had 
caused  o usage  by  s ndi ng  ut  papers  which 
were  not  copies,  he  and  hlo  bondsmen  v-.uld 
have  been  liable.  As  said  by  the  3 t. Louis 
Court  of  Appeals  In  3 tote  ex  rel.  v.  Board 
of  Pol  loo  Com.'.!  as  loners,  106  VO.  App.  88: 
'3ueh  oo  lee  thus  furnished  are  not  in  the 
eye  of  the  law  legal  1 copies*.  'Co  les* 
for  which  a charge  can  be  made  are  the 
'copies'  issued  and  certified  to  be  co  ies, 
under  the  hand  of  the  clerk,  with  the  seal 
of  the  court  attached,  as  In  the  cnee  at 
bar. ' 


it  is  a matter  which  we  Judicially  know, 
that  nearly  ull  process  and  official  acts 
axe  issued  upon  what  are  known  as  printed 
blanks,  filled  in  by  the  officiating  officer, 
and  we  have  n-t  heard  challenged  his  right 
to  charge  for  the  printed  words.*  * *" 


without  doubt,  responsibility  rests  upon  the  County  Clerk 
to  make  a true  and  correct  copy  of  the  assessors  book,  end  to  know 
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and  certify  tfc  t such  c ,.y  lb  true  and  correct.  In  view  of 
the  decisions  hereinbefore  jeforred  to,  it  is  the  opinion  of 
this  office  that  the  County  Clerk:  is  entitled  to  Include  the 
words  already  printed  in  the  tax  booh  In  calculating;  the 
total  number  cf  words  In  the  tax  hook  for  which  he  is  to  he 
paid  under  dectlcn  10007  R.  3.  Uo.  1622, 


Respectfully  suhL.it ted, 


HARRY  U.  SALTShH,  JH.  f 
Assistant  Attorney  General. 


APPROVED* 


Attorney  General. 


HU  IK. 


IN  RE;  OPEN  STEEL  FLOORING  INDUSTRY  CODES  RELATIVE  TO  MISSOURI 
ANTI-TRUST  STATUTES. 

■ U ■ > ' i ■ . 

. V 


Arrowhead  Iron  forks.  Ins. 
421-431  feet  Fifth  Street 
Kansas  City,  Missouri 


August  31,  1933. 


filed! 


Gentlemen: 


Tour  letter  of  August  19,  is  parts,  reads  as 

follows: 

"The  Open  Steel  Flooring  Industry,  through 
the  Open  Steel  Flooring  Association,  has  submit- 
ted a Code  of  Fair  Competition  to  the  I.  R.  A. 
for  approval.  As  a member  of  the  industry,  but 
not  of  the  Association,  we  have  attended  the 
meetings  at  which  the  Code  ms  formulated.  The 
Arrowhead  Iron  forks  la  the  only  firm  in  the  in- 
dustry operating  in  Missouri. 

"We  have  received  a very  definite  impression 
at  the  meetings  that  the  object  of  the  Code  is  to 
raise  prises  to  a more  profitable  level  and  to 
reach  an  agreement  vhereby  the  produets  manufac- 
tured by  the  various  firms  in  the  industry  will 
be  sold  on  the  same  prise  basis.  Artlele  III, 
Section  B (so at  code)  states: 

•This  industry  Shall  proceed  at  ones 
, to  provide  for  standard  methods  of 
oo sting  which  shall  be  used  by  all 
manufacturers  for  the  purpose  of  this 
seetlen  of  the  Code.  It  shall  be  an 
unfair  method  of  competition  for  any 
such  manufacturer  to  sell  below  hie 
eoat.  fash  unit  or  participant  shall 
use  approved  standard  methods  of  cost- 
ing in  order  that  each  unit  will  use 
the  same  rules  for  finding  eoste.9 


“We  refused  to  sign  the  Oode  on  the  ground*  that 
wm  nre  forbidden  to  enter  into  pries  agreements 
by  Section  4614,  R.  8.,  1939  and  Section  8728.  R. 
8.,  1939,  governing  the  operation  of  firms  doing 
business  in  the  State  of  Missouri. 


"Our  poeitlon  in  the  matter  is  briefly,  as  foil owes 
We  are  now  operrting  under  tbe  president* e Blanket 
Code,  and  bare  increased  oiu*  prices  slightly  to  corer 
the  additional  expense  incurred.  It  roxild,  of  course, 
be  attract ire  to  raise  our  prices  to  an  appreciably 
higher  lerel,  being  assured  that  our  competition 
would  do  likewise,  particularly  with  the  protection 
of  the  government  and  the  reaction  of  the  State  of 
Missouri,  If  w*  sign  the  Industry *n  Code,  it  will 
be  necessary  for  us  to  Join  the  Association,  as  this 
is  specifically  provided  for  in  the  Code.  This,  of 
course,  will  necessitate  obeying  the  rules  of  the 
Association.1 

"If  we  take  the  foregoing  steps,  ve  will  expect  your 
office  to  release  ue  fron  submitting  the  Anti-tsuet 
affidavit  (Fora  3A)  which  we  nre  required  to  send  in 
each  year  with  our  Domestic  Corporations  report  to  the 
Secretary  of  3tate.  At  present,  we  are  the  only  firm 
in  the  industry  operating  under  the  Blanket  Oode,  and 
nre  abiding  by  the  spirit  end  letter  of  the  Oode  strictly. 
If  we  adopt  the  Oode  of  the  Industry,  we  want  to  be  free 
to  enter  Into  and  obey  It  fully.1 


This  department  has  no  power  to  relieve  your  corporation 
from  filing  the  affidavit  required  by  sections  8738  and  4614  Re- 
vised Statutes  of  Missouri,  1939. 

This  department  has  no  power  to  relieve  any  person  or  cor- 
poration from  the  provisions  or  the  Missouri  Anti-Trust  Statutes. 

Section  8701,  Revised  Statutes  of  Missouri,  1929,  provides 
as  follows: 

(4kcT.  -,««■ 

"Any  person  who  shall  create,  enter  into,  beoome 
a member  of  or  participate  in  any  pool,  trust,  agree- 
ment, combination,  confederation,  or  understanding 
with  any  other  person  or  persons  to  regulate,  control 
or  fix  the  price  of  any  article  of  nanufaoture,  me- 
chanism, n xcharuiiee,  commodity,  convenience  or  repair, 
or  any  product  of  mining,  or  any  axtiole  or  thing 
whatsoever,  of  any  class  or  kind  o ought  and  sold, 
or  the  pries  or  premium  to  be  paid  for  insuring 
property  against  lose  or  damage  by  fire,  lightning 
or  storn,  or  to  Maintain  said  prise  when  so 
regulated  or  fixed,  or  shall  enter  Into,  be  - 
cone  n member  of  or  participate  In  any  pool, 
trust,  agreement,  contrast,  combination,  eon- 
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{•deration  or  understanding,  to  fin  or  llnlt 
the  amount  or  quantity  of  any  art  ids  of  manu- 
facture, mechanise,  merchandise.  commodity, 
conveniens*,  repair,  any  product  of  ninlag, 
or  any  article  or  thing  whatsoever  of  any 
elaes  or  kind  bought  and  sold,  or  the  prlee 
or  preniun  to  he  paid  for  insuring  property 
against  lose  or  dasage  by  fire,  lightning 
or  etorn,  shall  be  deemed  and  adjudged  guilty 
of  a ooneplraoy  in  restraint  of  trade,  and 
ho  punlshod  as  provided  for  in  this  artiolo. v 

Section  8703,  Revised  Statutes  of  Wlssourl,  1939, 
provldss  ss  follows: 

"All  arrangements,  contract  a,  agrsessnta,  son* 
binations  or  wads r standings  made  or  enter sd 
Into  bstwssn  say  two  or  mors  persons,  designed 
or  mads  with  a view  to  lessen,  or  which  tend 
to  lessen,  lawful  trade,  or  full  and  frss  com- 
petition In  the  l^>ortatlon,  transportation, 
manufacture  or  eale  In  this  stats  of  say  produet, 
eoanodity  or  artiele,  or  thing  bought  and  sold, 
of  any  elass  or  kind  what soever,  including  the 
prlee  or  premium  to  be  paid  for  insuring  pro- 
perty against  less  or  dosage  by  fire,  lightning 
or  storm,  sad  all  arrangements,  contracts,  agree- 
ments, combinations  or  understandings  made  or 
entered  Into  between  any  two  or  more  parsons 
whioh  are  designed  or  made  with  a view  to  in- 
crease, or  which  tend  to  increase,  the  market 
prlee  of  any  product,  commodity  or  article  or 
thing,  of  any  class  or  kind  whatsoever  bought 
and  sold,  including  the  prise  or  premium  to  be 
paid  for  insuring  property  against  less  or  damage 
by  fire,  lightning  or  storm,  are  hereby  declared 
to  be  against  public  policy,  unlawful  and  void; 
and  any  person  or  persona  creating,  entering  Into, 
beeoning  a member  of  or  participating  in  ouch 
arrangements,  contrasts,  agreements,  combinations 
or  understandings  shall  be  deemed  end  adjudged 
guilty  of  a conspiracy  in  restraint  of  trade, 
and  punished  as  provided  for  in  this  article.* 

Section  3.  paragraph  (a)  latloaal  Industrial  Recovery 
Act,  comsonly  known  ns  *V.  R.  A.*  provides  as  follows: 

"Upon  the  application  to  the  President  by  one 
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or  more  trade  or  industrial  §ssolations  or 
grougps,  the  President  may  approve  a code  or 
codes  of  fair  competition  for  the  trade  or 
industry  or  subdivision  thereof,  rsprsssntsd 
by  the  applicant  or  applicants,  if  the  Presi- 
dent finds  (l)  that  such  associations  or 
groups  impose  no  inequitable  restrictions  on 
admission  to  membership  therein  and  are  truly 
representative  of  such  trades  or  industries 
or  subdivisions  thereof,  and  (3)  that  smeh 
code  or  codes  ere  net  designed  to  promote 
monopolies  ox  to  eliminate  or  oppress  small  en- 
terprises and  sill  not  operate  to  discriminate 
against  than,  and  will  tend  to  effectuate  the 
policy  of  this  title:  Provided.  That  such  sods 
or  codes  shall  not  permit  monopolies  or  mono- 
polistic praotlese.  * * • * » 

It  is  the  opinion  of  this  department,  the  Industrial 
itseovery  Aot  does  not  repeal  nor  suspend  the  operation  of  the 
herein  above  quoted  provisions  of  the  XI scour 1 Statutes  pro- 
hibiting contrasts  to  fix  prisms  or  ree train  trade  and  com- 
merce. 


This  department  will  enforce  the  Missouri  Anti-Trust 
Statutes  against  any  person  or  Corporation  who  violate  seme. 

This  department  appreciates  highly  the  spirit  of  your 
letter  and  sill  be  pleased  at  any  time  to  furnish  you  any 
Information  we  any  have  available  upon  the  subject  matter  of 
your  letter  or  any  other  question  properly  coning  within  the 
sphere  of  the  Legal  Department  of  the  State  of  Missouri. 


Very  respectfully  yours, 


APPROVED: 


wf  wrnmsm — 

Attorney-General . 


troairaai 

Assistant  Attorney  General. 
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STATE  BARBERS  BOARD:  Salary  of  retiring  Board  ends 
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Hon.  Forrest  Smith, 
State  Auditor* 
Jefferson  City,  Mo. 


September  6, 


Dear  Mr.  Smith: 


This  office  is  In  receipt  of  your  letter  of  August 
16,  1933  in  which  you  reouest  an  opinion  from  this  department 
as  to  the  following  state  of  facts: 

"I  have  presented  far  payment  the 
July  expenses  and  July  salaries  of  both 
the  retiring  members  of  the  State  Bar- 
bers Board  and  the  new  members. 

The  commissions  of  the  new  members 
issued  by  the  Governor  were  all  dated 
June  30,  1933.  The  new  members  ouall- 
fled  by  taking  their  oath  of  office  on 
July  7,  1933. 

My  office  would  appreciate  an  opinion 
as  to  whether  both  the  old  board  and 
the  new  board  could  legally  draw  salary 
for  services  during  the  same  time.  Also, 
whether  both  boards  could  draw  travelling 
expenses  for  the  same  period. 

The  appropriation  made  by  the  Legislature 
for  the  Barbers  Board  Is  contained  in 
Sec.  4,  page  92  of  the  1933  Missouri  Laws." 

Section  13523,  R.3.  Mo.  1929  provides,  in  so  far  as 
it  is  pertinent,  as  follows: 

"A  board  of  examiners,  to  consist  of  three 
persons,  citizens  of  this  state  for  at 
least  three  years  prior  to  their  appoint- 
ment, is  hereby  created  to  carry  out  the 
purposes  and  to  enforce  the  provisions  of 
this  chapter.  Such  board  shall  he  appointed 
by  the  Governor,  by  and  with  the  advice 
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and  consent  of  the  senate:  Provided, 
that  all  members  must  have  had  a 
practice  of  at  least  five  years  at  the 
said  occupation  prior  to  their  appoint- 
ment. Each  member  of  said  board  shall 
serve  for  a term  of~?oar  years  a n5 "until 
Ms  successor  is  appointed  and  qualified. 

Gee.  5,  Art.  XIV  of  the  Constitution  of  the  State  of  Mis- 
souri provides  as  follows: 

"In  the  absence  of  any  contrary  provision, 
all  officers  now  or  hereafter  elected 
or  appointed,  subject  to  the  right  of 
resignation,  shall  hold  office  during 
their  official  terms,  and  until  thair 
successors  shall  be  duly  elected  or 
appointed  and  qualified." 

In  the  case  of  State  ex  rel  v.  Thompson,  38  Mo*  193,  the 
Court  held  that  by  virtue  of  the  Constitution  the  Superintendent 
of  Public  Instruction  was  continued  in  office  until  his  successor 
was  appointed  or  elected  and  qualified.  The  Court  said: 

"When  the  plaintiff's  successor  was  duly 
appointed  and  qualified,  his  term  expired, 
and  not  before."  (Emphasis  ours} 

In  the  ease  of  State  ex  rel.  The  Attorney  General  ▼.  Hanson, 
73  Mo.  78,  the  Court  said: 

'"The  first  question  is,  what  constitutes, 
under  the  law,  the  official  term  of  Justices 
of  the  peace?  The  statute  in  fores  now 
and  when  respondent  was  elected  and  quali- 
fied, provides  that:  'Justices  of  the  peace 
are  to  be  commissioned  by  the  oounty  court, 
and  shall  hold  their  office  for  four  years, 
and  until  their  successors  are  elected  and 
cruallfied. ' The  constitution  of  the  State— 

Sth  section,  14th  article — declares  that: 

'In  the  absence  of  any  contrary  provision, 
all  officers  now  or  hereafter  elected  or 
appointed,  shall  hold  office  during  their 
official  terms,  and  until  their  successors 
shall  be  duly  elected  or  appointed  and 
qualified. * The  stipulation  of  the  parties 
shows  that  at  the  November  election  In  1876, 
the  respondent  was  duly  sleeted,  commis- 
sioned and  qualified  as  a justice  of  the 
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peace  within  and  for  Kaw  Township,  in 
Jackson  County,  Missouri,  for  the  period 
of  four  years,  and  until  his  successor 
was  duly  elected  or  appointed  and  quali- 
fied. It  would  s jem  from  this  that  the 
period  of  four  years,  arTJ  whatever  time 
t ■•erearfur  ma"  elapse  before  the  election 
or  appointment  anjfyualTfication  of  hi  a 
sucoeesor.  cons tTEuEeai’h e offlc iaT  term 
of  justices  of  the 

From  a consideration  of  these  cases  it  may  be  seen  that 
the  term  of  office  of  a public  officer  elected  or  appointed  to  hold 
office  for  a definite  period,  and  until  hie  successor  is  appointed 
or  elected  and  qualified,  expiree  at  the  time  of  the  qualification 
of  such  successor. 

This  principle  of  law  is  announced  by  Judge  Arnold  of  the 
Kansas  City  Court  of  Appeals  in  the  case  of  3tate  ▼*  Brown,  274  S.W. 
965,  l.c.  96?: 


"The  law  is  well  settled  that,  where  a 
public  officer  is  elected  or  appointed 
to  hold  office  for  a definite  period, 
and  until  his  successor  is  appointed  or 
elected  and  qualified,  failure  to  appoint 
or  elect  a successor  at  the  end  of  sueh 
period  does  not  work  a vacancy.  State 
ex  rel.  Lusk,  18  Mo. 333;  State  ex  rel. 

Stevenson  v.  Smith,  87  Mo.  158.  It 
follows  that  the  lnotnabont  properly  holds 
until  'li  is  successor  is  elected  or  appolnl  [ed 
and  ^-ualTfled.  and  it  is  then  onTy  thaT 
Sis  term  expires.  sTaTe  ex  rel.'  Robinson 
v.  Thompson , 3§Mo.  192;  State  ex  rel 
Ranson,  73  Mo.  78." 

It  is  a well  recognized  rule  of  law  that  the  right  of  a 
publie  officer  to  the  salary  of  his  office  is  a right  created  by 
law  and  is  incident  to  the  office;  it  does  not  have  a contractual 
basis,  nor  Is  i t <fepen dent;  upon  the  fact  or  value  of  services  actu- 
ally rendered. 

In  the  case  of  King  v.  Rlverland  Levee  District,  279  S.W. 
195,  218  Mo.  App.  490,  the  Court  said:  (L.e.  196) 

"It  Is  no  longer  open  to  question  but  that 
compensation  to  a public  officer  is  a 
matter  o f staTuto  and  not  of  contra oT.  and 
that  compensation  exists . T?  It  exit is 
nil , solely  as  the~crea lion  o3T~ the  Taw 
and"  then  is  Incidental  to  the  office. 

State  ex  rel  "vane  v.  Gordon,  245  Uo.  12 
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loe.  cit.  27,  149  S.W.  638;  Sanderson 
v.  Pike  County,  195  Mo.  598,  93  S.W.  942; 

State  ex  rel  Troll  ▼.  Broun,  146  Mo.  401, 

47  S.W.  504.  Furthermore,  our  Supreme 
Court  has  cited  with  approTal  the  state- 
ment of  the  general  rule  to  he  found  in 
State  ex  rel  Pedeklng  v.  McCracken,  60 
Mo.  App.  loe.  cit.  656,  to  the  effect  that 
the  rendition  of  services  by  a public 
officer  is  to  he  deemed  gratuitous  unless 
a compensation  therefor  is  provided  by 
statute,  and  that  if  by  statute  compensa- 
tion is  provided  for  in  a particular  node 
or  manner,  then  the  officer  is  confined 
to  that  manner  and  is  entitled  to  no 
other  or  further  compensation,  or  to  any 
different  mode  of  securing  the  same. 

State  ex  rel  ‘Svans  v.  Gordon,  supra.  " 

Therefore,  in  view  of  the  foregoing,  it  is  the  opinion  of 
this  department  that  the  term  of  office  of  the  retiring  members 
of  the  State  Barbers  Board  expired  July  7,  1933,  at  the  time  the 
new  members  qualified  by  taking  their  oath.  The  salary  and  expense 
appropriation  being  incident  to  the  office,  the  retiring  member* 
of  the  State  Barber  Board  can  not  legally  draw  any  salary  or  trav- 
elling expenses  for  the  period  subsequent  to  July  7,  1933. 


Respectfully  submitted. 


JOHN  W.  HOFIEAN,  Jr. , 
Assistant  Attorney  General. 


APPROVED : 


"•"fioif  fa* mrarcr. 

Attorney  General 
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September  11,  1933. 


Hon.  C.  Arthur  Anderson, 
Proseeuting  Attorney, 

St.  Louis  County, 
Clayton,  Missouri. 


Dear  Sir: 


This  is  to  acknowledge  receipt  of  your  letter  of  August 
16,  1933,  which  reads  as  follows: 

f "This  office  has  been  requested  to  give 
an  opinion  by  the  Dyer  0THare  Hauling 
Company,  of  this  vicinity,  which  company 
operates  a number  of  trucks  as  a contract 
hauler  in  Missouri  within  a radius  of 
120  miles  of  this  point. 

The  question  arises  from  the  construction 
to  be  placed  on  Section  5270  paragraph  (e) 
of  the  Missouri  Bus  and  Truck  Law  passed 
by  the  56th  General  Assembly  of  1931,  and 
given  as  General  Order  No.  27. 

The  language  of  Sec.  5270,  paragraph  (e) 
reads  as  follows:  *{e)  It  shall  be  unlawful 
for  a contract  hauler  to  accept  persons  or 
property  for  transportation  from  a point  on 
a regular  route  destined  to  a point  on  a 
regular  route,  or  where  through  or  joint 
service  is  being  operated  between  suoh 
points  and  any  contract  hauler  so  offending 
shall  be  guilty  of  a misdemeanor  and  punished 
as  provided  by  section  5275  of  this  Act.1 

The  question  is  whether  or  not  this  is  con- 
stitutional, and  it  seems  that  this  section 
is  somewhat  unfair  and  discriminatory. 

This  question  was  previously  submitted  by 
A.J.  Frank,  Constable  of  Central  Township,  of 
this  County,  but  owing  to  the  prohibition 
against  giving  an  opinion  to  anyone  but  the 
Prosecuting  Attorney,  the  opinion  was  not 
given. 
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Because  of  the  very  high  standing  of 
this  firm  in  this  community,  we  are 
pleased  to  renew  the  renuest  for  the 
opinion  and  will  thank  you  for  an  early 
reply. 1 " 

You  ask  whether  or  not  paragraph  (e)  of  See.  5270,  Laws 
of  Mo.  1931,  p.  310  is  constitutional  because  it  appears  to  be 
discriminatory.  At  first  glanee  the  same  does  appear  discriminatory 
between  contract  haulers  and  motor  carriers,  as  both  use  the  high- 
ways for  their  plaee  of  business;  however,  a comparison  of  the 

statutes  relating  to  both  classes  reveals  that  the  Legislature  in 

exercising  its  right  to  regulate  and  supervise  trucks  using  the 
highways  for  private  gain  or  business  Imposed  restrictions  on  the 
classes  thereof  to  the  end  that  the  Public  Service  Commission  would 
have  complete  supervision  and  power  of  regulation  over  all  clashes 
of  persons  thus  using  the  highways.  The  State  has  the  right  to 
regulate  and  use  the  highways  in  the  manner  it  has  provided. 

In  Carson  v.  Wood ram,  120  S.H.  512,  the  Supreme  Court  of 

Virginia  said: 


"The  right  of  a citizen  to  travel  upon 
the  highway  and  transport  his  property 
thereon  in  the  ordinary  course  of 
life  and  business  differs  radically 
and  obviously  from  that  of  one  who 
makes  the  highway  his  place  of  business 
and  uses  it  for  private  gain  in  the 
running  of  a stage  coach  or  omnibus. 

The  former  is  the  usual  and  ordinary 
right  of  a citizen,  a right  common  to 
all,  while  the  latter  is  special,  unu- 
sual and  extraordinary.  As  to  the 
former  the  extent  of  the  legislative 
power  is  that  of  regulation;  but  as 
to  the  latter.  Its  power  is  broader. 

The  right  may  be  wholly  denied  to 
others,  because  of  this  extraordinary 
nature.  (Many  cases  cited)". 

The  United  States  District  Court  in  Schwartzman  service, 
I no.  v.  Stahl,  et  al,  60  Pad.  Rep.  (2d)  1034,  l.c.  1037,  recognizes 
this  doctrine;  we  nuote: 

"At  the  outset  it  must  bo  acknowledged 
that  the  State  has  the  pftwer  to  regu- 
late and  control  the  movement  of  motor 
vehicles  over  its  highways.  This  it 
may  do  in  the  interest  of  public  con- 
venience and  safety  and  for  the  pro- 
tection of  the  highways.  Provisions  of 
this  character  have  been  uniformly 
sustained.  (Many  oases  cited}" 
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Judge  ReeTes  in  redering  the  decision,  ouoted  on  the  same  page, 
said: 

"The  highways  belong  to  the  State. 

It  may  make  prowl si ons  appropriate 
to  securing  the  safety  and  conveni- 
ence of  the  public  in  the  use  of 
them.  ****  Assuming  therefore  the 
power  and  right  of  the  State  to  regu- 
late and  supervise  its  highways,  such 
right  cannot  be  hampered  or  restricted 
within  narrow  bounds.  On“The  contrary, 
to  the  end  that  such  right  might  be 
fully  enjoyed  and  exercised,  there 
is  a constant  recognition  of  the  prin- 
ciple that  the  State  has  a broad 
discretion  in  classification  in  the 
exercise  of  its  power  of  regulation. 

****  Upon  such  classification  no  person 
can  Interpose  an  objection  save  only  in 
those  cases  where  the  classification  or 
discretion  is  entirely  arbitrary." 

Having  thus  established  the  fact  that  the  State  may 
regulate  the  uses  of  its  highways,  we  now  proceed  to  determine  in 
what  manner  and  method  the  State  has  sought  by  statute  to  regulate 
trucks  using  the  highways  for  private  gain  or  business.  The  dis- 
tinction and  definition  of  a "contract  hauler"  and  "motor  carrier" 
can  be  discerned  by  reciting  herein  the  definition  of  each.  A 
"contract  hauler",  under  sec.  5264  Laws  of  Mo.  1931,  p.  305,  is 
defined  as  follows: 

"*The  term  'contract  hauler*  when  used 
in  this  act,  means  any  person,  firm  or 
corporation  engaged,  as  his  or  its 
principal  business.  In  the  transporta- 
tion for  compensation  or  hire  of  persons 
and/or  property  for  a particular  person, 
persons,  or  corporation  to  or  from  a 
particular  place  or  places  under  special 
or  individual  agreement  or  agreements 
and  not  operating  as  a common  carrier 
and  not  operating  exclusively  within  the 
corporate  limits  of  such  city  or  town 
and  lift  suburban  territory  as  herein 
defined.*" 
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In  the  same  section,  under  paragraph  (b),  the  term 
"motor  carrier"  is  defined  as  follows: 

"’The  term  ’motor  carrier’  when  used 
in  this  act,  means  any  person,  firm, 
partnership,  association,  joint-stock 
company,  corporation,  lessee,  trustee, 
or  receiver  appointed  by  any  court 
whatsoever,  operating  any  motor  vehicle 
with  or  without  trailer  or  trailers 
attached,  upon  any  public  highway  for 
the  transportation  of  persons  or  property 
or  both  or  of  providing  or  furnishing 
such  transportation  service,  for  hire 
as  a common  carrier.’" 

A distinction  exists  between  contract  hauler  and  motor 
carrier  in  this:  A contract  hauler  is  not  required  to  pay  an 
annual  license  fee,  whereas,  a motor  carrier  must. 

Art.  IY,  Sec.  44a,  p.  92  of  the  Constitution  of  the  State 
of  Missouri  in.  part  provides: 

"****For  a period  of  ten  years  after  the 
adoption  hereof,  the  CJeneral  Assembly  shall 
have  no  power  to  levy  and  collect  state 
registration  fees,  license  taxes  or  other 
taxes  on  motor  vehicles  (except  the  property 
tax  on  motor  vehicles  and  state  license  fees 
or  taxes  on  motor  vehicle  common  carriers) 
or  state  taxes  on  the  sale  or  use  of  motor 
vehicle  fuels  ***** 


sec.  5272,  Laws  of  Mo.  1931,  p.  311,  subdivision  (c) 
provides  the  amount  of  the  annual  license  fee  on  motor  carriers. 
Thus,  a distinction  is  made  between  contract  haulers  and  motor 
carriers  in  that  the  former  pays  no  annual  license  fee  and  the 
latter  does. 

A further  distinction  between  the  two  classes  exists  in 
this:  That  a contract  hauler  receives  a contract  hauler’s  permit 
and  is  restricted  by  certain  limitations  of  the  statute  in  his 
activities,  i.e.,  paragraphs  (d)  and  (e)  of  Sec.  5270,  Laws  of 
Mo.  1931,  p.  310,  which  provide: 

"(d)  A contract  hauler  may  receive  persons 
or  property  at  a point  located  on  a regular 
route  and  destined  to  a point  not  located 
on  a regular  route  and  receive  persons  or 
property  at  a point  not  located  on  a regular 
route  and  destined  to  points  on  a regular 
route." 
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"(e)  It  shell  he  unlawful  for  a 

eon tract  hauler  to  accept  persons  or 
property  for  transportation  fro®  a 
point  on  a regular  route  destined  to 
a point  on  a regular  route,  or  where 
through  or  joint  serrlce  Is  toeing 
operated  hetvoen  such  points  and  any 
eontract  hauler  so  offending  shall  ba 
guilty  of  a misdemeanor  and  punished 
as  provided  toy  See t ion  5275  of  this 
act." 

A motor  earrier  Is  restricted  to  travel  on  a regular 
route  and  may  only  do  business  on  the  route  as  shown  in  the  orig- 
inal application  for  the  Certificate  of  Necessity  and  Convenience, 
while  the  eontract  hauler,  by  his  permit  is  entitled  to  contrast 
and  conduct  his  business  under  said  contracts  In  any  manner  In  so 
far  as  It  does  not  conflict  with  a regular  route  allotted  to  the 
motor  earrier. 

The  trucks  of  tooth  contract  haulers  and  motor  carriers 
are  regulated  as  to  sine,  weight,  speed,  eapaolty  of  load.  Insur- 
ance and  safety  devices,  and  the  only  distinct ions  exercised 
between  the  teC  elaseee  are: 

(1)  The  route  over  which  they  travel; 

(3)  The  payment  of  annual  license  fees; 

(3)  The  kind  of  permit  each  receives. 

In  order  to  hold  paragraph  (e),  See.  £370,  Laws  of  Ho. 
1931  unconstitutional , It  must  be  shown  that  the  discrimination 
between  contract  haulers  and  motor  aarrlers  hereinbefore  set  oat 
le  unjust  end  arbitrary.  He  again  quote  from  the  Schwartxmen 
Cane,  supra , l.c.  1038: 

"It  is  the  law  that,  even  though  an 
exemption  is  a clear  discrimination, 
it  Is  not  invalid  unless  arbitrary. 

German  Alliance  Ins.  Co.  ▼.  Kansas, 

333  U.3.  389,  ete.  The  fact  the  legis- 
lative classification  may  rest  on  narrow 
distinctions  as  decided  in  German  Alli- 
ance Insurance  Company  v.  Kansas,  supra." 

In  State  ex  inf*  Barker  ▼.  Kansas  City  Gas  Company,  254 
Mo.  915,  le.  534,  our  Supreme  Court  said: 

"That  aet  la  an  elaborate  law  bottomed 
on  the  police  power.  It  evidences  a 
publia  polity  hammered  out  on  the  anvil 
of  public  discussions.  It  apparently 
rsoogaixsm  certain  generally  accepted 
economic  principles  and  conditions,  to-wit, 
that  a public  utility  (like  gas,  water, 
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ear  service,  et.)  Is  In  its  nature  a 
monopoly!  that  competition  is  inadequate 
to  protect  the  public,  and  if  it  exists, 
is  likely  to  bee  cue  an  economic  waste; 
that  state  regulation  takes  the  plaee 
of  and  stands  for  competition;  that  such 
regulation,  to  command  respect  from  patron 
or  utility  owner,  must  be  in  the  nans  of 
the  overlord,  the  State,  and  to  be  effective 
must  possess  the  power  of  intelligent 
visitation  and  the  plenary  supervision  ef 
every  business  feature  to  be  finally 
(however  invisibly)  reflected  In  rates  and 
quality  of  service." 

In  Pugh  v.  Public  service  Commission,  et  si,  10  S.W*  (3d) 
946,  l,a,  951,  the  Supreme  Court  held: 

"It  1 8 settled  by  the  decisions  of  both 
stats  and  federal  courts  that  the  mere 
feet  a rate  fixing  is  discriminatory  is 
not  conclusive  that  such  discrimination 
is  unjust  and  therefore  unlawful  and 
invalid,  (many  oases  cited)” 

And  further,  in  State  v.  M.K.  & T.  Railway  Company,  17* 
S.W.  40,  the  court  said: 

•Arbitrary  discriminations  alone  are  unjust 
if  the  difference  in  rates  be  based  upon 
a reasonable  and  fair  difference  in  Condi- 
tions which  equitably  and  logically  Justify 
a different  mte,  It  is  not  an  unjust 
discrimination.” 

t.r\  . 

Many  cases  could  be  cited  to  show  the  narrow  bounds  in 
vhleh  the  Supreme  Court  has  held  discrimination  in  class if lea t ions 
was  eonatitutlonal.  The  Sehwartzman  Case,  supra,  held  that  the 
provision  relating  to  exemption  of  dairy  and  farm  products  was 
constitutional.  In  that  case  the  Court  distinguished  between  our 
statute  and  the  Florida  statute*  which  was  the  basin  of  the  decis- 
ion in  anltfe  v.  Calhoun,  £83  U.S.  653.  The  constitutionality  of 
the  entire  Bus  and  Truck  Law  was  clearly  upheld  in  the  Schwarts- 
men  Came,  supra,  when  the  Court  said: 

'•This  ease  involves  the  constitutional 
validity  of  certain  sections  of  the 
statute  of  Missouri.  The  particular 
net  assailed  relates  to  f transportation 
of  persons  by  motor  vehlelo  ovor  public 
highnmya  of  tho  State  of  Missouri.  *■ 
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And  further: 

"'Bvery  presumption  must  be  Indulged 
in  favor  of  the  constitutionality 
of  the  law.  Vhile  validity  of  a 
statute  can rot  stand  upon  legislative 
declaration  alone,  yet  the  rule  Is 
that  'the  legislative  declaration  of 
purpose  and  policy  is  entitled  to 
gravest  consideration,  and  unless 
clearly  overthrown  by  the  facts  of 
record,  must  prevail.'’' 

And  further: 

"The  whole  enactment  in  view  of  the 
foregoing  appears  to  be  designed  to 
accomplish  the  legislative  purpose 
by  It  'of  promoting  and  conserving 
the  interests  and  convenience  of  the 
publie* . 

It  Is  obvious  in  view  of  the  evidence 
before  the  court  that  it  was  needful 
legislation,  not  only  to  limit  the 
number  of  motor  vehicles  in  use  on 
the  highways,  both  as  motor  carriers 
and  contract  haulers,  but  in  like  manner 
to  supervise  and  regulate  them  In  the 
matter  of  the  size  of  the  trucks,  the 
character  of  business  done,  and  the 
responsibility  of  the  operators.'* 

From  the  foregoing,  It  is  the  opinion  of  this  department 
that  paragraph  (e)  of  Sec.  5270,  supra,  is  constitutional,  and 
that  the  discrimination  between  motor  carriers  and  oontract  haulers 
Is  not  unfair  or  arbitrary. 


He spec t fully  submitted. 


OLLITEH  W.  NOLEN, 
Assistant  Attorney  General 


APPROVED: 


RoyMcKlt trick. 
Attorney  General 
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No  authority  to  pay 
Board  of  Health  from 
funds  appropriated  to 
Commission  for  specific 


purposes. 
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Hon.  Forrest  Smith, 
State  Auditor, 
Jefferson  City,  Mo. 


Dear  Sir: 


This  department  acknowledges  receipt  of  a letter 
from  you  as  follows: 

"I  am  in  receipt  of  a letter  from 
Mrs.  Mary  E.  Ryder,  executive 
director  of  the  Missouri  Commission 
of  the  Blind,  asking  an  opinion  as 
to  whether  $175.00  a month  could  he 
taken  from  the  general  operating 
expense  of  the  appropriation  as 
shown  In  Sec.  1,  pages  137  and  138, 

Missouri  Laws  1933,  and  given  to  the 
State  Board  of  Health. 

Our  department  would  appreciate  an 
opinion  from  your  office  as  to  the 
legality  of  this  transfer,  also  from 
what  item  in  the  appropriation,  if 
any,  could  this  money  be  taken. 

In  the  proper  determination  of  your  question,  we  are 
first  directed  to  the  provisions  of  our  Constitution  from 
which  we  quote.  Section  43,  Art.  IV  of  the  Constitution  be- 
gins with  this  provision: 

"All  revenue  collected  and  moneys  re- 
ceived by  the  State  from  any  source 
whatsoever  shall  go  into  the  treasury 
and  the  General  Assembly  shall  have  no 
power  to  divert  the  same,  or  to  permit 
the  money  to  be  drawn  from  the  treasury, 
except  in  pursuance  of  regular  appropri- 
ations made  by  law." 
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Also,  Sec.  19,  Art,  X of  the  State  Constitution 
provides: 


"No  moneys  shall  ever  be  paid  out  of 
the  treasury  of  this  state  or  any  of 
the  funds  under  its  management, 
in  pursuance  of  an  appropriate 
law." 

In  the  case  of  State  ex  rel  v.  Gordon,  236  Mo.,  l.c,  156, 
our  Supreme  Court  inconstruing  these  sections,  said: 

"’The  language  of  the  foregoing  provis- 
ions of  the  Constitution  Is  clear  and 
expliolt  and  forbids  the  payment  of 
money  from  the  State  Treasury  ’received 
from  any  source  whatsoever’,  or  ’of  any 
funds  under  its  management’,  except  in 
pursuance  of  regular  appropriations  made 
by  law.  Because  of  this  constitutional 
inhibition  we  have  no  difficulty  in  de- 
ciding that  In  the  absence  of  an  appro- 
priation made  by  the  General  Assembly 
for  that  purpose,  no  funds  could  be 
lawfully  paid  out  of  the  State  treasury 
for  the  support  and  maintenance  of  the 
game  department.’" 

And  in  State  ex  rel  v.  Hackmann,  314  Mo.,  l.c.  53,  stated: 

"It  further  appears  that  no  money  has  been 
appropriated  out  of  which  relator’s  bill, 
as  herein  submitted,  can  be  paid  and  since 
under  the  provision  of  Seotion  19,  \rticle 
X of  the  Constitution,  no  money  may  be  paid 
out  of  the  State  Treasury  except  in  pursuance 
of  an  appropriation  by  law  the  respondent 
was  and  is  without  authority  to  issue  a 
warrant  in  payment  of  relator’s  claim.  For 
it  cannot  be  said  that  a claim  is  paid  pur- 
suant to  an  appropriation  act  where  it  is 
paid  out  of  money  specifically  appropriated 
for  a~~SnTf7e rent  purpose." 

From  the  above  it  clearly  appears  that  if  no  money  has  been 
appropriated  from  which  the  Missouri  Commission  of  the  Blind  could 
pay  the  $175.00  per  month,  and  since  under  the  provisions  of  the 
Constitution,  supra,  no  money  may  be  paid  out  of  the  State  Treas- 
ury except  In  pursuance  of  an  appropriation  by  law,  the  State 
Auditor  was  and  is  without  authority  to  issue  a warrant  in  payment 
of  such  a claim.  It  cannot  be  s;id  that  a claim  is  paid  pursuant 
to  an  appropriation  if  it  is  paid  out  of  money  specifically 
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appropriated  for  a different  purpose.  Laws  1933,  p.  137,  Sec.  1, 
reads  as  follows: 

"For  the  purpose  expressed  in  Chapters 
50  and  51,  R.S.  19S9,  there  is  hereby 
appropriated  out  of  the  State  Treasury, 
chargeable  to  the  blind  pension  fund, 
for  the  use  and  benefit  of  the  Commission 
of  the  Blind,  the  following  amounts  for 
the  specific  purposes  expressed  herein. * 

From  the  above  appropriation  aot  it  will  readily  be  soen 
that  the  appropriation  is  made  for  the  use  and  benefit  of  the  Com- 
mission of  the  Blind  and  for  the  specific  purposes  expressed  in 
said  Act*  Now,  if  Twenty-one  Hundred  Dollars  ($2100.00)  annually, 
or  any  sum  for  that  matter,  be  paid  out  of  money  specifically 
appropriated  for  the  purposes  expressed  in  subdivisions  A,  B,  C 
and  D of  Sec.  1 of  the  Laws  of  1933,  p.  137,  for  the  benefit  of 
the  Conmission  of  the  Blind,  it  could  not  be  said  that  said  sum, 
or  any  sum,  so  paid  was  pursuant  to  the  appropriation,  as  it  nec- 
essarily would  be  paid  out  of  money  specifically  appropriated  for 
a different  purpose. 

In  view  of  the  provisions  of  the  Constitution  and  the  de- 
cisions of  our  Supreme  Court,  this  department  is  of  the  opinion 
that  the  State  Auditor  would  have  no  authority  to  issue  a warrant 
to  the  State  Board  of  Health  and  charge  it  to  the  general  operating 
expense  of  the  Commission  of  the  Blind. 


Respectfully  submitted, 


W.  W. 

Assistant 


BARNES, 

Attorney  General. 


APPROVED: 
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Attorney  General. 
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INCOME  TAX:  Income  tax  by  foreign  state  may  be  deducted. 
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Hon.  forrest  Smith, 
State  Auditor, 
Jefferson  City,  Ho. 


September  11, 


1955 


Deer  Hr.  Smith: 


This  department  Is  in  receipt  of  your  letter  In 
which  you  make  the  following  request  for  en  opinion: 

,WW111  you  pleese  furnish  this 
o fries  an  interpretation  of  the 
following  paragraph,  found  under 
Seatlon  1011$,  Imposed  by  Revised 
Statutes,  1919,  and  Amended  Laws, 

1931: 

*Znooma  on  whlah  tax  paid 
in  another  stats:  Suob  part  of  the 
lneoma  In  any  taxable  year,  on  whlah 
a tax  is  Imposed  by  any  other  stats 
and  paid  to  such  state,  shall  be 
deducted  where  snob  income  Is  included 
in  ths  taxpayer’s  return,  but  this 
deduction  shall  not  be  allowed  in  any 
ease  where  the  net  lneoma  applicable 
to  this  state  shall  be  determined  by 
multiplying  the  total  net  Income  by  a 
fraction. * 

An  early  reply  will  be  appreciated. *■ 

See.  10115,  R.3.  Ho.  19S9,  aa  Amended  Laws  of  Ho. 
1931,  p.  365  provides  in  part  aa  follevat 

tax  shall  ba  levied  upon, 
assessed  against,  collected  from, 
and  paid  by  ewary  individual,  a 
cltlsam  or  resident  of  this  state, 
upon  net  lneoma  received  from  all 
sources  during  the  preceding  year 
In'  excess  of  the  exemptions  now  or 
hereafter  provided,  end  a Ilka  tax 


Hob,  Forrest  Smith 


Sspt.  11,  1933 


•hall  k ltrlii  «poat 
against,  MUMttd  from,  and  paid 
by  mry  Individual,  not  a resident 
or  oltlzaa  of  this  ataia.  upon  net  ’ 
Income  received  from  all  aouraaa 
within  this  atata.  durian  the  nreeedlaz 
year  in  axaaaa  or  tha  exempt  i< 
or  baraaftar  provided;  ***** 


Tha  regulations  of  tha  Stata  Auditor  with  rafaraaaa 
thla  aaatloa  of  tha  law  are  aa  follows: 

(a)  Individual  Saaldants  and  Cltlzsns. 
swary  Indlwldnal  a sltisan  or  raaldant 
of  tha  Stata  of  Missouri  la  llabla  to 
tax  on  his  or  har  an  tire  nat  mamma 
from  all  aoarsaa  within  and  without  thla 
atata,  swam  though  ha  nay  own  no 
within  thla  state  and  derive  no  ini 
from  aouraaa  within  this  atata.  JL 
parson  domiciled  in  tha  Stata  of  Missouri 
and  any  parson  who  maintains  a permanent 
plaaa  of  raaidanaa  within  this  atata  la 
aanaidarad  a raaldant  of  this  stata.  See 
, 10117  for  gross  1 neons  of  ra aidants 
citizens  and  Sea.  10190  for  allowable 
deduetlons. 


to 


A.  W 
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i 
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Mon  Raaldant  IndlTi  duals  are  liable 
tax  oa  nat  income  derived  from  aouraaa 
within  tha  Stata  of  Missouri.  Any  non* 
raaldant  individual  employed  by,  or  wsrldag 
for  any  corporation  or  Individual,  with 
prinolpal  off lea  or  bransh  office  in  this 
atata  is  aonsldered  aa  reeelvlng  his  lnaona 
from  aouraaa  In  Missouri  oven  though  hi  a 
employment  nay  bo  entirely  outside  thla 
stata  and  only  dlreeted  from  auoh  principal 
or  bransh  off  Iso.  Any  individual  actively 
engaged  la  employment  In  this  stata  shall 
hm  considered  as  receiving  income  from  this 
stats  regardless  of  where  principal  office 
ar  point  of  remuneration  may  bo. 


Mon* raaldant  Individuals  failing  ar  refuai; 
to  file  returns  within  tha  tins  required 


Shall  lose  tha  right  to 
tloas.  See  See.  lQUTfor  gross  income 
sources  within  Missouri,  and  3oe.  10120  for 
deductions  allowable  to  aea-resldaat  Individ* 
wain.” 
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For  the  purpose  of  determining  net  income,  the  lav 
permits  certain  deductions  from  gross  income.  The  statutory  de- 
ductions are  in  general,  though  not  exclusively,  expenditures 
other  than  capital  expenditures,  connected  with  the  production 
of  Income.  See..  10120  B.S.  Ho.  1929  provides  for  these  deduet  ions, 
and  listad  thereunder  is  the  following  deduction i 

"Income  on  which  tax  paid  in 
another  state:  Such  part  of  ths 
income  in  any  taxable  year,  on 
which  a tax  is  imposed  by  any 
other  state  and  paid  to  such  stats, 
shall  ba  deducted  where  such  income 
is  included  in  the  taxpayer’s  return, 
but  this  deduction  shell  not  be 
allowed  in  any  ease  where  the  net 
income  applicable  to  this  stats  shall 
be  determined  by  multiplying  the  total 
nat  income  by  a fraction." 

In  interpreting  ths  above  paragraph.  It  may  be  helpful 
to  Illustrate  our  position  by  tha  usa  of  two  hypothetical  cases; 

(1)  For  instance,  X lives  in  the  State  of  Hew  York 

and  has  Income  from  sold  stetc  and  also,  income  from  sources  within 
the  State  of  Missouri.  A tax  is  Imposed  by  the  State  of  Wen  York 
on  the  income  received  from  the  State  of  Hew  York.  In  woking  hie 
return  to  the  State  of  Missouri,  X includes  the  Hew  York  income . 
This  may  be  deducted  in  arriving  at  the  taxable  net  Income  in  Mis- 
souri, for  under  See.  10115,  R.3.  Mo.  1929  s non-resident  is  taxed 
only  "upon  net  income  received  from  all  sources  within  this  state*. 
However,  in  making  his  return  to  tha  Stats  of  Missouri , Tf  ^ 'deter- 
mlnes  tha  net  income  applicable  to  this  Stetc  by  multiplying  the 
total  net  income  by  e fraction,  no  deduction  ahull  be  allowed  for 
tha  taxpayar  has  already  subtracted  the  income  earned  without  the 
State  of  Missouri  and  he  le,  therefore,  under  See.  10120  entitled 
to  no  deduction. 

(2)  The  situation  becomes  more  complicated  when  we 
consider  the  ease  of  a resident  of  the  State  of  Missouri.  For 
instance:  X,  s resident  of  the  State  of  Missouri  receives  income 
from  the  State  ef  Missouri  and  else,  from  the  State  of  Haw  York. 
Under  Sec.  10118,  he  is  required  to  pay  a tax  "upon  nat  income 
received  from  ell  sources".  This  nesessarlly  means  that  a tax  Is 
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imposed  on  all  income,  whether  received  fro*  within  or  without 
the  State  of  Missouri.  This  Is  equitable  in  so  lone  as  the 
foreign  stats  doss  not  Impose  a tan  upon  insane  earned  within 
the  forel0i  state.  If  sueh  tax  is  Imposed  by  the  for  si  9 stats. 

It  eertalnly  cannot  he  said  to  haws  been  the  Intention  of  the 
Legislature  to  tax  the  sane  Income  twice.  Therefore,  under  the 
deduction  allowed  la  See*  10120,  X may.  In  determining  his  net 
income,  dedust  the  1 neons  upon  which  a tax  is  Imposed  by  the  State 
of  Hew  York,  providing  he  does  not  determine  the  net  Insane 
applicable  to  this  elate  by  multiplying  the  total  net  1 noons  by 
a freetion. 

It  la  therefore  the  opinion  of  this  department,  reading 
that  portion  of  Sec.  10120  referred  to  by  you  as  a whole,  that 
a resident  or  non- resident  Individual  hawing  means  fra*  courses 
within  the  State  of  Missouri,  and  alas  Income  fro*  without  the 
state,  and  a tax  la  imposed  by  another  stats  from  which  the  other 
lneome  la  derived,  and  sueh  Insane  Is  Included  In  the  Return 
filed  to  the  State  of  Missouri,  that  portion  may  be  dsdueted  In 
arriving  at  ths  net  taxable  income  to  the  State  of  Missouri, 
provided  the  net  Insane  applicable  to  ths  Stats  of  Missouri  is 
not  determined  by  multiplying  the  total  means  by  s frost ion  ss 
provided  in  See.  101X8. 


Respectfully  submitted. 


JOHN  V.  HOFFMAN,  Jr., 
Assistant  Attorney  General. 


APPROVED 1 
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Attorney  General 
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September  12,  1933.  ^ 


Hon.  C*  Arthur  Anderson , 
Prosecuting  Attorney, 

St.  Louie  County, 
Clayton,  Missouri. 


FILED 


Dear  Sir: 


Attention:  Hon.  John  J,  Wolfe, 
Associate  Prosecuting  Attorney 


This  department  acknowledges  receipt  of  your  letter 
of  August  4,  1933  relating  to  the  "County  Budget  Lav"  passed 
by  tbs  last  Legislature.  Tour  letter  reads  as  follows: 

"At  the  last  session  of  the  Legislature 
a bill  was  passed  providing  for  a County 
Budget  in  eertain  oountles  - Session 
Aets  of  1933,  page  340. 

According  to  the  provisions  of  this  law 
a budget  for  county  azpandltures  and  e 
statement  of  income  for  each  year  nuet 
he  prepared  by  the  budget  offleer. 

At  the  present  time  ths  County  of  St. Louis 
is  advertising  for  bids  on  several  highway 
projects  and  we  are  In  doubt  na  te  whether 
or  not  wa  will  be  required  to  comply  with 
Section  19  of  the  Budget  Act  and  he  sub- 
ject to  the  penalties  of  Section  20 
before  e budget  can  become  effective  during 
the  month  of  January  1934." 

Prom  reading  the  County  Budget  law  we  note  that  sections 
9 to  SO  inclusive  apply  to  Bounties  of  more  than  30,000  inhabi- 
tants; St.  Louis  Coanty  bslng  mush  greater  in  population,  will 
therefore  be  guided  by  the  above  mentioned  sections,  sad  we  shall 
look  to  thaae  sections  in  determining  the  questions  presanted 
In  your  latter. 

There  is  no  emergency  clause  at  tha  closa  of  the  County 
Budget  Law;  thsrafore,  tha  law  became  affective  90  days  after 
tha  alose  of  tha  session  of  ths  Legislators,  same  being  July  34. 

In  the  sections  mentioned  above  there  appear  to  be  no  duties 
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which  become  mandatory  for  any  official  to  perform  before  Octo- 
ber 1,  1935.  See.  11,  Lave  of  Mo.  1953,  p.  347,  Is  In  part  aa 
follows : 

"On  or  before  October  1 of  each  year, 
each  department,  office,  institution, 
commission,  or  court  of  the  county  re- 
ceiving its  revenues  in  vhole  or  in 
part  from  the  county  shall  prepare  and 
submit  to  the  budget  officer  estimates 
of  its  requirements  for  expenditures 
and  its  estimated  revenues  for  the  next 
budget  year  compared  with  the  correspond- 
ing figures  for  the  last  completed  fiscal 
year  and  estimated  figures  for  the  current 
fiscal  year.  The  expenditure  estimates 
shall  be  classified  to  set  forth  the 
data  by  funds,  organization  units,  char- 
acter and  objects  of  expenditure;  the 
organization  units  may  be  subclassified 
by  functions  and  activities,  if  so  directed 
by  the  budget  officer.  The  estimates  shall 
be  accompanied  by  work  programs  showing 
the  work  it  is  planned  to  do  and  the  esti- 
mated cost  thereof  classified  according  to 
funds,  organization  units,  character  and 
objects  of  sxpendlture.  The  estimates  of 
revenuss  shall  be  prepared  by  the  accountisg 
officer  and  shall  be  classified  so  as  to 
show  the  reeeipts  by  funds,  organization 
units,  and  souroes.  The  budget  of fleer  may 
direct  that  aatimata  forms  be  prepared  amd 
sent  to  suoh  departments,  offices,  institu- 
tions, commissions  and  courts  by  the 
so counting  officer  and  that  the  estimates 
shall  be  returned  to  the  acaounting  officer 
for  tabulation.  If  any  department,  office, 
institution,  commission  or  court  shall  fail 
to  return  its  estimates  by  uetober  10,  the 
budget  officer  shall  make  the  estimates  and 
suoh  estimates  shall  be  considered  as  the 
estimates  of  such  department,  office,  in- 
stitution, commission,  or  court.** 

Tou  state  in  your  letter  that  St.  Louis  County  is  now 
advertising  for  bids  on  aevtral  highway  projects.  Thare  being 
no  duties  devolving  upon  any  one  at  the  present  time,  we  ere 
confronted  with  the  proposition  ns  to  whether  the  terms  of  the 
statute  should  bo  taken  into  consideration  before  said  bids  should 
be  considered.  It  was  stated  in  the  case  of  State  ex  rel  v*  Dlerks, 
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til  Mo.  568,  as  follows: 

"A  statutory  provision,  though  not 
going  Into  actual  operation  until  a 
future  time,  nay  have  a potential 
exl stance •* 

The  project a which  you  mention  will,  no  doubt,  be  let 
In  the  near  ruture,  and  the  law  now  being  effective  in  executing 
contrasts,  we  ouote  the  pertinent  part  of  Sec.  19,  Laws  of  uo. 
1933,  p.  350; 


"No  contract  or  order  Imposing  any 
financial  obligation  on  the  eounty  shall 
be  binding  on  the  county  unlees  It  be 
In  writing  and  unlsss  there  le  s balance 
etberwlse  unencumbered  to  the  credit  of 
the  appropriation  to  which  the  eame  is  to  be 
charged  and  a cash  balance  otherwise  un- 
encumbered in  the  treasury  to  the  credit 
of  the  fund  from  which  payment  is  to  be 
made,  each  sufficient  to  meet  the  obligation 
thereby  ineurred  and  unless  such  contract 
or  order  bear  the  cert If 1 cation  of  the 
accounting  officer  so  stating;  provided, 
that  la  ease  of  aay  contract  for  public 
work*  or  buildings  to  be  paid  for  from 
bond  funds  or  from  taxes  levied  for  the 
purpose  It  shall  be  sufficient  for  the 
ae counting  officer  te  certify  that  such 
bonds  or  taxes  have  been  authorized  by 
vote  of  the  people  and  that  there  Is  a 
sufficient  unencumbered  amount  of  such 
bonds  yet  to  \-e  sold  or  of  such  taxes  levied 
and  yet  to  be  eolleeted  to  meet  the  obli- 
gation In  ease  there  is  not  a sufficient 
unencumbered  cash  balance  In  the  treasury. 

All  contracts  and  purchases  shall  be  let  to 
the  lowest  and  best  bidder  after  due  oppor- 
tunity for  competition,  including  advertising 
the  proposed  letting  In  a newspaper  In  the 
ooonty  with  a circulation  of  at  least  500 
copies  per  Issue,  if  there  be  such,  except 
that  sueh  advertising  shall  not  be  required 
in  ease  of  contracts  or  purchases  involving 
an  expenditure  of  lees  than  $500 . 00 , in 
which  case  notice  shall  be  posted  on  the  bul- 
letin board  in  the  court  house.  All  bids 
for  any  contrast  or  purchase  may  be  rejected 
and  new  bide  advertised  for," 

the  provisions  of  which  should  he  so  construed  so  as  not  to  dsfsst 
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the  purpose  of  the  County  Budget  Law  and  make  It  Impossible  for 
the  accounting  officer  to  earjry  out  hie  duties,  and  subject  him- 
self to  the  penalties  as  set  forth  la  Seetlon  80,  Laws  of  llo. 

1933,  p.  351,  which  Is  as  follows: 

"The  accounting  officer  shall  be 
personally  liable  and  liable  on  his 
bond  for  the  amount  of  any  obligation 
Incurred  by  his  erroneous  certification 
as  to  the  sufficiency  of  an  appropria- 
tion or  of  a cash  balance,  or  for  any 
warrant  drawn  when  there  Is  not  a 
4 sufficient  amount  unencumbered  in  the 

appropriation  or  a sufficient  unencum- 
bered cash  balance  in  the  fund  to  pay 
the  same,  or  for  the  payment  of  any 
amount  not  legally  owing  by  the  county." 

Under  Section  19  as  quoted  above,  If  the  construction 
of  the  highways  mentioned  in  your  letter  was  to  be  financed  by 
bonds  or  from  taxes  levied  for  that  specific  purpose,  It  might 
not  involve  in  any  way  the  accounting  officer,  but  you  have  net 
stated  how  the  projects  arc  to  ba  financed;  we  therefore  assume 
that  no  bonds  or  spaslel  taxes  have  been  Issued  or  levied. 

It  is  therefore  the  opinion  of  this  department  that  all 
the  duties  of  the  accounting  officer  and  ths  budget  officer  should 
be  taken  Into  consideration  and  carried  out  before  the  bids  are 
eoeepted  for  the  several  highway  projects. 


Respectfully  submitted. 


OLLITER  W.  W0L1V, 
Assistant  Attorney  General 


APPROVED; 
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Attorney  General 
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STATE  PURCHASING  AGENT  ACT:  Effective  July  21*.,  1933,  and  the 

exclusive  authority  for  purchase  of 
supplies  therein  contemplated 
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September  14,  1933 


Honorable  Forrest  Smith 
State  Auditor 
Jefferson  City,  Missouri 

My  Dear  Mr.  Smith: 

Acknowledgment  is  herewith  made  of  your  request  for  an 
opinion  of  this  office  dated  August  29th  in  respect  to  the 
State  Purchasing  Agent  Bill.  Your  request  reads  as  follows: 

"The  last  Legislature  passed  a bill  known 
as  the  State  Purchasing  Agent,  found  on 
page  411  of  the  1933  Missouri  Laws.  This 
bill  became  a law  July  25,  1933* 

"Will  you  please  advise  me  if  I am  liable 
on  my  bond  for  auditing  accounts  and  Mr. 

Nacy,  State  Treasurer,  is  liable  on  his 
bond  for  the  payment  of  these  accounts, 
even  though  at  this  time  the  Purchasing 
Agent  has  never  qualified.  If  we  are 
liable,  should  we  require  all  small 
purchases  to  be  okayed  by  the  Purchasing 
Agent? 

"I  would  appreciate  an  early  opinion  as 
it  affects  a number  of  bills  now  on  file 
in  this  office." 

After  the  receipt  of  the  foregoing  communication  we 
received  an  additional  request  from  your  office  reading  as 
follows : 


"The  State  Purchasing  Agent  Bill  became 
effective  July  24,  1933*  but  no  State 
Purchasing  Agent  was  appointed  by  the 
Governor  until  sometime  later.  Is  the 
State  Auditor  authorized  to  audit  accounts 
made  for  state  purchases  July  24th  to  the 
date  of  the  appointment  of  the  State  Pur- 
chasing Agent?" 
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Tiie  ;tate  Purchasing  'gent  ct,  known  as  Senate  Bill  19?, 
Is  f unO  at  page  410  et  seq.  Law?  of  l Missouri  1933.  'e  filial  not 
be  the  entire  Aet  ceri  hut  will  refer  to  such  portions  f the 
Act  as  ere  appropriate  as  we  deal  with  your  inquiry.  Uener  11 y 
speaking,  this  aot  creates  a public  office  known  as  the  State  lur- 
ch? sing  Agent.  Tula  agent  Is  to  be  the  central  agency  for  the 
pur one se  of  all  supplies  for  the  various  state  boards,  bureaus, 
eoruiesions  ana  departments.  It  defines  his  powers  and  duties  in 
very  biord  terms,  provides  penalties  for  failure  to  oo  ply  with 
the  Act  and  repeals  all  parts  of  law  inconsistent  therewith. 

in  determining  your  problem,  ve  are  first  confronted  with 
the  issue  as  to  when  this  Act  became  effective.  There  being  no 
cmeraenoy  clause  appended  to  this  law,  it  wjuld  un  er  the  constitu- 
tional provision  be  effective  ninety  day?  ft  or  the  adjournment  of 
the  57th  Qeneral  Assembly.  upon  aa  era  inatlon  of  this  Act  we  can 
see  no  reason  for  this  general  rule  being  inapplicable.  As  hereto- 
fore staged,  tills  bill  creates  a public  office,  this  by  virtue  of 
the  very  first  sentence  of  the  first  section  of  the  Bill I 

“There  is  hereby  created  and  established 
the  office  of  the  state  Purchasing  Agent.4 

Tills  public  of  floe  carae  into  cal  tea  e on  the  24th  day 
of  July,  1933.  In  our  view  of  the  case  whether  or  not  this  office 
was  promptly  filled  has  no  bearing  upon  the  effective  date  of  the 
aot.  section  2 of  the  Act  provides  as  follows i 

“3-C.  3.  SHALL  PURCHASE  dU  PPL  1 41 3. — The 

purchasing  Agent  shall  purchase  all  supplies 
except  printing,  blndl;jg  nd  paper,  as  pro- 
vided for  In  ‘'hap.  116,  H.  8.  1939,  for 
all  depart;  ante  of  the  state,  except  &s 
in  this  Act  otherwise  provided.  He  hall 
negotl  te  all  leasee  and  purchase  all  lands, 
except  for  such  dep  rt&ents  as  derive  their 
power  to  aoculre  lands  from  the  C net 1 tut ion 
of  the  State. " 

cotton  14  of  this  et  provides  as  follows: 

■HKC.  14.  B(P  A I TO  XH0OM3I&TUIT  OR  COB- 

FLICTISG  ACTS. — All  acts  or  parts  of  acts 
inconsistent  or  in  conflict  with  this  ct 
are  hereby  repealed  to  the  extent  of  suoh 
inconsistency  or  conflict.4 
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Therefore,  on  tin,  ef  eotlve  date  of  t Is  Hill  the  Pur- 
ci  aelnfc  freu t w-s  authorized  -jio  re<  ulred  to  purchase  ny  -.nd  all 
supplies  fur  the  various  departs  ats,  and  all  part  of  existing  aws 
Inconsistent  therewith  re  thereby  repealed*  So  power  or  authority 
regained  with  the  various  boards,  bureaus  and  oore-  lesions  effected 
t urciv  se  these  supplies,  but  all  aueh  authority  was  vested  In 
t e office  of  state  I’urohnelag  treat.  It  seer*--  that  the  lepW  ture 
was  not  satisfied  with  the  n ct.ent  of  the  repealing  cl -use  above 
referred  to  but  went  further  to  insure  that  11  ourohses  be  er-de 
tiiT  u o the  office  ore-  ted  and  by  virtue  of  the  provisions  of  the 
ot*  The  following  eectlon  is  indie- tlv  of  t.  air  vowed  intention 
t < prevent  croh  res  except  as  provided  for  In  tne  111: 

•S.:c*  1C*  TIUbfcYItiV  ur  ACT  RSS^SRU  COUTH  ACT 

V I -j.—- Whenever  any  department  or  agency  of 
the  t;  te  government  ...all  ,»urch  ee  or  con- 
tract for  auy  supplies,  materials,  equipment 
or  e^ntA  actual  services  conti  r,  t the  >ro— 
visions  of  Uiis  ct  or  the  rules  and  regulat— 
ions  made  thereunder,  suor.  order  or  contract 
iuiall  be  Void  and  of  no  effect.  The  head  of 
such  dep  rtuent  or  ujrency  shall  be  person  11  y 
11  bl#  for  the  cut  of  such  order  or  Contract, 
and.  If  already  paid  for  out  of  state  funds, 
the  amount  thereof  msy  be  recovered  In  the 
mine  of  the  state  In  an  appro  >rl’ te  ctlon 
instituted  therefor.* 

>Vocordli^;ly,  frou  and  aft er  the  24th  of  July,  1933,  no 
dep  rtiaent  or  sgi-noi  of  the  mate  tiov^ru^ent  hrd  any  power  or  author- 
ity t purchase  or  oontract  for  any  supplies  as  defined  In  the  las, 
but  11  such  supplies  wire  required  to  be  purchase^  under  the  ro— 
visions  of  the  aot  and  tiuvu :h  the  office  of  the  State  ihirchnalng 
Kent. 


e have  vlewc.1  y ur  problem  from  several  angles  but  the 
for  eg  lug  conclusion  scene  inescapable*  The  foregoing  construction 
of  the  ot  places  it  within  tiw  req  1 recent s of  the  constitution, 
^ther  interpretations  which  adgbt  seen  tc  give  relief  wuld  for 
one  reason  or  the  oth  r invade  constitutional  provisions* 

Article  3 of  the  Constitution  of  Itissourl  rends  as  follows: 
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•T  a:-;  PART  s»TG  f 0 or  ®itOT.— 1 the 

powers  f government  shall  he  divided  Into 
three  distinct  departments— the  legislative, 
executive  and  judicial — each  of  which  shall 
he  confided  to  a separate  magistracy,  and 
no  person,  or  collection  of  persons,  emerged 
with  the  exercise  of  powers  pro  erly  belong- 
ing to  one  of  those  departments,  shall 
exercise  any  powor  property  belonging  to 
either  cf  the  others,  except  in  the  Instances 
In  this  Constitution  expressly  dir voted  or 
per  mitted,  * 


Section  1 of  Article  4 of  the  Constitution  of  Missouri  Is 
as  follows: 

■2KCTI0R  1.  THS  hECICh.inVK  Mm,  subject 
to  the  limitations  herein  contained,  shall 
be  vested,  in  a senate  and  House  of  Repre- 
sen stives,  to  be  styled  ’The  General 
'.sseably  of  the  Jtate  of  ;i:;Sourl,  ’ * 

The  Courts  have  jealously  guided  the  right  nd  pot  rs  of 
toe  three  Depart:  ents  uf  Government  and  nave  unhesitatingly  held 
statutes  veld  which  Invaded  these  rights  nd  powers  or  attempted 
to  delegate  these  rights  and  powers  to  others.  In  the  case  of 
r chant.*  Exchange  vs,  Knott,  313  o,  616,  the  Court  held  the 
Grain  Weighing  and  Grain  Inspecting  Act  of  190?  void,  as  a dele- 
gation of  the  legislative  power.  In  considering  this  question  Judge 
Lamm,  speaking  for  the  Court,  stated  on  page  640: 

••  • ‘Section  1,  article  4,  of  the  Constitu- 
tion provides  that: 

’The  legislative  power,  subject  to  the 
11 ml tat lone  herein  contained,  shall  be 
vented  In  a donate  and  fk> i se  cf  Repre- 
sentatives, to  be  styled  ’The  General 
Ass.ebly  or  tb«  state  of  SlRCuri, 1 

Legisl  tlve  power  la  Missouri  is,  th-r  - 
fore,  lodged  with  the  General  a seemly  and 
not  else1®!!'  re  exceot  .~s  to  such  of  It  s 
may  be  delegated  under  the  provisions  of 
that  instrument— for  Instance,  to  cities 
in  matters  of  local  c . ncern.  briefly. 
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legislative  po.er  is  the  sower  to  make 
lavs.  Chat  la  & law?  1 unlolp&l  lav,* 
says  chancellor  Kent,  'la  a rule  of  civil 
conuot  prescribed  by  the  sucrose  power 
of  a stats.'  (1  Kent  Com.  (14  Kd.  j , 447.) 

That  definition  la  p*  rt  of  Sir  til  Liaaj 
Blaeketone* s,  which  adds,  'commanding  what 
It  rl;  ht  and  prohibiting  wfc  t la  wrong.1" 

• • • • 

"Speaking  to  th-.t  part  of  Me, definition, 

Sl  ok o tone  8 ye  (l  Blk. , 46):  'For  1 eg 1 fila- 
ture, as  was  before  observed,  la  the  greatest 
act  of  superiority  that  can  be  exercised  by 
one  being  over  another.  Wherefore, _ It  la 
rec  lslte  t the  very  essence  of  a law  that 
It  be  made  by  the  supreme  power.  Sover- 
eignty and  legislature  are  Indeed  convertible 
terms ; one  cannot  subsist  without  the  other. " 

» • • • 


"Measured  by  the  foregoing  definition  of  law, 
can  the  statute  stand?  ’c  think  not.  We  are 
of  opinion  that  the  powor  to  bind  and  loose, 
to  Inaugurate  or  suspend  the  operation  of 
the  law,  tjo  say  when  and  where  It  law  is  of 
necessity  an  inherent  and  integral  pari  of 
the  law-making  power,  not  %c  be  delegated  to, 
and  wielded  by,  any  consnlsnlon.  True,  the 
act  wps  passed  by  the  Oenerr.  Assembly, 
approved  by  the  Chi  f ‘executive  and  stands 
published  as  authenticate’!  law,  but  to  all 
Intents  - ncl  purposes  It  is  only  a barren 
Iderllty,  having  such  life  as  Is  thereafter 
brsatned  lntu  It  from  an  unconstitutional 
source."  • •" 

It  should  be  noted  that  the  statutes  there  in  question  gave 
a body  other  than  the  General  serably,  the  power  to  say  vhen  the 
ot  there  un<  er  consideration  would  be  ojx-rztlve  and  for  that  reason 
said  act  was  declared  unconstitutional. 

in  the  often  quoted  case  of  state  ex  ral.  Haggard  v , rond, 
93  Mo,  06,  the  Court  considered  the  constitutionality  of  the  Oran 
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3nop  Option  Lav*  The  Court,  after  asking  the  general  stait-sont  that 
lavs  ay  be  passed  subject  to  a condition  (such  as  a lav  giving  to 
cobool  Districts  a portion  of  a school  fund  on  condition  that  such 
district!  will  raise  an  equivalent  or  pro  ort tonal  sura)  declared  as 
follow  I 

*•  • * • These  sr  good  conditions,  capable 
of  being  performed  without  in  .my  way  inter- 
fering with  the  legislative  rill*  ut  the 
law  -eclarlag  an  offence,  or  providing  a 
punishment,  or  repealing  an  existing  lav, 
on  condition  that  the  Governor  or  any  other 
individual  shall  assent  to  it,  is  as  plainly 
unconstitutional.  It  Is  the  naked  veto  power. 

It  substitutes  for,  or  rather  adds  to.  the 
legislative  will  another  will,  which  it 
makes  necessary  to  the  existence  of  the  lav* 

This  Is  unconstitutional;  no  one  doubts  it; 
no  oao  will  pretend  th  t a law  with  such  a 
condition  would  be  good*  Per  Harrington, 

Judge,  in  Rios  v.  Foster,  4 Harrington,  49, 
ee  Parker  v.  Conanonweal  th,  0 Barr  ( renn. ) 

510; 


The  'Juprerae  Court  of  Ind.  In  the  case  of  Isenhour  vs.  State, 
03  s.  E.  p.  40,  had  the  Food  .aid  drug  Act  under  consideration.  The 
appellant  in  the  case  had  been  convicted  under  this  ot  for  selling 
milk  containing  for  aide  hide.  tie  of  Appellant's  defenses  as  set 
forth  at  page  41,  Is  as  follows: 


•*  * *Tbe  pure  food  law  provides  tliat 
'within  90  days  after  the  pas safe  of  this 
act  the  board  of  health  shall  adopt  such 


measures  as  may  be  neo  ssary  to  facilitate 
the  enforcement  thereof,  ana  shall  prepare 
rules  and  ordinances  where  and  when  nec  s ary 
regulating  minimum  st  ndarde  of  foods  and 
drugs,  defining  specific  adulterations,  and 
declaring  the  proper  method*  cf  cull  voting 
ana  er  mining  drugs  and  articles  of  food.* 
from  this  provision  it  Is  argued  that  the 
lev  could  aot  be cone  effective  and  'could 


not  be  violated  until  the  state  board  met, 
within  9C  days,  prepared  its  rules,  end 
passed  Its  ordinances  regulating  mini  mr: 
st  -tdards,  defining  adulterations,  and 
declaring  the  methods  of  collecting  and 
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and  ex&  lnlng  foods,  * and,  JUo  ubatnoe. 

si  Hit 


m SL  .eslal  Uve 
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The  Court  strted  on  t la  proposition  e follow  t,  l.e.  41 1 

M • • *the  duty  Imposed  upon  tilt  «tat« 
board  ( >oes  not)  In  any  genre  postpone  the 
taking  effect  of  the  law  until  the  duty  Is 
performed.  Perform  nee  can  never  be  said  to 
be  oo  pi'  te.  The  duty  Is  continuing,  pnd 
will  arlsv  at  any  time  when  & new  food  or 
drug  la  put  forward.  Besides,  It  ie  para- 
doxical to  s«y  th  t the  law  Is  not  effective 
until  the  state  board  have  acted,  when  It 
1*  certain  that  without  the  law  they  could 
not  act  at  all.  And  to  say  tb  t their  aot 
puts  the  law  In  operation  Is  to  ere*  ee  them 
from  acting,  bee  use  no  law  requires  it.'  * •" 


Vhllp  the  above  case  was  reversed  on  other  grounds,  It  was 
i.old  that  the  duty  of  the  board  of  Health  to  pxessilbe  rules  and 
regul  tious  in  no  sense  v iled  or  f footed  the  penalty  prescribed  by 
tht  st  tute  for  any  violation  of  Its  terms.  The  penalty  was  effective 
from  the  date  the  Act  became  a las.  The  Court  would  not  construe 
the  lav  otherwise  for  to  do  so  would  render  It  uaoonstltution&.  • 

3o  In  the  Instant  o.-ae,  to  construe  title  Act  as  not  effective 
until  the  Governor  ere r deed  his  power  of  appointment  Is  untenable. 
First,  because  to  d so  would  delegate  to  the  Governor  the  pov.  r to 
create  a public  offloe,  nd  Jocund,  because  to  do  so  would  dsltg  te 
to  the  Gov-rnor  the  power  to  deter  lae  when,  or  if  ever,  the  lav 
w uld  become  effective. 


As  heretofore  stated,  this  aot  establishes  a public  office. 
The  pow<  r of  establishing  such  an  offloe  Is  purely  a legl  irtlve 
power,  one  which  must  be  exercised  by  the  Legist  ture  and  which 
c jiiot  del  g ted  to  other  .. 

in  the  ease  of  Stats  sz  rel«  Hoaenth  i vs.  Smiley  st  al. 

363  B.  . 635  l.c.  836,  Judge  Ragl  *d  stated: 

"(1)  It  la  well  settled  tht  only  the 
begtel  ture  has  the  pover  to  ert  te  a 
public  of  ice  (other  than  a constitutional 
office)  as  an  Instrumentality  of  govern  an t, 
nd  this  power  it  cannot  delegate. 
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6 irate  v.  Butter,  105  Me,  91,  73  fttl, 

&80,  34  UR,  A,  (N.  . ) 744,  18  Mm.  Oae. 

Mote  489.  * 

To  delay  the  effective  date  of  this  Act  to  the  day  that  the  app  Int- 
ent Is  made  by  the  Governor  would  be  to  delegate  to  the  Governor 
the  power  of  or  atlng  the  public  offloe  of  State  Purchasing  Agent. 

To  construe  the  bill  as  nut  taking  effect  until  the 
Gov  mux  appoints  the  ot  te  i*urchaalng  Agent  would  be  to  Invade  the 
rl  lit  an  power  f tne  legislature  V,  determine  when  the  act  shall 
be  effective,  as  the  power  of  appointment  la  In  the  Governor  and 
It  Is  he  uhu  nay  determine  when  th*  appointment  Is  to  be  made 
ana  accordingly,  when  the  act  Is  to  be  eft-  otlve.  The  Governor, 
having  this  power  would  then  be  the  agency  det^rmln’ng  when. 

If  ev.  r,  and  whether  or  not  the  Act  would  be  effective,  UnfUr  this 
theory,  In  the  event  he  failed  to  moke  the  appointment,  the  law 
wo  Id  never  be  operative.  It  would  be  just  as  logical  to  hold 
this  as  to  say  th  t upon  the  death  or  disqualification  of  the 
present  Purchasing  Agent  the  law  would  b repealed  nn  then 
again  revived  upo a the  Governor  exercising  his  power  of  reappoint- 
neat*  This  of  eourse  cannot  be* 

As  is  seen  by  the  Indiana  ease  above  referred  to,  the 
penalizing  provisions  f that  law  were  not  in  any  way  abated  by 
reason  of  the  failure  of  the  8 ard  of  Health  to  make  Its  rules 
and  regulations.  The  penal lzin*  sections  of  th.  aot  v re  separate 
and  distinct  from  those  requiring  the  board  to  do  certain  acts 
provided  for  in  the  law.  So  In  the  Instant  ease  It  Is  our  o lnlon 
that  Section  10  of  the  Scats  Purchasing  Agent  Act  w:  s effective 
on  the  24th  of  July  of  the  present  year  and  did  not  In  any  • oner 
depend  upon  the  action  of  the  Governor  for  Its  validity  or 
effectiveness. 

Haw  in  determined  that  the  state  i»ur  chasing  Agent  *ct 
is  effective  on  July  34,  1933,  we  now  proceed  to  consider  the 
further  problems  presented  by  yuur  Inquiry,  oaf  of  the  first 
questions  which  arises  Is  the  question  as  to  the  failure  of  the 
State  bur chasing  'gent  to  qualify.  By  your  letter  we  note  that  you 
specifically  stated  th  t he  has  not  yet  qualified,  or  at  least 
that  so®  account 8 or  contracts  were  Incurred  or  lor  to  his 
qualification  but  after  his  appointment.  This  presents  the  pro- 
ppsltlon  of  whether  or  not  he  Is  or  was  a de  facto  officer  after 
his  appointment  but  prior  to  bis  qualification.  *e  assume  of  course 
th  .t  he  entered  Into  his  out  lee  and  exerciser  hie  pow  e as  Stste 
Purchasing  Agent  upon  his  appointment. 
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la  46  C.  J.  xQ53,  ec.  366,  we  flni  the  following  . ef la- 
t tl  ,n  of  ae  f ;Cto  uf fleer* 

"An  officer  da  facto  la  on®  who  has  the 
reputation  of  being  lb«  officer  be  assume* 
to  be,  and  yet  is  not  a good  f fleer  In 
point  of  law.  A per so  will  be  Leld  to  be 
.a  ae  facto  officer  when,  and  only  shea, 
ne  la  in  possveslon  unu  le  exercising  the 
duties  of  an  of floe,  his  Incumbency  le 
illegal  In  eo;.e  respect;  be  has  at  le  st 
a fair  color  of  right  or  title  to  the  office." 

Ana  as  to  xh  t la  to  be  considered  ae  oolor  of  right  or 
1 1 tx  o to  office,  we  flue  on  page  1056  if  an  Id  C.  J.  the  following* 

"It  (color  of  right  or  title  to  office) 
nay  alio  exist  where  the  Incumbent,  although 
duly  el  oted  or  appointed , le  Ineligible 
or  hae  failed  to  qualify,*  * • •* 

Therefore,  under  the  foregoing  authorities,  hawing  been 
duly  appointed  by  the  Guv  rnr  ae  tate  Purchasing  Agent  and 
entering  Into  the  duties  of  such  office  and  repr  seating  himself 
to  be  fully  qurj.lfled  to  act  retd  to  carry  on  those  dutlee,  but 
falling  In  eoEie  respects  t qualify  ae  provided  by  law,  we  are 
of  the  opinion  that  h would  be  a de  feto  of  floor.  Title  statem- 
ent Ik. sever  le  ubjeot  to  qualifications  ae  will  later  appear. 

Touching  the  vaxldlty  of  his  note  as  de  facto  officer, 
we  find  this  statement  la  46  C.  J.  1060,  ec.  378* 

"The  aots  of  an  officer  de  facto  are  ae 
vail  and  effectual  vrh  re  they  c ncern 
the  pub.lc  or  th  rights  of  third  persons, 
until  his  title  to  the  of  Ice  Is  judged 
Insufficient,  ae  though  ha  were  n officer 
de  Jure,  and  the  a eg  .11  ty  of  the  sets  of 
such  an  uf fleer  cannot  be  collaterally 
attacked  in  n proceeding:  to  which  he  Is 
not  a party,  hut  to  be  valid,  the  acts 
of  a dtr  fact,  officer  mu  t comply  with 
tl*e  requires  uts  o'ap  lloable  law,  t the 
e ukj  extent  and  la  the  a me  t .annex  ae 
vailo  nets  of  de  Jure  officers.'  * * ‘ " 
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In  the  case  of  vr.  Ularberger , 90  Ho.  369,  the 

Supreme  Court  dieoussed  thu  status  of  a constable  who  had  been 
appointed  but  had  failed  to  qualify  by  taking  the  oath  f 
office*  The  Court  on  this  situation  remarked  as  follows,  l.c.  375: 

*•  * *The  act  of  the  defendant  here  in 
question  was  prob  biy  his  first  act  as 
deputy,  but  we  do  not  see  bow  that  can 
make  any  difference,  for  the  constable 
h d the  undoubted  right  to  make  the 
appointment,  an-  the  appointment  we  In 
every  *&y  a good,  formal  and  va.ld  ap- 
point;.ent.  The  app.  iat  .ent  made  end 
constituted  him  a deputy;  urn  although 
he  failed  to  take  the  oath  he  was  an 
officer  d&  facto*  The  principle  of  law 
Is  well  settled  that  the  acts  of  such  an 
officer  are  as  effectual  when  they  c.  n- 
oern  the  public,  or  th  rights  of  third 
persons,  as  though  they  ere  officers 
d©  jure**  * ** 

In  the  u ee  of  In  re  oak  Etre  t;  Kansas  City  v.  lieivrnan, 
306  no*  494,  the  Curt  considered  the  validity  of  an  ordinance 
passed  by  the  common  council  of  Kansas  City,  whloh  h d been  par  sed 
by  n majority  of  one,  one  of  the  aldermen  voting  for  the  pro- 
position h vlng  Xcuov.d  from  the  word  from  which  he  was  elected, 
nd  untl.r  the  olty  charter  said  &xderai&n  forfeited  hie  office. 

The  C urt  at  ted  at  page  506: 

"*  * *The  record  shows  that  3and*er  con 
tinned  to  attend  the  .meetings  of  the  Council 
and  to  participate  officially  in  its  pro- 
ceedings, Including  the passage  of  the 
ordinance  In  question,  for  a long  period  of 
time  after  his  removal  from  the  ward  from 
which  he  hod  ben  elected.  The  fact  of 
his  removal,  however,  was  not  at  the  time 
known  to  the  other  city  officials  or  to 
the  public  generally.  U.ider  th  circum- 
stances he  was  a de  facto  alder  an,  and  for 
rer.eons  of  public  policy  his  actions  as 
■~uch  must  be  deemed  valid  and  binding.*  * 

The  for  go'ng  ruling  ae  ms  subject  to  one  cuaL Iflcatlon, 
how  ver,  and  th  t i t is,  one  of  the  reasons  for  clothing  a 
de  f cto  officer  with  the  power  and  authority  of  a de  jure  officer 
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Is  to  protect  third  parties  and  those  who  rely  upon  hla  ap-rxent 
authority.  However,  If  his  shorto  .ainks  and  disqualifications  axe 
well  kii-wn  to  those  with  whom  he  deals,  It  cannot  b said  that 
his  official  acts  a.e  clothed  with  even  the  authority  of  a de  frotc 
officer.  This  rule  is  foroe fuliy  laid  down  In  the  case  of  a tat* 
ex  rel.  Cosgrove  v.  Perkins,  reported  at  139  Mo.  106.  In  this  oas* 
the  Honor ab.fc  j£d«urd  C.  Crow  ijresuaeu  to  ot  as  Judge  of  the  Circuit 
Court  of  Jasper  County,  two  days  after  hie  successor  had  qualified, 
no  assuming  each  authority  passed  on  two  motions  for  new  trial. 

At  the  tine  he  pasaed  on  thsae  he  stated  In  open  court  that  he  knew 
that  hie  successor  had  qualified  but  that  ne  w; s going  to  dispose 
of  pend lug  matters.  The  Court  in  declaring  this  action  void  stated 
on  p gee  118  and  1 7 as  follows  t 

m*  • • The  foundation  stone  of  this  whole 
dootri  .e  of  a dsfacto  off  1 oar,  as  gathered 
from  all  the  authorities,  seems  t be  that 
of  prev  atlug  the  public  or  tf lrd  persons 
from  being  deceived  to  their  hurt  by  rely- 
ing in  good  faith  upon  the  genuineness  and 
validity  of  acts  done  by  a patudo-off leer. 

However,  isucl  Cuior  of  authority  may  cloche 
the  person  dio  a sumea  to  perform  tike 
functions  of  an  office  and  discharge  its 
duties,  yet.  If  the  public  or  third  persons 
iure  not  deceived  thereby,  if  they  know  the 
true  state  of  the  oa  ;e,  me  re  son  which 
gives  origin  or  exist -ncu  to  the  rul  which 
validates  the  act  of  an  officer  de  facto 
ceases;  ana  with  it  cease  also  ail  of  its 
ordinary  vail dr ting  lncl  cuts  an;  conse- 
quinces. 

In  the  case  before  ..a  there  was  no  mis- 
apprehension on  the  part  of  the  public  or 
of  tiilrd  persons,  because  Judgt;  Crow 
(hose  term  of  office  had  indubitably  ex- 
pired at  least  when  Judge  Perk In e,  b vlng 
been  el  cteh,  rae  duly  coimnlssloned  and 
qualifier j proclaimed  from  the  beach  that 
he  knew  that  Judge  Perkins  had  qualified 
as  judge,  that  his  own  ter  of  office  had 
expired,  an.  that  he  did  not  cltlm  th't  he 
was  jut  go  of  the  court,  but  rai  only  dis- 
posing of  buelness  left  unfinished  on 
December  31,  18S6,  Tills  being  the  case. 
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ti  erc  is  no  rag m in  this  ruc^rd  far  the 
d«  fact  a doctrine  to  occupy.  C nsequent  ly 
the  ucts  of  Judge  Crow  w re  nu.l  end  void, 
zul  should  have  been  thus  treated  by  his 
successor  In  office,  who  should  have  pro- 
cee.sd  as  requested  by  counsel  for  relators, 
to  pass  upon  and  determine  the  motions  for 
new  trials.*  • * •• 

Under  the  forug^ing  ru.ing,  the  st  .tus  of  the  i*urcbaj*lng 
*gent  being  well  knou  to  y^u,  It  ie  the  opinion  of  this  office  that 
he  is  not  olothed  with  the  authority  of  a de  facto  t fleer.  We 
realize  that  the  requirements  jf  t is  rule  are  that  the  illegality 
of  /.la  title  oust  be  known  by  those  who  deal  with  him.  However, 
under  the  8tr.te  Purchasing  Agent  ot,  before  the  Purchasing  Agent 
can  proceed  with  any  contracts  or  purob&aes,  he  is  required  to 
obtain  a certification  from  you  and  you  are  required  to  do  cert  In 
ot~  which  are  prereq  isite  to  his  Involving  the  rights  of  third 
parties  or  others  who  might  not  know  of  his  failure  to  qualify. 

In  view  of  this  fact  it  would  seam  that  your  knowledge  would 
vitiate  the  entire  proceeding  and  th  t you  e:uld  not  in  ^ood  faith 
proceed  to  authorise  any  sale  or  contract  under  he  hap  duly  qualified* 

, te  shall  next  proceed  to  consider  the  question  of 
liability  on  your  buna  for  the  payment  of  accounts  cr  sted  between 
July  34th  and  the  date  the  State  Purchasing  Agent  was  app  in ted  and 

qualified. 

In  considering  the  question  of  your  p* rsan  X liability 
the  payment  of  these  accounts,  we  sAfll j first  refer  to  the 
portions  of  the  act  which  pi  ce  upon  you  duties  in  respect  thereto, 
section  4 of  the  act  provides* 

•So  department  shall  make  any  purchase 
except  through  the  Purchasing  r ant  as 
in  this  AOt  provided.  Th©  Fur chasing 
Agent  shai l.  not  furnish  any  supplies 
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to  wa y department  without  first  securing 
a certification  fro  a the  auditor  tnat  n 
unencumbered  bal  ance  re  nlns  In  the  a pro- 
or! at ion  and  allotment  to  which  the  same 
le  to  be  oh*  rgea  and  that  an  unencumbered 
balance  rear-ins  in  the  fund  from  which 
p&ycnnt  Is  to  b.  made,  each  sufficient  to 
p ay  therefo  • The  . urohaaing  Agent  shall 
be  liable  personal ry  and  on  bis  bond  for 
the  amount  of  any  purchase  made  without 
eucu  certification  and  the  auditor  shall 
be  liable  personally  and  ^n  his  bond  for 
the  aaount  of  any  f -J.se  certification.  * 

Tour  duties  under  the  above  section  are,  upon  the  request 
of  the  State  Puroh  slug  Agent,  to  certify  to  him  that  there  is  a 
pro  er  appropriation  for  the  bord,  bureau,  etc.,  covering  the 
r tides  desired  to  be  puroiAsed,  that  there  Isa  b&lanc  In  said 
appropriation  which  will  be  sufficient  to  cover  the  pressed  ex- 
penditure and  that  fund  aie  deposited  with  the  State  Treasurer 
from  which  the  e-  eaditure  can  be  met.  In  other  words,  you  are 
required  to  certify  th't  a proper  -poropriation  has  been  made  for 
the  use  of  the  bureau  or  department  requesting  the  purchase  of 
the  supplies;  that  the  supplies  are  of  a nature  and  kind  which 
properly  fh  within  sue.  appropriation,  that  said  appropriation 
has  not  been  exhausted  by  said  bureau  or  comrais  Ion  or  agency,  nnd 
that  there  exists  funds  in  the  Treasury  credited  to  the  agency, 
board  or  bu  eau  which  are  tnencu  bored  by  any  other  demands,  and 
can  be  applied  to  the  payment  of  the  supplies  requlsi  timed. 

In  this  connection  we  respectfully  direct  your  attention 
to  section  43  of  Article  IV  of  the  Missouri  Constitution: 

•Ail  revenu  collected  and  moneys  received 
by  the  state  from  any  source  whatsoever  shall 
go  Into  the  treasury  and  the  Genera;  As  et  bly 
shati  have  no  power  to  divert  the  same,  or  to 
permit  the  oney  to  be  drawn  fro;,  the  treasury, 
except  In  pur^u  &oe  of  regul  r appro  flat Ions 
made  by  law. * 

The  supreme  Court,  construing  this  section  stated  In 
3 late  ex  rel.  v.  Gordon,  236  Mo.  l.c.  156: 

•Ti^e  1 < njc'u rga  of  the  for -going  provision  of 
the  Constitution  is  clear  and  explicit  nd 
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forbids  the  payment  of  money  from  the  State 
treasury  »rea  ived  front  ny  source  whatso- 
ever' or  'of  any  fun.  e under  it.i  man  .getnent* 
except  In  pursuance  of  regular  appro  rlatlons 
made  by  law.  Because  of  this  constitutional 
Inhibition  we  have  a.  difficulty  In  deotdlng 
th-  t In  the  absence  of  an  appropriation  r.ade 
by  the  & n ral  Assembly  for  that  purpose,  no 
funds  Could  be  lawfully  paid  out  of  the 
Slate  Tre  sury  for  the  support  and  maintenance 
of  the  game  department. * 

Hespeotlng  the  payment  from  the  partlcui  r fund  of  ihe 
appro rl&tion,  we  refer  to  Section  19  of  Article  X of  the  Consti- 
tution reading  as  follows: 

•Mo  moneys  shall  ever  be  paid  out  of  the 
treasury  of  this  s .ate  or  any  of  the  funds 
under  Its  nan  ge  nt,  qaceot  In  pursuance  of 
iM  q^.^vlatlsa  'SjL 

And  In  applying  this  lection,  thi  supreme  C v.rt  stated 
in  state  ex  rel.  ▼.  Hackman,  314  Mo.  l.c*  53: 

*Zt  further  ap . ears  that  no  money  has  been 
appropriated  out  of  which  relator's  bill, 

L.e  herein  submitted,  can  be  paid  and  lace 
under  the  provision  of  section  19,  Article 
X of  the  Constitution,  n money  may  be  paid 
out  of  the  State  TV. asury  except  In  pur- 
suance of  an  appro prl atlon  by  law  the  re- 
spondent was  and  is  without  authority  to 
Issue  a warrant  in  payment  of  relator's 
claim.  For  It  cannot  be  said  th  t a claim 
Is  paid  pursuant  to  an  appropriation  act 
wh  l It  Is  .-hid  out  of  non  y ,-peelflc  1 y 
appro rJl- ’-ted  Sr  * ^ilTFe-ent  purpose.1* 

Therefore,  before  Issuing  any  certification  to  the  State 
Purchasing  Agent,  you  should  be  sure  th  t all  th^se  conditions  and 
require  ent  are  met.  in  the  ejgnjj  ofrour  failure  to  roverly 
c rtlfy  there  facts  to  the  the  for  eg  inr'  section 

makes  you  liable  personally  and  on  your  bond  for  the  amount  of  any 
false  certificate a.  However,  the  penalty  provisions  of  this  act 
end  there.  They  do  not  answer  or  cover  the  situation  as  outlined 
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In  your  requ  et,  but  before  dealing  with  this  portion  of  your  inculry 
under  the  general  statute  respecting  your  general  duties  and  obliga- 
tions and  liabilities,  we  shall  give  attention  to  your  suggestion 
that  these  various  orders  and  purch  see  might  be  ok eyed  by  the  ?tate 
Purchasing  Agent  and  then  handled  by  you  in  the  usual  nrnn,r  after 
being  thur  re tl fled.  This  act  on  th-  part  of  the  St'te  Purchasing 
Agent  would  amount  to  a ratification  by  hla  of  those  o ntr  :.ct  i wM.oh 
were  not  made  under  the  provisions  of  Senate  31  1 193. 

Uectlon  1C  of  the  Act  heretofore  quoted  provides  that  when 
any  purchase  Is  made  of  supplies  o at r ary  to  the  provisions  of  the 

Act 

‘such  order  or  contract  shall  be  void  and 
of  no  effect," 

and  that  the  h-  ad  of  the  agency  or  department  hal . be  personally 
liable  and 

"if  already  paid  out  of  slate  funds,  'the 
amount  thereof  a ay  be  recovered. 1 * 

This  plainly  Indicates  tne  intention  of  the  legislature  to 
put  an  absolute  end  to  al  l puronaelng  of  supplies  under  contract  or 
otherwise  by  any  board,  bureau  or  agency  f the  State  except  to  the 
State  Purchasing  Agent.  There  cannot  be  any  question  as  to  the 
Legislative  intent  respecting  the  contracts  which  are  made  contrary 
to  the  provisions  of  the  act.  They  have  In  plain  nd  emph  tic  wards 
declared  these  to  be  void  and  of  no  eff act  and  have  g ne  further  to 
place  the  liability  elsewhere  In  the  event  the  act  la  ignored.  We 
cannot  overlook  this  Legislative  Intent  as  rltten  in  plain  and  un- 
equivocal turns. 

In  respect  to  such  contracts  we  find  in  6 Ruling  Case 
Law,  701,  the  following  statement 1 

"A  contract  directly  and  explicitly  prohibited 
• by  a constitutional  statute  In  uu.d  .takable 

language  is  absolutely  void.  That  has  never 
been  Judicially  doubted,  nd  is  unanimously 
conceded.  To  hold  such  o n tract  binding 
would  be  to  enforce  that  which  the  legislature 
has  forbidden,  to  give  effect  to  that  which 
the  legislature  has  declared  void, —the  repeal 
of  a law  by  Judicial  construction.*  • •" 
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And  agsln  in  regard  to  the  enforceability  of  suoh  Illegal 
contract''!  we  find  on  p ge  83C  of  said  work  the  following! 

4m  • *but  there  is  practically  no  conflict 
of  dedal  one  on  the  proposition  that  a con- 
tract void  bee  use  it  rtipulates  for  doing 
wh  t the  law  prohibits  is  inonpable  of  being 
ratified.  Contracts  and  aete  that  are 
absolutely  void  are  contracts  to  do  on  illegal 
act  or  omit  a leg  I public  duty,  usually 
bunds  of  married  women,  c ntraots  In  a form 
forbidden  by  lav,  official  acts  of  persons 
having  no  recognised  title  to  of floe,  con- 
tracts to  do  an  impossible  thing  or  that 
leave  -ine  rt'  In  th  thing  to  be  done,  and 
the  like.  These  re  absolutely  v id,  because 
they  have  no  legal  s notion,  and  establish  no 
legitimate  bond  or  relation  between  the 
parties.*  * * H 

In  keeping  i:ith  the  general  rule  as  a now  laid  own,  the 
3t*  Louis  Court  of  Appeals  oonslderea  a o u tract  for  the  sale  of  lic  uor 
made  in  violation  of  a law  forbidding  suoh  sale  and  declaring  Tiny 
suoh  contract  void,  and  the  terms  therefore  unenforceable  and  held 
such  contract  to  be  Incapable  of  ratification.  This  Is  the  often 
quoted  e;  se  of  iilok  vs.  iJe-il,  4b  Mo.  A.  475.  The  Court  In  determining 
this  n t ter  stated  at  page  4801 

**  • *It  follows,  ther.  fore,  as  a n nsequence 
v hi  oh  is  entirely  unavoidable,  th;  t there  can 
be  no  such  thing  in  law,  strictly  speaking,  ae 
a ratification  of  a transaction  which,  at  the 
time  of  its  performance,  was  prohibited  by 
statute.  The  par  les  cannot  legalise  that 
which  the  law  nas  declared  illegal.  Reeves 
v.  duteher,  31 N.  J.  U.  834.-  • •* 

And  In  the  ease  of  Wool  folk  v.  Duncan,  80  do.  A.  431,  the 
Court,  in  holding  & pr  mlsBory  note  given  for  a g ambling  consider' t ion 
void,  st  ted  at  page  427! 

*It  is  well  settled  that  no  action  will 
lie  upon  any  c at  root  baaed  upon  any  liakawful 
consider  t ion,  or  whloh  Is  repugnant  to  law  or 
sound  policy  ox  good  morals,  ex  turpi  con- 
tractu actio  non  oritur.  And  It  is  equally 
veil  settled  that  if  a eon tract  grove  Immediate- 
ly out  of  or  is  connected  with  an  Illegal 
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or  1 moral  ret  a court  c f justice  *:lil  not 
enforce  it.  And  If  the  o n tract  In  fact  be 
only  c nneoted  with  the  lllegi-l  or  Immoral 
transaction  and  growing  out  of  It,  twmgh 
It  be  In  f • ct  a n<  . contract,  It  is  acpuilly 
tainted*  Hayden  v.  hit tie,  35  o.  41 6 j 
Gwlnn  v.  Sines,  61  Mo.  335;  Sumner  vs. 

;rumi6Xo,  14  Mo.  340;  Kitchen  v.  Greeaabaura, 

61  Vo.  1 10;  Buokinglaa  v.  n tor.,  IB  f^o. 

App.  91;  Blot  v.  Seal,  45  Mo.  App.  475; 

Ryan  v.  Judy,  7 Vto.  App . 75  j Kill  vu. 

Jolmpon,  38  Mo.  App.  383;  Hatch  v.  a noon, 

46  o.  A p.  333,  Thee  Is  no  distinction 
between  a contract  that  la  1 amoral  in  nature 
and  tendency  no  therefore  void  as  stains t 
ublic  policy  and  one  that  la  Illegal  and 
prohibited  by  lav.  duck Ingham  v.  Fitch, 
ante.*  • • *® 

In  the  uorc  recent  case  cfls&aoson  t.  Tan  Gundy,  4 3.  V. 

(2d)  p.  308,  the  X nsae  City  Gourt  of  Appeals  affirmed  the  for  going 
ruling;  In  considering  contract  for  the  sale  of  a wtor  vehicle  void. 
Tou  vlll  probably  recall  the  Jo  tor  Vehicle  .‘ct  declare*  any  srle  of 
a mtor  vehicle  made  therwise  than  through  a transfer  of  a certi- 
ficate of  title  shall  be  null  and  void.  In  this  case  the  sale  was 
a de  on  the  34th  of  July,  1938,  and  the  certificate  of  tttl«  delivered 
some  nine  aays  thereafter.  At  the  tine  of  the  s le  a chattel  nortgge 
vas  given  to  cover  a balance  due.  A replevin  suit  wa«i  brought  on  this 
note  -*nd  chattel  i»r  tg  ge  but  this  suit  vas  compromised  by  the  giving 
of  a nes  note  secured  by  a new  chattel  mortgage,  when  the  purchaser 
failed  to  make  the  payments  called  for  In  th:  second  note  a replevin 
suit  vas  brought  by  the  holder*  The  court  held  that  the  failure  to 
deliver  the  title  at  the  time  of  the  sale  vitiated  both  the  first 
LAd  scooiiti  trans  cti-ns  and  th  t the  sale  vas  void  and  incapable  of 
ratification.  The  C urt  in  denying  the  recovery  3t  ted  rt  page  313 
as  follows i 


*•  * 'The  new  note  given  In  the  settlement 
amounted  to  an  extension  of  time  for  th  pay- 
ment of  the  note  given  for  the  original  pur- 
chase price  of  the  G !C  truck.  There  can  be 
no  question  but  that  the  second  chattel  mort- 
gage upon  which  this  suit  Is  based  is  void 
under  the  olroumst  noee  if  the  sale  of  the 
truck  took  place  on  July  24th,  1828. 
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1 vioulflo  tl-n  or  a nduBMDt  of  an  1 1 eg al 
contract  by  mutual  arre  i:.ent  can  not  be  a 
lawful  consideration  for  a nek  contract 
based  on  such  original  o ntract,  even  If 
there  la  p me  addition  1 lawful  consideration, 
as  long  as  the  new  contract  la  In  ny  way 
baaed  upon  the  subject  natter  which  ori  inally 
made  such  c ntract  111  eg nl.  so  dismissal  of 
an  action  on  an  Illegal  o ntract  Is  no  law- 
ful consideration  for  a promise  b .sed  thereon.1 

2 P ge  on  Contracts,  p,  1838,  1 40.*  • • •■ 

These  purchases  and  contracts,  the  subject  of  yuur  inquiry, 
being  wold  and  unenforceable  and  not  subject  to  ratification,  the  only 
relief  that  can  be  obtained  is  through  the  beglnl;  ture. 

In  Donnelly  on  Public  Contracts,  we  find  the  following 
state  ent,  l.c.  36; 

•*  * * Those  dealing  with  these  officials  ire 
chargeable  with  knowledge  of  the  limitation* 
upon  their  power  to  c ntract,  and  here  they 
transgress  the  powers,  their  acts  are  wold  and 
will  bind  no  one.  In  like  manner,  even  though 
a contract  is  not  ultra  wires  but  is  entirely 
within  the  scope  of  its  corporate  powers, 
public  bodies  axe  n t bound  by  such  a contract 
executed  in  Its  name,  if  the  officer  who 
executes  it  had  no  po-er  or  authority  to  enter 
Into  th  contract. 

In  tale  latter  class  of  cases,  of  course,  the 
public  body  may  ratify  the  contract,  but 
where  the  public  body  h d no  power  to  enter  Into 
the  contract,  such  a contract  cannot  be 
ratified  except  by  the  legislature.*  * * ** 

To  return  to  your  inquiry  respecting  your  p raonal  liability 
for  the  Issuance  of  war rents  for  pay  ent  of  any  obligations  contracted 
by  any  board,  bureau  or  agency  subse  uent  to  the  34th  of  July,  1933, 
we  turn  to  Section  11390  R.  9.  Iflo.  1939,  parts  of  which  read  as 
follows! 

"Sec.  11390.  BOJfD  or  TREASURER— BOID  Q9  AUDITOR. 

• * • Immediate  y after  his  eleotlon  or  r ppoint- 
inent,  the  state  treasurer  shall  execute  end 
deliver  to  the  gdv  rnor  a bond  to  the  at'  te  * * 
conditioned  for  the  faithful  performance  of 
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all  the  duties  required  or  which  may  tos 
required  of  him  by  law,*  * *The  state 
auditor  shall  exeoute  la  like  time  sad 
manner  as  herein  provided  for  the  treasurer, 
a bond*  * • *wlth  like  provisions*1  * * 
nd  subject  to  the  same  oonditlous.*  * *» 

Portions  of  Section  11404  R.  s.  Mo.  1939,  respecting  the 
Auditor* s general  duties,  are  as  follows  1 

*3KC.  11404.  d&R£R AL  U0TIK3  OF  AUDITOR.— 

Hs  shall I First,  audit,  adjust  rad  settle 
all  olalms  against  the  state  payable  out 
of  the  treasury,*  * * second,  draw  all 
warrants  upon  the  treasury  for  money*  * * 
third,  express  In  the  body  of  every  warrant 
which  he  may  draw  upon  the  treasury  the 
particular  fund,  appropriated  by  law,  out 
of  which  the  same  is  to  be  paid;*  • ** 

Section  11435  provides  the  penalties  in  case  the  auditor 
knowingly  issues  any  warrants  unauthorised  by  law,  and  Is  ae  follows t 

“SIC.  11435.  PSVALTT  FOR  ISSUE  OF  UNAUTHOR- 
IZED I ARRANT  BT  AUDITOR.— If  the  auditor 

shall  knowingly  Issue  any  warrant  upon  the 
treasury,  not  authorized  by  law,  he  shall, 
upon  eonviotlon  thereof,  be  fined  in  a 
sum  not  exceeding  fourfold  the  amount  of 
such  warrant,  and  Imprisoned  for  any 
length  of  time  not  exceeding  one  year,  and 
shal  be  dw  ned  guilty  of  a misdemeanor 
in  office. ■ 

There  being  no  authority  In  law  for  the  issuance  of  any 
warrants  for  the  payment  of  these  accounts  accrued  fter  the 
34th  of  July,  it  la  the  opinion  of  this  office  that  in  the  event 
you  issued  warrants  in  payment  of  the  same  you  would  be  liable  on 
your  bond  and  su  jeot  to  proseoutlon  under  section  11435  R . 8.  Mo. 
1939. 

In  the  for  ego  1 g consideration  of  this  In,  this  office 
has  not  overlooked  the  rubs  of  constructions  which  require  that 
unjust  or  absurd  conclusions  be  avoided;  that  the  spirit  of  the 
law  should  control  and  not  the  letter,  and  th' t an  inconsistent. 
Inconvenient  or  Impossible  c natruo  ion  should  not  be  pi :oed 
upon  any  legislative  act.  However,  all  of  the  rules  and  axioms 
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arlslng  are  but  rules  of  construction  and  can  only  be  exercised  and 
put  Into  effect  vbere  there  is  an  ambiguity  in  the  las  construed  or 
when  there  Is  no  absolute  rep  al  or  prohibition  attached  to  acts 
which  night  be  done  consistent./  with  the  law  where  It  not  for  such 
prohibition  or  repeal*  Vc  refer  to  black  on  Interpretation  of  haws, 
page  103,  wherein  he  considers  presumptions  in  aid  of  Interpretation! 

•It  would  not  be  consistent  with  the  re- 
spect which  one  department  of  the  govern- 
ment owes  to  another,  nor  with  the  good  of 
the  state,  for  the  courts  to  Impute  to  the 
beglelature  any  Intention  to  exo  ed  the 
rightful  limits  of  thfclr  power,  to  violate 
the  restraints  which  the  Cons xi tut ion  Im- 
poses upon  then,  to  disregard  the  principles 
of  sound  ublio  policy,  or  to  Make  a law 
leading  to  absurd,  unjust,  lnccnvenient,  or 
Impossible  results,  or  calculated  to  defeat 
Its  own  object,"  • •• 

and  states  as  follows  on  page  104i 

•*  * * At  the  same  time,  as  we  have  already 
remarked,  the  object  of  all  construction  and 
interpretation  Is  to  ascertain  the  meaning 
and  intention  of  the  legislature.  If  the 
meaning  is  obscure,  or  the  intention  doubt- 
ful, the  courts  should  seek  tt  out.  And  In 
this  search  they  will  be  aided  by  the  pre- 
sumptions which  we  have  mentioned,  but  if 
the  meaning  and  Intention  are  clear  upon 
the  face  of  the  enactment,  there  Is  no 
room  for  construction.  In  that  event,  the 
literal  sense  of  the  statute  is  to  be  taken 
as  its  Intended  sense,  and  the  Judiciary 
having  nothing  to  do  with  considerations  of 
Justice,  reason,  or  convenience.*  • •• 

On  page  136  this  author  states: 

"It  Is  always  to  be  presumed  that  the  legis- 
lature Intends  the  most  reasonable  and  bene- 
ficial construction  of  Its  enactments,  when 
tnelr  design  Is  obscure  or  riCt  explicitly 
expressed,  and  such  as  will  avoid  Inconven- 
ience, hardship,  or  public  injuries.  Hence 
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If  a lav  is  couched  In  doubtful  or  am- 
biguous phrases,  or  If  its  terns  are  such 
as  to  be  fairly  susceptible  of  two  or  more 
constructions,  the  courts,  hawing  this  pre- 
sumption In  mind,  will  attach  weight  to 
argument a dr  wn  iron  the  inconvenient  results 
which  would  follow  from  putting  one  of  such 
constructions  upon  the  statute,  and  will 
therefore  ado  >t  the  other,*  • ** 

But  qualifies  the  foregoing  with  this  statement  on  pages 
137  end  128; 

«*  v *3ut  if  there  is  no  doubt,  obscurity, 
or  ambiguity  on  the  face  of  the  law,  but  its 
neaping  is  plain  nd  explicit,  the  argument 
fiom  lnoonwenlcnce  has  no  place.  'It  nay  be 
proper.  In  giving  a construction  to  a statute, 
to  look  to  the  effects  sad  consequence b when 
its  provisions  are  ambiguous,  or  the  legislative 
Intent  is  doubtful.  But  when  the  lav  is  clear 
and  explicit,  and  its  provisions  are  susceptible 
of  but  one  interpretation.  Its  Consequences, 
if  evil,  can  be  avoided  only  by  a change  of  the 
law  itself,  to  be  effected  by  ~egl*l&tlve  and 
not  judicial  action.*.  « *• 

There  is  another  rule  which  states  It  is  desirable  and 
necessary  to  consider  the  effects  and  consequences  of  any  given  con- 
struction, hn<  we  find  that  these  remarks  by  this  wall  known  author  are 
on  pegs  100 i 


"If  the  language  of  a statute  is  ambiguous,  or 
if  it  is  fairly  open  to  either  of  two  construct- 
ions, the  court  may  and  should  consider  the 
effects  and  consequences  which  will  fol low  from 
oonstr  lag  it  in  the  one  way  or  la  the  other, 
and  ado  t th  t construction  which  will  best  tend 
to  ftake  the  statute  effectual  and  produce  the 
most  beneficial  results. 

But  if  the  statute  plainly  expresses  the  legis- 
lative purpose  and  meaning  on  its  face,  it  mast 
be  enforced  exactly  as  it  stands  and  without 
any  regard  whatever  to  the  results  which  will 
flow  from  it.*  * ** 
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Our  Courts, In  r cognising  and  applying  the  foregoing  rules, 
have  always  recognized  the  exceptions  thereto  to-wit,  that  when  a 
law  is  positive  and  explicit  It  oust  he  ounstrued  as  read* 

In  the  case  of  State  ex  rel.  v.  cook  176  Mo*  l*o.  193, 
we  find  the  following  su tenant I 

“It  Is  our  opinion  th  t the  sixty  days1 
notice  does  not  apply  to  conditions  like 
the  present,  and  that  the  construction  of 
a constitutional  or  statutory  provision 
should  never  be  adopted  whloh  results  In 
the  requirement  of  useless  and  absurd  sots, 

usssx  UU.  isms.  mUlri  ste 

un  voidable.  * 

And  In  the  oaae  of  State  v.  St.  :x>uls-9an  Pranclsco  Railway 
Company,  300  3.  I.  l.c.  £77,  the  Court  stated  ae  follows! 

*•  * • A construction  should  never  be  given 
to  a statute  or  a constitutional  provision 
which  would  work  such  confusion  and  mis- 
chief, unless  no  o ther  reasonable  coustruo- 
Uaa  1*  pojsmAi.*  * * '■ 

And  in  the  case  of  9tat*  v.  Sanderson,  317  3.  W.  l.c.  63, 
the  Court  remarked: 

*•  * * Jhen  the  law  expressly  attends  a Judg- 
ment with  a particular  effect,  or  Imposes 
specific  penalties  upon  a transgressor,  an 
argument  about  the  hardships  thereby  entailed 
is  of  no  weight  to  mitigate  the  rigor  of  the 
ooAsequenoes. * * * “ 

And  in  the  later  oase  of  State  ex  rel.  Gorman  v.  Offutt, 

36  3.  W.  (3d)  l.o.  333,  the  Court  stated  ae  follows: 

“*  * “Respondent  says,  however,  that  thle 
construction  would  work  an  absurdity,  bee&use 
It  would  of  necessity  require  the  super- 
intendent of  one  county  to  accept,  against 
hie  judgment,  the  Judgment  of  the  superintendent 
of  another  county,  and  therefore  that  it  Is 
reasonable  to  believe  that  the  ohaagt  from 
’may1  to  *nust'  w e through  a clerical  error. 
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Sut  that  Is  entirely  speculative  and  Is 
not  in  accord  with  what  seems  to  h ve  been 
the  tntentl m of  the  Legislature  when  con- 
sidered In  the  light  of  the  other  provisions 
of  the  statute.  *£  are  bound  to  ns true 

ai'ltolae  SA  *rUtea.  without  reg . rd  is,  th- 

St  9PMtr.VCfci,->a  2£  M Slz&l l 2L 
St  I ML  M fe  construed.  * * * " 

It  would  seva  that  the  remarks  of  the  Court  la  the  Sanderson 
oase  supra,  axe  particularly  appropriate  to  the  Instant  problem,  as  ta 
the  State  Purch  sing  Aot  we  have  a section  of  that  act  which  speci- 
fically lays  a penalty  for  the  making  of  any  oontr»ot  except  la 
accordance  with  the  Purchasing  Agent  Act.  The  penalty  section  of 
the  Purchasing  Agent  Aot  together  with  the  repeal  section  thoroughly 
indicate  the  Intention  of  the  Legislature  to  make  the  State  Purchas- 
ing Agent  Act  the  one  and  only  Method  of  purchasing  stats  supplies. 
They  have  thrown  up  such  safeguards  and  barriers  as  to  Make  An 
avoid racc  of  the  act  Impossible.  There  Is  hut  one  way  find  that  way 
Is  straight  and  nrrrow. 

There  Is  one  further  observation  to  be  nade  and  that  is 
that  any  and  all  purchases  or  contracts  made  by  eny  board,  bureau, 
commie cion  or  department  by  virtue  of  any  constitutional  power 
vested  in  such  body  cannot  in  cay  way  be  effected  by  the  Stats 
Purchasing  Agent  Act.  This  is  & general  statement,  but  only  such 
as  can  be  made  to  your  general  Inquiry. 

Ve  sincerely  trust  that  the  foregoing  may  be  of  some 
vaiuti  to  you  in  disposing  of  your  problems. 


Respectfully  submitted. 


HARRT  0.  IALTRER,  JR. 
Assistant  Attorney  General. 

AFPHDVKBt 
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Hon.  Forrest  8 lth 
state  Auditor 
Jefferson  City,  Missouri 
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near  Mr.  Smith: 

Acknowledgment  is  her  with  a de  of  your  reouert  for 
an  o lnion  of  this  office  rejecting  the  Interpret  tion  of 
section  .S63e,  as  found  on  page  449  of  the  Laws  of  Mi  souri, 

1933,  Tour  request  reads  as  follows: 

*1  would  ppreciate  your  legal  o lnion 
as  tvj  whether  or  not  lection  9963e 
entitled  'he  lsl  tive  Authority  rented 
in  Certain  Offl  erst-  constitutionality 
of  Act'  which  is  the  1 st  Section  in 
lenate  Bill  94  approved  April  7,  1933 
entltleu  •Taxation  nd  Hevnue*  and 
•rel  ting  to  collection  of  Xk  llncuent 
nnd  Back  Taxes*  appearing  In  Laws  of  1 33 
at  p ge  449,  is  constitutional. 

Recently  your  Department  held  that  senate 
Bill  bO  was  constitutional.  If  Scotian 
9963 e above  referred  to  Is  held  con- 
stitutional, advise  whether  or  not  a con- 
flict exists  betre:  a s id  laws. 

Ap pared  tin,  your  lnaeai  te  attention  to 
this  mat  er,  I beg  t~-  re.  aln.  ■ 

The  seotlon  referred  to  la  the  last  Section  of  Senate 
Sill  94,  the  genera  i.iport  of  whloh  alii  was  to  change  the 
method  v>f  collecting  delinquent  taxes.  Tnis  bill  wan  a;  proved 
on  April  7,  1933,  and  became  a law  on  the  34th  day  of  July, 

1933,  there  btl  ng  no  emergency  cl  use  attached  to  the  bill.  This 
lection  reads  as  follows: 
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•3 SO.  9963e.  ti£OISLATIVK  AUTtiORITT 

VESTED  IH  CEHT Alt!  OFFICERS— C- )BSTITU- 

ri  -B  alITT  of  act.— Public  eel  fare  end 
necessity  den and  that  legislation  be 
enacted  to  encourage  the  payment  of 
dellnnuent  and  unpaid  taxes,  to  pronote 
the  payment  thereof  and  to  proteot  the 
to  party  owners  of  this  et  te  from  fore- 
closure of  their  homes  and  property  for 
for  delinquent  taxes  In  order  that  the 
economic  and  industrial  life  of  the  state 
nay  be  preserved.  To  accomplish  such 
purpose  It  is  believed  neoessary  to 
tyrant  legislative  authority  to  the 
county  court  of  each  county,  and  to  the 
comptroller,  mayor  and  president  of  the 
board  of  aaeeeeors  of  the  01ty  of  at.  hauls, 
to  forgive  and  forbear  the  collection  of 
penalty  interest  oncfellm  uent  nd  unpaid 
taxes  delinquent  J-nu  ry  1,  1933,  and 
prior  thereto,  or  such  p:xt  of  such 
penalty  interest  as  In  the  ooinion  of  said 
county  court,  comptroller,  .mayor  and 
president  of  the  board  of  assessors  of  the 
City  of  at.houls  shall  be  necessary  to 
accomplish  the  turpose  referred  to  In 
this  section.  therefore,  the  State  of 
Missouri,  through  Its  legislature,  here- 
by exercising  its  police  and  sovereign 
power,  declares  and  enacts  th-  t the 
oounty  court  of  each  count y In  the  state, 
the  comptroller,  mayor  and  president  of 
the  board  of  assessors  in  the  City  of 
ot.houis  shall  hiive  the  right  to  forgive 
and  forbear  the  collection  of  penalty 
interest  on  taxer  unpaid  and  delinquent 
on  Janu:.ry  1,  1933,  or  becoming  delinquent 
fox  the  first  time  prior  thereto,  or  such 
part  thereof  as  in  the  o inlon  of  said 
oounty  court,  comptroller,  mayor  sad  pre- 
sident of  the  board  of  assessors  of  the 
City  of  t. Louis  shall  be  necessary  to 
protect  the  own  rs  of  such  lands  and  that 
they  may  be  encouraged  to  pey  said  delin- 
quent taxes  thereon.  If  for  any  reason 
this  section  should  be  declared  uncon- 
stitutional nd  beyond  the  power  of  the 
legislature  to  enaot,  such  fact  shall  not 
ffeot  or  Impair  in  any  way  other  pro- 
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visions  of  this  s.t t , hut  such  other 
provisions  shall  he  In  full  force  and 
effect. • 

The  for '.go  In  section  Is  a r ere  dial  aot  by  means  of  which 
the  Legislature  attempted  to  give  the  taxpayers  some  relief  from 
the  penalties  which  had  been  accessed  by  virtue  of  the  penalty 
statutes.  Tnis  section  is  but  & further  evidence  cf  the  fact  that 
the  ’key-note'  of  the  fc»7th  lou  ra.l  Assembly  was  'relief  to  the 
taxpayers. 1 1 wish  at  this  point  to  call  your  attention  to  the 

pc  sage  of  donate  Bill  60,  the  terns  of  which  you  are  well  familiar, 
(p  ge  433,  Laws  of  too.  1933}  and  to  particularly  point  out  that  the 
sole  and  only  purpose  of  this  not  v e the  remission  of  Interest, 
penalties  and  costs  In  the  event  the  original  tax  vac  paid  accord- 
ing to  the  terms  cf  the  bill.  It  should  also  be  observed  that  this 
law  was  approved  on  April  13,  1933  and  after  Senate  Bill  94  vac 
approved. 


Ac  to  the  general  powers  of  the  Legislature  to  remit 
Interest  penalty  and  costs,  there  cannot  be  any  doubt.  In  the 
oasee  of  state  of  Missouri  ex  rel.  Crutcher  vs.  Xoeln,  reported 
at  31  S.  9.  (3d)  p.  7bC,  and  a late  of  Missouri  ex  rel.  Boy  MoKlttrlok 
vc.  Bair,  not  yet  officially  reported,  the  Supreme  Court  passed 
upon  and  upheld  senate  Bill  SO  ae  a valid  and  presently  affective 
lav,  impregnable  to  every  possible  constitutional  attack.  Having 
determined  that  the  power  rests  with  the  Legislature  to  make  this 
remission,  re  must  direct  our  attention  to  the  manner  In  whloh  it 
has  exercised  this  power.  From  reading  the  foregoing  quoted  section, 
it  is  apparent  that  the  manner  in  whloh  this  remission  Is  to  be  made 
Is  to  authorize  the  County  Courts  of  emh  aunty  to  make  such  orders 
as  they  might  deem  necesary  remitting  and  r leasing  any  part  or 
portion  or  the  whole  of  my  statutory  penalty  interest,  "e  herewith 
remote  a portion  of  that  section! 

• To  accomplish  such  purpo  e It  Is  believed 
neouacary  to  grant  leg! el  tlv^  aajthorj.tr  to 
the  county  Court  of  each  county*  * •■to  for- 
give nu  forbear  th«  ool  .action  of  pmalty 
interest  on  delinquent  and  unpaid  taxes 
delinquent  January  1,  1933  and  prior  thereto, 
or  such  pert  of  such  pen  ity  Interest  ae  In 

2 1 s S#Mlm  * * v ay 

be  necessary  to  accompli sh  the purpose  re- 
ferred to  in  this  section.* 
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And  ti*en  further  state: 

**  * • that  the  county  court  of  each 
county  In  this  state*  * 4 * shall  have 
the  right  to  forgive  and  forbear  the 
collection  of  penal fcy  Interest  on  taxes 
un  aid  and  delinquent  on  January  X,  1933, 

• * * *or  ant  part  thereof  a* 

0 lnlon  of  tht  county  court*  • * * nay 
be  neceer&ry  to  protect  the  owners  of 
such  lands  and  th;  t th<  y ay  be  encouraged 
to  pay  said  delln  uent  t u xe s thereon.*  • •• 

The  foregoing  portions  place  in  the  county  court  the 
discretion  of  determining  when  and  under  <h  t eondl si  on  a ~nd  wh  t 
part  or  portion  of  the  penalty  statutes  of  this  state  fhall  be 
In  force  and  during  what  time  they  shall  be  enforced.  In  oth<  r 
words,  the  county  courts  of  tin-  various  counties  and  other  bodice 
designated  In  said  net,  are  ve  ted  itb  the  Legislative  authority 
of  determining  who  shall  pay  penalties,  the  amount  of  penalties 
that  shall  be  paid,  and  when  the  penalties  shall  be  paid. 

It  is  the  o lnlon  of  this  office  that  this  delegation 
of  legislative  authority  is  ountr'iry  to  the  provisions  of  the 
state  constitution  and  therefore  this  -action  is  void. 

are  first  desire  to  point  out  the  distinction  between  the 
foreg-ing  section  and  the  provisions  of  Senate  Bill  60,  a portion 
of  whloh  latter  act  la  herewith  quoted: 

•*  * • * The  collectors  of  revenue  of  the 
counties  and  oltles  of  this  state  axe 
hereby  empowered  na  directed  to  aocept 
the  original  uj;jount  of  s id  taxes*  * • * 
relieved  of  all  the  penalty  interest  and 
costs  ocruea  upon  tin,  °ame. " 

fie  thu  wish  to  emphasise  the  distinction  between  Senate 
Bill  94  and  denote  111  BO  in  this  re  <ect . aa  It  is  clear  that  In 
Senate  dill  oG  ve  have  a direct  leg! el  tlve  enactment  which  In 
Itself  remits  the  penalties.  Interest  and  costs  which  hove  corued 
unuer  the  penalty  statutes,  providing  the  original  a ount  of  tax 
is  paid  in  compliance  with  tho  provisions  of  th  >ct.  However, 
enate  Bill  94  gives  to  the  o unty  courts  of  thiF  state  a vast 
and  unregulated  powf  r,  entirely  free  from  at -tutory  or  judicial 
control  and  del eg' tea  tv  those  oourts  the  final  power  to  state 
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and  determine,  capriciously  If  they  so  desire,  ».t  what  pi  ce:-  and 
un:er  whet  conditions  nd  at  wh&t  time  the  penalty  statutes  of  this 
state  shall  be  enforced,  or  to  deter  Ins  that  they  shall  not  be 
enforced  to  any  extent*  It  Is  not  at  all  absurd  to  visualise  a 
majority  of  the  county  courts  of  this  stats  taking  advantage  of  this 
act  and  by  doing  so  greatly  retarding  the  payment  of  state  and 
county  taxes  into  the  respective  treasuries,  as  it  is  a ree  gnlzcd 
fret  that  under  such  stringent  tines  the  payments  of  taxes  would  be 
retarded  if  no  incentive  existed  to  encourage  prompt  nay; rent  of 
t^txes. 


Returning  to  our  ooa alder  tlon  of  Senate  Dill  94,  we  call 
attention  to  article  3 of  our  Constitutions 

"The  powers  of  government  shall  be  divided 
into  thre'  distinct  deportments — the  legis- 
lative, executive  and  judicial— each  of  which 
shall  be  confided  to  a separate  magistracy, 
and  no  person,  or  collection  of  persons, 
charged  with  the  exercise  of  powers  properly 
belonging  to  one  of  those  departments  shall 
exercise  any  power  properly  belonging  to 
either  of  the  others,  except  In  the  Instances 
In  this  Constitution  expressly  directed  or 
permitted. " 

The  powers  of  the  legislative  department  are  vested  in 
the  General  Assembly  by  bectlon  1 of  Article  4 of  the  Constitution 
v.hlob  reads  cs  follows: 

"The  legislative  power,  subject  to  the 
limitations  herein  contained,  shall  be 
vested  in  a Senate  and  House  of  Represent- 
atives, to  be  styled  ‘The  General  Assembly 
of  the  State  of  Missouri.  11 

By  these  two  constitutional  provisions,  the  legislative 
power  le  completely  and  entirely  vested  in  the  General  Assembly,  and 
by  Section  9963s,  the  power  la  delegated  to  the  oo  nty  courts.  ne 
of  the  earliest  decisions  In  this  at  te  on  the  subject  of  delegation 
of  legislative  power  Is  that  of  Stite  v.  Field  found  at  page  529 
of  Vol.  17  of  the  ulsa.url  Supreme  Court  Reports.  The  Court  In  that 
case  had  under  consideration  a statute  providing  as  follows  : 
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“If  the  county  ojurt  In  any  oaunty 
should  be  of  o lnlon,  that  the  provl- 
alone  of  the  act  should  not  be  enf  reed, 
they  night.  In  their  discretion,  suspend 
the  operation  of  the  sme  for  ^ny  speci- 
fied length  of  time,  and  thereupon  the 
act  should  besoms  inoperative  in  said 
county  for  the  period  specified  In  said 
order;*  • • •• 

The  Court  in  o .adder  lag  the  ooastltutl  n&llty  of  this 
lav  stated  as  follows: 

*•  * *The  constitution  of  the  State,  after 
declaring,  that  'the  p vers  of  government 
shall  be  divided  Into  three  departments, 
each  of  which  shall  be  confided  to  a sep- 
arate magistracy,'  proceeds  to  vest  the 
legislative  power  of  the  government  In 
these  words:  'The  legislative  power  shall 
be  vested  In  a general  assembly,  which 
shall  onaist  of  a senate  and  house  of 
representatives. **  * *The  power  thus 
conferred  le  the  power  to  make  laws;  and 
the  exercise  of  the  power  is  entrusted  to 
bodies  of  nan,  who  are  supposed  to  be 
sal eo ted  by  the  great  body  of  people, 
entitled  to  vote,  because  of  their  pru- 
dence, a'lsdom  and  Integrity.*  * * This 
power,  thus  reaching  every  oltlsen,  In 
every  relation  and  every  Inter  at,  is  to 
bo  regarded  as  & sacred  trust.  *hlch  is 
to  be  exercised  by  those  to  whoa  it  has 
been  committed,  and  every  citizen  has  a 
right  to  detoaaa  that  the  rule  for  his 
oonduot  shall  be  established  by  that  body. 

In  which  he,  alth  bis  other  fellow-cl tlzeae, 
have  vested  the  power.*  * * * ■ 

In  holding  that  porti  a of  the  act  dele,  ting  legislative 
power  to  the  county  court  unconstitutional  stated  at  page  534 I 
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•*  * • *It  appears  Impossible  to  doubt, 
th  t the  poser  ■ hich  has  been  exercised 
by  the  court  under  the  thirty- third  section 
of  the  set)  aid  which  has  the  effeot  of 
determining  vhr.t  law  shall  be  In  force  In 
the  tribunals  vf  the  state  for  the  recovery 
of  penalties  which  Its  own  laws  Impose, 

1b  a p'iTt  of  the  leglal  tlve  power  which 
cannot  be  entrusted  to  the  county  courts**  * * * 

Although  the  foregoing  oaoe  was  determined  In  1853  under 
a different  oon>tltutlon  than  now  govern-  this  state,  we  find  that 
the  requirements  of  the  two  constitutions  In  the  natter  at  Issue 
sere  the  s-  jas,  and  while  not  id>  ntlcul  they  had  the  s-joc  foree  and 
effect*  The  foregoing  ruling  was  affirmed  In  the  case  of  Leaner!  v. 
Ll dwell,  82  Mo*  188,  wherein  the  court  ro ’narked  on  p-ige  193: 

**  * * Uut  no  body  but  the  legislature  can 
oalce  or  repeal  a law*  The  provision  of  the 
road  law  of  1851  which  declared  th*  t if  the 
county  court  of  any  county  should  be  of 
opinion  that  the  provision  of  the  act  should 
not  be  enforced,  they  might.  In  their  dis- 
cretion, miepend  the  o per  at  in  of  th  -ame 
for  any  specified  length  of  time,  and  there- 
upon the  act  should  become  Inoperative  In 
such  county  for  the  period  specified  In 
such  order;  and,  thereupon  order  the  roads 
to  be  opened  and  kept  In  good  repair  under 
the  laws  heretofore  In  force,  or  th  special 
ants  on  the  object  of  ro&dr;  and  highways, 
were  adjudged  to  be  uao institutional  end 
void  In  this  court,  as  attempting  to  confer 
upon  the  county  curts  legislative  power.**** 

I 

And  again  in  thu  case  of  Merchants  Ttnh— gs  vs.  Vnott,  313  Mo*  616, 
ne  of  the  later  c ses  In  which  this  early  esse  Is  referred  to  Is 
thpt  of  drainage  District  v.  iAssatar,  39  3.  W.  (2d)  716.  The 
Court  on  page  716  reviews  these  two  oases  in  the  following  language: 

••  * *In  state  v.  Field,  a statute  was 

held  Invalid,  as  violative  of  the  hove 

constitutional  provision,  which  undertook 
to  author! re  th.  county  courts  of  the  st^te 
to  suspend  the  provisions  of  a general  statute 
within  their  counties*  In  Merchants'  x- 
chongs  v.  Knott,  the  Board  of  Railroad  and 
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Warehouse  Con  la  si  oners  had  been  given  the 
po*er  by  the  ::.ot  assailed  to  Mt&bllah  an 
inspection  and  weighing  of  grain,  eto. , 'at 
such  pi roes  or  in  such  territory  within  this 
state  as  in  their  o inion  may  be  neces  ry. ' 
the,  sot  eae  held  t - be  an  Improper  deleg;  t ion 
of  legisla  tive  power.  In  rpeailng  of  the 
power  thus  delegated,  this  court  r ldl  'It 
is  tbv;  wholesale,  unregulated  power  to  say, 
in  effect,  there  'hall  be  sn  operating  law 
or  no  law,  to  say  where  the  law  shall  O'  erate, 
on  whoa  and  when,  this  phase  of  the  case, 
having  been  heretofore  fully  developed,  needs 
no  further  atentlon.,  beyond  raying  that  no 
men  in  Missouri  holds  his  property  or  rights 
subject  to  the  unregulated  di-eretlon  of 
any  othar  man.  * 4 


In  arriving  at  our  conclusion  In  this  matter  we  hr-ve  not 
overlooked  the  f?ct.  th  t the  legislation  here  considered  was  pro- 
ba  ly  taken  froi^  the  Oregon  Remission  Law  of  1935.  PeO ti  n 1 of 
that  'ot  found  in  Chapter  314,  Genvr&i  Laws  of  Oregon,  1925,  reads 
as  follows* 

*•  * * Section  1.  The  county  courts  of  the 
several  counties  of  the  state  my  and  are 
he  *by  authorized  to  re  it  all  Interest, 
penalties  and  costs  which  htve  been  or  may 
be  incurred  on  all  taxes  levied  in  their 
respective  counties  on  the  tax  rolls  for  the 
years  1931,  1923  and  1923  to  all  taxpay  r® 
who,  prior  to  May  1,  192b,  or  prior  to  the 
date  on  which  foreclosure  of  certificates 
of  delinoueut  tax's  could  have  ben  Instituted 
under  tin-  law  if  certificates  of  do  inouency 
had  been  issued,  shall  have  paid  the  original 
amount  of  such  delinquent  taxes  on  the 
property  affected.  It  shall  be  the  duty  of 
the  tax  collector  upon  whose  rolls  any  uch 
Interest,  penalties  and  costs  may  have  been 
remitted  through  the  authority  of  this  act 
to  forthwith  satisfy  and  cancel  the  a&ate 
upon  such  roll si  Provided,  however,  that 
this  act  shall  not  pply  to  rny  tax  upon  which 
a certificate  of  delinquency  has  been  Issued. * 
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There  are  three  distinguishing  f stores  betv.een  this  uregon  Act  vnd 
the  Act  under  consideration.  In  the  first  place  In  the  Oregon  Act 
the  County  Courts  ere  only  author! red  to  remit  nil  or  none  of  the 
Interest  penalties  and  costs.  In  other  vords,  there  was  n>  dis- 
cretion riven  them  by  the  act  as  to  shut  portion  of  the  penalties 
si  ouxd  be  remitted.  Secondly,  there  was  a definite  date  fixed  in 
the  Oregon  Act  after  which  tim«  the  court a sere  no  longer  authorised 
to  re«lt  the  penalties,  interest  one  costs,  mi  in  the  third  place, 
th--  vords  *«'-y  and  are  hereby  authorised*  were  construed  by  the 
court  to  be  mandatory  and  not  discretionary  or  per  1 salve. 

In  the  case  of  State  ex  rel.  Pieros  vs.  Coos  County,  337 
P .c.  67B,  the  Court  considered  the  character  of  these  w rds  and 
stated  as  folloesi 

•*  * * It  Is  coateuusd  by  the  defend  at a 
on  demurrer  to  t he  « r i t th  t the  act  is 
merely  per  isslve,  leaving  to  the  various 
ocunty  Sourte  the  discretion  whether  to 
make  such  remission  or  to  .”1  t-.fcold  It.  on 
the  other  hand,  it  Is  contended  by  the 
petitioners  for  the  xtt  that  the  act  is 
.naotory , end  th  t,  upon  thi  eoi..pllanoe 
with  Its  provisions,  there  Is  nc  discretion 
in  the  county  court:  as  to  its  duty  in  the 
premises. 

Re  ere  of  the  opinion  that  the  roxds  used, 
to  wit,  *The  county  courts  of  the  several 
counties  of  the  state  may  and  are  hereby 
authorized  to  remit,*  etc. , when  used  in 
the  connection  in  which  they  appear  In  the 
act,  should  be  construed  as  laaadatory.  * * * 

Therefore,  the  act  being  mandatory  upon  the  county  court  and 
not  discretionary  or  *in  their  o ialoa*,  there  w&s  no  legislative 
act  for  them  to  perform.  The  lav  was  oor^pl  te  in  itself  and  pre- 
scribed every  necessary  c edition  to  uniform  enforces  nt.  This  being 
the  c&se  it  of  oourse  left  no  legislative  act  for  the  county  courts 
to  uarforra.  ftowever,  It  Is  readily  seen  that  In  the  Hl-sourl  Act 
here  considered  there  Is  no  11  It  to  the  time  during  vMoh  it  shall 
be  enforced,  nor  Is  there  any  limit  to  the  time  within  which  the 
taxpayer  shall  be  required  to  pay  his  taxes  In  order  to  obtain  the 
reals  ion  of  the  penalty  Interest.  Then  again  the  -Is  url  Act  is 
worded  so  that  It  would  be  1 possible  to  construe  It  as  being 
mandatory  upon  the  County  courts  to  make  an  order  remitting  the 
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penalty  Interest.  It  places  In  the  discretion  of  the  o unty  court 
the  power  to  remit  all  Interest  if  In  their  opinion  they  feel  that 
such  an  order  Is  n&oessary  and  then  particular  y pro vide a that  the 
curt  shall  have  the  further  power  to  remit  a portion  of  the  Inter  et 
penalty  If  such  is.  In  their  o lnlon,  advisable.  By  giving  this 
addition:!  discretion  It  w.uld  be  impossible  to  enstrue  this  act 
as  being  mandatory  pon  the  county  oourts  to  remit  ell  the  penalty 
Interest  accrued. 

It  Is  ther  fore  the  opinion  of  this  office  that  Section 
9U63v  as  contained  In  ien&ta  Bill  94,  found  at  page  44; , 'lsaourl 
L ■ ws  1933,  is  unc .institutional  as  It  delegates  to  the  county  court 
legislative  authority  contrary  to  the  constitution. 

I note  your  Inquiry  respecting  the  possible  conflict  be- 
tween iienate  Bill  80  and  motion  9983e  of  Senate  3111  94,  in  the 
event  we  considered  the  latter  section  c nstltutlonal.  in  view  of 
our  opinion  In  the  matter  it  seems  unnecessary  to  answer  this  Inquiry. 
However,  assuming  for  the  purpose  of  your  Inquiry  the  constitutionality 
of  section  9963e,  we  are  of  the  o lnlon  that  insofar  as  they  mUrbt 
(In  that  event)  c nfllct,  Senate  Bill  80  would  prevail.  Both  of 
these  laws  are  general  tn  their  terrcs.  This  being  true,  the  letter 
of  the  two  wuulu  prevail.  As  heretofore  pointed  out  3en  te  Bill 
94  tag  approved  April  7,  1933,  and  senate  Bill  80  was  approved 
April  13,  1933,  Senate  Bill  80  being  th-,  later  expression.  It  Is 
to  be  further  noted  that  Senate  Bill  80  was  enacted  with  an  emergency 
clause,  making  the  same  immediately  affective  and  thus  giving  the 
relief  when  ne  ded.  It  should  be  further  noted  that  Senate  Bill 
0*e  entire  scope  and  purpose  was  relieving  the  taxpayers  from 
interest,  penalties  and  costs;  That  it  Is  a general  law  including 
all  additional  charges  which  xe  assessed  against  the  taxpayer 
f.r  untimely  payment  of  his  taxes;  And  that  Section  9963e 
applies  only  to  the  penalty  Inter  st  and  does  not  include  other 
penalties,  costs  ana  charges.  Therefore,  it  seems  clear  that 
Sun . te  Bill  SO  wan  Intended  to  establish  uniform  rule  and  system  for 
the  whale  state  respecting  si  additional.  Interest  penalties,  costs 
nnd  ch  rges  assessed  against  a delinquent  taxpayer,  which  section 
9963e  only  covers  a portion  of  suoh  charges,  to-wlt,  penalty  Interest. 
This  being  th  case  It  would  seem  that  while  section  9963*  Is  general 
over  the  entire  state  It  Is  special  In  that  It  singles  out  and 
applies  only  to  the  penalty  Interest,  section  536  of  Taxation,  59 
C.  J.  would  be  applicable.  Portions  of  said  eeotl  n reading  as 
follows: 
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•The  ..pedal  ot  Is  not  repealed  unless  a 

different  intent  is  plainly  manifest,  or 
uere  the  two  acts  are  lrreo  noil  ably  in- 
consistent  or  repugnant  or  where  the  general 

Mi  asisss  &&  mitjis  oi  l&s 

special  one*  • *or  1 thoroughly  Intended 
to  eat  Mien  a uniform  rule  or  system  for 
the  whole  state. * 

The  statement  of  Judge  H ys  in  the  oaee  of  state  ex  rel. 
Crutcher  vs.  Koclu,  181  3.  a.  I 2d)  750,  le  also  appropriate,  l.c.756* 

"senate  Bill  80  Is  a valid  and  presently 
affected  and  operative  temporary  law  and 
effectually,  urlng  the  limited  period  of 
its  operation,  suspends  the  effectiveness 
and  operation  of  Bos.  110  and  111,  and  also 
suspends,  during  the  e-nme  period  and  by 


section  9963e,  being  & portion  of  said  chapter  on  taxation 
would  th  ref ore  be  suspended  as  per  the  statement  made  by  Judge  Hays 
in  the  foreg  lng  case.  It  appears  to  us  that  even  if  constitutional 
no  ef  activeness  could  be  given  to  ieotlon  99#33e  until  after  the 
expiration  of  senate  Bill  80,  eo*wlt,  January  1,  1934. 


Xespeotfully  submitted, 


'iA’tRY  U.  RAUTM  H#  JR. 

Assist  nt  Attorney  Genral. 

APFHOYKDI 


necessary  Implication,  < 

ylsl jns  oontalned  In  ja] 
£&  MS  IS.  co_nf\ict  *\W 


ter  aa 
# 


Hu :« *v.  14 


TAXATION 

\ 

V 


Correction  of  Assessment  Error 

4 - 


V ; 
/ ' 


-/ 


September  21,  1333* 


Mr.  C.  Arthur  nderaoc, 

rroseeuting  Attorney  of  St.  Louis  County, 
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tear  Sir: 


I bars  received  s request  from  you  under  date  of  September  6, 

1933 > for  an  opinion,  such  request  being  contained  In  a letter  as  f ' llows: 

"We  would  like  an  opinion  fr  .vour  office  relative  to  a 
tax  quaatlon  that  hae  arise  1 here , which  is  as  f ollows : 

*A  man  made  a personal  tax  return  as  follows: 


Household  & kitchen  furniture,  etc.  £150. 00 
Piano  : 100.00 
Jewelry,  all  kinds  50*00 
■seex  roach  100*00 
3uiek  loadstar  00.00 

Total  valuation  $430.00 


In  making  out  the  tax  book  the  )50*00  valuation  of  Jewelry 
was  entered  on  the  tax  book  as  $3000.00.* 

After  this  was  done,  tne  books  were  certified  to 
the  clerk  and  are  out  of  the  Assessor's  hands.  How  can  this 
error  be  legally  corrected,” 


I.  TALILITY  ■ -K  TAX,  It  is  ay  opinion  that  so  much  of  the  tax  as  is  based 
on  the  difference  between  the  valuation  of  $50.00  88  submitted  by  the  tax- 
payer on  jewelry  and  $3 ,000.00  as  entered  on  the  tax  book  is  invalid  and  un- 
collectible for  the  following  reasons: 

The  §3>00°*0°  assessment  is  a violation  of  evised  Statutes  of  Missouri, 
1929,  Section  9792  which  provides  that  property  must  be  assessed  "according 
to  lte  true  value  in  money  at  the  time  of  the  asaeaa-nent”  and  from  the  state- 
ment of  facts  in  your  request  for  an  opinion  I assume  that  the  change  of  valua- 
tion was  a clerical  orror , and  that  3*°^0»00  does  not  represent  the  true  value 
of  the  Jewelry. 

Iven  if  the  raised  figure  were  "the  true  value"  of  the  Jewelry,  the 
valuation  returned  by  the  taxpayer  cannot  be  raised  without  notice  to  him.  In 
the  ease  of  State  ex  rel  iegenhein  v.  epeneer,  H4  * o.  574*  21  S.  1.  637  (1092) 
the  valuation  placed  on  personal  property  in  the  return  of  a taxpayer  wea  raised 
without  notice  to  him,  and  the  court  held  that  sc  much  of  the  tax  as  represented 
the  increase  was  void  even  though  the  statutes  did  not  require  such  notice.  The 
court  said  (1.  e.  57^ 
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"Under  the  provision*  of  sect  Iona  7532  and  7535 » Revised 
Jtatutea,  IO09  > if  no  Hat  he  delivered  to  the  assessor  in 
proper  time  and  manner,  * the  assessor  shall  himself  make 
out  the  list,*  etc.  The  failure  of  the  taxpayer  to  give 
his  list  Is  the  basis  and  condition  precedent  to  any 
authority  in  the  asaeaeor  * to  make  out  the  list*  for  him. 

In  this  ease  then,  the  act  of  the  assessor  was  Jurlsdiot Ion- 
ises and  -void,  inasmuch  as  a proper  list  hed  already  been 
returned  by  the  defendants,  and  consequently  no  basis  for 
the  exercise  of  the  assumed  power  existed,  iYhen  the  defen- 
dants In  this  cause  delivered  tneir  list  to  the  assessor, 
without  objection  from  him,  they  hed  the  right  to  presume, 
and  the  lav  Justified  them  In  that  presumption,  that  their 
valuation  of  the  property  wee  accepted  end  would  remain  as 
delivered.  And  even  If  the  eseeesor  had  authority  to  raise 
the  assessment  he  eould  not  do  this  without  notice  to  the 
party  to  be  affected  thereby. 0 

t • 4 

II,  atMKDY  TOrf  OORHhCTION.  30  much  of  the  assessment  of  the  jewelry  as 
la  in  exme'ee  of  the  taxpayer's  return,  therefore,  being  void,  the  proper 
method  for  correcting  such  error  would  be  by  an  appeal  to  the  County  Court 
under  Revised  Statutes  Ulseourl  1^2  9 » Section  9&00,  which  provides  In  pert 
as  follows; 

"The  county  court  of  each  county  may  hear  and  determine 
allegations  of  erroneous  assessment  * * * at  any  term  of 
said  court  before  the  taxes  shall  be  paid,  on  application  of 
any  person  or  persons  who  shall,  by  affidavit,  show  good 
cause  for  not  having  attended  the  county  board  of  equaliza- 
tion or  court  of  appeals  for  the  purpose  of  correcting  such 
errors  or  defeats  or  mistakes. " 

Presumably,  the  taxpayer,  upon  making  hie  return  and  having  it  accepted  with- 
out objection,  would,  under  the  authority  of  the  oaee  above  cited,  have  a 
right  to  assume  that  his  valuation  would  be  accepted,  or  that  notice  would 
be  given  to  him  of  Its  unaoeept ability,  and,  therefore,  would  not  have  appealed 
to  the  board  of  equalization.  It  would  seam,  therefore,  that  be  would  be  able 
to  make  the  affidavit  required  by  seat ion  960b,  and  the  county  court  would 
have  jurisdiction  to  declare  the  assessment  erroneous.  Section  provides 

aa  follows; 

"See.  9&Q9.  Correct  lone  to  be  made  on  tax  books.  - The 
dark  of  the  oounty  court  shall  immediately  correct  the 
tax  book,  and  the  copy  t ere of  furnished  for  the  use  of  the 
collector,  under  any  order  which  may  be  made  by  geld  court 
in  pursuance  of  the  foregoing  section;  and  If,  by  suoh 
correction,  any  alteration  Is  made  In  the  value  of  the 
property  or  the  amount  of  the  taxes,  he  e>all  certify 
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the  da  e to  the  state  auditor,  who  shall,  on  the 
settle  eat,  allow  V#  ocllootcr  ere.: it  for  eny 
sum  or  «*j«a  to  whloh  such  correction  nay  entitle 
hla.  " 


Vary  truly  yours, 


Arr-"""!: 


APPROVED t 


Change 

l 


of  Venue  in  Criminal  Cases  Before  a Justice  of  the  ^eace. 


September  :3,  1933 


Hi,  c.  Arthur  Anderson, 

Prosecuting  Attorney, 

Clayton,  Missouri 

Dear  Ain 

1 e acknowledge  receipt  of  your  letter  of  September 
12,  1933,  in  which  you  st  te  and  inquire  s folio*  at 

M e have  a question  that  arises  constantly 
in  our  County  in  connection  with  the  application 
for  Change  of  Venue  for  Misdemeanor  caec  in  the 
Justice  Courts. 

This  County  has  five  townships  and  about 
twenty  justices  scattered  about  the  County j this 
number  is  not  constant  because  appointments  are 
being  made  from  tiue  to  time.  The  practice  of 
some  attorneys  for  the  defense  is  to  file  a 
Change  ol'  Venue  application  and  then  list  every 
Justice  but  one  as  being  prejudiced  and  in  that 
way  they  practically  designate  t.eir  OWH  judge, 
which  by  a strange  co~ incidence  scons  to  be  the 
same  justice. 

V. e would  like  to  have  you  kindly  refer  this 
question  of  tue  defendants'  practice,  as  above 
set  out,  to  one  of  your  assistants  for  consideration 
and  answer  and  ,leo  with  your  suggestion  us  to  what 
means,  if  any,  we  iaay  employ  to  defeat  or  embarrass 
this  practice. 

With  highest  personal  regards,  and  th.nkli^ 
you  for  this  and  the  any  f vors  in  tue  past." 

Section  3430  fi.  3.  1920,  i ends  as  folio  si 

"If  such  affidavit  be  fileu,  tne  change  of 

venue  oust  be  allowed,  and  the  justice  must  im- 
meui  tely  transmit  all  the  original  papers  and  a 
transcript  of  all  his  docket  entries  in  the  case 
to  the  next  nearest  Justice  in  the  township,  if 
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If  there  be  one,  unless  t.*e  party  asking  for  a 
change  of  venue  shall,  in  his  affidavit,  state 
that  the  other  Justice  In  the  township  is  a saat.  rial 
witness  for  him,  without  whose  testimony  he  cannot 

sa fely  proceed  to  trial,  or  that  he  is  near  of  kin 
to  the  Injured  party  or  prosecuting  witness,  stating 
in  what  degree,  or  that  he  cannot  have  a fair  and  in- 
partial  trial  before  such  Justice  In  the  township, 
in  which  case,  then  to  a Justice  in  sone  other  town- 
ship In  the  county,  or,  if  the  change  be  allowed  on 
account  of  the  bias  or  prejudice  of  the  inhabitants 
of  the  township,  then  to  a Justice  in  some  other 
township  in  the  county)  and  the  Justice  to  whom  such 
case  shall  be  sent  shall  forthwith  proceed  with  the 
•ame  in  like  manner  as  if  said  c use  had  been  originals 
ly  brought  before  him*  No  more  than  one  change  of 
venue  in  the  sane  case  shall  be  allowed* " 

In  £ tate  ex  rel  v*  Watkins , 213  He*  App*  1*  c*  511,  tns  ft* 
l.ouis  Court  of  Appeals,  in  construing  bat  is  no-,  section  3430  Sup 
•aldt 


"Appellant's  able  counsel  stand  on  the  strict 
letter  of  the  statute,  so  tion  3775  H.  S.  1919  (now 
3430)  and  there  is  support  therein  for  their  contention) 
but  when  we  take  Into  consideration  the  contemporaneous 
construction)  the  policy  of  the  law  and  the  statute  re- 
quiring that  a ralsdeme  nor,  when  prosecuted  in  a Justice 
of  the  pence  court,  shall  be  in  the  tow  ship  where  it  is 
alleged  to  have  been  committed,  unless  taken  out  on  a 
Chan  e of  venue)  and  also  the  object  and  purpose  of  tne 
law  providing  for  additional  Justices  of  the  peace,  we 
are  of  the  opinion  that  tne  change  of  venue  in  the  cause 
at  bar  should  have  gone  to  the  remaining  qualified  Justice 
in  Little  rrairie  Township*  A cause,  in  a Justice  of  the 
peac » court,  civil  or  criminal  in  our  opinion,  cannot 
be  sort  out  of  a township  on  change  of  venue,  unlcs,  all 
of  tlte  Justices  ia*e  dis  qualified  or  unless  tne  a fid.  vlt 
goes  igainat  the  inhabitants." 

From  the  above  cp.se,  it  appears  that  a defendant  nay 

di  S'  u.  lify  as  any  Justices  in  a township  as  he  desires,  however 
if  one  is  left  t;ie  case  must  be  sent  to  the  one  remaining  Justice  who 
is  not  uisqualii led  in  said  township*  e find  no  authority  for 
disqualifying  Justices  of  other  townships  in  the  same  affidavit. 


Hi*  Cm  'Uttar  jxi  ioon 


o^taAcr  -:3f  1033 


•3* 


Vo  ouar««t  tii.it  If  in  the  Cut  I'O,  n fit!  f on  rfcit  U&* 

a fi  ovlt,  unlort.  eo  to  dloruollty  all  tho  Jurtiooe  of  the 
OO’.ntjfOeve  one , wsi  in  Uv  t * j oolocto  t*>  fnrua,  t Uti 
. • Ln (.c  ahould  hr.ve  tU  Juotico  be^'oro  wltoo  the  c oe  ie  .-••ndinfj 
rofnee  to  eond  the  once  to  snifi  JmoMco  not  cli*  ictllfied  • nfi 
t .cn  the  defendant  ooulfi  institute  his  c*>oe  in  start,  bus  ^7  l:,at 
a Id  notice  0.1  rofuol:%T  u*2  t t t e qua*  tlon  in  t o oourtc* 

X uro  very  truly  9 


a vjtj ViZ> 

i n «•*  mt*  ».W4*W-  ••  yi* 

Attorney  General* 


W#  W*  ii  i JiOD 

AM  "stuSfc  Attorney  General 


lISrOT  a 3k : 


Off icirl  ppnointing  step-father 
of  his  rife  does  not  violate 
Section  13,  Article  14  of  the 
V Constitution  because  they  are 

not  related  either  by  consanguinity 
or  affinity. 


hr.  C.  Arthur  Anderson, 
Prosecuting  Attorney, 
Clayton,  I-issouri. 

Dear  Sir: 


September  36, 


19 


C‘ 


he  are  acknowledging  receipt  of  our  let  er  in  which  you 
inquire  as  follows; 


“ ;e  would  like  an  opinion  from  your  office  on  the 
Anti-Nepotism  section  of  the  constitution  of  the 
State  of  -iseouri,  particularly  Article  14,  Section 
13.  The  facts  are  as  follows: 


A Judge  of  the  County  Court  employs  the  step- father 
of  his  rife,  or  causes  the  empi.oyf.ient  of  him  in  the 
County  Kospital  in  the  County  of  St.  Louis,  and  re 
desire  an  opinion  from  your  office  an  to  whether 
or  lot  t ils  constitutes  a violation  of  the  anti- 
nepotism  lows  of  the  State  of  i^e-ouri. 4 

Section  13,  Article  14  of  the  Constitution  of  kin sour i 
provides  aft  follows: 

"Any  public  officer  or  employe  of  t.iia  State  or  of  any 
political  subdivision  thereof  who  shall,  by  virtue 
of  said  office  or  ©rraloyiaent , haw©  the  right  to  n^ne 
or  appoint  any  person  to  render  service  to  the  State 
or  to  any  political  subdivision,  thereof,  and  who  r hr  11 
name  or  appoint  to  such  rervice  any  relative  rithin 
the  fourth  degree,  either  by  consanguinity  or  affinity, 
n.iall  thereby  forfeit  his  or  her  office  or  e ployment. 11 

Under  the  foregoing  constitutional  nrovieion  the  officer 
an  ointing  a relative  within  the  fourth  degree,  either  by 
Canaan  u laity  or  by  affinity,  shall  forfeit  hie  office. 
Question  arises  in  your  inquiry  as  to  whether  or  not  an 
official  appointing  the  step-father  of  his  wife  co  e?  wit:  in 
tue  prohibition  of  tne  Constitution. 

In  2 C.  J.  378,  it  is  said: 

"Blood  relations  of  the  husband  and  blood  relations 
of  the  wife  are  not  related  to  each  other  by  affinity. 


Sir.  C.  Arthur  Anderson,  -3-  September  26,  19 S3. 


Ilor  does  the  term  'affinity*  ordinarily  include  persons 
related  to  the  spouse  si  ply  by  affinity." 

In  Encyclopedia  3rittanica,  11th  Ed.  Vol.  1,  page  3C1, 
the  author  has  the  fol logins;  to  say  about  affinity: 

"The  marriage  having  Made  them  one  person  (husband  nd 
wife) , the  blood  relations  of  each  r re  held  ?e  related 
by  affinity  in  the  ear;*e  degree  to  the  one  snouee  as  by 
consanguinity  to  the  other.  But  the  relationship  is 
only  with  the  married  parties  themselves  and  dor**  not 
bring  those  in  affinity  with  them  in  affinity  with  each 
other;  so  a wife's  sister  has  no  affinity  to  her  "■b'">d,s 
brother. " 

The  Judge  is  related  to  the  *ife  by  affinity  and  is  also 
related  to  the  wife's  mother  tr-  affinity.  The  wife  is  related 
to  the  mother  by  consanguini ty  and  the  wife  is  related  to  the 
step-father  by  affinity.  Under  the  foregoing  rules,  ioyrr"-T, 
we  are  of  the  opinion  that  the  step-father  of  the  wife 
■„oi,  .fr-g  is  not  related  by  affinity  to  the  Judge  of  the  County 
Court.  Under  the  above  rule  the  marriage  of  the  Judge  of 
the  County  Court  to  the  wife  would  not  bring  into  relationship 
by  affinity  the  step-father  who  is  related  to  t ;e  wife  only 
by  affinity. 

It  is  therefore  the  opinion  of  this  Department  that  the 
Judge  of  the  County  Court  would  not  be  guilty  of  violating 
Section  13  of  Article  14  by  appointing  the  step— father  of  his 
wife  for  the  reason  that  said  step-father  of  his  wife  is  ot 
related  to  him  either  by  consanguinity  or  by  affinity. 


Very  truly  vours, 


Ar.  iOVED: 


Attorney  General 


EMPLJTEBB  l 
BT7DQET  LAW) 
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Tjj#  power  to  admin  la  ter  budget  law  and  hir'* 
employees  and  fix  salaries  vesta  In  the 
Governor*  i 

c h 1 . 


Dept ember  27,  1933* 

Y ->  l 


Hon.  i-orreat  Smith 
State  Auditor 
Jefferson  City,  Missouri 


Dear  fr . smith: 

This  Is  to  ae knowledge  receipt  of  your  letter  of 
September  27th,  1933,  which  reads  as  follows i 

”0n  page  459,  See.  1,  of  the  1933  Lews, 
it  provides  for  s Budget  Director,  and  on 
page  59  of  the  same  Laws,  Is  the  appro- 
priation set-up  to  pay  salarlee  of  the 
Budget  Department. 

Till  you  please  advise  our  office  what 
employees  If  any,  and  the  salary,  cart  ba 
paid  from  this  appropriation?" 

Lavs  of  Missouri,  193  , page  459,  is  an  act  which  estab- 
lishes an  xeoutlve  Budget  System  for  the  :'tate.  It  oontelns 
sixteen  sections,  was  approved  May  12th,  1933,  without  an  emergency 
clause  and  became  effective  July  24th,  1933,  or  ninety  days  after 
the  Legislature  adjourned. 

Section  16  of  the  act  reads  aa  follows) 

■FEFKALIM3  SECTIONS  9332  to  9847,  IHCLU- 
SIVE. --Sections  9832  to  9847,  inclusive, 

Feviaed  tatutes  of  Missouri,  1929,  are 
hereby  repealed." 

Feferrlng  to  the  sections  repealed  In  the  1929  statutes, 
we  find  an  entirely  different  lav  relating  to  the  budget.  The 
1929  statutes  conferred  such  duty  upon  the  Tax  Commission.  Some 
of  the  sect lone  repealed  are  similar  and  Incorporated  in  the 
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present  act.  We  only  invite  attention  to  the  repealed  1989 
sections  for  the  historical  value  they  may  have,  their  pro- 
visions being  of  no  force  and  offset  at  the  present  time* 

^«v>  of  Missouri,  1935,  pegs  459,  feet  Ion  1,  provides  i*i 
part  as  follows: 

"The  Governor  shall  have  full  authority  to 
earry  out  the  provisions  of  this  set  and 
to  do  all  things  necessary  thereto,  e * e 
The  Chairman  of  the  State  Tax  Commission 
shall  be  ex  officio  budget  director,  and 
shall  serve  as  sueh  without  additional 
compensation.  »*****•****#*#" 

Other  saetions  provide  what  work  la  to  be  done  under  the 
supervision  of  ths  Budget  Director.  Section  6,  pa  :e  461,  reads 

as  follows: 


"POWERS  OF  OOVFRHOft-CLFCT  RELATIVE  TO 
BUDGET. — In  any  year  in  which  a Governor 
is  elected,  the  Governor  shall  permit 
the  Governor-elect  to  examine  and  study 
all  estimates  and  other  budget  information, 
and  shall  Invite  the  Governor-elect  to 
alt  with  him  in  conferences  and  hearings 
on  the  budget.  The  Governor-elect  shall  be 
entitled  to  stake  suggestions  and  the 
Governor  may  accept  such  suggestions  or 
may  incorporate  them  separately  In  the 
budget  as  the  recommendations  of  tho 
JOvernar-eleefc." 

i-t  is  thus  aeon  that  the  plan  or  schema  relative  to  the 
budget,  under  1953  Laws,  is  vested  la  the  Governor  and  the  responsi- 
bility for  administering  its  provisions  reposes  in  him.  But  the 
Legislature  did  not  provide,  in  so  many  words,  for  the  employing 
of  clerks  or  employees  to  do  the  clerical  work  entailed  by  virtue 
of  the  provisions  of  ths  act* 

Laws  of  Missouri,  1933,  Section  59,  page  80,  orovidea  in 
part  as  follows i 

"FOR  DEPARTMENT  0?  BUDGET*— Thar • Is  hare- 
by  appropriated  out  of  the  Stats  Treasury, 
chargeable  to  the  State  Revenue  Fund,  the 
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sun  of  seventeen  thousand  dollars  (#17,- 
000.00),  or  so  much  thereof  aa  -*ay  be 
needed  to  pay  the  salaries,  wages  and  per 
diem  of  employees  engaged  In  the  work  of 
the  Department  of  the  Budget  of  Vlseourl, 
and  other  general  expenses  thereof,  as 
follows  < 

A.  Personal  Services 
Chief  Clerk,  accountant,  stenographer. 

Janitor  and  other  necessary 

employees  «f 10, 000 

Etc." 

At  will  be  observed  that  the  Legislature  made  provision, 
supra,  for  paying  salaries  for  a "Chief  Clerk,  accountant,  etenog- 
rapher.  Janitor  and  other  neceesary  employees",  but  limited  the 
amount  therefor  to  #10,000.  The  pupation  presents  itself  as  to 
whether  or  not,  an<  by  what  authority,  eueh  persona  may  be 
employed  If  the  budget  act  la  silent  and  only  money  appropriated 
to  pay  amah.  The  law  is  well  settled  as  stated  la  State  ex  rel. 
Suder  v.  Hackman,  State  Auditor,  F66  S*  W.  532 t 

"Before  the  State  can  be  held  liable  for 
the  payment  of  a fee  or  expense  Incurred 
In  its  behalf,  the  person  or  officer 
claiming  such  fee  or  expense  must  be  able 
to  point  out  the  law  authorising  such 
payment.  (Cases  Cited)" 

In  the  present  inquiry,  such  person,  if  employed,  could 
point  to  the  a propria t Ion  act  as  authority  for  payment  for  his 
services.  However,  before  said  person  could  do  so,  he  would 
likewise  have  to  show  by  what  authority  he  was  appointed.  In 
the  latter  ease  he  would  not  be  able  to  do  so  unless  it  nay  be 
reasoned  that  the  Governor  by  virtue  of  the  first  sentence  in 
the  act  (See.  1,  o.  459,  Laws  of  $o.  1935)  has  such  authority, 
fa  requote i "The  Governor  shall  have  full  authority  to  carry  out 
the  provielona  of  this  act  and  to  do  all  things  necessary  there- 
to.” In  other  words.  If  we  read  into  the  act,  keeping  in  mind 
the  appropriation  for  the  department  of  budget,  that  the  Legis- 
lature intended  the  Governor  to  appoint  parsons  to  render  services 
necessary  to  carry  out  the  provisions  of  the  set,  than  persona, 
thus  employed,  are  thereby  lawfully  employed.  We  are  of  the 
opinion,  and  so  hold,  that  the  Governor,  in  matters  relating  to 
the  budget,  has  the  power  end  authority  to  appoint  necessary  help 
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to  carry  out  the  provisions  of  said  act  and  that  the  amount  to 
be  paid  to  employees,  thus  appointed,  shall  not  exceed,  however, 
810,000  for  the  biennium  for  all  such  employees* 

having  established  the  above  premises,  we  are  confronted 
as  to  whet  amount  of  selrr.)  such  employee,  or  employees,  shall 
receive.  Again  the  act  Is  silent,  as  likewise  the  appropriation. 
On  the  question  of  salaries  paid  other  employees  of  the  Ptate, 
we  would  say  faction  11768,  P.  S.  1989,  is  persuasive,  however 
not  conclusive.  It  is  our  opinion  the  aovernor  may  also  fix  the 
amo'&t  of  compensation  of  all  employees  hired  by  virtue  of  this 
act.  while  the  administration  of  thla  act  la  left  entirely  to 
the  discretion  of  the  Governor  as  to  hiring  and  fixing  the  amount 
of  compensation  of  employees,  yet,  ha  Is  limited  to  #10,000  during 
the  biennium  for  the  payment  of  all  salaries. 


Yours  very  truly. 


James  L.  HomBostel 
Assistant  Attorney- General* 


APPROVED: 

ncitiTTFicrf 
Attorney- general • 
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APPROPRIATION* 

* MiSSC’TlI  COMMISSION  PCR  THE  BLIND* 


Section  AI  discussed. 


etober  2,  1P33. 


FILED 


■ton.  Forrest  Smith 
Sts to  Auditor 
Jeffereon  City,  Missouri 


T ear  Mr.  Smith* 

re  oro  In  reeolpt  of  the  following  communication  from 

you* 

■Section  A-l,  Pago  138,  Missouri  Loos  1935, 
under  MONEY  FOR  USE  AMD  BENEFIT  Of  COMMIS- 
SION FOR  THE  BLIND,  there  Is  an  apnroprl- 
otlon  of  $2400  for  the  purpose  of  paying 
the  tuition  and  expenses  of  Leonard  owdy 
to  Perkins  Institute* 

Q.l.  Will  you  pleaae  advise  smother 
this  $240  shot- Id  be  taken  from 
the  156,832  anproprlatlon  under 
'Operation'  above  or  whether  it 
le  an  additional  appropriation 
over  and  above  the  total  of 
$157,864  a ahoen  In  Section  If 

Q.2.  In  the  appropriation  as  shown  In 
Section  1,  has  the  Eleemosynary 
Board  the  right  to  take  from  tbs 
$39,832  as  shown  in  'Operation* 
any  amount  to  aealat  the  Board  of 
health  in  operating  the  Trachoma 
Hospital  at  Rolla,  Ml as ourlf” 

We  dispose  of  your  questions  In  the  order  asked. 

The  anproprlatlon  act  relative  to  the  Coamisslon  for  the 
Blind  la  found  at  pagea  137-156,  Lava  of  Mlaaourl,  1933,  said  act 
consisting  of  two  sections  and  five  sub- sect Ions.  You  Inquire 
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concerning  Section  Al#  which  reads  as  follows i 

"MOWtY  *0R  T0ITIO*  OP  LB08ARD  DOWDY  AT 
PKRKISS  IWSTiriTI  Of  .—There  Is  hereby 
appropriated  out  of  the  state  treasury, 
chargeable  to  the  fund  for  the  blind 
coTTcIeafon.  the  sum  of  Twenty -four 
Hundred  Dollars  {£8400.00}  for  the  pur- 
pose of  paying  the  tuition  and  expenses 
of  Leonard  Dowdy,  Junior,  of  Sedal la, 
rettls  County,  flssourl  at  Rerklae 
Institution,  Watertown,  llasaaehueetta, 
the  said  Leonard  Dowdy,  Jr.  being  blind 
and  deaf  and  there  being  no  Institution 
In  the  State  of  Wlseourl  for  the  educa- 
tion and  training  of  blind  and  deaf  per- 
sons. Such  finda  shall  bs  expanded  under 
the  supervision  of  the  Conaiatlon  for  the 
Blind.1 

*e  quote  part a of  other  sect Ion a and  aub-esctlons,  to-wit 

Section  1,  page  137,  in  part  provides > 

"For  tha  purpose*  expressed  in  chapters 
30  and  SI  Revised  Statutes.  1989,  there 
le  hereby  appropriated  out  of  the  state 
treasury,  chargeable  to  the  blind  pension 
fund,  for  tha  use  and  benefit  of  the  coxiola- 
Tiori  of  the  blind,  the  following  amounts 
for  the  epee if lc  purposes  expressed  herein:" 

Section  AS,  page  138,  in  pert  provide at 

"There  is  hereby  created  a fund  to  be  known 
as  tha  CoTiT-lsa lor  for  the  Blind  Industrial 
Fund  et«7" 

Section  A3,  page  138,  In  part  provides t 

"There  le  hereby  an propria ted  out  of  the  state 
treasury,  ehsrgesble  to  the  Coaaalae  ion  for 
the  Blind  Industrial  Fund.  eteT*  ^ 

Section  A4,  page  138,  In  part  provides! 

"There  3s  hereby  appropriated  out  of  the  state 
treasury,  chargeable  to  the  Blind  Pension 
Fund  etc." 
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Section  9,  pa  139,  provide*  in  parti 

"There  la  hereby  appropriated  out  of  the 
state  treasury,  chargeable  to  the  bl Ind 
ran  a lor,  fund  etc." 

You  will  note  that  Sect Iona  1 and  9,  and  A 4 appropriate 
money  chargeable  to  the  blind  pension  fund.  Section  A9  createa 
a fund  known  ae  the  Blind  IrBustrjt'al' FundT  and  Section  A3 
appropriates  money  chargeable  to  aue'Hfund.  Section  f-1  (of  which 
you  inquire}  appropriates  $2400 , chargeable  to  the  fund  for  the 
blind  comTlsr Ion . Kowhere  In  the  act  is  a fund  for  the  ¥YInT“ 
co’nnfaaion  creaTed,  The  question,  than,  to  Ye^ determined  la  If 
laid  $2400  may  belaid  out  of  the  $39,839  under  "vperatlon", 
Section  1,  as  no  fund  for  the  blind  commission  ex  lata* 

It  Is  our  opinion  that  the  ?940C  Item  shall  not  be 
paid  or  taken  from  the  $39,839,  under  "Operation",  Section  1, 
supra.  In  thle  connection  It  seeas  that  the  General  Assembly 
wade  a useless  appropriation  when  It  appropriated  $9400  out  of 
the  fund  for  the  blind  sonnies! on  when  such  fund  does  not  exist 
or  was  not  created. 

Section  19 , of  Article  X,  page  144,  of  the  Constitution 
of  ’JieFOuri  provides  In  psrtt 

**?o  moneys  shall  ever  be  paid  out  of  the 
treasury  of  this  State,  or  any  of  the 
funds  under  Ita  management,  except  In 
pursuance  of  an  appropriation  by  lew? " 

In  State  ex  rel.  ong  v.  Auditor,  37  «o.  , 1.  c . 90,  the 
Supreme  Court  of  llaeouri  said; 

"By  law  avery  warrant  must  be  drawn  on  a 
specific  fund." 

In  a opinion  to  you  of  June  7th,  1933,  written  by  Edward 
C.  Crow,  Assistant  Attorney  "General,  "appropriation#  Wf-re  fully 
discussed,  and  a reading  of  that  opinion  will  give  the  reason 
sustaining  our  conclusion.  We,  therefor* , will  not  lenghten  this 
opinion  by  reciting  herein  sections  of  the  statute  and  cases  that 
hold  that  no  moneys  shall  b*  paid  out  of  the  treaaury  of  thga 
State  or  (out)  of  the  funds  under  Its  management,  except  In 
pursuance  of  an  appropriation  by  law. 
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On  f^eptcwber  11th,  1933,  an  opinion  was  or  It  ton  to  you 
by  w.  W.  Bernes,  'as latent  ttomsy-Qeneral , vhloh  answers  the 
Identical  question  asked  In  your  second  question.  Paid  opinion 
held  i 


"In  view  of  the  provisions  of  the  Consti- 
tution and  the  decisions  of  our  Supreme 
Court,  this  department  is  of  the  opinion 
that  the  state  Auditor  would  have  no 
authority  to  laeue  a warrant  to  the  State 
Board  of  uealth  and  charge  it  to  the 
^enerel  operating  expense  of  the  Cornels- 
sion  of  the  Blind." 

Both  of  the  opinions  Mentioned  above  were  ■veiled  to  your 
Department,  consequently  we  are  not  attaching  hereto  copies  of 
same.  If,  for  any  reason,  you  do  not  hava  thsas  in  your  files, 
pleat#  advise,  and  copies  will  be  forwarded  to  you. 


Yours  very  truly. 


James  W JornBostsl 
Assistant  Attorney-General. 
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AUDITORS  Proper  to  la sue  warrant  for  stationery  purchased 
prior  to  June  12,  1933 


October  5,  1933 


Hon.  Forrest  Smith 
State  Auditor 
Jefferson  City,  Missouri 


Dear  Mr.  Smith: 

we  acknowledge  receipt  of  your  letter  of  October 
5th,  requesting  an  opinion  of  this  office  on  the  following 
matter: 


•I  am  enclosing  for  your  convenience 
an  invoice  of  printing  which  was  done 
for  the  Board  of  Healths  This  print* 
lag  job  eovers  both  paper  and  the  work.' 

Too  advised  me  over  the  telephone 
tn&t  this  bill  could  be  legally  paid. 

Due  to  the  fact  that  this  work  was 
done  before  your  o Inion  covering 
lithographing  came  under  the  State 
contract,  I will  appreciate  if  you 
will  advise  me  in  writing  if  1 will  be 
safe  in  paying  this  bill. * 

An  examination  of  the  invoice  forwarded  shows  the 
same  to  be  dated  June  IS,  1933,  and  while  our  o inion  to  the 
secretary  of  State  was  dated  June  12,  1933,  wherein  we  ad- 
vised that  the  printing  contract  included  embossing,  engraving 
and  lithographing,  we  presume  that  the  order  was  mode  and 
the  liability  contracted  for  prior  to  J “one  12th.  As  this 
obligation  was  created  long  prior  to  the  eft  active  date  of 
the  State  Purchasing  Agent  Act  it  cannot  be  said  to  be 
affected  in  any  way  by  that  law.  However,  if  it  was  cus- 
tomary and  usual  for  letter  needs  and  envelopes  to  be  supplied 
by  others  than  the  Botz  printing  Company, under  their  contract 
with  the  State  it  would  seem  unfair  and  unjust  at  this  tins 
to  deny  payment  of  the  claim.  It  is  our  understanding  that 
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at  the  time  this  obligation  was  oretwed,  the  printing  commission 
had  bo  contract  under  which  this  work  warn  required  to  be  done 
or  under  the  terms  this  work  was  to  be  done.  Therefore , eo 
long  as  the  price  charged  for  the  stationery  and  envelopes 
supplied  la  reasonable  and  proper  there  should  be  no  objection 
to  the  payment  of  the  account. 

However,  this  of floe  le  not  paeelng  upon  the  justness 
or  reasonableness  of  the  charge  In  this  instance  as  th&t  Is  a 
matter  which  should  be  passed  upon  by  you,  and  this  opinion 
le  not  to  be  eonatrued  se  an  approval  of  the  charge  made  In 
this  case. 


Yours  very  truly. 


HARRY  O.  WALTER  JR. 

Aestetant  Attorney  General. 
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CONSTITUTIONAL  LAW—  Effect  of  overruling  prior  decision  dealing 

with  statutory  construction  on  int erne di ate 
transactions. 


V 


jonomble  Forrest  alth, 
•State  Auditor, 

Jeff arson  City,  Missouri. 


. ear  a ir  1 


Os  ''  •rail  i , 1153  this  departorr.t  furnished  yes  vith  so  opinion 
holding,  first!  Thai  lnooc&e  arising  shelly  fro*.  govern asst  patents  Is 
taxable  Is  i scour i under  the  tat*  {neons  Tax  Is*;  second!  That  said 
Intones  arising  fra_  .ovarnment  patents  ware  sot  taxable  under  its  Insane 
?«x  is*  of  ^iseosrl  until  .‘ay  lb,  1932. 

Too  no*  furnls-  s aenorand  n suggesting  that,  for  tns  years  1329, 
1930  sad  1931,  perhaps,  Incomes  arising  froa  go  varment  patents  night  be 
assessed  under  in#  ineocie  Tax  La*  of  this  state. 


Tie  department  has  erulned  your  neuarandun  sno  tne  authorities 
el ted  therein  and  this  opinion  *111  attempt  to  analyse  the  problems  raised 
In  your  aaaorandnn  and  will  be  divided  Into  the  consideration  of  four 
questions.  1.  'hat  barrier  or  barriers  prevent  t '#  collect  1 on  by  iaaourl 
of  e tax  on  lnooue  free,  sled  States  peter  ts  for  the  ysnr*  1929,  1930  and 
1931.?  11.  lould  esah  barrier  or  barriers  be  ramovedS  111.  Have  sash 
barrier  or  barriers  been  raw eyed"  IT.  .ouli  It  new  be  toe  late  to  eolleet 
sue?  taxes  baaause  of  llal tat  lone* 


& 

WUT  ft&JUOSS  vH  BAH  ILH  ft  AT  NT  Te*  COLL-  CTIOV  ET 

*10304*1  Jf  A TAX  OK  EKMBS  7h0i  UB1T8S  STARS 
PAT;.  NT-  FiM  II  TKAA3  l&J  and  I93I. 

(A)  ’.iaaourl  Income  rax  La*,  under  the  statutes  of  lasouri  relatin 
to  taxation  of  Ineeans  (R.  3.  Me.  l^),  ees.  1011^*1014^)  taxaa  are  levied 
on  lnoesHia  with  aartain  deduet  lens  and  caaaptlons  anon  wich  deduct  ions  and 
exempt  iocs  no  direct  reference  la  mads  to  incases  fraa  patents.  Tbs  only 

provision  wbloh  might  be  ariried  to  exempt  such  Incoze  would  be  the  following: 

*The  following  lraoaos  snail  be  wxera-t  from  the  provisions 
of  this  article.  ***(&)  KMf  in coca  derived  fro  any  publlo 
utility  performing  functions  of  national  government  or  those 
Incident  to  the  state  or  any  political  subdivision  thereof, 
or  frail  the  enrol se  of  any  essential  ^pvernaental  function 
accruing  to  any  st»t  , territory  or  the  iistrict  of  colurtbla." 

(Sec.  IOII9.) 

It  night  be  argued  taet  'lines  the  basis  of  the  exemption  of  Income 
froa  patents  fro.  state  inoorre  taxes  waa  baaed  on  the  theory  that  to  alle*  awi 
taxaa  would  Interfere  with  a goveranaat  las trims  r tali ty  and  since  the  piaviaion 
just  quoted  exempts  inoeuwe  derived  froa  the  exercise  of  any  essential  vvsr#- 
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io»o tel  fuuetlor.  that  ttls  pr-crlec  soull  expressly  exe&spt  trait  th • , ; ■ration 
of  the  rteaojrl  Jneaae  ~«x  1a*  lnoosw  froa  patents,  bet  tne  Mm  of  this 
•r^iMot  la  destroyed  by  tin  feat  i^it  tea  second  half  of  tea  ib  * pro* 
vision  only  teal*  site  vvannatiUl  fur. at  lone  "eoeruiiv  to  iUU, 
territory  or  tea  f tatrlat  of  oltteU'  ard  d.ea  not  rafar  tc  to#  .-©vern- 
■c  at  of  the  at  tod  tatee  wblla  is  the  first  port  of  the  ^ucted  revision 
shlah  denis  with  publle  still  ties  tea  tsm  "national  gtvertsefat''  la  expressly 
lneluded,  so  tftrt  what  er  by  oversight  or  advertence  tea  ebcTe  ducted  pro* 
vision  dees  not  eaee>trt  ineesae  fro  patents  fpcM  tee  operation  of  tea  state 
Inaooo  ns  las,  sad  If  there  sor«  so  oenati tut local  prevision  sitter  af 
the  nlted  tataa  ox  af  tea  State  of  laaouri  Involved,  and  tea  ealy  las 
la  forsa  ware  tea  state  in-ose  To*  Laa,  Idoom  nrett  patents  seald  be  texstl*. 

(B|  laoa  the  state  Inooae  Tax  ' as  by  eoaatruoiioa  a; piles  to 
lflBca  froa  p-a teats  sines  there  la  ac  aoaatitutio&al  revision  of  * la scar 1 
prohibiting  eueh  application  too  eel?  prohibition  against  tax log  lueses  froa 
pater.ta  aaat  ba  lapeaed  by  the  united  ~tataa,  and  In  t&s  ease  of  Lang  v. 
Scakaaod,  277  0.  % 142  U^Ztfj  It  «aa  bald  that  the  roaatltutloa  of  the 
United  -tataa  prohibited  the  lapoeUler  of  any  tax  on  tneooio  fraa  stents 
by  any  state  an  the  theory  that  to  alias  owl  a tax  nail  alios  a a tat  a to 
hate  a osar  sweat  lnatrucsentelitj  of  lie  Uaited  betas.  7 ha  oonatltutlomsl 
prohibition  against  auah  a tan  la  not  found  in  any  express  sards  of  tea  Con- 
stitution of  tea  nlted  tataa  but  sea  doduaad  froa  tea  four  earners  of  tea 
Coast itetloa  of  tbs  United  tataa  by  Hr.  Chief  .rustle#  aratsail  In  tea  ease 
of  :oCUUosh  v.  vary land,  4 wheat.  31b  ( l3l<) ) *ho  aaldt 

■"boro  la  no  express  prevision,  for  the  anas,  but  % m slain 
u bear,  sustained  on  a prirolple  silah  so  entirely  pervades 
tea  constitution,  la  ao  intermixed  site  tie  natarlala  ahlah 
soap**#  It,  aa  lctarao#an  site  its  sab,  ae  blended  site  Its 
texture,  as  to  bo  lneapable  of  being  separated  froa  1*.,  without 
rondinr  it  late  abrade. 

This  grant  pr L&alpla  la,  that  tee  constitution  and  tea  laws 
mads  in  pursuanas  thereof  are  supreme | teat  they  control  tbs 
Cocatituttea  and  lass  af  tea  reepee  tire  states,  and  eaanot  ba 
control  <ed  by  tesa.  rron  tela,  sMoh  any  ba  nine  at  tamed 
an  axloa,  other  prapoal tlona  are  doduaad  aa  aorollarlaa,  on 
tea  truth  or  anw  of  *Mah,  and  ao  their  application  to  Via 
ease,  the  cause  has  base  supposed  to  da  and.  base  are,  let. 

That  a posar  to  oroata  lapliaa  a poasr  to  praaartu.  24.  That 
a posar  to  destroy,  if  wielded  by  a different  band,  la  hostile 
to,  and  ftnooapetlble  with,  these  posers  to  treats  and  to  pre- 
serve. 3d.  that  shore  tela  repuiinaxsy  exists,  test  authority 
ei-leh  la  aapraaa  east  control,  not  yteil  to  that  over  uhleh  it 
la  auprene.' 


The  a<»etiwtlea*l  rinaipla  laid  dean  la  aculleer-  ▼.  Maryland  was  tea  authority 
for  the  deal  slon  la  Lang  »•  ookseod  and  In  a Ion  line  of  aaaas  betsaea  those 
two.  ha  principle  enunciated  therein  has  bsaa  laid  dean  aa  being  aa  Bioh  part 
of  the  constitution  af  tea  United  tataa  da  If  it  ears  found  In  the  Constitution 
In  extras*  words  baa  use  a .-ana trusties  of  a statute  la  aa  euoh  • part  af  tea 
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statute  aa  tha  words  t e-asalvea  and  probably  even  aero  Important.  Thus 
the  Constitution  of  tha  United  states  aa  Interpreted  In  Long  t.  <«ck*oed 
was  tha  sols  obataola  to  a eolleetion  of  taxes  on  lneocaa  frost  patents  by 
tha  at  eta  of  Missouri  for  tha  years  , 1930  and  1931. 

XI. 

COUU^  ;iUCH  StHKiKh  Q*  &fcRHX*-hS  m S ■..i.V^ 

sine#  it  la  tha  function  of  the  ureas  Court  of  tha  united  states 
to  dealer#  the  meaning  of  tha  Constitution  and  alto  tha  offset  of  lta  own 
deal  alone,  and  sines  It  acknowledges  no  limitation  on  its  powers  in  theee 
regards  tha  . >upr«®e  court  of  the  United  states  could  wit ho  t any  power 
coapatent  to  oppose  It  dealer#  that  the  Constitution  had  always  cue  ant  what 
it  la  declared  to  mean  in  Fox  file  corp.  t.  Deyel,  2&  U.  3.  123*  and  that 
tha  constitution  had  never  meant  what  the  court  of  Long  ?.  Roekwood,  supra, 
held  it  to  mean  If  It  desired  so  to  hold  bees use  there  would  he  so  higher 
power  to  prevent  sueh  a decision,  nor  could  there  ho  a look  of  precedent 
for  m holding. 

(A)  A change  of  judicial  construction  of  a statute,  1.  a. , where 
a court  of  last  resort  overrules  a previous  decision  construing  sueh  statute 
end  says  that  the  statute  which  though  unamended  by  legislative  set  had 
before  bon  declared  to  mean  cm  thing  and  new  means  another  is  not  tha 
sane  aa  aa  amendment  of  the  statute  by  the  Legislature  to  effect  the  earn 
result.  This  is  well  illustrated  by  the  eeee  of  Fleming  t.  Fleming,  264 
U.  3.  *ig,  (1924)  where  the  question  was  presented  es  to  whether  or  not  a change 
of  Judicial  construction  of  a statute  by  a atete  supreme  court  constituted 
an  impairment  of  the  obligation  of  contrasts  (U.  3.  Constitution  Article  I, 
sc,  10)  #hlah,  of  course,  la  prohibited  to  a state.  Mr.  chief  Justice  Taft 
dealt  with  the  problem  ia  the  following  manner 1 

"It  le  urged  upon  us  that  the  impairment  here  le  lei  dative, 
in  that  tha  aaee  turned  on  the  effect  of  Section  337 6 of  the 
Iowa  Code,  that  the  subsequent  Judicial  construction  if  it 
became  pert  of  the  statute,  end  gave  it  a new  effect  am  a 
1mm.  In  ether  wards,  the  contention  is  that  the  cane  statute 
wee  one  lew  when  first  construed  before  the  making  of  the 
contrast,  end  ham  become  a new  and  different  set  of  the  legis- 
lature by  the  later  decision  of  the  court.  This  le  ingenious 
but  unsound.  It  le  the  a arc#  lew.  The  effect  of  the  subse- 
quent decisions  is  not  to  r&afc*  a new  law,  but  only  to  hold 
that  tha  lam  always  meant  whet  the  court  nee  says  it  Mane. 

The  court  has  power  to  oons true  e legislative  met,  but  it  has 
no  power,  b;  change  in  acta  traction,  to  date  Its  passage  aa 
e law  from  the  time  of  tha  Inter  decision.  A statute  in  foroe 
3hen  a eon tract  was  made  cannot  bo  made  a subsequent  statute 
through  new  interpret  at  ion  by  the  courts,  my  different  new 
would  be  at  variance  with  the  many  decisions  of  this  court 
si tad  in  the  Flanagan  Came.  (264  $•  3*  31,  JZ, ) 

The  significance  of  the  opinion  just  quoted  ia  very  great  for  the  problmn  under 
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consideration.  as  vu  demonstrated  above,  the  .:u;r*me  Court  of  tn*  United 
tatea  ana  give  one  of  It*  own  decision.’  any  effect  w loh  eeeina  fit,  and 
the  supreme  Court  of  the  United  tatea  and  ita  Interpretation  of  tha  con- 
stitution vaa  the  ealy  barrier  to  the  Imposition  bjr  Missouri  of  a tax  on 
Income  from  patents,  Mv  If  the  iuprema  f-urt  of  the  United  tatea  dealarea 
tbat  a e v ngt  of  construction  of  the  statute  does  not  amount  to  the  enact* 
seat  of  a nee  statute , as  It  did  dealer*  la  the  eaae  leat  cited,  then  there 
as  bean  no  legislative  action  la  la flour 1 on  the  subject  la  question  tinea 
the  original  aaeetesnt  of  the  laoat&e  fax  La*  and,  therefore,  tha  problem 
cannot  arise  of  whether  or  not  tha  Legislature  of  ilsaourl  has  impaired 
the  ebll  ntion  of  eontraete  or  has  attempted  to  pass  a retroapeetlv*  la* 
as  prohibited  by  the  Constitution  of  Missouri,  Article  11,  .lee.  15  whleb 
provides  'that  no  * • * lea  * * retrospective  la  lta  operation  * * * tea 
be  passed  by  the  General  tsee^bly."  The  Missouri  aoaatitutleaal  provision 
Just  quoted  by  lta  terns  applies  solely  to  legislative  action,  end  tha 
u press  court  of  the  Halted  tatea  says  tbat  a e ange  of  the  aeaatructlon  of 
a statute  Is  not  a legislative  set ion.  Of  course,  It  la  aet  tbs  function 
of  the  supreme  Court  of  the  'Jailed  states  to  construe  a state  ocas  ti  tut  tonal 
provision,  but  the  altar  language  of  tha  above  atata  son at 1 tut tonal  provision 
confines  its  operation  to  acta  of  tha  eglalature. 

(0)  It  la  held  by  the  Supreme  Court  of  the  United  : tatea  that  the 
impairment  of  the  obligation  of  contrasts  clausa  of  the  malted  tatea  Con- 
stitution does  net  apply  to  a change  la  ruling  by  a state  a*pr*me  Court,  and 
that  a state  Supreme  Court  ear.  glv*  ita  dec  is  loos  a retrespaetlva  offset 
without  violating  tha  Constitution  of  tha  Uni  tad  tatea.  This  principle  la 
laid  does  la  rest  Northers  Ft.  Co.  v,  Sunburst  oil  and  efining  Co,,  77  L. 
ad.  133  (1932)  whore  the  court,  in  dealing  with  tha  right  of  a stats  juprene 
Court  to  mefcw  lta  doe la Ions  retroactive,  said;* 

"so  think  tha  federal  eonstl tut  ion  has  no  voice  upon  the 
subject,  a stats  lx  defining  tha  limit a of  edhereaeo  to 
precedent  may  make  a a holes  for  Itself  between  the  prin- 
ciple of  forward  operation  and  that  of  relation  backward. 

It  aay  say  that  decision*  of  Its  highest  court,  though 
later  overruled,  era  leu  none  the  loss  for  intermediate 
transactions,  indeed  there  are  eases  intimating,  toe 
broadly  (of.  Tidal  Oil  Co.  v.  "laaagan,  263  U.  3.  444,  bti 
L.  ad.  3d2,  44  9*  Ct.  I97,  supra),  that  it  «iat  give  them 
that  affect  j but  never  has  doubt  bean  expressed  that  It  may 
so  treat  them  If  it  pleases,  whenever  injustice  or  hardship 
will  thereby  bo  averted,"  ****** 

”Qa  the  other  hand,  it  may  held  to  the  ancient  dogma  that 
tha  lav  declared  by  lta  eeurts  bad  a Platonic  or  Ideal  exis- 
tence before  the  eat  of  declaration,  la  which  event  the  dis- 
credited declaration  will  be  vlaeet  aa  if  it  had  never  bear., 
and  the  reconsidered  declaration  ad  la*  from  the  beginning." 
e a a a • a 

"Tha  alternative  la  tha  sews  whether  the  subject  of  the  new 
deals ion  is  cosmos  law*  * * or  statute.  ***** 
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"The  (tioiM  for  any  eta  to  may  be  mtaralaed  by  the  juristic 
philosophy  of  the  Judges  of  hsr  courts,  their  conceptions 
of  las,  lta  origin  u<!  nature.  *«  ntIm  sot  tho  wisdom 
of  their  philosophies,  but  tho  legality  of  their  sots,  Tho 
tots  of  toatam  bos  too.  A us  by  tho  to  too  of  bor  highest 
court  that  with  tho  so  alternat ive  methods  opaa  to  bar,  hsr 
profs? ones  Is  for  tbs  first,  la  making  this  tboleo,  aba 
Is  dselaring  oanaos  law  for  those  within  hor  borders . iho 
o si'ii  i low  os  administered  by  hor  Judges  escribes  to  tho 
doe  Is Ions  of  bar  highest  court  a power  to  bind  and  loose 
that  Is  un extinguished,  for  in tense dloto  transactions,  by  a 
decision  overruling  then,  do  applied  to  sueh  transect Ions 
no  nay  say  of  the  sari lor  doelslon  that  It  has  not  been  over- 
ruled at  all.  It  has  boon  translated  Into  a Jad^eat  of 
affirmance  and  recognized  as  law  aaow.  accompanying  tho 
recognition  la  a prophecy,  which  may  or  may  not  be  mail  sod 
In  conduct,  that  tranaaotlone  arising  in  the  future  will  be 
WTO  mod  by  o different  rule,  if  this  la  the  ocon  lew 
dootrlne  of  edboronoo  to  prooodent  as  understood  and  anforood 
by  the  oourts  of  Montana , wo  are  net  at  liborty,  for  anything 
contained  Is  t.s  constitution  of  tho  Uni tod  tatos,  to  thrust 
upon  these  oourts  a different  eoaooptlos  either  of  tbs  binding 
fores  of  prooodent  or  of  the  aeon  la?,  of  the  Judicial  protons.  “ 

To  the  sa~a  off eat  ora  central  Land  Co.  ▼.  Laidloy,  1J9  U.  a.  103  U695), 

Paeon  ?,  Texas,  163  0.  8.  iXff  (1696)1  imem^auaflald  Construction  Co.  T. 
metrical  installation  Co.,  234  U.  u.  619  (1914)1  Tidal  Dll  Co.  t.  Flanagan, 
263  0.  3.  444  (1924)*  *•*  ; oliaee,  J»,  In  Kuhn  t.  Fairaouat  Coal  Co.,  21^  0.  3. 
34&,  372  (1910).  If  them  la  no  eoastltutional  limitation  to  the  right  of 
a state  uprose  Court, which  is  sub jeot  to  tho  lahlbltioas  of  the  contract 
clause  of  the  United  States  Constl tutloa  to  change  ea  earlier  holding  so 
as  to  affect  intervening  rights  then  obviously  there  sould  be  so  obstacls 
in  the  way  of  tho  : upraise  court  of  tho  United  states  if  It  wished  to  declare 
one  of  lta  own  daaialoas  to  be  retroactive  and  to  have  the  earn  effect  as  if 
an  earlier  decision  which  it  overrules  bed  sever  existed. 

in. 

•iAVt.  !UCi.  BhR-tlhh  -H  adRBlhfr-  htzU  Kfe-uVO)? 

The  issue  has  thus  narrowed  down  to  a email  focus  0 o that  the  chief 
problem  remaining  la  to  decide  whether  or  not  tho  juprerae  Court  of  tho  United 
totes  In  tho  oaaa  of  fox  Film  Carp.  v.  Doyai,  supra,  which  overruled  mag 
V.  iockeeod,  supra.  Intended  to  give  the  latter  decision  a retroactive  effect 
or  to  <ive  It  solely  a prospective  affect  leaving  ell  treneaetloas  entered 
Into  prior  thereto  Intact  and  on  the  same  footing  as  If  Long  v*  Jookttoc  bad 
not  boon  overruled.  Tbo  answer  to  this  inquiry  will  depend  upon  wbotdar  the 
uprecw  court  of  the  uni tod  totes  fallows  one  or  tho  ot  .or  of  two  conflicting 
theories  of  Jurisprudence  which  briefly  expressed  ere  (1)  that  the  law  la 
found  sot  made  and  (2)  that  there  la  so  sueh  thing  as  the  common  law  aside 
from  the  decisions  of  ecurta.  The  same  problem  la  presented  where  a court  of 
last  resort  bolds  that  the  Constitution  prohibits  0 course  of  oonduot  which 
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It  had  beer.  hold  was  not  prohibited  by  the  constitution  as  occurred  when  the 
supreme  court  of  tha  united  statue  In  First  Rational  Rank  of  Boston  v. 

alas,  204  U.  3.  312  (1932)  overruled  blactston*  T.  tiller,  lbO  U.  S*  10$ 
(1903)  and  bald  that  an  Inheritance  tax  or.  the  Stock  of  a corporation  eouli 
only  bo  Imposed  by  the  domicile  of  the  docs do -t , sc  that  the  too  problems 
will  bs  treated  ss  one. 

Ib  19 29,  I93O  and  1^31,  tbe  years  for  which  taxes  are  in  question, 
say  taxpayer  would  have  had  a complete  defense  to  an  action  for  taxes  on 
Income  from  patents.  Any  attorney  would  beta  edvlaed  him  that  the  tax  eould 
not  oonstttutl easily  be  assessed  because  the  .supreme  Court  of  the  United 
states  bad  so  decreed  end  bad  aald  that  the  Constitution  of  tbs  United  states 
prohibited  the  Imposition  of  such  taxes.  lnoc  that  time  the  up ram*  Court 
of  tbs  United  tstea  baa  held  that  an  unchanged  constitution  dees  not  pro* 
bitit  tbs  Imposition  of  aueh  taxes,  the  Constitution  of  tbe  United  tstea 
only  means  what  the  supreme  court  says  it  means  and,  therefore,  two  elements 
ere  consented  in  all  constitutional  questions  (1)  the  langucge  used  in  tbe 
Constitution  and  (2)  the  ccmstruetlon  of  aueh  language  by  the  cuprous  Court, 
and  ebon  tbs  court  says  that  tbs  language  means  a sextain  C:ln*  tbit  meaning 
la  as  muon  tbe  las  as  If  words  so  defining  this  language  sere  expressly 
Inserted  In  tbe  Constitution. 

•Shoever  bath  absolute  authority  to  Interpret  any  written 
or  spoken  lass.  It  la  be  who  Is  truly  the  law-qlver  to  all 
intents  and  purposes,  and  not  tbe  person  who  rlrst  wrote  or 
apoka  them,"  Cray,  Nature  and  '? caress  of  tha  Lav,  seeond 
edition,  page  102. 

Does  the  deelsion  In  Fox  Film  Corporation  t.  Loyal  mean  that  the  Constitution 
has  always  meant  whet  It  la  in  this  ease  said  to  mean,  or  does  it  merely  mean 
that  tbe  constitution,  now  and  la  tbs  futurs,  allows  and  will  allow  the  type 
of  taxation  therein  upheld,  but  that  In  tha  past  tbs  -onati  wtlon  meant  acme* 
thing  sins'  In  other  words,  can  there  be  auoeesalvsly  two  different  and  in- 
consistent Interpretations  of  tbs  due  proseas  clausa  whlab  art  successively 
tha  las,  or  waa  ti<e  former  construction  newer  tha  law  hut  rarely  an  erroneous 
conception  of  a fallible  court?  ;hs  solution  of  this  question  will  Involve 
u eholae  between  the  law  me  an  ideal  system  of  principles,  tbs  logical  incon- 
sistencies of  which  are  due  to  Imperfect  power a of  divination  by  certain 
courts,  and  tha  law  aa  a system  of  decisions  wniah,  logical  and  consistent 
with  each  utter  or  not,  nevertheless  era  tbe  sole  standard  to  whioh  man  can 
lock  for  guidance. 

-The  ortrodox  fiat  ion  that  a rule  of  the  a amen  lew  la  always  at 
hand  potentially  to  mast  every  ease  anc.  that  the  Judge  does  no  more  than 
discover  It  by  logical  process  and  apply  It  hud  broken  down  without  any 
assist a nee  from  Qermany.  Austin  long  ago  called  It  a child ah  fiction." 
ound,  The  Now  Philosophies  of  Lew,  27  Karv.  L,  Hew.  7I&,  733.  a 1th  an  Ideal 
system  of  what  the  law  should  bo  a lawyer  bee  no  preetlcal  concern,  for  law  out 
be  regarded  In  the  ll^bt  of  its  affect  on  the  conduct  of  men  and  not  from  the 
point  of  view  of  a moral  or  ethiecl  standard  which  la  not  anf oread  by  tha 
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courts.  fJ«mr  desirable  tbs  attainment  of  rasa  « standard  mj  bs,  it 
Is  frequently  sot  enforced  is  tbs  oourte,  • d if  s sen  without  serai « 
or  othiss  desires  to  water  into  s transaction  r<ls  sols  inquiry  need 
only  bo  If  tbs  sou:  t would  held  his  subject  tc  liability.  "Take  ths 
fundamental  question,  *hst  constitutes  ths  loot  Tou  will  find  sobs  text 
writers  telling  you  that  it  is  something  different  fro  wtist  is  decided 
by  ths  courts  of  .ssssshussbts  or  tnglnnd,  that  it  is  s systea  of  reason, 
that  it  is  s deduo  tier.  free,  principles  of  ethies  or  admitted  axioms,  or 
shat  sot,  which  say  or  nay  sot  coincide  with  ths  dee 1* loss,  gut  If  we 
tabs  the  vl-w  of  our  friend  the  bed  nan  we  shall  f lad  that  be  dess  not 
sere  two  strove  for  tbs  salons  or  deductions,  but  that  ha  -ass  want  to 
know  what  tea  aseenhuaetta  or  .ngilab  courts  are  1 Italy  to  do  in  fast. 

1 ac  Ludh  of  hla  oiled,  rha  prophesies  of  what  ths  courts  will  da  in  fast, 
and  nothin  - acre  pretentious,  is  what  i naan  by  ths  lew.'*  MV.  Just  low 
> olnee.  The  path  of  tbs  haw,  lu  an.  L.  Raw.  4)7,  4^®* 

Probably  it  would  bs  better  If  the  lav  soul a be  an  idssl  system 
where  every  proposition  could  be  solved  by  logic,  rhen  It  would  be  easy  to 
say  that  Long  v.  nosteweed,  supra,  had  never  bean  really  what  the  Done  ti  tut  ion 
meant,  nut  it  aarteialy  meant  what  the  court  there  bald  at  the  tins,  for 
example,  in  I93I  whoa  the  iasouri  income  las  Law  required  m taxpayer  to 
rrmxm  hie  inoous  tax  return,  and  it  meant  this  in  the  aansa  trot  the  highest 
authority  to  whiah  reaort  could  be  bah  had  ao  decreed.  The  feat  that  some 
day  Long  v.  ; oak  wood  might  be  overruled  would  nave  baas  of  little  eervloe 
even  to  e state  offiolsl  gifted  with  foresight  if  he  bad  attempted  to  brlag 
suit  to  oolloet  a tax  au  ineame  from  patents,  -or  all  praetleal  purposes, 
tbs  deaieiou  of  Lang  v.  0c* wood  was  right  whan  it  was  made,  and  was  right 
uatil  May  16,  1932,  end  the  fast  that  It  la  new  no  longer  right  Involves 
only  a logical  inconsistency  for  e thacry  which  ways  that  there  can  be  only 
one  right  answer  to  e given  problem  according  to  the  common  law,  no  matter 
at  what  time  tbs  answer  la  sought . But  inconsistent  answers  have  baas  right. 
It  la  eufe.it tad,  insofar  aa  they  have  established  a required  line  of  00a- 
duet.  Thus  It  would  a earn  that  log la  eammet  be  used  as  a eels  consideration 
la  dealing  with  the  law.  "The  fallacy  to  which  1 refer  is  the  notion  that 
the  only  fores  at  work  la  the  development,  of  the  law  la  logic.  * * * 1 once 
heard  a very  eminent  judge  e.y  that  he  never  let  a decision  go  until  be  was 
absolutely  sure  It  was  right.  3©  Judicial  dissent  la  often  blamed,  as  if 
It  meant  simply  that  om«  aids  or  the  other  were  not  doing  their  ernes  right, 
and,  if  they  would  take  more  trouble,  agreement  inevitably  would  come," 

"This  mode  of  thinking  Is  entirely  natural,  the  training  of  lawyers 
is  e training  in  logic.  The  processes  of  analogy,  discrimination,  and  deduc- 
tion are  those  in  which  tney  are  meet  et  home.  The  language  of  Judicial  de- 
cisions Is  auslnly  the  lnnguage  of  logic*  j.nd  tec  logical  method  and  form 
flatter  that  longing  for  certainty  and  for  repose  snieh  is  la  every  human 
mind.  at  certain ry  generally  la  illusion,  and  repose  is  net  the  destiny  of 
man.  Behind  ths  legloal  form  Ilea  a jud&aent  as  to  the  relative  we; th  and 
Importance  of  competing  legislative  greunoe,  often  aa  inarticulate  and  uncon- 
scious judgment,  it  ie  true,  end  yet  tne  very  root  end  nerve  of  the  whole 
pr  weed  in:,  feu  esc  give  nay  conclusion  s logical  form."  Mr.  Justice  Holmes, 
The  Path  of  tae  Lew,  10  Harv.  L.  aev.  497,  405. 
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The  attitude  of  tha  upramo  Court  of  tha  United  stataa  on  tba 
of foot  of  overruling  a prior  deals  ion  baa  bean  rather  discreet  la  avoiding 
•tat  aiMnta  that  tie  overruled,  dee  1 si  on  bad  never  been  the  lew.  Thus,  In 
TOx  ?il*  Corporation  ▼«  Doyal,  supra,  tho  court  an id: 

"Tho  affirmance  of  tho  Judgment  in  the  Instant  ease  omrnot 
be  rooonoilad  with  the  doolslon  In  Lon-  T>  oskwood, 
tJ,  9,  142,  72  L,  eft.  824,  48  3.  Ct.  46%  upon  «Meh  appellant 
relies,  and  in  vies  of  the  conclusions  non  reacted  upon  a 
reexamination  of  the  4 nation,  that  oaaa  in  definitely  over- 
ruled, - (286  U.  a.  131,) 

Like* lee,  in  .'a  near  a Loan  and  "mot  Co,  ▼.  rianesota,  260  U.  3,  204 
(193°)  tho  court  soldi 

" Else /.a  tone  V.  lUor,  160  0.  S,  10^,  no  longer  can  bo  rogaraoc 
as  a eorreot  exposition  of  existing  loot  and  10  prevent  aiaunder- 
etaodiag  It  Is  definitely  overruled.  ■'  (260  0.  9,  209 . ) 

Tho  a promt  Court,  spa axing  tnrou^ii  Chief  Justice  Waite  in  : ou^laes  v.  pike 
County,  11  Otto  677,  25  L.  ed.  96 6 (1660)  one  mere  definite  In  ita  language 
when  1 t was  said 1 

"Tbs  true  rule  la  to  give  a 0 range  of  judicial  construction, 
in  respoet  to  a statute,  the  sene  effect  in  lte  operation  on 
oentreeta  and  existing  contrast  rights  that  would  be  given  to 
a legislative  ecaotaant;  that  ie  to  say,  make  it  prospective 
bnt  sot  retroactive,  fter  a statute  baa  been  settled  by 
judicial  construction,  the  construction  bosoms,  so  far  aa 
eo street  rights  acquired  under  it  are  concerned,  aa  aaiah  a 
part  of  tho  statute  as  the  text  Itself,  and  a e bangs  of  de- 
cision ia,  to  all  inter.ts  ad  purposes,  the  asms  In  its  offset 
on  con  tract  a ae  an  anerdiosr.t  of  t a lew  by  iaaa;  * of  a legislative 
aaastasat. 

to  far  aa  this  ease  la  0 oncer nad,  ee  have  no  hesitation  in 
saying  tt.at  tins  rights  of  the  parties  are  to  be  determined 
according  to  the  law  aa  It  was  Judicially  construed  to  be  whan 
the  bonds  In  question  wars  put  on  the  market  aa  oeaiaarolal 
paper,  to  recognize  fully,  not  only  Vs  right  of  a state  court, 
but  ita  duty  to  change  its  doe la ions  whenever,  in  its  Judgment, 
the  necessity  arises.  It  any  do  this  for  ns*  reasons,  or 
because  of  a change  of  opinion  In  respect  to  old  oner;  and 
ordinarily  no  will  follow  then,  exsept  so  far  as  they  of foot 
rlrhte  vested  before  the  change  w*a  nude,  Tho  rules  which  properly 
govern  courts.  In  respeot  to  their  peat  adjudications,  are  well 
expressed  in  aoyd  v.  Alobma,  $4  6.  %.  643  (XXIV.,  302),  whore 
we  spoke  through  5£r.  Justice  Field,  If  the  Township  lid  let 
nad  not  been  repealed  by  the  new  Constitution  of  i&7>»  «*•  9* 
seo.  6,  w til  oh  took  sway  frex  all  mualclpalitlos  the  power  of 
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subsor  lb  In  to  toe  stock  of  railroads,  t..e  aew  decisions 
would  Vo  binding  Is  respect  to  all  issues  of  bond*  aft or 
they  m«  mode)  but  we  cannot  sly*  thou  a retroactive  affect 
without  Impairing  too  obligation  of  contrasts  long  Voforo 
entered  Into.  This  so  fool  ourselves  prohibited  by  the 
Constitution  of  to*  nlted  totes  frost  doing.* 

A void  aunt  bo  added  about  tan  last  quotation  to  sake  It  «l«ar  toat 
the  eaoo  from  ah  lob  tho  a bora  quotation  woo  taken  as  a hot  boon  overruled 
by  the  principles  not  out  In  treat  Northern  H.  Co.  v.  Juaburat  oil  sad  Re- 
fining  So.,  sapra,  whiah  latter  aaso  held  that  a change  of  dee lelon  by  a 
ntato  court  operating  retro actl roly  done  not  conflict  with  tho  Conatitution 
of  too  Uni  tod  l to too.  fbo  mle  sot  out  in  Douginas  t.  1 ike  County  lg  only 
npplionble  to  eaooa  ari el  nr  in  tho  fodornl  courts  in  which  tho  fedorel  oourt 
need  not  soeecsarlly  follow  tho  construction  of  a otato  statute  by  a atete 
urrer*  court.  As  lo  pointod  out  by  tho  court  in  rinkerhoff- laris  Trust 
k Brings  Co.  v.  Rill,  aai  u.  s.  672  (1930}i 

"Tho  pros 00s  of  trial  and  error , of  cl. sage  of  doelo*«n  in 
ordor  to  conform  with  changing  ideas  n;;d  conditions,  la 
tradition'  1 with  c urta  adalnl staring  the  c«Kot  law.  Slnoa 
It  Is  for  the  state  eourta  to  Interpret  end  declare  the  law 
of  tho  otato.  It  Is  for  thee  to  eorreet  their  error*  end  dealer# 
what  the  lew  hae  been  as  well  as  what  it  la.  =>tate  courts, 
like  this  court,  nay  ordinarily  overrule  their  own  decisions 
Without  offending  constitutional  guaranties,  even  though 
parties  aaey  have  acted  to  their  prejudice  an  the  faith  of 
the  earlier  deal  si  one.  '*ho  dootrino  of  -elpcke  v,  Dubuque, 

1 Wall.  175*  17  U *d.  520,  and  Buts  v.  uses tine,  d a all. 

57?,  19  U ed,  490,  ll*c  that  of  ^wlft  v.  Tyson,  16  Pot. 

1,  10  L.  ed.  665,  la.  If  applied  at  all,  confined  strictly 
to  daces  arising  In  the  Federal  eourta."  (201  C.  3.  001  n. ) 

Tho  dootrino  of  ;olpoko  ▼.  Dubuque  referred  to  la  the  last  quotation  is  tho 
dootrino  also  of  Douglass  ▼.  /‘the  County,  and  this  dootrino  merely  states  that 
while  a state  iuproms  ourt  can  give  a change  of  daelalon  a retroactive  effect 
w ish  will  not  be  disturbed  by  the  sugrmae  Court  of  the  united  states  on  o 
writ  of  oortlorsrt,  none  the  lean,  whore  1 oaee  originates  in  a federal 
oourt  involving  a statute  of  a stats  too  construction  of  which  tne  ..u.rea» 
Court  of  tie  stats  has  c angod  the  supreme  Court  of  the  United  states 

on  appeal  or  certiorari  from  the  lower  federal  court  need  not  adopt  tho 
enenged  construction  of  the  state  court. 

Further  adverting  to  the  philosophy  of  the  aupraue  court  of  the  United 
states  os  to  « change  of  decision  is  the  following: 

"Store  decisis  is  ordinarily  o wise  rule  of  action.  But  it  Is 
not  a universal,  inexorable  coaaand.  The  Instances  In  which  tne 
C urt  has  disregarded  Its  edaoslCAcn  are  many.  The  existing  Juris- 
diction rests,  in  large  pert,  upon  line  action  of  the  Court  In  The 


10.  Honorable  orreat  smith 


October  21,  1933 


lemaaea  Chi i f , 12  How.  443*  45*>*  111  t/iat  ease  tho  Court 

overruled  ‘ha  Thomas  I offer eon,  10  hast.  420  and  Tho 
Jteamboat  Orleans  T.  !'-'fceebu*,  11  Pat.  173;  and  a doctrine 
declare  by  W,  Juatloa  'tory  with  tty*  concurrence  of  Chief 
Juatiea  arahall  and  approved  by  'heneellor  Kent,  waa  abandoned 
whan  found  to  be  erroneous , although  It  had  been  acted  on  for 
twenty -six  years.*’  lir.  Juatiea  Braudels  dissenting  in  Washing- 
ton «.  Dawson  h Co.,  204  U.  B.  219,  2*0.  230-9  U924). 

From  the  above  quotations  It  eeeas  a fair  interpretation  of  the 
philosophy  of  the  u rare  Court  cf  the  United  State*  that  it  doee  not  regard 
Its  own  oueages  of  deci~i.cn  es  retroactive. 

Of  eouras,  the  Halted  bates  Is  not  subject  to  any  doctrine  preventing 
Impairing  the  obligation  of  ecu tracts  by  i decision  or  otherwlea,  but  tho 
Muprame  court  of  the  J -sited  tatea  does  have  a regard  for  vested  rights  ac- 
quired on  tho  basis  of  Its  decisions,  end  while  Immunity  from  taxation  is 
not  e vested  right,  an  Immunity  so  sell  established  as  that  established  In 
long  v.  Hoskwoed  closely  approximates  sush. 

Thus  It  is  believed  that  Long  v.  Roakwood,  supra,  was  law  during 
1929.  1-930  and  193i  just  es  such  ss  Fox  *11*  Corporation  v<  Doyal  Is  tbs  Isw 
today,  end  for  the  purpose  of  recovering  income  taxes  few*  those  years  Long 
v.  RoeJcwood  prohibited  the  collection  cf  such  taxes  in  those  years  to  the 
sene  extent  that  such  collection  la  not  prohibited  now,  and  no  theory  that 
the  las  Is  immutable  end  that  tnore  la  only  one  r.nawer  for  all  time  to 
every  constitutional  question  would  allow  the  recovery  by  the  state  of  any 
of  these  taxes. 

■’The  oow  *oti  law  la  not  a brooding  omnipresence  in  the  sky  but 
the  arti  ulate  voice  of  some  several  <n  or  ^uael-cowerelgn  that 
eun  be  Identified.*  )T.  Justice  olmws  in  southern  acific  R. 
do.  v.  Jvnmen,  244  U.  3.  205,  222  U91?). 

IT. 

v.OULL  If  MOT  a*  TOO  LATt  TO  ■ PU.eCT  SUCH  TAXKB 
• V.-'  v l " ny  LrTr  ticks? 

Ivor  if  the  above  reasoning  sere  sot  correct  and  taxes  could  be  re- 
covered which  eculd  have  accrued  prior  to  tbs  decision  of  Fox  film  DnrnovstKm 
v,  !)oyel,  taxes  for  19*9  would  probably  be  barred  by  limitation.  By 
ft.  3.  yo,  I929*  es. IOI36  the  period  of  limitations  for  recovery  of  income 
taxes  ts  flaed  as  the  same  as  the  period  of  limitations  for  recovering  personal 
property  taxes,  which  by  cation  9940  I*  five  years.  -0 waver,  section  10143 
provides  for  the  destruction  of  income  tax  returns  after  three  years  from  the 
date  on  which  they  beecmt  due  provided  they  have  been  paid,  which  would  seem 
to  indicate  a clear  Intent  that  no  transactions  where  payment  has  been  aeeepted 
by  the  state  in  full  should  be  opened  up  more  than  three  years  after  such  taxes 
became  due,  and  the  H29  taxes  beoaas  due  on  tfey  1,  1930,  so  that  the  returns 
on  taxes  for  1929  which  have  been  paid  should  now  be  laatroyed. 


11.  'OBOraClfe  ‘OITHt  MlXh 


iif  1933, 


*.  u..  yln  ' lt  18  *»•*  is  iMM»  fr©«  prior 

to  ',*?  1^2  t«r  txf  tft*»£  fcy  th«  J lot*  of  rtssoorl. 


Torjr  truly  fours, 

*1*ASD  H.  KHX.  H, 


AT  'OYKDj 


13B13TA!T  ATt"  ’FJ.V  »Bhi^  f 


COUNTY  HIGHWAY  ENGI 

V 


>IUEER: 


Custodian  of  road  tools,  machinery,  a 

Supervisor  of  construction  and  main- 
tenance of  highways. 

Authority  to  appoint  "assistants". 
County  Court  to  hire  workmen. 

County  courts  cannot  issue  road  warrants 
without  approval  of  highway  engineer. 


October  .to,  1935 
0*” 


. . thw  ndorsor 

iro-ecutinr  ttomey 
oun  ty 

^1-  y or,  i scour! 


r l1** 


e h'  vo  your  re  uest  of  o '.obor  1935'  for  n ddltio?  1 

o irion  upon  the  felloolnr  state  of  f otoi 


* lrstr  In  the  County  Hirtaw&y  Go  m e 
oil  toolr,  machinery  r4  other  property 
belonging  to  the  bounty  nd  the  '■'oad  Pis— 
trio  is  belonging  to  't.  Louis  bounty  re 
irt  Inod.  Under  ec.lc  i 007  : ovlsed 
t tutos  of  is  ouri,  19"2,  tho  leunty  fl  h- 
w y rvincor  is  pj  ulrou  to  ivo  bond 
for  tho  faithful  porforfi’inoo  of  htn  duties , 
li  i I bend  to  bo  rov  ■ by  I \ • , 

tioned  'urLher  that  the  lifftway  • - 
irom*  will  -’coount  for  nd  Jrlivar  to 
Mo  suenesp-or  In  of  .'ice,  ot  the  expire- 
tiO)  of  hi  t of  of  floe,  13  tools, 

„ books,  3 ot-hor  rt  - 

erty  belonging  to  the  '.ounty  nd  o d 
io trie to  X of.  Tho  County  ^Ipfmsy 
1- oor  hre  lven  tills  tor  , which  ' e 
ovod  by  the  Court.  In  view  af 
actions  0007.  0012,  nd  3013,  la  it  your 
o Jntor.  th^t  tho  County  -curt  he. a bo  right 
to  ppoint  oaiployoas  in  the  County  Highway 
O r go.  over  whom  they  exorcise  exclusive 
oortroi,  or-  oon  th  t l i ht  brier ^ to  the 
ilghwry  rrlneor" 

ocord:  Tn  oon rl daring  the  hove  mx\- 
bored  rfcntutee,  h the  otu  y ourt  the 
ri  hi  to  order  tho  1 sstt'nco  of  n rr  nts 
in  yp.;mt  fo*  ro  * or':,  or  ny  other 

expend  1 turns  by  roi-a  over  scorn,  or  for 
tfor>:  oro  under  aortroct  with  the  County 
• , r ’ ' :1  or 

mv  1 of  '.I»e  ounty  i hvr-  y r..<  litoar? 


§2  - Hon*  0 * Arthur  nderson 


i 


Will  you  please  clarify  in  your  opinion 
the  respective  rights  of  the  County  Highway 
nr 1 near  In  nk-kln/?  appointments  under  the 
terms  of  his  bond,  under  the  oction  of  the 
statute  which  ©ran toe  his  office,  and  those 
duties  of  the  County  Court,  Imposed  upon  them 
by  the  Lews  of  this  tfite?w 


X. 

Tin  hioh^;y  inciKscR  is  ate  custodi.  i:  c r tool-  si;. 


In  this  connection  we  call  your  attention  to  that  pert  of 
Opinion  Vo.  3 under  dote  of  January  25,  1933,  Issued  by  this  of- 
fice and  to  which  we  still  adhere,  and  which  le  as  follows: 


In  applying  our  conclusion  to  -Veotlon 
8012  it  is  our  opinion  that  this  section  re- 
quires the  Highway  nglnoer  to  be  the  eus- 
todln  of  the  'tools,  materials  t nd  machinery 
belonging  o the  road  district  end  the  county. 

He  has  the  care  and  responsibility  and  the  snfe- 
lcaepinr  of  the  county  property  therein  enumerated 
end  m:iy,  under  certain  conditions  deliver  the 
same  to  others,  but  the  statute  gives  him  no 
further  right  or  duty  than  that  of  a custodian. 

He  is  not  required  to  maintain  or  repair  the 
tools  or  equipmont,  nor  to  ’©  other  than  to 
koep  them  safely  in  a proper  plaee*  ??one  of 
the  approved  definitions  of  custodian  of  prop- 
erty, or  custodian,  require  more  than  s safe- 
keeping. The  Few  York  courts  in  FSGPtiS  TS. 

HTIPR,  41  How*  I roe.  293  have  defined  custodian 
of  property  as  follows: 


••♦The  term  •custodian  of  property*  os  contra- 
distinguished from  legal  possession,  me:  ns  the 
charge  to  keep  and  ©are  for  the  owner,  subject 
to  his  order  and  direction  without  any  Interest 
or  right  therein  adverse  to  him***1* 


3 


or.  2* 


rthur  Rdor.on 


Cornua  Junto  in  ^olwo  17  nt  pnr®  4C*9  'oi’in;a  a cuctodi-  n o 


* * 'On a whose  duty  It  ie  to  wntoh,  mard 
nd  o-our.t  for  th  t which  is  ccmyiidod 
to  hio  custody" 

and  a r provo  a tho  definition  of  '’Quetodi  nrt  rs  sat  out  lr  vs* 

OC " IT  , 74  1 oific  965,  which  io  no  follows: 


’’Oustodiflr.*  The  tor  m&ne  tho  :®oplrr , 
runrdinr*  orre,  wetcb,  Inujoctlor.,  rrocorv- 
ation  or  security  of  n thlnr"' 

nnd  further  defines  "oust ©dim  of  nroporty'’  to  be 


"Ihe  (Cooping  of  properly  by  oro  who  ie  ohf  rrod  with 
or  .a  unes  roer ^risibility  fop  its  snfoty** 


.base  tools  otc*  re  to  bo  used  by  too  nroo  o or  individuals: 

(1)  Dy  tho  ro  A overseers, 

(2)  *5y  tho  hi.'hwty  engineer* 

he  hlfhwny  engineer  is  msde  rocpor.siblo  on  hio  bond  for  the 
delivery  of  11  tools  in  his  custody  to  his  nuc^esoor  in  offioo  et 
the  explr  tlon  of  hlD  torts*  aotioa  0007  , . 1939, 

’he  only  provision  we  find  ir  tho  law  ? mroin  tools  ©to.  raoy 
bo  trifcon  frorc  the  cue  tody  of  tho  hlPheuy  ©n-ineor  ire  thnt  wort  of 

oetion  0C12  • • 1C>9  *Jhleh  rorjdo  s follows: 


" hen  delivering  to  ' ny  ro  1 evorroor 
the  tools  nd  machinery  bdorrlnf  to 
ilatrlo:,  he  sb  11  Sequlro  from  the 
oreroeer  *n  i v-.mtory  nd  receipt  far 
11  ouch  tools  iT  neohlner'',  nd  tho 
overt* Boor  oh  11  b©  ter-'oti  Bible  for  tho 
proper  e .ro  and  h ndliaf  of  s .-id  toolc 
r * nr: ohinery,  :n  i ah  11  aeo  that  tfc?y  r 
?*ro  properly  kept  when  not  in  uoo,  ^nd 
eh  11  ecour.t  for  tho  si.ipid  tc  tho  oourty 
hi  !nif  y on/*ineer«'* 


#4  - Horw  <3*  Arthur  nderso® 


In  all  ea coo  wftarw  the  work  Is  bnln-"  don*  under  the  direct 

supervision  or  the  highway  engineer , thuso  tools  ream  in  In  the 
custody  of  the  rmrljioor,  uho  has  the  authority  to  * super  vise'hsueh 
work  under  yeti  on  0013,  and  in  the  event  that  the  county  engineer 
cannot  properly  perform  such  supervision  of  sold  work,  lie  shall, 
under  the  provision  of  action  8011,  appoint  an  Vt-aieWnl  ’ to 
perform  such  duties,  end  the  tools  then  are  in  the  cons true vivo 
custody  of  such  assistant  for  ndou  behalf  of  the  county  engineer* 
Therefore,  it  shore  that  the  authority  of  the  engineer*  as  cus- 
todian of  all  tools,  machinery,  etc*  extends  to  the  places  « herein 
said  tools  ere  kept,  and  the  possession,  and  control 

of  the  county  hiftnrcy  forage  is  vested  in  the  county  highway  engineer* 


II. 

ths  ccui.ry  ;gca,7AY  asoiusssn  ".T-u.  ha?:::  TJp^nvi  icr 

OYrlH  T1K  COE;  TlfUSTIOS  *UP  Of  TUBUS  HI0SWA73 


Under  the  previsions  of  : eotion  3013,  the  county  highway  en- 
gineer shell  have  direct  supervision  over! 

(1)  The  public  roods  of  the  county, 

(2)  The  road  overseers, 

(3)  The  expend! jure  of  ell  county  and  district  funds  ardo 
by  tho  road  overseers  of  the  county, 

(4)  The  supervision  over  the  construct ion  and  vr intern;  nee 
of  all  rood",  culverts,  and  bridges. 

The  term  'supervision'  or  ^supervise*  la  defined  in  60  C,  J, 
p.  1163  as  follows: 

*Tfe  direct;  to  have  charge  of,  with  the 
authority  to  direct  or  regulate;  to  in- 
spect with  author ltyj  to  overaeej  to  over- 
sea for  direction;  to  superintend;  to 
superintend  and  diroot.  The  word  does 
not  usan  to  do  work  in  question  in  detail, 
but  to  see  that  it  Is  done*” 

It  is  therefore  the  duty  of  the  highway  engineer  to  direct, 
regulate.  Inspect,  and  have  charge  of  the  construction  and  am  in- 


#5  - Hon.  C.  rthur  nderaon 


tarumce  of  all  roods,  culvarts,  and  bridges.  He  shall  speolfy 
what  Instruction  is  necessary,  and  when,  where,  and  hoe,  repairs 
in  tbs  mo  In to nonce  of  a road  ere  to  be  made;  In  substance,  he  Is 
to  boee  the  job  of  construction  and  maintenance  of  public  ro^ds. 

If  he  is  unable  to  perform  this  duty  personally,  then,  under  the 
provision  of  Section  8011,  he  sh^  11, with  the  approval  of  the  county 
court,  appoint  one  or  more  eseletants  to  perform  such  duties. 


III. 


cowry  court  ha  . t?e  urn/itm  to  shploy  .vooBfu. 
mrr  no  u:hcrity  to  >:ms  loy  "ai-ist  .iit:.”  to  the  highway  aboira 3. 


In  the  construction  and  maintenance  of  roe  is,  culverts,  and 
bridges.  It  is  the  duty  of  the  county  court  to  designate  who  shall 
be  ‘•employees'*  to  do  the  labor  In  such  projects.  * base  this  con- 
clusion upon  the  general  authority  found  in  sec. 36, of  Art. 6 of  the 
Constitution  of  lusMurl,  and  under  the  statutory  authority  of  7046 
H.  d.  1029.  They  are  as  follows: 

eo.  36,  rtiole  VI: 

"In  each  county  there  shell  be  a county 
court,  which  sh*ill  be  a court  of  record, 
end  shell  have  jurisdiction  to  transect 
all  county  and  such  other  business  as 
may  be  proscribed  by  law.” 

>eo • 7046  R.  S.  1020: 

’.henever  any  public  money,  whether  arising 
from  taxation  or  from  bonds  heretofore  or 
hereafter  issued,  la  to  be  expended  In  the 
construction,  reconstruction  or  other  im- 
provement of  any  road,  or  bridge  or  culvert, 
the  county  court,  township  board  or  ro^d 
district  commissioners,  as  the  case  may  be, 
shell  h:  ve  full  power  and  authority  to  con- 
struct, reconstruct  or  otherwise  improve 
any  rood,  and  to  conetruot  any  bridge  or 
culvert  in  suoh  county  or  other  political 
subdivision  of  the  state,  and  to  that  end 


$6  • Hon*  0*  Arthur  ndereon 


nay  contract  for  such  work,  or  easy 
purchase  nc.  a hi  nary,  employ  operators 
•nd  purchase  needed  me  ter  1 la  and  era- 
ploy  necessary  help  and  do  such  work 
by  day  lr=bor*  ‘ 

These  ''employees"  must  do  the  work  under  the  supervision  of 
the  engineer,  or  one  of  hie  assistants. 

The  county  ecxirt  h e no  authority  to  perform,  or  to  assist 
in  performing  any  of  the  duties  delegated  by  law  to  the  highway 
engineer,  baoiuee  that  authority  is  vested  exclusively  in  the 
highway  engineer  under  that  part  of  section  BO  11  which  is  » s fol- 
lows: 


'’♦in  the  event  that  the  county  hlph- 
way  engineer  sennet  properly  perform  ,11 
the  duties  of  his  office,  he  shall,  with 
too  Approval  of  thu  court,  nnpoint  one 
or  more  assistants,  who  oh*  11  receive 
suoh  compensation  os  m- y bo  fixed  by  the 
court*” 

This  power  of  the  county  court  to  ''approve  1 tho  appointment 
of  ''assistants''  to  the  county  highway  engineer  is  limited  to  the 
question  of  whether  or  not  an  assistant  is  necessary,  nd  it  is 
proper  far  the  county  court  to  decide  how  tt&ny  assistants  are 
necoaenry  to  carry  on  tho  work  delegated  to  the  highway  onr Inear. 
She  author lty  of  the  oounty  court  to  '’approve”  does  not  extend  or 
give  tho  county  court  authority  to  say  who  shall  be  employed  by 
the  county  highway  engineer  es  an  assist:  nt.  The  power  of  ohooclng 
the  man  or  men  who  are  to  bo  assistants  to  the  engineer  ia  vested 
exclusively  In  tha  highway  engineer  himself. 


IV. 


J un  -j  Ti-t  ■;  i re  11  r a:  "0  t 

c-?k  1 1.H0V' : 'r-u,  i'-'CV  l cr  ;tt:  highway  ■:  h. 


ills  the  county  court  pos  jb  the  authority  to  employ 
workmen  exclusive  of  the  cla®*  **t  "seals  tan  te'’  to  tho  highway 
engineer,  « workman  ao  amvxoyod  c nnot  roooiva  pay  without  per- 
forming s itlsf .cto^y  services,  end  the  county  court  c:nnot  pay 
then  until  thoir  cl  1ms  for  services  have  boon  examined  and  -p- 


#7  - Hon.  C*  rthur  nderaon 


proved  by  the  hlyhw  y engineer. 

ny  wortann  who  fells,  neglects,  and  refuses  to  aerforra 
his  duties  In  record ■ nae  with  the  plena  end  directions  tf  the 
onrlneer  Is  not  entitled  to  pny.  Fubllo  money  o nnot  be  prid  out 
at  tho  behest  of  any  Individual  or  offioor  unless  the  person  re- 
ceivin' the  s.  tx)  has  rendered  tho  ne:  vices  required  by  law  to  en- 
title him  to  receive  nonay  from  the  public  treasury • 

'his  authority  Is  set  out  in  section  0015  R.  . 1930 t as  fol- 
lows! 


*7*0  county  court  shall  is  rue  war- 
rants In  payment  for  rood  work  or 
for  any  other  expenditure  by  road 
overseers,  or  in  payment  for  work  dore 
under  contract,  until  the  claim  there- 
for shnll  h.*  vo  been  examined  nnd  approved 
by  the  county  hlphwey  enrlneer.1* 


It  la,  therefore,  Apparent  from  the  very  pie In  lnruace  of 
the  shove  statute  that  the  sx*  min*  it  Ion  end  approval  of  the  high- 
way enrineer  is  e condl tlori  preoedent  to  tho  county  court's  author- 
ity to  Is;  ue  a w rrnnt,  disbursing  county  funds  for: 


(1)  Road  ?*>rfc, 

(2)  Expenditures  by  road  oweraeoro, 

(3)  For  ror  d work  done  under  cor  tract* 


Under  the  state  law,  the  county  court  is  charred  with  cer- 
tain specific  duties  relative  to  the  handling  of  fin  noes  thereof. 
I to  power  and  duties  are  prescribed  by  tho  constitution  nd  stet- 
utos.  % trust  is  reposed  In  them,  tho  execution  of  which  Is  fre  - 
qusntly  attended  with  difficulty  nod  enborrossaent.  By  accepting 
luoh  trust,  each  county  court  Judf-o  obligates  himself  to  perform 
the  dutlos  t e tho  law  dlreots,  and  if  there  la  r misapplication 
of  tho  funds,  or  tho  wrongful  disbursement  of  any  pert  thereof, 
the  Judnon  of  the  court  say  be  required  to  personally  respond  in 
dnrar-pos  therefor.  The  disbursement  of  public  funds  by  the  county 
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court  for  any  on©  of  tho  last  throe  above  eniswoted  purposes, 
without  the  suae  h'Vtnr  been  ex  ained  and  approved  In  advance 
by  the  county  highway  enclosor,  doflnltoly  fixes  the  personal 
liability  of  tho  county  judree  therefor* 


Respectfully  submitted, 


FR'jnair  s.  n •.  .c  \v 

as!  stent  ttomoy-Oanar;  1 


J-PRCTID: 
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Warrants  for  Payment  of  Money: 

\l  . 7 

J r)  ; 


1.  County  court  has  power  to  order 
' warrants  already  issued  not  to 
he  paidt  even  though  suoh  order 
be  made  at  a subsequent  term  of 
oourt  to  the  one  at  which  the 
warrant  was  issued. 


Mr.  C.  Arthur  Anderson , 
Prosecuting  Attorney, 
Clayton,  Missouri. 

Pear  Mr,  Anderson 


November  15th 
19  3 3 


FILED 


Be  have  your  letter  of  November  10,  1933,  in  which  is 
contained  a request  for  an  opinion  as  follows: 

"flelative  to  your  letter  of  November  9th,  respecting 
the  opinion  requested  by  us  on  Ootober  End,  we  will  amplify 
our  statement  of  the  facts  as  follows: 

"In  the  May  Term  of  the  County  Court,  several  former 
Judges  of  the  County  Court  made  a claim  for  salary  which  they 
claimed  -see  due  them.  These  claims  were  based  on  the  feot 
thr-t  St.  Louis  County  had  increased  in  population  during  their 
tenure  of  office  and  that  they  had  consequently  drawn  less 
salary  during  their  term  of  office  than  that  to  which  they 
were  legally  entitled. 

"The  judges  of  the  present  County  Court  allowed  their 
olelms  and  the  olerk  of  the  County  Court  was  ordered  to  Issue 
warrants  to  each  of  the  claimants  for  the  amount  requested  in 
their  various  claims.  These  warrants  were  drawn  as  ordered 
by  the  Court.  ne  warrant  so  drawn  was  presented  to  the 
Treasurer  and  was  paid. 

"Prior  to  the  presentation  to  the  County  Treasurer 
of  the  balance  of  the  warranto  so  drawn,  and  at  a subsequent 
term  of  court,  the  County  Court  directed  the  County  Treasurer 
not  to  pay  the  warrants  previously  issued  until  the  validity 
of  the  olalas  had  been  adjudicated  by  the  Circuit  Court. 

"The  Treasurer  is  in  this  position  now,  there  are 
several  warrants  directed  to  the  Treasurer  for  the  payment 
of  several  sums  end  there  la  also  an  order  of  the  County 
Court  directing  him  not  to  honor  these  warrants.  The 
Treasurer  wants  to  know  what  action  he  should  take  in  the 
matter,  inasmuch  ae  these  people  are  making  persistent  demand 
for  the  payment  of  their  warrants. 

"ffe  will  appreciate  receiving  an  opinion  from  you  on 
the  above." 


Mr . C . Arthur  Anderson 
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This  question  was  recently  passed  on  by  the  Supreme  Court 
of  Missouri  In  the  case  of  Jackson  County  vs.  layman,  44  S.  (2d)  649, 
329  Mo.  423  (1931).  In  that  case  Jackson  County  brought  suit  against 
J.  H.  Fayaan,  County  Treasurer,  and  his  surety  to  re core r the  amount  of 
a county  warrant  alleged  to  hare  been  wrongfully  paid.  The  County  Court 
had  issued  the  warrant  and  then  ordered  it  cancelled  a year  later.  The 
County  Treasurer  paid  the  warrant  some  time  later  In  spite  of  such  order. 
The  trial  court  gave  a peremptory  Instruction  to  the  Jury  to  find  for  the 
defendant.  Insomuch  as  this  case  is  conclusive  as  to  the  law  on  the 
matter  in  this  state,  we  quote  from  the  opinion  of  the  court  In  same. 

On  page  852  in  such  opinion  the  oourt  stated: 

"The  error  of  the  trial  oourt  lies  in  holding  that 
the  county  oourt  aoted  judicially  both  In  ordering  the 
warrant  Issued  and  In  ordering  it  canceled,  whereas 
neither  was  a Judicial  aot  in  the  sense  of  being  res 
ad  judicata." 

Also,  on  page  852,  the  oourt  used  the  following  languag 

"By  our  Constitution,  oounty  courts  are  created  end 
are  given  jurisdiction  to  transaot  all  county  business. 

Article  6,  Gee.  36.  By  statute,  section  2078,  R.  S.  1929, 
such  courts  are  given  power  'to  audit  and  settle  all  de- 
mands against  the  county.'  And  section  12162,  H.  S.  1929, 
provides  that  'the  oounty  court  shall  have  power  to  audit, 
adjust  end  settle  all  aecounts  to  which  the  oounty  ehall  be 
a party?  to  order  the  payment  out  of  the  oounty  treasury 
of  any  sum  of  money  found  due  by  the  oounty  on  such  accounts.' 
The  county  court,  when  It  ascertains  any  sum  of  money  to  be 
due  from  the  county,  ehall  order  the  clerk  to  issue  a warrant 
In  a prescribed  form.  Section  12163,  ft.  S.  1929.  «nd  the 
county  treasurer  'shall  receive  all  moneys  payable  into  the 
oounty  treasury,  and  disburse  the  same  on  warrants  drawn  by 
order  of  the  county  court.'  Section  12136,  R.  S.  1929." 

Further,  on  page  853  of  the  same  case: 

"'It  has  been  held  by  this  court,  through  an  unbroken 
line  of  decisions  sinae  the  case  of  Marlon  County  v.  Phillips, 

45  Mo.  75,  that  the  action  of  the  oounty  oourt  in  making 
settlements  with  county  officials  is  not  judicial,  but  that, 
in  such  cases,  the  judges  act  merely  as  the  f iso el  or  admin- 
istrative agents  of  the  counties.  State  v.  Roberts,  60  Mo. 

402;  State  v.  Roberta,  62  Mo.  388;  Cole  County  v.  Ballmeyer, 
101  Mo.  57,  13  S.  ff.  687;  State  v.  McOonigle,  101  Mo,  353, 

13  S.  *.  758  (8  L.  R.  A.  733,  20  Am.  St.  Rep.  609).  The 
action  of  county  courts  in  auditing  accounts  iu  given  no  more 
ennetity  by  the  law  than  that  exercised  in  making  settlements 
with  oounty  officers,  end  their  orders  are  not  entitled  to  be 
clothed  with  superior  vetity." 


Mr,  C.  Arthur  Anderson 
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And  again  on  page  854  we  find  this  language: 

"It  will  be  noticed  that  the  courts  have  fre- 
quently likened  the  orders  of  county  courts  allowing 
claims  and  the  county  warrants  issued  thereunder  to 
checks,  drafts,  or  promissory  notes  of  the  county, 
the  enforcement  or  collection  of  which  may  be  resisted 
by  the  eounty  for  good  cause,  such  as  want  of  consid- 
eration, we  think  that  from  the  reason  of  the  thing, 
and  the  analogy  of  such  warrants  to  checks  or  drafts 
drawn  by  the  eounty,  the  formal  action  of  the  county 
court  in  ordering  a warrant  eaneeled,  at  least  where 
a third  party  such  as  the  county  treasurer  la  concerned, 
on  Information  that  such  warrant  does  not  represent  a valid 
indebtedness  of  the  county  and  should  not  be  paid,  would  be, 
when  necessary  to  protect  such  third  party  or  the  funds  in 
his  hands,  perfectly  proper,  and  has  the  same  effect  as 
stopping  payment  of  a check  or  draft  by  notice  to  the  party 
called  on  to  pay  same." 

On  pages  856  and  857  we  find  a good  statement  of  the  theory 
behind  the  decision: 

"While  county  courts  should  not  arbitrarily  end 
without  reason  recall  and  order  warrants  already  issued 
not  to  be  paid,  yet  the  public  good  will  be  best  served 
by  allowing  large  discretion  to  the  county  courts  in  such 
matters," 

And  finally  we  find  the  holding  of  the  court  on  page  357: 

"Sc  are  holding  that  defend an Vs  payment  of  the  warrant 
after  the  oounty  court's  order  annulling  same  was  at  hie 
peril,  and  that  plaintiff  was  entitled  to  a trial  of  the 
issue  of  whether  Jackson  oounty  was  In  faot  indebted  to 
Ross,  and.  If  so,  how  mueh,  for  work  done  and  material  fur- 
nished under  his  road  contract*  To  that  end,  the  oase 
should  be  reversed  and  remanded,  and  it  is  so  ordered." 

From  the  above  language  of  the  court  it  c-o  bo  aeon  that 
should  your  County  Treasurer  attempt  to  pay  the  warrants  in  question  in 
the  fooe  of  an  order  by  the  oounty  court  directing  him  not  to  do  so,  be 
would  be  acting  without  authority.  The  language  of  the  court  in  the 
case  of  Clay  County  Court  vs.  Baker,  241  3,  VT.  447,  l.e.  449,  is  eluci- 
dating: 


"The  treasurer  In  this  case  Is  only  the  court's 
animated  strong  box,  as  it  were." 


Mr.  C.  Arthur  Anderson 
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It  le  the  oounty  court  which  controls  the  oounty  funds 
and  the  treasurer  is  subject  entirely  to  Its  orders. 

In  the  premises,  therefore,  we  are  of  the  opinion  that  your 
county  treasurer  should  not  pay  the  warrants  In  question. 


Very  truly  yours. 


CHARLES  M.  HOWELL,  Jr. 

CT'HJr :LC  Assistant  Attorney  General • 


Approved: 


Tt to  rne y 0 e ne  ral 7 
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Appointment  of  additional  justices  in  vownshipt 
having  between  73,000  and  1^0,000  inhabitants. 


.ovfinbar  the  Twenty*  eventh 

13  3 3 


onorable  c.  rtiur  Anderson, 
roaecutlng  A ttcrney , 
t.  Louis  bounty , 

CUytce,  teissourl. 


FI  LED 


Dear  lr : 


A request  far  an  opinion  baa  been  reeelTeo  from  you  under  date 
of  apt ember  21,  1133*  *«wh  request  being  la  the  follosln r terms: 

"you  are  probably  acquainted  with  our  situation  hare  in 
it.  Louie  County  relative  to  the  appoii.t.wnt  of  additional 
just  lees  In  'mtrel  Township.  These  appointments  have  bean 
node  by  virtue  of  cation  2137  **•  iesouri,  1^3,  b -d  we 
believe  action  23bf>  supersedes  ee.  2137  01  prohibits  eny 
additional  Just lees  above  the  four  which  ere  to  reeel ve  e 
salary  of  2,000  per  yeer. 

?e  have  taken  the  position  that  those  four  paid  Just  lose 
should  reeelve  ti«  voles  of  oriminal  business  sad  as  are 
is  suit  ■ Informations  la  txteae  o urts  only  ftr  truffle  viola- 
tions. for  the  simple  reason  tat  we  feel  that  the  appoint* 

•tent  of  these  additional  Justices  wee  invalid. 

Indsr  date  of  septeubar  12th  ee  wrote  you  inquiring  how  we 
oould  avoid  the  atange  cf  venue  alt  act  Ion.  lease  refer  to 

that  lattrr  and  give  us  an  opinion  as  soon  as  possible  on 
both  of  these  questions,  as  it  is  vexl  g us  very  wash  at  this 
tiros.  * 

Thera  are  three  sections  of  the  devised  statutes  of  . laaourl  of  1$2> 
prowling  for  find  nmubsra  of  Justices  of  the  eae#  in  esrtsin  localities 
all  of  sue:  east ions  b* ina  oontalnad  in  Chapter  10  of  euoh  statutes.  Artie Is 
6 of  such  chapter  is  appliesble  to  townships  contain.!;  : between  fj9000  and 
13^,000  Inhabitants  and  was  ease tad  in  l}lj  as  Laws  of  1915 • pa«a  3^4 • end 
such  artlsla  contain*.  set  Ion  b6  which  provides  as  follows : 

"Id  all  townships  which  now  contain  or  nay  hereafter  contain 
seve;.ty*f lve  thousand  inhabitants  and  not  over  one  hundred 
i>j  sad  fifty  thousand  inhabitants  aooordlng  to  tie  last  decennial 
ee  sue  there  shall  be  four  Justices  ef  the  pease  and  sash  shall 
reeelve  a salary  of  two  thuuaa  d oil era  par  annua,  payable 
monthly  out  of  the  treasury  of  the  sw.ntj  In  which  he  ie 
elects*.* 

The  seeoud  of  the  t ree  aeetloce  show  mentioned  la  found  la  Article  10 
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which  applies  to  cities  containing  300,000  inhabitants  and  over,  such  section 
being  2353  which  provide*  as  follows: 

"for  V.®  fir at  one  hundred  thousand  of  population  in  said 
cities  there  shall  be  five  districts;  and  there  shall  be  an 
additional  district  for  every  additional  one  hundred  thousand, 
and  for  every  fractional  part  of  cne  hundred  thousand  exceed ing 
fifty  thousand  of  population.  For  the  purpose  of  this  article 
the  last  ge.arel  census  of  the  United  tales  of  .aerica  shell 
be  taken  os  the  ba  . lo  of  population." 

The  third  and  regaining  section  governing  the  nu  there  of  Justices  ef 
t .i  peace  is  .notion  ttjft,  found  in  rtloi*  1 AiA  Lc  entitled  " lectio.,, 
appoint.'* nt,  powers  end  duties  of  Justices  of  the  »aoe’  which  section  pro- 
vides as  follows: 

"2aoh  nuclei  el  township,  e-teapt  as  otherwise  provided  by  law, 
shell  be  «jotitlsd  to  two  Ju.  ticca  of  the  peace,  to  be  elected 
and  commissioned  in  the  leaner  hereinafter  provided)  but  in 
ease  there  s .all  be  is  any  ueh  township  on  ineor -orated  town 
or  city  having  a population  of  over  two  thousand  Inhabitants, 
end  less  then  one  hundred  thousand  inhabitants,  said  town  or 
city  a&ll  be  entitled  to  oni  additional  Justice  of  the  peace, 
who  shall  be  s resident  of  such  tow:  or  city;  end  in  all 
municipal  townships  that  now  cant'  in  or  hereafter  contain 
a city  of  on*  hundred  thousand  inhabitants,  end  lees  than  three 
hundred  thousand  inhabitants,  tne  aounty  court  of  th«  county 
in  xhieb  said  city  is  located  shell,  on  or  before  the  first 
day  of  arch , 10^0,  divide  the  arid  township  into  dietrlote , 
not  to  exceed  eight,  as  nearly  equal  in  population  as  any  be 
possible;  and  at  the  general  election  in  1690,  and  every  four 
years  thereafter,  there  shall  be  elt eted  li  each  of  said  dis- 
trlets,  by  the  quullfle  voter v.  thereof,  one  Ju-stioe  of  the 
pesos,  who  hall  possess  the  qualifications  required  by  law 
for  other  Just  lose  of  the  punas,  s ail  tale  the  w t oath, 
possess  the  sene  jurisdiction,  and  rhall  hold  his  office  for 
four  yeera  end  until  hii.-  successor  is  elected  and  qualified,  and 
who  snail  bo  a realdsnt  of  end  keep  end  min  tain  his  office  in 
the  district  fer  which  he  is  elected.  The  persona  nor  holding 
toe  off lose  of  Justices  of  the  peace  in  townships  effected  by 
this  article  avail  acatinue  to  perform  the  duties  of  their  res- 
pective offices  until  the  general  eleetlon  of  lU^O,  at  which 
time  one  Justice  of  the  peace  for  each  district,  s herein  pro- 
vided, shall  be  elected,  after  which  tine  there  avail  be  no 
other  Justices  of  the  peace  ir,  townships  affected  by  Vila  article, 
except  a.  herein  provided  for.* 

An  analysis  of  the  statu tee  above  quoted  snows  the  following  distri- 
bution as  to  numbers  of  Ju  tiews  of  the  peace  throughout  tuts  state.  action 
2136  shows  that  th«  general  rule  Is  two  to  each  township  with  two  special 
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provisions  for  Ju otiose  of  the  potas  in  allies  and  towns  within  such  town- 
snips  , the  first  giving  one  Just low  beyond  the  usual  two  for  every  town 
or  city  he ring  between  2,000  and  100,000  inhabitants,  end  the  second 
requiring  e division  of  cities  In  »ueh  townships  of  between  100,000  end 

300,000  Inhabitants  Into  ei.;ht  district*  with  one  Justice  of  the  pease 
for  each  district.  This  second  and  latter  statutory  provision  se-me  dis- 
tinct end  apart  fror  tns  rest  of  eetloa  213&  end  not  In  the  nature  of 
an  additional  provleion  for  or  exception  to  the  mein  subject  of  213&  de- 
cease it  eliminates  entirely  the  chief  subject  matter  of  eat ion  2136  which 
ia  the  general  rule  of  two  Justices  of  the  pease  for  each  township,  with 
additional'  Justices  for  cities  of  from  2,000  to  100,000  Inhabitants.  ac- 
tions 2366  end  239%  above  quoted,  are  self-explanatory  so  that  t t>  following 
Is  the  regular  statutory  schedule  for  numbers  of  justices  of  the  peace: 

(1)  ..action  213b  - (a)  Two  Justices  In  every  township  with  one 

additional  for  evary  oity  therein  of 

2,000  to  100,000  Inhabitants. 

(b)  light  justices  is  tewnshlps  with  c it lea 
of  100,000  to  300,000  inhabitants. 

(2)  loot  ion  2306  - Four  Justices  In  township a of  frow  73,JQC  to 

130,000  inhabitants. 

(3)  action  2393  ~ five  Just loss  for  first  100,000  inhabitants  end 

one  additional  justice  for  each  additional 

100,000  inhabitants  and  one  additional  for  any 
fraction  of  100,000  over  ju,uO0. 

•action  2137  relates  to  tne  appointment  of  extra  justices  under 
certain  circumstance e as  opposed  to  the  regular  number  fixed  by  statute, 
ell  of  the  above  quoted  statutes  dealing  with  ragul  r numbers,  .action  2137 
providing  ea  follows  1 

" henever  e petition  shall  be  presented  to  the  county  court  of 
aiy  county  in  this  statu,  signed  by  twelve  or  more  qualified 
voters  of  any  township  In  said  county,  setting  forth  that  they 
live  nor*  than  five  alias  froc  the  nearest  Justice  of  the  pesos 
In  their  township,  t » county  court  shell  have  power  to  appoint 
an  additional  Justice  of  the  oeece  for  such  township,  and  the 
Just lee  so  appointed  snail  live  In  the  lanedlete  neighborhood 
of  the  net! Movers , and  at  least  five  riles  from  any  other  justfcs 
of  t e pease  of  sueh  township:  pKOVUiC,  that  tae  county  court 
shall  not  appoint  more  than  two  additional  Justices  In  any  town- 
ship, except  if  It  be  shown  to  the  scanty  court  that  there; is  no 
justise  of  the  peace  living  in  any  Incorporated  or  unincorporated 
town  or  village  having  a population  of  at  least  two  hundred  in- 
habitants, then  the  county  court,  at  the  request  of  any  twelve 
resident  householders,  in  said  town  or  village,  any  appoint  one 
Justice  in  sold  town  or  village  In  addition  to  too  number  of  justices 
beroinbefore  specified.  The  tern  of  office  of  a Justioe  of  the 
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komi  appointed  under  thi*  motion  shell  expire  on  the  grenerui 
lee*,  ion  day  in  the  year  wbsr  Justice*  of  t * peso*  s -all  he 
elf-oted  for  the  to  . ships,  ee  provided  !->  lew:  P*oTi:  /VATH  i, 

tliet  this  section  shall  rot  apply  w>  tcwrstilps  which  :.oe  fiavs  or 
oa  hereafter  have  a population  of  ore  than  JWiOll  inhabitants 
a d leas  thai  bOO,COC  lBhnlitst.U,  te  d all  justice*  or  to*  ,eaee 
ace  bcldiof  uodar  appoiai^eat  la  .uch  towuahipe  sl>all  continue 
to  ;srffcrt>  the  duties  of  their  res^eetiwe  ffieee  until  the  next 
general  eleetlon  in  the  ;sar  won  justices  of  the  pesos  shall  a 
eleeted  la  said  t.  wns-1 pa,  at..;  no  lower." 

Cn  lte  face  notion  2137  applied  to  ev<  r.  eour.’.y  in  this  state  because  at  the 
outset  t':.er#<r  it  begins  "rhe-wer  a petition  at  a 11  be  r rose:. tad  to  the 
bounty  court  of  e.  y c-unty  in  this  state*.  Lefore  l)2i  the  last  proviso 
and  eer.tr  roe  c?  «.1J7  was  ~4>t  a part  of  sueh  a set  ion  it  havii^  been  added  by 
• see  of  pefe  147*  auec  prowise  except!  iu  townships  eoDtsialr*  eitlee 

bating  between  J00,j0u  ad  6o0t000  inhabitants*  lief  ore  sued  amendment  la 
l o rtiole  1--,  ir  lu  in*:  ectior.  2735,  in  force  a <d  provided  a ar  arete 
acr.ee  for  tre  appelrtneat  of  Juatloea  of  tha  ;eeee  it.  oitles  hatliv  ver 
300,000  Inhabitants.  The  oereral  saa  bly  of  1)^3  a sparer,  tly  did  >ot  thiru. 
that  such  »,.«ei*l  aafcaa*  for  aueb  eitlee  preweated  V.e  application  of  2137 
to  eueh  oitles  or  at  least  felt  that  the  Better  vaa  anblguou*  because  other- 
wise the  anerei  sse.-ftly  would  not  have  f It  It  n< oessary  to  add  the  asm.* 
sect  cf  132*.  if  rmtlor  2137  applies  to  eitlee  falling  within  rtiole  lu 
Which  rtiole  10  AM  within  It  w epweial  section  dealing  wit.  tUa  appolr.Uioat 
of  additional  Justice*  ( sailor.  24&7J  then  there  w uld  seeu  to  be  an  even 
etron  er  ease  for  action  2137  applying  to  ..rtlde  0 whlot  dssi  s will,  tewo- 
ehipa  luvtni  hatwa—  79s000  end  130*000  inhabitants,  he— use  rtiole  d has  no 
provl»ltD  feu-  tie  aproint^.pt  of  additional  Jittlleei. 

ia  has  been  see*  above  eotion  Ito  .TCTldee  e special  accede  for 
Justices  in  townships  containin'  aitiee  of  batwaen  100*000  and  o,uOU  latabl- 
twntw.  rot  only  lose  cation  2136  provide  1 at  there  si  all  be  eieht  justi—a 
i townships  cnctainlr.  \ cities  of  bat  seen  1C(/,jO0  and  3 Q,G\J0  inhabitant*  (1*  *• 
a fixed  mxthwr  like  the  four  fined  in  action  but  jeetion  . 1 36  in  dtlin^ 

with  townships  givwn  el  jht  Justices  in  213&  says  expressly  that  '’there  a "all  b* 
no  other  Ju at lee a c*  the  peace  in  townships  affected  by  this  article,  eacept 
as  herein  provided  for.”  In  ’pita  of  this  special  err*- gasoii.  t for  si  bt  justices 
and  no  era  In  neh  tew  11* nips  the  a;r«e  fourt  of  isscuri  has  held  V>ut  2137 
applies  to  auor.  townships  ar.d  that  additional  ju  tioes  any  be  appointed  for 
anon  tow ship#  under  2157*  *****  **  inf.  'Jon try  w,  Toliver,  313  o.  737*  *^7 
**.  . 312  ( 112b ) ; tat*  ex  r*l  Oarer- 1 rotors  ooeptance  rerp,  v.  roar.,  330 

o.  220,  4L  . . 2d  3^71  ••*  ravala.  t V.  relley*  tappwrt  otor  o. , lo  . . 

d 7J3  (1327*  nr  ear.  City  court  of  *ppeals)»  fust  why  t e issuuri  upre,>.u 
"curt  did  ot  feel  that  raw  township  which  territorially  ia  !;*..•»< a*  city  wee  not 
witMr  notion  37.5  dealt j with  eitlee  of  500(000  ir.\  I lto^ta  or  .icrc  — sn 
Fanase  "ity  t the  1?20  o*'  sue  bad  a pcpulbtlon  of  3^4*41^  iniiabitaut*  la  not 
clear,  tut  tba  erurt  .'iearly,  ltbvUt;h  —rtlonln;  the  popul/ tloc.  of  au^sa 
City  In  Its  opinion,  is  of  lie  above  ftors  —id  in  the  anas  cf  .tat*  ex  inf* 
arrow  v.  feyet,  307  to.  47,  267  :*  b23  (172^)  that  shat  is  no*  eotloa  2I30 
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was  "the  only  a tutu tc  which  was  designed  to  provide  Justices  of  the  peace 
for  Kaw  towtiaMp."  (^07  KO.  5(6).  However*  the  court  in  all  of  these  feu: 
eases  Just  cited  did  treat  reuses  City  as  wit*  in  . action  2136  with  its 
special  scheme  for  eight  Justices  end  no  ^ors.  In  these  four  cases  every 
hind  of  ettaok  wee  made  on  the  validity  of  the  appointment  of  additional 
Justices  in  'annas  City  but  no  mention  in  any  of  the  easss  was  made  of  any 
contention  that  2137  could  not  apply  to  Kansas  City  because  Kansas  City  by 
2136  was  limited  to  eight  Justices  and  no  more.  ^ 

section  2366  applicable  to  Central  Township  in  :;t.  Louis  County  is 
no  more  of  a separate  exclusive  scheme  for  the  appointment  therein  than  is 
that  part  of  2136  held  ep pile able  to  Kansas  City,  so  that  If  2137  *PpH#B  to 
Kansas  City  the  suiie  arguments  would  seem  to  make  It  apply  to  At.  Louis  County 
and  the  only  conclusion  possible  Is  that  the  fixed  avuaber  of  justices  (sight 
In  Kansas  City  and  four  In  Control  Township)  refers  to  regular  justices  of 
the  peace  and  does  not  purport  to  deal  with  additional  just  leas  who  rni.^bt 
be  appointed  under  2137  "blah  by  its  terras  applies  to  every  county  In  the 
state.  This  analysis  would  explain  Laws  of  1933  page  214  which  repeals  fac- 
tion 2366  and  amends  it  so  as  to  change  the  nunber  of  regular  Justices  in  the 
counties  to  whloh  It  applies  from  frur  to  thrwa,  auoh  enactment  merely  changing 
the  regular  number  Just  as  2136  fixed  the  regular  number  for  Kansas  City  at 
eight. 


It  night  be  observed  that  there  is  a direct  contradiction  in  allowing 
2137  apply  to  that  part  of  2136  which  applied  to  Mena as  City  because  that 
part  of  2136  expressly  said  that  "there  V-  all  be  no  other  Justices  of  the  peace 
in  townships  affeoted  by  t is  article"  end  yet  the  upreui  Court  said  that 
2137  applied  to  Kansas  City,  but  there  is  no  such  dlrwft  contradiction  in 
allowing  2137  to  apply  to  2366  because  4366  merely  say  a "there  shall  be  four 
Justices  of  the  peace"  la  townships  to  w^ich  it  la  applicable,  end  aaya  nothing 
about  prohibiting  icre  than  suoh  number.  Nor  is  the  argument  possible  that 
2366  was  Intended  as  a special  scheme  for  3t.  Louis  County  and  should  be  res* 
pec ted  as  such  because  at  the  time  of  1 ta  enactment  in  1915  St.  Joseph  was  in 
the  only  township  to  whloh  it  applied.  tate  ex  rel  orgrave  v.  iilll,  fo. 
206,  1)0  J.  »,  044  (1917)  wherein  the  court  said: 

"It  is  agreed  by  the  parties  herein  that  said  township  is  the 
one  in  which  the  city  of  3t.  Joseph  is  situate,  nd  that  it  is 
the  only  township  in  tho  tate  having  s population  of  seventy- 
five  thousand  and  lees  than  • hundred  and  fifty  thousand."  (272  Vlo, 

200  ( • 

To  give  any  construction  to  the  statute  other  than  that  given  above 
would  maan  that  there  w uld  be  in  every  locality  in  this  state  a method  for 
fixing  the  regular  number  of  justices  of  the  peace,  end  in  every  such  locality 
there  would  be  e flexible  schsr.s  for  additional  justices  where  the  exigeneles 
of  legal  bu  1 neaa  might  require  then.  except  in  townships  of  from  to 

l^O.OOO  inhabitant a , which  would  seem  to  be  an  unreasonable  aohene  of  legls- 
tlon. 
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Admittedly  the  construction  ubobe  given  is  In  seeming  conflict  with 
s dittos  in  the  ease  of  -orgrtve  v.  Buchanan  'ounty , 20..  v-o,  599,  222  j,  t, 

753  (l)2u)  "herein  the  court  said; 

*Xt  la  true,  the  old  general  law  relating  to  Justices  of  the 
peace  no  longer  governe  In  townships  now  or  hereafter  having 
ths  specified  population,  but  the  act  in  question  leaves  tne 
old  general  law  In  foroe  in  all  ether  townships  in  the  tatc, 
except  in  th<  township e ..rovided  for  by  this  net,  which,  we 
bold,  is  e general  law  governing  rush  townships. " (202  to.  6O0) . 

The  court  in  that  eaae  id  not  have  before  It  tiwi  problem  hare  presented  and 
perhaps  used  language  unduly  broad  which  It  is  submitted  should  not  be  followed 
If  an  attempt  were  made  to  -.pply  It  to  the  problem  here  under  oona lderation 
of  additional  Justices  of  th«  peace. 

here  ectlon  2137  applies  tiie  only  ground  of  attacking  the  appoint- 
ment of  a justice  of  the  pease  by  the  county  court  la  by  alleging  fraud,  and 
a quo  warranto  proceeding  against  ths  Justice  so  appointed  alleging  a lack 
o*  jurisdiction  to  make  the  appointment  cannot  ba  maintained  where  the  record 
of  ths  County  court  is  fair  on  its  face  and  no  fraud  is  alleged.  tats  ex 

rel  .Uee  v.  lraaons,  35  Mo.  pp.  374  < lo&9) ; tate  ex  inf.  tan  try  v.  Toliver, 
315  737*  2^7  • 3*2  (192b}  t .tate  az  rel  Sen  oral  to  tors  ^ece  tenoa 

cerp.  v.  srewx,  330  k‘o.  220,  46  s.  r,  2d  057. 

In  the  1 Oliver  ce-  e Just  cited  where  the  relators  alleged  that  the 
power  of  the  county  court  bed  been  exhausted  by  the  appointment  of  two  Justices, 
the  court  defined  the  Issues  involved  as  follows: 

"It  appears  from  the  allegation*  of  the  reply  that  the  county 
ouurt  had  previously  made  orders  appointing  two  additional  Jus- 
tices of  ths  pease  under  the  authority  of  said  action  2609.  it 
is  contended  tost  the  record  proof  in  support  of  such  allegation 
demonstrates  that  said  county  court  had  no  power  to  make  the 
appointment  of  respondent  at  to  time  the  purported  order  appointing 
1m  was  unde,  on  tne  other  he no  , it  ie  the  contention  of  respon- 
dent that  the  county  court  acted  judicially  in  determining  the  facts 
upon  which  it**  right  and  power  to  appoint  respondent  depended,  in- 
cluding its  ijacesaary  finding  that  two  additional  Justices  of  the 
peace  had  not  already  teen  appointed,  i^ad  qualified  and  ware  acting 
as  such,  and  that  its  finding  thereon  constituted  a jucteatut  which 
0 snoot  be  attacked  collaterally  and  that  this  proceeding  is  a 
collateral  at teen  upon  uuoh  judgment,  end  therefore  that  this  court 
cannot  inquire  into  the  facta  in  respect  to  uoh  eileacd  prior 
appointments  of  additional  justices  of  the  ponce.  **  13*-*  “•  74*-* j 

and  the  ocurt  held  bs  follows: 

hold  that  ths  act  of  making  the  appoint  ent  of  re  a ondent 
necessarily  Involved  a finding  by  the  county  court  that  -uch  s 
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state  of  facta  existed  aa  to  authorise  It  to  appoint  an  addi- 
tional Justice  of  the  peace,  including  the  finding  that  two 
additional  Justices  of  th*  peace  had  not  already  been  appointed , 
or,  lr  v ey  bad  previously  been  appointed,  that  both  were  not 
qualified  and  noting  at  the  time.  us a finding  had  the  foroa 
and  aff*et  of  a Ju dgpt  nt  and  cmnot  be  attack' d In  this  proceeding, 
•herein  fraud  la  neither  alleged  nor  sought  to  be  proven, ” (513 

*0.  746),  , 

It  is  our  opinion  that  the  fievl  e!  statutes  of  l luacuri  1929,  Section 
2137  applies  to  townships  containing  between  75 ,000  end  1^0,000  inhabitants 
and  that  :j««tlon  236b  d -ee  not  remove  such  townships  f ran  the  operation  of 
action  2137. 


Y^ure  very  truly, 

iiDVVABD  H,  MILLER 


AJPROTSD: 


AS3I3Ta£7T  ATTORHET  ttiHiiiAL, 


STATE  AU  ITOR:  No  restriction  on  loose  leaf  system  of  bookkeeping 

in  Auditor's  Deoartment. 

J ' V ■ 

/ 

/ 

V 


December  27,  1933. 


Hon.  Forrett  Smith, 

State  Sadi tor, 

Jefferson  City,  Missouri. 


FILED 


Dear  Sir: 

We  are  acknowledging  receipt  of 
your  letter  in  which  you  inquire  as  follows: 

•Will  you  pleate  advice  me  if 
there  is  anything  in  the  statutes 
prohibiting  me  from  installing  a 
loots  leaf  system  of  bookkeeping 
ia  the  Auditor’s  off iee.* 

We  have  made  a thorough  examina- 
tion of  the  statutes  and  fail  to  find  any 
statute  that  would  prohibit  you  from  in- 
stalling a loose  leaf  system  of  bookkeeping 
in  your  office. 


FWH:8 

APPROVED: 


Very  truly  lours, 




/ 


--  -*-J7 

MtjHl 


Assistant  Attorney  General. 


Attorney  General. 


STA1  )I  JOR : 

G..  ’Th.n.—  ASSEMBLY : 


LEGISLATURE: 

SALARIES:  members  of  the  57th  General  Assembly  ^^ened  In 

extra  session  only  entitled  to  £5.00  p-r1  day  for 
Jz  the  first  70  days  of  the  session  and  -G.OO  per 

day  thereafter  and  during  the  remainder  of  the 
session. 


nonorablo  i orrest  dm 1th 
State  Auditor 
Jefferson  City,  Missouri 


1 

Pee  ember  28, 


1933 


/ 


J ./  <4 


Deer  ^r • Smiths 


This  Department  acknowledges  receipt  of  your 
letter  dated  December  2o,  1933,  which  Is  as  follows: 

"I  would  appreciate  a ruling  from  your 
office  as  to  whether  the  members  of  tills 
Special  session  of  the  Legislature  shall 
receive  *5.00  per  day  during  the  entire 
length  of  tills  Session,  or  whether  the 
,;5»00  a day  stops  at  the  end  of  seventy 
days." 


I. 

the 

the 


Section  16  of  Article  IV  of  the  Constitution  of 
State  of  klssourl.  In  reference  to  the  pay  of  members  of 
General  Assembly  of  this  State,  reads: 


"The  members  of  the  General  Assembly 
shall  severally  receive  from  the  public 
treasury  such  compensation  for  their 
services  as  may,  from  time  to  time,  be 
provided  by  law,  not  to  exceed  five 
dollars  per  day  for  the  first seventy 
days  of  each'  session,  end  after  that 
not  to  exceed  one  dollar  per  day  for 
the  remainder  of  the  session,  except 
the  first  session  held  under  this  Con- 
stitution, and  durln  rev 1 s Inp  sessions , 
when  they  may  receive  five  dollars  per 
day  for  one  hundred  and  twenty  days, 
and  one  dollar  par  day  for  the  remainder 
of  such  sessions.  In  addition  to  per 
diem,  the  members  shall  be  entitled  to 
receive  traveling  expenses  or  mileage, 
for  any  regular  and  extra  session;  not 
greater  than  now  provided  by  law;  but 
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no  member  shall  be  entitled  to 
traveling  expenses  or  mileage  for 
a ny  extra  session  that  may  be  oalled 
within  one  day  after  an  adjournment 
of  a regular  session.  Committees  of 
either  house,  or  joint  committees 
of  both  houses,  appointed  to  examine  the 
Institutions  of  the  State,  other  than 
those  at  the  seat  of  'overnment,  may 
receive  their  actual  expenses,  neces- 
sarily Incurred  while  in  the  performance 
of  such  duty;  the  Items  of  such  expenses 
to  be  returned  to  the  chairman  of  euch 
committee,  and  by  him  certified  to  the 
State  Auditor,  before  the  same,  or  any 
part  thereof,  can  be  paid.  iaefa  member 
may  receive  at  each  regular  session  an 
additional  sum  of  thirty  dollars,  which 
shall  be  in  full  for  all  stationary, 
used  In  his  official  capacity,  and  all 
postage,  and  all  other  Incidental 
ex cense s aid  perquisites;  and  no  allow- 
ance or  emoluments,  for  any  purpose 
whatever,  shall  be  made  to  or  received 
by  the  members,  or  any  member  of  either 
house,  or  for  their  use,  out  of  the 
contingent  fund  or  otherwise,  except 
as  herein  expressly  provided;  and  no 
allowance  or  emolument,  for  any  purpose 
whatever,  shall  ever  be  paid  to  any 
of i leer,  agent,  servant  or  employe 
of  either  house  of  the  General  assembly, 
or  of  any  committee  thereof,  except  such 
per  diem  as  say  be  provided  for  by  law, 
not  to  exceed  five  dollars. " 


It  Is  not  necessary  to  look  to  the  statutory  law 
of  the  ftate  In  determining  your  question,  exespt  In  so  far  as 
statutory  enactments  may  throw  light  on  the  meaning  of  the  con- 
stitutional provision  above  quoted.  uowever.  Section  11231 
hevised  Statutes  Missouri  1229,  In  all  pertinent  respects, 
follows  the  wording  of  Section  16  of  Article  IV  of  the  Consti- 
tution of  Missouri.  bueh  section  11231  in  as  follows! 

"The  members  of  the  general  assembly 
and  tiie  president  of  the  senate  of 
this  state  shall  reoelve,  as  compensa- 
tion for  their  cervices,  the  sum  of  live 
dollars  per  day  for  each  and  every  day 
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they  may  serve  os  such,  for  the  flret 
seventy  days  of  each  session,  and  one 
dollar  per  day  for  every  day  they  may 
serve  thereafter  to  the  end  of  the  session; 
except  during  the  sessions  for  the  rev is  1 on 
of  the  statute  ICaws  of  the  state . when  they 
shalT” receive” five  dollars  per  day  for 
every  day  they  may  serve  as  such  for  the 
first  one  hundred  and  twenty  days,  and 
one  dollar  per  day  for  every  day  they 
may  serve  thereafter,  and  five  dollars  per 
day  for  every  day  they  may  be  necessarily 
employed  in  going  to  and  from  said  gen* 
eral  assembly,  and  shall  also  receive  at 
each  regular  session  of  the  general  as* 
sombly  the  sum  of  thirty  dollars  In  addi- 
tion to  their  per  diem,  which  shall  be  in 
full  for  all  stationery  used  in  their 
official  capacity, and  all  postage, together 
with  all  other  incidental  expenses  and  per* 
qul sites, and  no  allowance  or  emoluments 
for  any  purpose  whatever  shall  be  made 
or  received  by  the  members,  or  any 
member  of  either  house, or  for  their  use, 
out  of  t he  contingent  fund  or  otherwise; 
nor  shall  any  member  reoelve  pay  per 
diem  until  he  has  appeared  In  his  seat 
and  answered  to  his  name  at  the  meeting 
of  each  session  of  the  legislature; nor 
shall  any  member  be  entitled  to  traveling 
expensee  or  mileage  for  any  extra  session 
that  may  be  called  within  one  day  after 
an  adjournment  of  the  regular  session. 

And  each  member  of  the  general  assembly, 
at  each  session  thereof,  except  sessions 
called  within  one  day  after  the  adjourn* 
ment  of  any  regular  session,  who  shall 
attend  at  the  place  of  meeting,  shall 
receive  the  following  amounts,  for 
mileage,  that  is  to  say:  * * * * *" 


«e  particularly  direct  your  attention  to  whit 
we  consider  the  controlling  language  of  the  above  sections 
of  the  Constitution  and  Statute,  where  It  is  provided  that 
me  bars  of  the  General  Assembly  shall  receive  as  compensation 
not  to  exceed  five  dollars  per  day  for  the  first  seventy  days 
of  each  session  (meaning  each  session  of  the  legislature)  and 
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af tar  that  (meaning  after  the  first  seventy  days  have  passed) 
one  dollar  per  day  for  the  remainder  of  the  session.  It  Is 
not  said  that  the  compensation  of  the  members  Is  so  fixed  for 
regular  sessions  but  for  each  session* 

Section  19  of  Article  IV  of  the  Constitution  of 
Missouri  provides! 

"The  sessions  of  each  house  shall  be 
held  *1 th  open  doors,  except  In  cases 
which  may  require  secrecy** 


Section  20  of  Article  1Y  of  the  Constitution,  with 
reference  to  the  convening  of  the  General  Assembly  In  regular 
session,  reads! 


"The  General  Assembly  elected  In  the 
year  on©  thousand  eight  hundred  and 
seventy* s lx  shall  meet  on  the  first 
Wednesday  after  the  first  day  of 
January,  ono  thousand  eight  hundred 
and  seventy-seven;  and  thereafter  the 
General  Assembly  shall  meet  In  regular 
session  once  only  in  every  two  years; 
and  such  meeting  shall  be  on  the  flrat 
Wednesday  after  the  first  day  of 
January  next  after  the  elections  of  the 
members  thereof." 


Section  9 of  .irtlcle  V of  the  Constitution  of  this 
State,  setting  forth  the  powers  of  the  Governor,  In  part,  empowers 
the  Governor  to, 

"*  * * * On  extraordinary  occasions 
he  may  convene  the  general  assembly 
by  proclamation,  wherein  ho  shall 
state  specifically  each  natter  con- 
cerning which  the  action  of  that 
body  Is  deeded  necessary." 


provides: 


Section  56  of  Article  IV  of  the  Constitution, 


"The  General  Assembly  shall  have  no 
power,  when  convened  In  extra  session 
by  the  Governor,  to  act  upon  subjects 
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other  than  those  specially  designated 
In  the  proclamation  by  which  the  session 
Is  called,  or  recommended  by  a Dedal  ~ 
message  to  Its  consideration  by  the 
Governor  after  it  shall  have  beer, 
convened, " 


Sections  20  and  55  of  Article  IV  of  the  Constitution, 
above  quoted,  alternately  refer  to  ''regular  session'1  and  to  "extra 
session"  but  a session  of  the  Legislature,  nevertheless,  is  referred 
to  and  It  Is  a session  of  the  Legislature  that  is  referred  to  In 
Section  16  of  Article  IV  of  the  Constitution  for  services  on  which 
compensation  Is  allowed  members  of  the  General  Assembly,  While 
Seotlan  55  of  Article  IV,  above  set  out,  limits  the  General  Assembly, 
convened  in  extra  session.  In  Its  deliberations  to  action  upon  only 
the  subjects  specifically  designated  in  the  proclamation  of  the 
Governor  calling  the  Assembly  Into  extra  session  or  to  such  matters 
as  may  be  recommended  to  the  Assembly  by  the  Governor  Ln  a special 
message  or  ln  special  messages,  but  there  Is  no  limitation  upon  the 
subjects  as  to  rtiich  the  Governor  may  require  the  action  of  the 
General  Assembly,  so  long  as  the  same  Involve  extraordinary  occasion.*. 
We  know,  as  a matter  of  common  knowledge,  circumscrl Led  only  by  the 
proclamation  and  messages  of  the  Governor,  that  the  Fifty-seventh 
General  Assembly  of  this  State,  convened  ln  extra  session,  has 
functioned  and  transacted  U s business  In  the  same  manner  and  fc rm 
as  the  business  of  such  Legislature  was  transacted  at  the  last  regu- 
lar session. 


Calling  your  attention  again  to  Section  16  of  Article 
IV  of  the  Constitution,  you  will  role  that  the  compensation  of  the 
members  of  the  Genoral  Assembly  a Vial  1 not  exceed  five  dollars  per  day 
for  the  first  seventy  days  of  each  session  and  thereafter  not  to 
exceed  one  dollar  per  day  for  the  remainder  of  such  session,  but 
thare  is  oxcepted  from  that  oro vision  compensation  for  services  of 
the  members  of  the  General  Assembly  et  the  first  session  of  same 
held  under  the  present  Constitution  and  there  Is  also  excepted 
revising  sessions  of  the  Legislature  whan  the  members  may  receive 
flvo  dollars  per  day  for  one  hundred  twenty  days  and  one  dollar  per 
day  for  the  remainder  of  such  sessions.  If  the  writers  of  the 
Constitution  had  Intended  to  exoept  a special  session,  as  to  the 
seventy  day  period  ^doubtless  tlia  same  would  have  been  written  into 
section  16  of  Article  IV  along  with  the  exceptions  that  were  written 
Into  that  section. 


II, 

We  do  not  find  any  decisions  of  the  courts  of  dis- 
eourl  that  help  In  a solution  of  the  problem  at  hand,  except  those 
cases  declaring  the  well-known  rule  that  In  construing  a provision 
of  the  Constitution  the  in  tent’ on  of  the  framers  of  tViat  document 
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must  e the  end  sought  to  be  attained,  .echelons  from  courts  of 
foreign  Jurisdictions  throw  more  light  on  the  subject* 

In  the  ease  of  People  v*  Klee  31  H.  E*  921,  the  Court 
of  Appeals  of  the  State  of  New  iork  had  for  consideration  whether 
or  not  the  State  could  be  re-dlstrlcted,  ar  to  the  Senate  and  Assembly 
at  an  extraordinary  session*  The  court  at  page  923  of  the  opinion 
said! 


"it  Is  contended  on  the  part  of  those 
who  allege  the  Invalidity  of  the  law  of 
1892  that  It  was  passed  In  violation  of  that 
provision  of  the  constitution  which  di- 
rects the  alteration  to  node  by  the 
legislature  at  the  'first  session  after  the 
return  of  every  enumeration.'  The  act 
was  in  truth  passed  at  an  extraordinary 
session  of  the  legislature  called  by  the  gov- 
ernor, and  after  the  return  of  the  enumera- 
tion of  1392*  l'he  point  is  made  that 
an  extraordinary  session  Is  rot  such  a ses- 
sion of  i he  legislature  as  Is  contemplated 
by  the  constitution.  To  my  mind  the  ob- 
jection is  wholly  without  force.  An  ex- 
traordinary session  is,  nevertheless,  a ses- 
sion of  the  legislature.  The  governor  fcy 
the  terms  of  the  constitution  ha s 'power 
to  convene  the  legislature  (or  the  senate 
only)  on  extraordinary  occasions.'  hen 
thus  convened,  la  not  the  legislature  in 
session?  And  can  It  be  for  a moment  cor- 
rectly contended  that  a session  thus  con- 
vened Is  the  same  session  which  had  al- 
ready terminated  by  an  adjournment  with- 
out day?  It  is  not  a regular  session, 
it  Is  true;  it  Is  what  the  constitution 
describes  It, -an  extraordinary  session, -but 
yet  a session  of  the  legislature.  The  con- 
stitution does  not  say  that  the  session 
which  Is  to  deal  with  the  question  must 
be  a regular  one.  All  it  directs  Is  that  the 
legislature  at  the  first  session  after  the 
return  sliall  proceed  to  make  the  altera- 
tions. The  constitution  provides  for  the 
assembling  of  the  legislature  on  the  first 
Tuesday  In  January  In  each  year,  ’hen 
it  adjourns  sine  die,  has  not  the  session  of 
the  legislature  ended?  The  term  of  office 
of  Its  members  may  not  have  ended,  but 
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tho  legislative  session  has  certainly 
terminated  by  an  adjournment  without  day. 
It  could  not  again  assemble  and  perform 
any  valid  act  unless  the  governor, under 
the  special  power  given  him  by  the  con- 
stitution, should  convene  It.  tftion  thus 
convened,  the  legislature  is  In  session, 
and  it  is  clearly  not  the  Fame  session 
which  was  ended  by  a prior  adjournment 
thereof  without  day. 


The  case  of  ttato  v.  Olson  176  H*  w.  580, defined 
what  was  a "special  session"  of  the  legislative  assembly  of  ths 
State  of  lorth  Dakota  and  held  that  a special  session  of  the 
Legislature  of  that  Stats  was  a "session"  within  the  meaning  of 
the  Constitution  of  Horth  Dakota.  The  holding  of  the  court, 
as  well  as  the  matter  at  Issue,  Is  contained  In  the  following 
excerpt  from  the  opinion  at  page  53S| 

"Can  there  bo  any  question  that  the 
Legislature  which  met  In  special  ses- 
sion In  1.19  was  a legislative  assembly? 

Can  It  be  doubted  that  such  session  wts 
not  a session  of  the  legislative  assembly? 

Is  there  any  room  for  construction  or 
argument  that,  under  tho  Constitution, 
the  same  members  of  the  House  and  the 
Senate  might  one  day  be  sitting  in 
regular  session  bound  by  the  constitutional 
provtsi one, requiring  a two-thirds  vote  in 
order  to  enact  an  emergency  measure, and 
that  acts  not  so  passed  should  not  become 
effective  until  July  1st, and  that  several  days 
later ,after  adjournment  and  reconvenement 
b-r  the  Liovemor,thlF  same  Legislature, com- 
posed of  exactly  the  same  members, si ttlng 
In  special  eess lon,v/ould  have  the  power  to 
enact  statutory  enactments.  Irrespective  of 
the  constitutional  provisions , and  in  disre- 
gard of  the  legislative  power  reserved  to 
the  people  in  the  Initiative  and  referendum." 


In  f hsw  v.  Carter  297  rac.  273,  the  - u pro me  Court 
of  Oklahoma,  construing  the  Constitution  of  that  state  with  re- 
ference to  tbs  compensation  of  the  members  of  Its  legislature, 
who  receive  six  dollars  per  diem  for  their  services  during  a 
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session  of  the  Legislature  for  a fixed  number  of  days  end  there- 
after  two  dollars  per  day  for  such  services*  Defining  "session" 
of  the  Legislature  of  that  state  the  court  at  page  276  of  the 
opinion  said i 

" The  phrase  'session*  has  a fixed 
and  definite  meaning  which  has  here- 
tofore received  a construction  by 
our  court* 

In  the  case  of  halls  v.  y ana, 40  Okl.325, 

156  f«lM  the  sixth  paragraph  of  the  syl- 
labua  providea i 'The  meaning  of  the  word 
"session"  is  tiie  sitting  of  a lody com- 
petent for  the  transaction  of  Its  business; 
the  time  during  It  Is  convened  and  actually 
engaged  In  iuslness;'he  time  during  which 
a legislative  body  or  other  assembly  sits 
for  the  transaction  of  business.' 

In  the  body  of  the  opinion, the  court  states; 

'The  hncy.of  lead.*  Prac.vol.21,pp. 

559, 560, says t "a  session  of  court  1b  the 
time  during  s term  In  which  the  court 
alts  for  the  transaction  of  business*’*  " 

The  Century  Dictionary  includes  the  fol- 
lowing aron  the  word's  (session]  meaning: 

•The  sitting  together  of  a body  of  Individ- 
uals for  the  transaction  o:  business; the  sit- 
ting of  a court,  academic  body, council , legis- 
lature , etc  of  the  actual  assembly  of  the 
members  of  these, or  any  smaller  body, for 
the  transaction  of  business*  as  the  court  la 
now  in  session  (that  is, the  members  are 
assembled  for  uuslnees) ; the  time, space  or  term 
during  which  a court, council, legislature  or 
the  like, meets  dallj  for  business,  or  trans- 
acts rusiness  regularly, without  breaking  up,' 

* * -a  w** 


CONCUJSIdH. 


rrom  the  use  of  the  words  "session"  and  "each 
session"  In  the  various  constitutional  and  statutory  provisions 
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above  quoted;  the  failure  to  mrke  extra  sees  Ion  an  exception 
In  Section  16  of  Article  IV  of  the  State  Constitution  and 
being  unauthorised  to  write  Into  the  Constitution  or  Statutes 
whet  is  not  there,  and  In  the  light  of  the  decisions  above 
quoted  from,  wo  think  the  Intention  of  the  framers  of  tile  State 
Constitution  on  the  question  involved  Is  clear  and  It  Is  our 
opinion  that  the  members  of  the  fifty-seventh  General  Assembly, 
convened  In  extra  session,  are  only  entitled  to  the  compensation 
of  five  dollars  per  day  for  their  services  for  the  first  seventy 
days  of  such  session  and  thereafter  one  dollar  per  day  for  the 
regaining  days  of  such  session* 


Very  truly  yours. 


GILBERT  LA  Mb 

Assistant  Attorney  General. 


APPROVE* 


Attorney  General. 
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additional  assessments  of  income  taxes  when 
made  under  Sec,  10128,  R.S.Mo.  1929. 
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I F\UeD 


Honorable  Forrest  Smith, 
State  Auditor, 

Jefferson  City,  Missouri. 


Dear  Mr.  smith: 

This  department  acknowledges  receipt  of  your  letter 
of  October  20,  1933  relating  to  fees  of  assessors  for  additional 
assessments  of  income  taxes.  We  quote  your  letter,  as  follows: 

"On  October  11,  1933  you  gave  an  opinion  to  Hon. 

Elliott  IU  Dampf,  prosecuting  Attorney  of  Cole 
County,  relative  to  compensation  due  County 
Assessor.  As  the  questions  asked  you  in  that 
opinion  did  not  fully  cover  the  point  of  contro- 
versy, I would  like  to  have  an  opinion  from  your 
department  on  the  following  questions. 

Section  9806,  page  359  of  the  1931  Laws  provides 
that  the  Assessor  shall  receive  35^  each  for 
assessment  list  taken  by  him  and  is  entitled  to 
H per  line  for  entering  the  assessment  on  his 

Assessor's  books.  The  Assessor  in  the  course  of 
his  duties  receives  the  income  assessment  list 
from  the  individual  and  enters  from  that  list  on 
the  income  assessment  book,  for  which  service  he 
receives  35^  for  taking  the  list  and  3^  per  line 
for  entry.  The  Assessor's  book  is  turned  over  to 
the  County  Clerk  who  extends  the  tax  on  the  amount 
as  shown  on  the  book. 

Section  10132  R.3.  Mo.  1929  provides  that  my  office 
shall  have  the  right  to  examine  the  books  of  a 
corporation  and  to  check  all  income  assessment  lists. 

In  the  course  of  my  checking  the  income  assessment 
lists,  I find  from  the  information  contained  on  the 
list,  or  by  comparing  this  list  with  the  list  that 
they  have  filed  with  the  Federal  Government,  that  the 
tax  has  not  been  computed  correctly.  I make  the 
correction  on  the  income  tax  list  (the  list  on  which 
the  Assessor  has  already  received  35jH  for  taking) 
and  certify  the  corrected  tax  to  the  Assessor,  or  in 
most  cases  I make  the  correction  on  the  income  tax 
book  myself,  of  the  additional  tax  the  individual 
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should  pay. 

Will  you  please  advise  my  office  whether  the 
Assessor  is  entitled  to  35^  for  the  corrected 
income  tax  list  the  same  as  if  a new  income 
tax  list  had  been  made  out? 

Your  opinion  of  October  11,  states  that  »if  it 
becomes  necessary  for  a new  assessment  to  be 
made,  the  Assessor  is  entitled  to  receive  the 
same  fee  that  he  would  have  been  entitled  to  had 
the  return  been  an  original  one.* 

The  confusion  has  arisen  over  the  words  'new 
assessment*  as  to  whether  new  assessment  means 
the  changing  of  the  list  that  Had  formerly  been 
taken  by  the  Assessor  and  for  which  he  had 
already  received  3b^,  or  whether  it  means  the 
taking  of  an  entirely  new  income  list.** 


I. 


Assessors  are  entitled  to  regular  fees  for 
additional  as s 0 aamentsojfinc erne  taxes  when 
made  under  Section  101287^."':  Mo.  TVST. 

This  department  has  heretofore  rendered  two  opinions  bear- 
ing on  this  Question  - one  to  the  Hon.  W.A.  Bassman,  Assessor  of 
Cole  County,  and  the  other  to  Hon.  Elliott  M.  Dampf,  Prosecuting 
Attorney  of  Cole  County  - both  opinions  holding  that  assessors 
are  entitled  to  the  fees  in  case  of  additional  assessments,  but 
apparently  the  opinions  were  based  on  different  sections  of  the 
statutes. 

Section  10128,  R.S.  Mo.  1929  is  herewith  Quoted  for  con- 
venience, as  follows: 

"♦♦♦♦Whenever  the  assessor  shall  make  an 
assessment  on  Income  for  a calendar  year 
against  any  taxpayer  who  has  failed  to  file 
a return  or  an  additional  assessment  against 
any  taxpayer  whose  return  is  insufficient, 
and  such  assessment  or  additional  assessment 
shall  be  made  after  the  15th  day  of  April 
following  such  calendar  year,  or  whenever 
the  assessor  shall  make  an  assessment  on 
account  of  income  for  any  fiscal  year  against 
any  taxpayer  who  has  failed  to  file  a return 
or  an  additional  assessment  against  a taxpayer 
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whose  return  is  insufficient,  and  such 
assessment  or  additional  assessment  shall 
be  made  after  the  15th  of  the  month  following 
the  filing  of  such  return  or  the  expiration 
of  the  time  in  which  the  return  should  have 
been  filed  if  return  was  not  filed,  then  in 
every  such  case  the  assessor  shall  send  to 
the  taxpayer,  by  registered  mail,  a copy  of 
such  assessment  or  additional  assessment,  but 
the  failure  of  the  taxpayer  to  receive  such 
copy  shall  not  in  any  way  invalidate  or  affect 
such  assessment  or  additional  assessment." 

Under  this  section  it  is  made  he  duty  of  the  assessor  to 
make  an  assessment  of  any  person  "who  ss  failed  to  file  a return  or 
an  additional  assessment  against  a ta:  ayer  whose  return  is  insuffi- 
cient. " 


Sec.  9810,  R.S.  Jlo.,  1929,  the  pertinent  part  of  which  Is  as 
follows : 

"In  making  the  said  assessment,  and  in  all 
subsequent  proceedings  thereon,  the  assessor, 
county  court,  clerk  of  the  county  court  and 
collector  shall  be  governed  by  the  same  law 
as  is  now  in  force  for  the  assessment  and 
collection  of  taxes,  and  shall  receive  the 
same  compensation  as  is  now  provided  by  law 
for  similar  duties" 

entitles  the  assessor  to  the  "same  compensation  as  is  now  provided  by 
law  for  similar  duties”. 

Section  10133,  R.S.  L'o.  1929  relating  to  the  compensation  of 
assessors  is  as  follows: 

"Assessors  and  collectors  shall  be  compensated 
in  like  manner  and  in  like  amounts  as  for  the 
, ■ -m  assessments  of  other  taxes;  ****** 

In  1931  the  Legislature  amended  the  fees  of  assessors  as  set 
forth  on  page  359,  Laws  of  l:o.  1931,  the  compensation  varying  accord- 
ing to  the  population  of  the  counties.  Said  section  is  as  follows: 

"The  compensation  of  each  assessor  shall  be 
thirty-five  cents  per  list  in  counties 
having  a population  not  exceeding  forty 
thousand,  thirty  cents  per  list  in  counties 
having  a population  of  more  than  forty  thou- 
sand, and  not  exceeding  seventy  thousand, 
and  twenty-five  cents  per  list  in  counties 
having  a population  in  excess  of  seventy 
thousand  inhabitants,  and  shall  be  allowed 
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a fee  of  three  ednts  per  entry  for  making 
real  estate  and  personal  assessment  hooks, 
all  the  real  estate  and  personal  property 
assessed  to  one  person  to  be  counted  as 
one  name,  one* half  of  whleh  shall  be  paid 
out  of  the  county  treasury  and  the  other 
half  out  of  the  state  treasury:  Provided, 
that  nothing  contained  in  this  section  shall 
be  so  construed  as  to  allow  any  pay  per 
name  for  the  name  set  opposite  each  tract 
of  land  assessed  In  the  numerical  list.  ***** 

In  ’Flew  of  the  plain  wording  of  the  statute  making  it  the 
duty  of  the  assessor  under  Sec.  10138  to  make  additional  assessments, 
and  the  other  statutes  herein  quoted  stating  what  the  compensation 
shall  be,  we  hold  that  the  assessor  Is  entitled  to  his  fees  when  he 
has  complied  with  Sec.  10136,  H.3.  Mo.  1929. 


II. 


The  Assessor  is  not  entitled  to  fees  for 
additional  as ses aaien't s mad e unde r 0 e c . 

10186.  ft- a.  ido.  1W. 

In  the  opinion  heretofore  rendered  on  this  question,  the 
writer  held  the  same  as  set  out  in  Point  I of  this  opinion,  but  it 
appears  that  Ass’t.  Attorney  General  Hayes  wrote  an  opinion  on 
October  11,  1933  in  which  he  incorporated  Cec.  10133,  R.S.  Mo.  1929, 
same  being  as  follows: 

"****At  any  time  within  three  years  after 
any  return  shall  have  been  filed  the  auditor 
shall  have  the  right  to  examine,  during  the 
usual  business  hours,  the  business,  records 
and  books  of ‘any  individual,  corporation, 
joint  stock  company,  joint  stoek  association 
or  partnership,  and  to  issue  a credit  slip  to 
any  taxpayer,  if  more  tax  has  been  paid  than 
legally  due,  which  credit  shall  be  taken 
as  deduction  of  the  succeeding  tax  or  taxes 
based  on  incomes  to  the  extent  of  such  credit, 
and  to  certify  to  the  assessor  any  deficiency 
determined  by  the  auditor  and  not  returned  by 
the  taxpayer;  and  thereupon  the  assessor  shall 
make  any  additional  assessment  in  accordance 
with  such  certificate  of  the  auditor,  including 
all  penalties  provided;  ***" 

Knowing  that  both  opinions  were  brought  to  your  attention,  we 
are  apparently  confronted  with  a conflict.  However,  a closer 
scrutiny  of  ass  * t • Attorney  General  Hayes*  opinion  does  not  disclose 
that  he  based  his  conclusion  that  assessors  were  entitled  to  addi- 
tional assessments  exclusively  on  Sec.  10132,  supra.  We  note  that  he 
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failed  to  incorporate  in  his  opinion  Sec.  10128,  R.S.  i:o . 1929. 
We  are  therefore  reconciling  the  two  opinions  in  the  following 
manner : 

We  quote  haec  werba  from  the  opinion  of  AssTt.  Attorney 
General  Hayes: 


"If  it  becomes  necessary  for  a new 
assessment  to  be  made  on  account  of  a 
deficiency  in  the  first  return  made  by 
the  taxpayer,  we  believe  that  the  assessor 
is  entitled  to  receive  the  same  fees  as  he 
would  have  been  entitled  to  had  the  return 
been  an  original  one.  In  other  words,  the 
necessity  for  making  the  additional  return 
was  not  the  fault  or  failure  on  the  part 
of  the  assessor." 

If  the  condition  arises  as  pointed  out  by  Ass't.  Attorney 
General  Hayes,  then  there  is  no  conflict  in  the  opinions,  as  he 
apparently  lays  down  the  conditions  in  Sec.  10128,  supra,  even 
though  said  section  is  not  ouoted. 

We  will  now  proceed  to  analyze  Sec.  10132,  R.S.  Mo.  1929. 

It  deals  with  the  duties  of  the  Auditor  and  directs  him  to  carry 
out  similar  duties  with  respect  to  additional  assessments  as  con- 
tained In  see.  10128,  supra,  respecting  the  duties  of  the  county 
assessor  in  cases  of  additional  assessments . After  the  additional 
assessment  has  been  made  by  the  Auditor,  he  then  certifies  to  the 
assessor  any  deficiencies  determined  and  not  returned  hy  the  tax- 
payer; "thereupon,  the  assessor  shall  make  an  additional  assessment 
in  accordance  with  such  certificate  of  the  Auditor."  This  is  the 
only  reference  as  to  the  duties  of  the  county  assessor  after  the 
Auditor  has  made  the  additional  assessment.  The  county  assessor 
himself  has  made  no  additional  assessment;  he  has  merely  noted  the 
changes  as  certified  by  the  Auditor  to  him  and  made  a correction 
of  his  assessment  list.  If  it  were  possible  for  the  Assessor  to 
be  compensated  with  additional  fees  under  Seo.  10132,  supra,  it 
would  be  very  convenient  for  him  to  await  the  action  of  the  Auditor 
in  certifying  to  him  large  numbers  of  such  additional  assessments, 
and  thereby  claim  compensation  for  huge  fees  for  labor  which  he 
had  not  performed. 


C0HCLUSI0N 


The  statutes,  though  similar  in  form,  evidently  were  intended 
to  place  a double  check  on  all  corporations,  companies  and  individ- 
uals evading  income  taxes  by  failure  to  make  proper  return,  and 
as  a result,  made  it  the  duty  of  both  the  assessor  and  the  Auditor 
to  be  diligent  in  their  duties  in  uncovering  income  which  is  not 
included  in  the  individual  or  corporation  returns.  However,  we 
cannot  interpret  the  statutes  to  mean  that  when  the  Auditor  performs 
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the  work,  the  assessor  should  draw  the  compensation. 

It  is  therefore  the  opinion  of  this  department  that  the 
assessor  is  entitled  to  fees  for  additional  assessments  made  under 
Sec.  10128,  supra,  hut  is  not  entitled  to  fees  for  additional 
assessments  made  by  the  Auditor  under  Sec.  10132,  supra. 


Respectfully  submitted. 


OLLIYiR  W.  N0L3J, 

Assistant  Attorney  General 


APPROVED: 


¥oy  mr&mr,  ■ 

Attorney  General 


0HN:AH 


LEGISLATURE : 


One  house  of  Legislature,  originating  bill,  can  only 
adapt  or  reject  amendments  of  other  branch.  Secs.  So, 
59,* 30,  32,  Art.  IV,  Constitution. 
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Honorable  D.L.  Bales, 

Senate  Chamber, 

Jefferson  City,  Missouri. 


Dear  Senator: 


This  department  acknowledges  receipt  of  the  questions 
handed  to  the  writers  in  this  office  on  January  5,  1933.  we  in- 
corporate herewith  the  situation  as  outlined  to  us;  also,  the 
questions  you  desire  to  be  answered,  arising  out  of  the  situation. 

"The  Senate  amended  House  Bill  No.  5 by 
striking  out  all  after  the  enacting  clause 
and  Inserted  new  matter.  The  Senate  also 
adopted  Senate  Committee  Amendment  No.  2, 
striking  out  the  title  of  the  bill  and  re- 
turned it  to  the  House.  The  House  amended 
the  Senate  Amendment  which  struck  out  all 
matter  following  the  enacting  clause  by 
adoption  of  seven  amendments  to  Senate 
Amendment  and  directed  the  officers  of  the 
House  to  return  a report  to  the  Senate 
stating  they  had  amended  the  bill  by  the 
adoption  of  seven  House  amendments  to  the 
Senate  Amendment  and  requested  the  senate 
to  recode  from  the  second  Senate  Amendment." 


I. 

"In  view  -of  the  provlsl-ona  of  Sec.  29, 

Art.  IV  of-  the  Constitution  dealing  with 
the  gwes-tlon  of  amendment  a to  a bill  ponding 
in  the  faouao  of  ita  origin  of  tho  General 
Assembly,  pan  the  House  in  whloh  the  -bill 
originated  ——4  an  amendment  adopted  by 
the  other  houae  to  snob  bill?" 

At  the  outset  we  male  the  statement  that  it  is  a general 
rule  of  law  relating  to  the  passage  of  bills  and  the  conduct  of  the 
House  and  Senate  incident  thereto  that  when  our  Constitution  has 
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provlsions  respecting  the  same,  the  Constitution  is  to  be  followed, 
and  parliamentary  rules  are  to  be  ignored.  In  the  absence  of  con- 
stitutional provisions  relating  to  the  steps  to  be  taken  in  the 
passage  of  any  bill,  then  parliamentary  rules  are  to  govern  the  pro- 
cedure. We  are  guided  in  this  statement  by  Section  123  of  25  R.C.L., 
which  is  as  follows: 

"Formerly,  the  only  rules  controlling 
legislative  procedure  were  the  rules 
formulated  and  prescribed  by  legislative 
bodies  themselves.  But  about  the  middle 
of  the  nineteenth  century  it  began  to  be 
customary  to  insert  in  the  constitutions 
of  the  various  states  provisions  prescribing 
rules  to  be  observed  by  legislatures  in  the 
enactment  of  laws.  These  provisions  have 
constantly  grown  in  number  so  that  they  now 
cover  a large  cumber  of  subjects,  such  as 
the  title  and  subject  matter  of  bills,  the 
introduction,  consideration  and  passing  of 
bills,  the  keeping  of  legislative  Journals 
and  similar  matters  ♦***" 

Section  32,  Article  IT  of  the  Constitution  of  Missouri  is 
as  follows: 

"Ho  amendment  to  bills  by  one  house  shall 
be  concurred  in  by  the  other,  except  by  a 
vote  of  a majority  of  the  members  elected 
thereto,  taken  by  yeas  and  naya,  and  the 
names  of  those  voting  for  and  against  recorded 
upon  the  journal  thereof;  and  reporta  of 
committees  of  conference  shall  be  adopted. in 
either  house  only  by  a vote  of  a majority 
of  the  members  elected  thereto,  taken  by 
yeas  and  nays,  and  the  names  of  those  voting 
recorded  upon  the  journal." 

We  oonstrue  this  section  to  mean  that  when  a hill  is  returned 
to  the  House  by  the  Senate  with  amendments,  it  is  the  duty  of  the 
House  to  concur  in  or  reject  the  amendments  by  a vote  of  yeas  and 
nays.  If  the  House  undertakes  to  amend  the  amendment  made  by  the 
Senate  and  than  vote  upon  the  same,  the  House  has  not  concurred  In 
the  Senate's  amendment,  and  it  would  require  a far-fetched  imagination 
to  say  that  it  impliedly  rejected  the  amendments.  In  effect  it  has 
evaded  the  question;  it  should  confine  itself  solely  to  a question 
of  rejection  or  concurrence.  Let  us  assume  that  it  has  impliedly 
rejected  the  amendment  - the  House  cannot  than  take  any  further  action 
respecting  the  amendment,  and  cannot  engraft  another  amendment  to  the 
amendment,  or  amend  the  amendment.  The  situation  Is  then  auch  as  to 
require  the  appointment  of  a conference  committee  for  the  purpose  of 
reconciling  the  differences. 
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In  the  ease  of  Browning  v.  Powers,  38  S.W.  943,  the  Court 
said  (l.o.  945): 

"The  bill  first  passed  the  House,  and 
afterwards,  with  certain  amendments, 
passed  the  Senate.  The  Senate  amendments 
were  not  concurred  In  by  the  House.  The 
situation  was  thus  such  as,  in  the  opinion 
of  each  house,  to  require  the  appointment 
of  a committee  of  conference  for  the  purpose 
of  reconciling  differences,  and  agreeing 
upon  proper  amendments  to  the  original  bill. 

Section  32  of  said  article  provides  the  manner 
of  taking  the  vote  of  concurrence  to  two 
classes  of  amendments.  The  same  formality  Is 
required  in  taking  the  vote  of  concurrence 
as  in  the  final  passage  of  a bill  under  Sec- 
tion 31.  This  would  8 earn  to  imply  that  the 
concurring  vote  was  intended  to  be  the  final 
vote  on  the  bill.  In  either  case  the  amend- 
ment would  be  the  only  matter  with  which  the 
respective  bodies  had  to  deal." 

The  conclusion  reached  is  further  augmented  by  Section  26 
of  Article  IV  of  the  Constitution  of  the  State  of  Missouri,  which  is 
as  follows: 


"Bills  may  originate  in  either  House  and 
may  be  amended  or  re ,3 ee ted  by  the  other;  and 
every  bill  shall  be  read  on  three  different 
days  in  each  house." 

Harmonizing  the  two  sections,  Sec.  32  as  giving  the  originat 
ing  pouse  the  power  to  eoncur,  and  Sec.  26  the  power  to  reject,  in 
the  light  of  the  decision  above  quoted  and  the  herein  quoted  consti- 
tutional provisions,  we  reach  our  conclusion  that  the  House,  having 
originated  the  bill,  is  confined  in  its  power  to  reject  or  concur 
in  an  amendment , but  does  not  have  the  power  to  amend  the  amendment 
or  to  add  to  the  amendment  or  amendments. 


II. 


' 


r,If  a hill  3t’.  - ; : . t . . ■ .ir.  oi:e  house,  goes 

r r nii.ao  and  i.a. ..UiejLa  _amaadaiL- 
^ two  .cuLJitorfi  flmnn~flme.a£sV~  can  the  JLuisa 

_ t he  other  Ji&u&s.? " 


n> 
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The  House  and  Senate,  under  Rule  152,  have  adopted  Jefferson 
Manual  and  the  rules  and  practice  of  the  House  of  Representatives  of 
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the  United  States  71st  Congress,  and  hare  so  stated  on  page  58  of 
the  Manual  of  the  57th  General  Assembly  of  Missouri,  as  follows: 

"The  rules  of  parliamentary  practice 
comprised  In  * Jeff arson's  Manual*  and 
the  'Rules  and  Practice  of  the  House  of 
Representatives  of  the  United  States 
71st  Congress*,  shall  govern  the  House 
In  all  cases  in  which  they  are  applicable 
and  not  inconsistent  with  the  standing 
rules  and  orders  of  the  House  and  joint 
rules  of  the  Genate  and  House  of  Represen- 
tatives; and  the  Manual  and  Digest  of  the 
rules  and  practice,  above  referred  to, 
shall  be  taken  as  authority  In  deciding 
questions  not  otherwise  provided  for  in 
these  rules.” 

In  view  of  our  conclusions,  and  the  authorities  given  in 
the  preceding  question,  and  having  held  that  the  house  of  origin  can 
only  adopt  or  reject  an  amendment  of  the  other  House,  we  are  con- 
strained to  the  conelueion  that  the  house  of  origin  can  adopt  some 
of  the  amendments  made  by  the  other  house  and  can  reject  other 
amendments. 


In  consulting  the  House  Vanual  of  the  71st  Congress,  3rd 
Session,  we  find  as  a part  of  the  rules  of  the  House  of  Representatives, 
at  page  465,  the  stages  of  a bill  of  the  House,  and  at  page  467  the 
following : 


"13.  Consideration  of  Senate  amendments 

by  the  House: 

then  a bill  with  Senate  amend- 
ments comes  before  the  House,  the 
House  takes  up  each  amendment  by 
itself  and  may  vote  to  agree  to  it, 
agree  to  it  with  an  amendment , or 
disagree  to  it.  If  it  disagrees 
it  may  ask  a conference  with  the 
Senate  or  may  send  notice  of  its 
disagreement,  leaving  it  to  the 
Senate  to  recede  or  insist  and  ask 
the  conference." 

In  considering  question  I we  have  shown  that  because  of 
constitutional  prohibition  the  House  of  origin  may  not  "agree  to  It 
with  an  amendment",  tout  it  is  apparent  that  the  other  provisions 
of  this  rule  can  be  applied  to  the  action  of  the  originating  house 
on  amendments  of  the* other  house,  and  is  ample  authority  for  the 
statement  that  the  amendments  to  the  bill  are  to  be  considered 
individually  by  the  originating  house,  some  of  which  may  be  adopted, 
while  others  may  he  rejected. 
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III. 


"Can  a conference  committee  act  upon 
an  amendment  to  a bill  which  amendment 
was  adopted  by  the  house  not  of  tke 
origin  of  t;he~blll  and  in  connection 
with  such  action  also  act  upon  amend- 
ments to  an  amendment  to  a kill  originating 
in  the  same  house  that  the  amendments  to 
ilie  amendment  orl gi  na t ed?  " 


Having  held  under  Question  I that  the  House  can  only  concur 
or  reject  an  amendment  made  by  the  house  not  of  origin,  we  are  con- 
strained to  hold  that  the  conference  committee  should  not  act  upon 
"amendments  to  an  amendment  to  a bill  originating  in  the  same  house 
that  the  amendments  to  the  amendment  originated”.  Of  course,  the 
conference  committee  can  act  upon  the  amendment  or  amendments  which 
were  originally  made  by  the  house  not  of  origin,  hut  having  held 
that  the  house  of  origin  cannot  amend  an  amendment  or  engraft  an 
amendment  on  an  amendment,  the  conference  committee  would  not  legally 
have  such  amendments  before  it. 


IV. 

"Does  Sec,  29  of  Art.  IV  of  the  Consti- 
tution, as  amended,  contemplate  thaian 
aHendnent^  adopted  to  a bill  originating 
in  the  same  "house  shall  be  offered  and 
considered  upon  perfection  of  tke  bill?" 

Section  29  of  Article  IV  of  the  Constitution  of  Missouri 
was  amended  by  a vote  of  the  people  on  November  8.  1932  and  said  sec- 
tion now  reads: 

"All  amendments  adopted  by  either  house  to 
a bill  pending  and  originating  in  the  same 
shall  be  incorporated  in  the  bill,  and  the 
bill  as  agreed  to  shall,  before  third  read- 
ing and  final  passage,  bo  printed  for  the 
use  of  the  members.  The  printing  of  bills 
ordered  to  third  reading  and  final  passage 
shall  he  under  the  supervision  of  a committee, 
whose  report  shall  set  forth  that  they  find 
the  printed  copy  of  such  bill  as  theretofore 
agreed  to  and  furnished  for  the  use  of  the 
members  is  correct.  A correct  record  of  each 
dayfs  proceedings  in  each  house  shall  be 
furnished  for  the  use  of  the  members  of  the 
General  Assembly  before  the  record  is  approved, 
and  no  bill  shall  he  signed  by  tbe  presiding 
officer  of  either  house  until  such  printed 
copy  thereof  shall  have  been  furnished  for 
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the  use  of  the  members  of  the  General 
Assembly  and  the  record  of  the  previous 
day  shall  have  been  approved.  When 
agreed  to  by  both  houses,  the  bill  as 
finally  passed  sha] 1 be  typed  or  printed 
and  signed  by  the  presiding  officer  of 
each  house  and  transmitted  to  the  Governor. " 

While  the  office  of  this  section  was  primarily  to  reduce 
cost  and  labor  by  permitting  bills  to  be  printed,  yet  we  can  also 
read  into  said  section  that  it  contemplates  and  provides  that 
amendments  to  a bill  originating  in  the  same  house  shall  be  offered 
and  considered  upon  perfection  of  the  bill.  Said  section  uses  the 
terms  "all  amendments  adopted  by  either  house  to  a bill  pending  and 
originating  in  the  same  shall  be  incorporated  in  the  bill  and  the 
bill  as  agreed  to  shall,  etc." 

We  construe  the  new  section  to  require  that  all  amendments 
to  a bill  originating  in  the  same  house  in  which  such  amendments 
are  offered  must  be  offered  and  adopted  before  the  bill  is  declared 
perfected  and  the  perfected  bill  is  printed,  and  that  the  house  of 
origin  is  precluded  from  offering  any  further  amendments  to  its  own 
bill,  unless  said  amendments  be  offered  and  accepted  by  a conference 
committee. 


V. 

"Does  Section  52  of  Article  IV 
contemplate' "tV>at"  differences  are  to 
be  settled  by  conference  committees?" 

We  are  not  certain  that  we  glean  the  exact  meaning  of  this 
question.  In  view  of  Section  3£  of  Article  IV  of  the  Constitution 
of  Missouri,  supra,  and  interpreting  the  opinion  as  ouoted  in  the 
case  of  Browning  v.  Powers,  supra,  to  be  that  when  a situation  arises 
wherein  the  house  of  origin  of  a bill  refuses  to  concur  in  the  senate 
amendments,  then  it  requires  the  appointment  of  a committee  of  con- 
ference for  the  purpose  of  reconciling  differences  and  agreeing  upon 
proper  amendments  to  the  bill.  Having  decided  that  the  differences 
should  be  referred  to  a committee,  then  said  committee  constitutes 
a board  of  arbitration  and  it  is  its  duty  to  attempt  to  "settle"  the 
differences.  If,  however,  after  the  differences  are  "settled"  by  the 
conference  committee  in  so  far  as  the  committee  is  concerned,  it  would 
require  the  adoption  of  the  committee's  report  by  both  houses.  We 
therefore  conclude  that  the  conference  committee  cannot  settle  any 
differences,  but  can  only  re c our  end  in  its  report  a settlement  of 
the  differences. 

This  conclusion  is  further  augmented  by  Jefferson's  Manual 
as  found  at  page  245  of  the  House  Journal  of  the  3rd  Session  of  the 
71st  Congress: 
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"The  report  of  the  managers  of  a confer- 
ence goes  first  to  one  house  and  then 
to  the  other,  neither  house  acting  until 
it  is  in  possession  of  the  papers,  which 
means  the  original  bill  and  amendments, 
as  well  as  the  report.  ****  The  report 
must  be  acted  on  as  a whole,  being  agreed 
to  or  disagreed  to  as  an  entirety", 

and  Section  32,  Article  IV  of  the  Constitution  of  Missouri,  supra. 


conclusion 


Another  element  which  has  played  an  important  part  in 
answering  your  various  questions  is  the  uniform  custom  and  practice 
of  long  standing  which  has  prevailed  in  the  General  Assembly  of 
this  State.  It  is  our  understanding  that  for  a period  of  more  than 
thirty  years  amendments  have  been  adopted  or  rejected  by  the  house 
originating  the  bill.  Great  weight  is  to  be  given  the  interpreta- 
tion by  legislative  bodies  of  constitutional  provisions. 

As  stated  in  Cooley’s  Constitutional  Limitations,  86: 

"Greater  weight  is  also  given  to  the 
practical  construction  of  forms  of 
procedure  than  to  that  which  concerns 
the  substance  of  legislation.  7<'hen 
there  is  a real  doubt  of  the  proper 
interpretation  of  a constitutional 
provision  relating  to  the  course  of 
procedure,  it  should  be  solved  in  favor 
of  the  practical  construction  given  it 
by  the  Legislature." 

This  rule  has  been  adopted  by  the  Supreme  Court  of  Missouri 
in  the  case  of  Browning  v.  Powers,  supra,  wherein  the  Court  said 
(l.c.  945): 


"Ths  doubt,  by  uniform  practice,  has 
been  solved  by  the  Senate  in  the 
negative,  and  we  adopt  that  solution." 

As  stated  above,  we  have  based  our  conclusions  and  the  answers 
to  your  various  questions  on  the  construction  of  the  provisions  of 
the  Missouri  Constitution,  court  decisions  and  the  element  of  custom 
and  practice. 

Respectfully  submitted. 


APPROVED: 


OLLIVSR  W.  NOLEN, 


ROY  McKITTRICK,  HARRY  G.  WALTN3R,  Jr., 

Attorney  General  Assistant  Attorneys  General 


school  District  must  enumerate  orphans  and  defeotivo  children 
in  the  district  same  as  others  to  obtain  state  funds. 
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Rot.  Dr.  F.k.  i&ker, 

Pastor  Fee  Fee  Baptist  Church, 
Fattonvllle,  Missouri. 


Dear  Dr.  Baker: 


Your  latter  of  April  26  was  received  in  due  time,  hut 
on  aoeount  of  general  press  of  business,  have  been  unable  to  answer 
until  the  present  time* 

You  have  Indeed  cults  a responsibility  in  the  matter  of 
being  In  charge  of  such  an  Important  class  of  people  as  you  have 
under  you  and  I know  that  the  3tate  (and  I personally)  will  do  all 
that  possibly  can  be  done  under  the  law  to  aid  you  in  your  very 
commendable  work  of  helping  these  orphan  boys  and  girls  get  an  edu- 
cation. 


You  atate  In  your  latter  that  you  think  the  atata  owea 
them  their  education  in  the  public  schools  the  same  as  it  owea  it  to 
other  children  of  the  state,  and  continuing,  you  say  you  think  It 
manifestly  unfair  that  the  burden  of  their  education  should  fall  upon 
the  Pat ton villa  district  alone  because  the  "Home"  happens  to  ba 
located  In  It.  In  reply  will  say  Section  *12  R.3.  of  Mo.  1929  says: 


$ and 

also  an  enumeration  of  all  blind  and  deaf  and  dumb 
persons  of  school  age  resident  within  the  district 
*+**  end  should  the  board  negleot  or  refuse  to  comply 
with  the  provisions  of  this  section,  such  district 

Ate  right  to  anv  portion  of  tbo  nibble 
funds  for  the  next  ensuing  sohool  year  . " 


Baker) 


Bastion  3807  R.S.  of  Slo.  1989  provides 


*****  That  the  following  children,  if  they 
ba  unable  to  pay  tuition,  shall  hare  the  privilege 
of  attending  school  in  any  dlotrlot  In  the  state 
In  which  they  nay  have  a peraanettF" or  temporary 
lEBmc:  flrarr-orphon  children!  second,  oh  lid  ran 
bound  as  cppronHoes ; t hi  rtf,  children  with  only 
one  parent  living:  and  fourth,  CHILDREN  .’."HOSE 
pXhctISdO  NOT  C0KTRIB0T.3  TO  their  support.  ***** 


From  the  foregoing  It  will  be  seen  that  It  is  the  duty  of  the 
board  of  directors  every  year  to  enumerate  end  make  e list  of  all  par- 
3 one  over  six  and  under  twenty  years  of  age  RESIDENT  In  the  district, 
and  makes  a penalty  on  the  district  to  the  extent  of  FORFEITING  THE 
RIGHT  TO  ANT  PORTION  OF  THE  PUBLIC  FUNDS  If  they  fail  to  do  so.  Sec- 
tion 9807  also  emphatically  reouiree  that  these  orphans,  apprenticed, 
or  one  parent  child,  or  children  without  parental  support  shall  be 
listed  in  the  district  in  whi ch  they  have  a permanent  or  temporary  home 
re garJl esa  From  *4* t pnrF  of  the  siste  they  emne  from. 


chool  District 


Our  Supreme  Court  in  State  ex  rel  Togan  v 
387,  l.c.  C8S,  has  said: 


* " Esther  ft  child  should  be  ^Mworatec:  dope 
pon'  h 1 s'  "Tr o : ■ 1 d'e  noe ’ In'  the  district  as  diet; 
j1  a hod  "from  ’ domicile1'  (under  3eo.  9^X8 ) 99 
Dotafclle*  and  ’ re  eldencc  * are  frequently  us< 


9818  R.3.  of  Mo.  1989  and  the  forego,  ug 
9807 . these  orphan  children  are  reside 
_ by  the  clerk  and  school  board  and  have  al 
ending  the  nubllo  school  In  the  school  diet 

child  therein.  Waltinir  the  district  clerk 

ava  any  right  to  prevent  their  attending  school  there 


Under  ec 
ae  well  as  under  So 
must  be  emaaera 
prlvllegee  of  a 


clslon 


I might  add  parenthetically  that  your  "Home”  haring  helped 
build  the  school  house  by"’ a liberal  contribution  towards  the  building 
that  It  might  be  large  enough  to  accommodate  the  children  of  the  ’Home’" 
they  will  gladly,  on  second  thought,  cooperate  with  you  In  the  matter. 


I appreciate  your  fine  feeling  that  "It  le  manifestly  unfair 
to  expect  that  the  burden  of  their  education  fall  upon  the  Pettonvllle 
district  alone  because  the  * Home’  happens  to  be  located  In  It."  It  Is 
hoped  you  can  work  together  with  the  school  board  in  harmony,  as  the 
state,  from  the  laws  above  quoted,  shows  plainly  that  it  w^^hes  SSL  . 
cooperate  and  will  help  take  care  of  those  orphanaTTn^EW  matter  of 


(Rut.  Or.  FmUm  Baker) 


3 V-/ 

I will  say  further  that  seo.  13,  page  346?  Session 
of  1931  sayst 

"All  school  funds  to  be  apportioned  by 
virtue  of  the  provisions  of  this  act  shall  be 
apportioned  In  pro  rata  proportion,  paying 
such  percentage oF  seen  and  every one  of  these 
apportlonciantt  as  tha  money  available  la  the 
rubYlc  school- fund  will  permit.4 

This  Indicates  how  the  apportionment  will  be  made  and  then, 
pay  in  proportion  to  the  amount  that  Is  available  out of  state  funds, 
in  oTJ&r  words , these  orphan  ohlldren  are  3 a? da'll y favored  by  the 
st-itc  fu/uls,  first  - "the  attend  since  oT  ”ll  orphans  ; :'ocs7  9207  ancl 
0218)  and"  as  feet  Ives  (under  dec.  9218)  Is  oounted  In  calculating  the 
regular  equalization  quota  or  teacher  and  attendance  quotes;  and 
second,  then  a separata  a p port  Iona ant  for  orphan  and  defective  children 
oalouleted  for  those  t.u’ITs  in  addition  to  the  regular  apportionment 
0KB  GAN  CI/SARLY  SS3  TKI3  OON3T I TUNICS  A DCUSLK  A? FQ  OT  I ob&r-t?r  TO  ,&E 
PATTONVILLh  DISTRICT  on  account  of  the  orphans  la  that  district,  there 
being  £08  orphans  out  of  416  pupils  who  get  this  double  benefit. 

The  double  apportionment  la  tha  ruling  of  the  State  Superin- 
tendent of  School e and  properly  so.  Therefore,  having  in  the  school 
district  these  orphan  ohlldren  brings  In  double  the  amount  of  state 
funds  that  other  children  get  from  the  state  and  that  ought  to  materially 
soften  or  cut  down  any  feeling  of  opposition  or  disinclination  of  tha 
local  people  or  school  directors  against  these  unfortunates  attending 
the  local  aahoola,  and  1 believe  they  will  look  at  it  that  way  too,  if 
the  above  laws  and  facts  are  impressed  upon  or  called  to  their  attention. 

I might  add  further  that  during  this  last  year  your  district 
received  #1993.50  In  round  numbers  state  aid  instead  of  #1500  as  you 
thought.  The  apportionment  or  estimate  was  #4400  instead  of  >4800  and 
last  year  was  an  exceedingly  hard,  unusual  year,  the  tax  collection 
throughout  the  state.  Including  the  state  school  funds,  being  probably 
tbs  lowest  in  a number  of  years,  but  "times"  may,  and  I hope  will,  im- 
prove, thereby  saving  cuts  in  teachers*  salaries. 

Hoping  that  the  foregoing  will  be  of  assistance  to  you  In  amel- 
iorating and  simplifying  the  situation  you  are  confronted  with,  and 
wishing  to  assure  you  and  the  Pat ton villa  school  District  that  anything 
I con  do  in  the  matter  will  be  gladly  dona,  I am 


APPROV'D  I 


Respectfully 

- Js-w/ 

0 SO  HO  7 B. 


Assistant  Attorney  General 


Xttorney  General 


GBS:  AH 


COLLECTOR’S  BOND  #9885,  R.S.  Mo.  1929. 


/ 


January  19,  19:33 


Hon.  R.  Wilson  Berrov; 
Prosecuting  Attorney 
Macon  County 
Macon,  Missouri 


Dear  Sir: 

A letter  from  Mr.  J.T. Holman,  County  Collector  of  Macon 
County,  dated  Janu-  ry  16,  1933,  addressed  to  General  McKlttrictc, 
together  with  a personal  request  from  you,  has  been  handed  me  for 
attention. 

An  opinion  from  this  department  is  requested  on  the  follow- 
ing facts: 

"’The  total  amount  of  money  collected  in  Macon  Cou  ty 
for  the  months  of  November  and  December,  1931,  being 
$265,000,  the  highest  amount  in  his  hands  at  any  one 
ti  ie  was, during  said  months,  $150,000.  The  total  a- 
mount  collected  during  the  months  of  November  and  Dec- 
ember, 1932,  $243,000,  the  highest  amount  on  hand  dur- 
ing said  months  at  any  one  time  was  $135,000.  My  pre- 
sent bond  is  $433,000,  at  a cost  of  $1375  per  year. 

Please  advise  if,  under  the  law,  I am  entitled  to  have 
the  bond  reduced.” 

Section  9885,  R.5.  Mo.  1929,  provides: 

"ivery  collector  of  the  revenue  in  the  various  counties 
in  this  state,  and  the  collector  of  the  revenue  in  the 
city  of  St.  Louis,  before  entering  upon  the  duties  of 
his  office,  shall  give  bond  and  security  to  the  state, 
to  the  satisfaction  of  the  county  courts,  and,  in  the 
city  of  St.  Louis,  to  the  satisfaction  of  the  mayor  of 
•eld  city,  in  a sun  equal  to  the  largest  total  collect- 
ions made  during  nny  two  months  of  the  year  preceding 
his  election  or  appointment,  plus  ten  per  cent,  of  3’  id 
amount. ” 

It  is  the  o In ion  of  this  department  that  the  County  Collect- 
or of  your  county  would  come  under  the  provision  of  the  above  quoted 
statute,  and  that  the  highest  amount  collected  for  any  two  months 
in  the  year  preceding  his  election  being  £265,000,  bts  bond  should 
be  fixed  at  that  sum,  plus  ten  per  cent  thereof;  that  the  provis- 
ion in  said  statute,  to  the  sutisfaotlon  of  the  county  court,  refers 
to  the  sufficiency  of  the  security  offered;  that  is,  that  the  county 
court  must  require  a satisfactory  bond  in  the  sum  fixed  by  the  statute. 


and  otherwise  in  compliance  therewith. 


Very  truly  yours. 


CARL  C.  ABINGTON 

Assistant  Attorney-General 


Approved : 


ROT  MoKITTRICK 
Attorney  General 


CCA:ER 


GWQ*S  * !'ot’.ons  IB  fend  17  lnwu  1331  pp.  343  u,ml  344. 

i ^or  of  *!igt*  txT, :'  other  cent  jb  to  charge  for 

cuiluren  coming  fro©  other  district** 


f ®. . It.  «l  lean ' ?«  mm 
tcee<7. .ting  'tt^mey 
'noca  Ommty 

--I  v-aouri 

•e-.-r  y*  Berrm 

tneecriag  year  letter  of  February'  Id,  1933,  In 
-jMcfc  yr»L-  et  to  fire  children  fro*®  the  efceo!  -ijrriet 

sr:*  attending  t e Atl OJStfc  ftrb  Pebool;  Atlntc  :'igb  ohocl 
I*.-.  n'«i acting.  of  tuition  i.M  9gcb  High  ohooi  ti mm 

tv,  feiiei#*  *rEothor  or  not  they  car  bo  ooagelled  t «y  the 
fit: vi;.  *c&u  1 tuition  for  the  fire  student e ir.  .*tl«r,,ta.hi$lr 
-ctieol  ( eon.  at  th  espenise  of  closing  up  their  country 
cue?.  1*  • 

The  statute  iss  eery  explicit  that, 

*ftse  bo&fti  of  diroctore  of  each  isad  orary 
f cKKl  io  rict  if;  trie  etete  * * **  * ‘ * ; ** 
stall  poy  the  tuition  of  each  m *T»i f 
pupil  ree  l lent  therein  '***  ****** ^ *•-*»■*■ 
frSsatf  fttten  & ssti  fEgjrirea  high  col  col  in 
another  diet  riot  of  the  case  or  &n  ufiioirw  ■ 
tag  county  " - •*“•  ;n 

**be  statute  further  otetes* 

rate  of  tilt  ion  paid  ©tall  act  exceed 
th#  per*pigi1  cost  of  sscintteif.tr  g the  school 

at  tended*  iff©*  f.  demotion  at  Van  rate  of 

j***  ^ ^ . eu.  — . jl,w  . < u.  a.  * am  Xb ^ - -*fe  ra  a ^ A;«eA  , 


la  ease  of  • imgroooom  between 
dl^ixiot  as  to  the  as  iuunt  of  faltion  : 
to  t>®  paid,  facte  ahull  be  ®uS>» 
sitied  it»  eta  to  £uj:«erini <&&■  eat  of 
uchcls,  imi.  &fa©  coots  lea  fas  the  #fstt«r 
.ahull  be  final:  ■■*  m 


Above  iu  an  mtmmt  two®  ’o  -t  o»  16,  s.  p*  !I43  as,;  . 44  ' *uoicm 
act  1331* 

"It  iu  tb«  c m&m'-mrn  of  opinion  in  this 
country  that  the  lo*  1 stature  in  the 
creation  of  iau«iie&^l  a**&  public  cor- 
porations of  evory  leeerl  tion  ie 
afrcelqfte  sniL^nliaftM  in  the  sheen©# 
of  soise  upeeifio  state  or  federal 
e-onst  S tut  tonal  • rovlaioo  restricting 
math  pewaar  •***••*****♦♦*  •» f*«*t«#* 

It  «‘  y oleo  confer  u or:  §uoh  corporations 
such  uhli  - p&tmt  and  authority  ©s  it  eciy 
dess  t|8«  tic?  beet." 


See  Surt#  v.  hoed  144  Mo,  1.  c.  688,689.  ,~©e  also,  '"sot ion 

9483,  ft.  % MO,  19394 

Tt  will  b*»  seen  frees  the  foregalftj  that  the  statute 
is  very  clear  and  ®r.*  hatio  timt  the  !£&«Is  fehool.  "fast  riot  **iXX 
■nvo  to  pay  for  the  five  stulocte  going'  to  the  fatturstu  igh 
o&ool* 

Tom  mention  is  the  second  pars*  rash  of  your  letter 
that.  "they  &&.##  sere-",  lAipiie  mm  attending  a*,  the  district 
c*"r“  1 :®G-t  of  Atlanta- , '’-o,*  1 (#5  t sure  from  the  cri>- mmimt 

whether  the  Atlanta  $tgjb  ©food  has  sever,  children  at  ending 
the  fash  c ool  or  that  sutse  other  school  .(district  has  sevea 
oMliftm,  ettemiSe;  the  Sanh  choel , hut  srfail  say  th&t  the  eeoe 
rule  applies  to  them  m the  foregoing  lam  does  to  the  Hash 
let riot. 

Me#  Section  IS  of  1931-  Seesies  Act,  •;.*  344, 


r ? ?vc  'T^'mfun 

i tteesey-  General, 


SUPPLEMENTAL  OPINION 


SCHOOLS:-  Sections  16  and  18  Laws  1961,  pp.  343  and  3j44. 

Power  of  High  and  otner  schools  to  charge  for 
children  coming  from  other  districts 


a re  1 ,1934 


Honor  ale  i.  ? i l son  jarrov, 
ng  Attorney, 
t’Jtc  n Count > f 

lA0v.il,  KEfJUfl, 


Oe  -f  4r.  ; jtl  r ?o#  l 


If*  ^ aut-'  or i ti .. r-  in  suppcrt  of  and  «npr»l ^mt'4 
to  o Jlalon  of  ntmn  »,i  M oa  ta  » -.Udlty  of  -soU  m IS 
regarding  tae  p^ymeat  by  «ch</Ol  11  triot  for  children  htt*ndlnff 
Ign  »c  ooi  ia  adjacent  high  ae  oil  district,  he  lag  that  cr- 
tlan  of  snac  A3  fallows  I ^ 


**  riie  bear  d of  dl  recto  s of  © »c ..  mu<i 
every  school  it strict  la  thl ' § t» to*** 
shall  jay  .he  tuition  of  e^en  anti  ev  ty 
pupil  resident  the*  Is*** (who)  attends 
as  approved  high  ic;»ol  ta  aaoth-  r dis- 
trict of  the  ’ a<  ;e  or  an  m jolnlag  oou.  i t „ * * • » 

f:'-»  et  tut:  further  at 


i r-itc  of  tuition  onto  shall  not  not* • 

«/is  .mrjmXk  stm.  at 

Mh  a itgiaftiEi  5S  mj' 

liOX  ay  ,.vh_  jt  te  for  t ,- 

M&lt  .1  r#  J&rjf  * * and  fchr  ou  ■■•■  t pf  yafat;  i?it  ru^ 

If*  W 

^MW,!  — hiki.  Sl  A&ateMggLyMfr - q aa4 
HiliMIk  In  o e oT  nn  tffV- 

agr^-mast  a«c  eon  districts  as  to  the  amount 
or  tuition  to  b©  p&ld#  th  facts  ahn  i>* 
•uhral tied  to  she  s,at«  *»p*fi ntcmlcnt  of 

hSrftn2l*«**SlB  4ol9%&  la  **>«  matter  shall 


the  above  la  an  « struct  fro 
Act*  of  1931 


4ecttoa  l i,  pp  343  a d 3*4  ;Pq*ion 


<jn.  t.  niBon  a.  os 


Karo  1%  19,53 


-;3- 


T**e  notion  h s arloon  ii:j  to  vhetasr  t Is  lav  te  oo. . tltuclou&l 
or  oot.  f..«  Coustlt  <tton  of  t ha  ;t  t-i  of  s!l*»Aurl,  vrtlcla  tl, 

eetlon  lf  says* 

*A  K^nor  1 <Uff  «\>  i of  ami  1,-t- 

laL.jL.jm  ^'r*«  pi«»a«Oo  thr 

*SikJa  Li&Kiiit  at  A&a 

.aoTK.  tke  IV*  4 jbEi  ay  as  Vullah 

and  Mint  la  free  g*ollo  aohool a for  the 
>.  lit  IfwUj  Instruction  or  all  jerson  V* 
i Is  Hate  bet  ea  too  ages  of  *ix 
l2*a*X  gaarcfc* 

Xa  1698  a a ctuto  '1  do  * nMon  tot)  supposed  to  b«  *£j£ah£i 
at-,llsr  w*.a  declared  unci  a tlt» Clonal. 


it  to  ax  rel  telixi  ar,  143 
io*  j.  387 


I tMiii  tiitit  ruX  tar  la  Vn^t  ©>•«  anould  ooj  guy  fore.-  or  of  foot; 

in  Qun  -truing  till-,  section,  b c u « i_^  u , Sort  ok  to  fur  l 4s  eeirtajyi 
ouiilla  out  of  >i~ol to  fundi  ahlla  auandtag  tna  *aiT*r 1 lty,  atjo.^sea 
for  paying  oo «>*,  olot^livF,  apenrtlug  aoney  roid  *o*-t  not  etc.  f>,at 
a 11  tie  ^oo  frux  &n<l  tile  court  aery  iro  »«rly  hel . sa« 
u,.c  ia  tftuTlon&i.  fiy.t  Is*  also  and  &*other  fat^l  defect  la  thr-t 
It  i ! |j!  uniform.  tout  per  nit  ted  a-4.y  those  financially  uabl  e 
to  go  to  tiicwTiver  ;lty  to  ottil  «MM;  mrely  oublio  tanner  for 
our  sly  of  ts-Atc  a rpoaee,  ana  olaas  uegisl  tton. 


, In  trying  to  cirry  out  the  for  eg  lag  prod  rlona  of  the  Qua 
rtltufcion  It  rould  Mare  been  loexjulgut  >in  lap  and  ierj  ^xscr 
t >r  tn  . l-iy.re  to  fc&va  r • alre  i ta-  a v-11  r c ool  1 taric 

to  bl 


a rr.^tot  l.t  \ ^r.  , ^ i a ror  t*«  nina  e oo] 

ao  t , tu re  414  IV,  a «d»  lent  and  i a t o'  ' e* 4 on- 

p^X  *°  o - Plr  ~r  i.tft  tb  Ovorstl  t ^tioH.  ■ rt<i  t ls  y b*  o >n-*' 

ereo  In  arising  at  a .jjro ;.»ar  o<^iutr\Mtlon  of  the  lan. 


arrlngton  v.  *ohbv  b6  . . 

(^d)  (far. L-  ) 837  (March  14,  1933, No. 4) 

to  ex  rel.  a.  -esan,  317 
tto.  1216  1-n.  1334  ‘ 


Ho  a,  R.  4 < Ison  Harrow 


flaroh  1$,  933 


-3- 


The  present  laws,  session  ao:s  of  1931,  ieetion  16,  p.  343,  1 
a oroad  liberal  cction  permitting  AMY  flv  wap  h a gon.  through 
the  loo^-l  cupola  to  attend  the  adjoining  nigh  schools  (T7~they 
bate  none  of  their  own)  on  an  e: a i table  fair  pails. ,1  v lng  any 
pupil  In  the  district,  rlc;.  or  poor.  h lgh  or  lcr*.  the  right  to  go 
to  the  neighboring  high  school lx  their  parents  nru  rich,  these 
parents  have  to  and  do  p • y heir  share  of  taxes  Into  the  dletrlot 
school  treasury  to  help  p;».y  lull,  and  If  they  are  joor  the  spirit 
e,,d  Intention  of  he  luw  Is  to  help  them  and  encourage  then  to 
get  this  education  th  t tne  Oon iti tutlon  oonte  plates;-  That 
Intent  Is  plainly  shown  b.  the  wording  of  Article  XI,  Jeotlon  1, 
a ovt;  referred  to,  requiring  the  uaS  RAb  ASJ^IauT  to  establish 
and  maintain  free  public  Miisola  for  dRATUl  foUd  II ' THUCTXOW,  etc. 
Tne  general  ■\s  eably  under  Session  Acts  1931,  Sec  lone  18  A 10, 
did  this.  In  State  ex  rei  Clyraer,  164  Mo.  App.  l.c.  670 , the 
court  says: 


■Sow,  tne  cm  t ion  ^rt  as  s to  •.»  at : . r our 

technically  o-m^ 
tne  doors  of 

__  __  im  of  he 

IS.  "ad  fr’ilrl s.  nl  turning  t put  Into  tne 
street  and  by-ways  to  g,rqw  .In  Idleness  and 
ignorance.  or  she ther  It  s all  be  Ltd  ■:  ‘'uwlT^ 

Ali  d ua  .ly  jcai :t__2  i a Xii  h i rr  ■ ’;r 

j i ii~  :t  jj." 


And  In  state  ex  parte  Lowing,  178  o.  p.  194,  l.c.  103,  the 
court  says: 


"In  the  solution  of  the  proxtsltio.  before  us, 
we  lust  keep  in  view  the  failll  r principle  tint. 

If  th  re  Is  a i neonatal  e d ubt  existing  as  to  the 
constitutionality  of  the  act,  J11C4  DOltiT  UUoT  BK 
[»1  I*  FKVOi  or  ITS  VAltZ  Jl  TY.***Kwery  ore- 
susu) t Ion  la  to  be  Id  y Ljii  . II  TiVO’  >"  th  r^TilTY 

rr  ict*'71. 


farther  on  l.c.  330,  the  court  says: 

l*1!e  are  d ;&llng  not  only  with  & dell  oat*,  -nd 

tender  subject,  but  also  an  Import ant  one.  .very 
goo  citizen  feels  a deep  Interest  In  the  better- 
ment of  the  condition  of  the  onll  xen  of  this 
states  we  can  not  be  unmindful  th  t the  per- 
petuity of  good  go  eminent  must  spend  upon  the 


March  Id, 1933 


oar©  taid  &t rent ton  glv©»  those  law 
•Mow#  bauds  1 1 .■ju-st  eventually  fall. **  • 
a have  reached  tla  oeaoluslon  th  -t 


the  act  before  us  ia  w ▼ ■•!  Id  enurula© 

4C  %lAfl€L4^  wuSwaf ig35 

fe*A3  inll* 

till  a conclusion  la  r ©coned , "the  <me*tioa 
aa  to  the  constitutionality  of  this 
Ot  t©  not  without  doubt;  bu i foil  ?lng 
be  aoll— settled  octrlue  1 -s pon  this 
subject,  .sUL  £&.-& ^-y&,  . doubts  -faat 

M jya  si  Hu2l&. 

ai  asi<  X.-JU  m &m.  &>m  ia  u__ 


♦ 


lad  tii ■-  t Is  what  I fca a tri ©<i  to  dk>  In  the  o laloa  written 
on  February  3),  1833,  uphold  to®  leg  lity  of  Section  18  of  the 
so  Pool  law©  of  IS  31,  oauso  34b.  See  Warrington  v.  Bobb  Supra 


Very  respectfully  yours. 


.ssiist  aat  attorney  iNmareX. 


AFF'lOV  d 

— wrmrmm — 

’t to racy  Osa^raL  . 


. j : ‘ 


1 


WJ  nig iPAL  OOR  POR AT ID NS : 

/ 


Mr.  R.  -Ml eon  Bsxrow, 
Pro  s e cu  t 1 o<  Attorney, 
kacon,  i a ri. 

Dear  sir: 


Cities  or  the  4th  class  not 
authorized  to  invest  city 
funds  in  bonds  of  school 
districts. 

Ac  7 civ.  /' 


June  IS,  1933. 

to 


't  -tAG  / 7 


, ‘7c  are  acknowledging  receipt  of  your  letter  of  June  8, 

1 S 33  , in  which  you  inefu i re  as  f ollows : 

“i  n behalf  of  John  McFadden , Mayor  of  the  MLt y of  Sevier, 
o. , in  this  County,  I am  reouestinp  an  opinion  from 
your  department  "B  to  the  legal  authorization  for  the 
Oity  of  Bevier  Investing  certain  city  moneys  by  the  pur- 
chase of  school  bonds  for  the  constriction  of  a new 
high  school  building. 

The  Bevier  city  school  building  was  recently  destroyed 
by  fire.  It  was  necessary  for  the  school  district  to 
vote  additional  bonds  c nsfcruct  a new  building.  The 
Bevier  school  district  includes  the  city  of  Bevier  and 
property  contiguous  t it  for  several  idles  around. 

Prior  to  the  date  of  the  school  election  to  authorize 
the  bonds,  the  Revier  city  authorities  indicated  that 
in  the  event  the  bond  issue  was  cessed  that  tuey  would 
puremse  or  invest  in  school  bonds  certain  city  a ney  to 
the  extent  of  $5,000.00. 

The  bevier  city  fund  c. insists  of  the  proceeds  of  sale 
of  the  al ectric  lighting  system  of  that  town,  which  was 
sold  several  years  ago  to  the  Missouri  Power  % Light 
<Jo  oany  for  $10,000.00.  This  fund  has  since  been  used 
for  varioue  purposes , including  the  street  improvement 
end  other  common  fund  numosee. 


/ill  y>u  kindly  send  me  an  oninion  as  to  whether  or  v't 
this  trenaacti  m would  be  legal?" 

A Municipal  corporation  only  has  such  powers  as  are  ex- 
pressly conferred  by  their  charter,  or  ere  fairly  and  necessarily 
implied  fro*  the  powers  zX3nted.  As  was  said  in  i/cWurry  v. 

Kansas  City,  333  S.  W.  Sib, 623: 

“The  powers  of  a city  may  be  tersely  stated  a_e:  (l) 

Those  expressly  granted  by  its  charter;  or  (3)  those 
fairly  and  necessarily  implied  from  those  granted;  ox  (?) 
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Wilson  Borrow, 

those  essential  to  the  objects  and  purposes  sought  to 
be  attained." 

In  City  of  Maryville  v.  F^r  crs ' Trust  C > any  of  ’^ry- 
45  8.  W.  (3d),  103,  104,  it  la  said: 

"Any  fail  , reasonable  doubt  concerning  the  existence  of 
po,wer  is  resolved  by  the  c urta  *>gainst  the  comoration , 
and  the  power  in  denied.  " 

The  city  seeks  to  invent  a Portion  of  its  funds  in  school 
bonds  of  the  Sevier  school  district.  The  school  district  is  a 
separate  and  distinct  entity  from  the  municipal  corporation, 
the  City  of  Sevier.  The  City  of  ^evier  does  not  have  all 
powers  except  those  which  are  ex’  rensly  denied,  but  on  the 
contrary,  only  has  the  nowers  exoreealy  c nferred  under  the 
rule  laid  down  in  the  Vc'hirry  case  above.  Before  a municipal 
corporation  can  use  s city  fund  to  make  any  investments  or 
the  particular  investment  in  cue? t ion,  such  power  Toiat  be  con- 
ferred by  the  Legiel ature.  We  have  made  a diligent  search 
of  the  Statutes  seeking  to  find  some  grant,  of  power,  either 
expressly  or  by  implication,  which  would  authorise  a oitv  to 
use  its  fundn  for  the  nurrose  of  investment,  but  have  been 
unable  to  find  any  (-rent  of  "ower  *'  atev-'r  r idh , either  ex- 
pressly by  iiaplication , would  five  the  city  of  Revier  the 
right  to  invest  its  city  funds  in  the  bonds  of  the  school 
district.  The  Legislature  must  h^ve  deemed  it  unwise  to  oermit 
this  citv  to  invest  municipal  funds  without  restriction,  other- 
wipe  they  would  have  made  Rome  provision  therefor. 

We  are  assuming  that  the  city  of  Bevier  still  remains 
a city  o'  the  4tv  class.  Section  7010  R.  8.  Vo,  1939,  provides 
for  a city  of  the  4th  cIhrs  to  select  a depository  wherein 
city  funds  may  be  denosited.  The  Section  farther  provides  as 
follows; 

"And  provided  further,  lowever,  that  if  such  denooit  ^ry 
cannot  be  selected,  or  such  satisfactory  arrangements 
made,  ffucti  boards  of  aldermen  are  hereby  empowered  and 
authorised  to  loan  such  moneys  uoon  the  onme  terms  and 
under  the  same  conditions  no  provided  bv  law  for  the  loan- 
ing of  county  and  school  moneys." 

The  Bee ti one  regulating  the  loaning  of  county  sad  school 
moneys  are  as  foil  owe:  Section  13133  H.  3,  '■o.  1939,  nr  ov  ides 
that  c untv  fundn  may  be  invested  in  bonds  of  the  *Tnited  ptates 
or  of  the  State  of  ’ issouri.  Section  13137  and  Section  12138, 

R.  S.  Vo.  1939,  nrovide  that  money  may  be  loaned  upon  real 
estate  secured  by  mortgage , and  that  a bond  and  personal  secu- 
rity in  addition  thereto  must  be  taken.  Section  13188  provides 
for  the  loaning  of  capital  school  funds  of  the  county  according 
to  law. 


Mr.  R. 


ville , 


-7r.  R.  Wilson  3arrow, 
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Section  7010  H.  S.  Uo . 1929,  which  is  the  onl  y 9eo- 
fc*on  providing  os  to  :ow  city  :•  nsy  may  be  loaned,  does  not 
fiive  the  city  oo-er  to  invest  its  funds  in  bonds  of  school 
districts.  It  provides  expressly  that  such  funds  may  be  loaned 
‘upon  the  same  terms  and  under  the  same  conditions  as  provided 
by  law  for  the  loanin'-  of  county  and  school  mney.*'  The 
hection,3  defining  how  the  county  shall  loan  and  invest  its 
money  to  n >t  provide  that  such  funds  may  be  invested  1-  bonds 
ot  school  districts.  The  city  may  lend  its  funds  in  the  manner 
provided  in  Section  7010,  and  in  no  other  manner.  An  investment 
such  as  is  contemplated  in  your  inquiry,  ia  not  a loan  3ven 
if  It  could  be  construed  to  ,be  a loan,  it  is  not  such  a loan 
as  is  authorized  under  said  Section. 

, ue  object  to  be  accompl ished  by  the  city  is  a commendable 
one,  but  regardless  of  how  noble  the  puroose  may  be,  the  power 
to  carry  it  out  must  be  found,  in  the  city's  charter,  ich  is 
' he  statutes.  The  power  to  make  the  investment  in  question 
cannot  be  found,  either  expressly  or  bv  implication  v?e 
therefore,  must  rule  that  the  city  of  Bevier  is  not ' authorized 
by  the  law  of  this  ^tate  to  invest  its  funds  in  the  bonds 
of  the  Bevier  school  district. 


Very  truly  yours. 


AMOVED: 


Attorney  General. 


FT TH : 3 


COUNTY  COURTS:  County  Court  may  not  arbitrarily  reduce 

the  principal  without  payment, 

SCHOOL  MORTGAGES:  County  Court  may  compromise  taxes  under 

Section  9950*  R.  S.  Mo.  1929. 

BACK  TAXES: 


June  19,  1933. 


Mr,  R.  Wilson  Barrow, 

Prosecuting  Attorney, 

Macon,  Missouri. 

Dear  Sir: 

We  are  acknowledging  receipt  of  your  inquiry  of  June  8, 

1933*  In  which  you  Inquire  as  follows: 

"I  request  an  opinion  from  the  Attorney  General's  office 
as  to  the  following: 

3 . Whether  or  not  the  Macon  County  Court  has  any  legal 
authority  to  agree  with  the  borrower  of  school  funds, 
secured  by  a school  fund  mortgage,  to  reduce  the  principal 
of  same  if  it  appears  to  the  County  Court  that  the  borrower 
will  be  unable  to  meet  his  payments  and  pay  his  loan  and 
the  real  estate  under  mortgage  would  not  bring  the  amount 
of  the  loan  on  sale . 

Section  9256  R,  S.  Mo,  1929*  authorizes  the  County  Court 
in  its  discretion,  for  the  protection  of  the  Interest  of 
the  schools,  to  bid  in  such  real  estate  upon  the  foreclo- 
sure of  school  fund  mortgages  and  to  hold  and  preserve  said 
property  and  resell  the  same,  but  would  the  County  Court 
have  any  authority  to  arbitrarily  reduce  the  principal  of 
such  a loan  or  renew  the  same  at  a lower  figure  without 
first  offering  same  for  sale  in  foreclosure,  etc, 

2.  Has  the  Macon  County  Court  any  authority  to  waive  the 
payment  of  delinquent  County  taxes  on  property  where  it 
appears  that  the  assessment  was  excessive?  That  is,  would 
the  County  Court  have  any  legal  right  to  compromise  any 
back  taxeB,  outside  of  penalties,  commissions,  etc,,  author- 
ized by  the  last  Legislature  if  taxes  are  paid  by  June 
30th,  1933." 

County  Courts  are  not  the  general  agents  of  the  County 
or  the  State  and  their  powers  are  limited,  and  they  have  only 
such  authority  as  is  expressly  granted  them  by  Statute.  King  v. 
Maries  County,  249  S.  W.  4l8;  Bayliss  v.  Gibbs,  251  Mo.  492.  In 
the  Gibbs  case  at  page  506,  the  Court  says: 

"This  Court,  in  numerous  cases,  has  repeatedly  held  that 
the  County  Courts  of  respective  counties  of  the  State  are 
not  the  general  agents  of  the  Counties  of  the  State,  They 
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are  courts  of  limited  jurisdictions  with  powers  well 
defined  and  limited  by  the  laws  of  the  State;  and  has  been 
said,  the  Statutes  of  the  State  constitute  their  warrant 
of  authority  and  when  they  act  out Bide  of  and  beyond  their 
statutory  authority,  their  acts  are  null  and  void." 

Article  6,  Section  36  of  the  Constitution  of  Missouri  pro- 
vides as  follows: 

'’In  each  County  there  shall  be  a County  Court  which  shall 
be  a Court  of  Record,  and  shall  have  jurisdiction  to  trans- 
act all  County  and  such  other  business  as  may  be  pre- 
scribed by  law." 

In  construing  that  Constitutional  provision,  the  Supreme 
Court,  in  the  case  of  State  ex  rel  v.  Patterson,  229  Mo.  273,  at 
391  held  that  "the  County  courts  are  denied  any  rights  except  those 
expressly  conferred." 

It  will  be  seen  from  the  foregoing  that  County  Courts  are 
clothed  with  limited  and  specifically  delegated  powers.  Section 
9256  R,  S.  Mo.  1929,  authorizes  the  County  Court  to  bid  in  prop- 
erty sold  under  school  fund  mortgages.  Other  Sections  in  the 
Statutes  provide  how  they  shall  loan  money  and  what  security  shall 
be  taken.  We  find  no  provisions  in  the  Statutes  which  would 
authorize  the  County  Court  to  arbitrarily  scale  down  or  reduce 
the  amount  of  the  mortgage  without  receiving  payments  thereon. 

In  Montgomery  County  v,  Auchley,  103  Mo.  492,  it  wbb  held 
that  the  County  Court  had  no  power  to  reduce  the  Interest  on  a 
school  fund  bond.  By  analogy  It  would  appear  that  the  County 
Court  would  have  no  authority  to  arbitrarily  reduce  the  amount 
of  the  principal  note  or  obligation. 

It  is  true  that  the  County  Court  is  the  governing  body  of 
the  County,  entrusted  with  the  management  of  the  finances  as  well 
as  other  duties.  Its  powers  in  regard  thereto,  however,  must  be 
found  in  the  Statutes.  It  has  the  power  to  loan,  take  security  and 
to  collect  the  money  loaned.  These  powers,  however,  do  not 
include  the  power  to  reduce  the  amount  of  the  loan  without  receiving 
payment . 


The  power  to  loan  and  collect  given  to  an  agent  of  an 
individual  has  been  held  not  to  include  the  power  to  accept  a 
lesser  amount  than  due.  In  Qgilvie  v.  Lee,  15S  M.  A.  492,  at 
page  498,  the  court  says: 

An  agent  authorized  merely  to  collect  or  receive  payment 
has  no  Implied  power  to  accept  a tender  of  a lesser  amount 
than  that  due  In  full  payment,  or  release  the  debt  in 
whole  or  in  part." 


The  County  Court  has  no  express  power  to  arbitrarily  reduce 
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the  loan  without  payment.  They  do  have  the  power  to  loan  and 
collect  school  funds.  But  when  the  Courts  hold  that  an  agent 
of  an  individual  who  has  the  power  to  loan  and  collect  does 
not  have  the  power  to  arbitrarily  reduce  the  amount  of  the  loan 
without  payment,  it  is  unlikely  that  the  Courts  would  hold  that 
the  County  Court  having  only  those  powers  expressly  conferred 
could  arbitrarily  reduce  the  amount  of  the  loan  under  their 
authority  to  loan  and  collect  school  funds. 

It  is,  therefore,  our  opinion  in  answer  to  your  first 
Inquiry  that  the  Macon  County  Court  will  have  no  authority  to 
agree  with  the  borrower  of  school  fund  money  to  arbitrarily  reduce 
the  amount  of  the  original  obligation  without  any  payment  being 
made. 


In  your  second  Inquiry  you  inquire  whether  the  County 
Court  would  have  any  legal  right  to  compromise  any  back  taxes  out- 
side of  penalties,  commissions,  etc.  Section  9930  R.  S.  Mo.  1929# 
provides,  among  other  things,  as  follows: 

"Whenever  it  shall  appear  to  any  County  Court  that  any 

tract  of  land  or  town  lot  contained  in  said  'back  tax  book' 
is  not  worth  the  amount  of  taxes,  interest  and  cost  due 
thereon,  a3  charged  in  said  'back  tax  book,'  or  that  the 
same  would  not  sell  for  the  amount  of  such  taxes,  interest 

and  cost,  it  shall  be  lawful  for  said  Court  to  compromise 

said  taxes  with  the  owner  of  said  tract  or  lot  


It  appears,  therefore,  from  the  foregoing  Section  that 
the  County  Court  may  compromise  and  accept  a lesser  amount  of 
taxes  than  is  due  from  lands  contained  in  the  "back  tax  book," 
when  it  appears  that  the  land  would  not  sell  for  the  amount  of  such 
taxes,  interest  or  costs,  or  that  the  land  is  not  worth  the 
amount  of  the  taxes,  interest  and  costs  due  thereon. 

While  the  act  of  the  Legislature  in  1933#  directs  the 
waiver  of  certain  penalties,  etc.,  that  law,  however,  appears  to 
be  an  additional  benefit  conferred  upon  the  tax -payer  and  does 
not  appear  to  limit  the  power  conferred  upon  the  County  Court  under 
Section  9950. 

It  Is,  therefore,  the  opinion  of  this  Department  in  answer 
to  your  second  inquiry  that  the  Macon  County  Court  may  compromise 
taxes  on  land  contained  in  the  "back  tax  book,"  in  the  two  instances 
authorized  under  Section  9950,  R.  S.  Mo.  1929. 


Very  truly  yours, 

/s/  Frank  W.  Hayes 
Assistant  Attorney  General. 

APPROVED: 


Attorney  General 
FWH:S 


/ 


ELECTIONS: 


Members  of  United  States  Conservation  corps 
can  not  vote  in  city  election. 


v'  /J  - ' i i - 7 7 ' 

September 


Hon*  B.  Wilson  Barrow, 
Prosecuting  Attorney, 
Macon,  Missouri* 


1 


Dear  Mr*  1 harrow : 


This  department  acknowledges  receipt  of  your 
letter  of  August  26  wherein  yon  request  an  opinion  as  to 
whether  or  not  members  of  a certain  U.S*  Civilian  Conserva- 
tion Corps  are  qualified  to  vote  In  a special  election  to 
fill  a vacancy  in  the  office  of  Mayor  to  be  held  on  Sept ember 
12,  1933.  we  m»ote  your  letter  in  full  as  follows: 

"Request  has  been  made  to  me  by 
certain  city  councilman  of  Macon, 

Mo*,  for  an  opinion  from  your 
office  upon  the  following  nuestion; 

he t her  the  members  of  the  U*S. 

Civilian  Conservation  Corps  Ho* 

S.65,  Maoon,  Mo*  would  be  ouallfied 
voters  at  the  special  city  election 
to  fill  the  vacancy  in  the  office 
of  mayor,  to  be  held  in  Macon,  Mo* 
on  September  12,  1933* 

All  of  these  erosion  workers,  con- 
sisting of  about  240  men,  are  residents 
of  the  State  of  Missouri  and  many  have 
families  residing  principally  In 
Kansas  City,  St.  Louis,  Chi 11 loo the, 
etc*  However,  oone  of  these  raen  are 
claiming  that  they  have  resided  here 
in  Ate  con  county  for  sixty  days  and  that 
this  Is  their  home* 

I have  advised  the  officials  here  as 
veil  as  representatives  of  these  gov- 
ernment workers  that  they  would  not  bo 
legally  entitled  to  vote  at  this 
special  city  election,  as  they  are  not 
In  fact  residents  of  1 aeon  and  are 
government  workers  whoso  home  is  consid- 
ered their  place  of  enlistment,  etc* 


Hon.  a.  i llson  Barrow 


■apt.  5,  1933* 


If  yoi.r  Department  can  assist  us 
with  an  opinion  on  this  matter.  It 
will  be  greatly  appreciated. " 

We  assume  that  these  men  are  claiming  their  right  to  vote 
under  See.  7139  R.3*  Llo.  1089,  ehleh  la  as  follows: 

"All  male  persons,  of  the  age  of 
twenty-one  years,  residing  within 
the  limits  of  any  Incorporated  town 
or  city,  and  who  shall  have  resided 
within  the  same  for  sixty  days  next 
preceding  an  election,  if  otherwise 
qualified  by  the  Constitution  and 
laws  of  thla  state,  shall  be  entitled 
to  vote  at  all  elections  of  town 
officers;  and  no  property  crnalif lection 
shall  be  required  by  any  pereon  to 
render  him  eligible  to  any  office  in 
any  city  or  incorporated  town." 

Under  See.  7801,  R.3.  Mo.  1989,  the  section  "applicable 
to  all  towns  and  cities”,  the  section  mi o ted  above  is  made  appli- 
cable to  a city  eleotlon  in  "aeon,  said  section  being  as  follows: 

"The  provisions  of  section  7139 
shall  be  applicable  to  all  towns 
incorporated  under  article  7,  and 
to  all  towns  and  oitlee  incorporated 
in  any  other  manner." 

Because  they  are  twenty-one  years  of  age  and  have  resided 
in  Macon  for  sixty  days,  and  night  be  further  qualified  under  Sec. 
10176,  R.3.  Mo.  1989,  the  pertinent  part  of  which  la 

"First,  he  shall  have  resided  in  the 
state  one  year  immediately  preceding 
the  election  at  which  he  offers  to 
vote", 

they  now  offer  themselves  as  mall fled  voters.  Under  Art.  Till, 
3ec.  7 of  the  Constitution  of  the  State  of  Iflssourl,  which  is  as 
follows: 


"For  the  purpose  of  voting,  no  parson 
shall  be  deemed  to  have  gained  a resi- 
dence by  reason  of  hla  presence,  or 
lost  It  by  reason  of  his  absence, 
while  employed  in  the  service  either 
civil,  or  military,  of  this  state,  or 
of  the  United  States;  nor  while  engaged 
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In  the  navigation  of  the  waters  of 
the  State,  or  of  the  United  States, 
or  of  the  high  seas,  nor  while  a 
student  of  any  Institution  of  learning, 
nor  while  kept  in  a poor-house  or 
other  asylum  at  public  expense,  nor 
while  confined  In  public  prison," 

we  find  that  these  voters  do  not  lose  their  rssidanoe  by  reason 
of  civil  service  of  the  united  tates.  "either  do  they  -aln  a 
residence  by  reason  of  elvll  service,  we  therefore  class  then  as 
transient  and  temporary  members  In  the  service,  same  being  civil 
in  its  nature*  In  the  cane  of  In  Re  Lankford  estate,  278  -To*, 

1 . c • 9,  the  Court  said: 

"Residence  is  largely  a matter  of 
Intention.  ****  This  intention  la 
to  be  deduced  from  the  acts  and 
utterances  of  the  person  whose  resi- 
dence is  in  issue.  ++**» 

At  first  glance  these  men  night  olaln  that  thay  intended  to 
• make  Macon  their  home,  but  you  stats  in  your  letter  that  they  have 
families  residing  in  other  parts  of  the  state,  and  no  doubt  many 
of  them  are  outside  the  city  limits  or  are  dwelling  in  temporary 
camps  and  t ante— in  feet,  regardless  of  what  they  might  say,  their 
sets,  character  of  work,  and  the  situation  surrounding  their  em- 
ployment would  refute  any  utterances  to  the  contrary.  In  the  case 
of  Lankford  v.  Gebhart,  130  "o. , l.c.  633,  the  supreme  Court  has 
said: 


"3o,  this  court  has  held  that  physical 
atay  or  residence  in  a particular  place 
will  not  of  Itself  constitute  a domi- 
cile. The  physical  aot  of  staying  must 
be  accompanied  with  the  mental  deter- 
mination of  making  a homo  or  domicile 
In  the  place  where  the  party  stays  or 
abides." 

The  men  In  question  are  physically  in  Macon,  but  do  they 
have  the  mental  determination  of  making  a home  in  Uncon?  re  think 
not.  Knowing  the  conditions  surrounding  the  employment  of  the 
nen  and  they  themselves  knowing  that  there  is  a possibility  of 
their  being  transferred,  and  that  the  work  is  of  a temporary  nature 
and  that  should  their  stay  in  iraoon  become  permanent,  they  would 
doubtless  have  to  real&i  from  the  service  or  position  they  now 
hold,  they  are  in  a similar  position  to  the  student  who  attends 
college  in  a town  and  undertakes  to  east  a vote  at  an  election. 
However,  the  student  is  In  reality  In  a bo t ter  position  to  claim 
residence,  as  it  is  reasonable  to  assume  that  he  will  reside  in 
the  elty  for  nine  months,  while  the  government  employees,  we  dare 
say,  do  not  know  fro:?,  one  day  until  the  next  Whether  they  will 
be  living  in  neeon. 
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In  the  case  of  Goben  v.  .Murrell,  196  Vo*  4pp.,  l.o.  108- 
110,  the  Court  said: 

•"In  this  view  of  the  law,  baa  the  contestant, 
through  the  agreed  statement,  clearly  shown 
that  the  student a Who  voted  for  the  eontostee 
were  not  legal  voters?  ive  tv lnt  he  has.  He 
has  shown  by  that  statement  that  they  left 
their  places  of  residence  and  •ore  to  Kirtos- 
vllla  for  the  sole  purpose  of  he coming  students 
at  the  American  Sehool  of  Osteopathy,  an 
Institution  of  learning  located  at  said  city, 
with  the  Intention  of  remaining  In  said  school 
three  years  and  of  then  locating  at  places 
elsewhere  for  the  practice  of  osteopathy. »•••• 

And  that  ad  id  persons  have  never  altered  their 
intent! ina  of  leaving  the  city  of  Klrksvllle 
as  soon  as  their  course  of  study  at  said  school 
shall  have  been  completed. • That  Is  to  say, 
they  came  to  \irkaville  not  to  reside,  as  that 
word  is  understood  in  its  application  to  the 
qualification  of  voters,  but  for  a temporary 
purpose,  which,  when  accomplished,  was  tc 
end  their  presence  there*  Residence  must  have 
some  connection  or  Identification  with  the  com- 
munity. One’s  stay  should  at  least  be  Indefinite 
and  not,  as  shown  here,  for  the  mere  temporary 
purpose  of  attending  school  and  then  limned  lately 
leaving  to  locate  In  a permanent  home  elsewhere* 

Pry’s  Election  Case,  71  Pa.  St*  303,  Is  much 
like  this.  The  discussion  is  able  and  Interesting. 
It  sue  there  said  (italics  the  court’s)  that  ’The 
stated  case  expressly  declares  that  the  students 
referred  to  In  It,  cams  to  Allentown  from  other 
counties,  for  no  other  r>urpose  than  to  receive 
a collegiate  education,  but  Intended  to  leave 
after  graduating.  It  1b  evident  tv at  the  oollego 
was  not  their  true  and  permanent  hose;  their  stay 
there  was  not  to  be  Indefinite,  as  the  place  of 
a fixed  abode,  until  future  circumstances  should 
Induce  them  to  remove.  Their  purpose  wap  definite 
and  temporary,  and  when  accomplished  they  Intended 
to  leave*  They  retained  their  original  domicile, 
for  the  facta  stated  show  that  they  never  lost 
It.  On  this  point  the  authorities  are  In  entire 
accord.*  Continuing  (p.  311),  the  court  further 
said:  ’Having,  as  the  case  states,  com*  to 
Allentown  for  no  other  purpose  than  to  receive 
a collegiate  education,  and  Intending  to  leave 
after  graduating,  they  have  not  lost  their  home 
domicile,  and  could  vote  there  on  returning  to 
It  though  they  should  not  rsenter  their  father’s 
house.* 
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■Another  instructive  case  is  -anders  v.  Oe  to  hell, 
76  ?'aine  136,  165,  In  the  course  of  discussion 
of  the  lav  as  applicable  to  students,  the  Court 
said:  ’It  Is  clear  enough  that  residin'  in  a 
place  merely  as  a student  does  not  confer  the 
franchise*  Still  a student  may  obtain  a voting 
residence,  if  other  conditions  exist  sufficient 
to  create  it*  Bodily  presence  in  a plaoe, 
coupled  with  an  intention  to  rmke  such  place  a 
home , vi 11  establish  a domicile  or  residence. 

But  the  Intention  to  regain  only  so  long  as  a 
student,  or  only  because  a student,  is  not  suf- 
ficient. The  intention  must  be,  to  make  the 
place  a home  temporarily,  not  a mere  student’s 
here , a home  wills  a student,  but  to  make  an 
actual,  real, permanent-  home  there;  such  a real 
and  permanent  home  there  as  he  might  have 
els  where.  The  intention  :ttuat  not  be  conditioned 
upon  or  limited  to  the  duration  of  the  academical 
course*  To  constitute  a permanent  residence, 
the  intention  must  be  to  rervin  for  an  indefinite 
period,  regardless  of  the  length  of  time  the 
student  expects  to  remain  at  the  college*  He 
gets  no  residence  he cause  a student,  but  being 
a student  does  not  prevent  his  getting  a residence 
otherwise ••  And  the  same  view  is  taken  in 
Vandernol  v*  0* Hanlon,  53  Iowa,  246. 

Under  our  election  lav  a student  neither  loses  his 
old  residence  nor  gains  a now  one  during  hie  ab- 
sence from  the  former,  or  presence  at  the  latter* 
It  is  true  that  this  lav  does  not  preclude  his 
becoming  a resident  and  voter  at  the  sohool  town 
or  city,  but  his  intention  must  ba  evidenced  by 
something  mors  than  his  mere  physical  stay  in  the 
place*  He  must  not  Intend  to  make  it  his  home- 
no  t that  he  shell  remain  for  life  there,  but  hie 
home  indefinitely.  And  so,  if  he  comes  into  the 
place  for  the  temporary  purpose  of  getting  an 
education  and  then  to  leave  for  other  parts,  lie 
has  not  such  a residence  aa  entitles  him  to  vote* 
(Matter  of  Garvey,  147  N*Y.  117) 

The  same  kind  of  residence  (except  In  sons  oases 
as  to  length  of  time)  necessary  to  make  a legal 
voter  will  qualify  a person  to  hold  office* 

Would  one  suppose  that  mart;  students  are  eligible 
to  the  offices  at  the  locality  of  the  school? 

There  are  aenici polities  in  Which  schools  are 
located,  where  the  students  outnumber  the  citizens 
proper.  It  certainly  would  strike  one  as  extra- 
ordinary to  learn  that  it  see  in  the  power  of 
these  non- taxpaying  sojourners  to vest  the  city 
or  county  government  fron  the  voice  and  hand 
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of  the  permanent  citizens!" 


In  Tiew  of  the  foregoing  authorities,  it  is  the  opinion 
of  this  department  that  the  £40  men  who  are  saployoes  of  the  U*5* 
Civilian  Conservation  carps  IS- 66  should  not  havo  the  right  to 
vote  in  the  special  sleet ion  to  be  held  on  September  12,  1933* 


Respectfully  submitted. 


0LX.IV  :.R  W.  KOLSK, 
ssistant  Attorney  General 


APPROVED I 


Attorney  General 


OfeKi  £ 


V 

ASSESSORS: 

\ 


Entitled  to  regular  fees  for  additional 
on  income  Tax  Returns, 


i 
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assessments 


/ 


Hon*  «.A.  Qaasman , 
AUMBor  of  Col*  County, 
Jefferson  city,  Missouri* 


Dear  Sir: 


This  department  acknowledges  receipt  of  your  letter  of 
August  IS,  1933,  whloh  reads  as  follow*: 

"1  will  appreciate  it  vary  much  If 
you  will  give  me  your  opinion  as  to 
whether  or  not  the  Assessors  of  Mis- 
souri ere  entitled  to  receive  the 
seme  fss  for  additional  assessments 
on  lnoome  tax  returns  as  they  are  on 
the  original  returns. • 

In  determining  whether  or  not  you  ere  entitled  to  any 
fees  for  additional  assessment  on  lnoome  taxes,  ve  must  he  guided 
solely  by  the  statutes  of  our  State.  We  assume  that  you  hare 
made  the  additional  assessments  under  see*  10138,  R.S.  Mo*  19*9, 
the  pertinent  part  of  whleh  is  aa  follow*: 

"•♦♦♦whenever  the  assessor  shall 

a calendar  year  against  any  tax- 
payer who  has  failed  to  file  * 
return  or  an  additional  assessment 
against  eny  taxpayer  whose  return 
is  Insufficient,  sad  such  assessment 
or  additional  assessment  shall  be 
mad*  after  the  16th  day  of  April 
following  amah  calendar  year,  or 
whenever  the  assessor  shall  mefce^ 

for  eny  fiscal  year  against  eny 
taxpayer  who  has  felled  to  file  e 
return  or  an  additional  assessment 
against  e taxpayer  whose  re turn' la 
Insufficient,  and  amah  meeeeaeent 
or  additional  assessment  shall  be 
made  after  the  18th  of  tbs  month , 
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which  tho  return  should  have  boon 
filed  If  return  was  not  filed,  then 
In  every  such  ossa  the  assessor  shall 
send  to  the  taxpayer,  by  registered 
mail,  a copy  of  such  assessment  or 
additional  assessment,  but  the  failure 
of  the  taxpayer  to  reesiTO  such  copy 
shall  not  In  any  way  invalidate  or 
affect  such  assessment  or  additional 
assessment.* 

In  1931  the  Legislature  amended  the  fees  of  assessors  ee 
set  ont  on  p.  359,  Laws  of  mo.  1931,  sold  section  being  as  follows: 

"The  compensation  of  each  assessor 
shall  be  thirty-five  cents  psr  list 
in  counties  having  a population  not 
exceeding  forty  thousand,  thirty  eents 
psr  list  in  sountlss  having  a popula- 
tion of  more  than  forty  thousand,  and 
not  exceeding  seventy  thousand,  and 
twenty-five  cants  par  list  in  counties 
having  a population  in  exeass  of  seventy 
thousand  inhabitants,  and  shall  be 
allowed  a fee  of  three  cents  per  entry 
for  making  real  estate  and  personal 
assessment  books,  all  the  real  estate 
and  personal  property  assessed  to  one 
person  to  bs  counted  as  one  name,  one- 
half  of  which  shall  be  paid  out  of  the 
county  treasury  and  the  other  half  out 
of  the  state  treasury:  Provided,  that 
nothing  contained  in  this  section  shall 
be  so  construed  as  te  allow  any  pay 
par  name  for  the  name  set  opposite  each 
tract  of  lead  assessed  in  the  numerical 
list.  ***** 

Scot ion  9610,  B.S.  Mo.  19S9  le  as  follows t 

"Whenever,  for  any  cause  except  when 
exemptions  have  been  granted  by  la 
there  has  bean  a failure  to  aeeaes 
property  in  any  county  for  any  year  or 
years,  the  assessor  of  said  county  for 
the  time  being  shall  assess  the  prop- 
erty for  the  yeer  or  years  In  which  said 
failure  shall  have  oeourred.  Such  as- 
sessment shall  be  mad#  at  the  fcd me  time 
es  is  now  provided  by  lew  for  the 
assessment  of  property,  the  assessment 
for  each  year  to  ba  in  a separate  book. 

In  making  tho  said  assessment  , and  la 
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all  subsequent  proceedings  thereon, 
the  assessor,  county  court,  cleric  of 
the  county  court  and  collector  shall 
be  governed  by  the  same  lev  as  is  now 
in  force  for  the  assessment  and  col- 
lection of  taxes,  and  shall  receive 
the  sane  compensation  as  is  nov  provided 
by  lav  for  similar  duties," 

gives  te  the  Assessor  the  "same  compensation  as  is  now  provided  by 
lav  for  similar  duties". 

Under  the  caption  of  "Taxation  of  Incomes",  See.  10133, 

R.S.  Ho*  19S9,  the  compensation  of  assessors  is  fixed  for  aesesslng 
incomes,  said  eeotlon  being  as  follows: 

"Assessors  and  coll actors  shall  be 
compensated  in  like  manner  and  in  like 
amounts  as  for  the  assessments  of  other 
taxes:  Provided,  that  in  counties  in 
vhleh  the  assessors  and  collectors  are 
paid  a fixed  salary,  that  in  addition 
to  the  salary  paid,  they  shall  be  per- 
mitted to  charge  for  vork  performed 
in  the  aesesslng  and  collecting  of 
the  Income  tax,  as  provided  by  this 
article,  the  same  fees  as  are  charged 
by  assessors  and  collectors  vhose  salary 
is  not  fixed  by  lav,  and  vhleh  fees  so 
charged  by  said  assessors  and  collectors 
for  services  rendered  in  assessing  end 
eollseting  Income  tax  shall  be  paid  by 
the  etate." 

It  le  the  opinion  of  this  department  that  In  as  mush  aa 
you  ere  entitled  to  compensation  for  property  vhich  is  malt ted  for 
amy  year  or  years,  ee  stated  under  Sees.  9610  and  10133,  H.S.  Ho. 
1939  stating  that  you  ere  to  be  compensated  "as  for  the  assessment 
of  other  taxes",  you  should  be  entitled  to  your  regular  fees  for 
additional  assessments. 


Respectfully  submitted. 


OLLITSR  V.  HQLHM, 
Assistant  Attorney  General 


APPRO  VKD: 


Hot  MCKITTRICK, 
At tern ey  General 


COUNTY  COLLECTORS:  When  Sec.  9885,  Laws  of  Mo.  1933  become  effective 

as  to  bond. 
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.n 
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October  13,  1933. 
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Bon.  H.  Wilson  Barrow, 
Prosecuting  Attorney, 
Macon,  Missouri. 


FILED.,1 


Dear  Mr.  Barrow: 


This  department  acknowledges  receipt  of  your  letter  addressed 
to  General  McIClttrlclc  under  date  of  September  13,  1933  relating  to 
your  County  Collector’s  Bond.  Your  letter  reads  as  follows: 

"The  last  Missouri  Legislature  passed 
Senate  Bill  354  relating  to  the  bonds 
of  County  Collectors  In  the  various 
counties,  etc.  This  bill  was  approved 
May  13,  1933  and  provides  for  the  lower- 
ing of  County  Collectors*  bonds  in 
counties  under  75,000  population  where 
the  County  Courts  order  Collectors  to 
make  dally  deposits  of  collections  In 
specially  selected  depositories.  In 
such  cases  the  Collector’s  bond  may  be 
fixed  In  a sum  equal  to  the  largest  week’s 
collection  of  prior  term  plus  tan  per  cent. 

I have  advised  Mr.  J.T.  Holman,  Macon  county 
Collector  that  the  above  law,  Lavs  of  Missouri 
foT  1933,  page  454, or  Section  9883  R.S.  Mo. 

19S9  as  amended,  took  effect  ninety  days 
after  the  adjournment  of  the  Legislature  and 
that  same  applies  to  the  local  Collector’ s 
bond  now  and  any  premium  payments  which  may 
be  due  on  said  bond  Inasmuch  as  the  Macon 
County  Court  has  compiled  with  provisions  of 
the  new  law.  It  has  been  my  understanding 
that  said  law  was  passed  to  relieve  County 
Collectors  from  taking  out  surety  bonds  In 
excessive  amounts  and  that  same  would  apply 
In  any  year  remaining  in  the  present  Collaotor’s 
term  of  office. 

Aa  there  seems  to  be  some  doubt  as  to  when  the ' 
new  law  will  taka  effeot  and  apply  to  Collectors’ 
bonds,  1 am  requesting  an  opinion  from  your  office 
upon  the  Question." 
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The  Constitution  of  Missouri,  Sec.  36,  Art.  IV,  p.  87, 
relating  to  the  time  when  laws  shall  become  effective,  provides  as 
follows: 

"No  law  passed  by  the  General  assembly, 
except  the  general  appropriation  act,  shall 
take  effect  or  go  into  force  until  ninety 
days  after  the  adjournment  of  the  session 
at  which  it  was  enacted,  unless  in  case  of 
an  emergency  (which  emergency  must  be  ex- 
pressed in  the  preamble  or  in  the  body  of 
the  act},  the  General  Assembly  shall,  by  a 
vote  of  two- thirds  of  all  the  members  elected 
to  each  house,  otherwise  direct;  said  vote 
to  be  taken  by  yeas  and  nays,  and  entered 
upon  the  Journal." 

The  section  under  consideration  is  Sec.  9885,  Laws  of  Mo. 
1933,  p.  464,  which  is  as  follows: 

"Svery  collector  of  the  revenue  in  the  various 
counties  in  this  state,  and  the  collector  of 
the  revenue  in  the  city  of  St.  Louis,  before 
entering  upon  the  duties  of  his  office,  shall 
give  bond  and  security  to  the  state,  to  the 
satisfaction  of  the  county  courts,  and,  in 
the  city  of  St.  Louis,  to  the  satisfaction  of 
the  mayor  of  said  city,  in  a sum  enual  to  the 
largest  total  collections  made  during  any  one 
month  of  the  year  preceding  his  election  or 
appointment,  plus  ten  per  cent,  cf  said  amount: 
Provided,  however,  that  no  collector  shall  oe 
retired  to  give  bond  in  excess  of  the  sura  of 
seven  hundred  fifty  thousand  dollars,  condi- 
tioned that  he  will  faithfully  and  punctually 
collect  and  pay  over  all  state,  county  and 
other  revenue  for  the  four  years  next  ensuing 
the  first  day  of  March,  thereafter,  and  that 
he  will  in  all  things  faithfully  perform  all 
the  duties  of  the  office  of  collector  according 
to  law.  The  official  bond  required  by  this 
section  shall  be  signea  by  at  least  five  solvent 
sureties.  Provided,  that  in  all  counties  which 
now  have  or  which  may  hereafter  have  a popula- 
tion of  less  than  75,000  inhabitants,  according 
to  the  last  preceding  federal  decennial  census, 
the  county  court  in  such  counties  may  require 
the  county  collector  thereof  to  deposit  dally 
all  collections  of  money  in  such  depcoitory  or 
depositories  os  may  have  been  selected  hy  such 
county  court  purusant  to  the  provlsiona  of  £ee, 

12184,  Revised  Statutes  of  Missouri  for  1929, 
to  the  credit  of  a fund  to  be  known  as  ’County 
Collector’s  Fund*;  provided  further,  that  when 
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such  deposits  are  so  required  to  be  made, 
such  county  courts  may  also  require  that 
the  bond  of  the  county  collector  In  sueh 
counties  shall  be  In  a sum  equal  to  the 
largest  collections  made  during  any  calendar 
week  of  the  year  immediately  preceding 
his  election  or  appointment,  plus  ten  per 
cent  of  said  amount;  provided  further,  that 
no  such  county  collector  shall  he  required 
to  make  daily  deposits  for  such  days  when 
his  collections  do  not  total  at  least  the 
sum  of  One  Hundred  Dollars  ($100.00);  and 
provided  further  the  collector  ehall  not 
check  on  such  ’County  Collectors’  Fund’ 
except  for  the  purpose  of  asking  the  monthly 
distribution  of  taxes  and  licenses  collected 
for  distribution  as  provided  by  law  or  for 
balancing  accounts  among  different  deposi- 
tories. * " 

A careful  reading  of  the  above  section  does  not  disclose 
that  the  terms  of  the  section  are  not  to  be  effective  until  some 
future  date;  neither  does  it  exempt  the  persons  who  are  holding 
office  at  the  present  time.  It  is  therefore  the  opinion  of  this 
department  that  said  section  is  now  in  force  and  became  effective 
ninety  days  after  the  final  adjournment  of  the  Legislature. 

By  referring  to  Sec.  9892  R.S.  Mo.  1929,  which  is  as 

follows : 

"The  county  court  shall,  at  the  end  of 
the  first  year,  carefully  examine  the  bond 
given  as  collector,  and  may  again  examine 
the  same  at  any  time  before  the  tax  book 
of  the  second  year  of  his  term  shall  be 
delivered  to  him,  and  by  such  examination 
ascertain  if  the  bond  be  sufficient,  and 
the  sureties  thereto  still  solvent  and 
sufficient,  and  upon  such  examination,  if 
found  to  be  necessary,  the  court  shall 
reouire  an  additional  bond,  as  collector, 
with  good  security,  to  be  approved  by  the 
court,  as  in  the  taking  of  the  original 
bond", 

we  find  that  the  County  Court  has  the  authority  at  various  times  to 
examine  the  bond  of  the  Collector,  and  we  infer  from  this  section 
that  the  sufficiency  of  the  bond  is  wholly  in  the  hands  of  the  County 
Court.  Therefore,  whether  it  be  before  the  Collector  enters  upon 
his  duties  or  while  he  is  carrying  out  his  duties,  the  County  Court 
has  the  authority  to  change  or  demand  a different  bond  from  the 
Collector. 
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The  oopy  of  the  orders  whioh  accompanied  your  letter  appear 
to  be  In  regular  form  with  the  exception  of  Record  Y,  page  383, 

Order  No.  2,  which  Is  as  follows: 

"Now  at  this  day,  the  same  being  the  19th 
day  of  July,  1933,  the  Macon  County  Court 
takes  up  the  natter  of  selecting  the  de- 
positories for  the  County  Collector's 
Fund  and  after  due  consideration  the  Court 
designates  The  State  Bank  of  LaPlata, 

Missouri,  Atlanta  State  Ban:  of  Atlanta, 

Missouri,  and  the  First  National  Bank  of 
St.  Louis,  Missouri,  effective  on  and 
after  August  1st,  1933.  This  order  is  made 
pursuant  to  an  Act  of  the  Legislature  of 
the  State  of  Missouri  in  1933." 

It  is  the  opinion  of  this  department  that  this  order  is  not  sufficient 
and  does  not  disclose  the  faot  that  the  terms  and  conditions  of 
Sec.  12184  R.S.  Mo.  1929,  relating  to  the  county  depository,  have 
been  carried  out,  said  section  being  as  follows: 


"It  shall  be  the  duty  of  the  county  court 
of  each  county  in  this  state,  at  the  May 
term  thereof,  in  the  year  1909,  and  every 
two  yoars  thereafter,  to  receive  proposals 
from  banking  corporations,  associations  or 
individual  bankers  in  such  county  as  may 
desire  to  be  selected  as  the  depositaries 
of  the  funds  of  said  county.  For  the  pur- 
pose of  letting  such  funds  suoh  county  court 
shall,  by  order  of  record,  divide  said  funds 
into  not  less  than  two  nor  more  than  ten 
enual  parts,  and  the  bids  herein  provided 
for  may  be  for  one  or  more  of  such  parts. 
Notice  that  such  bids  will  be  received  shall 
be  published  by  the  clerk  of  said  court  twenty 
days  before  the  commencement  of  said  term 
in  some  newspaper  published  in  said  county, 
and  if  no  newspaper  be  published  therein, 
then  such  notice  shall  bo  published  at  the 
door  of  the  courthouse  of  said  county:  pro- 
vided, that  in  counties  operating  under  the 
township  organization  law  of  this  state, 
township  boards  shall  exercise  the  same 
powers  and  privileges  with  reference  to  town- 
ship funds  as  are  herein  conferred  upon 
county  courts  with  reference  to  county  funds 
at  the  same  time  and  manner,  except  that 
towhship  funds  shall  not  be  divided,  but  let 
as  an  entirety:  Provided  also,  that  in  all 
cases  of  the  letting  of  township  funds,  three 
notices,  posted  in  three  public  places  by  the 
township  clerk,  will  be  a sufficient  notice 
of  such  letting." 
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The  new  section  contemplates  that  the  Collector's  Fund,  If 
he  complies  with  the  conditions  mentioned  therein,  is  to  be  kept 
in  the  same  manner  as  the  funds  in  the  hands  of  the  County  Treasurer, 
and  that  the  county  depository  shall  be  used  by  him.  Your  order 
does  not  disclose  whether  or  not  proper  notice  has  heretofore  been 
had  and  that  the  banks  mentioned  therein  are  now  and  have  been  the 
original  banks  selected  as  depositories  of  county  funds. 

In  the  case  of  State  ex  rel.  Cravens  v.  Thompson,  32  S.W, 

(2d)  196,  l.c.  198,  the  Court,  passing  upon  this  question,  said: 

"Money  to  be  kept  in  Farmers  Trust  Co, 
was  not  sufficient  in  law  to  designate 
a depository  for  the  moneys  of  the  dis- 
trict and  to  authorize  Thompson  to  place 
the  money  there,  because  not  in  conformity 
with  the  provisions  of  sections  3582- 
9586,  Rev.  St,  1919  governing  procedure 
in  respect  to  county  funds;  and  that,  when 
the  power  of  an  inferior  body  to  do  a thing 
depends  upon  a condition  precedent  prescribed 
by  statute,  all  the  world  must  take  notice 
of  that  limitation  of  its  power  and  authority, 
and  determine  at  their  own  peril  whether  or 
not  the  condition  has  been  complied  with  and 
the  authority  granted;  and  that  the  act  of 
the  board  of  education  in  directing  by  minute 
entry  only  that  the  funds  of  said  district 
be  kept  in  the  Farmers ' Trust  Company  of 
Grant  City,  without  first  advertising  for 
bids,  and  without  requiring  a bond  of  the 
depository  selected,  was  void  and  of  no 
effect,  and  not  binding  on  the  district;  and 
that  it  was  the  duty  of  the  treasurer  before 
depositing  the  funds  with  the  Farmers'  Trust 
Company  to  see  and  .now  that  said  depository 
had  been  properly  and  legally  selected  and 
designated,  and  that  a bond  of  said  trust 
company  had  been  properly  approved  and  filed, 
and  his  failure  to  do  so  renders  him  and 
his  sureties  liable," 

We  trust  the  above  sufficiently  answers  your  Question. 


Respectfully  submitted. 


OIXIVkR  71.  NOLEN, 

Assistant  Attorney  General. 

APPROVED: 


ROY  McKITTRICK, 
Attorney  General 
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OFFICERS: — Under  Section  6853*  individual  cannot  be  member  of  board 
of  public  works  of  city  and  at  the  same  time  hold  any 
other  public  office,  whether  membership  on  board  occurred 
prior  or  after  the  appointment  to  other  office . 

(Sec.  7853  RSMo  1929) 


0 

P 

Y 

October  21,  1933. 


Mr.  R.  Wilson  Barrow, 
Prosecuting  Attorney, 
Macon,  Missouri . 

Dear  Sir: 


FILED  NO.  3 


We  are  acknowledging  receipt  of  your  letter  in  which  you 
inquire  as  follows: 


"I  have  been  requested  by  Mr.  C.  0.  Powell,  Mayor 
of  Macon,  Missouri,  to  obtain  an  opinion  from  your 
office  as  to  the  application  of  Section  6853*  R.S. 
Mo.  1929,  to  a member  of  the  Board  of  Public  Works 
of  this  City  who  also  holds  other  official  (not 
City)  positions. 


Mr.  Powell  wishes  me  to  Inquire  relative  to  the 
status  of  one  W.  C.  Brown,  a member  of  the  present 
Board  of  Public  Works  of  Macon,  Missouri,  who  has 
recently  been  appointed  as  a federal  examiner  under 
the  new  National  Banking  Act  and  who  is  also  a mem- 
ber of  the  Macon  School  Board. 


The  Macon  Board  of  Public  Works,  consisting  of  four 
members,  was  created  three  or  four  years  ago,  under 
Chapter  38*  Article  31>  R.  S.  Mo.  1929>  and  has  con- 
trol and  supervision  of  the  municipal  electric  light 
and  water  works  plant  in  the  City  of  Macon. 

If  your  office  can  furnish  me  with  an  opinion  on 
this  matter  soon,  it  will  be  appreciated.11 

Section  7853*  R-  S.  Mo.  1929*  provides  as  follows: 

"Any  member  of  said  board  of  public  works,  who  shall 
accept  a nomination  or  appointment  for  any  other  office 
during  his  official  term,  shall  be  deemed  thereby  to 
have  resigned  as  a member  of  said  board,  and  his  said 
membership  shall  thereby  be  ipso  facto  vacated. 11 

As  we  construe  the  above  section  we  believe  that  the  Leg- 
islature Intended  that  a member  of  the  board  of  public  works 
should  not  at  the  time  of  holding  a position  upon  said  board  hold 
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any  other  office,  whether  it  be  city,  county,  state  or  federal. 

The  above  section  provides  that  the  holding  of  another  office  shall 
ipso  facto  vacate  his  membership  upon  said  board.  This  is  not  an 
instance  where  the  holding  of  two  offices  is  dependent  upon  said 
offices  being  incompatible,  but  is  an  example  of  where  it  is  pro- 
hibited to  hold  any  other  office  while  said  individual  is  a member 
of  the  board  of  public  works . 

In  29  Cyc.  1383,  It  is  said: 

"But  incompatible  offices  must  be  distinguished  from 
forbidden  offices,  that  is,  offices  for  which  the  in- 
cumbents of  certain  offices  are  disqualified  by  statute . 

In  such  case  the  Incumbent  of  the  first  office  cannot 
accept  the  second  office  and  the  attempted  acceptance 
of  the  second  office  will  not  be  treated  as  a resignation 
of  the  first." 

Under  the  provisions  of  Section  7853*  it  is  unquestionably 
forbidden  that  the  member  of  a board  of  public  works  should  not 
hold  any  other  office  while  being  a member  of  that  board.  If, 
at  the  time  of  his  acceptance  of  the  appointment  to  office  he 
was  holding  another  office,  then  we  believe  that  he  did  not 
become  a legal  member  of  the  board  of  public  works . The  statute 
expressly  provides  that  if  he  has  already  become  a member  of  the 
board  of  public  works  and  accepts  another  office,  that  his  member- 
ship on  said  board  shall  ipso  facto  be  terminated.  If  he  could 
not,  as  a member  of  said  board,  accept  another  office  and  hold 
the  position  on  said  board,  then  it  would  be  unreasonable  to 
assume  that  while  holding  another  office  he  could  become  a member 
of  the  board  of  public  works  of  your  city. 

In  view  of  the  quotation  above,  the  holding  of  any  other 
office  is  forbidden,  if  the  individual  was  holding  an  office 
at  the  time  that  he  was  supposed  to  become  a member  of  the  board 
of  public  works.  He  did  not,  as  a matter  of  fact,  become  such 
member  because  the  acceptance  of  the  membership  on  said  board 
will  not  be  treated  as  a resignation  of  any  previous  office  which 
he  held. 


It  is  therefore  the  opinion  of  this  Department  that  if  the 
member  of  the  board  of  public  works  of  your  city  held  other  public 
office  at  the  time  he  was  appointed  as  a member  of  the  board  of 
public  works,  that  he  did  not  legally  become  a member  of  said 
board.  If  a member  of  said  board  did  not  hold  public  office  at 
the  time  of  his  appointment  upon  said  board  of  public  works  and 
afterwards  accepted  any  other  office  during  his  official  term,  he 
is  thereby  deemed  to  have  resigned  and  his  membership  upon  said 
board  to  be  ipso  facto  vacated. 

Section  7853  makes  no  distinction  as  to  the  nature  of  im- 
portance of  the  office  accepted,  whether  it  be  municipal,  state 
or  federal,  but  is  express  in  its  terms  that  "the  nomination  or 
appointment  for  any  other  office " shall  ipso  facto  remove  him 
from  said  board. 


Mr.  R.  Wilson  Barrow, 
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Very  truly  yours. 


Assistant  Attorney  General. 


APPROVED: 


Attorney  General. 


NEWSPAPERS : Must  be  published  in  county  in  order  to  qualify 
for  publication  advertisements  and  orders  of 
publication  under  Sec.  13775,  R.S.Mo.  1929;  not 
necessary  that  mechanical  printing  be  done  in 
county. 


November  2,  1933. 


Mr.  E.T.  Barnes,  Publisher, 
The  Bra shear  News, 

Brashear , Missouri . 


FILED 


Dear  Sir: 


This  department  acknowledges  receipt  of  your  letter 
of  October  14,  1933  wherein  you  make  the  following  inquiry: 

"The  Probate  Judge  of  Knox  County 
insists  that  administrators'  notices 
cannot  be  legally  published  in  The 
Knox  County  News  because  the  paper 
is  printed  outside  of  the  county. 

1 should  like  to  have  your  opinion 
on  this  point.  We  have  been  publish- 
ing the  ballots  for  elections,  which 
were  paid  for  by  the  county  and  the 
proposed  amendments  to  the  Constitu- 
tion paid  for  by  the  State." 

Your  question  involves  a construction  of  Section  13775, 
Laws  of  Mo.  1931,  p.  303,  which  la  as  follows: 

"All  public  advertisements  and  orders 
of  publication  required  by  law  to  be 
made,  and  all  legal  publications  af- 
fecting the  title  to  real  estate,  shall 
be  published  in  some .dally,  tri-weekly, 
semi- weekly  or  weekly  newspaper  of 
general  circulation  in  the  county  where 
located  and  which  shall  have  bean  ad- 
, mitted  to  the  post  office  as  second 
class  matter  in  the  city  of  publication; 
shall  have  been  published  regular  and 
consecutively  for  a period  of  one  year; 
shall  have  a list  of  bona  fide  subscrib- 
ers voluntarily  engaged  as  such  who  have 
paid  or  agreed  to  pay  a stated  price  for 
a f°r  8 definite  period  of 

time,  provided  that  when  a public  notice 
required  by  law  to  be  published  once  a 
week  for  a given  number  of  weeks,  shall 
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be  published  In  a dally,  tri-weekly, 
semi -weekly  or  weekly  newspaper,  the 
notice  shall  appear  once  a week  on  the 
same  day  of  each  week,  and  further 
provided,  that  every  affidavit  to  proof 
of  publication  shall  state  that  the 
newspaper  in  which  such  notloe  was  pub- 
lished has  complied  with  the  provisions 
of  this  aot.  All  laws  or  parts  of  laws 
in  conflict  with  this  section,  except 
sootions  13777,  13778,  13779,  7631, 

7632  and  7633,  Revised  Statutes  of 
Missouri,  1929,  are  hereby  repealed." 


I- 

It  is  necessary  that  a newspaper  shall 
Fe  published  In  t¥e  county  in  order  to 
qualify  for  puFlTcatlan  advertisements 
and  orders  of  publication  under  3ec. 

15775,  ^.:vTori'6S9,  rrr|  Hot 

necessary  that  the  mechanical  printing 
be  done  In  the  county. 

We  assume  from  your  letter- head  that  you  live  and  edit  the 
Brashear  Hews  at  Brashear,  Missouri  in  Adair  County,  and  also  edit 
the  Knox  County  Hews  at  Kurdl&nd,  in  Knox  County,  Missouri,  and 
that  the  printing  for  both  newspapers  is  done  at  Brashear.  The 
statute  above  quoted  states  that  the  notices  "shall  be  published 
in  3ome  daily,  tri- weekly,  semi- weekly  or  weekly  newspaper  of  general 
circulation  in  the  county  where  located."  This  involves  the  con- 
struction of  the  word  "publish". 

Words  A Phrases,  Volume  VI,  p.  437  defines  "publish",  as 

follows: 


"*The  word  r publish*  means  primarily 
to  make  known,  and  has  the  same  signifi- 
cance as  * circulate*. 

The  word  * publish*  Is  defined  as  *to 
make  public;  to  make  known  to  people  in 
general*;  *to  issue;  to  put  into  circula- 
tion.*" 

The  decisions  of  the  various  states  differ  widely  on  the 
construction  of  the  word  "publish",  some  states  holding  that  when 
the  word  "publish"  is  used  in  a statute  similar  to  the  one  quoted 
above,  it  also  implies  and  includes  the  word  "print".  In  State  v. 
Board  of  County  Commissioners,  et  al,  77  Montana,  316,  l.c.  324, 
the  Court,  in  passing  upon  the  question,  said: 


Mr.  E.T.  Barnes 


3- 


Nov.  2 , 1933 


"’It  is  true  that  our  statute  employe  only 
the  word  ’published*,  but  the  meaning  of 
the  word  depends  upon  the  subject  with  which 
it  is  connected.  It  may  mean  merely  made 
known.  (North  Baptist  Church  v.  Orange,  54 
K.J.L.  Ill,  14  L.R.A.  62,  22  Atl.  1004). 

Slander  is  published  by  word  of  mofeth;  Libel 
is  any  sort  of  writing  given  publicity;  a 
legal  notice  may  be  published  by  posting, 
and  a newspaper  may  be  published  at  a given 
place,  within  the  meaning  of  one  statute, 
while  it  does  not  at  all  meet  the  requirements 
of  publication  under  a different  statute. 

To  publish  a newspaper  is,  by  common  under- 
standing, to  compose,  print,  issue,  and 
distribute  it  to  the  public  (Age- Hera Id  Pub. 

Co.  v.  Huddleston,  207  Ala.  40,  37  A.L.R. 

898,  32  South.  193),  and,  in  oar  opinion, 
this  was  the  understanding  of  the  term 
intended  by  the  legislature  in  passing  the 
Act  under  consideration.  The  clear  purpose 
of  the  Act  was  to  compel  the  letting  of 
printing  contracts  to  local  newspapers,  in  order 
that  local  capital  and  local  labor  should 
secure  the  benefits  of  the  expenditure  of 
money  derived  from  local  taxes,  including 
their  own;  the  closing  paragraph  of  the  Act 
emphasizes  this  purpose  by  providing  that, 
where  the  newspaper  holding  the  county  print- 
ing cannot  perform  a part  of  the  contract, 
it  must  sublet  that  part  of  the  contract  to 
an  establishment  which  will  to  the  work  within 
the  state  and  with  Montana  labor. 

We  have  heretofore  held  that  the  word  ’published*, 
as  used  in  the  statute,  evidently  means  printed 
and  published.  It  refers  to  a newspaper  having 
its  home  in  the  county  (Strange  v.  Hsval,  67 
Mofct . 301 , 215  Pac . 807 ) , and , whether  such 
declaration  was  or  was  not  necessary  to  a decision 
in  that  case  it  correctly  interprets  the  statute 
and  expresses  the  legislative  intent  in  its 
passage.  To  hold  otherwise  would  defeat  the 
purpose  of  the  Act  by  permitting  a large  concern 
situated  in  a city  within  the  state,  or  even  without 
the  state,  to  control  the  county  printing  in  any 
number  of  counties  by  establishing  therein  and 
furnishing  such  offices  with  papers  for  distribu- 
tion within  the  counties.’” 


Mr.  E.T.  Sarnes 
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The  courts  of  Missouri  have  not  passed  directly  upon  this 
ouestlon  but  by  arguendo  In  the  case  of  In  He  Publishing  Docket, 
266  Mo.  48,  l.e.  50,  the  Court  said: 

"’The  only  words  of  the  abovo  section 
which  concern  us,  because  they  are  the 
only  words  hawing  any  reference  to  the 
matter  in  hand,  are:  *A  copy  of  the 
docket  shall  be  printed  in  the  county 
wherein  such  3upreme  Court  ....13  held*. 

If  we  can  read  into  this  section  by 
construction  the  additional  reouirement 
that  such  printing  shall  be  *in  a news- 
paper published*  in  the  county  wherein 
the  Supreme  Court  is  held,  then  such 
publication  must  be  so  had.  we  must 
give  to  the  word  * print*  as  used  by  the 
law-making  power,  its  ordinary  meaning, 
when  usad  as  a verb  (and  it  so  occurs 
in  this  statute),  which  is  *to  make  an 
impression  with  inked  type.*  The  word 
♦publish*  ordinarily  means  'to  make 
public*.  A book,  a paper  or  a pamphlet 
might  be  ’printed*  but  never  ’published*. 

A paper  might  be  ’printed*  in  3t.  Louis 
and  ’published*  in  Chariton  County.*" 

In  the  above  statement  made  by  the  court  it  appears  that 
there  is  a distinction  between  the  word  "print"  and  the  word 
"publish",  and  that  "publish"  does  not  include  "print".  This 
distinction  was  first  made  in  the  case  of  Julian  v.  Kansas  City 
Star,  209  Mo.  35. 

In  the  case  of  State  v.  Morgan,  144  5do.  App.  35,  l.e.  42, 
same  bearing  indirectly  upon  the  nuestion,  the  Court  said: 

"The  objection  that  the  Times- Democrat 
was  not  a proper  newspaper  to  publish  the 
notice  for  the  reason  that  its  office  is 
in  the  City  of  f.:acon  and,  therefore,  not 
in  the  territory  affected  by  the  notice, 
is  not  well  taken.  The  paper  is  published 
at  the  county  seat  and  the  evidence  shows 
it  has  a general  circulation  in  the  county. 

It  is  published  in  the  county  witfcin  the 
meaning  of  the  statute." 


CONCLUSION. 

Section  13775,  supra,  has  been  amended  several  times  in 
recent  sessions  and  was  evidently  designed  by  the  Legislature  to 
compel  an  editor  to  conduct  a bona  fide  newspaper  before  being 
eligible  to  receive  notices  and  publications.  While  the  decision 
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in  the  Montana  Case,  supra,  is  direct  in  point  and  would  disqualify 
you  under  your  statement  of  faets  fron  accepting  orders  of  publi- 
cation and  notices  because  the  Knox  County  News  is  printed  in 
Brashear,  however,  we  do  not  believe  that  the  courts  of  Missouri, 
under  the  decisions  quoted  above,  have  placed  as  broad  an  inter- 
pretation on  the  word  "publish". 

It  is  therefore  the  opinion  of  this  department  that  if 
the  Kfcox  County  News  complies  with  all  the  requirements  of  the 
statutes,  and  is  a bona  fide  newspaper,  it  is  entitled  to  accept 
for  publication  regular  notices  as  set  forth  in  Sec.  13775,  Laws 
of  Mo.  1931,  p.  303,  even  though  the  mechanical  work  of  printing 
is  done  outside  the  county. 


Respectfully  submitted, 


0L LIVER  W.  NOLEN, 
Assistant  Attorney  General 


APPROVED : 


ROT  IToKITTRICK, 
Attorney  General 


OrJNiAH 


IN  RE,  SALE  NON- INTOXICATING  BEER  TO  PATRONS  OF  BARBEQUE  STAND  IN  PARKING 


April  10,  1933 


Mr.  H,  L.  Cunningham 
Bolivar,  Missouri 

Dear  Sir: 


You  have  submitted  to  me 

First  - "Can  I sell  non- Intoxicating  beer  to  patrons  who  drive 
into  a parking  lot  which  I own  or  have  leased  and  which  is 
adjacent  to  and  used  by  me  in  connection  with  the  barbeque 
stand  I operate"? 

In  reply  to  this  question  I will  say  if  you  have  a permit  from  the  state 
to  sell  non-intoxicating  beer  and  you  own  or  have  leased  a parking  lot 
adjacent  to  the  barbeque  stand  you  operate,  and  the  parking  lot  is 
entirely  enclosed  by  a fence  which  is  attached  at  two  places  to  your 
barbeque  building,  and  the  amount  of  ground  enclosed  is  not  unreasonably 
large  for  purpose  for  which  you  use  same,  and  you  use  the  parking  space 
as  a part  of  the  premises  on  which  you  operate  your  barbeque  stand  and 
for  serving  customers,  and  you  use  the  parking  lot  for  no  other  purpose 
and  no  charge  is  made  for  parking  therein  at  any  time,  then  you  may 
serve  the  patrons  in  their  car  provided  the  patrons  consume  the  non- 
intoxicating  beer  in  the  car“~and  in  the  parking  lot  and  not  otherwise. 
You  cannot,  under  a permit"  to  sell"  non- in t ox  1 eating  beer  on  your 
premises,  sell  to  anyone  and  allow  it  to  be  taken  from  your  preml se s 
and  if  you  do  sell  and  allow  the  non- intoxicating  beer  to  be  taken 
from  your  premises  and  consumed  you  forfeit  your  permit  and  cannot 
procure  another  permit  of  any  kind  for  12 months. 

You  also  ask: 

"If  I build  lattice  work  on  my  ground  adjacent  to  my  barbeque 
stand  building  can  I under  my  permit  to  sell  non- intoxicating 
beer  In  my  barbeque  stand  serve  same  outside  my  building  and 
between  the  building  and  the  lattice  work  to  customers  seated 
at  tables." 

My  reply  to  this  last  question  Is,  you  cannot  sell  non-intoxicating  beer 
under  your  permit  to  sell  for  consumption  on  the  premises  at  your 
barbeque  stand  In  the  space  you  would  have  between  the  lattice  work  and 
your  building.  You  made  no  application  for  a permit  to  operate  a beer 
garden  and  you  have  no  permit  so  to  do. 

Yours  very  truly. 


Edward  C.  Crow 
Assistant  Attorney  General 

ECC:SW 

APPROVED 


Roy  Me Kit trick 
Attorney  General 


Author i zntlrni  of  applicajrts  having  paid  fee  and  not  receiving 
permits  account  printer’s  delay*  to  sell  pending  issuance 
of  permit. 


'J  t/ 


April  10,  1933. 


Mr.  c.Ii.  Llanville, 

Food  St  Drug  Commissioner, 
Jefforson  City,  Missouri. 
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Dear  Sir: 

* 


You  have  submitted  to  me  the  following  Question: 

"in  account  of  the  printer  not  furnishing 
us  with  permits  in  sufficient  number  to 
issue  to  the  applicants  who  have  paid  us 
their  money,  would  I be  talcing  too  much 
authority,  in  your  opinion,  by  making  a 
statement  to  the  public  through  the  press 
and  by  radio  stating  that  the  fact  that 
they  had  applied  for  a permit  was  suffi- 
cient for  them  to  buy  and  sell  beer  at 
retail?" 

In  reply  to  your  question  I will  3ay  all  those  who  have 
applied  for  a permit  under  what  is  commonly  known  aa  the  "Beer  Bill  r 
and  paid  the  statutory  fee  to  you,  have  thereby  shown  their  desire  to 
comply  with  the  law  and  have  done  all  in  their  power  to  do  so.  These 
applicants  are  suffering  loss  from  inability  to  secure  a permit.  ' hey 
have  shown  a complete  desire  to  obey  the  law  and  no  intent  to  violate 
it.  Under  the  circumstances  you  should  advise  all  who  have  filed 
application  with  you  on  the  form  you  prescribed  and  have  paid  to  you 
the  fee  for  a permit  that  they  may  prooeed  to  carry  on  the  business 
authorized  by  the  particular  permit  for  which  they  have  applied,  and 
that  you  will,  os  soon  as  practicable,  send  each  one  a permit. 


(Mr.  C.K.  Manville) 
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Thie  reply  to  your  question  Is,  of  course,  limited  to 
those  only  who  have  filed  application  for  a permit  and  paid  you 
the  fee  therefor. 


Yours  very  truly. 


BOWARD  C.  CROW. 


APPROVED : 


■ , 1 1 o rn ey  Gen e ral 


TAXA^ON : 


Procedure  to  collect  delinquent  taxes  in  suit 
but  not  in  judgment  prior  to  effective  date  of 
Senate  Bill  94. 


-/ 


/ 


c 
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June  24th,  1933 


Hon.  D.  B.  Bibb,  Collector 
Bowling  Green,  Missouri. 


filed! 


Dear  Mr.  Bibb: 


Ackn  wledgement  is  hei'&with  made  of  y ur  letter  of  June  8th,  1933 
wherein  you  request  an  opinion  of  this  Office  in  regard  to  senate 
Bill  94,  portions  of  your  request  reading  as  follows* 

■I  would  appreciate  it  very  much  tc  have  an 
authoritative  opinion  from  you  as  to  the 
interpretation  of  Section  9962b  of  Senate 
Bill  34,  in  respect  to  suits  for  delinquent 
tares  which  may  be  instituted  prior  to  the 
effective  date  of  the  new  law,  which,  as  I 
understand  trices  effect  on  Ju"y  25th,  133?." 

Section  9962b  of  Senate  Bill  94  provides  that  all  taxes  levied 
and  assessed  prior  to  the  taking  effect  of  the  Act, which  are  del in 
fuent  on  the  effective  date  of  the  Act  shall  be  deemed  to  be 
delinquent  under  the  provisions  of  the  Act  and  payment  shall  be 
enforced  for  such  delinquent  taxes  as  provided  for  in  Senate  Bill 
94,  all  of  which  is  subject  to  the  following  provision* 

■Provided  however,  that  nothing  herein  con- 
tained shall  be  construed  to  affect  the  right 
of  the  county  col  ector  to  proceed  to  final 
judgment  and  foreclosure  for  taxes  upon  which 
suit  had  been  instituted  prior  to  the  effective 
date  of  this  act,  but  not  in  final  Judgment, 
nor  to  prejudice  the  rights  of  collection  of 
any  costs  or  commissions  attaching  in  such  cases 
which  were  valid  under  the  tax  law  existing  at 
the  time  of  institution  of  such  suits.  As  to 
tax-  s merged  in  judgment  at  the  effective  date 
of  this  act  the  foreclosure  of  the  tax  lien 
and  proceedings  relative  th  : eto  shall  be  nad 
under  the  provisions  of  the  law  as  such  law 
existed  prior  to  the  passage  of  this  act,  and 
as  to  suits  for  delinquent  taxes  instituted, 
but  not  merged  in  judgment,  at  the  effective 
date  of  this  act  the  collector  shall  have  the 
right  to  proceed  to  final  judgment  and  fore- 
closure of  the  tax  lien  under  the  provisions 


-2- 


June  -:4th,  198(3 


Eon.  D.  B.  Bibb, 


of  the  law  as  It  existed  prior  to  the  passage 
of  this  act,  or  such  collector  may,  in  his 
discretion,  dismiss  such  suits  and  proceed 
to  foreclosure  of  the  tax  lien  under  the  pro- 
visions of  this  act,  subject  to  the  preserva- 
tion of  rights  to  all  valid  costs  and  commissions 

that  may  have  already  attached  in  such  character 

of  suits  under  the  law  as  it  existed  prior  to 
the  passage  of  this  act." 

It  is  therefore  seen  that  the  county  collector  is  privileged  to  fol 
low  either  of  two  courses  in  the  collection  of  these  delinquent 
taxes,  upon  which  suit  is  filed  prior  to  the  effective  date  of  the 
act  which  is  July  24th,  1988.  The  collector  may  either  proceed 
to  final  judgment  of  the  tax  suit  ana  foreclose  by  means  of  a 
special  execution  or  he  may  dismiss  his  suit  retaining  all  rights 
to  valid  costs  accrued  up  to  that  time  anu  proceuc  to  enforce  the 

State* s lien  for  taxes  by  sale  as  provided  in  Senate  Bill  34. 

It  is  the  opinion  of  this  Office  that  if  you  dosiie  to  dismiss 
your  delinquent  tax  suits  upon  the  taking  effect  of  Senate  Bill  94 
and  to  proceed  in  the  collection  of  these  delinquent  taxes  under 
the  provisions  of  Senate  Bill  94,  that  by  doing  so  yjv,  Till  not 
prejudice  your  rights  to  these  valid  cost 3 and  commissions  that 
had  already  attached  under  the  law  as  it  exist  d prior  to  the 
passage  of  Senate  Bill  94, keeping  in  mind  however,  that  your  right 
to  these  valid  costs  and  commissions  is  subject  to  the  operation 
of  Senate  Bill  80. 


Respectfully  submitted. 


HARK/  G.WLZIBR,  Jr., 
Assistant  Attorney -Gene,  al 


APPROVED: 


m KcilftRlCK  “ 

Attorney -General 
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COMMISSION: — Exemption  of  cert  if  lento  if 

convenience  and  neeesslty  for 
truck*  operated  on  the  highway. 

£?  t?  /**■■  mt f 
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August  33,  1933 


Hr.  A.  J.  Blelly 

As el s tan t Proseouting  Attorney 

Buchanan  County 

St*  Josenh,  Missouri 

Dear  Slrt 


FILED 


We  hereby  acknowledge  your  request  for  an 
opinion  dated  August  17,  1933.  Tour  request  was  as  fol- 
lows! 


• For  example  A has  a Ford  nodal  A one 
ton  and  half  truok,  that  le  the  way  the 
title  reads,  and  the  rated  oapaelty  Is 
1 1/3  ton  truck.  Lawler  Grant  On.,  here 
states  that  the  nenuf aoturer' e rated 
load  oapaelty  scans  lust  what  It  says, 
for  instance,  that  the  ton  and  one-half 
ton  la  the  loading  oapaelty  of  that  truok. 

Now  then  A has  suoh  a ton  and  half  truok, 
he  hauls  freight  for  hire  Iron  St.  Joepeh 
to  other  points  east.  He  has  not  secured 
a permit  to  haul,  contending  that  he  is 
exempted  under  section  5380  because  he 
owns  end  operates  what  le  known  as  a ton 
and  half  truck.  The  Oomslsalon  has  not 
as  yet  determined  the  actual  load  or  weight 
carrying  oapaelty,  because  he  has  not  asked 
for  a permit.  Is  It  necessary  for  this 
truok  driver  to  have  a permit  before  he 
can  haul  in  thie  ton  and  one  half  truck?” 

Lavs  of  1931,  page  313,  paragraph  3,  of  Section 
5373  provides  In  part  as  follows l 

•In  computing  the  annual  license  fee 
on  each  motor  vehicle,  trailer  or  semi- 
trailer, operating  under  a certificate 
of  convenience  and  necessity  or  inter- 
state permit  aa  a freight  carrying  vehicle, 
the  vehicle  shall  be  rated  on  the  manufact- 
urer's rated  load  oapaelty  or  the  actual 
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weight  carrying  capacity  of  the  vehicle, 
which  capacity  shall  be  determined  by 
the  public  serwloe  ooranlsaion  at  the  tine 
a certificate  of  convenience  and  necessity 
or  Interstate  permit  1*  leaned. ■ 

Page  318,  Section  6380,  provides  In  part  as 

follows l 


••  • • "Provided,  the  provision  of  this 
aot  shall  not  apply  to  tracks  of  one  and 
one-half  ten  capacity  and  leas." 

It  1c  our  opinion  that  a tracker  furnishing  ser- 
vice as  a cosmos  carrier  in  this  Stats,  by  using  a For  nodal 
A ton  and  one-half  track,  dose  not  need  a certificate  of 
convenience  and  necessity  from  the  Public  Service  Oouuleelan 
vhieh  Is  provided  for  by  thlc  Act,  where  the  Manufacturer's 
rated  load  eapaolty  of  eald  track  Is  one  and  one-half  tone, 
and  where  the  actual  load  at  any  one  tine  on  the  highway 
does  aot  exceed  in  actual  weight  one  and  one-half  tens.  The 
nan  In  your  hypothetical  case  does  not  bring  himself  within 
the  provisions  of  Aot  uni pee  hie  load  be  in  excess  of  one 
and  one-half  tons. 


Respectfully  submit ted 


Mi.  Ohft  SAWT&iS 
Assistant  Attorney  General 


APPHGVADt 


Attorney  General 


TAXATION  AND  REVENUE:  Interpretation  of  Sec.  1,  Laws  of 

Mo.  1933 , p.  423 

tj  !!■'  i i 
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Hon.  U.  Bingham, 
Attorney  at  Law, 
Galt,  Missouri. 


0 i.  f (■  f >f 

August  25,  1933. 
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Hear  Sir: 


This  department  a o knowledges  receipt  of  your  letter 
of  July  26,  1933  wherein  you  request  an  opinion  as  to  the 
"Penalty  Law",  recently  passed  by  the  Legislature.  Your  letter 
is  as  follows: 


"There  are  two  points  In  connection 
with  the  Penalty  Law*  recently  passed, 
whioh  3ig  Medicine  Drainage  District  No.  1, 
of  Sullivan  and  Grundy  Counties,  Missouri, 
desire  your  opinion  on. 

1st.  Does  this  law  mean  that  where  a 
party  is  sued  for  delinquent  taxes  for  the 
year  1931,  that  before  August  31st  the 
delinquent  can  settle  the  case  by  paying 
the  original  tax  and  one- fourth  of  the 
penalties,  interest,  and  costs? 

2nd.  Despite  the  wording  of  the  section 
what  effect  does  this  law  have  on  the 
judgment  of  delinquent  taxes  rendered 
prior  to  the  passage  of  the  law? 

If  the  delinquent  can  settle  with  one-fourth 
of  penalties,  interest,  and  costs,  would 
the  plaintiff  be  liable  for  the  remainder 
of  court  costs?" 

The  penalty  section  which  you  refer  to  is  Section  1,  Laws 
of  &o,  1933,  p.  423,  which  is  as  follows: 

I 

"In  payment  of  the  taxes  assessed  against 
any  person  whose  name  appears  upon  the 
personal  delinquent  lists  of  any  year  or 
years  prior  to  January  1,  1933,  and  in 
payment  of  the  taxes  assessed  against  any 
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real  estate  which  appears  upon  the  lists 
of  delinquent  and  back  taxes  of  any  year 
or  years  prior  to  January  1,  1933,  includ- 
ing delinquent  taxes  for  the  year  1932, 
the  collectors  of  revenue  of  the  counties 
and  cities  of  this  state  are  hereby  empow- 
ered and  directed  to  accept  the  original 
amount  of  said  taxes  as  charged  against 
any  such  person  or  real  estate  relieved  of 
the  penalties,  interest  and  costs  accrued 
upon  the  same;  provided  however,  that  suoh 
remission  of  penalties,  Interest  and  costs 
shall  be  in  full  if  said  taxes  are  paid 
not  later  than  June  30,  1933;  if  paid  after 
June  30,  1933,  and  not  later  than  August 
31st,  1933,  then  such  remission  shall  be 
75  per  cent  of  such  penalties,  interest 
and  costs;  if  paid  after  August  31st,  1933, 
and  not  later  than  October  31,  1933,  such 
remission  shall  be  50  per  cent  of  such 
penalties,  interest  and  cost;  If  paid  after 
October  31,  1933,  and  not  later  than  Decem- 
ber 31,  1933,  then  such  remission  shall  be 
25  per  cent  of  such  penalties.  Interest 
and  costs:  Provided,  further,  that  after 
December  31,  1933,  all  penalties,  Interest 
and  costs  as  aforesaid  shall  be  restored 
and  be  in  full  force  and  effect  for  the  full 
period  of  time  since  their  accrual  and  as 
If  this  act  had  not  been  passed." 

Referring  to  your  first  question,  "Does  this  law  mean 
that  where  a party  is  sued  for  delinquent  taxes  for  the  year  1931, 
that  before  August  31st,  the  delinquent  can  settle  the  case  by 
paying  the  original  tax  and  one-fourth  the  penalties,  interest  and 
costs?",  in  the  very  recent  case  of  State  of  Missouri,  at  the 
relation  of  Roy  iloKlt  trick,  Attorney  General,  vs.  Frank  W.  Bair, 
Collector  of  Revenue  of  Jasper  County,  Missouri,  No.  33115,  which 
is  as  yet  unprinted,  Judge  Hays  speaking  for  the  Court,  said: 

"****A11  questions  necessary  to  be  dis- 
cussed having  been  determined,  it  seems 
advisable,  before  closing  this  opinion, 
to  observe  briefly  the  effect  of  the 
change  in  the  law  upon  the  back-tax  suits 
that  have  been  filed,  or  may  be  filed, 
subsequently  to  the  date,  April  15  of  the 
current  year,  when  this  new  law  became 
effective.  Owing  to  the  alternative  op- 
tions granted  the  taxpayer,  with  periodi- 
cally and  increasingly  reduced  advantage 
to  him  in  the  avoidance  of  penalties,  a 
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question  of  some  difficulty  is  presented 
pertinent  to  the  effect  upon  suits  pending 
during  any  part  or  all  of  the  entire  period 
covered  by  the  Act*  Concerning  this  matter 
it  is  our  view  (1)  that  none  can  prooeed 
to  final  judgment  before  the  expiration  of 
the  Act  on  January  1 next;  (2)  a taxpayer 
exercising  the  first  option,  may  pay  the 
original  tax  without  more  and  all  penalties 
are  thereby  discharged  and  his  pending  tax 
suit,  if  any,  will  be  abated;  (3)  exercising 
the  second  option,  the  taxpayer,  if  suit  be 
pending  against  him,  must  in  addition  to  the 
original  tax  pay  one- fourth  of  all  penalties 
formerly  chargeable,  in  full  discharge  of 
the  whole  and  the  suit  will  likewise  abate; 
and  (4)  the  same  process  and  result  will 
apply  in  a general  way  to  the  remaining 
options.  Ve  think  this  mode  of  procedure 
seems  practical  and  just,  and  aeoampllshea 
the  legi slat ire  purposes,  as  we  have  deter- 
mined it." 

Under  this  decision,  if  the  delinquent  will  pay  before 
August  31st,  the  amount  of  the  taxes  and  one- fourth  of  all  penalties, 
interests  and  costs,  the  suit  shall  be  abated. 

As  to  your  second  question,  "Despite  the  wording  of  the 
section  what  effect  does  this  law  have  on  the  judgment  of  delinquent 
taxes  rendered  prior  to  the  passage  of  the  law?",  you  will  note  that 
the  opinion  referred  to  above  does  not  refer  to  a judgment  which  was 
rendered  prior  to  the  enactment  of  the  penalty  law  and  does  not  take 
care  of  that  situation.  We  are  therefore  confronted  with  the  ques- 
tion as  to  whether  or  not  the  penalty  law  could  by  its  scope  extend 
to  the  remission  of  penalties,  costs,  etc.  and  the  taxpayer  pay  the 
amount  of  the  original  tax  and  the  judgment  abated.  In  the  case  In 
which  the  excerpts  are  quoted  above  there  are  additional  portions 
which  might  throw  light  on  this  question.  Judge  Hays,  speaking  in 
the  opinion,  says: 


»****From  the  statute  Itself  it  is 
obvious  that  the  attorney’s  right  to 
fees  does  not  accrue  pari  passu  with 
the  rendering  of  each  act  of  service 
In  a given  case,  but  accrues  as  a 
whole  after  collection  made  or  judg- 
ment rendered.  ***" 

We  would  conclude  from  the  above  that  the  attorney's  right 
to  a fee  in  a delinquent  tax  suit  would  be  vested  as  soon  as  judg- 
-*nt  was  obtained.  Further  in  the  opinion  Judge  Hays  says: 


August  25,  1933. 


m****Th»  contrast  entered  into  bstssa n 
tbs  collector  and  bln  attorney,  and 
approved  by  the  county  court,  imposes  no 
liability  upon  either  the  state,  county 
or  the  collector.  It  only  fixes  the 
status  of  the  attorney  as  to  hie  right 
to  compensation  and  the  amount  thereof 
when  in  the  tax  suit  the  liability  there- 
for becomes  fixed  upon  the  taxpayer' a 
property  by  the  final  Judgment  in  the 
case.  ***** 


Again,  the  learned  Judge  says: 

»****gnlike  the  latter  the  fonsr  * 

conditioned  the  remission,  in  instances 
where  suits  had  been  filed,  upon  the 
taxpayer's  paying  the  costs  together  with 
attorney's  fses.  In  sonstrulng  the  latter 
provision  thia  court  in  State  ex  rel  v. 

3d war da.  Id*  Ho*  *40,  held,  that  the  Act 
simply  gave  the  taxpayer  an  opportunity 
to  ovoid  the  oosta  and  panel ties  by  tend- 
ering the  amoent  of  the  original  tax 
before  suit  was  brought  and  before  the  aet 
expired  by  limitation.  We  think  that  under 
a proper  ecnstruetlon  of  the  statute  as- 
sailed in  the  Instant  ease  tha  filing  of 
suits  for  delinquent  taxes  and  penalties 
is  not  prevented,  but  that  penalties  are 
remitted,  in  tha  manner  provided  in  Wo*  60, 
upon  proper  tender  of  payment  of  the  orig- 
inal taxes,  without  penalties,  fees  or 
coats,  before  judgment  rendered  (except 
as  noted)  ***** 

It  is  therefor#  tho  opinion  of  this  department  that  if 
the  jad^ant  was  rendered  prior  to  April  13,  1933,  and  is  In  regu 
lar  form,  the  delinquent  taxpayer  would  be  liable  for  Judgment, 
ineluding  the  penalty  and  coats. 

We  ere  further  guided  in  this  eoneluslom  by  Article  IT, 
See.  51  of  the  Constitution  of  Missouri,  which  is  ns  follows: 

"The  General  Assembly  shell  have  no  power 
to  relearn#  or  extinguish,  or  euthorlso 
tho  releasing  or  extinguishing,  in  whole 
or  in  pert,  the  indebtedness,  liability 
or  obligation  of  any  corporation  or  indiv- 
idual to  thia  State,  or  to  any  county  or 
other  municipal  corporation  therein. ” 


A 
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As  to  your  last  question, 

"If  the  delinquent  can  settle  with 
one- fourth  of  penalties,  interest,  and 
costs,  would  the  plaintiff  be  liable 
for  the  remainder  of  the  Court  costs 7” 

under  the  abore  deal  si  cm  and  the  plain  sordine  of  the  statute,  the 
delinquent,  after  paying  the  original  tax  plus  one- fourth  penalties, 
costs  and  interest,  would  under  no  olrewnstanees  be  liable  for  the 
r— Isdsf  three-fourths,  nor  would  the  plaintiff  be  liable  for 
the  three- fourths.  Section  9969  H.S*  ho.  1929,  Quitting  parts 
which  are  not  pertinent,  expressly  states s 

"****that  In  no  ease  shall  the  state, 
county  or  city  be  liable  for  any  such 
eosts,  nor  skalT^the  county  court  or 
state  auditor  allow  any  claim  for  any 
coate  incurred  by  the  prowl el one  of 
this  article." 

Ve  are  therefore  of  the  opinion  that  no  part  of  the  costs, 
interest  or  penalties  could  lawfully  he  aseeeaed  against  the 
plaintiff. 


Bespectfully  submitted, 


OLLITSH  W.  HOLCT, 
Assistant  Attorney  General 
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Hon.  1*  rap  ton  Berry, 

122  East  22nd  Street, 

Nevi  Y ork , Bet?  York 

Dear  sir* 

This  dep  rt.  ent  ackno  ledges  receipt  of  your  letter 
requesting  opinion  upon  the  following  que  tion,  to-wit : 

’*i»r . x*  comes  to  the  Unit*  d States  from  Italy 
and  settled  in  your  st  ~e.  He  lo<h  ves  his  family,  consisting 
of  a wife  and  three  minor  children,  in  Italy.  After  coming 
to  the  uni red  St  tee  Hr.  A.  refuses  absolutely  to  send 
maintenance  to  his  f mily.  ould  it  be  possible  for  the 
wife , through  power  of  attorney,  to  bring  an  action  for  a 
maintena  ce  order  in  the  proper  court  in  your  state  even 
though  she  is  physically  a resident  in  Italy?  If  your  answer 
is  in  the  negative,  will  you  kindly  refer  me  to  the  Statute 
or  Court  decision  upon  which  you  base  your  opinion?” 

Section  698  Revised  Statute  1929  reads  as  follows: 

"Every  action  suall  be  prosecuted 
in  the  name  of  the  red  party  in  interest, 
except  ns  otherwise  provided  in  the  next 
succeeding  section;  but  this  section  shall 
not  be  deemed  to  uthorlze  the  assignment 
of  thing  in  action  not  arising  out  of 
contract. “ 

Now  in  vie-  of  the  expressed  provision  in  the  fore- 
go in  st  tute,  a suit  for  maintenance  by  A's  wife  could  not 
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be  maintained  in  the  name  of  an  attorney-in-fact,  or  a.  nt. 

If  this  right  existed  under  the  common  law  it  has  been  abrogated 
by  express  statute. 

Vol.  2 C.  <J . , Page  1070,  Paragraph  37,  reads  as  follows : 

"It  may  be  laid  down,  as  a general 
rule,  that  aliens,  except  alien  enemies, 
who  are  oui  juris,  and  not  otherwise 
specifically  disabled  by  the  law  of  the 
place  ah-,  re  the  suit  is  brought,  may 
maintain  suits  in  the  proper  courts  to 
vindicate  their  rights  and  redress  their 
wrongs*  This  right  is  not  affected  by 
the  fact  that  a similar  remedy  is  not 
afforded  to  aliens  in  the  country  to  which 
p lai nt i f f b e longs . " 

21  Cyc. , Pa  e 1603,  Paragraph  C.  reads  as  follows* 

"The  inherent  right  claimed  by  many 
courts  of  equity  to  grant  separate  main- 
tenance, and  the  right  as  conf  red  by 
statute  have  been  considered  in  preceediiig 
sections.  Generally,  to  give  jurisdiction, 
at  least  one  of  the  parties  must  be  a 
bona  fide  resident  of  the  state  in  which 
the  suit  is  brought." 

In  Tolraan  v.  Tolman,  1 App.  Cas.(f»  C.)  299,  the  court 


said : 


'It  is  not  necessary  that  a wife 
! be  a resident  of  the  state  in  order  to 
maintain 'a  bill  against  the  husband  for 
alimony,  where  the  husband  is  a resident." 

Also  the  same  doctrine  is  announced  in  Shrader  v. 

Shrader,  36  Fla.  502. 

In  our  state  we  h* ve  no  statute  which  precludes  an 
alien,  except  an  enemy  alien,  from  maintaining  suits  in  the 
proper  courts  to  vindicate  his  r ights  and  re dress  hie  wrongs# 

In  view  of  the  rule^as  announced  in  other  jurisdictions 
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we  therefore  conclude  that  a suit  for  separate* maintenance 
could  be  ■ intained  by  she  wife,  even  though  an  alien  and 
physically  a resident  of  a foreign  country,  in  the  proper 
court,  with  cost  secu^  ed,  in  her  ov.n  none. 

e regret  that  you  have  been  delayed  in  receiving 
this  opinion,  but  y ur  request  came  at  one  of  our  busiest 
seasons,  by  reason  of  the  preparation  necessary  in  briefing 
cases  coming  up  for  hearing  in  the  September  term  of  our 
Supr erne  C o ur t • 


Tours  very  truly. 


’•>' * W.  Barnes 

Assistant  Attorney  General. 
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Mrs.  Blanche  T.  Uatteson 
Pension  Secretary 
Missouri  Gommiseion  for  the  Blind 
173:  Olive  str  et 
Bt. Louis,  Mias  uxi 


Dear  Mrs.  Matt  son: 

tnis  is  to  answer  your  letter  of  February  wth,  1933, 
requesting  an  o minion  concerning  the  following: 

"In  accordance  witu  your  letter  of  February  6th 
advising  us  th  t you  will  furnish  legal  advice 
when  needed,  we  are  exiting  to  ask  for  an  o inion 
on  a matter  which  is  of  outsider' ble  importance 
in  blind  pension  work. 

Section  1 of  the  Blind  Pension  Law  states  that 
* every  adult  blind  person,  t renty-one  years  of 
age  or  over,  who  may  have  lost  his  or  her  sight 
while  a bona  fide  resident  of  this  state  and 
who  has  been  a continuous  resident  thereof  since 
such  1q3S  of  sight,  shall  oe  entitled  to  receive* ** 
an  annual  pension11. 

It  occasionally  occurs  that  applic  tion  ; ar  made 
by  persons  who  have  come  to  Missouri  or  returned 
to  tnis  state,  after  residence  In  other  states, 
who  are  virtually  blind  but  who  claim  eligioility 
for  pension  because  tney  nad  more  vision  than  the 
limit  fixed  by  the  pension  law  at  the  time  of 
their  entrance  into  or  return  to  this  state. 

For  exa.  pie,  a person  who  can  detect  hand  motion 
at  a distance  of  two  feet  from  his  oyes  is 
ineligible  for  pension  but  is  practically  blind. 

If  his  vision  dec  eases  after  coming  to  Missouri, 
so  that  he  is  eligible  for  pension,  can  he  claim 
to  h ve  lost  his  sight  in  this  statu  , irrespective 
of  length  of  resid  nee? 

A decision  on  this  point  will  affect  many  of  our 
cases,  as  persons  with  extremely  defective  vision 
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t.jove  Into  Missouri  ana  claim  to  have  lost 
their  sight  here  in  order  to  receive  the 
benefit  of  the  Missouri  blind  pension. 

ie  shall  be  most  grateful  for  an  erly  reply 
on  this  natter.** 

Section  8893  H.  8.  Mo.  1939,  in  part  pertinent  to  answer  your 
inquiry  reads  as  follows: 

**  Every  aoult  blind  person,  twenty-one 
years  of  age  or  over,  of  good  moral 
character,  who  snail  have  been  a resident 
of  the  State  of  Missouri  for  ten  con- 
secutive ye--.rs  or  x>xe  next  preceding 
the  time  for  -taking  application  for  the 
pension  herein  provided,  and  every  adult 
blind  person,  twenty-one  years  of  age 
or  over,  who  may  have  lost  nis  or  her 
sight  while  a bona  fide  resident  of  this 
state  and  mo  has  been  a continuous  resident 
thereof  since  sucn  loss  of  sight,  shall  be 
entitled  to  receive,  whi.-n  enrolled  tinder 
the  provision  of  this  articl  , and  annual 
pension  a^  provideu  for  therein,  payable  in 
equal  quarterly  installments. *** * 

It  will  be  noted  that  Section  8893  supra  provides: 

"dvery  adult  blind  person,  twenty-one  years 
of  age  or  over,  of  good  moral  oharaot  -r,  who 
shall  have  been  a r sident  of  the  State  of 
Missouri  for  ten  conseoutiV'  years  or  more 
next  preceding  the  time  for  making  application 
for  the  pension  herein  provided, •** * 

The  above  quoted  provision  of  said  section  Is  to  our  mind  so 
plain  th  t it  is  susoeptlble  of  but  one  construction,  namely,  that 
even  though  blindness  occurred  in  some  other  St'te,  if  an  ad  It 
blind  person,  twenty  one  y are  of  age  or  over,  of  good  moral  character 
becomes  a bona  fide  resident  of  this  otate  and  remains  as  such  for 
a period  of  ten  consecutive  years  next  proceeding  the  time  of  making 
his  or  her  application  for  a pension,  when  enrolled  und  r the  pro- 
vision of  said  article,  snail  be  entitled  to  receive  the  benefits 
as  therein  provided. 
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The  next  portion  of  said  section  Is  as  follows; 

"•••and  every  adult  blind  person,  twenty- 
one  years  of  age  or  over,  who  Hay  h*  ve  lost 
hie  or  her  sight  while  a bona  fide  resident 
of  this  state  and  who  has  been  a continuous 
resident  th  reof  elnce  suoh  loss  of  sight, 
shall  be  entitled  to  receive,**** 

This  provision  in  our  o .inlon  is  likewise  self  explanatory. 
If  a person  as  in  said  s ctlon  described  while  a resident  or  -fter 
becoming  a bona  fide  resident  of  this  st  te,  los.;a  hi  a or  her 
sight  and  continues  thereafter  to  remain  blind  as  her  inafter 
described  and  continues  as  a bona  flue  resident,  upon  application 
such  person  shall  be  entitled  to  the  benefit  of  the  3t  tute. 

Section  3394  H.  3,  Mo.  1939,  defines  the  requirements  or 
condition:;  that  must  exist  with  reference  to  an  applicant1  n eye 
sight  to  entitle  them  to  the  benefits  of  a pension  and  which 
section  Is  as  follows: 

"No  person  shall  be  entitled  to  a pension 
under  this  article  who  has  vision  with  or  without 
proper  adjusted  glaoee-t  greater  i;han  what  Is 
known  as  light  perception;  that  light  perception 
as  used  In  this  seotion  means  not  more  vision 
than  is  sufficient  ouly  to  distinguish  light 
from  darkness  and  recognize  the  motion  (not  the 
form)  of  the  hand  of  th  examiner  at  a distance 
not  greater  than  one  foot  from  the  eye;  and 
no  person  shill  be  untitled  to  reo^ive  a pen- 
sion except  upon  scientific  vision  test  supported 
by  the  certificate  of  a competent  oculist, 
approved  by  the  co  iraiseion,  that  euch  uerson 
does  not  possess  a greater  vision  than  th^t  pro- 
vided above  in  this  section;  and  ev  :ry  person 
passing  the  vision  teat  and  having  the  other  quali- 
fications provided  in  this  article  shall  be 
entitled  to  receive  a pension  of  three  hundred 
($300.00)  dollars  per  annu  , payable  quarterly.* 

The  mere  fact  that  a oerson* s eyes  might  be  weak  or  effected 
prior  to  hi  s becoming  a bona  fide  resident  of  the  State  w :uld  not 
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and  should  uot  deprive  him  of  the  b nefits  of  the  law  unless  his 
condition  had  r ached  tne  point  of  1 Indues 8 as  defined  by  the 
statute,  if  the  fasts  show  that  the  acquiring  a residence  In  this 
3t  te  w s bona  fide,  that  it  was  acquired  hon  stly  and  in  good 
faith,  and  not  fraudulently  asserted  or  claimed  merely  for  the 
purpose  of  practicing  a fraud  thereby  inducing  favorable  action 
upon  ids  or' her  ap  lication,  we  are  of  the  opinion  euch  person 
would  be  entitled  to  th<^  pension  benefit.  In  other  words,  if 
prior  to  acquisition  of  residence  there  was  an  impairment  of  sight 
tbrt  fact  alone  would  not  ef eat  the  claim  if  the  loss  of  sight 
oocurred  in  this  state. 

The  perplexing  part  of  your  inquiry  is  that  portion  relating 
to  bona  fide  residence.  * Bona  Fide*  means  good  faith  without 
fr  ud  or  dec  ption  (Coxjug  Juris  .fords  and  Phrases),  ./hat  is 
and  what  is  not1 residence1  is  dependent  upon  the  intention  of  the 
party  ana  the  facts  connected  with  such  party  in  the  establishment 
of  residence.  Residence  is  defined  In  3eotlon  6b.  R.  3.  Mo.  1929, 
clause  17,  as  follows! 

"The  place  where  the  family  of  any  person 
shall  permanently  reside  in  tnia  3t  te,  and 
the  place  where  a person  having  no  family 
shall  generally  lodge,  3hall  oe  deenei  the 
place  of  real  ence  of  such  person  or  persona 
respective. “ 

Residence  is  defined  by  /ebster  to  be  a dwelling  place  for 
some  continuance  of  time. 

"There  must  be  a settled  fixed  abode  and 
an  intention  to  remain  permanently  at  least 
for  a time  for  business  or  other  purposes, 
to  constitute  a residence  within  the  legal 
meaning  of  the  term*" 

In  discussing  the  word  "residence’1  in  the  oase  of  In  re  Osi  s’ 
Estate,  39  3.  V.  (2d)  240  l.c.  243,  the  court  had  the  following  to 
say: 


"The  ruling  herein  depends  upon  the  era  er 
construction  of  the  word  domicile.  Our 
Supreme  Court  held  in  He  Estate  of  Lankford, 
373  Mo.  1,  197  3.  W.  147,  that  residence  is 
largely  a matter  of  Intention,  to  be  deduced 
from  the  acts  of  a person. 
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Residence  and  domicile  axe  used  interchangeably, 
and  in  so  far  as  they  apply  to  the  situation  here 
presented  axe  synonymous. 

"Domicil.  That  place  where  a man  has  his  true, 
fixed  and  permanent  home  an.  principal  entab  ish- 
ent(  end  to  which  whenever  he  is  absent  he  has 
the  intention  of  returning. " 

Bouv.  Law  Diet. , Vo  U 1,  page  915.  Proof  of 
domicile,  or  legal  residence,  does  not  depend 
upon  any  particular  fact,  but  upon  whether  all  the 
facts  and  circumstances  t ken  together  tend  to 
establish  the  fact.  ng aging  in  business  and 
voting  at  a particular  pi  e.  are  evidence  of  domicile 
there,  though  no  t conclusive.  Hayes  v.  Haye  - , 74 
111.  313;  Inhabi tants  of  Z&st  Livermore  v.  In- 
habitants of  Farmington,  74  Me.  154.  To  constitute 
a change  of  domicile  three  things  are  essential: 

(l)  Residence  In  another  place;  (3)  an  intention 
to  abanon  the  old  domicile,  and  (3)  an  Intention 
of  acquiring  a n w one.  Berry  v.  Wilcox,  44  Heb. 

82,  62  N.  W.  '49,  43  Am.  3t.  Rep.  706.  It  has 
been  held  a wife's  removal  into  another  state  for 
the  benefit  of  her  husband's  health  and  a residence 
there  for  twelve  years  will  not  change  the  original 
domicile.  In  re  Reed's  .fill,  48  Or.  500,  87  P. 

763;  Knsor  v.  Graff,  43  Md.  291, 

A uerson  can  have  but  one  domicile,  which,  when  once 
established,  oontlnu  s until  he  renounces  it  and 
takes  up  another  in  its  stead.  It  is  not  lost  by 
temporary  absence.  The  que  tlon  is  one  of  fact 
which  la  often  difficult  to  det  x ine. " 

The  blind  pension  law  is  for  the  benefit  of  deserving  blind 
people.  It  enables  a person  who  is  unfortunate  In  that  respect 
to  receive  an  annual  pension  quarterly  provided  said  person  has 
the  nccesi  ary  residential  and  other  qualifications. 

The  fact  that  you  state  th  t persons  with  defective  vision 
move  into  Missouri  and  claim  to  have  lost  their  sight  here  in  order  to 
receive  the  benefit  of  the  oenslon  act  are  questions  for  the  consider- 
ation of  the  General  Assembly.  The  commission  for  the  blind  has  no 
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discretion  in  the  matter  other  than  to  properly  apply  the  i <*» 

0x  course,  the  Coiamlsslon  for  th  blind  shoul-i  i ' ■.  * 

at°th^at?  lf  th?  a£PHCaat  waS  a ^°Ba  fide  resident  of^the  state 

SMeSi'Jif.Vs;  ^tb?r t 

iavestifratu  the  moral  ohaxaotex,  the  ape^and  the  oro^ertv 
by  such  applicant.  property  owned 

f rusting  "that  this  answers  your  inquiry,  lie  are, 


Tours  very  truly 


JAM  S3  I*.  HO  m tOSTSL 

Assistant  Attorney  General. 
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Missouri  Commission  for  the  Blind, 
2832-34  Washington  Avenue, 

St • Lou*  s , Mi s sourl . 


Attention:  Mr-  Lawrence  J.  Murphy.  Jr. 
Accountant ■ 


Gentlemen: 

This  Department  acknowledges  receipt  of  your  letter  of 
August  24,  1933  relating  to  the  processing  tax  on  cotton  goods* 
We  herewith  quote  your  letter: 

"We  are  in  receipt  of  a form  from  the 
Collector  of  Internal  Revenue  for 
reoorting  our  inventory  of  cotton  goods 
as  of  August  first  for  the  purpose  of 
assessing  us  with  the  processing  tax 
on  cotton  goods  of  .044184  per  round. 

Our  Home  Work  Department  make  such  items 
as  aprons,  towels,  rugs,  bath  mats,  e tc. 
from  cottongpods  and  it  is  for  this 
reason  that  this  form  was  sent  to  us, 
but  we  were  of  the  ooinion  that  being 
a State  organization  we  are e xemot  from 
all  Federal  tax." 

Section  9 (a)  of  the  Agricultural  Adjustment  Act  is  as 
follows: 


"To  obtain  revenue  for  extraordinary 
expenses  incurred  by  reason  of  the  nation- 
al economic  emergency,  there  shall  be 
levied  processing  taxes  as  hereinafter 
provided.  When  the  Secretary  of  Agriculture 
determines  that  rental  or  benefit  payments 
are  to  be  made  with  respect  to  any  basic 
agricultural  commodity,  he  shall  ■'prod aim 
3uch  determination,  and  a processing  tax 
shall  be  in  effect  with  respect  to  such 
commodity  from  the  beginning  of  the  marketing 
rear  therefor  next  following  the  date  of 
such  proclamation.  The  orocessing  tax  shall 
be  levied,  assessed,  ami  collected  noon  the 
first  domestic  processing  of  the  commodity 


Mo.  Com.  for  t he  Blind 


September  12,1933 


whether  of  domestic  production  or  imoorted, 
and  shall  be  paid  by  the  processor.  The 
rate  of  tax  shall  conform  to  the  require- 
ments of  subsection  (b) * Such  rate  shall 
be  determined  by  the  Secretary  of  Agricul- 
ture as  of  the  date  the  tax  first  takes 
effect,  and  the  rate  so  determined  shall, 
at  such  intervals  as  the  Secretary  finds 
necessary  to  effectuate  the  declared  policy, 
be  adjusted  by  him  to  conform  to  such  require- 
ments. The  processing  tax  shall  terminate 
at  the  end  of  the  market lng  year  current 
at  the  time  the  Secretary  proclaims  that 
rental  or  benefit  payments  are  tote  dis- 
continued with  respect  to  such  commodity. 

The  marketing  year  for  each  commodity  shall 
be  ascertained  and  prescribed  by  r egulations 
of  the  Secretary  of  Agriculture:  Provided, 
that  upon  any  article  uoon  which  a manufac- 
turers' sales  tax  is  levied  under  the 
authority  of  the  Revenue  Act  of  1932  and 
which  manufacturers'  sales~tax  is  computed 
on  the  basis  of  weight,  such  manufacturers' 
sales  tax  shall  be  computed  on  the  basis  of 
the  weight  of  said  finished  article  less  the 
weight  of  the  processed  cotton  contained 
therein  on  which  a processing  tax  has  been 
paid.  " 

In  oaragraph  (2)  of  subsection  (d),  the  following  definition 
of  "orocessing"  is  given: 

" 'In  case  of  cotton,  the  term  'nrocessing' 
means  the  spinning,  manufacturing,  or  other 
nrocessing  (excent  ginning)  of  cotton;  and 
the  term  'cotton'  shall  not  include  cotton 
llnters. ' " 

You  state  in  your  letter  "our  Home  work  department  makes  such 
Items  a.,  aorons,  towels,  rugs,  bath  mats,  etc.  from  cotton  goods 
and  it  is  for  this  reason  that  this  form  was  sent  to  us,  but  we  were 
of  the  opinion  that  being  a State  organization  we  are  exempt  from 
all  Federal  tax".  From  our  interpretation  of  the  first  section, 
and  from  the  definition  of  the t erm  "processing"  as  quoted  above, 
we  are  of  the  opinion  that  the  Commission  for  the  Blind  should  not 
be  subject  to  the  tax,  as  you  are  not  engaged  in  the  spinning  and 
manufacturing  of  cotton. 

We  do  not  know  the  ruling  of  the  Secretary  of  Agriculture  In 
instances  such  as  you  nresent,  but  suggest  to  you  that  In  the  event 
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it  becomes  necessary  for  you  to  my  the  processing  tax  an  exemp- 
tion might  be  had  under  Sec-  15  (a),  which  is  as  follows: 

"If  the  Secretary  of  Agriculture  finds, 
upon  investigation  at  any  time  and  after 
due  notice  and  opportunity  for  hearing  to 
Interested  parties,  that  any  class  of 
products  of  any  commodity  is  of  such  low 
value  compared  with  the  quantity  of  the 
commodity  used  for  their  manufacture  that 
the  Imposition  of  the  processing  tax  would 
prevent  In  whole  or  In  large  part  the  use 
of  the  commodity  in  the  manufacture  of 
such  products  and  thereby  substantially 
reduce  consumption  and  Increase  the  surplus 
of  the  commodity,  then  the  Secretary  Qf 
Agriculture  shall  so  certify  to  the  Sec- 
retary of  the  Treasury,  and  the  Secretary 
of  the  Treasury  shall  abate  or  refund  any 
processing  tax  assessed  or  paid  after  the 
date  of  such  certification  with  respect  to 
such  amount  of  the  commodity  as  is  used  in 
the  manufacture  of  such  rroducts." 

A hearing  might  be  had  under  Section  (d),  which  is  as  follows: 

"The  Secretary  of  Agriculture  shall  ascertain 
from  time  to  time  whether  the  payment  of  the 
rrocessing  tax  upon  any  basic  agricultural 
commodity  is  causing  or  will  cause  to  the 
processors  thereof  disadvantages  in  the  competition 
from  competing  commodities  by  reason  of  ex- 
cessive shifts  in  consumption  between  such 
commodities  or  products  thereof.  If  the  Sec- 
retary of  Agriculture  finds,  after  Investigation 
and  due  not  ice  and  opportunity  for  hearing  to 
interested  parties,  that  such  disadvantages  in 
competition  exist,  or  will  exist,  he  shall 
proclaim  such  finding-  The  secretary  shall 
specify  in  this  proclamation  the  competing 
commodity  and  the  compensating  rate  of  tax  on 
the  processing  thereof  necessary  to  prevent 
such  disadvantages  in  competition-  Thereafter 
there  shall  be  levied,  assessed,  and  collected 
upon  the  first  domestic  processing  of  such 
competing  commodity  a tax,  to  be  paid  by  the 
processor,  at  the  fcete  specified,  until  such 
rate  Is  altered  pursuant  to  a further  finding 
under  this  section,  or  the  tax  or  rate  thereof 
on  the  basic  agricultural  commodity  Is  altered 
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or  terminated.  In  no  case  shall  the  tax 
imposed  upon  such  competing  commodity 
exceed  that  imoosed  oer  equivalent  unit, 
as  determined  by  the  Secretary, upon  the 
basic  agricultural  commodity." 

A careful  examination  under  the  exemution  clauses  fails 
toreveal  that  State  organizations  are  exempt  from  the  tax. 


Respectfully  submitted. 


OLLIVKR  W.  NOLLS 
Assistant  Attorney-General 


APPROVED: 


ROY  Me KIT TRICK 
Attorney-General 


OWN/ ah 


JUSTICE  OF  THE  PBUCB  must  be  elected  at  a general  election  of  county 

officers  held  each  four  years  from  1802,  Seo, 
2130,  2138,  2140,  2144,  H.S.  Mo,  1923. 


January  13,  1933 


Hon*  Joseph  it.  Bone,  Jr, 
Hr osecu tins  . ttorney 
Mexico,  Missouri 


Dear  Sir: 


I ac knowledge  receipt  of  your  letter  of  January  4,  1933, 
which  rends  as  follows: 

*Prior  to  the  last  six  years  there  has  been  three 
Justice  of  the  enoe  at  Mexico,  .nit  hirer  Town- 
ship,  Audrain  County.  Thare  are  at  present  two 
Justice  of  the  Peace.  caver  of  Mexico,  Mo., 

naked  for  an  appointment  to  fill  the  vacancy  of 
the  third  place  for  Justice  of  the  Pence,  which 
the  County  Court  did  not  do.  eaver  filed  his 
declaration  of  Intention  ea  a candidate  and  re- 
ceived the  nomination  at  the  Ufust  primary.  His 
none  waa  placed  upon  the  bnllt  for  the  general 
election  and  he  «nts  duly  eleoted.  The  County  Court 
has  not  issued  a comics  ion  to  him  as  Justice  of 
the  Pence,  for  the  reason  that  they  think  the  ap- 
plicnti  n and  election  and  entire  procedure  is 
not  proper. 

■’Under  eo . 2140  B.3.  of  Mo*,  1929,  it  would  seen 
that  his  election  is  proper  and  that  he  should  be 
commissioned  as  a Justice  for  a t^o  year  term,  un- 
til the  next  general  election  which  la  the  regular 
time  for  electing  Justice  of  the  Jeaco  under  Seo* 

2136  and  2138  of  the  R*.  of  Mo.,  1929.  The  only 
onse  relating  to  the  appointment  or  election  of 
Justices  that  might  have  some  bearing  on  the  con- 
struction of  the  statutes  in  question  is  the  case 
of  state  x Hoi  nlkar  vs*  Joules,  136  o.  37 u lc. 

380,  381* 

"I  would  appreciate  your  opinion  as  to  the  regular- 
ity of  tho  above  election  of  .A.  caver,  so  that  I 
might  further  advise  with  tho  county  Court  on  this 
matter* ” 

See.  213b,  R.s.  Mo.  1329,  provides  that  in  municipal  town- 
ships containing  an  incorporate  l town  or  city  of  over  2,000  inhab- 
itants, and  leea  than  luQOOO  inhabitants,  m id  town  shell  b entitl- 
ed to  an  additional  Justice  of  the  Pence,  etc* 


. * 6c • 2l36|  ft*  ■ * 


Mo*  1929,  provides! 


" Justice a of  the  nenoo,  as  herein  provided  for; 
shall  be  eleoted  at  the  renernl  election,  to  be 
held  In  eighteen  hundred  and  nighty- two,  and 
shell  hold  their  of flees  for  four  years,  or  until 
their  successors  are  elected,  oormlssloned  and 
qualified;  but  every  just lee  of  the  peace  now  in 
of  floe  shall  continue  to  act  ns  such  until  the 
expiration  of  his  commission,  and  until  bis  suc- 
cessor Is  eleoted  end  tunllfled." 

3eo*  2140,  H*3*  Met*  1929,  provides i 

"When  a vaeanoy  occurs  In  the  office  of  Justice 
of  the  peace,  the  county  court  of  the  county  In 
vhlch  such  vacancy  occurs  nay  supply  the  same  by 
appointment  of  some  person  competent  and  qualified, 
who  shall  h Id  his  office  until  the  next  general 
election  of  o aunty  officers,  and  until  hiB  suc- 
cessor la  eleoted,  commissioned  and  qualified*" 

eo.  2144,  R* J*  Mo*  1929,  provides i 

"Justices  of  the  pence  are  to  be  commissioned 
by  the  county  court,  and  shrill  hold  their  of- 
fices for  four  years,  and  until  their  success- 
ors are  elected  and  quail fiod." 

In  the  oaee  of  State  ux  rel  Rollcer,  Attorney-General,  vs 
Powles,  136,  Mo*  376,  the  ttorney-Gencral  instituted  a proceed- 
ing by  quo  warranto  to  oust  the  respondent  from  his  office  of  Jus- 
tice of  the  Peace  of  Howell  township,  Howell  County,  Missouri* 

The  respondent  answered  th  t he  was  appointed  , must  9,  1069,  by 
the  County  Court  aa  Justice  of  the  Pease  for  the  City  of  -eat 
Plains  under  what  is  now  so.  2JU6,  R.3.  Mo.  1929* 

The  fnots  were  that  on  AU/mst  9,  1089,  iov.loa  was  appoint- 
ed by  the  County  Court  for  Howell  township,  to  serve  un.il  the  next 
general  election  of  oounty  off leers,  or  until  hi?  successor  was 
eleoted,  oomlssioned  end  qualified*  .owles  served  In  this  capa- 
city until  1B92*  That  on  November  14,  1892  in  pursuance  to  on 
election  held  November  6,  1892,  the  County  Court  commissioned  Powlea 
a Justice  of  the  Pence  for  a term  of  two  years,  and  until  hie  suo- 
oessor  was  eleoted,  commissioned  and  Uualifled*  The  next  ganer&l 
eleotlon,  November  6,  1694,  three  residents  of  the  city  of  eat 
Plains  were  elected  Jhstlaes  of  the  Peace  for  Howell  township*  In 
aoeordnnce  with  what  1b  now  >eo*  2130,  R*S*  Mo*  1929* 


The  court,  after  citing  the  sections  herein  referred  to, 
stated  on  page  381: 

" ***  first  general  election  of  county  of- 
ficers and  Justices  of  the  Peace  occurring  af- 
ter the  appointment  of  the  respondent,  by  the 
County  Court,  was  in  November,  1890,  at  which 
a successor  to  the  respondent  might  have  been 
elected,  upon  whose  qualification,  the  term  of 
the  respondent  would  have  ceased.  But  it  seems 
that  no  successor  was  chosen  at  that  election, 
and  as  the  respondent  under  his  appointment  by 
the  County  Court,  was  authorized  to  hold  and 
exercise  the  functions  of  said  office,  not  only 
until  the  next  general  election  of  county  offi- 
cers, but  until,  *his  successor  was&ected,  com- 
missioned and  qualified. f He  thereafter  contin- 
ued lawfully  the  Incumbent  to  said  office  and  was 
authorized  to  exercise  the  functions  thereof,  un- 
til a successor  for  him  should  be  chosen  for  him 
at  the  next  general  election  of  county  officers 
and  Justices  of  the  Peace  in  November,  1894.  State 
ex  rel  vs  Ranson,  73  Mo.  78.  ***  " 

" ***  As  there  was  no  law  in  force  authorizing  the 
election  of  a Justice  of  the  Peace  in  1893,  the  re- 
spondent acquired  no  title  to  that  office  by  virtue 
of  that  election,  ***  Judgment  of  ouster  will 
therefore  be  entered  against  the  respondent  and  writ 
issued  accordingly.  All  concur. " 

The  foregoing  case  is  the  last  expression  of  the  Supreme 
Court  on  this  matter,  therefore,  there  is  no  " two-year  term"  for  a 
Justice  of  the  Peaoe,  or  that  any  Justice  can  obtain  a valid  title 
to  the  office  of  the  Justice  of  the  Peace  at  any  election  of  county 
officers  except  such  an  election  as  is  held  every  four  years  subse- 
quent to  1882.  The  general  election  of  1932  was  not  such  an  election, 
while  it  is  true  that  it  was  a general  election  of  county  officers 
under  a select  definition  of  that  term,  it  was  not  an  election  of 
Justices  of  the  Peace  under  the  Justice  of  the  Peace  statute.  The 
term  of  the  office  of  Justices  of  the  Peace  is  four  years,  and  under 
the  statutes  above  cited,  the  four  years  shall  run  from  a definite 
date  to  a definite  date.  State  ex  rel  vs  Spitz,  127  Mb.  l.c.  252: 


"The  eeope  and  purpose  of  the  statute  was  to  seoure 
uniformity  both  in  the  date  of  their  election,  and 
in  the  term  of  their  office*" 

In  flew  of  the  foregoing  authority , the  election  referred 
to  in  your  inquiry  was  irregular  and  that  the  county  court  is  act- 
ing properly  in  refusing  to  issue  the  commission. 


Tours  wery  truly, 


H.  G.  WALTNER,  JR. 
Assistant  Attorney-General 


App rowed: 


ROT  MoKITTRICK 
Attorney-Genera 1 
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Officer  directly  or  indirectly 
interested  in  a contract  with 
the  city,  or  in  work  done  by 
t he  city,  make s himself  cr i m- 
inelly  liable  and  subject  to 
forfeiture  of  office. 

at ' 


U h*rfo  (/  $ h<a  f 1 

Septe  -sber  27,  1933, 


V r.  L,  B,  Jo  icon  rt , 

C;  a*t  ervill  e,  ‘ire  ou  r i . 

Bear  Sir: 


JO 
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are  ? cknowl edging  receipt  of  your  letter  in  which  you 
incfuire  as  follows: 


"The  undersigned  Is  a green  member  of  the  Certervil  e 
City  Council,  elected  last  soring,  never  having  held  any 
kind  of  ublic  office  before,  A matter  co-*  up 
that  ives  me  much  uneasiness.  I do  not  wish  to  do 
anything  that  is  against  the  law  but  do  not  know  "n?t 
the  law  is  in  some  re  erda. 


Kindly  let  me  know  the  answers  to  the  follow  inf  cruea- 
tions:  gan  we  at;  a Council  legally  hire  the  : p yor  or 

me  bars  of  the  Council  to  work  for  the  City  (say  at 
repairing  streets)  at  so  much  ner  hour  or  day?  poos 
the  employing  by  the  hour  or  day  aka  the  natter  legal? 
If  the  member  who  is  to  nr of it  does  not  vote,  does 
that  : .end  matters  where  it  might  be  illegal  if  he  cr  sts 
the  deciding  vote? 


If  it  should  be  against  the  i*w  for  ^er.bete  of  the 
Council  or  the  Mayor  to  be  given  such  employee rt,  and 
if  the  majority  of  t'.  e Council  men  vote  to  eo  employ  ?. 
fell O1**  member,  would  those  who  vote  against  the  said 
e SGpl o yme nt  be  gu  i 1 1 y in  the  ever  of  the  law,  along  with 
those  who  vote  for  it? 


Tart,  if  anything,  is  the  further  duty  of  s Council  -n 
if  he  known  that  his  Council  is  breaking  a Stove  lrv 
although  he  himself  voter?  against  such  low  breaking?" 

Section  44-06,  ft.  0.  p.  1939,  of  our  criminal  etc  tutor 
provider  ae  follows; 

"If  any  citir  officer  shall  be  directly  or  indirectly 
interested  in  any  contract  under  the  city,  or  in  any 
work  done  by  the  city,  or  in  furnishing  supplier  for 
the  city,  or  any  of  its  institutions,  he  shell  he  deemed 
uilty  of  a misdemeanor;  end  any  appointed  officer  be- 
coming so  interested  shell  be  dismissed  fro  office 
Mdlstsly  by  the  mayor;  and  upon  the  layer  becoming 
satisfied  that  any  elective  officer  is  so  interested, 
he  shall  i .mediately  suspend  such  officer  and  report  the 
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fpcts  to  the  council , whereupon  the  council,  as  soon  as 
practicable,  shall  be  convened  to  osar  and  determine 
the  same;  and  if,  by  two-thirde  vote  of  the  council,  he 
be  found  so  interested,  he  shall  be  immediately  dis- 
' issed  from  such  office.11 

Section  6750,  il.  S.  ho.  1939,  dealing  with  amicipal 
corporations,  orovldes  as  follows: 

•If  any  city  officer  shall  be  directly  or  indirectly 
interested  in  any  contract  under  the  city,  or  in  any 
work  done  by  the  city,  or  in  furnishing  supplier  for 
the  city,  or  any  of  its  institutions,  he  shall  oe  deemed 
guilty  of  a misdemeanor , and,  u -on  conviction  thereof, 
shall  be  nu niched  by  r fine  not  exceeding  two  hundred 
dollars,  or  by  imprisonment  in'  the  county  jail  not 
exceeding  six  months,  or  by  both  such  fine  and  imprison- 
ment; and  upon  the  city  council,  or  any  member  thereof, 
becoming  satisfied  that  any  officer  of  the  city  is  so 
interested,  the  council  shall,  as  coon  he  practicable, 
be  convened  to  beer  and  deter  - ine  the  same,  and,  if, 
upon  investigation,  such  officer  be  found  so  interested, 
by  a majority  of  all  the  me  hers  elected  to  the  council, 
he  shall  be  immediately  dismissed  from  off  ice.  * 

In  t.-ate  v.  felly,  103  . A.  711,  the  court  held  that  a 
me  ber  of  a municipal  assembly  of  p city  was  a city  officer, 
saying  at  page  715: 


•No  reason  can  be  ^seig-ned  for  exe-  pting  a member  of 
a uiioipal  assembly  of  a city  froi  the  punishment  ore- 
scribed  for  a violation  of  the  statute.  Certainly  that 
he  ay  be  removed  from  office  is  so  sufficient  reason, 
or  any  reason  at  all,  that  be  should  be  exempted  from 
criminal  punishment . The  statute  has  not  made  the 
exertion  and  is  not  'mi thin  the  power  of  the  courts  to 
engraft  one  u:;cn  it  in  favor  of  this  cl^ss  of  municipal 
of  f iccrs. * 

In  State  ex  rel.  v.  ;fhite,  232  3.  W.  147,  the  court  held 
that  a contract  entered  into  by  a contractor  of  which  the 
hayor  was  a partner  tbs  illegal.  The  court  says  at  page  146: 

•His  direct  interest  in  the  contract  as  a partner  of 
relator  was  found  by  the  chancellor,  to  whose  finding 
e ought  and  do  defer.  T-ie  contract  was  St  alum  prohi- 
bitum if  not  malum  in  se.  Equity  will  not  assist  & 
party  to  reap  the  regards  of  a contract  prohibited 
by  the  statute.* 

Under  the  foregoing  sections  of  the  statute,  any  citv  office 
who  shall  directly  or  indirectly  be  interested  in  any  contract 
under  the  city  or  in  any  work  done  b-  the  city,  or  any  of  its 
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insti  tut  lone,  -ifiu.es  himself  cri  innlly  liable  and  at  tie  er  e 
tine  is  liable  to  dismissal  fror.i  office.  Under  the  Kelly 
cree  above,  a member  of  a city  council  is  s city  officer 
within  the  provisions  of  said  sections,  and  under  the  vhite 
erne  above  the  leyor  is  also  wit'  in  the  prohibition  of  the 
statutes. 


The  statutes  prohibit  the  city  officer  from  directly  or 
indirectly  having  any  interest  in  a contract  with  the  city  or 
any  work  done  by  the  city.  Any  city  officer  who  is  directly 
or  indirectly  interested  in  a contract  of  the  city  or  who 
does  tot  for  the  city  cornea  within  the  rohibition  of  the 
statutes.  It  is  not  necessary  that  the  contract  be  written, 
or  that  it  se  for  any  particular  -urpoae , and  t.ie  employing 
of  a person  for  the  repairing  of  streets,  whether  such  employ- 
ment is  to  be  paid  for  by  the  hour  or  day,  brings  into  exist- 
ence a contract  between  the  employe  and  the  city.  A ~ereon 
worhin;  by  tie  day  or  by,  the  hour  is  directly  or  indirectly 
interested  in  a contract  under  the  city  and  in  work  done  by 
t e city. 

It  is  therefore  our  ooinion: 

h'  lr  o t : fa  at  tan  city  council  cannot  legally  hire  the 

kayor  or  the  members  of  the  city  council  to  work  for 
toe  city  at  repairing  streets  for  so  much  per  hour  or 
per  day. 

hccond:  That  the  employing  by  the  hour  or  d^y  does 

not  ake  the  errtpl oyrr.cn' t legal,  nor  relieve  tie  officer 

fror:  the  prohibition  of  the  statutes. 

T ; ird;  Under  the  statutes  it  is  is  material  w ether 
the  officer  contracting  with  the  city  voted  to  hire 
hiuself^jie  t ie  prohibition  of  t s statute  is  not  t ->t 
he  r ialf^rote  to  ire  liiaself  >ut  ia  t at  no  officer 
eh. all  be  directly  or  Indirectly  interested  in  any  con- 
tract or  work  with  the  city.  Such  officer  may  be  em- 
ployed by  the  other  members  of  the  council,  he  himself 

not  vo tins:,  end  still  hie  employment  would  be  il  seal 
under  the  foregoing  sections. 

fourth : "'e  do  not  understand  that  tie  statute  nVes  it 

a crime  or  a forfeiture  of  office  for  the  council  to 
e-.  loy  others  in  violation  of  the  above  sections.  The 
prohibition  of  t’  e above  sections  is  that  the  e -ployed 
official  will  oecorne  cri  :i nelly  liable  and  be  removed  from 
office.  He  cennot,  if  he  does  the  ^ork  for  which  he 
e loyed,  recover  from  the  city  for  t.i3  -ervices,  for  the 
contract  is  1]  1.  The  officers,  however,  night  make 

t ea  selves  individually  1 is  ole  by  raying  out  to  the 
employed  officer  : index  the  illegal  contract. 

Fifth : 


If  a member  of  the  council  h?>e  k o "’ledge  that 


r.  L,  3.  Bolcourt, 


Septe  her  57,  1933. 


the  above  section  it?  beiny  violated,  he-  ieve  it 
is  hie  duty  to  inf  or-"  the  Prosecuting  attorney  of  the 
County  so  that  be  *ay  take  such  notion  *s  in  hie 
judf  Tient  the  matter  requires. 


Very  t ml  y y 'urn  , 


Lrt ant  A t c rne y ■ e i e r al . 


Ai  -■  XV..L : 


Attorney  0-e  n er  *■>  1 . 


F Ti-. 


• n 

* . 


County  Collectors  Bond 


October  27, 


A 


Mr*  Joseph  M.  Bone,  Jr. 
Prosecuting  Attorney 
Mexico,  Missouri. 

Dear  Mr.  Bone: 


1933 

Wh' 


ere  an  addlt ional  or  new 
bond  is  required  of  the  present 
County  Collector  the  amount 
thereof  Is  to  be  calcuMed  as 
prescribed  by  Laws  1933  page 
464,  Section  1,  which  law 
repeals  and  reenacts  thB  old 
Section  9885  R.  S.  Mo.  1929 
which  was  heretofore  applicable, 


We  have  received  your  letter  of  October  24,  1933, 
In  which  was  contained  a request  for  an  opinion  as  lb  Hows: 


"The  present  collectors  bond  of  Audrain  County, 
as  required  by  the  County  Court  was  set  at  approximately 
$450,000.00.  He  gave  a personal  bond  to  qualify.  Since 
giving  this  bond,  two  of  the  sureties  are  deceased,  some 
have  made  assignments  of  their  property,  and  others  have 
become  insolvent. 


"The  County  Court  wishes  to  req  ire  on  additional 
Bondsman.  As  I understand  the  law,  this  requires  the  giv- 
ing of  a new  bond.  The  sections  applicable  are  sections 
9885,  9892  nnd  $89 3,  R.  S.  of  Mo.  1929. 

"Also,  section  9885  R.S.  of  Mo.  1928  was  amended 
by  the  laws  of  1933,  page  464,  which  makes  the  minimum  re- 
quirement of  the  bond,  to  be  "in  a sum  equal  to  the  largest 
total  collections  made  during  any  one  month  of  the  year 
proceeding  his  election  or  appointment,  plus  ten  percent 
of  said  amount".  This  amendment  makes  the  minimum  require- 
ment less  then  that  required  in  the  original  section  9885 
R.S.  of  Mo.  1929. 


"Kindly  advise  me  whether  if  an  additional  or  new 
bond  is  given,  the  oiiglnal  or  the  mended  section  is  appli- 
cable." 


we  have  no  hesitation  In  holding  that  the  mended 
section  Lows  1933,  page  464,  is  the  section  to  be  followed  in 
ascertaining  the  amount  of  the  collector's  bond  required. 


jeotlon  X,  Laws  1833,  peg*  464,  reads  to  pert  ec  follow*: 


"Section  1,  Repealing  end  reenacting  .notion  9635: 

That  Scot  Ion  9906  of  Article  Till,  Chapter  59,  Revised 
Statutes  of  Missouri  f<r  1929,  toe  and  ths  sane  la  hereby 
repealed  end  a new  section  enacted  In  lieu  thereof  to  be 
knoen  and  numbered  Section  9S95  and  to  rend  as  lb  Hows: 

Scot  ton  9365  Collectors  bond  - Conditions  - very 
Collootor  of  revenue  In  the  various  counties  of  this  state, 
etc.,  etc." 

The  r.ew  lee  Is  then  set  out  changing  the  requl recent  es  to 
the  eat  unt  of  ths  bond.  This  lav.  In  aooordanoe  with  Article  IT, 
section  36,  of  the  Constitution  of  Missouri,  went  Into  offset  ninety 
days  after  the  adjournment  of  the  aaaalon  at  which  it  wee  snooted.  The 
old  lev  eeesed  to  exist  end  only  the  nee  lee  regained.  The  County 
Court  In  It  a requirements  aa  to  thase  b<  nda  la  Halted  to  the  letter 
of  the  present  lee  es  It  stands  In  the  statutes. 

The  etovc  is  true  whether  It  has  to  do  with  the  accepting 
of  new  bands  fren  new  collectors  or  the  requiring  of  additional 
security  from  old  ones.  In  this  oonneotlon  we  cuote  fron  the  opinion 
of  the  Jupre-e  C urt  of  Missouri  In  the  ease  of  Stote  vs.  erd,  40  S.v. 
2nd  1074  at  page  1078  aa  f llows; 

"In  Brown  ve.  Hera ho 11,  241  HO.  707,  145  6.  V.  810  l.C.  815, 
this  CiUrt  ruled: 

*A  subsequent  set  of  the  Legislature  rapes  ling  end 

reenaotlng,  at  t e aaee  tins,  n pre-existing  statute, 

Is  but  s continuation  of  the  letter,  end  the  lew  dates 

fron  the  passage  of  the  first  statute  end  not  tha  latter. 

State  ex  rel  vs.  Jason,  153  Ho.  23,  1.  o.  56-59,  54  S.  w. 

524;  atom  ex  rel  vs.  County  Court,  53  Bo.  128,  1.  o. 

129-130;  Saith  vs.  People,  47  p.  T.  ?30.# 

And  this  le  true  even  though  tha  new  oeotton  8246  of 
Rev.  St.  1929  contained  Modifications  of  tho  repealed 
•set lone.  State  va.  Bradford,  314  Mo.  684,  285  3.  w.  496." 

Tha  obove  quoted  case  dcoldsd  on  July  3,  1931,  la,  we  feel, 
controlling  on  this  question,  in  addition,  the  obvious  intent  of  tie 
legislature  In  reenacting  the  above  neotlon  was  to  give  oot,e  rollff  to 
tha  oollaotors  In  tha  matter  of  giving  bonds.  Dos  of  the  basic 
principles  of  lew  in  this  state  as  in  all  states  la  that  ell  rulaa  of 
interpretation  of  statutes  ore  subordinate  to  that  of  requiring  de- 
termination of  the  legislative  Intent,  hoc  8 lets  va.  oohvurtzrcann 
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Service  Inc.  40  S.  W.  2nd  479,  1.  o.  480 


Very  truly  yours. 


Charles  it,  Howell,  Jr., 
Assistant  Attorney  General, 


Approved: 


Attorney  General 


COUNTY  TREASURER — Under  Township  Organization,  two  bonds  required 


Piled 

April  7,  1933  10 


FILED 

[I  o 

Prosecuting  Attorney 
Livingston  County 
Chilli eo the,  Missouri 

Dear  Sir* 


Your  Inquiry  for  an  opinion  from  this  office  has 
been  received  and  contains  the  followings 

"This  time  1 should  like  to  know  whether  or  not  a 
County  Treasurer  and  Ex-Officio  collector  in 
counties  under  Township  Organisation  la  required 
under  Sections  9266,  12133  and  9836,  Missouri 
Revised  Statutes  for  1929,  to  give  three  bonds  for 
the  faithful  performance  of  hla  duties,  or  If  not. 

Just  which  of  these  bonds  he  Is  required  to  give, 
also  if  the  County  Treasurer  is  permitted  to  charge 
in  addition  to  the  other  fees  allowed  him  by  law, 
the  one-half  of  one  percent  of  all  school  money 
disbursed  by  him,  as  set  out  In  Section  9266, 

Missouri  Revised  Statutes  for  1929." 

The  County  Treasurer  must  give  a bond  as  such  treas- 
urer under  the  provisions  of  Section  12133,  H.  S.  1929.  This 
applies  to  all  county  treasurers,  regardless  of  what  other 
duties  they  may  perform  in  addition  to  the  duties  as  treasurer. 

In  counties  where  the  Township  Organisation  plan  has 
been  adopted,  the  County  Treasurer  occupies  the  status  of  a 
dual  officer,  namely.  County  Treasurer  and  Ex-Officio  Collector. 
Sec.  12312  R.  S.  1929.  A person  occupying  this  dual  capacity 
must  give  a bond  covering  his  duties  as  collector.  Sec.  9886 
R.  3.  1929. 

Section  9266,  A.  S.  Mo,  1929,  does  not  apply  to  counties 
which  have  adopted  the  Township  Organization  law. 


Hon.  Herbert  M.  Braden 


April  7*  1933 


It  lij  therefore,  the  opinion  of  this  office  that  the 
County  Treasurer  must  give  a bond  under  Section  12133 » R.  E.  Mo. 
1929*  and  also  give  an  additional  bond  under  Sections  9986  and 
12312,  R.  S.  Mo.  1929}  and  that  the  County  Treasurer  under 
Township  Organisation  Is  not  entitled  to  any  compensation  provid- 
ed for  In  Section  9266,  R.  S.  Mo.  1929. 


Yours  very  truly. 


FRANKLIN  E.  REAGAN 
Assistant  Attorney-General . 


APPROVED » 

' ^rMcTerrmiiK 

Attorney-General 


FER:rah 


, corner  iildVdYUH  ASD  OOU  TY  UIuH.iAY  ..nGl.; El-Vti  — Sections  9009, 
9019  aiid  0030,  R.  o.  uo.  1939,  - j Ait  i e s and  salary  when  office 
of  Hi  ;hway  Kn^  ineer  abolished# 

/M'//-  1 , / ' r ' !«  7 

/ 1 


ApXll  10,  Id  3* 


FILED 

/o 


ton*  John  ii.  -yagg 
f roe  omit  in  Atto  may 

ljouj  ;!-  © County 
Ava,  : ir  oust 

leer  • r.  Jitaggi 

t?e  are  in  receipt  of  your  letter  of  March  I93.r/, 

in  w>  ich  you  request  an  opinion  or  ■■v-tione  BOOS 

. 1939.  In  connection  with  your  rooue.-t  you  date  the  follm?- 

it'Aj ; : 

"The  j rovi a i ons  of  the  i , .hwe. y n,  i near  have  t >em 
flu  e eu  in  this  eo  nty  v»d*x  section  3019*  'e  non 

have  a curve  or  who  contends  that  he  is  authorised 
to  gr  out  and.  do  any  work  or.  the  roads  wiich  to  hi n 
iiBtae  nocoa-  ar,  and  that  the  County  vault  be  lleble 
to  hi??  fox  his  ooMpenention*  The  County  Court  takes 
the  posit  ion  that  the  suxvear  1.  not  authorised  to 
co  any  work  a**  .x-offico  iigbwuy  n^lneer,  unlace 
orders  to  do  so  by  the  Court,  and  tlte reby  hen  e the 
b ,ne  of  content i on. 

, ow,  wliat  I want  to  know*  X nnty  liable  to 

the  . unreyox  for  work  done  on  the  roads  without  the 
order  of  the  county  Sourt#  I am  taking  the  itlcm, 
th  t the  County  if  not  li.hble  imleen  hv  is  ordered  to 
do  the  work  by  the  County  Court. * 

Upon  the  &ut  oxity  of  furloev , umyoi,  etc.  v. 
Wallace  et  al«,  County  Judges,  318  3*  ®*  890,  a ^cision  by  the 
field  Court  of  Appeal® , it  is  the  opl  i at  thie  dej>  rt~ 
Ksent  th  t the  (Surveyor  &u  Fx-ofi  iolo  l;;hv&y  tv.:ine-?r  is  entitled 
to  coupon;  tion  so  ruch,  when  authorised  by  the'  county  o urt  to 
receive  exso  for  services  which  the  c urt  on  ore  t be  - ne,  end 
not  otherwise# 

your  attention  is  called  to  the  lan  uage  of  the  court 
In  this  opinion,  Inst  pi  ra^ueph  uts  or  subdivision  "(1)H: 


»%t  the  contention  m do  by  C ell&nt  eboul  be  upheld. 


n.  Join*  , v 


A Til  10 , 1933 


than  we  mutit  necessarily  hold  that  to  vote  unde* 
sectl  n 10h71,  and  to  thereunder  nholinh  the  high- 
way engineer  aot  t.ean*  cln  ly  a change  of  the  maimer 
n.  anount  of  cor. pern. ration  to  be  paid  to  the  party 
acting  a-  hlthva  engineer,  at:  the  e reliant  ie  con- 
tend! n th  t ’he  ie  «.tit  bo  .nd  to  perform  exactly  the 
sama  cervlce  that  the  highway  engineer  voul  have 
performed,  even  though  the  people  have  rot  ml  out  this 
law*  fle  cannot  lend  sanction  to  this  narrow  oonotruo- 
ti  n,  as  it  would  appear  that  the  purpose  of  fi  ott  ne 
1 1 and  10:7b,  . Ki  1909,  v.  e to  permit  the  people 

of  4*  county  to  abolish  the  office  of  highway  engineer, 
yet  to  Ie  ve  it  possible  for  the  curve  or  to  perform 
the  outlet  that  the  highway  engineer  would  have  por- 
fonaou  hau  the  1st?  not  been  voted  out,  aflpwldod  he 

Z1&4.  ui&sl  iba.  ai.  Ma  jlr^uppe  dlfa5^. 

c The  nr r.  1 Intent  of  section  107.1  w o tc 

pomlt  the  people  of  a county  to  vote  out  a hi  tar&y 
en,  Inner  am.  to  obolish  the  utles  of  mitih  sni  lneer, 
ur  . th  t apT,  -t«c  1;V  enhtth  by  J. cectlou  titan  to 


y:«j  believe  a careful  reading  of  the  obov*  oaoe  will 
furnish  a catirtfactor  analysis  of  the  statutory  provisions  i*o- 
Intin  to  the  eufelnet  of  your  Inquiry.  If,  however,  there  remains 
e ota-"  meat Ion,  which  in  your  Judgment  is  not.  covered  b this 
opinion  t n<!  u >on  which  you  rest  re  further  advice,  we  shall  be 
pier  ced  to  go  Into  the  matter  further. 


Y''uro  ver  truly , 


L 0,  AB  Iff  CTO  ■ 

ASLintant  Attorney-  emeral* 


n hov  a: 


Ji/Y  MdltlTTRIOK 
At  to  mey-oen^rail  • 


*N  RE:  RIGHT  OF  TREASURER  IN  COUNTY  HATING  TOWNSHIP  ORGANIZATION 
TO  COMMISSION  FOR  HANDLING  INCOME  TAX. 

* — / I 

■$[  h-\  < / "/  > f 


April  14,  1933 


Hon.  Herbert  If.  Braden 

Prosecuting  Attorney  of  Livingston  County 
Chillieotfce,  Missouri 

Dear  sir: 


Your  letter  states  as  follows: 

*Z  am  writing  you  for  an  opinion  as  to  whether 
or  not  County  Treasurers  and  Ex-offloia 
co 11 so tor a under  counties  having  township 
organizations,  are  entitled  to  a two  per 
cent  oosmi salon  under  Section  13318, 

Missouri  Revised  Statutes  for  1919,  on 
taxes  paid  direct  into  the  State  Treasury  and 
prorated  to  the  counties,  thereafter.* 

Section  10133  1.3.  Mo.,  1939,  provides  as  follows: 

* Assessors  and  collectors  shall  be  compensated 
In  like  warmer  and  in  like  amounts  as  for  the 
assessments  of  other  taxes:  Provided,  that 
In  counties  in  which  the  assessors  and  collec- 
tors are  paid  a fixed  salary,  that  in  addition 
to  the  salary  paid,  they  shall  be  permitted 
to  charge  for  work  performed  in  the  assessing 
and  collecting  f the  income  tax,  as  provided 
by  this  article,  the  same  fees  as  are  charged 
by  assessors  and  collectors  whose  salary  is 
not  fixed  by  law,  and  which  fees  so  charged  by 
said  assessors  and  collectors  for  services 
rendered  in  assessing  and  collecting  income 
tax  shall  be  paid  by  the  state.* 

lection  9969  R.3.  Mo.,  1939,  gives  collectors  four 
percent  on  back  taxes  and  delinquent  taxes  except  in  the  City  of 
3t.  Louis  and  other  cities  >f  similar  size. 

section  393b  R.3.  Mo.,  1939,  provides  compensation 
of  collectors  in  all  counties  and  cities  and  the  percentage 
retained  as  commissions  on  collected  taxes  is  graduated  according 
to  the  amount  of  taxes  levied  in  any  one  year.  The  amount  of 
eoia&lssioas  that  can  be  retained  is  limited  by  Sub-Seat ions  14 
and  15  of  Section  9935,  Sub-Section  14  providing  that  in  all 
counties  or  cities  where  the  levy  of  taxes  in  any  one  year  exceeds 


FI  LED: 

fe 

■ . 1 / y 


Km.  ; order t Braden 
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#3*000,000,  collector  t&y  retain  not  to  exceed  ;3l0t000,  while 
iub-.;eoti.>n  IS  of  lection  9935  limits  all  other  collectors  to 
?9,QOQ  as  Qom paasat ion  in  full. 

My  construction  of  these  vari  ua  aecti  ns  of  the 
statute,  toother  with  Beotian  13316  K. 3.,  &q,  1939,  providing 
for  salary  to  be  allowed  county  treasurer,  is  that  county 
treasurer  in  a county  having  township  organization  for  handling 
income  tax  would  be  allowed  the  percentage  he  would  be  entitled 
to  under  section  9935  and  that  as  I have  nt  ted  Is  governed  by 
the  amount  of  the  tax  levy  in  any  one  year,  Tnu  do  not  cay, 
and,  of  course,  I do  not  know  what  the  ariount  of  the  tax  levy, 
including  license  taxes,  is  in  Livingston  County  for  any  one 
year,  but  this,  of  c uroe,  you  ma.  readily  determine. 

Tours  very  truly, 


m i&m  c.  ORO* 


APPROVED: 


A t torney-Ceneral 


RE:  When  similar  trade  mark  can  be  registered 


April  29,  1933. 


Hon.  Dwight  H.  Brown, 
Secretary  of  State, 
Jefferson  City,  Mo. 


FILED 


Dear  Sir: 


It  is  my  opinion  a trade  marie 
"BESTtlABE" , submitted  by  Best  Malt  Products 
Company  is  not  entitled  to  registration  in 
this  state  ins  view  of  the  fact  that  the  name 
is  now  registered  for  Bestmade  Malt  Syrup. 


Yours  very  truly. 


EDWARD  C.  CROW 


A PROVED: 


Attorney  General' 


ECC : AH 


•S*  I return  ymi  herewith  letter,  ttsft  and 
application  far  registration  of  ti^do-  nrfc  frara 
eat  i'lt  Fwflmtt  Co* 


n g 


■iQTOa  vsdicidfiai  Hegi stored  operators  discussed. 

/.  -c-  '>■'/  ; 1 ■ - i 


y 

May  17t  1833  jf 


Hon,  Herbert  M*  iir&den 


Prosecuting  Attonwy 
* ivingatoa  County 
illlicothe,  I ' i 3bout1 


'de  r ;lr* 

Hal  a 1 is  to  onager  your  letter  of  May  3,  1833,  whieh 
Is  ig  follows* 

“I  ara  writing  for  an  opinion  as  to  whether 
or  not,  under  the  liotox  Vehicle  Act,  and 
particularly  under  lection  778H,  Missouri 
kevised  tit  tutea  fox  1939,  a boy  of  the  age 
of  17  years,  who  claims  to  own  a half  in- 
terest in  a garage  business  wnioii  Is  operated 
by  his  father  and  him  elf,  and  who  operates 
iso  tor  vehicles  as  a part  of  his  duties  In 
operating  this  garage,  la  guilty  of  viola- 
ting the  degi stared  operator  section  under 
the  definitions  of  "persons  ruad  icgi  stored 
Opex  tors**  aa  defined  by  .action  77S9, 

(isnouxi  devised  Statutes  fox  1938.  where 
he  operates  a factor  vehicle  without  either 
a chauffeurs  license  or  a Hegi  stored  o -era  tor  a 
license. 


The  highway  putraiiaan  made  an  arre  t of 
such  a per  an  and  he  was  fined  in  the  Justice 
Court,  and  appeal od  to  the  Circuit  Ccurt, 
and  it  is  she  defendant* a contention  that 
he  is  not  requir  d un.or  the  lav;  to  have  a 
egi stored  Operator  license. 


I have  se birched  the  Statutes  and  digest,  but 
without  success  in  finding  say  authority  for 
this  contention  and  on  the  suggestion  of  the 
Circuit  Judge,  I am  writing  fox  your  o in Ion 
ic  i lex  these  f so  t s . 


I trust  th  t this  Is  a statement  sufficient  on 
which  to  ba^e  an  in  elli,  ent  o pinion. " 


Hon,  Herbert  ....  Braden. 
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•action  77U8  R.  . Ho,  1939  reads  In  part  aa  follows: 

•This  rticle  shall  he  exclusively  con- 
trol ling  on  the  re,  1 strati  on,  etc. • 
and  upon  the  registration  ur*d  regulation 
of  chauffeurs,  operators,  and  other 
drivers  of  motor  venldes,*  • •< 

lection  7736  U.  8.  Mo.  1939  la  divided  Into  two  parts.  bnrt 
• x*  in  the  portion  pertinent  to  the  matter  under  consideration 
reads  aa  follows 1 

"Svory  person  tealrlug  to  op-  rate  a motor 
vehicle  as  a r«gl<'t-9Ted  operator  shall  file 
In  thu  office  of  the  ooonlaslonor  a at  tenant 
coat  tiling  his  none,  age.  eto*  • * m* 

And  part  *3*  of  the  same  statute  la  aa  follows: 

*m  m *3o  certificate  aa  a registered  oper  tor 
shall  be  issued  to  any  person  under  the  j‘,e 

fit  ttehnn  yiarii* 

jeotlon  7783  R.  8.  r*o.  19 '39  orcvl.’ias: 

*(a)  01  aol ay  of  registration  oertlflo  tee: 

Chauffeurs  and  registered  operator*  shall  at 
all  tin i a oerry,  subject  to  Inspection,  the 
registration  certificate  furnished  by  the 

commissioner.*  * •" 

-«ctlon  7788,  p rt  1 >•  provldee  the  penalty  for  violations. 

It  will  be  seen  from  the  grouping  of  the  above  statutes  that 
a registered  oper  tor  must  obtain  a certificate  of  registration 
and  h ve  such  on  display  at  all  tin  s. 

..  action  7706-b,  R.  J.  «o,  1939,  provldee  tht=t  a >er  son  ;nunt 
be  of  the  iige  of  eighteen  or  over  before  a certificate  will  be 
Issued  to  his 

Tou  state  the  person  ch  rged  with  being  a registered  operator 
is  seventeen  ye  rs  of  age.  Therefore,  ho  o uld  not  h ve  obtained 
a certificate  of  a registered  op-  rator  If  he  desired.  However, 
tula  oes  not  mean  he  o juld  violate  the  above  orovlaiona  of  the 
statutes  that  bar  him  on  aooount  of  la  ore.  The  question  then 
being  what  la  a regie t red  operator? 
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motion  7759  H.  i.  :to.  1939  defines  It  -i a follows! 

*•  • •'  ieglstexed  Operator1*  ta  o orator, 
o tner  than  a chuf feur,  who  regularly 
operates  a motor  ve.iiele  of  another  person 
In  toe  course  of,  or  as  n incident  to  his 
employment,  hut  waose  principal  occupation 
is  not  the  operating  of  auon  motor  vehicle.  * 

Tula  definition  in  our  mind  Is  plain  and  un  ■jsblfcuoua,  pmi  the 
orda  uaed  therein  should  he  given  their  ordinary  and  usual  meaning. 
Tou  will  tnua  see  it  is  a Witter  of  applying  thl  i definition  to  the 
facts  In  your  case. 

In  view  of  the  fact  that  this  matter  is  now  before  the  court 
for  determination,  *ve  reserve  our  o Ini  on  ns  to  ‘.rh ether  aid  .xsrnon 
as  ia. nt tuned  in  your  letter  Is  guilty  of  violating  th+>  r *-i-,t»  red 
o per- tor  action.  «ve  te  rely  say  th  t in  our  opinion  if  the  f-cto 
show  a person  Is  a reglHtexed  operator  within  the  meaning  of  the 
definition  of  th*?  statute,  « *oovs  set  out,  then  ouon  person 
saould  h ve  suoh  licence  and  keep  s me  on  display  nd  his  f 1 ure 
to  u ■»«  one  or  to  display  It  woold  mo.} eat  him  to  the  punish  ont 
prescribed* 


Tours  very  truly. 


JUiid  u.  HotWJOilTau, 

issl^tuit  'ttorney  General. 


APi‘fk)V*gD  

\ t corney  il  nur  1. 


JuHSMK 


SCHOOLS;-  TOWU#  (.'TTY  or  CONSOLIDATED  District  car,  dissolve  if 
two- thirds  of  the  RESIDENT  VOTERS  anT^AXP  YfcfcS, 
PRESENT  a«l  VOTING  shell  SO  vote . 


Ns 


19,  1955./ 


IFIIEdI 


•ion.  ilerbert  '4.  Bremen 

Prosecuting  Attorney 
Livingston  County 
Chilli co the,  Blsfouri 

fear  . ; radon r 

Your  letter  of  Nay  6,  1093,  received,  wherein  you 
requested  an  opinion  regarding  the  following: 

”1  would  be  pleased  to  have  an  opinion  e me  truing 
.'action  9531,  Nlsrourl  Revised  Statutes  for  1369, 
ss  emended  by  .'esslo^  Acts  of  1331,  st  page  361. 

The  part  that  I a ho  Id  like  to  have  an  opinio^  on 
' s that  provision  which  nrovldes  that  1 If  two- 
thirds  of  the  resident  voters  and  tax  payers  of 
such  school  district  present  and  voting,  shall 
vote  to  dissolve  such  town,  city,  or  consol I da ted 
school  district,  then  fro n and  after  that  date  the 
said  town,  city  or  consolidated  school  district 
shall  be  dissolved. * That  le,  whether  to  dissolve 
a consolidated  district  shall  require  two  thirds 
of  all  of  the  voters  end  tax  payers  of  raid  district, 
or  whether  two -third®  of  those  attending  said  meet- 
ing are  all  that  Is  required  to  dissolve  the  district." 

r action  >351,  R.  S,  1969,  before  being  amended,  created 
a rest  deal  of  s rife  and  even  bltterneea  among  neighbors  nnd 
friends  in  Clay  County  in  an  affort  to  dissolve  the  consolidated 
school  district.  The  court  even  said: 


in 


lappeor  to  have  I 

leislai  ant  nniiii 


TOMMP 

Li  is.  n«sa 


Q&te&jasL  ill®  nnsHii  nc  ib®  £a?f® 

are  irul.y  lost  unfortunate  an  i tena to  cripple 
Mrle’ili  tSe  cause  of  education.  Hut  they  are  not 
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natters  which  affect  the  merits  of  this  ease  In 
any  way.  They  concern  only  the  parties  and  those 
living  In  the  o jneolldated  district.  The  question 
of  who  Is  right  and  who  is  wrong  has  no  bearing 
in  the  decision  of  the  case  before  ur.  Right  or 
wrong,  two-t  irds  of  the  resident  voters  and  tax- 
oayers  of  any  consolidated  school  district  have  the 
unquestioned  power,  under  due  and  orderly  statutory 
procedure.  to  disorganise  such  district.  ■-  * * * * 

T'wo- thirds  of  the  resident  voters  and  tax  pay  ra  of 
the  district  have  spelean  for  disorganisation.  It 
become e the  duty  of  this  court  to  hold  that  the  will 
of  such  majority,  as  thus  expressed,  must  prevail." 

State  ex  rel.  Clements.  90S  Mb.  207  1.  c.  307.  308. 

The  people  in  the  community  had  gone  to  an  expensive 
trial  or  hearing  and  273  peoole  had  taken  the  witness  stand  etc., 
to  say  nothing  of  the  bitterness  and  All  feeling  that  hsd  been 
engendered  by  having  to  go  into  and  Investigate  mder  the  OLD 
LAW  (Sec*  9331  R.  S.  1929).  So  as  to  Obviate  ana  avoid  such 
lengthly  and  expensive  proceed  in;a  the  Legislature  in  1'  31  inserted 
three  words  in  the  section,  to-wlt.  "PRESFRT  A HD  VdTIHfl". 

"•If  such  had  been  the  Intent  It  could  have  been 
easily  and  plainly  expressed  by  saying  that  the 
result  should  be  determined  by  a majority  of 
those  PRESENT  AMD  VuTlHQ  at  suoh  meeting.1" 

State  ex  rel.  Sheridan  Consolidated  fehool  District. 

310  MO.  258  1.  c.  £65.  £66. 

So  that. the  statute  as  amended  and  simplified  by  the 
suggestion  in  the  last  cited  case,  now  reads  es  follows: 

"Any  t .. wn „ city  or  consolidated  school  district 
heretofore  organised  under  the  laws  of  this  state, 
or  which  may  be  herearter  organised,  shall  be 
privileged  to  disorganise  or  abolish  such  organiza- 
tion by  a vots  of  the  resident  votors  and  taxpayers 
of  such  school  district,  first  giving  fifteen  days' 
notlee.  which  notice  shall  be  signed  by  at  least 
tan  qualified  resident  voters  and  taxpayers  of  suoh 
town,  city  or  consolidated  school  district;  and  there 
shall  be  five  notices  put  up  in  five  public  places 
in  said  school  diatrlot.  Such  notices  shall  recite 
therein  that  there  will  be  a public  meeting  of  the 
resident  voters  and  taxpayers  of  said  school  district 
at  the  school  house  in  said  school  district  and  at 
said  meeting.  If  two-thirds  of  the  resident  voters 
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and  taxpayers  of  such  school  district  PRESENT  AND 
VOTING,  shall  vote  to  dissolve  such  town,  olty  or 
consolidated  school  district,  thsn  PROS  AID  AFT TO 
THAT  DATE  the  said  town,  city  or  consolidated  school 
district  ahJ/lHbcT dlt solved.  ancT  the  seme  terr  1 tor./ 

Tne\u<ie3  fn  YalcT* school  district  may  be  organised 
Into  e common  school  district  under  article  3 of  this 
chapter." 

Answering  your  question  aa  to  "whether  to  dissolve  a 
consolidate'!  district  ahsll  require  two-thirds  of  all  of  the 
voters  and  tax  payers  of  raid  dlstrlot,  or  whether  two-thirds  of 
those  attending  said  meeting  (and  voting)”,  will  say  that  It  Is 
our  opinion  that,  "If  two- thirds  of  the  resident  voters  and 
taxpayers  of  such  school  district  PEE SKIT  AID  VOTING,  shall  vote 
to  dl evolve  such  town,  city  or  consolidated  school  district, 

THEN  PRO  * AID  AFTER  THAT  DAT?  the  said  town,  city  or  consolidated 
•eh  ol  dlstrlot  shall  be  dissolved." 


Very  resoeot  fully. 


„ _ „ 

GEO,  H.  &tr6thkf 

Assistant  Attorney- 'eneral . 


APPR  OVED: 

ELY  IcKIh’fn  CK 

Attorney-  >ener»l. 


JBEjEO 


lAXAfl  ON —Delinquent  taxes — Interest  and  collectors  commission 

as  provided  for  in  Senate  Bil'.  94*  1’is  opinion  should  he 
cross-referenced  under  county  collector's  commission. 


June  3rd,  19??  y' 


J.  :> 


Hon*  i\  M.  Brady, 

Prosecuting  Attorney, 
fcarsa  , Missouri 

Dear  Mr.  Bi&dyl 

I acknowledge  rece' . t of  your  request  for  an  opinion  of  this 
office  respecting  inter  st  on  delinquent  taxes  ana  county  col- 
lectors cammiSiit  jn  the-:  eon,  which  r que&t  rends  as  follows* 

* 1 would  like  to  have  you 

advise  me  wh  t the  Interest  will  he  on  195? 
taxes  after  January  1,  1934,  and  what  com- 
mission the  county  collector  will  be  entitled 
to  receive  on  such  taxes** 

During  the  prst  ses  ion  of  the  Legislative,  the  General  Assembly 
enacted  Senate  Bill  94  which  as  a p,  roved  by  the  Gove  nor  on 
April  7th,  193?.  and  will  become  effective  July  £4th,  103?.  This 
Act  among  -nany  othor  things  repealed  the  present  action  095 2 
and  enacted  a new  section  995£  prrts  of  whi ch  road  as  follows* 

"Section  995!/-  -Between  the  first  of  Janu  ry 
and  the  first  of  July  of  the  year  1334  and 
annually  thereafter  and  1 mediately  up  n the 
effective  date  of  this  Act,  the  county  col- 
lector sh  ill  make  out  and  record  * * * a list 
of  lands  and  lots  returned  ?nd  remaining  do- 
ji lnquent  for  taxes  * * * and  charging  them 
with  the  amount  of  de^incuent  tax  * * * and 
in  ddition  thereto  a panrlty  of  10  per 
centum  on  such  tax  delinquent  from  the  pre- 
codiny  year  ana  an  additional  annus 1 ten  psr 
centum  on  taxes  for  each  year  prior  to  the 
preceding  year  * * * providing  however  if 
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taxes  are  paid  on  land  or  lots  del in* 
event  for  the  preceding  year  at  any 
time  prior  to  sale  thereof  * * * the 
per  centum  of  penalty  added  shall  not 
exceed  one  per  cent '.ns  per  month  or 
fractional  part  thereof  or  ten  per 
centum  annually  * * ** 

Accordl  gly,  penalty  Interest  on  1333  ta  es  after  January  1st* 
1934  will  be  1/t  per  month  with  a maximum  penalty  Interest  charge 
of  10£  for  a year  or  fraction  thereof. 

?he  General  Assembly  in  Senate  Bill  94  also  repealed  section 
9969  he  vised  Statutes  of  Missouri  Bir9  and  enacted  In  lieu  thereof 
a new  section  to  be  known  as  section  9369,  which  reads  as 
follows1 


■Fees  ahall  be  allowed  for  services  rendered 
under  the  provisions  of  this  article,  as 
follows}  to  tilt  collector,  except  in  such 
cities,  on  all  sums  collected;  In  such 
cities,  2%  on  all  sums  coll eo ted  — * • *■ 

It  Is  accordingly  apparnt  that  under  this  naw  law  the  collecfco- ! 
commission  on  delin  uent  taxes  has  been  reduced  from  to  £jt. 


Respectfully  submitted. 


BAHKI  G.  S.ALiiiUi#  Jr., 
Assistant  Attorney-General 


AP 'i  07£L>: 


Koiiicraror™ 

Attorney ’•Genera’ 
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Collection  of  delinquent  rai 
enforce  payment  not  ba  red  b. 


Hon.  F.  H.  Brady, 

Prosecuting  attorney, 

‘■arsav,  Missouri* 

My  dear  M . &radyi 

T acknowledge  receipt  of  your  letter  r -quest in,,  an  ooinloa  of 
office  respecting  the  collection  of  del in ■ u eat  railroad  taxes 
parts  of  which  r ad  as  follows: 

” 2 he  Missouri  Pacific  ^ailrosd 

Company  has  failed  to  pay  it  1935;  taxes  in  Kenton 
County  and  we  would  like  to  bring  suit  for  the*  and 
would  appreciate  any  suggestions  as  to  any  n 
method  of  proceedings  if  there  is  any  change  from 
the  former  law. 


to  also  heard  that  soae  sort 
of  Bankruptcy  or  Kee&lvershl?  was  in  effect  as  the 
Missouri  Pacific  railroad  Company  and  •■■■  on  Id  .-.pprecia to 
any  information  you  may  have  es  to  this  and  if  it 
would  affect  a suit  against  the  Co.  any  for  t-xes*B 

in  the  last  Bessioa  of  the  Legislate  r©,  donate  Bill  31)  as  Pissed 
b the  u ne;  si  Assembly  and  approved  b the  'Jo  w mar  on  !1  11th 
l.i?;  . T"is  Bill  among  ©the  things  provide  that  fch^  collectors 
of  rt venue  of  the  counties  ana  cities  of  th  &• s -e  are  author! rod 
ana  directed  to  accept  the  origin'!  -a  of  the  taxes  due  from 

£uij  taxpsy  cr  on  s delinquent  per  sene!  list  or  os  see  sod  gainst  any 
real-  estate  contained  in  the  back  tax  bo  k.  with  u t th  p -yarent  of 
penalties,  interest  enc  costs  provided  the  payment  of  th":  original 
aa  unt  of  the  tax  is  mode  pilar  to  June  ?Oth , IS?/*  While  tris 
^ct  permit 3 the  t:  x payer  to  pay  the  face  ateount  oh  his  tax  ^ with- 
out any  penalty , interest  and  joat,  It  does  not  prevent  or  bar 
the  institution  of  say  action,  upon  fchr  delinquent  tax.  Accordingly, 
wh  le  you  arc  not  prohibited  from  instituting  the  suit,  the  Mi  o>;ri 
Pacific  Kail  road  Company  is  permitted  undo  this  la*-  to  tender  and 
pay  to  your  collector  the  original  amount  of  the  tax  with  ut  pea  it/ 
Interest  or  cost,  provlcing  such  is  m* d®  befo  . June’ 

If  such  payment  le  made  bet  eon  June  ?0tl:  sad  Mi  u-  • "■'at  13k- 
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the  collector  is  authorized  and  directed  to  -cee.-t  trr  original 
amount  of  the  tax  plus  Zb%  of  the  accrued  inter  st,  parities  and 

costs*  If  payment  is  mode  Between  August  flat  and  October  fist, 

19? 5 the  collector  Is  authorized  and  dir  etd  to  accept  the  original 
amount  of  the  tax  plus  50$  of  the  accrued  Inter  it,  penal:  i?*.?*  and 
costs*  If  paid  bet  een  October  31st  and  Bec©",ber  fist,  1935?  the 
col  ecfcor  is  authorised  eno  directed  tc  accept  the  original  & rr  unt 
of  the  tax  plus  ?$$  of  the  accrued  inters  t,  penal tl  ■ and  cos'  • . 

If  not  piid  on  or  be  for:.  January  1st,  19  "4  the  taxpayer  is  required 
to  pay  the  original  em  unt  of  the  tax  plus  all  accrued  interest, 
penalties  and  costs  as  though  Senate  Bill  99  had  net  been  ens.r  . d. 

I am  attaching  hereto  t copy  of  Senate  Bill  BO  for  your  it  formation* 
I am  enclosing  to  you  a copy  of  an  c in  ion  of  this  office  r>  speettng 
the  a p pile  ability  of  B-aete  Bill  SO  to  delinquent  rr.il  road  taxes. 

In  reply  to  the  matter  contained  in  your  second  p ragra.-h  - bove 
puot  d,  I aavls®  that  conservators  have  been  appoint  ■:  for  the 
MIss-ouri  Pacific  hailroad  as  provided  by  the  recently  enacted  «jmd- 
aent  to  the  Federal  Bankruptcy  Act,  Bfcich  nay  be  f rad  i the  B&  • 
193?  Cumulative  Pamphlet  of  the  United  £ at  es  Code  Annotated.  If 
you  desire  to  p osecute  y ur  suit  for  taxes  tc  Hess  of  Sena  e 
Bill  80  - ad  dost  e information  as  to  the  effect  of  the  n®c©iv  ,-,hi 
on  your  suit,  kindly  make  & fu  the;  r quest  to  this  office  retting 
forth  the  particular  matters  upon  -«drlch  you  desire  inform  t i n. 


fours  very  truly. 


Hi  ill’  G . k A L i ft  i,  a , J j* . t 
Assistant  At  to  rnsy-C  one  r al 


AiViiGVrln 


hOt  McKltlhlCK 
A t to  m ey-0 ene  &1 


ry/vs.  * 

r.u*.  *ah 


PROSECUTING  ATTORNEY:  Duty  to 

section 

V i 


enforce  anti-nepotism 
of  the  Constitution 

i(  /f  t.  \ y-w  > 


June  21 f 1933. 


Hon.  Herbert  M.  Braden, 
Prosecuting  Attorney, 
Chi  Hi  co  the , Missouri  • 


Bear  Sir: 


We  are  in  receipt  of  your  letter  dated  June  10,  1933, 
the  first  paragraph  of  which  is  as  follows: 

”1  am  writing  you  for  an  opinion 
as  to  whether  or  not  it  is  the  duty  of 
a prosecuting  attorney  to  bring  ouster 
proceedings  against  a member  of  a school 
board  who  appoints  a member  of  his  fam- 
ily as  a judge  of  a school  election, 
under  section  13  of  article  14  of  the 
Constitution  of  the  State  of  Mo.* 

In  answer  to  the  above  interrogatory,  it  is  the  opin- 
ion of  this  department  that  the  Prosecuting  Attorney  may,  in 
the  exercise  of  his  discretion,  bring  ouster  proceedings  for 
a violation  of  the  anti-nepotism  section  of  the  Constitution 
where  the  office  which  has  been  forfeited  is  within  the  county. 
In  other  words,  if  the  anti-nepotism  section  of  the  Constitu- 
tion applies  to  school  boards,  then  if  a director  violates 
same  within  your  county,  you  have  ample  authority  under  the 
statutes  of  the  state,  as  will  be  hereinafter  disclosed,  to 
bring  Quo  warranto  proceedings  against  him  in  the  Circuit  Court 
of  your  county. 


See.  1618  3.S.  of  Uom  1929  provides: 

"In  case  any  person  shall  usurp, 
intrude  into  or  unlawfully  hold  or 
execute  any  office  or  franchise,  the 
attorney-general  of  the  3tate,  or  any 
circuit  or  prosecuting  attorney  of  the 
county  in  which  the  action  is  commenced, 
shall  exhibit  to  the  circuit  court,  or 
other  court  having  concurrent  Jurisdic- 
tion therewith  in  civil  cases,  an  informa- 
tion in  the  nature  of  quo  warranto, 
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at  the  relation  of  any  person  desiring 
to  prosecute  the  same.  ***** 


Under  the  above  section  of  the  Constitution,  in  view 
of  the  case  of  State  ex  inf.  Norman  v.  Ellis,  325  Mo.  154,  l.o. 
159,  it  is  the  opinion  of  this  department  that  either  the  Prose- 
cuting Attorney  may,  in  his  capacity  as  Prosecuting  Attorney, 
file  such  proceeding,  or  a pr irate  individual  in  the  name  of  the 
Prosecuting  Attorney  may  do  so. 

Since  this  section  has  been  adequately  discussed  in 
the  above  decision  at  the  page  there  mentioned,  we  sill  not  copy 
the  same  here  but  refer  you  to  said  opinion,  as  well  as  the 
annotations  found  in  the  official  statute  book  under  Sec.  1616 
hereinabove  referred  to. 

For  your  convenience,  we  are  inclosing  you  herewith 
a copy  of  a Ouo  Warranto  Petition  which  we  have  filed  in  the 
Supreme  Court  relating  to  a matter  concerning  a school  board. 

This  form  may  be  used  also  in  the  Circuit  Court. 

As  to  the  second  paragraph  of  your  letter  and  the 
question  therein  included,  this  department,  in  view  of  the  ease 
of  State  of  Missouri  v.  Whittle,  which  has  recently  been  filed  in 
the  Supreme  Court  and  which  will  be  decided  before  August  15, 
is  rendering  no  opinion  as  to  whether  or  not  a school  director 
is  such  an  officer  falling  within  the  contemplation  of  the  anti- 
nepotism section  of  the  Constitution  so  as  to  make  said  section 
applicable  to  him. 

When  the  above  case  is  decided  by  the  Supreme  Court, 
which  we  understand  will  be  shortly,  we  will  forward  to  your 
office  a memorandum  as  to  the  court’s  ruling. 

Trusting  that  the  above  sufficiently  answers  your 
inquiries  of  said  date,  we  are 


Tours  very  truly. 


POWELL  B.  MCHANST, 
Assistant  Attorney  General 


APPROVED: 


ROT  Me  K1 TTHI CK  ~ 
Attorney  General 


) 


ST.  LOUIS  CuUflfY — Salaries  of  Corafcy  Judges,  clerics  and  proMuutvg 

attorneys— how  determined. 


June  find. 


Hen.  Gillian!  5U  Bray, 
County  Counselor, 

St.  Louis  County, 
Clayton,  Missouri. 


Lea r Sir* 


fce  received  your  letter  of  Jun  . 14th,  19S?  requesting  an  opinion 
from  this  Office  upon  the  subject  of  salary  to  certain  co  nty 
officials  in  your  county,  lour  request  is  a;  follows* 


*A  question  has  orison  ia  £*  . Loui.r  County  as 
to  the  popula  ion  of  this  County.  Owing  to  the 
fact  that  the  various  officers  in  tfaf.  County 
are  nov  contending  that  they  ar  entitled  to 
salaries  wr  ich  apply  to  Counties  of  3 ,000 
inha.  it;  nts. 


The  Lection  under  which  they  are  basing  their 
claim  is  Section  11838  of  the  Berimed  Statutes 
of  1919,  and  Section  11786.  In  the  19JJ8  Presi- 
dential hle.tion  the  e was  a total  vote  cast 
of  76,732  in  this  County,  ; nd  in  accordance 
to  the  method  provided  in  Sect!  n 117  C the 
population  of  St.  Louis  County  for  thj  purpose 
of  fixing  the  classification  of  said  County 
for  salary  purposes  was  387,665. * 

In  pssing  upon  this  matter  it  will  be  necessary  to  draw  a dis- 
tinction bet Teen  the  effect  to  be  given  to  e general  law,  and  a 
special  laa.  In  State  v.  Imhoff,  38  8.  »<.  l.c.  115,  the  supreme 
Court  in  an  opinion  by  Judge  ftalker,  s la: 

"Ihe  have  s :id,  not  once,  but  a number  of  times, 
that  where  the.  e &r-  t*o  acts,  anr.  the  provisions 
of  one  has  special  applicf.tl^n  to  a p>  rtlcu ' er 
subject  and  the  other  Is  general  In  Its  term, 
and  its  standing  alone  would  Include  the  sane 
matter  end  thus  conflict  with  th.  special  act, 
then  the  latte-  must  be  constnjea  as  accepted 
out  of  the  provisi  ns  of  the  general  act,  and 
hence  not  effected  by  th  enactment  of  the 
latter.* 

At  the  outset,  ther  is  dir  ctly  involved  i:i  this  question,  Sect  on 
11,  Article  9 of  the  Constitution  of  Missouri  fdalch  reads  as  follows! 
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■The  General  Assembly  shall,  by  law  uniform  in 
Its  operation,  provide  for  and  regulate  the  fees 
of  all  county  officers  ana  for  this  purpose  may 
classify  the  counties  by  population. ■ 

As  what  is  meant  by  the  term  "fees'1  as  contained  in  the  above 
constitutional  provision,  the  courts  of  this  State  do  not  scum 
to  be  in  harmony.  In  State  ex  rel.  v.  Patterson,  152  App.  264, 
a mana&rnus  suit  was  brought  to  recover  for  the  servl  ces  rendered 
by  a special  prosecuting  attorney  for  Jackson  County.  The  prose- 
cuting* attorney  for  Jackson  County  at  that  time  was  paid  a salary. 
The  statute  provided  that  persons  appointed  as  special  prosecuting 
attorneys  should  possess  the  same*  power  and  receive  the  same  fees 
as  the  prosecuting  attorney  received.  The  Court  held  that  as 
the  prosecuting  attorney  received  a salary,  and  this  statute  re- 
ferred to  fees,  and  that  such  salary  did  not  mean  fee3,  that  the 
special  prosecuting  attorney  would  not  be  entitled  to  any  compen- 
sation. The  Kansas  City  Court  of  Appeals  in  this  case,  l.c,  266 
saidt 

■But  relator  argues  that  the  term  •fees'  in 
section  1014  should  be  defined  to  mean  the 
salary  of  the  prosecuting  attorney  in  coun- 
ties where  the  law  gives  him  nc  other  compen- 
sation than  a salary.  This  section  appears 
in  the  Article  of  the  Statutes  relating  to 
•Circuit  and  Prosecuting  Attorneys1  and  we 
think  it  sufficiently  discloses  the  legisla- 
tive Intent  that  its  provisions  should  apply 
only  to  those  counties  mentioned  in  section 
1305  and  that,  even  where  applicable,  it  does 
not  authorise  the  payment  of  any  salary  to 
the  special  prosecutor." 

However,  in  a more  recent  case.  State  ex  rel.  O'Connor  v.  Medel 
et  al,  46  S.  a.  (2d)  131,  the  Supreme  Court  said  that  this  consti- 
tutional provision  ^fees*  was  broad  enough  to  include  the  term 
■salary". 

At  the  outset  there  appeared  to  be  three  separate  statutes  under 
which  a circuit  clerk  may  be  paid  In  the  State  of  Missouri,  namely 
Section  11786,  11320  and  11833,  fi.  S.  1929.  We  shall  take  them 
up  in  their  order. 

Section  11786  applies  to  counties  having  a population  of  less  than 
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300,000.  Iz  provides; 

■For  the  purpose  of  this  section  the  population  of  *ny 
county  shall  be  determ  ned  by  multiplying  by  five  the 
total  number  of  votes  cast  in  such  comty  at  the  last 
presidential  election  prior  to  the  time  of  such  deter- 
mination.*1 

The  vote  cast  In  the  presidential  election  in  your  County  is  given 
by  you  at  over  76,000.  This  would  make  the  population  of  your 
County  over  300,000  and  therefore  Section  11786  would  be  Inapplicable. 

Section  118S0  is  a part  of  Article  2,  Chapter  34,  H.  S.  1S29.  Ibis 
Section  applies  only  to  counties  having  a population  of  300,030  or 
more.  The  population  under  this  Sect!  n is  determined  b the  pro- 
vision in  Section  11811 , which  rc  ads  as  fol  ows* 

■For  the  purpose  of  Articles  2 snd  3 of  this  Chapter 
the  population  of  any  county  shall  be  determined  by 
multiplying  by  three  and  one-half  the  total  number 
of  votes  cast  in  such  county  at  the  last  presidential 
election  prior  to  the  time  of  such  determination.* 

When  the  vote  of  your  county  is  multiplied  by  three  and  one-half,  the 
population  of  your  county  is  less  than  303,000  and  the  provision a 
of  Section  11820  are  therefore  inapplicable.  In  this  connection  it 
may  be  urged  that  Section  11B0Q  would  apply  so  that  the  population 
of  your  county  would  be  determined  by  multiplying  by  five  the  votes 
cast  at  the  last  general  election  in  your  county*  However,  Section 
11800  is  a general  statute  applicable  to  all  officers,  while  Section 
11811  is  a special  statute  applicable  only  to  clerks  of  courts. 

Under  such  circumstances,  as  heretofore  pointed  out,  the  special 
statute  controls  when  its  provisions  are  in  conflict  with  the  general 
statute. 

Section  11333  h.  S.  1929  applies  to  all  counties  in  this  State  which 
now  contain  or  may  h reef ter  contain  a population  of  150,000  and  less 
than  500,00?  inhabitants.  This  Section  is  a part  of  Article  3,  of 
Chapter  84.  The  population  under  this  Section  is  determined  by 
the  special  provisions  contained  in  Section  11311,  heretofore  set 
out  in  full,  namely,  that  the  population  is  to  be  determined  by  mul- 
tiplying the  total  number  of  votes  cast  in  the  last  presidential  elec- 
tion by  three  and  one-half.  Therefore  the  only  provision  made  in 
either  Article  2 or  Article  8,  Chapter  84,  n.  s.  1929,  that  fixes 
the  salary  of  the  county  clerk  ana  circuit  clerk  in  your  county  is 
Section  11823  as  amended  by  the  laws  of  1931,  p.  323. 

It  is  therefore  the  opinion  of  this  office  that  the  county  clerk 
and  circuit  clerk  of  your  county  ar  a to  be  paid  under  the  provisions 
of  Section  11833,  upon  a population  basis  aH  determined  by  the  pro- 
visions of  Sect 'on  11311.  It  may  be  urged  that  the  provisions  of 
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Section  11811  H.  S.  1929  refers  and  applies  only  to  clerks  that 
are  paid  upon  a fee  "basis,  and  that  such  Section  fixes  the  amount 
of  fees  that  they  may  retain,  and  for  this  reason  that  the  method 
of  determining  the  population  as  set  out  in  that  Sectio  , would 
not  apply  to  and  control  the  provision  of  Section  11853,  as  amended 
by  the  -j#ws  of  1331,  p.  328,  for  the  reason  that  one  Section  refers 
to  fees,  and  the  other  Section  refers  to  salary. 

fiov:Ver,  it  was  sale  is  State  ex  rel.  v.  r.ledel,  supra,  that  in 
the  beginning  an  officer  may  be  paid  on  the  fee  basis, ' but  mat  when 
he  receives  the  maximum  amount  cf  fees  that  is  allowed  him  by  law, 
that  such  ipso,  facto  becomes  a salary,  Se  mete  from  that  cuse. 

l.c.  133. 

n?racticeily  all  county  officers  (with  whom  alone 
the  constitutional  provision  rsu  dealing)  were 
compensated  b;  fees,  but,  when  a limit  was  placed 
on  the  amount  of  fees  an  officer  might  retain, 
that  maximum  was  regarded  as  his  salary,  and 
therefore,  in  a generic  sense,  the  word  1 fees' 
implied  compensation  or  salary,  since  it  was  the 
source  of  these." 

Prior  to  the  decision  in  01 Connor  v.  Riedel,  supra,  the  term  "fees* 
did  not  include  salary,  and  the  above  provision  of  Section  11811 
1929  would  have  been  inapplicable  to  determine  the  population 
for  the  purpose  of  paying  the  clerks,  and  the  general  previsions 
of  Section  11808  •a.  1329  would  have  governed  and  determined  the 

method  for  arriving  at  the  population.  However,  since  the  O'Connor 
case,  supra,  the  provisions  of  Section  11811  R.  S.  1929  govern  for 
the  purpose  of  determining  the  population  because  first,  the  term 
"fees"  includes  salary,  and  second,  the  provisions  of  a special 
statute  such  as  Section  11811,  govern  over  the  previsions  of  & 
general  statute  such  as  11808* 

In  the  O'Connor  case,  supra,  the  Supreme  Court  said  that  the  uni- 
formity provision  of  the  Constitution  meant  that  the  law  applicable 
to  one  county  office  must  be  uniform  throughout  the  State.  But 
whatever  construction  may  be  placed  upon  the  uniformity  provision 
of  the  Constitution,  we  call  your  attention  to  the  facts  that  under 
Section  11736,  and  Section  11833,  and  Section  11811,  the  Circuit 
Clerks  of  this  State  although  they  constitute  one  class  of  officers 
are  paid  upon  a population  basis  determined  by  two  methods,  namely, 
five  times  the  presidential  vote  in  Section.  11736  and  by  three  and 
one-half  times  the  presidential  vote  as  set  out  in  Section  11811. 
Whether  or  not  these  two  statutes  violate  the  uniformity  provision 
of  the  Constitution,  and  Just  what  the  Supreme  Court  would  say  when 
this  matter  is  properly  presented,  we  venture  no  opinion. 
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Under  the  provisions  of  Section  11314  K.  S.  1929,  as  amended  by 
the  Laws  of  1931,  p.  801,  the  salary  of  the  prosecuting  attorney 
is  fixed  upon  a population  determined  by  the  last  Federal  census. 
Thus  it  appears  that  the  population  of  your  county  for  the  purpose 
of  paying  the  clerks  will  be  fixed  at  one  figure,  and  for  the 
purpose  of  paying  the  prosecuting  attorney  will  be  fixed  at  another 
and  different  figure.  This  would  appear  to  violate  the  uniformity 
provision  of  the  Constitution,  namely.  Section  12,  Article  9. 

Prior  to  the  O’donnor  case,  supra,  such  a situation  would  hove 
violated  the  uniformity  provision  of  the  Constitu  ion.  We  quote 
from  State  ex  rel  Summers  v.  Hamilton,  279  S.  *.  33,  l.c.  36s 

"At  the  threshold  of  this  case  relator  challenges 
the  constitutionality  of  the  act  approved 
April  1,  1921  (Laws  of  1921,  p.  606  and  follow- 
ing), relied  on  as  a defense  by  respondents  in 
their  return.  Section  12  of  Article  9 of  our 
present  Constitution  provides  that: 

•the  General  Assembly  shall,  by  a 
law  uniform  in  its  operation,  pro- 
vide for  and  regulate  the  fees  of 
all  county  officers,  and  for  this 
purpose  may  classify  the  counties 
by  population.1 

Under  the  above  requirement,  it  was  the  duty  of 
the  Legislature  to  pass  a law  that  would  regu- 
late the  fee#  of  all  covin ty  officers,  including 
circuit  clerks,  county  clerks,  prosecuting 
attorneys,  etc.,  and  which  should  be  uniform 
in  its  operation.  The  above  provision  of  the 
Constitution  is  mandatory  in  its  terms,  and  no 
law  should  pass  muster  which  does  not  comply 
with  its  requirements." 

The  Court  at  p.  37  further  said: 

"Passing,  but  without  deciding,  the  question  as 
to  whether  the  framers  of  the  Constitution  con- 
templated, that  Section  12  of  Article  9 supra, 
might  be  carried  into  effect,  by  the  passage 
of  separate  and  distinct  acts  relating  to  each 
county  officer  in  respect  to  Ms  salary,  yet 
we  have,  no  hesitation  In  holding,  that  a If  ic  rent 

I&sju  il  sflftgtefl.  must  fre  vaUayn  in  l3aelj...?o- 
eratlQR.  prqTiflia£./o£  §M  m: 

salaries  of  county  officers." 


However,  the  above  opinion  fron  the  Sumners  case,  does  not  seem  to 
hare  been  either  overruled  or  criticised  in  the  O’Connor  case,  and 
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since  the  0* Connor  case  is  the  last  word  of  the  Supreme  Court  we 
feel,  until  it  is  overruled,  that  it  should  be  followed. 

She  salaries  of  county  judges  in  1929  and  1330  in  frour  county  were 
to  be  determined  by  Section  2588,  ft.  S.  1919  and  by  either  Section 
10634  H.  s.  1913  or  6515  ft.  S.  1319, depending  upon  which  of  the 
latter  applied  to  your  county.  Section  13684,  ft.  S.  1919  (now 
7892  H.  S.  1919)  applies  to  counties  of  under  200,000  population, 
and  Section  6515  ft.  S.  1319  (now  7897  ft.  S.  1323)  applies  to 
counties  of  over  200,000  population.  Section  10684  provided  a 
salary  of  $1,200  per  year,  and  Section  6515  provided  for  salary 
of  13,500  per"  year,  both  statutes  providing  salaries  for  the 
county  judges  for  acting  as  road  overseers. 

Under  either  of  the  above  statutes,  the  population  of  the  county, 
for  the  purpose  of  fixing  the  salaries,  *ras  to  be  determined,  under 
the  provisions  of  Section  11016  K.  S*  1919  (now  11808  ft.  S,  1923), 
by  multiplying  by  five  the  highest  number  cf  votes  cast  at  the  last 
previous  general  election  and  the  product  thereof  shall  be  considered 
and  held  as  the  true  population  of  such  county. 

If  the  county  as  a result  of  an  intervening  election  passed  from  a 
classification  of  less  than  200,000  population,  to  a classification 
of  over  200,000  population  so  as  to  increase  the  pay  of  the  county 
judges  ss  road  ovarse  rs  from  11,200  per  year  to  $8,500  per  year 
would  such  ah  ne^ease  violate  the  previsions  of  Section  8,  Article 
14  of  the  Constitution  which  is  as  follows* 

■The  compensation  of  fees  of  no  state,  county 
or  municipal  officer  shall  be  increased  during 
his  term  of  office;  nor  rhal^  the  term  of  any 
office  be  extended  for  a longer  period  than 
that  for  which  such  officer  was  elected  or  ap- 
pointed.1 

The  answer  to  the  above  query  is  found  in  the  opinion  of  that  late 
learned  and  distinguished  Jurist,  Graves,  J.,  in  State  ex  rel.  Moss 
v.  Hamilton,  260  S.  W.  467,  l.c.  469.  Quoting  from  that  opinion* 

"The  saLary,  in  amount,  was  fixed  by  law  as  to 
relator* s office  in  any  event.  If  Lis  county 
was  not  subjected  to  a chsnge  of  class,  his 
salary  wes  not  changed.  If  his  county  (by  a 
decreased  population)  drnped  to  a lower  class, 
his  salary  was  fixed,  and  was  fixed  before  hi a 
election,  although  the  change  of  class  night 
give  him  a different  amount.  So,  too,  if  his 
county  increased  in  population  and  thereby 
passed  to  a higher  class,  the  existing  law 
(that  in  force  at  the  time  of  his  election) 
fixed  for  him  a salary.  True  it  was  higher. 


Hon.  William  H.  Eray 


-7- 


Junc  2:.nd,  1333 


but  it  was  dt.  finitely  fixed  at  the  date  of 
his  election. * 

Quoting  fur cher  from  that  decision,  l.c . 70: 

"The  salary  of  each  class  was  fixed,  and  as  said 
no  subsequent  law  has  changed  the  fixed  salaries. 

The  mere  fact  that  a county  passed  from  one  class 
to  the  other  does  not  deprive  the  holder  of  the 
office  of  the  salary  fixed  by  law,  and  fixed  too, 
at  a time  long  prior  to  relator1 s election.  In 
our  Judgment  Section  S,  Article  14  of  the  Consti- 
tution dees  not  preclude  a recovery  by  relator.* 

The  amendment  by  the  19£9  Legislature  of  Section  8536,  S.  1313, 

Laws  1989,  p.  151  could  not  operate  to  fix  the  pay  of  county  Judges 
then  in  office.  In  the  first  place,  this  would  be  changing  the  law 
during  the  term  of  office  of  the  county  Judges,  os  referred  to  in 
the  opinion  in  the  3io-a  case,  end  would  be  a violation  of  Article  14 
Section  S of  the  Constitution,  for  the  reason  that  the  amended  statute 
increased  the  compensation  of  the  county  Judges,  Furthermore,  the 
Constitution  of  Missouri,  Article  6,  Section  33  has  specifically 
prohibited  the  increase  or  diminishing  of  the  compensation  paid  to 
a Judge  of  a court  of  record  during  his  term  of  office. 

It  is  therefore  the  opinion  of  this  office  that  first,  ccunty  clerics 
and  circuit  clerks  are  paid  open  s population  basis  determined  by 
Section  11811,  und:-r  the  compensation  . rc  vfded  for  in  Eection  11233 
R.  S.  1989;  second,  thr.t  the  prosecuting  attorney  is  paid  upon  the 
population  as  determined  b,  the  last  Federal  Census,  unde:-  the  com- 
pensation proviaed  for  in  Section  13314  k.  5.  1929  as  amended  by  the 
Laws  of  1931,  p.  301;  ana  third,  the  county  judges  for  1389  and  1930 
were  paid  upon  a population  basis  as  provider  for  in  Section  11016 
R.  S.  1919  and  are  entitled  to  the  compensation  proYidea  for  under 
Section  6515  R.  S.  1919. 


Respectfully  Submitted, 


FKAHKLIH  K.  REAGAB, 

A 3®i  r tar: t Attorney-General 


APPROVED: 


ROY  McKHTIUCK 
Attorney-General 
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June  25rd,  1935 


Hon.  Bussell  T.  Boyle, 

Second  Ass't.  Prosecuting  Attorney 
Kansas  City,  Missouri. 


My  dear  Bussell t 

Xour  letter  of  June  14th  to  General  WcKittrick,  reQuesting  an 
opinion  of  this  Office  as  to  the  const met! on  of  Section  9119, 
Revised  Statutes  of  Missouri  1929,  has  been  referred  to  me  for 
reply.  lour  request  reads  as  follows* 


1 Complaint  has  been  :aade  to  this  office  by 

several  doctors  in  Jackson-County,  Missouri,  ask- 
ing that  complaints  be  filed  against  several  per- 
sons who  are  alleged  to  be  pi  noticing  medicine  in 
Jackson  County  without  having  obtained  a license 
from  the  State  Eoard  of  Health. 


Under  Section  9118,  Revised  Statutes  - 19S9 
it  is  an  offense  to  practice  medicine  in  the  btate 
of  Missouri  without  having  obtained  a license  from 
the  State  Boar.,  of  Health.  That  section  also 
specified  that  the  Secretary  of  the  Slate  Boar  i of 
Health  shall  file  complaint  with  the  Prosecuting 
or  Circuit  Attorney  in  the  county  or  state  where 
the  alleged  offense  occurred. 


Please  advise  me  whether  or  not  in  your 
opinion  anyone  else  but  the  Secretary  of  t*  e State 
Board  of  Health  can  file  the  complaint  under  the 
above  section," 

* 

Section  9118  provides  for  the  criminal  prosecution  of  persons 
practicing  medicine  without  proper  licenses  duly  issued,  portions 
of  which  are  as  follows: 


■SEC.  9118.  PRACTICE  OF  MEDICINE  AND  TREATMENT  OF 
SICK,  ETC, , WITHOUT  LICENSE  PROHIBITED — PENALTY , — 
Any  person  practicing  medicine  or  surgery  in  this 
state,  and  any  person  attempting  to  treat  the  sick 
or  other  afflicted  with  bodily  or  mental  infbrmities 
and  any  person  representing  or  advertising  himself 
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by  any  means  or  through  any  medium  vdi&tsoever 
or  in  any  manner  whatsoever,  so  as  to  indicate 
that  he  is  authorised  to  or  does  practice  medi- 
cine or  surgery  in  this  state,  or  that  he  is 
authorised  to  or  does  treat  the  sick  or  others 
afflicted  with  bodily  or  mental  infirmities, 
without  a license  from  the  state  board  of  healtb, 
as  provided  in  this  article,  or  after  the  revo- 
cation of  such  license  b the  state  board  of 
health,  as  provided  in  this  article,  shall  be 
deemed.  guilty  of  a misdemeanor,  * * *.  Boon 
receiving  lnl'cramtlan  that  any  provision  of 
this  hoclloh  has  teen  or  is  being  via la ted  the 
secretary  cf  the  stare  boar,:  of  health  shall 

investigate  the  matte and  BfiOa  grobftfalfi.  CaU££ 

ao rearing,  shall,  under  the  direction  of  the 
board,  file  a complaint  wit1:  the  a ro seep ting 

ox.  circuit  alfcamsx  .in  &a  caato-ax  cl Ay.  fe.,.k 

the  alleged  of . ..nse  occurred.  Any  person  filing 
or  attempting  to  file  as  his  own,  a license  of 
another  or  a forgea  affidavit  of  identification, 
shall  be  guilty  of  & felony  and  upon  conviction 
thereof,  shall  be  subjected  to  such  fine  and 
imprisonment  as  are  made  and  provided  by  the 
statutes  of  this  state  for  the  crime  of  forgery 
in  the  second  degrees  * * ** 

It  is  to  be  noticed  that  aside  from  the  portion  underlined,  the 
Section  undertakes  to  define  criminal  offenses  and  by  examining  the 
history  of  this  Section,  we  find  that  this  portion  above  under lined 
was  ingrafted  upon  this  statute  by  an  amendment  passed  in  1927.  fhe 
principal  object  of  this  amendment  was  to  place  upon  the  secretary 
of  the  board  of  health,  the  mandatory  duty  of  investigating  any 
violation  of  the  Section,  then  if  satisfied  that  this  Section  is 
being  violated,  the  secretary  o£  order  of  the  board  shall  "file 
a complaint  with  the  proseciting  or  circuit  attorney".  Ihis  Section 
does  not  authorize  the  secretary  of  the  board  to  file  a complaint 
before  a Justice  of  the  Peace  or  before  any  other  officer  which 
complaint  would  be  the  basis  for  a criminal  prosecution.  It,  in 
fact,  permits  the  secretary  when  duly  authorized  by  the  board  to 
present  such  facts,  information  and  evidence  as  he  may  have  at  hand 
to  the  prosecuting  attorney,  upon  which  the  prosecuting  attorney 
may  act  if  in  his  judgment  action  is  advisable. 

The  definlt  on  of  !bomplaintK  as  set  out  in  Bouvler1 s Law  Dictionary, 
seems  applicable. 

"Bompaint.  In  c imlnal  law.  The  allegation  made 
to  a proper  officer  that  some  person,  whether 
known  or  unknown,  has  been  guilty  of  a designated 
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offense,  with  an  offer  to  prove  the 
fact,  and  a request  that  the  offender 
may  be  puaithed." 

This  Sect  on  in  no  way  limits  or  restricts  the  powers  or  duties 
of  the  prosecuting  attorney  to  act  in  such  cases.  It  doesn't 
require  the  prosecuting  attorney  to  act  upon  such  complaint. 

He  find  a somewhat  similarly  voided  statute  in  Section  452£  R. 

&.  Ho.  1329,  which  reads  as  follows: 

■Sheriffs  * * * and  all  other  p lice  or 
enforcement  offic  r;  ar-  hereby  author*- - 
iaed  and  directed  to'  apprehend  and  arrest 
any  person  or  persons  found  violating  any 
of  the  provisions  of  this  chapter,  which 
are  herein  described,  and  to  immediately 
file  the  necessary  complaint  for  such 
violation  befcre  the  prosecuting  attorney 
of  the  county  in  which  such  violation  of 
the  law  occurs." 

Because  the  foregoing  S cti  n requires  the  law  enforcement  of- 
ficers to  lay  such  information  as  they  may  have  at  hand  before 
the  prosecuting  attorney  of  the  county  in  which  the  violation 
has  occurred,  does  it  se  m possible  that  any  other  person,  any 
citisen, would  be  precluded  from  taking  up  with  the  prosecuting 
attorney, matter  of  the  violation  of  any  of  the  provisions  of 
Chapter  31,  fi.  S.  Mo.  1929?  Ae  think  not,  the  reason  being  found 
in  the  cace  of  City  of  Richmond  v.  Mull,  reported  in  174  Mo.  App, 
176.  In  this  case,  defendant  had  been  convicted  upon  a complaint 
sworn  to  by  private  citizens.  The  complaint  was  made  under 
Section  9932,  R.  S.  of  1909  which  ad  as  follows: 

■The  complaint,  when  made  by  the  marshall 
or  any  policeman  against  any  person  ar- 
rested without  process  and  in  custody, 
shall  be  reduced  to  writing  and  sworn  to 
by  such  officer  before  such  pei  on  shall 
be  put  upon  his  trial." 

Ho  other  statutory  enactment  touching  cities  of  the  fourth  class, 
the  class  in  which  the  City  of  Richmond  was  at  that  time,  made 
any  provision  for  the  filing  of  any  complaint  by  a private  citizen 
either  orally  or  in  writing,  and  the  defendant  took  the  position 
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that  the  af 'i davit  of  a private  citizen  was  insufficient  to  begin 
and  maintain  a suit  on  behalf  of  the  City.  The  Court  in  upholding 
the  validity  of  this  affidavit  stated  as  follows  at  p.  182: 

"If  a private  individual  knows  of  a viola- 
tion of  a city  ordinance  we  can  think  of 
no  harm  that  can  be  done  if  he  be  permitted 
by  complaint  to  submit  to  the  proper  of- 
ficials a basis  for  a prosecution.  The 
city's  interests  can  be  protected  b;  the 
proper  officials.  The  complaining  party 
has  no  such  control  over  the  prosecution 
as  will  enable  him  to  assume  complete  and 
exclusive  control  of  the  case.  The  purpose 
and  definition  of  the  term  "complaint " is 
not  so  extensive.  On  the  other  hand  if 
this  construction  were  not  adopted  oppor- 
tunities might  be  more  readily  offered  for 
impositions  on  the  city  and  its  inhabitants. 

If  the  action  of  some  officer  who  might  be 
absent  ar  dilatory  could  not  be  obtained 
offenders  would  be  given  an  opportunity  to 
escape  if  a warrant  co  Id  not  be  procured 
on  the  complaint  of  a private  citixen." 

And  the  Court  further  remarked  on  p.  133  as  follows: 

**  * *in  the  case  at  bar  we  do  meet  the  point 
urged  and  hold  that  a war  ant  and  a prose- 
cution for  the  violation  of  an  ordinance  of 
a city  of  the  fourth  class  may  be  based  on 
a complaint  of  a private  person.  To  so  hold 
is  no  more  reading  into  the  statute  than  is 
contemplated  in  the  construction  contended 
for  by  defendant  that  a city  official  is  the 
only  person  upon  whose  complaint  a warrant 
and  prosecution  may  be  based.  By  our  con- 
struction no  right  claimed  for  the  city  is 
violated  and  greater  latitude  is  given  for 
the  enforcement  of  the  ordinances  of  the 
city  'enacted  for  the  better  promotion  of 
peace  and  good  order  within  its  limits.'  H 

For  the  reasons  he. ein  stated  it  is  therefore  the  opinion  of 
this  Office  that  the  portion  of  Section  9B13  R.  S.  of  Mo.  1929 
referring  to  the  secretary  of  the  board  of  health,  docs  no  more 
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than  prescribe  the  duties  of  the  secretary  in  respect  to  violations 
of  that  Section  of  the  statutes  And  in  no  way  limits  or  restricts 
the  rights  of  any  person  to  prefer  a charge  or  complaint  to  the 
pro scu ting  attorney  against  any  violator  of  said  Section. 


Respectfully  submitted. 


BARhi  G.  WALIHEE,  Jr., 
Assistant  Attorney-General 


APPROVED: 


R01  McKITMCK 
Attorney -General 
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Osteopath,-  Sight  to  practice  osteopathy  within  the  terras 
of  tha  'Sork.rten1 3 Compensation  law, 
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Hon,  J,  iloyle. 

Presidio*  Juige  of  tha  County  C urt, 
Buchanan  County, 
t«  Joseph,  usisaoaxl. 


0*ax  Mr,  Joy-let 


i«  hereby  uokiioaricdga  your  request  for  an  opinion. 
The  portineat  part  of  your  1st  tor  was  as  follows  t 


4 At  the  request  of  part  of  «sy-  constituency  here 

la  Pucfriia-in  County,  I,  as  ^redding  Ju of  the 
County  Court  deal  re  an  Interpretation  of  section 
3311  of  t»«  Missouri  ^’oA^a''  a cofBr-WKUJation  uw, 
which  r^-Mia  *s  follows  i 


(fitted, as  It  app  are  later  in  opinion). 

Trusting:  1 say  receive  your  inter  .rotation  at 
an  early  date,  whether  or  not  one  licensed  to 
practice  osteopathy  la  *>,  Is  a physician  with- 
in the  seaning  of  the  above  lawt* 

section  13514,  d,  .J,  :<>,  1939,  provides  as  follows i 


m$*8r_ 


as  taught  and  practiced  by  the  Afri- 
can obool  of  Osteopathy  of  Klrksvllle,  Missouri, 
la  hereby  declared  not  to  be  the  practice  of 
medicine  and  surgery  within  the  meaning  of  Art- 
icle 1 of  Chapter  53,  and  not  subject  to  tbs 
provisions  of  said  article, 4 


Our  -Juprefi®  Court  in  discus  ;ing  the  above  section  of 
law,  together  with  all  the  othor  sections  found  in  Chenier  103, 
H,  Q.  Mo*  1939,  entitled  •STATS  MQARQ  cl*  QATI5CPATHXC  R 
■"t  . \ ■ *■  l i •••»•»  l..  t .--  c is  of  misson  v.  AMnli  WO 

. o*  335,  i.c,  353,  144  a.  . 81 G,  said: 
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14 Our  statute,  already  referred  to  ( US*  1899, 

Section  8537-8539,  now  Chapter  103  rt.  i.Bo.  1939), 
expressly  r cognizes  osteopathy  a ays  ten.  met not 

Q£  ■jg.Xaaa  at  to.A*Mr»  dteeagfifl  a£iz£mm  **&*.. 

and  the  defendant* e sohoel  aa  the  exponent  of  It a 
toethod  an>i  practice.  It  also  expressly  authorizes 
persons  having  diplomas  from  that  or  any  other  legal- 
ly chartered  or  conducted  school  of  osteopathy  to 
treat  diseases  of  the  human  body,  according  to  such 
method.  In  ao  doing,  it  necessarily  permits  and 
authorizes  persons  to  contract  for  such  treatment. 

It  la  true  that  dec.lon  8 '37  (now  13514;  provides 
that  osteopathy  Is  'not  to  be  the  practice  of  medl- 
cine  and  surgery  within  the  meaning  of  article  one 
of  this  chapter)  now  Chapter  53,  and  not  subject 
to  thy  provisions  of  said  article;'  but  the  purpose 
so  expressed  Is  simply  to  segregate  this  p .rticui  r 
system  from  those  for  which  the  regulation  of  which 
article  one  was  enacted.  All  these  systems,  methods 
or  sciences  are  directed  to  the  treating  of  diseases 
of  the  human  body,  and  each  stands  upon  the  merits 
of  its  own  vystem. * 


Thus  we  see  that  our  Supreme  Court  In  discus  lng  the 
provisions  of  the  above  section,  together  with  all  othr  sections 
found  In  Chapter  103  R.  J.  do.  1939,  touchier  upon  osteopathy, 
held,  by  way  of  dictum,  that  osteopathy  In  Missouri  is  on j of  sev- 
eral methods  of  selsnces  directed  to  the  treat la  of  diseases  of 
the  human  body,  and  like  othr  systems  directed  to  the  eaae  objec- 
tive, osteopathy  stands  upon  the  merits  of  its  own  system.  I 
find  ao  decisions  In  the  appellate  courts  of  this  state  touching 
squarely  on  your  question,  but  In  ;saay  states  of  the  union,  and 
by  the  federal  government,  1 find  that  osteopaths  are  recognized 
as  physicians,  either  by  statute  or  by  the  courts  taking  judicial 
knowledge.  in  the  above  case  our  supreme  court  did  not  so  de- 
clare them  to  be  physicians, in  so  many  words,  but  they  did  say 
that  m practicing  osteopath  Is  ?■  r fitted  and  authorized  In  Mle- 
sjutI  to  contract  for  the  treatment  of  the  dlsoaaes  of  the  human 
body,  according  to  their  method.  1 do  not  find  the  terns  osteo- 
path or  physlolan  defined  In  the  statutes  of  this  state.  Ho ah 
* ©hater  defines  the  term  "physician"  thus: 

•a  person  skilled  in  physio  or  the  art  of  healing. * 

lection  3311,  H.  ;.  Mo.  1939,  of  the  orbi  n' a Oonpax^- 
sat Ion  Act,  provides  In  part  as  follows: 

"In  addition  to  all  other  compensation,  the  employee 
shall  receive,  and  the  employer  shall  provide,  suoh 
medical,  surgical  end  hospital  treatment.  Including 
nursing,  ambulance  and  nedi clues,  as  may  reasonably 
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toe  required  for  the  first  sixty  days  after  the  In- 
jury or  disability,  to  cure  and  relieve  from  the 
effects  of  the  Injury,  not  exceeding  In  amount  the 
sura  of  Two  hundred  fifty  aolisra  ($3b0, ),  and  there- 
after, such  additional  similar  treatment  within  one 
year  from  the  date  of  the  Injury  as  the  Gommi salon, 
toy  special  order,  say  da ter min©  to  to©  necessary,  if 
the  employee  desires,  he  shall  have  the  right  to 
select  his  own  physician,  surgeon,  or  other  such  re- 
quirement at  Ms  own  expense,  -(her a such  require- 
ments are  furnished  toy  the  public  hospital  or  other 
institution,  payment  therefor  ahaj.1  be  made  to  the 
proper  authorities. 

If  It  be  shown  to  the  dorsal sslon  that  such  require- 
ments ar  being  furnished  in  such  manner  that  there 
is  reasonable  ground  for  believing  that  the  life, 
health  or  recovery  of  the  employee  lw  endangered  there- 
of, the  coiffiitl asioa  may  order  a change  in  the  physician, 
surgeon,  hospital  or  other  requirement. 

All  fees  and  charges  under  this  section  shall  too  fair 
and  reasonable,  shall  be  subject  to  regulation  by 
the  commission,  and  shall  toe  limited  to  such  as  axe 
fair  and  reasonable  for  simil  it  treatment  of  Injured 
persons  of  a like  stand  ,rd  of  living*  'The  cotmleslon 
Shall  also  h;.ve  jurisdiction  to  hear  and  determine  all 
disputes  as  to  such  charges, 

?fo  compensation  shall  toe  payable  for  the  death  or  dis- 
ability of  an  employee,  if  and  in  ao  far  ,s  the  sane 
may  be  caused,  continued  or  aggravated  toy  an  unreason- 
able refusal  to  submit  to  any  medical  or  surgical 
treatment  or  operation,  the  risk  of  which  is,  in  tiie 
opinion  of  the  commission,  inconsiderable  In  view  of 
the  seriousness  of  the  injury.  If  the  employee  dies 
as  a r suit  of  an  operation  made  necessary  toy  the  in- 
jury, such  death  shall  toe  deemed  to  toe  caused  by  the 
Injury. 

The  testimony  of  any  physician  who  treated  the  employee 
shalx  toe  admissible  in  evidence  in  any  proceeding  foe 
compensation  under  this  chapter. 

livery  hospital  or  other  per  on  furnishing  the  employee 
with  medical  aid  shall  permit  its  record  to  be  copied 
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by  and  shall  furnish  full  Information  to  the 
commission,  the  employer,  the  employee  or  bis 
dependents  and  any  other  party  to  any  proceed- 
ings for  compensation  under  this  chapter,  and 
certified  copies  of  such  reeords  shall  be  ad- 
missible in  evidence  in  any  such  proceeding.  * 

Soot  Ion  60b,  H.  3.  -do.  1939,  provt  ies  In  part  as  follows* 

'The  construction  of  all  statutes  of  this  state 
shall  be  by  the  following  additional  rules,  unless 
such  construction  be  plainly  repugnant  to  the  In* 
tent  of  the  legislature,  or  the  context  of  the  aa  e 
statute*  First,  words  and  phrases  shall  be  taken  In 
their  plain  or  ordinary  and  usual  sense,  but  teal— 
nloal  words  sad  phrases  having  a peculiar  and  appro- 
priate meaning  In  law  shall  be  understood,  according 
to  their  technical  Import;*  * ** 

In  the  case  of  hovell  v*  Williams  Brothers,  (4pp.)  50  s .w, 
(2nd)  710,  in  Interpretating  the  Workman's  Compensation  law,  the 
court  s&ldl 


*The  cardinal  principle  of  the  compensation  act  is 
to  Insure  the  employee  against  accidental  injury 
arising  out  of  and  In  the  Quurse  of  his  employment.  ■ 
L9__lhl^_ea4  the.  >p.t,  atejjM J>9  Uber^lly  coas  trued. 

In  the  case  of  Elsas  v.  Montgomery  Elevator  Co.  (App.) 

50  3.  3.  ( 3nd)  130,  l.c.  133,  this  court  said: 

“The  language  actually  used  (language  In  the  Work- 
men's Compensation  Act)  la  so  plain  as  to  leave  no 
room  for  construction.  In  such  ease  ve  could  not 
read  Into  the  enact:  tent  words  that  are  not  found 
therein,  dither  by  express  inclusion  or  by  fair 
impl 1 cat Ion. 1 ( Paren  theal s ours. ) 

The  Workmen's  Compensation  lav,  provides  for  medloal, 
surgical  and  hospital  treatment,  etc.,  and  provides  for  a 
physlclah  or  surgeon. not  the  school  to  which  said  physician  or 
surgeon  Is  an  exponent,  it  does  not  set  out  the  qualifications 
of  the  physician  or  surgeon  practicing  under  said  act,  but  does 
provide  that,  at  the  discretion  of  the  oomls^lon,  the  physician 
or  surgeon  ohosen  nay  be  changed* 

For  the  definition  of  the  term  physician  or  surgeon  here- 
in used,  reference  oust  necessarily  be  had  to  the  other  sections 


Hon.  K.  J.  iojrxt, 


August  4,  1953, 


of  the  lot,  tfan  raj.  lava,  and  the  decisions  of  the  courts  In  till 3 
state  and  other  states. 

35  R.  C.  ««  pp.  930-970,  Section  333  says: 

‘Mince  It  la  the  duty  of  the  courts  to  acour- 
tain  the  meaning  of  the  legislature  from  the 
language  of  the  statute,  g enwrai  vox da  axe  to 
have  a general  operation,  unless  the  manifest 
Intention  of  the  legislature  affords  grounds  fox 
qualifying  or  re-ttrietlflfj;  the. a 4 

U In  the  instant  cse  the  legislature  afforded  grounds  fox  a 

liberal  construction  of  tho  t-nr.  physician  by  the  provisions  of 
the  sane  iot.  Our  court  3 hare  ne_d  that  the  not  should  be  oon- 
e trued  liberally.  To  oonatrue  It  technically  would  be  against 

the  context  of  the  statute  and  repugnant  to  the  Intent  of  the  log! 
lature  which  la  the  recognised  i&ethod  of  statutory  Interpretation. 

It  la  the  opinion  of  this  office  tfotthe  prtvislonn  of 
Section  3311,  R«  l.  Mo.  1939,  while  Insuring  the  waployee  against 
accidental  Injury,  and  while  using  the  term  j.waiclan  and  sur  Freon. 
that  said  statute  and  related  statutes  do  not  provide  on  Instance 
where  any  particular  method  or  science  of  care  or  cure,  front  sev- 
eral classes  of  eligible  recognised  In  this  state.  Is  axeluslv*- 
ly  named  or  lnplidd. 

It  la  our  opinion  th.it  one  licensed  as  an  osteopath  In 
this  state  la  permitted  to  treat  diseases  of  the  inij  n body  by 
that  method,  under  the  ions  of  this  state,  an  : that  he  la  a 
physician  within  the  nemlng  of  sal  d ter;a  as  used  in  the  .ork— 
non*  s Compensation  Act. 


iespcotfully  submitted, 

S1U  OiW  HASTF  13, 

Assistant  Attorney  Gen  rsl. 

AP.dtOTEOl 

msnrc gratra; 

Attorney  General. 


tn.rr  t_on  in 
individual  r 


:.'r.  Herbert  K.  Braden, 

Prosecuting  Attorney,  Livingston  County 
Chilli  co  the,  ipsouri. 


We  are  ack  owl  edging  receiot  of  -our  letter  in  which 
you  inquire  as  follows: 

"I  an  writing  you  for  an  opinion  ae  to  whether 
Hip'hway  Bonds  of  the  State  of  ' is  sour  i in  the 
hands  of  urinate  individuals  are  taxable  for 
State  and  County  purposes  or  are  such  BondG 
exemnt  from  taxation 7" 


Article  10, 

roviden  as  follows 


ection  6 of  the  Constitution  of  ^ ouri 


"The  property,  real  and  personal,  of  the  State,  counties 
and  other  rjunicipal  cor^o  rat  ions , and  cemeteries,  shall 
be  exempt  from  taxation.  Lots  in  incorporated  cities 
or  towns,  or  within  one  mile  of  the  limits  of  any  such 
city  or  town,  to  the  extent  of  one  acre,  and  lots  one 
mile  or  more  distant  from  such  cities  or  towns,  to 
the  extent  of  five  acres,  with  the  buildings  thereon, 
may  be  exempted  from  taxation,  when  the  same  are  used 
exclusively  for  religious  woiship,  for  schools,  or  for 
purposes  purely  c.iari  table;  also,  such  property,  real 
and  personal,  as  may  be  used  exclusively  for  agricul- 
tural or  horticultural  societies:  Frovided,  Th-’t  such 
exemptions  shall  be  only  by  general  law,* 


Article  10,  Section  7 of  the  Constitution  of  ssouri 
provides  as  follows: 


"All  Irws  exempting  property  from  taxation,  other  than 
the  pro  erty  above  enumerated,  shall  be  void." 

Section  9743,  a.  3,  Mo.  1929,  provides  as  follows: 


"For  the  support  of  the  government  of  the  state,  the 
payment  of  the  public  debt,  and  the  advancement  of  the 
public  interest,  taxes  shall  be  levied  on  all  property, 
real  and  personal,  except  as  stated  in  the  next  section 


Section  9743,  R.  S.  o.  1920,  provides  as  follows 
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"The  following  subjects  are  exempt  f ro m taxation:  First, 
all  persons  belongin'  to  tie  army  of  the  United  States; 
second,  lands  and  lots,  public  structures  and  buildings 
with  their  furniture  and  equipments,  belonging  to  the 
United  States;  third,  lands  and  other  property  belonging 
to  this  state;  fourth,  lands  and  other  'sronerty  belonging 
to  any  city,  county  or  other  municipal  corporation  in 
this  state,  including  -market  houses,  town  halls,  and 
other  public  structures,  with  their  furniture  and  equio- 
aenta  and  all  nublic  squares  and  lots  kept  open  for 
health,  use  or  ornament;  fifth,  lands  or  lots  of  ground 
granted  by  the  United  States  of  this  abate  to  any  county, 
city  or  town,  village  or  township,  for  the  purpose  of 
education,  until  dies os ed  of  to  individuals  by  sale  or 
lease;  sixth,  lots  in  Incorporated  cities  or  towns,  or 
within  one  mile  of  the  limits  of  any  such  city  or  town, 
to  the  extent  of  one-  acre,  and  lots  one  mile  or  ore 
distant  from  such  cities  or  towns,  to  the  extent  of  five 
acres,  with  the  buildings  toereon,  when  the  some  are 
used  exclusively  for  religious  worship,  for  schools  or 
for  pur  ones  purely  charitable,  shall  be  exe  rted  from 
taxation  for  state,  countv  end  local  ou.mor.es. rt 

Under  the  foregoing  constitutional  and  statutory  provisions 
taxes  must  be  levied  on  all  property  within  the  territorial 
jurisdiction  of  the  state,  except  that  expressly  enu  stated 
as  exempt.  State  v.  Baker,  323  S.  W,  329,  where  it  is  said 
at  401: 

"It  is  a well  settled  policy  of  our  law  that  taxes 
shall  be  levied  and  collected  for  public  ourocsee  on 
all  property  with  bn  the  territorial,  jurisdiction  of 
the  state,  except  that  expressly  enumerated  as  exempt.* 

In  State  ex  rel.  v.  2-ehner,  394  8.  '3.  1017,  the  court, 
reaching  the  s&r.ie  conclusion,  says  at  page  1018: 

"The  policy  of  our  lew,  constitutional  and  statutory,  in 
that  no  property  than  that  enumerated  shall  be  exe  -at 
from  taxation.  Sections  6 and  7,  Article  10,  Constitu- 
tion of  . Losouri;  Section  12753,  U.  S.  i. o.  1019.  9 

It  is  apparent  from  the  above  that  Highway  Bonds  issued 
by  the  State  of  li  scour  i are  subject  to  taxation  unlens  they 
be  expressly  exe  lpted. 

Section  44a  of  Article  4 of  t e Constitution  of  1 ssouri 
providing  for  the  State  Highway  system  and  the  issuance  of 
Bonds,  does  not  exe  pfc  Highway  Sends  fro:  taxation.  e fail 
to  find  any  constitutional  or  statutory  'revision  exempting 
Highway  Bonds  fro  i taxation. 


It  has  been  further  held  that  the  Legislature  could  not 
increa-se  the  list  of  tax  exe  "tions  contained  in  Sections  S s.nd 
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7 of  Article  10  of  the  Constitution.  State  ex  rel  To  -ok  ins 
v.  Shipman,  234  S.  W.  60,  where  it  is  arid  at  page  63; 

"These  exemptions  are  not  taxed  at  all,  and  the  law 
making  power  cannot  increase  the  list  of  exemption*, 
Section  7,  Article  10  of  the  Constitution." 

in  state  ex  rel.  St.  Louis  County  v,  Gordon,  188  S.  *7. 

100,  the  court  had  for  consideration  the  act  authorizing  the 
county  court  to  issue  bonds  for  the  building  of  roads.  The 
act  also  provided  that  such  bonds  should  be  exe.ypt  from 
taxation  for  any  purposes.  The  court,  in  disposing  of  this 
proposition,  says  at  page  163: 

"It  is  also  urged  that  the  provisions  of  "'action  3 of 
this  act,  which  />rovidee  that  'no  bond  shall  bear  a 
higher  rate  of  interest  taan  5 per  cent,  and  all  bonds 
shall  be  exempt  from  taxation  for  any  purpose, 1 is,  as 
to  the  attempted  exemption  from  taxation,  null  -nd  void, 
because  contrary  to  the  provisions  of  lections  S *nd  7, 
Article  10,  of  the  Constitution.  Te  f ink  this  is  to 
eelf-evide^t  that  discussion  of  it  would  not  clarify 
but  merely  muddle.  However  commendable  nay  be  the 
8"irit  of  the  Legislature  in  attempting  to  make  the  state 
a partner  with  the  buyer  aid  holder  o see  road  bonds, 
it  is  obvious  that  tv>e  effort  Bust  prove  abortive,  because 
it  is  in  the  very  face  of  the  Constitution,  >?e  do  oot 
hesitate  then  to  hold  as  utterly  void  so  rueh  of  the  said 
sentence  which  we  quote,  as  seeks  to  make  this  exe  tion 
from  taxation." 

It  is  apparent,  therefore,  from  the  foregoing  that  the 
Legislature  cannot  increase  the  list  of  exemptions  contained 
in  Section  6 of  Article  10  of  the  Constitution.  Section  6 
of  Article  10  of  the  Constitution  and  Section  44a  of  Article 
4 of  the  Constitution  do  not  contain  any  provision  exempting 
Kigr^ay  Bonds  in  the  hands  of  Individuals  from  taxation. 

It  is,  therefore,  the  opinion  of  this  Department  that  Highway 
3onds  in  the  hands  of  individuals  are  taxable  fer  state  and 
county  our  oses  in  view  of  the  constitutional  and  statutory 
provisions  above  and  the  decisions  of  our  Supreme  Court  con- 
struing then. 


~re  ry  t ru  1 y you  rr, , 


Ai  ROVED: 


Attorney  General. 


F "H:3 


FAIR  vy  ) 

Appr opr let ions 
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Accounts  of  State  Fair  filed  with  Auditor 
and  payment  by  state  warrants  on  funds 
drawn  therefrom, 

i 

-<•->*1#  Ujut*  z'b 


September  14,  1953* 


Bon.  J.  C*  Bresheara 
Commissioner 

State  r^eoartment  of  . grleulture 
Jefferson  City,  Missouri 


Dear  Sir* 

This  Is  to  acknowledge  your  letter  of  August  Slat, 
1933,  which  Is  as  follows i 

"T  is  Is  Informal  request  for  your  opinion 
as  to  how  the  new  State  ropartmsnt  of 
Agriculture  should  henceforth  handle  the 
filing  for  payment  the  expenaes  of  the 
ftate  Fair.  The  State  Fair  has  hereto- 
fore paid  out  both  Its  'general  Revenue' 
and  'earned*  appropriations  through  a 
Sedalla  hank  in  which  Its  State  Fair 
treasurer  wes  located.  Should  wo  now  fllo 
accounts  directly  with  the  State  Auditor 
for  payment  by  state  warrant sT" 


Laws  of  Ml  esourl,  1933,  Section  1,  pa.e  65,  reads  as 

follows : 


"There  la  hereby  aporoprloted  out  of  the 
State  Treasury,  chargeable  to  the  State 
Revenue  Fund  the  sum  of  Sixty  thousand 
doll  vs  ( >60,000 ) to  pay  the  salaries, 
wages,  and  per  diem  of  the  of floors  and 
employees,  and  other  expenses  of  the 
Missouri  State  Fair,  as  follows:  * 

(An  itemlsatlon  of  the  $60,000  then  follows, 
applying  proportionate  parts  thereof  to 
the  classifications  specified  therein.) 


lion.  J.  C,  ; reahears 
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Section  £ of  the  sane  act.  In  part  reads  as  follow*: 

"Thera  Is  hereby  appropriated  to  the  use 
and  for  the  support  of  the  state  fair 
for  the  years  1953  and  1934  from  the  a nays 
that  nay  be  received  and  collected  from 
the  sale  of  concessions,  or  privileges  and 
from  entrance  fees  and  from  all  othar 
source  of  Income  of  the  state  fair.  Includ- 
ing all  glfte,  donations,  for  special  pur- 
poses and  premiums,  and  all  Incomes  and 
reoelpts  of  the  state  fair  not  to  exceed 
the  sum  of  three  hundred  and  fifty  thousand 
dollars  ($360,000,00)  to  be  used  by  the 
commissioner  of  agriculture  as  said 
commissioner  may  dean  to  the  beat  vantage, 
for  the  support,  maintenance  and  upbuilding 
and  improvement  of  the  state  falrf  etc,  * # a 
subject  to  the  following  ruler  and  regulations, 
vis,  * * * * Provided  all  finds  received  from 
the  collect  ona  herein  specified  shall  '.e 
pnogltea  in  pe  atste  tr eas^y  tETdsv 
following  cnelr  collection  and  shall  be  paid 
out r for"The  purposes  here  In  specified  as 
provTHedTEr  lsw. w * 


Section  fie  reeds  as  follows s 

"Before  any  such  fun  a shall  be  paid  out 
for  the  purposes  specified  herein  the  sum 
of  twenty  thousand  dollars  ($£0,000,00)  In 
each  of  the  years  1933  and  1934,  shall 
first  be  set  aside  yearly  to  the  credit  of 
the  general  revan  ie  fund  of  the  state  as  a 
reimbursement  of  said  sum  to  said  fund  for 
that  amount  of  the  appropriation  provided 
for  by  See t ion  1 of  this  Act," 

You  will  note  that  sixty  thousand  dollars  la  approprl-* 
ated  out  of  the  State  Treasury,  chargeable  to  the  Stats  Revenue 
Fund  (sec,  1,  page  63, supra).  Add,  a further  fund  of  three 
hundred  fifty  thousand  dollars  created  (Tec*  £,  p»- e 64),  whleh 
must  be  earned  from  concessions,  entrance  fees,  etc,,  and  to  be 
deposited  in  the  State  Treasury  the  day  following  receipt  of 
moneys  derived  from  such  sources,  section  Sa  provides  that  the 
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first  twenty  thouratnd  dollars  of  such  fund  is  set  aside  to 
the  credit  of  the  general  revenue  f nd  as  a relmbur  se-ient  to 
the  amount  appropriated  by  faction  1,  supra. 

Section  1,  Lavs  of  Missouri,  1933,  pa^e  415,  provides 
in  part  «f  follows t 

"All  fees,  funds  and  moneys  from  whatsoever 
source  received  by  any  department,  board, 
bureau,  coareission,  Institution,  official 
or  agency  of  the  state  government  by 
vlrtua  of  any  law  or  rula  or  regulation 
aade  In  accordance  with  any  law,  shall,  by 
the  official  authorised  to  receive  sane, 
and  at  stated  intervals,  be  placed  in  the 
state  treasury  to  th<’  credit  of  the  partic- 
ular purpore  for  fund  for  which  collected, 

***»*.  The  unexpended  balance  regain- 
ing in  all  such  funds  •••••**•«• 
shall  at  the  end  of  the  totennlua  and  after 
ail  warrants  on  same  have  o^ar  discharged 
and-"  the  ap-roprlati  on  ther  eof  he  a lapsed, 
be  transferred  end  placed  to  the  credit  of 
the  ordinary  revenue  fund  of  the  state  by 
the  state  treasurer.* 

You  state  that, "The  State  Fair  has  heretofore  paid  out 
both  Its  ’general  revenue’  and  ’earned’  appropriations  through 
a Sedella  bank  in  which  its  State  Fair  Treasurer  wan  located.* 

Ahe  Legislature  probably  had  this  in  mind  when  it  wrote  the 
pr  sent  law,  and  intended  to  stop  this  practice* 

Prom  the  foregoing,  it  is  our  opinion  that  you  should 
file  the  State  Fair  accounts  with  the  State  Auditor  and  payment 
of  same  should  be  by  state  warrants  drawn  on  the  funds  applicable 
to  their  payment* 


fours  very  truly. 


James  L.  JornBostel 
Assistant  A ttorney- General . 


APPROVED: 

—Jorwsmwm. — 

Attorney-General . 


JLHtEO 
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Mr.  F.  11.  Brady, 

Prosecuting  Attorney  of  Benton  Co., 
Warsaw,  Missouri 

Dear  Sir  t 


filed 

/o 


ve  ackno1  ledge  your  letter  as  follows  t 

HI  would  like  to  have  your  opinion  on  the 

following  proposition. " 

la  it  a violation  of  the  lair  for  a person 
to  hunt  or  fish  on  lands  along  the  Lake  of  t-.e 
0 aarks  on  lands  that  are  flooded  part  of  the 
time  by  waters  from  the  lake,  but  when  lake  is 
at  lower  stage  is  out  of  the  water?  This 
would  be  unenclosed  lands  along  the  lake  snore 
where  folks  might  fish  in  the  lake  or  hunt 
duckB,  but  before  the  Dam  was  built  was  not 
covered  by  water  from  the  river,  and  if  so 
what  section  should  a prosecution  for  such 
trespass  be  under. 

Also  would  it  be  a violation  of  the  law 
for  a hunter  or  fisherman  to  go  from  main 
stream  of  Osage  River  as  it  was  originally 
before  Dam  was  built  and  lake  formed  out 
over  Lands  that  are  now  covered  with  lake 
water,  or  could  the  person  owning  the  land 
under  the  water  h ve  such  hunter  or  fisher- 
man prosecuted  for  trespas.,  and  if  so  under 
what  section  would  the  prosecution  lie? 

I my  not  have  made  myself  clear  as 
to  the  information  I want,  but  I want  to  know 
how  far  the  owner  of  lands  along  the  Lake  of 
the  Ozarks  can  go  to  keep  people  from  hunting 
and  fishing  along  the  shores  of  the  lake  and 
upon  the  overflowed  lands  as  it  is  a que.'  tion 
which  is  constantly  up  and  I am  not  certain 
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it  it  1b  & violation  of  any  lav,  unlco  ; it 
be  under  section  8313  K.  3*  1929,  which  does 
not  aeem  to  cover  these  lands  that  are  over- 
flow ed  & p<  rt  of  the  time  and  not  cultivated 
or  improved • 

Your  opinion  will  be  greatly  appreciated. " 

The  section  that  you  cite  in  your  letter,  namely,  section 
8312  It*  3*  1939,  which  reads  as  follows, 

"Every  person  who  shall  be  found  hunting 
with  u or  dog  upon  t&e  enclosed  jj&> roved 
or  cultivated  lands  of  another,  or  shall  enter 
the  ss  me  to  catch  or  kill  game  of  any  kind  without 
the  oonsent  of  the  owner  or  oersqn  In  char  :e  of 
such  lands  shall,  on  complaint  of  ach  o ner  or 
person  in  charge  of  such  lands  and  upon  conviction 
th £££&£,  1>SL  ■CAntA.Jigt  ..qggoed&y;. » ” 

in  our  opinion  is  the  only  statute  relating  to  criminal  trespassing 
which  is  available.  Our  statutes  are  full  of  sections  relating 
to  civil  trespass  but  i«  f i rid  none  other  than  section  8312,  upra, 
that  would  in  anywise  Justify  a p. execution  under  the  facte  Con- 
tained In  youi  letter. 

I assume  the  electrical  coiapany  which  constructed  the 
jJagnel  bam  owns  all  of  the  real  estate  on  either  side  of  the  shore 
line — if  so,  it  would  be  private  property*  It  may  be  the  grant 
or  authority  for  constructing  the  dam  was  given  with  reservation;;. 

I have  not  t ;ken  uhat  into  consideration,  therefore  treating  the 
o ne r ship  simply  as  any  other  privately  owned  real  estate,  the 
se  tion  above  would  apply* 


As Distant  ‘ ttorney  dene  al. 


APPIiOVKD 


t 


r 
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Prosecuting  Attorney .Livingston  Co. 


Mr.  Herbert  M.  Braden 
Prosecuting  Attorney 
Chillioothe,  Missouri. 


Township  Clerks  Fees:- 

Township  Clerk  is  entitled 
/ to  the  fees  set  out  in 

Section  12310  R.S.  Mo.  1929 
as  amended  Laws  1931,  page 
377  in  addition  to  the  $2.50 
per  day  salary  for  services 
performed. 

> l / o L6^c^> 


Dear  Mr.  Braden:  - 


We  acknowledge  receipt  of  your  letter  of 
August  8,  1933,  as  follows: 

”1  am  writing  you  for  an  opinion  as  to 
whether  or  not  a township  clerk  in  counties  under 
township  organization,  under  section  12310  Missouri 
Revised  Statutes  for  1929  as  amended,  laws  31,  page 
377,  is  entitled  to  feeB  as  set  out  in  said  section 
in  addition  to  the  $2.50  per  day  salary  for  services 
performed  as  such  clerk,  in  preparing  and  issuing 
warrants  ordered  by  the  Board. " 

The  courts  of  Missouri  have  never  passed  on  this 
question,  hence  this  opinion  is  merely  an  interpretation  of  the 
above  mentioned  section  by  this  office.  We  are  of  the  opinion 
that  the  above  mentioned  section  provides  that  a township  clerk 
is  entitled  to  the  fees  mentioned  therein  in  addition  to  the 
daily  salary  of  $2.50  also  mentioned  therein.  In  the  first 
plaoe  the  "township  clerk,  as  clerk"  is  specifically  mentioned 
in  the  first  lines  of  the  section,  among  other  township  officers, 
as  being  entitled  to  the  daily  salary.  This  compensation  is  to 
be  paid  him  for  the  regular  and  routine  administration  of  his 
duties  as  clerk.  The  proviso  clause  following  can  only  mean 
that  the  fees  provided  therein  for  the  township  clerk  are  to  be 
in  addition  to  the  daily  salary. 

The  words  "and  not  per  diem"  contained  in  the  first 
part  of  the  proviso  clause  are  there  for  the  purpose  of  taking 
the  fees  provided  therein  out  of  any  possible  per  diem  classifi- 
cation. The  reason  for  this  is  that  double  per  diems  are  in 
general  not  fevered  by  the  courts.  An  annotation  in  1 A.L.R.  at 
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page  £94  discusses  this  matter  adverting  to  the  following  oases: 

Wilson  vs • Blelooh,  109  N.T.  Supp.  340; 

Montgomery  County  vs.  Bromley,  108  Ind.  158, 

and  others.  It  was  the  apparent  Intention  of  the  Missouri 
legislature  therefore  to  clarify,  by  the  above  words,  any  possible 
ambiguity  of  construction  that  might  arise  from  the  fact  of  two 
separate  compensations  being  awarded  to  the  township  clerk. 

Many  states  have  statutes  similar  to  our  own  and 
allow  the  township  clerk  fees  for  doing  certain  things  and  a per 
diem  as  well.  Ross  vs.  Collins,  106  111.  App.  396.  In  addition 
it  has  been  held  that  a "per  diem"  Is  not  a Tee".  Seiler  vs.  State, 
160  Ind.  605;  State  ex  rel  Tippecanoe  County  vs.  Flynn,  161  Ind.  554 
Comer  ve.  Morgan  County,  3£  Ind.  App.  477.  With  this  distinction 
In  mind  it  is  clear  that  tha  Missouri  legislature  Intended  to  pro- 
vide compensation  for  the  township  clerk  in  two  ways.  In  the  final 
analysis  the  legislature  Intended  that  the  township  clerk  should 
reoclve  the  set  salary  of  $£.50  for  his  services,  and  that  in 
addition  he  should  receive  certain  fees  for  the  doing  of  oertaln 
things  enumerated  In  the  proviso  olauae  of  the  scot  Ion.  To  con- 
strue the  section  in  any  other  way  would  tend  to  make  the  wording 
thereof  seem  equivocal. 


Very  truly  yours, 


Charles  M.  Howell,  Jr., 
Assistant  Attorney  General. 


Approved: 


Attorney  General. 


CITIES,  TOWNS  AND  VILLAGES;  Under  statute,  cities,  towns  and 

villages  are  expressly  prohibited 
from  exacting  license,  taxes  or 

V fees  from  any  farmer  for  the  sale 

of  produce  raised  by  him  when 
sold  from  his  wagon. 


lrr.  J.  C.  3re shears, 

Commise ioner  of  Agriculture, 
Jefferson  City,  Missouri. 

Dear  Sir; 


September  30,  1933. 
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We  are  acknowledging  receipt  of  your  letter  in  which 
you  inquire  as  follower 

“The  question  bobs  up,  from  time  to  time,  as  to  the 
constitutional  right  of  the  farmer  in  Missouri  to 
market  or  peddle  the  products  of  his  farm  or  garden. 
Herewith  are  references  to  this  ouestion,  as  to 
issouri  and  one  other  State.  Enclosed  is  an  old 
: issouri  ruling,  but  we  desire  the  opinion  of  our 
own  present  legal  authority,  the  office  of  Attorney 
General  Hoy  'cKittr ick , instead  of  quoting  a prede- 
cessor. 


In  short,  what  are  the  rights  of  the  Missouri 
producer  of  farm  nroducts  and  livestock,  as  to  mar- 
keting or  peddling  same? 

This  is  not  a rush  inquiry,  and  it  ray  give  way  to 
questions  of  emergency  character,  temporarily, 
thanking  you  in  advance.  Ue  need  to  have  this  on 
file,  and  may  on  occasion  give  it  credited  publicity, 
in  case  your  office  does  not  make  it  public." 

Section  7179,  R.  S.  Mo.  1929,  provides  as  follows: 

"No  incorporated  city,  town  or  village  in  this  state 
shall  have  power  to  levy  or  collect  any  tax,  license 
or  fees  from  any  farmer,  or  producer  or  producers, 
for  tiie  sale  of  produce  raised  by  him,  her  or  them, 
when  sold  from  his,  her  or  their  wagon,  cart  or 
vehicle,  or  from  any  oerson  or  nersons  in  the  employ 
of  such  farmer  or  o reduce r in  any  such  city,  town 
or  village.* 

The  word  " produce"  has  been  defined  in  the  case  of  City 
of  igbee  v.  ’.Jurgin,  197  . A.  623,  683,  to  mean  as  follows: 

"The  word  'produce'  may  have  a variety  of  meanings 
dependent  uoon  the  connection  in  which  it  is  used. 

In  reference  to  the  produce  of  a farmer  the  court 
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of  appeals  of  the  District  of  Columbia  said: 

'But  tne  common  parlance  of  the  county,  and  the  common 
practice  of  the  country,  has  been  to  consider  all  those 
things  as  farming  products  or  agri cultural  products 
which  has  the  oitue  of  their  production  upon  the  farm, 
and  mulch  were  brought  into  condition  for  the  uses  of 
society  by  the  labor  of  those  engaged  in  agricultural 
pursuits,  as  contra-distinguished  from  manufacturing 
or  other  industrial  pursuits.  ,f 

The  shore  definition  of  "produce"  includes  all  norts  of 
grain,  vegetables  and  meats.  It  is  immaterial  whether  the 
meat  be  in  the  form  of  unbuto1  ered  e-tock,  or  whether  it  be 
butc  ered  and  reedy  for  sale  to  the  consumer.  In  the  case 
of  City  of  e ▼.  hurrin  above,  the  Citv  of  St.  Louis 

sought  to  collect  a license  tax  from  the  defendant  for  selling 
meat  within  the  city  limits.  The  court  at  rage  684  says: 

"While  the  distinction  between  agri cultural  pursuits 
and  those  of  an  artisan  or  manufacturer  is  not  an 
easy  one  in  all  cases,  we  cannot  see  why  the  kil  lng 
and  dressing  b"  the  farmer  of  fresh  neat  raised  by 
him  can  be  said  to  be  any  more  the  work  of  a manufact- 
urer or  an  artisan,  than  the  kil  ing  and  dressing  of 
poultry.  The  raising,  >11  ing  and  dressing  of  the 
latter  has  become  one  of  the  greatest  industries  of 
agricultural  America.  If  instead  of  selling  the 
sausage  and  spare-ribs  of  the  hogs  defendant  had  sold 
the  lard  rendered  from  their  fat,  could  it  be  eaid 
that  the  lard  was  not  'farm  produce?'  Or  would  it  do 
to  say  that  when  a farmer  is  aking  his  butter  and 
cheese  he  is  engaged  in  the  creamery  business?  e 
think  not.  Similar  comparisons  could  be  made  ad 
infinitum.  Whatever  might  have  been  said  in  the 
beginning  as  to  the  farmer  being  engaged  in  the  pursuit 
of  slaughtering,  slaughter  house  one  rot  ion  or  meat 
packing,  when  he  butchered  stock  raised  on  hin  far*  , 
such  as  the  hogs  involved  in  this  c^se,  the  usages  and 
practices  of  generations  on  American  farms  has  in  t iis 
day  made  such  a nractice  one  of  agriculture  or  farming. " 

r,Pe  are  unable  to  see  how  it  can  be  said  that  fresh  Tiests 
do  not  come  within  the  definition  of  agricultural  produce  ae 
that  term  is  used  in  Section  10382  of  the  statutes.''' 

Tinder  Action  7179,  quoted  above,  no  city,  town  or  village 
can  levy  or  collect  any  license  fees  or  tax  from  any  farmer 
or  producer.  That  Section  is  a prohibition  by  the  State  of 
Missouri  to  all  cities,  towns  and  villages.  In  St.  Louie  v. 
3ernard,  249  Vo.  51,  1.  c.  56,  the  court  says: 

"?>e  think  it  is  perfectly  clear  that  the  plaintiff  city 
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cannot  by  ordinance  authorize  the  doing  of  any  act 
which  the  general  laws  of  the  state  have  prohibited;  and 
where  the  statutes  of  the  State  expressly  restrict  or 
limit  the  power  of  a city  to  legislate  upon  a given 
subject,  such  city  cannot  legally  overstep  the  boundaries 
marked  out  for  it  by  the  General  Assembly.’1 

By  reason  of  the  foregoing  decision,  no  city,  town  or 
village  or  Missouri  shall  be  able  to  levy  or  collect  any  tar, 
license  or  fees  from  any  farmer  or  producer  for  the  sale  of 
produce  raised  by  him  so  long  as  Section  7179,  H.  S.  ho.  1939, 
is  upon  the  statute  books.  unieipal  cor nor at  ions  can  only 
exact  fees  and  license  where  their  charter  expressly  provides. 
While  Section  7179  is  in  existence  it  is  a part  of  the  muni- 
cipal charter  of  every  city,  town  and  village.  The  situation 
thus  existing  is,  therefore,  that  the  charter  of  every  city, 
town  and  village  of  t is  State  contains  an  expressed  prohibi- 
tion against  levying  or  collecting  such  tax. 

We  have  certain  statutes  authorising  the  exaction  of 
license  fees  from  peddlers.  A.  farmer,  however,  in  selling  his 
ice  is  not  a peddler.  In  3t.  Louie  v.  Meywr , 185  : o. 

583,  the  guest  ion  was  whether  or  not  the  farmer  was  a peddler 
in  selling  produce  from  his  farm.  The  court,  in  denying  that 
the  farmer  is  a.  peddler,  at  page  599  says: 

"The  facts  unon  which  this  case  was  tried  conceded  that 
the  defendant  was  a farmer,  residing  in  St.  Louis  County, 
and  that  he  simply  loaded  his  wagon  with  products  from 
his  farm,  and  took  them  into  the  city  of  5^.  Louis  for 
sale;  that  in  disposing  of  his  oroducts,  he  went  from 
place  to  place  among  the  inhabitants  of  the  city,  offer- 
ing then  for  sale  and  selling  them. 

It  will  be  observed  that  section  3097  or  ordinance  13703 
is  directed  against  persons  who  carry  on  the  business  of 
a peddler  or  hawker;  in  other  words,  a license  must  be 
obtained  by  those  persons  who  engage  in  the  business  of 
peddling  or  hawking.  In  order  to  subject  the  defendant 
to  the  penalties  imposed  by  the  ordinance , it  must  be 
manifest  that  his  business  was  that  of  a peddler  or 
hawker.  This  proposition  is  simply  narrowed  dam  to  the 
Question:  Was  the  defendant  a peddler  or  hawker,  within 
the  common  and  "'ell -understood  signification  of  those 
terms'1  he  have  reached  the  conclusion  that  he  too  not. 

The  agreed  statements  of  facts  upon  which  this  cause 
was  submitted  to  the  trial  court  leaves  no  doubt  as  to 
the  c laracter  of  business  in  which  defendant  was  engaged. 

It  was  that  of  a farmer . and  the  mere  fact  that  he  went  from 
niece  to  place,  similar  to  that  of  peddler  or  hawker , to 
dispose  of  the  fruits  of  is  business,  by  no  means  is 
sufficient  to  warrant  the  adding  to  his  name  as  farmer 
that  of  peddler  or  hawker.  The  disposition  of  the  pro- 
ducts of  his  farm  in  the  manner  indicated  by  the  facts 
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in  evidence  must  be  treated  ae  a mere  incident  to  his 
business  of  farming.  The  statute  reco  . sizes  tnis  dis- 
tinction. “ 

7e  do  not  mean,  \owever,  to  give  the  opinion  t iat  every 
seller  of  produce  is  a farmer.  If  an  individual  pells 
which  he  himself  has  not  produced,  he  may  thereby  become  a 
erchant  n.nd  be  subject  to  license,  t Rises  and  fees.  Nor  do 
we  think  it  is  necessary  that  the  farmer  raise  his  live 
stock  from  birth  in  order  that  he  may  core  within  the  protec- 
tion of  the  statute  exempting  him  from  taxation.  Be 
buy  stools  from  another  and  add  to  its  value  by  feeding  and 
caring  for  it,  and  then  when  ready  for  market  r.ay  butcher 
it  and  in  selling  the  meat  resulting  t >erefrom,  he  is  within 
the  protection  of  the  statute.  He  is  no  less  a farmer  because 
he  acquires  produce  and  in  managing  his  farm  adds  to  their 
value  end  sells  the  finished  product,  however,  if  he  is  in 
fact  a butcher  or  oonduete  another  business  not  exempted  under 
t e statute , the  mere  fact  that  he  lives  noon  the  farm  would 
not  exempt  him  from  such  tax.  We  have  called  your  attention 
to  these  suggestions  because  before  the  individual  can  be 
exe  pted  under  Section  7179  he  must  be  in  fact  a far- er  en- 
gaged in  the  farming  industry  as  generally  understood  and 
accepted.  He  cannot  by  the  mere  fact  that  he  resides  upon  a 
farm  bring  himself  within  the  favored  class,  if  in  fact  he  is 
cor"  i the  business  of  m peddler  or  hawker,  butcher,  etc. 

It  is  therefore  the  opinion  of  this  Department  t'  at 
a far  er  cannot  be  taxed  ae  a peddler  or  hawker;  that  if  the 
farmer  is  actually  engaged  in  the  business  of  farming  ns  is 
generally  understood  and  accepted,  that  under  Section  7179  above, 
he  may  not  be  required  by  any  city,  town  or  village  to  pay 
a license  tax  or  fee  for  the  sale  of  produce  raised  by  him 
-dien  sold  from  his  or  her  wagon  or  cart.  Your  oruest  on  is 
general  and  -»e  believe  the  foregoing  fully  answers  it.  1^, 
owever,  a particular  situation  should  arise  involving  t is 
question,  we  should  be  pleased  to  answer  the  particular 
question  involved. 


A^  PROVED: 


Attorney  Ceoeral. 


FWH : S 
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COMMISSIONER  OF  AGRICULTURE: 


f > 


l.r.  J,  C.  Iresheara, 

Com  irsioner  of  A.  riculture, 
Jefferson  City,  issouri. 


s'*r  Sir: 


Legislature  did  not  appropriate 
funds  out  of  which  premiums  for 
various  kinds  of  automobile 
protection  and  protection  on 
property  can  be  paid. 


October  5,  1933. 
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Ve  are  ackno"'ledp;iTu  receipt  of  your  t'fo  letters  in 
iich  y 'u  inquire  follows: 


’J.  10  r iroue  of  keen  in  in  the  full  spirit  a 

int-^rnre t’ t ion  of  t e l?w3  and  appropriations,  nie-ee 
Ive  your  opinion  on  the  following  ones t lone: 


1.-  . tote,  i.  e.,  ' e tste  Depart 

Agriculture,  -aithin  it s rl f its  to  insure  its  stnte- 
0'"ncd  automobiles  used  in  official  field  •*,or’  ' 


T)  be  lore  exact,  uleaoe  add  to  v ur  renrral  opinion 
tne  following  sup  lementarv  cruertions,  re  to  the 
le  ality  under  our  19' 3-34  appropriations  and  the 
State  Department  of  Africulture  iewgt  as  to  Payment 
of  automobile  insurance  ; re-’iums  alom  the  following 
1 ines : 

la — Liability  insure  ice, 

lb — Property  da '-a  re  insurance, 

1c — Collision  insurance. 

Id — Fire  and  tornado, 
le — Thef t , 

If — Class  da  mage. 


. - If  unwarranted  at  1 under  available  appropria- 
tions, would  it  be  e mi  it  able  and  right  to  (a)  npy  up 
ire’  inns  on  unnaid  policies  to  date  and  discontinue 
insurance,  and  (b)  should  loliciee  already  ueid  in 
"dva  'ce  be  cancelled  =nd  refund  of  premiums  in  any 
sue n case  np  lied  for  This  is  not  a large  proposi- 
tion, since  "e  have  only  ten  sta te-o—ned  light  cars. 

The  ouestion  of  state-o*^ned  automobile  insurance  is 
a f-ctor  in  <~Qvernment  costs,  and  -e  desire  to  be 
right  on  t.ii^  tion.  e lavs  certain  pending 
bills  for  automobile  ii.s^r^oce,  under  our  new  law, 
but  we  shell  hold  so  e until  -e  hear  from  y'u,  and 
for  F-  e t is  is  to  than!  you,  in  advance." 


"II.  ase  permit  the  following  request  for  an 

opinion,  rervin  ?b  a rule  in  relation  to  the  general 
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matter  ae  to  the  Department  of  Agriculture , now  start- 
ing end  seeking  to  get  started  rigntly: 

let — Is  t ie  Departm  ent  of  Agriculture  warranted  in 
carrying  fire  and  tornado  insure  :ce  in  emiio^ent  or 
buildings,  for  instance,  (a)  rather  valuable  chemical 
laboratory  equipment  in  rented  ouarters  on  3rd  floor 
of  old  1st  Rational  Bank  building,  or  (b)  buildings 
at  State  Fair,  under  nresent  laws  and  expropriations’ 

3'd— If  unwarranted  at  law  under  available  aporonr in- 
ti one,  would  it  be  suitable  and  right  to  (a)  nay  un 
oremiums  on  unpaid  policies  to  date  and  discontinue 
insurance,  and  (b)  should  policies  already  naid  in  ad- 
vance be  cancelled  and  refund  of  premiums  in  any  such 
case  applied  for? 

In  passing,  outside  this  request , oerralt  the  remark 
to at  r.  Jewell  Payee  and  I are  strongly  convinced 
t oat  t ie  chemical  laboratory  is  badly  located  and  teat 
it  should  soon  be  roved  into  the  old  poe toff ice  building, 
saving  rental  expense  and  avoiding  t le  -resent  rather 
bad  riel  as  to  fire  and  storm. M 

In  &&  much  both  of  your  inquiries  deal  with  the  as me 
subject  matter  and  depend  upon  the  same  appropriation  for 
solution,  we  shall  answer  them  tor-ether.  Article  10,  'action 
19  of  the  Constitution  of  issouri  provides  as  follows: 

"No  moneys  shall  ever  be  paid  out  of  the  treasury  of 
this  State,  or  any  of  the  funds  under  its  management , 
except  in  pursuance  of  an  appropriation  by  law,  nor 
unless  such  payment  be  made,  or  a warrant  shall  have 
issued  therefor,  within  two  years  after  the  passage 
of  such  approprist ion  act;  and  every  such  law,  making 
a new  appropriation,  or  continuing  or  reviving  an 
appropriation,  shall  distinctly  specify  the  sum  aonro- 
priated,  and  the  object  to  wiich  it  is  to  be  applied; 
and  it  shall  not  be  sufficient  to  refer  to  any  other 
law  to  fix  such  sum  or  object.  A regular  statement 
and  account  of  the  receipts  and  expenditures  of  all 
public  money  shall  be  published  from  time  to  time." 

Section  11411,  R,  S,  No.  1939,  wrovides  as  follows: 

"No  warrant  shall  be  drawn  by  the  auditor  or  paid  by 
the  treasurer,  unless  the  money  has  been  previously 
appropriated  by  law;  nor  shall  the  whole  amount  drawn 
for  or  paid,  under  any  one  herd,  exceed  the  amount 
appropriated  by  law  for  that  our'-ose." 

In  36  Cyc.  895,  it  i?  said: 

" Appropriation  acts  specify  the  purpose e for  which  the 
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appropriation  shall  e used, and  appropriations  made 
for  one  pur  ose  cannot  be  used  for  any  other  purpose," 

■Ti  ether  or  not  you  may  insure  personal  orooertv  and 
buildings  n ich  belong  to  the  ^tnte  and  are  under  the  jurisdiction 
and  control  of  your  Den  art  ment  depends  on  whether  or  net  trie 
Legislature  has  appropriated  funds  specifically  providing  for 
the  payment  of  such  items.  In  construing  an  apnroprirtion 
measure  the  courts  say  that  such  appropriation  must  be  strictly 
construed.  In  Meyers  y.  Kansas  City,  IP  S.  (?d)  90C,  the 
court  considering  an  appropriation  made  by  the  Council 
of  Kansas  City  and  said  at  page  901: 

"Another  general  rule  in  the  construction  of  statutes, 
applicable  as  well  to  municipal  ordinances,  is  that 
acts  of  the  character  here  under  review  are  to  be 
strictly  construed.  The  limitation  uoon  the  use  of 
the  appropriation  in  roposltlon  8 is  such,  by  reason 
of  its  terras,  that  the  invoicing  of  the  general  rule 
in  not  necessary." 

T^e  Legislature  in  Laws  of  iscouri  1933,  on? e 65, 

Section  3a  made  an  appropriation  in  the  total  amount  of 
31,350.00  for  your  Department.  The  appropriation  is  divided 
into  four  divisions:  A.  Personal  Servioe,  B.  Additions,  C. 

Repairs  and  Replacements , D.  Operation.  The  only  subdivision 
which,  according  to  our  judgment,  could  tr.ro-^  any  light  u^on 
whether  cr  not  you  have  the  right  to  take  out  trie  insurance 
in  oueation  is  found  in  Section  D,  title  " One  rat  ion, " -rich 
is  as  follows: 

"General  expenses,  including  communic'-t ion , printing 
and  binding,  trans  ortrtion  of  tints,  travel,  sta- 
tionery, office  supplies,  special  material  aid  suo- 

ios,  and  ot  eneral  expense >.00." 

,e  oelieve  that  the  abdve  Section  is  the  onlv  one  under 
w ich  such  expenditures  night  possibly  cone.  “Je  are  of  the 
opinion,  icmever,  that  thi3  '’ection  of  the  appropriation  Act 
is  lot  broad  enough  and  specific  enough  to  entitle  you  to  take 
out  insurance  on  the  personal  and  real  property  in  oue^t ion , 
for  the  following  reasons: 

It  is  true,  at  tne  outset,  that  the  Legislature  used 
the  terra  "general  expense."  I mediately  after  the  use  of  t is 
term,  however,  it  said  that  such  term  would  include  various 
items  and  proceedlfrcp  to  enumerate  such  items.  The  term 
"general  expenses"  is  a broad  term  and  used  by  itself  would 
have  been  broad  enough  to  include  all  of  the  items  enumerated 
in  ect„on  D.  ^hen  the  Legislature,  lowever,  followed  the  ~ords 
“general  expenses"  by  the  enumeration  of  the  expenses  found  in 
Section  D,  we  believe  that  such  enu-ncr-t  on  limited  and  pualified 
the  scone  of  tbs  term  "general  expenses."  If  the  Legislature 
iad  not  intende  to  limit  the  term  "general  emenses"  and  to 
confine  it  to  the  enumerated  items,  then  it  would  have  been  use- 
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less  for  the  Legislature  to  heve  made  such  enumemt ion,  because 
the  term  general  expenses3  unrestricted  wo  tld  have  been 
sufficiently  broad  to  cover  ell  of  the  itens  listed  in  Section  D. 

At  the  close  of  Section  D appears  the  words  “other 
general  expenses. " e do  not  believe  that  the  words  “other 
general  expense  s'1  found  in  this  Section,  are  of  any  assistance 
in  -akinc-  the  appropriation  cover  the  Questions  of  insurance. 

The  general  rule  is  that  where  general  words  are  followed  by 
particular  words,  the  general  words  win  be  restricted  ^nd 
limited  to  the  particular  words  used.  This  rule  has  been 
applied  in  the  construction  of  appropriations.  In  'Hate  ex  rel. 
v.  Dierkee,  814  ho.  578,  the  Supreme  Court  had  for  consider at ion 
an  appropriation  under  the  St.  Louis  c arter.  The  words  in  that 
appropriation  which  the  relator  relied  upon  were;  “other  expenses 
of  the  ouse  of  Delegates."  The  court,  in  discussing  the  matter, 
said  at  - page  591: 

"How  take  either  of  the  two  appropriation  ordinances 
In  evidence,  for  they  are  both  the  same  in  words, 
except  as  to  the  last  clause,  we  have  no  specific 
appropriation  for  tois  work  or  for  this  relator, 
delator  contends  that  the  words  'other  expenses  of 
ouse  of  Delegates,'  are  sufficient  to  authorize 
the  payment  of  this  money  out  of  the  unexpended 
balance  in  that  fund.  The  whole  clause  of  the 
or d i na nee  reads : 

'Publishing  proceedings,  printing,  sta- 
tionery, office  exnenees,  furniture, 
rent  of  telephone  and  other  expenses 
of  "0uee  of  Delegatee ?8,0G0.QQ* 1 

To  our  ind  the  rule  of  etiusdem  generis  fully  applies 
aere.  The  term  'other  expenses'  mesne  expenses  of 
the  character  theretofore  mentioned  in  that  deuce 
of  the  appropriation  act  and  does  not  include  an 
appropriation  for  work  of  the  character  performed 
by  relator.  To  hold  that  it  did  include  such  would 
be  to  nullify  the  provisions  of  Section  14,  Article 
5,  of  the  city  charter,  supra." 

Following  the  above  decision,  therefore,  we  are  of  the 
opinion  that  money  appropriated  by  Section  D can  only  be  used 
for  the  purposes  enumerated  in  Section  D,  or  for  items  by  reason 
of  the  similarity  of  which  can  be  said  to  come  within  the  enum- 
erated clasoss  under  the  rule  of  ejusdem  generis.  e do  not 
believe  that  premiums  for  insurance,  whether  it  be  fire,  liability, 
theft  or  otherwise,  is  similar  enough  to  the  enumerated  items 
to  bring  it  within  the  provisions  of  the  appropriation.  It 
does  not  cone  within  the  cl as s if 1 cat  ion  “transportation  of 
thing*,  travel"  or  any  of  the  enumerated  items,  " Transportation 
of  things"  means  the  expense  of  transporting  property  of  the 
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State  back  and  forth,  and  "travel*  eans  the  expense  of  traveling 
in  the  furtherance  of  the  business  of  the  State,  including  the 
expense  of  transportation , gasoline,  oil,  etc.,  as  well  as  other 
items  of  travel.  Whether  or  not  the  automobiles  of  your  Depart- 
ment are  insured  '.tas  no  connection  with  the  transportation  of 
things  or  travel.  It  .ay  be  that  private  enterprises,  with  a 
good  business,  might  require  that  auto  o dies  be  insured  r.rainst 
all  of  the  contingencies  contained  in  your  letter.  However,  the 
State  has  not  and  does  not  always  insure  its  personal  and  real 
property.  The  failure  of  the  hit  ate  to  appropriate  oney  for 
the  purposes  about  w ich  you  inquire  seeing  to  indicate  an  in- 
tention in  this  instance  that  the  State  desires  to  carry  its  own 
insurance. 

e are  therefore  of  the  opinion  that  the  State  has  not 
appropriated  funds  out  of  which  you  may  nay  for  the  insuring 
of  automobiles  and  other  personal  property  or  buildings.  If 
we  are  correct  in  this  view,  then  it  would  not  be  proper  for 
you  to  pav  premiums  on  unraid  policies  because  such  premiums 
would  not  be  properly  chargeable  to  the  appropriation  in 
question.  If  the  premiums  have  already  been  paid  in  advance 
out  of  tnis  appropriation,  we  think  it  would  be  quite  proper 
to  cancel  said  policies  and  seek  a refund  of  the  premiums. 


Ai  l \C  T ... : 
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November  1,  1933 


Mr*  J.  0.  jujrealioars 
Commlas! oner  of  Agriculture 
Jefferson  City,  Missouri 


Dear  bir* 


Your  request  for  an  opinion  dated  August  31,  1933, 
was  as  follows* 

" enclosed  is  a letter  from  former  Dairy 
Commissioner  K.  0.  dennett,  accompanied 
by  a claim  of  salary  and  expenses  for 
services  rendered  after  July  £3rd,1933. 

Does  the  State  Department  owe  this,  and 
if  so,  from  whet  parts  of  what  appropria- 
tion?” 

The  letter  which  you  inclosed  from  Mr.  £.  G.  Bennett 
reads  as  follows; 

"I  am  herewith  handing  you  statement  of 
amount  for  my  time  in  awaiting  the  appoint- 
ment of  my  successor,  and  expenses  In  tak- 
ing case  of  state  business  as  suggested 
by  Governor  harris. 

My  expenses,  while  In  Jefferson  city  during 
this  period,  as  you  will  note,  are  not 
included. 

You  will,  also,  find  enclosed  application 
for  cream  buyers  license  from  ir.  homer 
Owen  Auxvasse,  *-o • with  remittance  of  *2.00 
in  currency.” 

The  claim  for  salary  and  expenses  which  you  inclosed 
is  as  follows; 
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“Thb  STATK  OF  .JtlLSOURI, 

to  L.  G.  oennett,  Dr, 

To  salary  as  Dairy  Commissioner  for  the 
mon  th  end  In  the  24  th  da  y of  July  to 
August  10,  1933  at  *2,500  per  annum  - - 
*120 • 96, payable  out  off  ( salary  for  time 
spent  In  office  waiting  for  commissioner 
of  Agi*l  cul ' ure  to  take  over  office.) 

Appropriation.” 

To  this  voucher  was  attached  a monthly  expense  account 
signed  by  Ur.  bennett  for  a trip  from 

"Jefferson  City,  to  Columbia,  to  bpring* 
field,  to  Lebanon,  and  baok  to  Jefferson 
City,  wiiieh  started  on  July  2d  and  ended 
on  July  31,  and  which  included  his  meals, 
lodging  and  traveling  expenses  at  five 
cents  per  mile.  In  the  total  amount  of 
v2d.90. ” 

It  will  be  noted  that  the  voucher  which  he  presented  for 
salary  is  for  a salary  as  Dairy  Commissioner,  while  the  Laws  of 
1933,  at  page  171  abolished  said  office  for  the  terms  of  said 
account,  provide  as  follows! 

"*  * The  Intention  of  this  act  is  to 
abolish  the  state  ■. ureau  of  dairying 
and  the  office  of  £ bate  Dairy  Commie* 
s loner,  and  his  assistants,  and  to 
transfer  their  duties  to  the  Commis- 
sioner of  Agriculture,  and  his  assist- 
ants.” 

As  Dairy  Commissi  oner  for  the  period  of  time  claimed, .ir, 
Dennett  is  entitled  to  nothing  as  the  above  act  was  approved  on 
March  22,  1933,  without  an  emergency  clause,  and  by  virtue  of  the 
law  became  effective  July  24,  1933,  on  which  date  the  office  of 
Dairy  Conrniss loner  with  all  of  the  emoluments  of  said  office,  ceased 
to  exist. 


It  will  be  noted  that  in  Mr.  Dennett* s letter  he  states 
that  Governor  Harris  suggested  that  he  stay  In  the  office  of  the 
Comml sslonor  of  Agriculture  until  the  appointment  of  his  successor. 

If  this  be  a fact  then  Governor  Harris  must  have  appointed 
him  as  an  assistant  In  your  office  for  the  determinate  period  which 
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he  is  claiming  for,  and  It  may  l.«  that  (iovernor  Harris  stipulated 
with  him  the  salary  which  he  was  to  receive  during  that  perl  od. 

If  such  be  the  case  he  was  functioning  not  In  the  office  as  Dairy 
Commissioner  but  as  an  assistant  In  the  btate  Department  of  Agri- 
culture and  would  be  entitled  to  a reasonable  ame  nt  for  his  ser- 
vices or  the  contractual  amount  that  Governor  Harris  agreed  to 
pay  him. 


Hie  "■•nanse  account  during  that  period  of  time  If  he 
was  regularly  employed,  should  be  considered  and  approved  as  the 
expense  account  of  any  other  assistant  Is  considered  and  approved 
In  your  Department.  On  the  other  hand.  If  he  was  not  employed 
by  Governor  Harris  and  merely  stayed  around  the  of lice  after  Ida 
office  expired  for  no  good  reason  at  all,  he  Is  entitled  to  noth- 
ing for  salary  and  nothing  for  expenses. 

The  uaws  of  1933,  page  06,  Section  4,  provide  as  follows 

"There  Is  hereby  appropriated  out  of  the 
state  treasury,  chargeable  to  the  state 
revenue  fund,  the  sum  of  Five  thousand 
, el^ht  hundred  thirty- three  dollars  and 
thirty-one  cents  {#5, 633.31) , to  pay 
the  salaries,  wages  and  per  diem  of  the 
officers  and  employees  and  other  expen- 
ses of  the  bureau  of  dairying  of  the 
state  board  of  agriculture,  for  the  per- 
iod beginning  January  1,  1953,  and 
ending  not  later  than  July  31,  1953,  as 
follows: 

A.  Personal  service: 

For  salaries  of  state  dairy  commissioner 

and  other  necessary  employees.  ....  ,,>3,983.31 

D.  Operation: 

General  expense, Including  communica- 
tion, printing  and  binding,  transport- 
ation of  thin  s,  travel,  stationery, 
office  supplies  and  o her  general 
expenses . . l.odO.QO 

Total  bureau  of  dairying,  out  of 
revenue. 
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If  you  determine  that  lie  was  regularly  employed  then 
hi e salary  should  have  been  deducted  from  the  p3,9a3*31  appro- 
priation for  salaries  a ova  set  out  and  his  expenses  should  be 
deducted  from  the  $1 ,850,00  appropriation  above  set  out* 

If  Governor  Garris  appointed  him  as  he  claims  but  with 
no  stipulation  as  to  salary*  then  he  would  be  entitled  to  a 
reasonable  amount  for  his  services  and  what  is  a reasonable  amount 
would  have  to  bo  determined  by  the  Comal ssi oner  of  Agriculture 
after  considering  the  value  of  tho  cervices  which  he  rendered 
during  this  ported  or  time* 


Respectfully  submitted. 


Wm,  OFJi  bAWTCERS 

Assistant  Attorney  General* 


APPR0V.;T)i 


ROY  MciilTTRICK 

Attorney  General. 
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TAXATION  AID  REVENUE 


: Liability  of  improvements  on  raal  estate  omitted  from 

assessment  in  previous  year  or  years  to  assessment  am 
taxation. 


Honorable  HUln  H.  Bray, 
County  (ounselor , 

Clayton,  Missouri. 


i.oveciber  d,  1333* 


Dear  Sir; 


Your  latter  of  -.apt amber  10,  1953  haa  beer,  received  which 
letter  enclosed  a request  for  an  opinion  fraa  onor^bls  Martin 
L.  Near,  ssasser  of  tit,  Louis  County  as  fellows: 


"A  building  Is  on  s oar tain  treat  of  land}  the  land 
baa  bean  saaaaaad  for  taxation  and  taxes  paid.  Ineluding 
tba  year  1932*  .owevwr,  tie  build  in;:  upon  said  lend  bas 
not  bean  aasaaasd  although  tba  building  waa  araatad  10 
or  aura  years  ego.  Can  this  building  be  asseasad  for  the 
years  omitted'  How  would  anooaament  be  made,  for  what 
years  and  what  nctioe  if  any  given  to  the  owner?" 


I. 


TAXABILITY 

Tt.e  oollectlon  of  taxes  for  back  years  during  which  any  real 
property  baa  bean  omitted  fro®  esse  ascent  and  taxation  la  provided  for 
by  Revised  tat u tea  of  isacurl  of  1929,  actions  9700  and  9709,  which 
are  as  follows: 

"Two.  97O0.  As saw agent  of  property  omitted.  — if  tba 
assessor  diaa  vara  any  real  property,  presumed  to  be 
subject  to  taxation,  which  has  not  been  returned  to  him 
by  tba  cler- , ha  a.  all  asaaas  sue:  proparty  and  enter  the 
same  on  the  assessment  Hat.  had  If,  upon  the  return 
of  aueh  liat  to  the  clerk,  it  shall  appear  that  any  such 
raal  property  baa  not  bean  returned  by  the  auditor,  it 
shall  be  the  duty  of  the  clerk  to  advise  the  midi  tor  of 
tba  fasts,  describing  the  property  ao  returns  by  tba  assessor, 
and  the  auditor  aball  ascertain  the  true  ecndl tion  of  such 
real  property,  and  advise  the  said  clerk  thereof,  who  shall 
correct  tba  rewords  of  his  office  in  accordance  cite  the 
facts  la  the  ease.* 

"nee.  9709.  Lands  or  lota  sot  previously  assessed. — If 
by  any  means  any  traet  at  land  or  toes  lot  shell  ba  omitted 
in  the  aeeeeement  of  any  year  or  aeries  of  years,  and  not  put 
upon  tba  assess- r* s book,  the  sane,  whan  discovered,  shall 
be  assessed  by  the  aaseaaar  for  the  ties  being,  and  placed 
upon  his  book  before  the  same  la  returned  to  toe  court. 
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with  all  arrearage*  of  tax  which  ought  to  hara  boon 
asaaaaad  and  paid  In  former  year a charged  thereon." 

In  speaking  of  such  statutes  the  supreme  court  of  Missouri  in  the 
ease  of  state  ex  rel  Hudson  ▼.  Carr,  178  o.  229,  77  3.  *.  543  U903). 

"If  the  assessor  discovers  other  property  of  the  taxpayer 
which  he  failed  to  Hat,  or  which  was  emitted  from  taxation. 

It  la  bis  duty  to  assess  It,  even  if  it  Is  dlaeorend  years 
afterwards."  (178  Mo.  233,  234.) 

This  statement  of  the  court  was  repeated  with  approval  In  state  ex  rel  Teare 
t.  Dung an,  285  uo,  352,  177  3.  v,  604  (1915)  and  In  tha  cams  of  Capo 

Girardeau  t.  Busbrasnn,  140  Mo,  196,  49  3*  V,  365  (18*99)  the  court  remarked 
"No  doubt  If  a poo if lc  real  property  la  overlooked  or  omitted  It  can  be  sub- 
sequently assessed  for  the  previous  omitted  years  * • (148  Mo.  203), 

bile  Revised  Statute*  of  Missouri  action  98IO  might  eesa  to  apply 
to  the  situation  under  discussion  it  was  held  in  tha  ease  of  state  ex  rel 
ford  otor  o.  t.  oehner,  325  Me,  24,  27  3,  V.  2d  1 (193°)  that  oueh  seat ion 
only  appllee  to  a failure  to  eases*  the  entire  property  In  the  county  and 
does  not  apply  to  individual  omissions  of  property  from  assessment. 

• 

"section  12819  provides  a eshama  for  subsequent  aeseemnont 
and  collection  of  taxes  where  * there  ha  a been  a failure  to 
assess  the  property  in  any  county  for  any  year  or  years,' 

This  section  covers  the  situation  where  the  entire  as easement 
for  the  oowty  has  been  omitted  for  any  year  or  tha  assess- 
ment sought  to  be  mad#  has  been  held  void  for  some  reason. 

Tbs  section  has  no  application  to  the  omission  of  assessable 
personal  property  from  the  return  of  an  Individual  taxpayer." 

(27  3,  t.  2d,  4).  (Sec.  12619  of  1919  is  Sec.  9610  of  1929. } 

There  la  little  doubt  that  the  term  "real  property"  In  seat ion  9786 
above  and  tha  terms  "tract  of  land"  and  "town  lot"  In  section  9709  above  would 
Include  e building,  assuming  sue  building  to  be  of  a permanent  nature.  By 
Revised  statutes  of  1929,  - action  855  vhieh  fixes  certain  rules  of  construc- 
tion for  statutes  it  la  provided  that  "tha  terms  'real  property'  or  'premises* 
or  'real  estate*  or  'lands*  shall  be  denned  to  be  coextensive  with  lands, 
tenements  and  hereditaments  end  the  letter  three  terms  are  defined  la  the  case 
of  orchard  v.  right -Da lton-hell  Anchor  store  Co. , 225  Me.  414,  125  3.  R.  4&& 
by  n quotation  from  chancellor  Kent  ea  follows s 

"Thing*  real  consist  of  lands,  tenements  and  hereditaments. 

The  last  word  la  almost  as  comprehensive  as  property,  for  It 
means  anything  oapebla  of  being  Inherited,  be  It  corporeal, 
incorporeal , reel,  personal  or  uxlxed.  The  term  reel  estate 
means  an  estate  In  fee  or  for  life  In  lend,  and  does  not  compre- 
hend terms  for  years  or  any  interest  short  of  a freehold.  A 
tenement  comprises  everything  which  may  be  hold* a,  so  ea  to 
create  a tenancy,  in  the  feudal  sense  of  the  word,  and  no 
doubt  It  includes  things  Incorporate,  though  they  do  not  lie 
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in  tenure.**  (22^  wo,  440). 

Llkewi •« , in  KoTlsad  statutes  of  Mias  uri  of  1929,  action  9977*  *hich  la 
a part  of  Chap  tar  39  mtl  tl  ad  "Taxation  and  •<  avenue  " it  la  provided  aa 
follows ; 

"The  tan  *raal  pro party’ , ’real  estate',  'land*  or  *lot't 
whenever  uaad  In  thla  chap tar,  shall  bo  hal . to  mean  and 
include  not  only  tha  land  itself , whether  laid  out  is  toon 
or  olty  lota  or  otherwise,  with  all  things  contained  therein, 
but  also  all  buildings,  structures  sad  Improvement*  and 
other  permanent  fixture*,  of  whatsoever  kind  thereon  • * 

Turthermore,  the  fast  that  taxea  have  been  as ae Bead  against  and  oolleetad 
from  tha  persons  whoso  property  will  now  be  charged  with  the  taxea  In 
question  for  the  year*  for  whleh  such  charges  are  about  to  be  made  would 
bo  no  defense  to  the  assessment  and  colleetlon  of  the  taxes  In  question. 
Thla  question  was  presented  in  the  ease  of  State  ex  rel  Steel  V.  Phillips, 
I37  Me,  239*  3d  3.  V,  93I  Ud97)  wherein  defendant  in  a suit  for  suoh 
taxea  raised  the  point  ee  follows t 

"And  for  further  answer  herein  defendant  says  that  he  Is 
not  indebted  to  the  plaintiff  in  any  sun  whatever , for  the 
reason  that  he  celled  upon  the  collector  for  the  several 
yeara  ha  is  supposed  to  be  ehvged  with  the  delinquencies  and 
paid  all  taxes  that  were  charged  egalast  his,  and  took  re- 
ceipts therefor,  end  now  pleads  these  facts  aa  well  ea  said 
payments  in  bar  of  any  further  tax,  and  again  prays  far 
Judgment,"  {137  Ko.  263) 

but  the  oourt  deal dad  against  this  eemtentlon  and  held  that  the  taxes  must 
be  paid. 


11. 

LIMITATIONS 

The  statute  of  limitation*  on  taxea  against  property  previously 
omitted  from  assessment  does  not  begin  until  tbe  aeeessment  la  made  and  tha 
tax  baaed  on  suah  assessment  beoomea  delinquent  which  would  be  computed  Just 
aa  If  tha  assessment  were  being  aade  for  the  current  year  instead  of  for  a 
bask  year. 

"Tha  uit  is  not  barred  by  the  statute  of  limitation*.  No 
right  of  action  accrued  until  the  taxes  were  ease seed  and 
had  become  delinquent.  Tbe  assessment  was  made  In  lO^b,  the 
taxes  cere  therefore  not  delinquent  until  January,  1&97*  1'he 
five  y»ara*  limitation  expired  January  1,  1902.  Tha  suit 
was  brought  December  lb , I90I. 

The  ease  of  state  ex  rel.  v.  Fullerton,  above  referred  to, 
was  e suit  under  this  statute  to  tallest  taxes  on  lend  that 
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bad  boon  omitted  from  tbs  UMMor1  & books  la  former 
years,  just  aa  was  the  defendant* a land  la  this  case,  and 
the  court  In  that  eaae  held  that  the  statute  of  limitations 
did  not  begin  to  run  during  the  years  the  land  was  omitted 
from  the  assessor's  books  and  not  until  after  the  discovery 
of  the  amission  and  the  assessment  of  the  taxes  as  required 
by  seetlon  7562,  Revised  statutes  1009,  and  until  they 
became  delinquent  after  that  assessment.  And  so  we  now 
hold,"  (state  ex  r el  Hamaer  v,  Vogelsang,  183  Me.  17,  24,  01 

s.  w,  1087  (1904). 

Te  the  sane  offset  see  state  ex  ral  Lehner  v,  Fullerton,  143  lie.  682.  44  a.  V. 

741  tm)- 

It  Is  provided  la  Revised  statutes  of  Missouri  :;eetlon  9791  that 
"no  assessment  of  property  or  charges  for  teres  thereon  shell  be  considered 
Illegal  * * * on  account  of  the  naaeaaments  not  being  mad#  or  ecmpletsd  within 
the  time  required  by  law.* 

For  the  reasons  above  in  the  ebsenee  of  exceptional  circumstances  an 
assessment  could  be  aade  on  property  previously  omitted  from  taxation  for  any 
pest  year  or  series  of  years,  absent  strong  olrmuastances  which  might  work 
an  estoppel. 


111. 

The  procedure  to  be  followed  would  aa  appears  from  the  foregoing 
authorities  be  the  same  as  If  tbs  tax  ware  being  assessed  for  the  current 
year,  hot lot  should  be  given  aa  If  the  person  against  whose  property  the 
tex  is  to  be  oharged  bed  failed  to  return  such  property  for  the  current  year 
end  if  notice  had  already  been  served  on  e taxpayer  far  him  to  make  out 
his  tax  statement  and  a had  failed  to  make  any  statement  the  assessor  could 
suke  the  aseesnent  in  accordance  with  Revised  Statutes  of  Missouri  seetlon 
9760,  or  If  a return  had  been  made  which  failed  to  include  this  property 
the  assessor  should  likewise  make  out  the  assessment  list  and  book. 

In  conclusion.  It  Is  our  opinion  that  real  property  which  has  not 
been  sssssssd  and  tamed  for  any  previous  year  or  years  is  subject  to  taxation 
and  that  the  method  of  as ee using  and  collecting  tans  on  wuob  property  is 
provided  for  by  Chapter  59  of  the  Revised  statutes  of  Missouri  Article  2f  and 
e a peel ally  by  jest ions  97$^  end  97^9* 


APPROVED; 


Yours  very  truly, 

EDWARD  U.  MTU.hR, 

A33i:  TAWT  ATTORNhT  ?j£NRaL. 


ATT\  rilft.Y  OfNHUL, 


?C’ .COL  DISTRICTS : -School  Pis  trice  not  xi^oie  i q,r  ne.  ..  ikbuuc  in  o'ikxp.- 
TOHT^:  tion  of  ous  hired  by  it  to  transport  ■'thletic  teams ; 

/-  GCnooi  superintendent,  ?s  agent  for  school  board, 

would  not  be  liable. 


V 


) 
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Mr.  B.  W.  Bradley,  Superintendent 
Peculiar  Consolidated  Schools, 
Pecul iar , Missouri. 


FILED  I 

/ L/ 


v57 


Dear  Sir: 


We  are  acknowledging  receipt  of  your  letter  in  which  you 
inquire  as  follows: 

•I  should  like  to  know: 

(l)  Can  a school  board  be  held  liable  if  they  hire  a 
school  bus,  which  is  insured  and  approved  by  the 
state,  to  haul  basket  ball  teaas  to  and  from  gapes; 

(3)  Can  a Superintendent  of  Schools  be  held  liable 
if  he  hires  a school  bus,  which  is  insured  and  ap- 
proved by  the  state,  to  haul  basket  boll  teams  to 
and  from  gauss? 

This  school  bus  is  used  every  day  by  our  adjoining 
school  district  to  bring  their  students  to  and  from 
school.* 


I 

SCHOOL  BOARD  HOT  LIABLE  FOR  NEGLIGENCE  7S  THE  OPERA- 
TION OF  BUS  HIRED  3Y  IT. 

In  Dick  v.  Board  of  Education,  338  8.  ff.  1073,  the  Supreme 
Court  says: 

"There  can  be  no  doubt  that  when  the  state  establishes 
and  provides  for  the  maintenance,  operation,  and  manage- 
ment of  public  schools  for  the  education  of  all  children 
alike,  at  the  expense  of  the  public,  it  is  acting  in 
pursuance  pf  a governmental  policy  founded  solely  in 
the  publid  good.  When  these  duties  are,  as  in  this 
case  (section  11456,  R.  8.  Uo.  1919),  confided  by  law 
to  a quasi  corporation  created  for  that  purpose,  such 
corporation  is  charged  with  the  use  of  nubile  funds  de- 
voted by  law  to  that  object.  To  that  extent  it  is 
simply  an  instrument  of  the  state  government,  and  is 
entitled  to  no  pecuniary  profit  from  its  services,  which 
are  devoted  solely  to  the  public. 


Mx . B,  V,  Bradley, 
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Woveraber  9,  1933. 


We  discussed  this  principle  in  the  light  of  numerous 
authorities  cited  in  our  opinion,  in  lummo  v.  Kansas 
City,  285  Vo.  323,  235  S.  W.  934,  and  held,  in  sub- 
stance , that,  while  a municipal  corporation  in  this 
state  is  generally  liable  for  damages  resulting  from 
its  negligence  in  the  construction  and  maintenance 
of  the  public  highways  within  its  limits  because  the 
power  and  duty  of  the  municipality  in  that  resnect  is 
conferred  uoon  it  largely  for  the  pecuniary  ^rofit  of 
the  owner  and  dedicator  of  the  land  to  such  uses  end 
his  successors  os  members  of  the  corporation,  there 
was  no  such  ground  for  liability  in  the  operetion  of  a 
hospital  under  a special  prowls ion  of  its  charter,  as 
well  as  a general  power  relating  to  the  public  health. 

That  the  ears  principle  applies  to  the  liability  for 
negligence  of  the  quasi  corporate  instrumentalities 
charged  by  law  with  duties  respecting  public  education 
has,  since  this  appeal  was  taken , been  upon  full  con- 
sideration decided  by  this  court  in  Division  Ho.  2 
in  the  ease  of  Cochran  v.  Wilson  et  al , 229  S.  7f. 

1050.  This  leaves  nothing  further  to  be  said.  The 
judgment  of  the  circuit  court  for  the  city  of  St.  Louis 
if  therefore  affirmed." 

In  the  Dick  case  above  a school  board  in  the  district  was 
held  not  to  be  liable  for  injury  to  a student  resulting  from  the 
operation  of  its  motor  truck. 

In  Cochran  v.  Wild on,  223  8.  W.  1050,  referred  to  above , 
it  is  said  at  page  1053: 

"These  conclusions  are  sufficiently  indicative  of  the 
nature  of  school  districts  to  authorize  their  classi- 
fication as  instrumentalities  engaged  in  the  perform- 
ance of  governmental  functions,  and  hence  subject  to 
tne  same  rules  as  to  nonliability  for  negligence  as 
other  subdivisions  of  the  state  charged  with  the  per- 
formance of  like  duties." 

In  recent  years  the  trend  of  public  opinion  has  been  such 
as  to  conclusively  make  recreation  of  the  students  a psrt  of  the 
functions  of  public  education.  Athletics  are  a very  necessary 
part  of  that  division  of  public  education,  and  football  and  basket- 
ball teams  of  institutions  are  recognized  as  a proper  field  of 
re creation.  When  the  school  district  therefore  ie  transporting 
its  teams,  we  believe  that  it  may  be  safely  said  that  they  are 
engaged  in  carrying  out  one  of  the  functions  of  education,  ae 
is  today  generally  recognized,  and  such  acts  wtnild  be  acts  done 
by  it  in  its  proper  public  and  corporate  capacity.  Such  being 
true,  we  are  of  the  opinion  that  the  school  board  would  not  be 
liable  for  negligence  in  the  operation  of  a bus  which  they  hired 
to  transoort  their  teams. 


n. 

SDPERIBTEPBEWT  OF  SCHOOLS  WOULD  HOT  BE  PERSONALLY  LIA3LE 


iir.  B.  W.  BracQey, 
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TCR  THE  SIRING  OF  BUS  TO  TRANSPORT  TEAMS. 

L:'uch  has  been  said  by  the  courts  as  to  the  liability  of 

agents  for  non-feasance , misfeasance  and  malfeasance.  The  rule 
which  is  applicable  to  this  case  we  believe  is  expressed  in  Can- 
field  ▼.  Railroad  Company,  59  K.  A.  354,  1.  c.  364,  where  it 
is  said: 

"No  action  will  ordinarily  lie  against  ag  sgent  for  the 
misfeasance,  or  for  the  negligence  of  those  whom  he 
has  retained  for  the  service  of  his  principal  by  his  con- 
sent or  authority,  any  more  than  it  will  lie  against  a 
servant  who  hires  laborers  for  hie  master  at  his  request, 
for  their  acts;  unless,  indeed,  in  either  case,  the 
particular  aots  which  occasion  the  damage  are  done  by 
the  orders  or  directions  of  such  agent  or  servant.  The 
action,  underother  circumstances,  must  be  brought  either 
against  the  principal  or  against  the  immediate  actors 
in  the  wrong." 

If  you,  as  Superintendent,  employ  a bus  to  transport  teams 
of  your  school,  you  are  acting  as  the  agent  or  servant  of  the 
school  board  or  district  of  which  you  are  superintendent.  These 
acts  are  done  by  you  in  your  official  capacity  as  eahool  Superin- 
tendent and  as  agent  for  your  principal,  the  school  board.  The 
bus  is  hired  by  you  for  and  on  behalf  or  your  principal,  the 
school  board,  and  under  the  above  case  the  hiring  of  a bus  for 
and  on  behalf  of  the  board  would  not  create  any  personal  liability 
upon  you  because  your  act  in  so  hiring  is  the  act  of  your  principal. 
This  principle  iB  well-recognized  as  applicable  to  private  corpora- 
tions as  well,  and  in  the  Canfield  case  above  the  Superintendent 
of  the  Railroad  Company  was  held  not  liable  because  he  had  em- 
ployed, for  and  on  behalf  of  the  corporation,  the  individuals  who 
were  guilty  of  the  wrong. 

It  is  therefore  the  opinion  of  this  Department  that  if 
you,  as  Superintendent  of  Schools,  hire  a bus  for  and  on  behalf 
of  the  school  board,  that  you  would  not  be  personally  liable  for 
the  negligence  of  the  driver  of  the  dub. 

CONCLUSION. 

It  is  therefore  the  opinion  of  this  Department  that  the 
school  board  would  not  be  personally  liable  for  the  negligent 
operation  by  the  driver  of  the  bus  which  they  had  hired  to  trans- 
port their  athletic  teems,  and  that  the  Superintendent  of  Schools, 
acting  for  and  on  behalf  of  the  school  board,  would  not  be  iersonally 
liable  for  the  negligent  operation  of  the  bus  hired  by  him  to  trans- 
port athletic  teams. 


APPROVED: 


Attorney  General. 


CORONERS:  The  county  in  which  the  body  is  found  is  liable 
for  the  cost  of  the  inquest,  and  not  the  county 
where  the  felony  is  committed, 

( • ' ' ,/  • t 


November  13,  1933. 


Hon.  Herbert  V.  Fraden, 
Prosecuting  Attorney, 
Livingston  County, 
Chlllicothe,  Missouri. 


Dear  Sir: 


This  department  acknowledges  receipt  of  your  letter 
of  October  26,  1933,  which  is  as  follows: 

"I  am  writing  you  for  an  opinion  as 
to  where  the  costs  are  chargeable  in 
a Coroner's  Inquest  case,  which  inouest 
is  held  in  one  county  and  the  finding 
of  the  jury  was  that  the  deceased  came 
to  his  death  by  a felony  committed  in 
an  adjoining  county  other  than  the  one 
in  which  deceased  died,  and  the  innuest 
held,  where  prosecution  le  instituted 
in  the  adjoining  county  for  the  homi- 
cide. " 


I. 


The  county  in  which  the  body  is  found 
Xs-nOTe^of  ^^eoir~or^FeTn^^T , 
and  not  the  county  whore  the  felony 

Ij-c^lTEea: 

There  is  no  statute  covering  the  costs  in  a situation  such 
as  your  letter  presents.  There  are,  however,  several  statutes  which 
bear  indirectly  on  thia  question,  section  11612,  R.s.  Vo.  1929  le 
as  follows: 


"Every  coroner,  so  soon  as  he  shall  be 
notified  of  the  dead  body  of  any  person 
supposed  to  have  come  to  hie  death  by 
violence  or  casualty,  being  found  within 
his  county,  shall  make  out  his  warrant, 
directed  to  the  constable  of  the  township, 
where  the  dead  body  is  found,  requiring 
him  forthwith  to  summon  a jury  of  six 
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good  and  lawful  men,  householders 
of  the  same  township,  to  appear  before 
such  coroner,  at  the  time  and  place  in 
his  warrant  expressed,  and  to  inquire, 
upon  a view  of  the  body  of  the  person 
there  lying  dead,  how  and  by  whom  he 
came  to  his  death. " 

Section  11608,  R.S.  Mo.  1929  appears  to  be  definite  to  the 
extent  that  we  believe  it  answers  your  question,  same  being  as 
follows: 

"A  coroner  shall  be  a conservator  of 
the  peace  throughout  his  county,  and 
shall  tak:e  inquests  of  violent  and 
casual  deaths  happening  in  the  same, 
or  where  the  body  of  any  person  coming 
to  his  death  shall  be  discovered  in 
his  county,  and  shall  be  exempt  from 
serving  on  juries  and  working  on  roads." 

The  expression  "where  the  body  of  any  person  coming  to 
his  death  shall  be  discovered  in  his  county"  appears  to  place  the 
liability  on  the  county  where  the  body  is  found,  regardless  of  how 
or  where  the  cause  of  the  death  of  the  deceased  took  place. 

Section  11627,  R.S.  Mo.  1929  refers  to  floating  dead 
bodies,  and  is  as  follows: 

"If  a dead  body  be  floating  in  the  river, 
the  coroner  may,  in  his  discretion,  pay 
to  some  person  for  bringing  it  to  the 
shore  a sum  not  exceeding  one  dollar, 
which  shall  also  be  allowed  to  him  by 
the  court." 

we  ouote  the  above  section  for  the  probative  force  it 
might  have  on  your  cues t ion.  By  way  of  argument  under  this  section, 
the  body  ijiay  remain  in  a stream  for  days  and  even  months  and  flaat 
through  numerous  localities,  counties  dnd  states,  and  if  found 
and  taken  from  the  stream,  the  county  in  which  the  body  is  found 
will  be  liable  for  the  costs  of  the  inquest. 

Applying  the  above  argument  to  the  facts  as  stated  in 
your  letter,  the  felony  may  have  been  committed  in  the  adjoining 
county  or  any  other  county,  but  the  words  of  the  statute  "where  the 
body  of  any  person  coming  to  his  death  shall  be  discovered  in  his 
county"  places  no  such  restriction;  in  other  words,  the  venue  of 
the  crime  is  not  necessarily  the  venue  of  the  coroner's  inquest. 

A coroner's  inquest  is  no  part  of  a prosecution,  and  is  separate 
and  distinct  from  the  same. 


Hon.  Herbert  3vJ.  Braden 
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CONCLPSIOK 


The  words  of  the  statute  are  to  be  Interpreted  literally, 
and  If  a person  receive  a mortal  wound  (feloniously)  and  then  as  a 
result  of  the  wound  be  taken  to  a hospital  in  an  adjoining  county, 
and  death  ensue,  the  county  wherein  the  mortal  wound  be  received 
should  hold  the  Inquest  and  the  costs  be  adjudged  against  said 
county. 


It  is  therefore  the  opinion  of  this  department  that  the 
county  in  which  the  deceased's  body  is  found,  attended  by  violence 
or  casualty,  should  be  liable  for  the  costs. 


Respectfully  submitted. 


0LLIV3R  H,  NOLEN, 
Assistant  Attorney  General. 


APPROVED: 


L'ci'ITTRlCfC, 
Attorney  General. 


O.U:AH 


MARSHALL  OF  SUPREME  COURT:  Not  duty  of  Marshall,  when 
criminal  case  is  dismissed  to  carry  out  judgment;  it  is  the 
duty  of  the  local  sheriff  to  convey  the  prisoner  to  the 
penitentiary  or  carry  out  the  judgment  of  the  court. 

y/  ,£-//  ( l*  f Vhf  'I  6 ^ ^ 

December  5,  1933. 


Hon.  Herbert  M.  Braden, 
Prosecuting  Attorney, 
Livingston  County, 
Chillicothe,  Missouri. 


FILED 


i’JL. 


Dear  Mr.  Braden: 


This  department  acknowledges  receipt  of  your  letter  of 
November  28  relative  to  Case  73611,  which  was  recently  dismissed 
in  the  Supreme  Court.  Your  letter  is  as  follows: 

"Please  advise  me  by  return  mail  whether 
or  not  the  Marshall  of  the  Supreme  Court 
will  attend  to  the  apprehension  and  com- 
mitment of  E.B.  Hane,  whose  appeal  to  the 
Supreme  Court,  Case  No.  3611  M Dt  was 
dismissed  by  the  Supreme  Court  on  the  Seth 
day  of  October,  1933,  for  failure  to  per- 
fect the  appeal  within  a year. 

I can  find  nothing  in  the  Statutes  touching 
this  point,  and  it  just  occurred  to  me  that 
it  might  be  the  duty  of  the  Sheriff  to 
attend  to  this,  and  if  so,  should  like  to 
know  about  it  at  once,  so  he  can  be  taken 
to  the  Missouri  Penitentiary,  or  his  bond 
forfeited  if  he  does  not  surrender  himself, 
as  he  has  left  this  county." 


You  are  correct  in  stating  that  there  is  no  statute  to 
guide  you  in  a situation  such  as  you  present.  Section  3749,  R.S. 
Mo,  1929  is  as  follows: 

"In  all  cases  where  the  appeal  or  writ  of 
error  shall  be  prosecuted  by  the  party 
indicted  in  the  supreme  court,  and  where 
the  punishment  assessed  shall  be  imprison- 
ment In  the  penitentiary,  and  where  the 
judgment  wherein  the  appeal  or  writ  of  error 
is  prosecuted  shall  be  affirmed,  such  court 
shall  direct  the  sentence  pronounced  to  be 
executed,  and  for  this  purpose  the  supreme 
court  shall  order  the  marshal  of  such  court 
to  arrest  the  convict,  and  deliver  him  to 
the  proper  officer  of  the  penitentiary." 


Hon.  Herbert  M.  Braden 
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This  section  is  very  plain  as  to  the  duty  of  the  marshall 
when  a case  is  affirmed,  and  as  the  office  of  marshall  is  purely 
a creature  of  the  statute  and  his  duties  are  defined  therein,  he 
cannot  act  beyond  his  duties  as  prescribed  by  the  statute. 

The  appeal  hawing  been  dismissed,  a mandate  will  be  mailed 
to  your  Circuit  Clerk  showing  that  said  appeal  has  been  dismissed, 

and  as  a result,  the  Circuit  Court  of  Livingston  County  again  acauires 

jurisdiction,  and  the  defendant  is  in  the  same  position  as  if  no 

appeal  had  been  taken.  Therefore,  it  devolves  upon  the  local  court 

of  your  county  to  carry  out  the  judgment.  As  was  said  in  the  case  of 
State  ex  rel.  v.  Broaddus,  234  Mo. 358,  l.c.  367: 

"The  cause  was  before  the  court  of  appeals 
on  a writ  of  error  and  when  it  affirmed  the 
judgment  and  transmitted  its  mandate  to  the 
trial  court,  the  cause  was  no  longer  before  it, 
and  any  further  action  in  the  enforcement 
of  the  judgment  must  necessarily  have  been 
exercised  by  the  latter  court." 

There  are  several  cases  holding  that  in  a misdemeanor  case, 
when  the  same  is  affirmed,  the  sheriff  and  not  the  marshall  executes 
the  judgment  of  the  trial  court. 


CONCLUSION 


We  are  therefore  of  the  opinion  that  when  a criminal  case  is 
dismissed,  either  at  the  option  of  the  defendant  or  for  failure  to 
perfect  the  appeal,  it  is  the  duty  of  the  local  sheriff  to  convey 
the  prisoner,  in  case  of  a felony,  to  the  penitentiary  or  to  carry 
out  the  judgment  of  the  court. 


Respectfully  submitted, 


QLLIVER  W.  NOLEN, 
Assistant  Attorney  General. 


APPROVED : 


Attorney  General 


V * * 

AGRICULTURE  - STATE  BOARD  - ICS  CREAM  MANUFACTURERS  - WHOLESALE 
AND  RETAIL  manufacturers  of  ice  cream  required  to  have  permit 
to  manufacture  for  sale  at  reall. 


Honorable  J.  C.  ureshoars 
Commissioner  Department  of  Agriculture 
Jefferson  City seourl 


Dear  ^r.  reshears: 


This  Da  part  -nan  t acknowledges  receipt  of 
your  letter  dated  October  21*  1933*  as  lollowss 

" e kindly  ask  your  opinion  on 
issourl  icfl“^roa  i Law, pertaining 
to  the  followin  quest 'on* 


.;ould  an  ice-cream  manufacturer 
who  has  a permit  to  manufacture 
Ice-cream  for  wholesale,  and  tn 
adult! on  to  his  wi-olesale  trade 
has  some  retail  trade,  be  required 
to  have  a permit  for  retail? 

action  13069  Laws  isaouri  1933,  page  253, 

provides : 

"Aft or  the  takinr  effect  of  this 
article  it  shall  be  unlawful  to 
make , manufacture,  or  in  any  manner 
produce  any  ice  cream,  without  first 
obtainin';  a permit  from  the  Commie* 
s loner  o?  a^rlm. lture  as  In  this 
article  required.  Th's  artlclo  shall 
not  be  construed  to  prohii.it  the 
resale  of  ice  croaT.  by  persons  ourenae- 
in i the  same  from  any  lawful  holder  of 
such  oermit,  or  to  prohibit  the  sale 
of  ice  cream  by  persons  purchasing  'he 
same  from  any  manufacturer  in  any  other 
state,  whose  factor  , plant,  building, 
pre  isos,  equipment  and  method  oj 
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dond acting  business,  conforms  to  the 
schedule  adopted  under  authority  of 
this  article  for  Inspectin'?  and  grad- 
in.  Ice  cream  factories,  plants, 
buildings,  pro rises,  equipment  and  method 
of  conducting  business.  Provided,  however, 
that  all  permits  for  the  manufacture  of 
ice  cream  heretofore  Issued  by  aut  ority 
of  the  laws  of  this  state  shall,  unless 
sooner  revoked  by  authority  of  law,  be 
valid,  for  the  period  for  which  issued.” 

Section  13071  Laws  Missouri  1933,  page  254, reads i 

"Bach  manufacturer  of  ice  cream  In  cities 
or  "owns  In  this  state  which  row  have  or 
may  hereafter  have  a population  of  five 
thousand  or  over  who  manufacture  ice  cream 
for  ©ale  at  wholesale  snal  1 piy  an  an.  ual 
fee  of  one  hundred  dollars  for  a permit 
to  conduct  ie  business,  arid  each  manu- 
facturer of  ice  cream  in  cities  or  towns 
in  this  state  which  now  or  may  hereafter 
have  a population  of  five  thousand  or  over 
who  manufacture  ice  cream  for  sale  at  re- 
tail shall  pay  an  animal  fee  of  five  dollars 
for" a pom It  to  conduct  his  business*  -aefa 
manufacturer  of  Ice  erean  in  cities  or 
towns  of  less  than  five  thousand  and  rore 
than  two  thousand  population  and  in  any 
suburban  or  rural  part  of  the  state  of 
i£lssouri  who  manufacture  ice  cream  for  sale 
at  wholesale  shall  pay  an  annual  fee  of 
forty  dollars  and  in  cities  or  towns  of  a 
population  of  two  thousand  and  lose  twenty 
dollars  for  a portal t to  conduct  his  business 
and  each  manufacturer  of  ice  cream  In  cities 
or  towns  of  loss  than  five  thousand  population 
and  In  any  suburban  or  rural  part  of  the  state 
of  Missouri  who  manufacture  ice  cream  for 
sale  at  retail  shall  pay  an  annual  fee  of 
three  dollars  for  a permit  to  conduct  hi a 
business ; such  fees  shall  be  paid  into  the 
state  treasury,  to  the  credit  of  the  general 
revenue  fund  of  the  state.  or  the  purpose 
of  this  article,  the  term  * wholesale 
manufacture1  shall  Include  every  manufacturer 
of  ice  erean  who  sells  at  wholesale  for 
resale,  and  the  ter-a  fretail  manufacture 1 
shall  include  every  manufacturer  who 
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manufactures  and  sells  lea  cream  at 
retail*  Provided, that  nothing  In  this 
article  contained  shall  be  so  construed 
as  to  require  a permit  to  authorize  par- 
sons or  committees  not  otherwise  engaged 
in  the  manufacture  of  Ice  cream,  to 
manufacture  and  make  lea  cream  for  their 
own  use  or  for  the  purpose  of  sale  at 
picnics,  church  socials,  or  ouher  enter- 
tainments of  like  character.  All  manu- 
facturers of  ice  cream  shall  be  subject 
to  inspection  by  the  commies loner  of 
agriculture  or  Is  Inspectors  during 
all  reasonable  hours,  or  any  other 
o'  fleers  under  any  law  now  or  hereafter 
In  force  In  this  state.” 

Section  13069,  above  quoted,  makes  It  unlawful  to 
make,  manufacture  or  produce  Ice  cream  without  first  obtaining  a 
permit  so  to  do. 


Section  13071,  above  quoted,  may  be  subdivided  or 

analyzed  as  follows* 

1.  (a)  Manufacturers  of  Ice  cream  In  cities 

or  towns  In  tills  state  which  now  have  or 
may  her ©after  have  a population  of  5,000 
or  over,  who  manufactures  Ico  cream  for 
sals  at  wholesale  shall  pay  an  annual 
fee  of  ^100.00  for  a permit  to  manufacture 
Ice  cream  at  wholesale. 

(b)  ach  manufacturer  of  Ice  cream  In 
the  city  or  towns  in  this  state  which 
have  or  may  hereafter  have  a population 
of  5,000  or  over  who  manufactures  Ice 
cream  for  sale  at  retail  shall  pay  an 
annual  fee  of  ^5.00  for  a permit  to 
manufacture  ico  cream  for  sale  at  retail. 


2*  (a)  h&ch  manufacturer  of  lee  cream  In 

cities  or  towns  of  less  than  5,000  and 
more  than  2,000  population,and  also  each 
manufacturer  of  ice  cream  In  any  suburban 
or  rural  part  of  the  state  of  Missouri 
who  manufactures  such  Ice  cream  for  sale 
at  wholesale  shall  pay  on  annual  fee  of 
40.00  for  a penlt  +o  manufacture  Ice 
cream  for  sale  at  wholesale. 
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(b)  *ch  aniufMtuftr  of  tea  oma 
In  cities  or  towns  of  e population 
of  8,000  arid  lees,  30,00  for  a permit 
to  conduct  the  business  of  manufacturing 
lee  cream, 

(e ) sell  manufacturer  of  tea  c recce 

In  el  ties  or  towns  of  lass  fciian  5,000 
population  end  In  any  suburban  or  r ml 
part  of  the  state  ot  ttwseuvft*  who 
tmnufaefeuras  lea  cream  for  sale  at 
retail  e:  all  pay  an  annual  fee  of  3*00 
for  & permit  to  manufacture  lea  cream 
for  sale  at  retail* 

5,  taction  13071,  as  to  that  part  referred 

to  In  8-(t>/  above,  provides* 

w * end  t£  rltios  or  towns  of  a 
population  Of  8,300  and  lose  20,00 
for  a pars  it  to  conduct  his  business  * *% 

It  is  clear  that  the  sect  I on  requires  100,00  for 
a permit  to  Manufacture  Ice  cream  for  sale  at  wholesale  In  cities 
or’  ’owns  having  e population  of  5,000  or  over  that  number. 

It  Is  also  clear  that  manufacturers  of  Sec  cream 
for  ole  at  retail  ’n  cities  or  towns  In  this  state  having  a 
population  of  5,000  or  over  net  pay  an  annual  fee  of  ^3,00  for 
ft  permit  o conduct  such  retail  tats  In  ess, 

Manufacturers  oi  Ice  e react  for  rela  ot  wholesale 
In  cities  or  < owns  of  less  then  5,000  end  wr«  than  2,000  popu- 
lation and  manufacturers  In  ary  suburban  or  rural  'part  of  the 
state,  ore  required  to  pay  an  annual  see  of  ■ 40,00  to  conduct 
the  nsanuf&efcure  cf  Ice  croon  at  wholesale.  Then  follows  that 
pert  o'-  the  section  last  a ovo  quoted  tut  it  will  be  noted  that 
It  le  not  stated  Aether  the  perml  for  which  *30,00  Is  to  be 
paid  le  a permit  to  manufacture  for  sale  at  wholesale  or  retail , 
but  the  manufacture  of  loe  cream  for  sols  at  wholesale  Is 
undou  todly  Intended  to  bo  covered  by  this  part  of  the  section 
last  above  quoted,  because  t. e section  refers  to  manufacturers 
of  lee  cream  In  cities  or  tewnc  of  lees  than  5,000  and  ore  than 
2,000  population  ana  in  any  eu turban  or  rural  part  of  the  state 
wito  manufactures  tor  sals  at  w?  olesalo  e.  all  pay  a foe  of  40,00, 
Jotb  provisions  twin  one trued  togettiar  with  that  port  o the 
section  cover Ins  cities  having  o copulation  of  5,000  or  over, 
would  Include  the  entire  state,  following  that  pert  of  section 
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15071  1© # < a ove  quoted , It  In  provided  that  each  M»uf«ett  rer 
of  Ice  cream  for  rale  at  retail  in  eltloe  or  fco*?ns  of  lore  than 
5,000  population,  and  manufacturers  for  rale  at  retail  In  any 
suburban  or  rural  part  c:  the  state  siall  pay  an  annual  fee  of 
5.00  for  a permit  to  manufacture  for  rale  at  retail,  so  that 
by  each  of  the  separate  provisions  of  action  13071  every 
Rfcnufaeturar  of  ico  cream  i or  rale  at  an  ole sale  In  this  elate 
a wall  as  every  manufacturer  of  ice  cream  for  sale  at  retail 
*«  t-  Is  prate,  is  required  to  have  u separate  per  it  to  con- 
duct the  manufacture  of  tee  cream  at  wholesale  end  the  menufac* 
fure  o'  ice  croam  at  retail. 

fte  ere  of  Uae  opinion  that  an  lee  cream  menu* 
facfcur  »r  who  lias  a per  it  to  manufacture  Ice  cream  for  w:  olenele 
l*  also  required  to  hc.ve  a porit  to  manufacture  ico  cream  for 
sale  at  retail  if  such  asanufecturer  docs,  in  fact,  manufacture 
Ico  cream  lor  rale  at  retail. 


Very  truly  yours. 


0£Li>rJiT  LASM 

Resistant  Attorney  General, 


ov  D* 
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IN  RE:  Public  Service  Commission- 


Authority  over  taxicabs.  Sec.  5264  and  5265. 
Laws  of  1951,  p.  504. 


€ 

! rt  m*. 
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Mr*  Geo.  D.  Brownfield, 
Prosecuting  Attorney, 
Boonville,  Missouri. 


F!  LED 

// 

/ / 


tsr 


Lear  Mr*  Brownfield *- 


I acknowledge  recept  of  your  letter  of  March  29th  whe  ein  you 
request  an  opinion  as  follows: 

" Will  you  please  advise  me  whether  or  not  the 
provisions  of  the  Public  Service  Commission  law 
applies  to  taalcab  drivers  who  run  a motor  vehicle 
with  the  carrying  capacity  not  to  exceed  five 
persons)  that  Is,  whether  or  not  such  ownexs  of 
taxicabs  have  to  have  a permit  granted  by  the 
Public  Service  Comm  ssion  in  order  to  operate 
same  more  than  one  mile  beyond  the  corporate 
limits*  * 

In  Article  8 of  Chapter  35  Hgvised  Statutes  of  Missouri  1929 
we  find  the  law  governing  the  authority  of  the  Public  Service 
Commission  over  motor  vehicles  operated  over  public  highways. 
This  Article  was  repealed  in  1951  ana  a new  Article  enacted  as 
set  forth  in  pages  S04  to  316,  Laws  of  1951. 

In  paragraph  "d"  of  Section  5264,  we  fina  the  term  "taxicab* 
defined  as  follows: 

"(d)  The  term  "taxicab",  when  used  In  this  act, 
shall  mean  every  motor  vehicle  designated  and/or 
constructed  to  ac  omodate  and  transport  passengers, 
not  more  than  five  in  number,  exclusive  of  the 
driver,  and  fitted  with  taximeters  and/or  using 
or  having  some  other  device,  method  or  system,  to 
indicate  and  determine  the  passenger  fare  charged 
for  distance  traveled,  and  the  principal  opgi  at  ions 
of  which  taxicabs  are  £re  confined  to  the  area 
within  the  corporate  limits  of  cities  of  the  state 
and  suburban  territory  as  herein  defined."' 


The  exceptions  to  the  operations  of  the  act  are  ret  out  in  Section 
5266.  The  pertinent  parts  of  this  Section  are  as  follows: 
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"SEC.  5£65.EXUL  XIuKS—  POLICE  COMrtGL  OVER 
HIGHWAY b , — i’fae  provisions  of  this  set  shall 
not  apply  to  any  * * * taxicab,  as  herein 
defined;  * * *." 

It  is  therefore  apparent  that  so  long  as  the  taxicabs  under  con- 
sideration operate  principelly  within  the  corporate  limits  of 
Boon vi lie  and  within  one  mile  beyond  said  corporate  limits,  that 
they  would  not  be  required  to  hove  a permit  granted  by  the  Public 
Service  Commission,  l'he  question  then  arises  as  to  what  inter- 
pret* t, ion  is  to  be  placed  upon  the  phrase  "principal  operations." 

Principal  has  been  defined  in  the  case  of  Kelty  v,  Burgess, 

115  Pac.  53?.;  34  Kans.678,  as  being 

**  * the  word  'principal1  the  main,  chief,  leading, 
highest  in  value,  character  or  importance,  most 
considerable  or  important." 

It  is  defined  in  Corpus  Juris  at  Vol.  49,  p,  1S49,  as  follows* 

"Chief;  highest  in  rank,  authority,  character, 
importance  or  degree;  leading;  main;  most  con- 
siderable or  important." 

Ihe  definition  as  acove  given  from  Corpus  Juris  ia  practically 
ldentics.1  to  that  given  in  Y, fibster*  s. 

Further  observing  the  wording  of  the  statute,  it  is  apparent 
that  principal  operations  refer  to  the  taxicab  and  not  necessarily 
to  the  scope  or  type  of  business  done  by  the  owner  of  the  trxl- 
csb  or  taxicab  company. 

The  extent  of  the  operation  of  a taxicab  would  logically  and 
necessarily  be  determined  by  the  m leage  traveled  and  it  would 
follow  that  if  the  largest  amount  of  miles  or  the  most  considerable 
part  of  business  done  were  taaveled  or  done  by  the  taxicab  or 
taxicab  company  in  the  limits  of  Boonvilie  or  the  suburban  terri- 
tory as  described  in  Sec.  5264,  th  t such  motor  vehicle  would 
not  be  subject  to  the  regulations  of  the  Public  Service  Commission. 

It  is  therefore  the  opinion  of  this  office  that  so  long  as  the 
taxicabs  referred  to  In  your  request  are  operated  chiefly  within 
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the  territorial  limits  of  Boonviile  and  the  suburban  terri- 
tory , as  defined  in  the  act,  that  3uch  taxicabs  are  not 
subject  to  the  control  of  the  Public  Service  Comnii  s si  on . 


Respectfully  feubmitted, 


APPROVED! 


HAuME  G.  ^AbfhUi,  Jr., 
Assistant  Attorney  General 


JS5S  mcmittmi<3C 

Attorney  General 
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*^n.  >wl^;ht  h.  ro*n 
eeret  ry  of  .state 
Je  f arson  city#  to# 


A ft  option;  'r.  Heal  J.  oss 

, orsorat ion  ■ "p^-v Igor 

©er  . ir ; 


Your  request  for  an  opinion  dated  toy  5th,  1933, 
ip  at  hand  and  ie  In  words  end  figures  pip  follows  j 

"A  company  has  made  apnl  lestlor*  for  in©  amors  t ion 
under  Articles  7 and  8#  'hap tor  36,  F . f.  'to.  19fi9, 
ret  stint;  to  business  and  manufacturing  companies, 
and  loan  and  Investment  companies.  o understand, 
of  course#  that  the  fee  where  the  canitol  stock  Is 
80,000,  or  less,  is  60.00  for  the  incorporation 
in  each  case,  faction  4986,  where  a corporation 
has  been  organised  under  the  business  and  manufac- 
turing chanter  by  filing  authenticated  cony  of  a 
resolution  passed  by  a majority  of  the  stockholders 
of  said  cornor  tion  and  paying  a 60.00  fee  may  be 
authorized  to  do  business  under  the  loan  end 
investment  cocrwiy  Article  8. 

tie  question  that  is  confronting  us  is  whether  or 
not  they  '-an  incorporate  one  company  under  both 
articles  for  one  fee  of  60.(J0.  V e have  come  to 
the  conclusion  that  they  may  probably  he  joined, 
However,  we  may  not  be  right  about  that.  Please 
ive  wo  your  opinion  at  any  early  date  as  we  or© 
holdln  ; up  an  incorporation  for  tills  purpose.* 


Section  4980,  H . 5.  to.  19SJ9,  of  Chap.  38,  Art.  8, 
provides  m follows* 

" ( ,}  POP  A 7 . ■ 5 3.  - y f>  < i IF'  D,  i tor orporati  on  e 

may  be  or.tani^ed  under  sr  by  virtue  of  this 
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article  In  the  same  manner  a©  mnat * ctTtrlng  r>nd 
bus  near  corporations,  taM’w  *nd  by  virtu©  of 
article  7 of  chapter  32  . S.  1989,  excor-t  «s 

otherwise  herein  provided*" 


In  wilder »e  S S Co.  v.  tow,  112  Fed.  161  1.  c,  166, 
th©  nited  1 to  tor  .unrein©  Court  saldi^j 


" ©Place,  the  Phrase  *in  the  Bern©  -winner * bar  a 
well  understood  neanln  in  legislation,  and  that 

meaning  Is  not  on©  of  restrict Ion  or  limitation, 
but  of  procedure*  xt  ue  mr  by  similar  'roceed- 
ln  s,  ar  far  «e  aid  proceed ’n(>f  are  ap  lloeble 
to  the  subject  matter." 


Then  a^aln,  in  State  v.  cook,  : . n * 996  1*  c.  998, 
78  Texas  408:  r<rown  v.  0*Connell,  36  Conn.  447j  ’ells  v.  Dein 
76  a.  St.  64|  the  phrase  "in  the  same  mannar"  war  held  to  usan 
"by  the  name  proceed  In, *e  so  far  as  applicable  to  the  subject 
matter". 


The  ohr>  s©,  "in  th©  same  manner  as  manufacturing  «nd 
business  corporations"  In  Section  4990  above  set  out,  interpreted 
in  th©  ll^ht  of  at. judleated  cnees  shove  ret  out  (there  belrt,  no 
'leeouri  authority)  moans  by  th©  earn©  process  of  ov.^anizati on  ns 
manufacturing  and  business  corporrti >na  are  organized,  end  does 
n *t  mean  that  said  norporatl  we  can  he  organised  to  ©elude  the 
same  trurooses  as  described  In  Art.  7,  Chan.  3P,  ...  a.  l 'E9, 

as  the  purpose©  of  mamifactur In  and  business  corporations. 

I’he  feet  that  the  Legislature  hep  established  t*t© 
method  of  organization  by  adopting  an  nlresdy  workable  oracedur© 
established  In  the  nro’-ieions  of  article  7 and  then  oroeeer'ing 
in  e>.>oh  f>uoceedin  section  of  Bald  article  8 to  define  the 
powers  an^'  duties  of  loan  t»nd  Investment  oomneniep  so  organized, 
indicates  thr-t  said  purpose  of  Incorporation  was  not  intended 
to  be  Joined  with  the  other  legitimate  nurfx>*'«s  of  incorporation 
allowed  under  article  7.  '*'hr»  fact  that  the  -’©^islature  provided 

a 60.00  fee,  takln  no  c nsidaret 1 on  of  the  amount  of  capital 
stock  in  establishing  said  fee,  would  slso  Indicate  that  loan 
and  investment  corporations  were  not  intended  t be  joined  with 
manufacturing  and  business  corporrtl one.  It  would  be  unrsnaon- 
©file  to  construe  the  provisions  of  article  7 otherwise. 

It  follows,  then,  as  the  opinion  of  this  office  thnt 
etoc’  holders  carrot  incorporate  a loan  and  investment  company 


.ion,  iswi^ht  H,  rwn 
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in  con  June  ti  or?  with  a manufacturing  and  business  eonnosny,  but 
each  nif  t be  incorporated  ar  separate  entitle*,  and  each 
entity  must  nay  It*  Individual  Ineorpar n t i on  fee  as  required 

by  lew. 


eenactfully  submitted. 


wm.  off  s*wyt:ks 

A e* I stan  t A t tor  nay- d on  ere  1 , 


A PPRUVVD: 

turf  'vc^rmTicx 

Attorney-  ©moral. 
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Mr.  George  D.  Bryant , 

Pardon  and  Parole  Commirs loner, 

Jefferson  City,  'iasouri. 

Dear  hr.  Bryant: 

This  Department  acknowledges  receipt  of  your  letter 
dated  \ ay  13,  1933,  as  follows: 

"Will  you  kindly  render  us  an  opinion  on  the 
following  question? 

e have  now  confined  in  the  Missouri  'tate  Peniten- 
tiary a young  man  who  was  originally  sentenced  by  tie 
Circuit  Court  of  Jackson  County,  1'issouri  for  the 
crime  of  robbery,  first  and  his  punish sent  assessed 
therefor,  by  the  Court  at  imprisonment  in  the  Gtate 
Penitentiary  for  a term  of  twenty- five  years  from 
March  11  , 1937;  at  the  sene  term  of  Court  for  good 
cause  shown,  said  Centenos  w a by  the  Court  commuted 
to  ten  years  in  the  Missouri  Reformatory  for  hoys 
at  Boonville,  'iasouri,  and  said  defendant  committed 
to  the  ins  -;url  Reformatory  for  Boys  at  3oonvii:i  e , 
Missouri , March  17,  1937. 

This  young  man  escaped  from  the  Reformatory  More1  her 
18,  1927  and  was  anorehended  an1-'  returned  to  the 
eformatory  July  1,  1931,  at  which  time  the  commuta- 
tion was  revoked  oy  the  Governor,  and  by  reason,  of 
the  escape,  he  wrrs  transferred  to  the  "tote  Pe  iten- 
tiary  to  serve  out  the  remainder  of  hie  sentence. 

Question?  Under  the  law  is  this  to  be  treated  as 
a twenty-five  year  or  a ten  year  sentence? 

The  Board  will  appreciate  it  very  much  if  y u will 
let  us  have  an  opinion  on  this  subject. " 

Section  8351,  R.  S.  ho.  1929,  provides  as  follows: 

"The  Governor  shall  have  power  to  commute  the  punish- 


Revocation  of  commutation  of 
penitentiary  sentence  restores 
Original  sentence  to  penitent iarv. 
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cient  of  any  person  under  twenty-one  years  of  age  mo 
nay  heretofore  have  been,  or  nay  hereafter  be  sentenced 
to  the  penitentiary,  thrt  he  may  deem  suitable  to  be 
sent  to  the  isaouri  Reformatory,  to  commitment  in  said 
reformatory,  for  such  term  as  he  may  t'  ink  proper,  not 
exceeding  the  tl.ne  for  which  sold  person  may  have  been 
or  may  be  sentenced  to  the  penitentiary.  If  any  nerson 
between  the  ages  of  seventeen  and  twenty- one  years  who 
shall  have  been  sentenced  to  confinement  in  the  peniten- 
tiary, and  whose  punishment  shall  hove  been  thereafter 
commuted  bv  the  governor,  or  by  sny  court  of  criminal 
jurisdiction,  as  heretofore  provided  in  this  chapter, 
to  confinement  in  the  reformatory,  shall  be  found  to 
be  incorrigible  and  not  amenable  to  reformation  by 
reason  of  the  opportunities  and  advantages  afforded  him 
in  Rich  refor  story,  the  governor  may  annul,  cancel  and 
revoke  the  c ’limitation  granted  --uch  "arson  and  order 
and  direct  th  said  board  to  transfer  such  persona  to 
the  state  penitentiary  where  the  said  board  a all  con- 
fine him  until  he  shall  have  served  the  remainder  of 
the  sentence  in  accordance  with  t e terms  of  the  orig- 
inal Judgment  against  him  which  had  not  been  served 
upon  the  date  of  the  commutation  of  said  sentence  to 
confinement  in  such  reformatory.  * 

This  convict  was  sentenced  to  twenty- five  years  in  the 
penitentiary  and  his  sentence  -"ns  commuted  by  the  criminal 
court  having  jurisdiction  over  it  to  a ten  year  sentence  in 
the  Reformatory.  Under  the  above  Section,  the  ? over. or  may 
revoke  the  commutation  made  y the  cri  dnal  o urt  for  the 
re a son e named  in  the  section  and  when  the  commutation  is 
revoked,  according  to  said  "ect.on,  t e original  judgment 
mu"t  be  carried  out. 

It  is,  therefore,  the  opinion  of  t is  Department  that 
after  the  revocation  of  the  commutation  by  the  governor,  that 
the  original  judgment  of  twenty-five  years  in  the  nenitentiary 
again  became  operative,  and  that  this  convict  should  be  held 
in  tiie  penitentiary  under  the  original  judgment  of  twenty-five 
vears.  Under  t lie  ection  of  t ie  statutes  when  the  j ovemor 
revoked  the  commutation  to  the  reformatory,  the  effect  ig  the 
sa  e as  if  the  original  judg' e it  of  twenty-five  years  in  the 
pe  itentiary  had  n t been  commuted. 

Ve  ry  trul  v you  rs  , 


Aij  RCVRD: 


Assistant  \ttorney  general. 


Attorney  General. 
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;eoret&ry  f State, 
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Dear  air; 


/ 


You  have  su  Kitted  to  this  Department  the 
following  facts  and  ask  a legal  opinion  thereon  as 
to  y ur  duty  to  officially  accept  or  reject  for  filin 
the  apllo&tion  of  the  3nith  St.  Louie  Dairy  Company 
to  register  a trade  name  under  action  13449  R.  3.  Mo. 

1939  relating  to  name  or  mark  on  containers  In  which 
jailk  or  ©reaM  or  both  are  sold  or  offered  f >r  sale 
within  this  states 

On  August  4,  191?,  the  "St*  L uia  Dairy  Company* 
filed  with  the  Secretary  of  state  of  the  State  of  Missouri 
a statement  alleging  said  eoo^ay  was  engaged  at  3009 
Pine  Street,  St.  Louis,  i&iss  viri,  in  bottling  and  selling 
liquids  in  vessels  to-wit;  bottles  and  sens  with  its 
name  branded,  engraved,  blown  or  otherwise  produced  t ero- 
on  and  that  the  said  company  and  filed  t.  e scuts  at&teaent 
wit  the  so  der  of  Deeds  of  it.  Lula,  Missouri,  and  e oh 
of  eaid  two  statements  ontained  a description  f the  name 
so  used  by  it  ano  branded,  blown  or  engraved  or  otherwise 
pr  /booed  on  said  vessels. 

The  application  for  registration  in  the  Secretary 
of  State4  a Off  lee  was  acoatspanied  by  an  affidavit  ahoelnt; 
publication  four  times  in  the  *Ut.  Louis  Tiises*  (then  a 
daily  St.  L uis  newspaper).  Thi3  application  wxa  duly 
registered  and  filed  in  the  office  of  the  Secretary  of 
State  of  Mi ae  uri  and  «r  s evidently  made  under  the  pro- 
visions of  . 9.  of  Mo.  1919,  Geoti  ns  13381  to  13384  ln- 
elneive  which  axe  n w eotions  14347  to  14351,  K . S.  of 
Me.  1939,  being  Article  4 of  Chapter  136  relating  to  reg- 
istration of  vessels  used  in  bottling  or  selling  li «uida. 

Oct  ber  10,  1933,  the  * it.  L uts  Dairy  Coslpi^'ny,* 
filed  an  application  unoer  Jeoti  m 12449, R.  8.  of  Ko.  19 
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In  w. ;toii  it  stated  as  follows; 


H The  undersigned,  has  adopted  for  use  a name, 
sa&rk  or  device  to  identify  and  sake  known  the 
ownership  of  cans,  Pottles  and  otaer  vessels, 
owned  and  used  by  the  undersized  in  the  la&nu- 

f&oture,  sale  and  distribution  of  milk,  butter- 
milk and  lee  cream,  and  has  had  said  name,  mark 
or  device  printed,  stamped,  engraved , etched, 
blown,  painted,  or  otherwise  permanently  fixed 
upon  said  cans,  bottles  and  other  vessels.  * 

MA  de  script  ion  of  said  name , mark  or  devloe  is  as 
follows: 


IT.  LOUIS 

DA II (I  (JO. 


"Ami  you  are  respectfully  requested  to  file  and 
record  the  same  In  your  office  in  accordance  with 
tue  provisions  of  (Section  13449,  R.  3.  Mo.  1939. * 

This  application  it  will  be  observed  was  for  resist er- 
ln,  containers  used  in  sale  and  distribution  of  milk,  buttermilk 
ami  ice  *orei^"W.  lie  the  application  of  191?  was  ror  re^iaTr&t’ion 
of  vessels  used  in  bottling  or  welling  Houles* 


The  first  application  covered  containers  for  all 
liquids  Including  milk,  buttermilk  and  ice  ofe^T" 'while  the 
1933  application  is  oonfined  to  the  three  'liquids,  milk  butter- 
milk and  ice  cream.  Each  application  Is  md©  under  & separate 
statute. 


The  statute  under  which  the  later  application  ms 
node  is  found  under  the  chapter  dealing  with  * Dairies"  while 
the  statute  under  which  the  registration  occurred  in  191V, 
is  in  chapter  of  R.  3.  of  Mo.  1919,  dealing  wit:,  trade  marks* 
both  statutes,  under  which  registration  ms  made,  carry  pro- 
visions making  it  unlawful  for  anyone  ot  er  than  the  registered 
owner  of  the  vessels  so  branded  to  use  said  vessels  without  per- 
ml salon  of  said  person  or  eorporatl on  so  register tug  same,  the 
object  being  of  course  to  give  the  owner  of  said  branded  and 
registered  vessels  the  exclusive  right  to  the  use  of  the  trade 
name  branded  thereon. 

The  registration  by  the  dt.  L uls  Dairy  Company  in 
1933  w&e  accompanied  by  the  foil  win.,  drawing  of  a bottle  with 
w rds  engraved,  etched  or  branded  on  the  bottle  as  sane  appears 
in  the  drawing  herein  marked  "A"  and  Inserted  herein  at  this 
point. 


THE  LAMB  GLASg  co^ 
MT.  VER2J0N,  OHIO 
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Accompanying  this  application  tma  the  neoeooary 
affidavit  allowing  proper  publication  of  the  required  legal 
notice.  The  application  was  properly  and  promptly  filed 
nod  registration  accepted,  by  the  Uecret&ry  of  State. 

In  .iaxOiL  193b,  the  "bout a 8t.  Louis  Dairy  Company'1 
filed  on  application  under  section  13449  !•.  9.  Ko.  1939, 
to  register  a name,  nark  and  device  to  be  used  on  cans, 
bottles  and  other  vessels  used  in  the  sale  and  distribution 
of  milk,  buttermilk  and  ice  oreoji  in  widoh  the  oonpany  stated 
as  follows: 


"The  undersigned  has  adopted  for  use  a n&neu 
.'inrk  or  devios  to  Ida  atify  and  make  kn  >wn  the 
ownership  of  cans,  bottles  and  other  vessels, 
owned  and  used  by  the  undersigned  In  the  Manu- 
facture, sale  and  distribution  of  Milk,  butter- 
milk and  Loe  cream,  and  has  )tad  said  name,  nark 
or  device  printed,  stamped,  engraved,  etched, 
bl  iwn,  painted  or  otherwise  permanently  fixed 
upon  said  cans,  bottles  and  other  vessels. 


NA  description  of  said  name,  nark  or  device  is 
as  follows: 


SOUTH  3T.  L<  'UI9 
DAI  iT  00. 

’’And  you  are  respectfully  requested  to  file  and 
record  the  sai.e  in  your  office  in  nooordauoe  with 
the  pr  visions  of  ^eotlon  13449,  R.  3.  Ho.,  1939." 

This  application  was  eca  upon led  by  an  affidavit  eh  wing 
required  nolioe  in  such  matters  had  been  published. 

The  application  hod  attached  a drawing  called  a 
"UUk  a ttle  Sketch"  wliieh  we  repr  duoe  herein  at  thle 
p int  together  with  the  words  tuereon  as  sane  c.  pears 
in  the  aketoh  attached  to  the  application. 


Milk  Bottle  Sketch  f<* 


Biapoli^a,  Oklahoma- 

Sall^  E SENrATl /=. 

\)i£R6zR0AiRrSupfiyCa 

StUiaiS, 
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leotion  13449  R.  B.  of  Mo. , 1920,  under  uhioh 
both  St.  Louis  Dairy  0 <0q3axU.es  filed  the  last  tv  herein* 
ao  ve  Mentioned  applloati  -nn,  reads  as  follows: 

•see.  H449,  ;o;d  tasuC-.  >Oit  milk,  CTtfiA  . 
m*  — .* ) jlA  n ’S  - ^VYf7l  oAlPs^  Any  person 
en^p-^ed  in  : ,;rnufa ofrurini^,  \>oi'tl In j , or 
selling  milk,  buttermilk , ore&n  or  lee 
oxenitt  in  any  kind  of  reoeptaole,  1 taring 
the  name  of  suoh  person  or  otiier  mark  or 
devloe  printed,  s tarried,  engraved,  etched, 
blown,  painted  or  otherwise  permanently 
fixed  upon  the  same,  may  file  In  the  office 
of  the  leoretary  of  state,  for  record  a 
description  of  the  name,  nark  or  (levies  s 
used;  and  cause  such  description  to  be 
or  In  ted  ones  each  week  for  three  sucoearsive 
weeks  In  a newspaper  published  In  the  o aunty 
in  which  the  principal  place  of  business  of 
such  person  is  1 oated,  or  if  the  prlTiolpal 
piaoe  of  business  of  such  person  is  1 «oated 
in  ana ther  state,  then  in  the  county  wherein 
the  principal  office  or  dep  t of  such  person 
within  tue  State  <f  1 iso >uri  is  looted.  It 
shall  be  the  duty  of  the  secretary  t 3t%te 
to  issue  to  the  per oon  so  filing  for  reord 
a desorlptl  n of  suoh  name,  mark  or  device 
in  his  office,  to  duly  attest  a certificate 
of  the  reo  rd  of  the  same,  for  which  lie  shall 
rece  ve  the  fee  prescribed  by  statute  for 
tlta  issuance  of  certificates.  In  all  prose- 
cuti >ns  under  this  article  such  oertifloate 
shrill  be  prime  faoie  evidence  of  the  adoption 
and  ownership  of  suoh  name,  mark  or  device 
and  of  the  right  of  the  person  named  therein 
to  adopt  and  use  the  same.” 

section  12457  makes  It  unlawf  ul  and  a ml  $d*  conor 
for  others  than  the  one  named  in  the  certificate  of  the  secre- 
tary of  State  without  the  written  consent  of  the  person  named 
in  such  oertifloate,  to  fill  any  icoe  >t&ule  bearing  the  name, 
mark  or  device  reo  rded  oahereina  ve  r>r  Tided  with  milk, 
uttermilk,  cream  or  lee  cream  or  any  otner  substance  or  erase, 
ren  re,  conceal  or  obliterate  suoh  name,  mark  or  devloe  on  such 
reoeptaole  or  to  buy,  sell,,  give  away,  traffic  in,  or  destroy 
my  reeeptaole  aving  suoh  nans,  mrk  or  device. 

A 

■Section  13451,  pr  vltiee  any  person  having  in  p >srjee- 
el  n or  under  control  any  receptacle  bearing  any  name,  mark 
or  device  reo  rded  as  hereinabove  pr  Tided  in  Beotian  13440 
and  n t holding  a bitten  transfer  >x  bill  >t  sale  thereof 
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from  the  person  n^ied  in  the  Beoretary  of  state's 
certificate  provided  for  In  Jeotlon  13449,  shall  on 
demand  deliver  suoh  reoeptaoles  to  the  person  named 
in  the  ieoret;iry  of  State's  certificate  or  to  tin 
authorised  agent  of  euoh  person  and  on  failure  to  so 
do,  tits  person  so  falling  to  deliver  said  reoeptaoles 
shall  be  guilty  of  a misdemeanor,  other  sections  of 
the  *ot  provide  for  a search  warrant  In  o&se  of  unlawful 
use  of  said  brrmded  reoeptaoles. 

This  department  is  of  ths  opinion  it  may  be 
dou  tful  whether  the  o urts  will  hold  either  the  St. 

Louis  Dairy  Company  or  the  ; South  St.  Louis  Dairy  Company 
can  legally  register  either  of  their  respective  names  and 
brands  under  Jeotion  13449.  n.  3,  of  Mo,  1939,  for  the 
reason,  the  words  "sit,  L uis"  and  "South  3t,  Louis"  are 
f geographical  only  and  the  word  "Dairy"  is  an  ordinary 
hugllsh  word  and  descriptive  of  a particular  thing  and 
none  of  these  words  can  be  exclusively  appropriated  as  a 
trade  name. 


Trask  Go.  v.  booster,  38  h.  A.  408; 

heaoh  v.  Bimons  Hardware  Oo,,  165  U,  A,  413, 

But  if  it  be  contended  and  conceded  the  "Hasten" 
of  enoh  company  are  not  ineligible  for  registration  under 
Jeotion  13449  R.  3.  of  Mo.  1939,  became  the  words  used 
are  geographical  and  descriptive  only:  still  for  another 
legal  reason,  the  "South  St,  Lottie  Dairy  Company"  is  not 
entitled  to  registration  under  said  Jeotion  13449.  It  is 
true  the  Couth  St.  L uis  Dairy  Company  has  some  words  and 
features,  in  its  name , brand  and  device,  not  found  In  the 
nane  and  brand  and  device  of  the  St,  Louis  Dairy  Company 
out  that  alone  is  not  cuff latent  to  render  the  name  and 
,rnnu  eligible  to  registration  under  existing  conditions. 

The  rule  of  law  is,  if  the  resemblance  between  the 
two  trade  names  Is  sufficiently  close  to  raise  the  probability 
the  public  night  mistake  one  company*  a produo t for  the  other, 
in  ouoh  event  the  latter  applicant  for  registration  is  not 
entitled  to  register  his  or  its  trade  naive,  mark  or  dovloe  ae 
the  case  taay  e.  The  name  "3t.  Louis  Dairy  Coci]>any"  and  "South 
at.  Louis  Dairy  Company  " and  the  wording  on  the  bottles  of  the 
two  oonpanleo  and  so  far  ac>  we  can  see  by  the  drawings,  the 
shape  and  alsse  of  the  bottles  of  the  two  oonpanlos  axe  so 
similar  ana  the  re somo lance  between  the  two  trade  names  and  the 
mottles  and  the  words  thereon  la  sufficiently  ol  so  in  the 
opinion  of  tills  Department  to  raise  a probability  of  the  publlo 
mistaking  one  company*  e product  for  that  of  the  other  and  there- 
fore it  Is  our  opinion,  as  the  Jt . L uis  Dairy  Company  was 
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registered  in  October,  193",  and  received  a certificate 
of  registration  from  the  Secretary  of  utate,  that  the 
South  tit.  Louie  Dairy  Gonoany  ean  n t now  legt-lly  register, 
bottles  and  the  words  thereon  under  Section  12440. 

Sanders  v.  Utt,  1 H.  A.  322: 

Sanders  v.  Jacobs,  20  M*  A.  l.o,  98; 

McCartney  v.  O&rnh&rt.  45  Ho.  593; 

Gamble  v.  Stevenson,  10  X,  A.  B81.  ^ 

The  question  suggests  Itself  whether  if  registration 
under  Jaotlon  13449  was  lntenucu  only  to  protect  the  owner 
of  receptacles  having  his  nans  or  brand  thereon  from  lose 
of  the  containers,  prior  teglatretion  of  another  dealer's 
name  and  containers  and  words  thereon  so  ol  nely  ro Baubling 
applicant's  name,  receptacle  and  lettering  thereon  as  to 
probably  cause  the  public  to  mistake  one  brand  of  milk  for 
the  other  would  legally  bar  applicant*  e registration  it  seeks 
uerein. 


>»e  have  L«de  diligent  search  and  fall  to  find  In 
our  own  or  other  states  a o urt  decision  construing  a similar 
statute  on  this  exact  question;  such  decisions  may  exist  but 
if  so  we  have  been  unable  to  find  cone. 

In  declaring  a similar  statute  unconstitutional 
our  Jupxtns  Court  seems  to  treat  the  act  then  under  considers 
tlon  as  registration  of  a* trade  Mark"  and  in  State  v.  Basko- 
witz,  200  Mo.  l.e.  94  and  95,  used  the  following  language: 

"It  soleots  those  wh  se  particular  manu- 
facture or  at  ck  consists  of  certain 
varieties  of  drink.  Ho  other  person 
who  manufactures  any  product  or  sells 
it  in  casks,  barrels,  kegs,  bottles  or 
b xes  ean  avail  himself  of  tne  privilege 
of  registering  his  trade-u;xk  or  of  the 
consequent  pro  tec  tlon,  but  the  act  denies 
to  aim  the  privileges  afforded  to  those 
named  in  the  act.  Tue  grooer,  farmer, 
fruit  dealer,  raaro<*ant,  druggl#r«  or  o’tiier 
dealer  or  manufacturer  cannot  avail  himself 
of  the  privileges  ef  remedy  afforded  by 
tills  .ot  to  pr  teat  hiuself  against  the 
loss  of  his  property  under  the  same  olr- 
eumetanoee.” 

It  gouts  to  this  department  that  a general  law 
could  be  enacted  that  would  Include  oar sons  selling  Milk, 
Buttermilk,  Gretna,  Ice  Cream  and  all  other  liquids;  and 
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such  an  act  would, as  our  court  says  in  State  v.  liaskowitz, 
360  Mo.  l.o.  100,  be  in  Harmony  with  Section  53  Artlole  IV 
of  our  Constitution  which  provides  that. 


"Where  a --eneral  law  con  be  ; £ULe  appli- 
oable,  no  local  law  shall  be  enacted. " 

ffe  return  you  herewith  the  files  of  each  of  the 
above  named  companies  which  you  forwarded  to  this  deoar t- 
iient. 


Very  respectfully. 


JB0SARD  C.  ORO* 


Ap}>R  VjflJ: 


Y iloKITTnicV 

Attorney  General 


kcc/aj 


Non-Resident  Insane  convicts'  upkeep  paid  out  of  appropriation. 


Honorable  tieorge  o.  Bryant 
Pardon  and  Parole  Oomssterioner 
fleperVumt  of  i*eiuO.  In  t notions 
Jefferson  City,  Missouri 


ieor  dir: 


1833,  yOUr  mtW  ot  “** 

*Wiefc  you  soul d kindly  mder  this 

-!^nt  <m  0 lnion  on  the  following 

here  an  Inmate  la  confined  in  the 
Missouri  ate  Penitentiary  fter 
naving  served  some  tltae  la  adjudged 
Insane  oy  the  proper  officials,  and 

JJ  y°r??s  hoard  is  unable 

to  establish  Lis  residence  In  this 

^tate  for  the  purpose  of  charging  hie 
upkeep  to  any  particular  county,  or 

h®  13  a ®o»-***ide»t  of  tile  ,„tate 
of  Missouri.  ?h  t provision  is  aade  for 
the  upkeep  of  such  innate? 

In  other  cord*.  to  chat  fund  oee  the 

«?yi»  3< i00k  t0  for  paya0nt  *0T  the  upkeep 
of  an  in  ane  prisoner  where  refinance 
cannot  b established  in  this  dtatt*. 

'Die  bo±ird  ’ll  appreciate  very  much  an 
opinion  lu  this  raafc  er. * 

i9oUon  »•  a.  so.  isas,  roads  „ f0u0.a, 

"If  soiy  person,  aftar  h ring  *>„«„  oon_. 
viot«i  Of  nr  arm  or  alaOswnor,  bm. 


lion,  tioorge  3.  luryont. 
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insane  before  th«  execution  or  expiration 
of  the  sentence  of  the  court.  It  shall  be 
the  duty  of  the  governor  of  the  state  to 
1 aqulS*  into  the  fscta,  and  he  may  pardon 
such  lunatic,  cum -s.it e or  suspend,  for  the 
time  being,  th<  execution  of  such  sentence, 
and  may,  by  la  warrant  to  the  sheriff  of 
the  proper  county,  or  the  warden  of  the 
penitentiary,  or»ier  -such  lunatic  to  be  oon- 
t yed  to  the  insane  asylum,  and  there  kept 
until  restored  to  reason.  If  the  sentence 
of  suoh  lunatic  i«  suspended  by  the  governor. 
It  shall  be  executed  upon  him  after  such 
period  of  suspension  has  expired;  and  the 
expense  of  conveying  ouch  lunatic  to  the 
asylum  shall  be  audited  and  aid  out  of 
the  fund  ap  propriated  for  the  payment  of 
criminal  costs,  hit  the  expenses  at  the 
asylum  for  bis  ooard  and  olotnlng  shall  be 
paid  js  now  provided  by  law  In  cares  of 
the  Insan  ooort  Provi led,  if  suoh  person 
shall  h ve  property,  the  costa  shall  be 
paid  out  of  his  property,  by  his  guardian.  * 

deotlun  atii >9  H.  a.  ao.  1939,  roads  tie  follow-.! 

"If  any  perron,  f ter  being  convicted  of 
any  crime  or  aisdeiae  nor,  sad  before  the 
execution,  in  whole  or  in  part,  of  the  sen- 
tence of  the  ouurt,  become  Inc  oae,  it  shall 
he  the  duty  of  the  governor  of  the  state  to 
inquire  into  the  f rusts;  and  ho  may  pardon 
3Uoh  lunatic,  or  ooircaute  or  suspend,  for 
the  tim  being,  the  execution  In  such  manner 
an  for  cuah  period  as  he  may  tiii.de  proper, 
and  ;ay,  by  is  warrant  to  the  sheriff  of 
tiie  proper  county  or  warden  of  the  rt&te 
poni tentiary,  order  euoh  lun  tic  to  be 
conveyed  to  a state  hospital  and  there  kept 
until  restored  to  reason.  If  the  sentence 
of  ouch  lunatic  Is  suspended  by  the  governor, 
the  eeutenee  of  the  court  sh^JLl  be  executed 
upon  him  after  such  period  of  suspension  ham 
expired,  unless  otherwise  directed  by  the 
governor. 4 


Hon.  George  D.  iiryant. 


-*• 
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From  tho  above  two  statutes  It  Is  evident  tbet  the 
trover nor  of  this  state  has  thn  authority  to  transfer  convicts 
to  a State  i to  spit  U.  ox  Asylum  when  after  an  Investigation  In 
his  ju<lgnent  he  finds  tht  convicts  confined  In  the  penitentiary 
axe  menially  In  ane. 

The  rule  of  lav  regarding  the  payment  for  the  upkeep  of 
indigent  in  tuie  persons  convicted  of  orlro  rhea  they  are  resid- 
ents of  the  oounties  of  the  State  of  cissourl  w&a  expres  sed  In 
the  case  of  James  H.  Walton  v.  Christian  County,  335  c.  385 
l.c.  3u9,  wherein  thn  court  In  writing  its  o Anion  held: 

*•  • • The  liability  of  the  counties  of 
the  ;t’ite  fox  Insane  criminal 3 living 
an.  residing  in  said  counties,  who 
sure  Insolvent  when  oonvloted  and  whose 
sentences  have  been  suspended,  as  In  this 
case,  by  the  warrant  of  the  Governor,  In 
order  th  t they  wiy  be  transferred  to 
the  jtate  Institutions  for  the  insane, 
la  veil  settled.  ( Oa sea  and  sections  of 
;.t  tut'-s  ottod-)* 

Tour  question,  however,  is  .hat  provision  Is  mode  for  the 
upkeep  of  an  inmate  If  he  be  a non-resident  of  this  a t te?  The 
Legislature  by  appropriation  node  a provision  tc  take  care  of 
expenses  entiled  In  keeping  non-resident  o nvlots  In  the  state 
hospital  or  asylum. 

House  Hill  Ho.  ftbl,  approved  May  11,  1933,  provides 
among  other  tillage  In  part  the  followings 

* .action  1.  1'oney  for  state  penal  Insti- 
tutions. The. e la  hereby  appropriated  out 
of  the  state  treasury,  charge  hie  to  the 
funds  herein  designated  the  several  amounts 
for  the  specific  purposes  herein  expressed 
to  pay  the  ••••••••••*•••*• 

and  other  expenses  for  the  state  prison, 
board,  dlaeourl  penitentiary,  ••••••• 

for  the  years  193^-1  9 34.  • • 


And  further: 


* For  Missouri  penltentlnry  out  of  earnings 
funds:  i.  9)  (line  111)  Support  of  Insane 
o onvlota  36,000. 00. 


Iton.  George  G.  Bryant 
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You  will  note  froia  tilt  a ov®  that  the  Legislature 
appropriated  $35, 000*00  to  the  Department  of  Penal  institutions 
for  use  in  the  support  of  insane  convict*. 

Xt  is  our  opinion  that  tne  upkeep  of  non-resident 
Insane  convicts  ooaf  lued  in  t te  jus  coital  a should  be  paid 
out  £ the  fund  appropriated  for  the  support  of  such  Insane 
convicts* 


Yours  vary  truly* 


jAifta  n.  mm^sTKL9 

Assistant  attorney  General. 
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Tiier©  is  at  least  some  relation  ust  e«n 
the  verb  and  the  noun,  and  the  definition 
of  tne  on.  sheds  so  q I ight  upon  the 
definition  of  tne  othr.  aut  after  all 
we  know  th  t th*.?  v?ord  ' print'  hue  a varied 
naaning  .and  its  Moaning  In  a particular 
law  iiai  t of  HKJosslty  depend  upon  the  con- 
text of  the  whole  act*  do  after  all  the 
real  question  is,  what  Is  the  ooaniiu;  of 
the  word  'printed*  in  this  law,*  • • ** 

do  the  .ueation  to  be  determined  In  this  in  tanoe  Is  the 
■eating  of  the  word  'printing'  under  the  lava  relating  to  the 
OotuieaionerB  of  Public  Printing, 

jf?ctlon  13783  provided  for  the  classification  of  * state 
printing' • The  'printing  for  the  state*  shall  bo  divided  into 
three  classes,  to-wltl  the  'printing  of  oil  bills',  'the  printing 
of  all  r i ports'  shall  constitute  one  class;  the  'printing  of 
the  journal*  and  'the  printing  of  the  general  and  local  laws* 

©to.,  shall  be  the  see  nd  clans;  and  'the  printing  of  nil  blanks,* 
©to.,  shall  constitute  the  talrd  olass.  After  providing  for 
th  - 3©  three  claasl flout lone  the  legislature  provided  for  the 
letting  of  contracts  port  of  auoh  law  being  as  follow hi 

"auction  13784.  Contracts  for  state  print  liig 
let,  when  and  how.— The  ooiandosloners  of 
publlo  printing  shall,  on  or  before  the  first 
lay  of  July,  1933,  and  ov  ry  two  years  tliexe- 
ft«r,  enter  Into  a contract  with  some  respon- 
sible person  or  persons  for  the  printing  of 
the  several  classes  of  matter  required  by 
the  state,  for  the  tern  of  two  years  from 
end  after  the  date  of  such  contract,  Paid 
contracts  aiiall  « muds  separately  for  each 
class  of  printing,  nd  any  one  person  may 
contract  for  executing  all  the  different 
clashes,  or  they  may  be  awarded  to  different 
persons,"  • • •• 

It  is  to  be  noted  that  in  both  of  these  ©actions  the  subject  matter 
is  described  as  'printing*,  no  restrictions  or  explanations  being 
made  as  to  what  the  tern  shall  cover,  d*  otlon  13709  provided  that 
the  Conmisnloners  shall  exanine  the  work  executed  and  see  that  It  is 
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correctly  printed  la  a aul table  iiannor  uod  la  aecordijnce  with 
the  requirements.  section  13785  provides  that  ' l!1  printing 
unaer  this  chapter1  shall  be  vione  at  a oort  in  place.  aeotlon 
13786  provides  la  det  11  itow  'printing'  of  the  first  class  shall 
be  done,  deotlon  1-J7B7  proTluea  in  detail  how  'printing*  of 
class  two  shall  bs  done.  In  other  words  the  Legislature  has 
carefully  outlined  In  detail  cert  In  re  ulreisents  do  mod  noee  aaxy, 
but  In  all  these  sections  they  refer  to  the  subject  as  1 orlntlng* . 

In  all  other  sections  of  the  artlole  «rh  rein  * print*,  'printed', 
or  'printing*  la  referred  to  those  words  are  used  without  re- 
striction as  to  the  laeohanloai  procea?  by  wMoh  the  result  Is 
to  be  obtained.  3o  it  seems  apparent  th  t the  legislature,  «lxan 
dealing  with  this  copter,  clearly  had  In  mind  printing  In  Its 
general  tern.  As  further  evidence  of  this  Intention,  I refer  to 
th  *.  tit  ■ ■ t mtti  i a h v rises  b r sed  lei  aa  ts  ! rise1 
their  reports  and  the  st  atutes  authorizing  and  l-* acting  the  var- 
ious ,e; . r treats  to  order  their  'printing'  through  the  0u<  lsBionere 
of  Public  Printing,  some  of  whioh  are  os  follows s 

section  1860  requires  the  1 public  print or*  to  place  upon 
the  fly  leaf  of  oaefc  publication  the  olttlon  to  the  statute  upon 
the  authority  of  whioh  'the  same  are ' printed' . 

:eotioni-343  refers  to  the  biennial  report  of  the  Coni  as- 
tern er  of  finance  and  re  quires  the  report  to  be  'printed*  ;md  to 
be  'paid  for  ts  other  public  minting* . 

Section  8:394  aut^rlzee  the  printing  of  blanks  and  forms 
under  the  direction  of  the  co  aal  .a loner  of  Fish  and  da  e,  uad 
requires  that  'the  blanks  sad  other  printing  • * •shall  be  »r  luted 
under  the  dir  cot  Ion  of  the  Co  1 «, lonuraoi  publ  lc  jarlntlnt"  "**  *T 

motion  8566  re  quires  th  t the  report  of  the  K1  enoepsary 
board  bo  'printed'  sed  states  that  'said  reports  shall  bo  glinted 
In  sufficient  number'’  * •*  and  that  'the  cost  of  suoh  >r  in  ting 
ahull  be  not  greater  than  the  rate  agreed  upon  with  th~  state 
>r inter-  • •'. 


Section  9460  requires  th  t the  forme  for  th^  v rlous 
so  bool  offioers  'be  xrlxited  under  the  sir  el  ion  of  the  Commissioners 
of  ubllc  ibrinting* , and  'usxm  the  tenaa  as  other  pidillo  printing*. 

fcotion  10033  authorise  th  record  of  the  state  joard  of 
:qu?-llzatlon  and  provides  that  'said  jrlutad  copies  shall  be  dis- 
posed of  na  fo  .lows* * and  that  the' cost  or  printing  and  distributing 
sane  shall  be  paid*  • • . * 
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eotlon  137  0 p*ovl<Jet>  for  the  1 urlntlntr  for  th  executive 

depart iiont*  and  requires  tb*t  the  Vprlntliig*  be  erccn  ed  In  a 
style  ooaviote.it  with  goo  werleioi^ulp, 

m otion  13366  ai-tnorlzes  the  publication  of  %ho  report 
of  the  it ti.te  or  ti  cultural  joclety  and  provided  ' the  jjubllq  ■ 
shall*  • » orlnt  such  aur.&or  of  reporta*  * •*  aa  arc  d^sBCdnocc'osry 
by  the  proper  authority, 

. otlea  13466  authorise  the  'pdtlic  printer*  to  'JSXsL. 
not  to  aaoeed  6000  copies*  of  the  annual  report  of  the  itate 
Poultry  t.*oard,  which  sbell  he  'paid  for  out  of  th<  appropriation 
for  to  reports* • 

.^eotlon  13937  aui horltea  the  printing  of  the  r port  of  the 
Hoard  >t  qharltles  Go  reett  ns,  and  re.-.-ulr  s * tl;  rc;x*rt  shall 
be  arfoteq  as  a public  iocusent. ' 

ao  after  ds  ewwlnttun  of  the  nootlons  whleh  authorise 
the  lTiutliH?  of  vaxi  us  reports,  al  teaks  md  for  as,  we  find  that 
the  printing  le  described  In  th  s nu  tarns  as  lira  Tinting  required 
to  be  contracted  fox  In  decline  13784.  Accordingly,  it  would  be 
lrapo  etble  to  oonvl stoutly  define  the  rioting  in  Section  13  784 
without  applying  a similar  Ouastruetion  upon  th;  -ord  ’printing' 

In  the  othr  sections  of  the  statutes.  further,  If  It  be  held  that 
' printing*  does  not  Include  engraving  pad  Lithographing,  the  v jrlous 
•oards,  harems  and  Oepcrt^ents  are  without  the  at  tute  If  they 
order  any  wort  life  graphed  or  jiagreved.  In  othe  .r  eordxs,  if 
'printing*  loea  not  include  engraving  and  .lthngrupMng,  the  Hoards, 
bur  sue  and  Do*  rt  .enta  are  It  out  statutory  authority  In  ordering 
or  per  Ittlag  their  work  to  be  li Ungraded  or  ngravod.  It  le 
fpparent  that  not  only  did  tb  s egl n . ature  have  tho  .m- « tiding  In 
nine  when  dealing  with  all  of  i htw  <otlma  but  It  Is  farther 
apprjront  that  they  were  using  th<»  word  sprinting'  In  Its  bread est 
sense* 


The  hegi si *-tui*e  in  creating  the  Cwnleslon  of  labile  Tinting 
had  in  mind  but  on-:  t lag,  to-wltJ-  the  onioontr  Lion  Into  one 
agency  of  the  needs  of  the  vxrloun  bo  rda,  bur  -cuo  aod  d ywxtir- .nts 
for  fluting  usd  at  tlon^ry  an!  to  provide  for  one  contract  for 
each  olase  of  printing  and  oao.i  quality  of  stationery  needed,  nd 
In  t-la  m outer  obtain  the  benefits  of  oentr  i purchasing.  t,11© 
at  fir  t thla  Intent  was  not  ranched.  <*s  evidenced  by  th  decision 
of  the  .iup?eue  dourt  In  the  filler  o ee,  yet  promptly  _ftor  that 
decision,  the  legislature  amen  oti  he  -statutes  nd  aoo  pi  1b hod 
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tuls  purpose.  itate  v.  Huokiaun,  383  B.  is.  l.e*  10  LB.  In  this 
oaee  the  ftarMM  Court  held  that  the  amendment  to  shat  la  notv' 
tctiou  13709  had  aoooaplished  to  t ax  jjose,  fits  Intention  was 
to  include,  so  far*  at  concerned  the  regulation  of  publlo  printing, 
th  executive  division  of  uw  state  t-,ov  xa  .oat  as  reoognlzed  by 
tue  Constitution,  and  all  of  its  departments  and  the  subordinate 
branches  thereof,*  * •* 

Jut  as  certainly  re  it  van  the  legislative  Indention  to 
Include  evuxy  board,  bureau,  eoiaideslon  ana  depart  out  within  the 
terua  of  the  act,  so  It  was  the  intent  of  the  legislature  to  In- 
clude ev  ry  tyne  of  printing  attain  the  tern  'printing1,  whether 
such  printing  be  technically  known  as  engraving,  cdbosoing, 
stereotyping  f electro- typing,  lithographing,  or  any  oth  x type 
of  reproduction. 


\«  to  the  i* ol dings  of  otij;r  courst  t:i  to  the  1 port  of 
the  word  1 printing'  the  dupte  ie  Court  of  Sort),  jakota,  has  held 
* printing*  to  ur  an  the  liapreee  of  letter,  or  oh^jraetero  upon  paper 
ox  upon  oubst  nee  and  th  t the  t iu  Implies  a aoohnloal  act. 

Dally  v.  Berry,  173  M.  w.  104.  The  federal  Court  In  the  ease  of 
Mac  111  cA  company  v.  King,  323  Federal  1363  in  oon  elder  lag  the 
oo  yxight  act  which  secures  to  the  owner  of  a copyright  the  ex- 
clusive right  to  'print,  re-print,  publish,  oo  j and  vend  the 
copyrighted  work,1  the  court  at  p-*,*e  BG7  held  as  follows: 

"The  defendant  h .G  nelth  r leased  nor 
sold  his  sheets,  Printing  1 .ju^t  regard 
as  Including  typewriting  or  udraeogr  ihlng, 
for  the  purpoce  of  the  ct,  and  he  has 
therefore  printed  them*. 

The  federal  Court  In  the  oaae  of  Pi  toon  Cotjpony  v.  ittleton, 
67  fed.  905,  held  in  construing  the  copyright  law.  that  the  word 
'print'  Included  the  «ord  • lithograph'  “rtion  a coeluted  with  the 
words  1 engraving,  out. 1 

The  dup-;e;iio  Court  of  the  United  9tt  tes  in  24  Uuw  Edition 
1046,  cjnstrued  the  tariff  law  In  reltion  to  'printed  mutters* 
and  stated  as  follows: 

"The  goo  e In  question  were  o:trorao-lltho- 
graphs,  consisting  of  landscapes,  m ury 
and  other  figures,  -printed  from  oil-- tones 
upon  paper  with  one  oolor  printed  on  top 
of  the  other  until  the  picture  \?  finished**  * • 


on.  1 rown 


.(  1C,  1953 


hey  ere  made  by  means  of  lltho  rsnhlc 
pt  nep,  i nd  printed  fro  - the  stcnes 

puocesafwl 'y  one  after  the  other  accord- 
ing t'l  the  number  of  colors;  **  * * " 

And  on  p«g«  lt/47  held; 

"'qually  rith  engraving,  co- 'or-olstes  «nd 
lltho  rsphr,  thpy  are  print  ed  and  properly 
fell  within  the  statutory  designation  of 
printed  matter." 

accordingly  'inder  the  recoil  zed  definition  of  urlntod 
mater,  print  and  printing,  end  tntrlng  Into  consideration  the  In- 
tent of  the  legislature  as  evidenced  by  the  numerous  etntuten  cited, 
hut  one  conclusion  can  be  renehod  and  that  1b,  that  the  'printing* 
as  used  In  our  statutes  was  3 n tender  to  cover  every  lnd  of  ~r  !nt<'d 
matter  regardless  of  the  mec-ianlc^l  process  used.  T>t©  Commisrl  nera 
of  ublic  Printing  ace  required  by  rtetute  to  let  co  tract?  tor 
* printing*,  ihe  *r>r  intin,-"  of  the  bills,  resolutions,  communJcHtl  "-ns, 
documents,  pamphlets,  and  rrportr  of  the  martl  ateitly;  the 
"printing*  of  tfm  Jourmla  of  the  tense  and  senate  and  appendixes 
thereto,  the  volumes  of  n*ibll  documents,  the  general  and  special 
lavs  and  Joint  resolutions;  the  "print" ng"  of  the  blanks,  circulars 
ona  other  work  necessary  for  the  use  of  the  executive  departments 
sr©  nil  required  by  the  statutes  to  be  done  under  "printing"  contracts 
let  by  the  Coor*l  sal  oner*  • "’’he  re  porta,  rector  s,  forms,  blank.-,  etc., 
of  the  various  boards,  bureaus,  co  vise ions  and  departments  are  by 
the  statutes  required  to  be  "printed".  ^:o  statute  Sr  to  be  found 
author Iain  engraving,  embossing  or  lithographing  unless  such  mrk 
e Included  in  the  term  "printing",  *ny  engraving,  epbocclng  or 
1 ltho  ranhing  ordered  mast  be  done  under  the  "printing"  contract;  if 
not  ho  done,  there  Is  no  statutory  authority  authorizing  or  permit- 
ting engraving,  embossing  or  lithographing,  and  expense  incurred 
therefor  is  unaut  lorlard. 


Heap  ctfully  submitted. 


iiATOtY  0.  WAIflW®,  JR., 

• os  1st imt  Attorney-  eneriil. 


A u,;  ,.v  Di 


T Y K " 

tfcorney-  eneral. 


. • i 


Bod*  D«dfht  B#  Bro*n, 
beerct  ry  of  dt&fc© 
Jefferson  City,  Mo* 


My  dear  Mr*  iwwu 


June  7 th, 


?.e  herewith  eoimo'sleage  receipt  of  your 
portions  of  ’sahish  r?sd  as  follow  si 


-■■*  * r*.  fj  J" 


•A  motion  fcr.s  &ri'3m  e»  to  tile  right  of 

the  Conwiesloners  of  Public  Printing  to 


direst  as'  to  ishathar  or  dot . printing  anv 
in  the-  process  of  asoufaature,  be  or  not 


**.<*'<»  *••  r— 

be  put  thr 

ou&h  the 

bindery  operations  un* 

del*  th  0A 

iottttg  c 

on.  treat* 

rj  oti  Vhiii' 

?,  the  ?• 

■ ve  cewsaissioaera  let 

Cl-Oii  Vi'  C V tit 

nnaally 

for  p;-pcx‘  mu  for  st'..t 

ionery  sup 

plica:  'SU 

4 they  let  a noatrset 

for  printing  bison 

mil?*-  Bindery  opera t 

ions  ©sy  o 

r asey  at 

• t be  covered  by  s ©*jnt 

ract*  ihe 

print  in 

i.g  coutr i»ct  -spires  Jun 

SO,  aPo4l, 

and  the 

ceatroet  for  binding 

expires  June  £0,  this  ya&r*  these  son tra- 
ct a are  held  by  the  Bote  Printing  Company* 


the  Coismissioaera  of  Public  Printing  have 
exercised  .an  option  they  believe  to  be 
theirs*  and  if  in  error  in  the  mstt&r,  a.ant 
to  be  corrected*  '«■©  kt-ve  taken  the-  post* 
tioa  that  there  U no  > ueatlon  about  the 
right  of  the  Beta  Pointing  Canpvay  to  head- 
le  the  printing  of  the  at  t©  so  long  &a 
the  contract  unaer  ©kick  they  operate,  is 
held  to  bs  valid*  he  do  take,  the  position 
thst  a Job  of  printing  and  binding,  the 
delivery  of  «hich  say  be  at  a time  after 
the  expiration  of  the  binding  contract*  »ill 
undoubtedly  have  to  be  printed  in  the  dots 
factory,  but  eea  b*  put  through  the*  bindery 
operations  el setfoere* 


Be  have  given  e ret^islUoD  - to  the  Beta  «o— 
epaay  to  print  the  Cession  Acts  of  the  last 


Boa • Dwight  B#  b rom 


June  1?, 


L&C- 


Sea&rst  A numbly  hove  not  given  instruc- 
tions for  /binding,*  To  t h contrary,  we  tiavn 
instructed  the  company  not  to  bind*  the?  dote 
Coop&ssy  • takes  the  position  th  t it  oil!  be 
possible  for  the  Session  rets  to  be  printed 
and  bound  during  the  life  of  the  existing 
bindery  contract,  end  that  in  view  of  this  fret,  ■ 
they  hove  a right  and  that  it  is  their  duty 
to  hrndlo  the  binding** 

lour  inquiry  resolves  itself  down  to  th  question  os  to 
whether  or  not  the  Secretary  of  State  or  the  Scawsisslcacrs  of 
Pu&l  Id -'Printing  hove  my  control  over  the  printing  end  binding 
of  the  8«S-  ion  Acts  nft&r  the  copy  is  delivered  to  the  printer 
hhila  the  Legislature. gives  the  Commissioners  paver  to  cont- 
ract for  the  printing,  it  has  else  pieced  .certain  ••f*fcuirn«nts ' 
upon  the  Secrete ry  or  Ltfcte  relative  to  the  printing  wad  bind- 
ing of  the  Session  let#  and  has  laid  down  certain  r«-  uirenents 
which  the  printer  md  tbs  binder  aaart  comply  with  or  forfeit 
their  bonds.  The© requirements  dill  be  found  in  Section'  12797' 
Eev*  bt&tufce  Vo*  1329,  which  roads  &s  folio ost 

"but y of  secretary  of  st  te- — printing  and 
binding  to  he  dona  within  th  fc  time* 
the  secretary  at  st  ate  shall  furnish  to  the 
contractor  for  the  printing  specified  in 
the  second  clc-ss,  laaaedisjtely  after  he  shall 
have  received  from  the . governor  the  Ir.it  en- 
rolled bill  after  the  a&journsaent  of  the  gen- 
eral assembly  t-t  each  session,  s copy  of  all 
nets,  memorials  tad  joint  resolutions  pass- 
ed at  such  sessions,  ana  the  coat re  tor  for 
the  printing  shall,  within  fifty  days  after 
such  copy  shall  be  furnished  him  «»  atom 
said,  print  all  the  copies  that  *?.y  by  Is* 
he  required,  parsed  at  such  session,  md  de- 
liver the.  ome  to  the  contractor  for  the 
folding,  stitching  and  binding,  on.  tho._.rder 
of  the,  secretary  of  state,  and  the  contract- 
or for  th-  folding,  stitching  and  binding 
shall,  within  forty-five  days  after  the  re- 
ceipt thereof,  execute  the  folding,  stitch- 
ing and  binding  and  deliver  to  the  secret  fry 
of  state  the  volumes  bound,  these  provisions 
to  be  complied  with  under  the  penalty  of 
. forfeiture  of  the  several  bonds*" 


Is  to  be  noted  this  per^cra-ph  requires,  first;  that  the 
secretory  of  state  furnish,  the  printer  with'  the  -rots,  sartorial 
mb  joint  resolutions  parsed  at  the  session,  second;  that 
within  fifty  days  after  the  last  copy  is  the  printer 


Eon.  Bright  0. 


Jane  If, 


Brawn, 


* 


isrl nfc  the 


•hftl 

P&s  ed,  third;  thnt  on  th 


r soli •; tions  duly 


irisia  ?£nd 

■ ahsll  bind 


at 0,  eiemo ri&ls  and  joint 

order  of  the  secretary  of  stste  the 
printer  shell  deliver  to  the  binder ' the  aer  o,  rsenor*- 

j . tnt  resolutions  printed,  fourth;  thnt  the  binds 
the  mm  md  deliver  the  bound  volumes  to  the  secretary  of 
state  within  forty  five  days  of  receipt  of  the-  printed  setter. 
It  is  ap  ercttt  that  this  statute  reserve*  to  the  secret  ry  of 
state,  the  poser  to  order  the  binding  of  the  Session  lots#  to 
hold  otherwise  would  be  to  render  nugatory  the  ybaris©  "on  the 
order  of  the  secretory  of  st©t©#* 


* t «& 

" V w £ 

f; 


in  examination  of  the  revised  ^fc;  tufte*  and  Session  i 
shows  that  this  sect!  n St  the  statu t-  s is  identical,  in  so  far 
the  point^t  is  ue  here  Is  concerned,  with  the  original  set  equat- 
ed 167*^  lo*e  of  %fft%  page  -Si,  this  set  of  1S7‘ 
of  public  printer  end  provided  for  the?  let  tin? 
the  printing  in  the  throe  classes  ma  for  the  contract  for  bind- 
ing, and  provided  that  these  contracts  sight  V.c  let  to  different 


abolished  the  a 
of  contr-  st  for 


contractors*  Prior  to  this  act  of  1370,  see  find  tki-rt  tie*  "state 
printer*  did  ell  the  public  printing  and  binding,  and  ra  find 
the  sect!  on  core  spending  to  Section  1S79?  fu  £.  So#,  i oil?  to  be 
section  fifteen  of  chapter  twenty  of  the  lea,  i'-t.nfcutee  of  Kd, 
of  1365,  this-  isctian  reading  *.©  follows# 


•the  secretary  of  st  t©  shall  ftmiisb  to  the 
pa bile  printer,  within  fifteen  days  after  the 
adjournment  of  the  general  assembly,'  at  each 
session,  s copy  of  all  acts*  memorials  and 
joint  resolution  pag..ed  at  such  ses  Ion;  sad 
the  public  print  r shall,  within  forty  days 
after  such  espy  dhsll  be  furnished  to  bin  as 
aforesaid,  p rlnt  oil  the  copies  th&t  may,  by 
is®,  be  required,  passed  et  such  sessions;  and 
the  secretory  shall,  within  tea  day©  after  the 
©aae  are  printed,  Btke  out  cad  deliver  to  the 
public  printer  ©a  index  to  the  s&me,  who  shall, 
within  thirty  days,  print  the  sea©,  and  de- 
liver to  the  secrets. ry  of  stf  te  such  copies  of 
the  la*©,  bound  la  such  mmsinv  as  may  b©  by 
law  required*  * 


So  provision  is  node  la  fchia  soofci  a far 
the  printed  setter  to  the  binder  "on  the  order 
of  st.sto"  for  th€?  simple  reason,  th.  .t  unv-er  thi 
printer  «ao  binder  *:v©  one  ad  the  jmse,  '.na 


the  delivery  of 
of  the  sc.-o-rets.-ty 
a act  the  public 
the  con  tract*  w-ast-e 


£.  «;  rded  by  the  vote  of  the  l©.?fi sis  burs*  >-b©n  the  act  of  1370 
«ss  passed  providing,  for  the  r diniaioa  of  this  printing  and  bind- 


ing into  different  contracts,  it  accessary  sad  iasparntlve 

thr.it  someone  have  control  of  this  work  on  beh-'lf  of  the  corns! s c - 
i oners'  of  public  printing,  the  secret-  ry  of  st-  be  vrs  th©  most 


B on*  Dwight  B*  m-omi 


—Sr* 


logic.nl  person  to  control  the  printing  end  binding  of  iha  Sess- 
ion Act*  and  he  ■ iu  accordingly  vested  -with  this  po  .i.:-.*He  was 
?sade  internddiai#  &geat  between  the*  printer  sad  the  binder,  *o 
that  the  sts  tete tasliiee i?  olght  be  expeditiously  carried  to  coss- 
pleti.on  without  undue  Interruption  or  &i »uudt?r  sttuidirig • 

While  ife  is  true  that  under  the  present  aftu.feti.tn  we 
hsvr  the  seas©  contrr-.ctor  -printing  msC  binding* the  hessian  lets 
the  law  r meins  the  sar?e,  feowit,  the  secretary  of  state  is 
vested  with  the  right  to  order  the  rinding  clout:-,  slid  the  sure 


feet. 

that  tfea 

print 

f~  :V  y*  & 

•4»  i;aa,AiU-  Vr 

he  binder  .s 

vo  one  .and  the* 

s&sse  is  ■ 

not  Sufficient 

to  div 

resfc  the 

seeretery 

of  'state  44x 

this  .aciv&r 

ijui  v® 

st  that 

power  i 

.»  the  ;> 

finis r,  to 

hold  that  the 

printer 

Co  u It! 

.proceed 

to  bind 

i the  S-v: 

•ei  c 1 f -r 

* > »V  . «j»  «>  ■*  ■•  ‘-4  4*  *0 

oncer  hit-  hind 

Ins  eon- 

tract# 

s>  i th  cut 

all  thor 

■ity  of 

the  seeret-3 

■?y  of  state  wo 

old  be  to  ■ 

diT^Sfe 

the  sec 

ret ary 

of  St;,t 

q of  fcfc ! a p 

>D«er* 

It  is  accordingly  the  opinion  of  this  office  that  the 
binding  of  She  i'Q&slon  hot  c&n  only  Is  fully  be-  done  upon  an 
order  of  the  secretary  of  state,  which  order  if  n&d$  before 
June  So,  133&,  should  diroot  Bote  Printing  Company  to  bind 
be#.  ion  dot,  or  if  serfs  after  June  SO,  IMS,  should  direct 
Botz  Printing  Company  to  deliver  the  printed  setter,  to  the 
binder  designated  by  the  Consist  tone*  of  Public  Printing* 

s . ho spec t fully  submitted. 


a#  Jr*, 

A. : gistmt  Attorney  Senere-l* 


ApPliOViBi 


box  «citmaxcc 

Attorney  8ea#-?«.1 


EGwsXib 


CKETAlOf  JTATEi  STATE  PHlNTIKO  SESSION  ARTS 
TTohMS  PASSED  BY  LhCJISLATlJHE  INCORRECT  GHAhMATIOAL 


ERRORS,  UI33-3PELUJJ  10RDS,  ETC. 


(jp  C?  j k’ST^i  /Mr 

V 

Juae  14,  1933. 


Hon,  Haight  H.  Brown 

eoret&ry  of  State 
Jeffer  >n  City,  Hieeuurl 


file 

// 


ear  3Ui 


This  let  tar  la  In  answer  to  your  rtqyeet 
for  an  opinion  with  Nfero’xw  to  your  doty  in  print-* 
i g ana  puollehtng  the  Session  Aoto  of  the  he  jlsl&ture, 
ajui  in  'oartieviar  with  reference  to  uakinr  corrections 
in  cald  Aov», 

-?»  oall  year  attention  to  leo.  GG5  R.  8, 
1939,  which  amng  other  things  provides: 


* Haiu  isoret  ry  shall  direct  and  :?u- 
er  intend  the  rlntln, . thereof,  oil  a to 
with  and  correct  by  the  original  rolls 
the  proof  shoot r.  of  the  printed  o plea; 
and,  when  the  pr intin,;  la  ooapletei  , he 
an  ll  n to  all  errors  which  Tiave  boon 
otraitteci,  and  oause  errata  thereof 
to  be  annexed,  toother  with  an  at- 
testation, aider  hi a band,  that  he  has 
Collated  the  lava  anti  resolutions  therein 
contained  with  the  original  rolls  In  ills 
ff loo,  ami  corrected  the  earae  thereby. " 

Viiia  statute  tenas  that  the  .secretary  of  tata 
sii&ll  coopare  critically  the  printed  lave  with  tho  original 
bills  in  hia  poetess  in,  so  as  to  brin  the  printed  oopy 
anu  tho  irinlnal  bill  into  btraony,  word  for  word. 

The  ruin  as  to  tuc  duty  of  the  i secretary  of 
state  in  Laving  rruob  laws  printed  is  ?ot  out  in  5 1 ff,  J. 

i*ge  £»9i»f  Sec,  141,  in  the  foil  wing  language: 

'•It  is  proper  for  the  Secret-  ry  of  * tate 
to  publish  true  copies  of  the  Oiirolled 


Hon*  8wlght  H*  Horoan 


*hme  14,  1933. 


Dills  &&  reoetrod  on  the Ur  poaaa.  e, 
including  granuatieal  err  rs,  Mis- 
spelled yrortls.  wrong  puaotuettoa, 
duplio^ti  no,  and  olher  inaoaumetes, 
and  eo  to  certify  fur  hij  own  pr- 
teetioa.  * 

In  Fowler  v,  State.  196  3,  A.  901,  the  Texas 
Court  of  Oartastaal  Appeals  aaia  that  trio  lawn  an  printed 
and  published  should  be  true  uopies  of  the  original  bills, 
u tw  fros  that  decision  l.o.  9&S| 

"It  fill  be  noticed  in  certify  in, 
the  oonpllAtim  of  the  acts  of  the 
Legislature  to  be  as  they  ap.pear 
before  him  and  of  record  in  his 
of  I lee,  the  f Secretary  of  t&te,  anoag 
other  things,  state* I 


•Hie  lews  rinteu  in  this 
wolmae  are  true  oopise  of 
the  enrolled  bills  ecsir&d 
ia  the  off  lee  of  the  secre- 
tary of  state  after  their 
appr  val  by  the  6 vemor. 

♦Qgoswstieal  err  re,  ait* 
spelled,  puaot  wtion,  dupli- 
oati  ns,  eta.,  appearing 
herein,  are  in  strict  oosaplt- 

dfeh  the  l&w  Shiah  requires 
that  the  printed  acts  of  the 
legislature  be  true  copies  of 
the  enrolled  bills,  and  axe  net 
the  result  of  e&rslessnsse  on 
the  -part  of  proof  readers  or 
P r inter «. 

•The  public  can  hare  access  at 
say  tssie  t>  the  original  bill  a 
filed  la  this  ffiee.* 

"This  la  not  Intended  to  bo  a oritlolsr 
of  the  Legislature  for  the  Matters  indi- 
cated in  id  n to,  but  as  a pre  teotior* 
to  tiiO  secretary  of  state  and  th  -ao  efeo 

nod  oluirge  of  publishing  bills  passed 
by  the  begial&fcixe.  So  it  sill  m aeon 
frc®  tiie  BkUiV a otiterient  tit  this  set 
ia  precisely  as  the  Legislature  p&sced  it 


Hon.  H.  Brown 


•Juno  14|  X' 


with  whatever  grain *ttoal  errors, 
inaccuracies,  or  tnOucgrultlos 
ititera  aiay  be  in  it.  !Jo  there 
was  no  mistake  in  placing  the  act 
ae  appr  red  by  the  Qov*rao*  Into 
the  eats  of  the  Legislature  as  re- 
ported Ly  the  secretary  of  state.  *" 

It  hae  been  iield  tii&t  share  the  original  billu 
use  the  term,  'one  half  of  per  centum,'  ti<at  the  actual 
i coning  of  stvoh  a phrase  was  'one  half  of  one  per  oontum,' 
and  that  tue  printing  of  the  orlginnl  bill  and  Inserting 
therein  toe  word  'one1  did  not  invalidate  the  bill  because 
the  two  expression*  . .eon  tue  ea/ae  tiling.  Ooldanitlv  v. 
Railroad  0 atpwiy,  82  0 a.  400,  l.o.  471. 

It  le  also  well  settled  that  If  there  is  any 
difference  between  the  original  act  ea  publldh*  , that 
t-io  original  bill  will  control,  Rnokert  v.  brand  Are. 
y.  0 ctpany,  63  3.  V.  814,  163  Ho.  260. 

Under  the  a.,ove  statute  and  the  foregoing  tju  ted 
decisions,  it  le  live  opinion  of  this  off  co  that  tie  legie- 
lativo  aete  should  be  nxlntsd  as  nagged  by  the  Legislature 
with  \x%  an y oorrgotions  or  oranges  rwuie  thereon.  H wever, 
we  think  It  would  be  perfectly  proper  to  insert  a snail 
figure  foil  wing  the  error  and  at  the  botton  of  the  page 
set  out  a n te  of  explanation.  This  will  nt  in  any 
Banner  civa  ;*e  the  original  context  of  the  law,  but  will 
meet  the  requlrerdent  of  the  statutes  requiring  the  fleoret  ry 
‘>1  htute  to  "cause  errata  tivereof  to  be  annexed."  Wiv&tever 
o rrections  in  the  law  that  are  to  be  mode  oan  then  be  rsade 
by  the  courts  in  their  interpretatl >n  of  the  intent  and 
se  aling  of  the  statute. 


Tours  very  truly. 


/KUIla 

"/^AHXLiH  M.  tiRAOAK, 

Assistant  Attorney  Oenornl. 


a a ( view; 


ROT  .‘.cklTTKlOK 


INCORPORATION  TAX  to  be  paid  on  basis  of  assets  and  not  amount of 

capital  stock,  where  assets  greatly  exceed  capital 
Vr  E ; stock. 


June  £lst,  1933 


FILED 


Hon.  Dwight  H.  Brown, 
Secretary  of  State, 
Jefferson  City,  Missouri* 

Dear  Sirs 


In  re*  Cairo  Bridge  & Terminal  Co. 


We  have  your  request  for  an  opinion  from  this  Department  as  to 
the  proper  method  of  determining  the  incorporation  fees,  of  a 
foreign  corporation  desiring  to  qualify  as  such  under  the  lays  of 
Missouri,  and  particularly  whether  or  not  the  fees  shall  be  based 
upon  that  portion  of  the  Capital  Stock  as  represented  by  the  com- 
pany in  Missouri,  or  upon  the  actual  value  of  its  property  as  lo- 
cated in  Missouri. 


We  understand  that  the  above  corporation  is  a Delaware  corporation, 
with  a Capital  Stock  of  $109,485,  and  contains  no  no- par  value  shares. 
We  also  understand  that  the  property  owned  by  this  corporation  is 
valued  at  $£,600,000,  and  that  half  of  this  property  is  located  in 
the  State  of  Missouri.  This  corporation  desires  to  qualify  as  a 
foreign  corporation  In  the  State  of  Missouri  upon  the  payment  of  fees 
upon  ond-half  of  its  Capital  Stock,  namely  $54,718.  In  this  con- 
nection we  quote  from  the  affidavit  of  principal  agent  or  officer 
in  the  State  of  Missouri,  Roland  S.  Baker,  which  affidavit  was 
made  on  June  16th,  1933,  and  is  as  follows! 

“That  the  amount  of  authorized  Capital  Stock  of 
said  corporation  is  $109,425  par  value  stock  and 
no  shares  of  no  par  value;  that  the  property  lo- 
cated and  business  transacted  in  all  states  where 
license  to  do  business  is  $£,600,000,  and  property 
located  and  business  transacted  in  Missouri  will 
not  be  more  than  $1,300,000,  and  that  portion  of 
the  authorized  Capital  Stock  of  such  corporation 
which  is  represented  by  its  property  located  and 
business  transacted  in  the  State  of  Missouri  will 
not  be  more  than  $54,712.“ 

Section  4598  R.  S.  1929  protides  that  a foreign  corporation,  in- 
corporated for  the  purpose  of  gain  under  the  laws  of  another  State 
before  being  authorized  to  do  business  in  the  State  of  Missouri f 


"*  * * shall  be  required  to  pay  into  the  state 
treasury  upon  the  proportion  of  its  authorized 
capital  stock  represented  by  its  property  and 
business  in  Missouri,  incorporating  tax  and 


Hon.  Dwight  H.  Brown 


June  £lst,  19 S3 


C 


fe  ecual  to  tbnaf  recuired  of  si  alia  r eorsara- 
t^jas  f a rmed  within  and  under  the  ie  a of  this 
State f * * ** 

Under  this  statute  foreign  corporations,  insofar  as  the  amount  of 
fees  required  of  them  prior  to  incorporating,  stand  upon  the  same 
footing  as  domestic  corporations. 

It  is  the  opinion  of  this  Office  that  these  fees  required  to  be 
paid  to  the  Secretary  of  State,  constitute  a tax,  and  that  no  coiv 
poration  has  the  authority  to  arbitrarily  fix  its  capital  stock  at 
a figure  far  below  the  value  of  its  actual  assets  in  Missouri  for 
the  purpose  of  escaping  and  avoiding  this  tax.  In  State  ex  rel.  v. 
ftoach,  £66  Mo.  435, seized  in  1915,  the  Supreme  Court  en  bgnc,  by 
four  to  three  decision  decided  that  a corporation  with  capital  stock 
fixed  at  $50,000,  and  assets  at  $31,000,  must  pay  the  Incorporation 
fees  upon  the  actual  value  of  the  assets,  namely  $31,00';,  and  not 
upon  the  amount  of  capital  stock  fixed  at  $50,000.  In  line  with 
this  decision  it  is  therefore  the  opinion  of  this  Office  that  the 
incorporators  here  must  pay  to  the  Seeeet&ry  of  State  incorporatim 
fees  upon  the  value  of  $1,300,000  assets  in  the  State  of  Missouri. 


lours  very  truly. 


FEANK1.XM  E*  BhAOttl 
Assistant  Attorney-General 


AP?HQ?LDl 


mnanmm  ~ 

A t to  mey-Gene  r al 
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June  29th,  1933 


Hon.  Dwight  H.  Erown, 

Secretary  of  State, 

Jefferson  City,  Mo. 

In  ret  Cairo  Bridge  & terminal  Co. 


Dear  Sir* 

At  your  request,  we  are  supplementing  our  opinion  of 
June  Slst,  1933  with  reference  to  the  above  matter  by 
adding  thereto,  that  in  determining  the  value  of  the 
assets  of  a corporation  for  the  purpose  of  fixing  the 
tax,  the  existence  of  any  liens  on  said  property  shall 
not  be  deducted  from  the  value  of  the  property  itself 
in  determining  the  tax  to  be  paid  upon  the  value  of  the 
property. 


Yours  very  truly. 


FRAU KLIM  E.  REAGAN, 
Assistant  Attorney-General 


APPROVED: 


RSY__McKII  TRICK 
Attorney-General 


FEB /mil 


CORPORATIONS:  EXTENSION  OF 
FRANCHISE. 


Meanding  of  "about  to  expire”  and 
”not  about  to  expire”.  Extension 
of  franchise  of  corporations  can  be 
made  only  on  payment  of  fees. 


June  27th,  1955 


Browi 


Vie  have  your  request  of  June  £Oth  for  an  opinion  from  this 
Office  upon  the  following  state  of  facts: 

"We  regret  to  bother  you  so  much  on  requi- 
sitions but  under  Section  1,  page  £97,  Act 
of  1951,  relating  to  method  by  which  ex- 
istence of  corporations  may  be  extended, 
we  are  in  need  of  an  opinion  from  your 
Department  on  this  statute.  It  is  a ques- 
tion in  our  mind  as  to  whether  or  not  we 
should  charge  a Tull  fee  the  same  a3  charged 
in  the  original  incorporation  for  these 
amendments,  or  whether  the  latter  clause 
of  that  section  limits  the  fee  to  the  or- 
dinary fS.'f'7'  for' an  amendment.  The  ques- 
tion seems  to  be  as  to  where  the  line  should 
be  drawn  when  a corporation  is  ’about  to 
expire1,  by  limitation,  or  as  to  when  the 
existence  Is  ’not  about  to  expire’ . ” 

Under  Section  4555  R.  S.  1929,  certain  powers  are  given  to 
corporations  in  this  State,  namely,  among  others,  the  power 
to  exist  as  a corporation  for  a definite  period  of  time.  Where 
no  time  iff  fixed  for  the  duration  of  the  corporation,  it  is 
for  the  statutory  period  of  twenty  years.  State  ex  rel  v. 

Road  Company,  207  Mo.  85. 

Under  the  above  statute,  a corporation  can  continue  in  existence 
for  a certain  definite  length  of  time.  When  this  time  is  con- 
sumed the  life  of  the  corporation,  If  not  renewed,  “expires". 

The  meaning  of  the  term  "about  to  expire"  means  that  the  cor- 
poration is  approaching  the  end  of  its  original  period  for  which 
it  was  authorized  to  exist  and  do  business.  We  are  unable  to 
draw  a dividing  line  between  a corporation  which  is  "about  to 
expire"  and  a corporation  which  is  "not  :jbout  to  expire".  The 
distinction  between  the  two  Is  a question  of  fact*.  For  example 
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if  the  corporation  has  considerable  length  of  time  in  which 
to  operate  under  its  original  charter,  clearly  then  it  is  a 
corporation  whose  existence  and  corporate  rights  are  "not 
about  to  expire".  On  the  other  hand,  if  a corporation  lias 
been  organized  for  a per  od  of  twenty  years,  and  nineteen 
yeaaa  and  six  months  of  that  time  have  passed  since  its  in- 
corporation,, and  no  effort  has  been  made  to  ranew  it,  then 
the  corporation  is  one  whose  charter  is  n a bout  to  expire". 
The  term  "about  to  expire"  means  th  t the  corporation  is 
approaching  the  end  of  its  charter  term,  while  the  term 
■not  about  to  expire"  means  that  the  corporation  ha3  con- 
siderable time  under  its  original  charter  in  Which  to  exist 
and  continue  as  a corpora tion. 

As  to  what  fee  a corporation  should  pay,  which  desires  to 
take  advantage  of  the  Laws  of  ESI,  p.  297,  with  reference 
to  extending  its  corporate  existence,  we  must  read  this  pro- 
vision in  connection  with  Section  4556  B.  5.  1929,  which 
among  other  things  provide si 

"Provided  further,  that  the  duration  of  such 
corporation  shall  not  be  cont'nued  as  afore- 
said, until  such  corporation  shall  pay  into 
the  state  treasury  fifty  dollars  for  the  first 
fifty  thousand  or  less  of  the  capital  stock 
of  the  corporation,  and  a further  sum  of  five 
dollars  lor  every  additional  ten  thousand 
dollars  of  its  capital  stock,  as  provided  by 
law." 

Such  has  been  the  construction  placed  upon  this  statute  by 
the  Supreme  Court,  in  State  ex  rel.  v.  itoaeh,  £69  Mo.  437. 
The  Court  said,  l.c.  443 t 

"On  a sim  lar,  though  slightly  different,  state 
of  f c 1 3 , the  Supreme  Court  of  *ew  Jersey,  held 
as  we  do  (Mational  Lead  Co.  v.  Dickinson,  70 
J.  L.  596)  that  in  order  to  extend  the  cor- 
porate existence  the  tax  must  be  paid  and  this 
is  in  accordance  with  the  interpretation  here- 
tofore uniformly  placed  upon  the  section  by  the 
public  and  executive  officers," 
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It  is  therefore  the  opinion  of  this  Office  that  before  any 
corporate  existence  can  be  extended  under  the  Laws  of  1931, 
p.  297,  that  the  corporation  wishing  such  extension  must 
pay  the  fses  provided  for  in  Section  4556  it.  5.  1929. 


Respectfully  submitted. 


fitAHKLIK  R.  R.AGAN, 
Assistant  Attorney-General 


APPROVED: 


wsrssmsmc 

Attorney-General 


FEfi/mh 


CORPORATION  ; 

1/ 


Hon.  Dwight  H.  Brown, 

Secretary  of  State, 

Corporation  Dep' rtment, 

Jefferson  City,  Missouri. 

Attention:  Mr.  Barks. 

Dear  Sir: 

We  have  your  request  of  June  83th  for  an  opinion  as  to  the 
right  of  a corporation  to  at  end  its  charter  after  the  s roe 
has  expired,  and  which  request  of  y urs  is  as  follows: 

•The  Bank  of  Higginsville,  a banking  corpora- 
tion doing  business  at  Higginrille,  Lafayette 
County,  Missouri,  was  incorporated  as  such 
banking  corporation  under  the  laws  of  Missouri, 

July  23,  1382,  and  while  the  charter  issued  to 
the  corporation  did  not  specify  the  period  or 
duration  for  which  the  charter  w s issued,  the 
articles  of  agreement  filed  in  the  State  De- 
partment provided  that  the  corporation  should 
have  a corporate  existence  of  fifty  years. 

The  present  bank  officials,  the  office  of  the 
Secretary  of  State,  and  the  State  Finance  Com- 
missioner all  apparently  overlooked  the  fact 
that  this  charter  expired  by  lapse  of  time  July 
£3,  1932.  Thereafter  June  £7,  1953,  all  of  the 
stockholders  of  said  bank  having  waived  formal 
notice  of  a meeting  called  for  the  purpose  of 
extending  the  corporate  existence  of  the  corpora- 
tion voted  to  extend  the  corporate  life  of  said 
corporation  for  a period  of  fifty  years  from 
July  £8,  1932,  and  a copy  of  said  minutes  were 
duly  BCorded  in  the  Recorder1 s office  at  Lexing- 
ton, Lafayette  County,  Missouri,  and  was  this 
day  presented  to  the  State  finance  Commissioner 
and  Secretary  of  State  for  the  purpose  of  ef- 
fectuating an  extension  of  said  corporate  exis- 
tence. 

The  fees  due  and  payable  to  the  state  of  Missouri 
for  an  extension  of  a charter  are  exactly  the 
same  as  the  fees  which  would  be  paid  if  a new 


Charter  of  expired  corporation 
cannot  be  extended;  new  corporation 
may  be  organized 
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corporation  under  the  same  name  was  organized. 

The  statutes  make  express  provision  for  the  t 
extension  of  the  corporate  existence  of  a chart  r 
at  a time  when  the  same  is  about  to  expire  by 
lapse  of  time  but  apparently  is  silent  on  -vhether 
an  extension  may  be  had  of  the  charter  by  limi- 
tation even  though  the  extension  requested  dates 
from  the  expiration  date. 

This  corporation  has  maintained  itself  in  good 
standing  in  the  office  of  the  Secretary  of  State 
by  filing  all  Deports  required  and  complying  with 
the  statutes  in  every  re sped t and  is  still  doing 
business  as  a banking  corporation. 

Viill  you  please  advise  us  whether  an  extension 
can  be  made  at  this  time  of  this  corporate  charter, 
said  extent ion  to  date  from  Ju  y 26,  1332,  the  date 
of  the  expiration,  or  whether  it  will  be  necessary 
for  the  parties  interested  to  reincorporate  and  then 
effectuate  a transfer  of  the  properties  and  assets 
to  the  new  corporation?  * 

fthen  a corporation  charter  expires  by  limitation,  it  ceases  to 
exist.  It  is  "dissolved".  Bradley  v.  Keppell,  13c  *o.  545,  3£ 
S.  Tfc.  645. 

The  Supreme  Court  said  that  upon  the  expiration  of  a corporation 
charter,  a cor  oration  is  dead.  Ifte  quote  from  Park  Company  v. 
Gibson,  268  Ho.  334,  l.c.  402,  as  follows: 

"It  has  been  held  in  this  State  under  our  statute, 

(Sec.  19,  p.  329,  G.S.  1865)  that  after  the  ex- 
piration by  statutory  limitation  of  a corporation's 
life,  its  property  goes  to  its  directors  as  trustees 
for  the  stockholders,  end  does  not,  as  at  common 
law,  revert  to  the  grantor.  (Bradley  v,  heppeli, 

13?  Ho.  l.c.  552;  hi chords  v.  Coal  Co.,  2£1  Ho.  l.c. 

158.)  From  this  alone  it  follows  on  principle  that 
the  defunct  corporation  could  not  be  sued  after  its 
dissolution  and  death  by  the  expiration  of  its  char- 
ter; in  such  wise,  at  least  as  to  foreclose  a lien 
agrinst  lands  it  no  longer  owned;  but  which  by 
operation  of  law  had  passed  to  its  late  directors 
as  trustees  for  its  shareholders*  For  the  cor- 
porate entity  is  dead  ipso  facto  (10  Cyc.  1271) 
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when  its  statutory  years  are  accomplished 
and  its  holdings  of  whatev  r sort,  by  force 
of  the  statute,  pass  to  others." 

Section  4561  h.  S.  1323  provides: 

"Upon  the  dissolution  of  any  corporation  * * * 
the  president  and  directors  or  managers  * * * 
shall  be  trustees  of  such  corporation,  with 
such  powers  to  settle  the  affairs,  collect 
the  outstanding  debts  and  divide  the  moneys 
and  other  property  among  the  stockholders, 
after  paying  the  debts  due  and  owing  by  such 
corporation  at  the  time  of  its  dissolution." 

If  the  business  of  the  corporation  is  not  wo  nd  up  by  the  president 
and  directors,  a new  corporation  may  be  formed  take  over  the 
assets  of  the  old  corporation,  in  which  event  the  creditors  and 
owners  of  the  old  cor po rat ion  will  occupy  the  some  position  in 
relation  to  the  new  corporation.  This  procedure  was  approved  in 
Scott  v.  Davis,  193  Ho.  App,  512. 

le  now  come  to  the  proposition,  as  to  whether  or  not  corporate 
powers  may  be  extended  af tor  the  expiration  of  the  charter, 
must  answer  this  query  in  the  negative*  There  is  no  statute 
authorizing  the  extention  of  the  corporate  powers  of  a corporation 
after  its  charter  of  existence  has  once  expired.  Without  such 
statutory  authorization  it  cannot  be  extended.  That  this  is  the 
clear  meaning  of  the  law  of  this  State  is  shown  by  the  statute 
passed  in  1331  rel  ting  to  this  subject  natter.  That  statute 
Lav,*  1331,  p.  £97  provides: 

"the  co  porate  existence  of  any  corporation,  now 
organised  or  hereafter  to  be  organised,  that  is 
about  to  exclre  by  limitation,  may  be  extended 
* * *.  Any  corporation  whose  corporate  existence 
is  not  about  to  expire,  but  whose  corporate  exis- 
tence is  limited  may  take  advantage  of  this  pro- 
vision and  have  its  corporate  existence  dhanged 
to  any  stated  period  of  perpetual,  * * *." 

It  will  be  noticed  that  the  above  statute  relating  to  the  exten- 
tion of  a corporate  existence  applies  only  to  corporations  whose 
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charters  have  not  expired,  and  does  not  apply  to  corporations 
whose  charters  have  already  expired. 

It  is  therefore  the  opinion  of  this  Office  that  you  cannot 
extend  the  charter  of  a corporation  after  it  has  expired,  hut 
a new  corporation  may  be  organized  to  continue  in  the  place  of 
the  old. 


Respectfully  submitted. 


FRAHRLIH  £.  RLA GaJJ, 
Assistant  Attorney-General 


APPROVED: 


Acting  Attorney-General 


FER/ah 


HOI ARY  PUBLIC— Bond  of  Hotary  Public  may  be  terminated  by 

suit  as  to  future  but  not  past  liability. 


Hon.  Xhlgbt  E.  Broun 
Secretary  of  State, 
Jeffe  son  City,  Miss 

Dear  Sir: 


We  have  your  letter  of  June  oGth,  1S3?  requesting  an  opinion 
on  the  following  state  of  facts: 


"On  or  about  March  4,  1921,  re  executed  a 
notary  bond  on  behalf  of  Mildred  A.  Berger 
of  5t.  Louis,  Miaaouil.  Miss  Berger  has 
been  unable  to  pay  the  premium  in  connec- 
tion with  this  bond  and  she  has  consented 
to  relinquish  her  rights  to  act  under  her 
commission.  Will  you  be  kind  enoujh  to 
advise  us  if  the.  e is  any  manner  in  which 
Miss  Berger  could  become  released  and  we 
could  cancel  our  bond." 


The  bond  required  of  a notary  public  is  for  the  protection  of 
tie  general  puhbie,  and  upon  which,  any  injured  member  or  the 
general  public  may  maintain  a suit  at  any  time  within  three 
years  after  the  cause  of  action  accrued.  Section  11742  n . S. 


Ab  to  future  liability  of  the  surety  on  a notary  public  bond, 
we  call  your  attention,  to  that  part  of  Section  11742,  R.  £. 
1929  which  provides: 


Sure  ties  on.  the  bonds  of  any  notary  may  be 

discharged  from  all  future  liability  on  such 
official  bond,  by  petition  in  writing  address- 
ed to  the  county  court  (In  the  city  of  St*  Louis 
to  the  circuit  court) , by  conforming  to  the 
requirements,  with  the  same  rights  ana  remedies 
as  provided  by  sections  £944  to  £95£,  inclusive, 
of  chapter  13,  R.  S.  1929,  relating  to  sureties. 


The  above  section?, referred  to,  namely  £944  to  £352,  inclusive, 
set  out  the  form  of  the  pleadings  and  the  necessary  steps 
to  be  taken  by  a surety  to  relie  v?  itself  of  future  liabi  ity 

on  a surety1 s bond. 
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then  the  surety  on  the  bond  is  thus  relieved,  of  liability 
the  matter  may  then  be  certified  and  the  commission  returned 
to  the  Secretary  of  State,  as  provided  for  in  Section  11744 
in  the  following  language: 

•*  * * should  the  person  so  commissioned 
fall  or  neglect  to  so  qualify  within  three 
months  after  the  date  of  said  commission,  the 
clerk  shall  return  the  commission  to  the 
secretary  of  state  with  his  indorsement  the  eon 
of  such  failure  or  neglect,  and  the  governor 
shall  cancel  and  annul  said  commission*11 

It  is  therefore  the  opinion  of  this  office  that  there  is  no 
provision  whereby  the  bond  of  a notary  public  cen  be  cancelled 
so  as  to  affect  any  causes  of  action  which  have  accrued  prior 
to  the  date  of  cancellation,  but  that  by  the  procedure  as  above 
set  out,  a surety  on  a notary  public  bond  may  by  petition  to 
the  cornty  court,  or  to  the  circuit  court  of  the  city  of  *>t. 
Louis,  relieve  itself  of  all  future  liability  on  the  notary's 
bond. 


Respectfully  submitted. 


FRABKLXH  E. 

Assistant  Attorney-General 


APPROVED: 


Acting  Attorney-General 
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PEHAL  INSTITUTIONS: 


Sentences  when  concurrent 
or  cumulative . 
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July  14,  1933 


FI  LED 

// 


honorable  Georgs  h,  Bryant 
Pardon  and  Parole  Cora alaal oner 
Jefferson  City,  -ilssourl 


hoar  r.  oryanfet 


LoKoy  Sharon,  dumber  34016. 

mis  Department  acknowledges  receipt  of  your 
letter  dated  Juno  30,  1933,  as  follows* 

‘‘Pet-  ^eboy  haron 34915 

1 am  enclosing  herewith  copies  of 
Sentence  and  Judgment  In  the  Cass  of  the 
above  named.  You  will  note  this  subject 
entered  a plea  of  guilty  to  two  charges 
of  bobbery,  on  the  same  day  and  was 
sentenced  to  10  years  on  each  charge  j 
the  copies  submitted  are  worded  alike. 

Wish  you  would  kindly  adi'Ssa  this  department 
whether  this  Is  to  be  treated  as  a 10  year 
or  20  year  sentence,  nowhere  does  it  ap  ear 
that  one  sentence  Is  to  begin  at  the  expir- 
ation of  the  former,  nor  does  It  appear 
that  they  were  to  run  concurrently. 

j hanking  you  for  un  opinion  on  this 
subject,  I remain", 

taction  4456  Bevlsed  Statutes  of  allssouri  1929, 
provides  as  follows* 


honorable  George  dryant 


2< 


July  14,  1933 


“ (hen  any  person  shall  be  convicted 
of  two  or  nore  offenses,  before 
sentence  shall  ixavo  been  pronounced 
upon  him  for  either  offense,  the 
Imprisonment  to  which  he  shall  be 
sentenced  upon  the  second  or  other 
subsequent  conviction  shall  commence 
at  the  termination  of  the  term  of 
Imprisonment  to  which  he  shall  be 
adjudged  upon  prior  conviction", 

As  will  appear  from  quotations  hereafter  set 
out  the  above  section  lias  been  construed  to  apply  to  and 
cover  cases  only  where  a defendant  has  been  convicted  ol  two 
or  noro  offenses  beforo  sentence  : ad  been  pronounced  upon  the 
defendant  in  either  case.  />hen  such  a state  of  facts  and 
record  extsts  then  by  force  of  the  above  statute  the  punish- 
meat  assessed  shall  bo  cumulative  and  successive  aid  not 
concurrent,  and  the  court  has  no  authority  to  order  the 
sentences  to  run  concurrently  In  such  a case* 

The  copy  of  the  certified  copy  ol'  Judgment  and 
sentence  of  the  court  In  ,,our  case  shows  the  defendant  pleaded 
guilty  In  case  number  C- 10080  and  his  punishment  fixed  in  that 
case  at  ten  years  In  the  penitentiary.  The  copy  of  the 
certified  copy  of  jud  moot  and  sentence  of  court  attached  to 
your  letter  shows  the  defendant  to  have  pleaded  guilty  In  case 
number  C- 10081  a >d  thereupon  won  sentenced  to  ten  years  In  the 
penitentiary,  toth  sentences  being  Imposed  on  the  same  day. 

Ahe  numbers  of  the  record  Looks  nor  pages  of  the  records  of  the 
Clerk  of  the  Circuit  Court  of  Jackson  County,  Missouri,  do  not 
appear  from  the  certificate  of  the  clerk  to  the  certified  copies 
of  the  records,  the  cases  are  however  numbered  consecutively, 
and  the  record  in  easo  number  0-1 0080  Is  a full  disposition  of 
the  case.  The  Judr^aent  and  sentence  in  case  manlier  C-10081 
does  not  state  whether  tho  sentences  and  Jud  rnents  In  the  two 
cases  f all  be  cumulative  or  successive. 

The  latter  attached  from  the  Clerk  o : the  Circuit 
Court  of  Jackson  County,  dated  July  13,  1933,  states  that  the 
defendant  was  sentenced  to  ton  years  on  two  charges,  to  run 
consecutively,  but  wo  do  not  find  an  affirmative  direction  to 
that  effect  tn  the  copies  o-  the  records. 
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The  real  question  In  whether  the  failure  of 
the  circuit  Court  of  Jeeteeon  Coun  y to  desl -nato  and  direct 
that  the  sentences  be  served  successively  leaves  the  record 
In  such  condition  that  s matter  of  lew  the  sentences  run 
concurrently* 


In  the  case  of  hx  parte  Turner,  45  .o*  531, 
which  Involved  an  application  for  writ  of  habeas  corpus.  It 
was  alleged  that  the  petitioner  had  been  sentenced  to  serve 
o two  year  term  and  also  a threo  year  term  In  the  penitentiary, 
both  jud  stents  were  rendered  upon  the  same  day  and  after  the 
conviction  in  both  cases*  Under  that  state  of  facts,  the 
court  held  the  statute  above  quoted  applied]  that  the  sentences 
were  cumulative  and  the  prisoner  was  remanded. 

In  parte  foyser,  47  aSo.  £53,  it  appears  that 
petitioner  was  sentenced  In  three  separate  cases  on  the  same 
day  to  serve  two  years  In  the  penitentiary  In  each  case,  rba 
court  at  page  254  of  the  opinion  soldi 

" The  evidence  of  the  records  from  the 
St.  boric  Criminal  Court,  where  the 
proceedings  were  had.  Is  •'hat  the 
prisoner  was  sentenced  In  each  case 
at  the  san>e  time". 

The  court  further  stated: 

"In  law,  a day  Is  generally  regarded 
as  an  indivisible  point  of  time  - 
punctual  teoporle-  so  that.  In  the 
words  of  Sir  william  urant,'any  set 
done  In  the  compass  of  It  Is  no  more 
referable  o any  one  than  any  other 
portion  of  it;  but  the  act  and  the 
day  are  cote  poraneous,  and  therefore 
tie  act  can  not  be  paid  to  be  passed 
until  the  da,.  is  passed* . (/.ester  v* 
arlatd,  15  ves.  Ch*  255.)  It  Is 
nevertheless  held  - and  that  is  the 
rule  - that  where  justice  demands  1 t, 
the  exact  time  when  an  act  was  done 
may  be  shown  by  parol  evidence" * 

ho  that  should  It  bo  determined  that  the  failure  of 
the  trial  court  to  direct  that  the  sentences  be  cumulative,  under 
the  law  renders  the  sontonces  concurrent,  then  it  would  appear  that 
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inquiry  nay  be  made  by  you  in  cases  like  the  present  to  determine 
the  fact  as  to  whethor  or  not  tho  sentence  and  judf^nent  of'  court 
was  pronounced  in  each  case  successively  or  In  each  case  at  the 
sa  e time* 

The  case  of  hx  parte  haysor  above  referred  to, 
war  discussed  In  the  case  of  State  ex  rel  . elninger  v.  ureuer, 

304  Missouri,  36l,  416,  where  this  court  soldi 

"How,  if  the  prisoner  was  convicted 
in  all  three  cases  before  lie  was 

sentenced  in  either,  that  was  the  end 
of  the  case,  t accuse  the  statute  (now 
Section  3697)  applied  and  sade  the 
terns  successive." 

The  case  of  Ltate  ox  rel  ^elnlnger  v.  reuer, 
supra.  Is  the  lost  expression  of  this  court  on  tho  question  under 
consideration;  that  case  however  arose  strictly  on  the  question  of 
tho  right  of  the  circuit  court  to  try  .weininger  on  a charge  of 
embezzlement  when  he  haa  t heretofore  been  tried  and  convicted  on 
a like  char  o,  had  been  sontonced  to  the  penitentiary  and  appealed* 
Prohibition  was  asked  against  the  circuit  Judge*  in  faoldin  that 
the  circuit  court  had  tiie  right  to  try  .lelninger  on  the  second 
charge  after  his  con  lotion  on  tho  first,  the  court  discussed  con- 
current and  cumulative  sentences  on  the  theory  that  it  tended  to 
show  ttot  the  court  had  the  right  to  try  defendant  for  one  o:  Tense 
before  1i1b  sentence  had  expired  on  a prior  conviction*  A large 
part  of  the  discussion  In  the  opinion  centered  around  the  case  of 
=£x  parte  Beyers,  44  .to*  279.  .o  quote  from  the  opinion  not  only 
ar  to  the  keyers  case,  but  such  parts  of  the  opinion  as  deal  with 
concurrent  and  cumulative  sentences*  The  court  at  page  369  saldt 

"The  doctrine  which  relator  now  urges 
this  court  to  adopt  is  founded  by  him 
upon  a construction  he  Ives  certain 
decisions  of  this  court.  Chief  among 
these  is  :je  arte  payers,  44  .-io*  279* 

In  that  case  the  record  (still  on  file) 
and  the  o in  ion  show  that  ^eyers,  at  the 
arch,  1666,  tern  oi  the  i>t,  Louis 
Criminal  bourt,  pleaded  guilty  to  a charge 
of  grand  larcen.;  and  was  thereupon 
sentenced  to  two  years'  imprisonment  In 
the  penitentiary.  At  tho  toy,  1666,  tern 
of  the  same  court  -aeyers  was  convicted  by 
a jury  on  a like  charge  and  sentenced  to 
Uiree  years'  imprisonment  in  the 
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penitentiary*  The  second  sort once 
In  no  «&,  ref ora  to  the  first,  and 
the  trial  court  tiade  no  effort  to 
Make  tho  terms  cumulative  or  successive* 
ate y era  was  committed  to  the  penitentiary 
and  aervod  soro  than  three  years  In  that 
Institution,  in  July,  1869,  he  auod  out 
a writ  of  habeas  corpus,  whereby  tie 
sought  his  discharge 

And  again  on  page  390s 

" In  Its  opinion  the  court  pointed  out 
the  error  In  the  assumption  that  both 
convictions  occurred  at  the  sane  term, 
and  stated  tho  facts  as  the  record  shows 
the  , l.o.  that  the  sentence  on  the  plea 
of  u'l  j was  passed  at  the  March  term, 
1866,  and  the  con  lctlon  on  the  second 
char  e occurred  at  the  *ay  tom:,  i860, 
and  concludes:  11  The  prisoner  was  twice 
found  guilty  and  sentenced  on  each  find- 
ing at  different  terms.”  For  that 
reason  tho  court  held  that  6hap.  207, 
sec.9,  Kevlseu  statutes  1865  (now  tec* 
3697,  H.S.1919)  did  not  apply  to  the 
case  because  "this  section  applies  only 
where  a person  Is  convicted  of  two  or  more 
offenses  at  tho  some  ter  , and  both 
convictions  mat  take  place  before  the 
sentence  Is  pronounced  In  either  case." 
■hen  this  point  had  been  readied,  the 
court  had  disposed  of  the  statute.  The 
proceodin  before  It  was  In  habeas  corpus, 
and  the  quest*  on  was  whether  the  record 
showing  entitled  the  warden  further  to 
hold  pet It toner  In  his  custody  under  the 
two  sentences.  Petitioner  had  served 
a time  In  excess  of  the  Ion  ast  of  these. 
The  law  then,  as  now. was  settled  beyond 
dispute  that,  In  the  absence  of  & statute 
to  the  contrary,  sentences  wore  not  cumu- 
lative, even  whore  they  might  be  made  so, 
unless  the  sentencing  court  expressly 
made  them  ro  by  dir e~c ting  that  t)is  sub— 
s e quant  one  snould  commence  at  a future 
i Itio  determined  on~,3,e terminable  with  cer- 
tainty. In  the  ..eyers  senTencos  no  sort 
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of  effort  wae  made  by  the  trial  court 
to  render  the  sentences  cumulative. 

The  court  discussed  other  matters  but 
finally  ruled  as  follows:  n,Jha 
prisoner  lias  already  served  out  '.ore 
tJian  tho  length  of  time  prescrlbod  by 
the  longest  sentence,  ana  I tidnk  that 
he  Is  entitled  to  hie  discharge. 

Prisoner  discharged.  The  other  judges 
concur,  S Inco  the  trial  court  had  not 
attempted  to  exorcise  the  power  to  'take 
he  sentences  cumulative,  the  court  took 
the  right  course  In  disposing  Oi  the 
case  on  -hat  theory , as  It  did  In  the 
sentence  quoted  In  which  Its  actual 
rv  ling  appears." 

And  on  page  403: 

"It  la  clear  that  In  1809  the  law  was 
well  settled,  with  no  well  considered 
or  reasoned  case  to  the  Contrary,  that 
American  and  nglish  courts  were  auth- 
orized to  Impose  cumulative  sentences 
and  that  no  statutory  authority  therefor 
was  required.  Practically  every  authority 
to  that  effect  Is  an  authority  for  the 
rule  tliat  tho  courts  had  power  to  try  and 
sentence  one  who  had  already  been  tried 
and  found  guilty  of  another  offense. 

The  facts  involved  made  this  true.  It 
would  be  impossible  to  1m  <oso  cumulative 
sentences  without  separate  convictions, 
save  In  exceptional  cases  In  wlilch  two 
offenses  may  be  prosecuted  simultaneously, 
as  In  burglary  and  larceny, " 

And  on  page  404 * 

"It  lias  been  suggested  that,  since  Section 
5897,  neviaed  Statutes  1919,  provides  for 
successive  terms  of  Imprisonment  when  two 
or  more  convictions  are  secured  before 
sentence  la  passed  lor  either  offense, this 
amounts  to  a prohibition  against  such 
sentences  In  any  situation  other  than  that 
covered  by  the  Statute,  .Ills  Is  a mis- 
conception of  the  moan In  of  the  statute. 
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ihe  section  first  appeared  In  our  law 
In  1835  ( foe. 9tp.213fU. 5*1835.)  It 

seems  to  have  been  taken  from  the 
Revised  £ tatutea  of  hew  York  of  1829,  In 
which  (2  I • ¥»it *5.1d29,  sec.ll,p.7U0; 
appears  a section  Identical  in  legal 
effect  end  al  ost  Identical  In  words 
a:  d even  punctuation.  In  tnla  country 
it  was  then  generally  hsld  that  In  order 
to  Impose  cumulatlvo  sentences  it  was 
necessary  for  the  subsequent  sentence 
or  sentences  to  contain  a direction  to 
tnat  effect*  (19  .ncyc.  hr*,p.4b4/ 

h failure  so  to  direct  in  such  sentences 
was  "fatal  to  uny  imprisonment  which 
exceeds  that  of  a single  sentence  • 

Courts  sometimes  inadvertently  omitted 
the  direction  and  at  other  times  did  not 
make  It  sufflclontly  certain  to  be 
effective*  This  statute  was  devised  to 
put  an  end  to  miscarriages  of  the  kind 
In  so  far  us  situations  described  In  the 
statute  are  concerned.  The  purpose  of 
the  statute  was  morely  to  provide  that  in 
the  cases  it  covered  the  sentences  should 
run  successively  b l'orco  of  the  statute 
itself  and  not  be  dependent  for  their 
cumulative  character  u on  any  action  of 
the  trial  court  specially  referable  to 
that  cotter*  The  language  of  tho  statute 
itself  etldencoe  this*  The  decisions 
hold  this  Is  Its  effect.  This  is 
emphasised  by  the  previous  state  of  the 
law  and  the  frequent  abortive  attempts 
of  courts  to  Impose  cumulative  sentences. 

hat  is  now  section  4456  above  quoted  was  adopted 
in  this  state  in  1835  from  tho  Wow  York  Kevlsed  statutes* 
Referring  to  the  latter  statutes  anu  the  notes  oi  the  revlsloners 
thereof,  the  court  at  page  405  of  tho  einingor  opinion  raid* 

’’This  language  naans  simply  what  it  says, 
it  is  clear  from  it  that  the  power  to 
Impose  cumulative  sentences  already  existed 
in  the  courts  ol'  iew  York  and  that  the 
purpose  of  the  statute  was  to  make  them 
cumulative  (in  tho  described  cases)  by 
force  of  the  statute.  Tho  statute  did 
not  purport  to  give  he  courts  any 
power  to  1 : pose  cumulative  sentences. 
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It  took  from  then  ho  power.  In 
certain  canoe,  to  Impose  any  sentence 
other  than  a cumulative  one.  It  did 
this  by  wrltln  itself  Into  every 
sentence.  In  the  kind  of  cases  it 
described,  as  a part  of  such  sentence. 

And  no  It  has  been  held*  ( ux  parte 
Durbin,  102  Jo*  1*  c*  102 j People  v* 

P or boa,  22  Cal*  1*  c*  13a.)". 

In  £»tate  ex  rel  v*  Rudolph,  17  b.  .)*  (2nd)  932, 
this  court  re-affirmed  the  hold  In  hat  a defendant  could  be 

tried  on  a second  charge  and  at  a time  when  the  santonee  for  a 
prior  charge  had  not  been  served  or  satisfied* 

.he  cases  of  -.'at  parte  or  yen,  76  Jo*  263, 

-x  parte  Jackson,  90  Jo.  116, 

.ix  parte  Durbin,  102  o.  100, 

Kx  parte  Allen,  196  do.  226, 
x parte  Lee,  267  .*o,  231,  either  come  within 
the  provisions  of  the  statute  above  quoted  or  the  subsequent 
sent  ence  or  sentences  were  Imposed  chi  account  of  a crime 
committed  by  the  defendant  whtl^  ho  was  serving  a sentence, in 
which  later  case  the  statute  specifically  provides  that  the 
sentence  on  he  latter  conviction  must  begin  at  the  termination 
of  the  prior  sentence  or  sentences. 

In  16  0.  J.  page  1370,  faction  3224,  we  find 

the  folio uingi 


“iijr  Connor,  law  cumulative  fines  and  terms 
of  Imprisonment,  if  definite  and  certain, 
are  valid  where  accused  Is  convicted  of 
separate  and  distinct  crimes  in  different 
indictments  or  In  different  counts  of  the 
same  Indictment.  and  where  a convict  Is 
serving  a term  or  Imprisonment  under  a 
prior  sentence  at  the  tine  of  a second 
con.lctlon,  sentence  may  i.e  pronounced  to 
begin  at  the  expiration  of  the  term  he  Is 
serving,  even  hough  the  prior  sentence 
was  Imposed  by  another  end  a different 
court  In  tho  state,  further,  the  fact  that 
accused  is  undergoing  life  Imprisonment  will 
not  preclude  the  Imposition  and  execution 
of  the  death  sen tones,  unaer  e subsequent 
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conviction.  In  some  jurisdictions , bowover. 

It  Is  hold  that  Cumulative  sentences  cam  ot 
bo  Imposed  except  where  they  are  expressly 
authorized  by  statute'1  • 

A great  number  of  cases  are  cl tod  In  the  footnotes, 
supposed  to  be  In  support  of  the  foregoing  declaration* 

It  seems  to  us  to  be  impliedly  recognised  In  all 
of  the  *5  la  sou  rl  cases  dealing  with  tills  subject,  except  the 
helnlnger  case  which  holds  directly,  that  unless  t lie  re  to  some 
order,  direction  or  ,1ud  nont  making  the  sentences  cumulative  or 
unless  the  facts  and  record  com©  within  the  statute  above  quoted, 
then  whore  two  sentences  are  Imposed  by  a court  on  the  seme 
defendant  at  different  times  and  where  the  defendant  is  Incarcer* 
afcod  In  the  penitentiary  under  two  committments,  the  sentences 
would  bo  served  concurrently  and  this  would  seem  to  be  necessarily 
true  because  if  the  defendant  Is  In  the  penitentiary  serving 
under  two  committments  it  could  no-,  logically  be  said  tliat  he  was 
serving  under  one  committment  as  distinctive  from  service  under 
the  other  committment  without  some  author itlvo  direction  to  that 
effect. 


tfhere  a defendant  is  charged  and  is  convicted  of 
or  pleads  guilty  to  two  offenses,  the  fact  that  the  coiirt  does  not 
withhold  sentence  in  both  cases  and  dispose  of  both  after  trial  or 
plea  would  indicate  that  the  court  did  not  intend  the  statute  to 
apply  and  by  no*  directing  the  sent  once  s to  run  consecutively  wot  Id 
mean  that  he  intended  them  to  rim  ddfUhirreritly  „ . 

accepting  the  f ore going  statement*  of  this  court  In 
the  iteinlnger  ease  to  be  the  law  of  this  state,  we  are  of  the 
opinion  that  the  record  in  the  matter  before  us  shows  that  LeRoy 
hharon  pleaded  guilty  to  two  separate  and  independent  charges, 
and  t;  at  tho  record  shows  he  was  sentenced  on  the  charge  in  case 
number  0*10080  first  and  in  ease  number  G»100Bl  secondly,  and 
wo  ere  further  of  the  opinion  that  since  tho  court  fallod  to 
directly  designate  that  the  sontencos  should  be  successive  or 
cumulative  than  by  force  and  operation  of  law  the  sentences  run 
concurrently. 


e are  further  of  the  opinion  hat  the  case 
presented  by  you  Is  not  controlled  by  i action  4456  Ho vised 
statutes  of  .Is sour 1 1929,  because  the  record  presorted  does 
no  eiiow  that  pleas  of  guilty  were  entered  In  each  o the  cases, 
prior  to  the  sentence  In  either*  case.  If  tho  record  did  show 
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such  pleas  of  'Ullty  to  have  been  entered  before  sentence  aros 
passed  In  either  case,  then  the  sentences  would  run  consecutively 
by  virtue  of  Section  4406  and  the  court  would  have  no  authority 
to  direct  otherwise. 

I a*t  returning  you  your  copies  of  your  files 
herewith,  to;  ether  with  letter  from  the  Clark  of  the  Circuit 
Court  of  Jackson  County  dated  July  IS,  19SS. 


Very  truly  yours. 


GII*if£RT  UU& 

Assistant  Attorney  General, 


AP  ROV'D: 


wrrmmmr — 

Attorney  General. 


GL:LC 
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COUjSIX  CL J..J£S— -Guilty  of  misdeac-anor  In  office  for  failure  to 
^ file  notary  bonds  with  Secretary  of  State* 

1 " ft  7 / //t  • - It  M / (‘S  (t  /? 


Honorable  Dwight  Broma 

Secretary  of  State 
J ffersoa  City,  Missouri 


Angu  t 3,  13*3 
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By  Dear  Jfr.  Browns 


Acknowledgement  is  herewith  made  of  your  Inquiry 
for  '.m  opinion  of  this  office,  which  ro  uest  reads  as  fellows: 

■#*  have  several  county  clerks  who  have 
not  filed  notary  foods  with  this  office 
in  accordance  with  Section  11742  of  h* 

0.  Mo*  1313.  V<e  have  written  then  t vice 
but  received  no  reply*  Please  advise 
what  further  action  we  may  take*" 

Section  11742,  K.  £.  Mo.  1323  contains  the  follow- 
ings 

"uvery  notary,  * * * * shall  take  the 
oath  of  office,  * * * * shall  give  bond 
to  the  state  in  the  sum  of  two  thousand 
collars,  except  in  counties  of  more  than 
one  hundred  thousand  inhabitants,  in 
which  they  shall  give  bond  in  the  sum  of 
five  thousand  dollars,  with  at  least  two 
good  and  sufficient  sureties,  * * * * 
which,  * * * * bond  shall  be  filed  and 
recorded  in  the  office  of  said  county 
clerk  and  * * * * after  having  been  so 
recorded,  shall  be  filed  in  the  office  of 
the  secretary  of  state,  ****•" 

Ibis  Section  plainly  requires  that  these  bonds  be 
filed  in  your  office,  the  only  person  entitled  to  the  bond 
aft  r it  has  been  filed  end  recorded  with  the  clerk  of  the 
county  court,  if  such  clerk,  and  while  the  Statute  does  not 
state  in  so  many  words  that  the  county  clerk  should  forward 
the  same  to  your  office,  it  is  his  duty  to  do  so. 
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Section  11681,  B.  £.  Bo.  1319,  contains  the  follow- 
ing; 

“If  any  clerk  shall  knowingly  and  will- 
fully do  any  act  contrary  to  the  duties 
of  his  office,  or  shall  knowingly  and 
willfully  fall  to  perform  any  act  or  duty 
required  of  him  by  law,  he  shall  be  deemed 
guilty  of  a misdemeanor  In  office.* 

As  the  duty  to  file  the  notary  bond  thus  rests  upon 
the  county  clerk.  It  would  seem  a breach  of  duty,  or  at  least 
a misfeasance  for  him  to  fail  to  forward  the  bond  to  your  office 
for  filing. 


Section  11681  provides  the  procedure  when  the  county 
clerk  bas  been  guilty  of  a misdemeanor  in  office.  A portion 
of  said  section  reads  as  follows! 

“When  any  court,  or  the  Judge  or  judges, 
or  a majority  of  them  In  vacation,  shall 
believe  from  their  own  knowledge  or  from 
the  information  of  others,  on  oath  or 
affirmation,  that  the  clerk  of  the  court 
in  which  they  preside  has  been  guilty  of 
a misdemeanor  in  office,  they  shall  give 
notice  thereof  to  the  attorney-general  or 
prosecuting  attorney,  stating  the  charges 
against  such  clerk,  and  requiring  him  to 
prosecute  tbe  same;  and  they  may  suspend 
such  clerk  from  office  until  a trial  can 
be  had,  and  appoint  & temporary  clerk, 
who  shall  possess  the  same  r u all flea t ions, 
take  tiie  same  oath  and  give  like  bond  as 
other  clerks,  and  who  shall  possess  the 
same  power,  perform  the  same  duties  and 
receive  the  like  fees  as  other  clerks,  and 
shall  continue  in  office  until  tbe  regular 
clerk  shall  resume  his  office  or  a suc- 
cessor shall  be  elected.  * * * *“ 

It  accordingly  seems  that  it  would  be  proper  for  the 
Secretary  of  State  to  present  the  matter  to  the  county  court  of 
any  county  wherein  the  county  clerk  has  failed  to  forward  these 
bonds  to  your  office  for  filing.  It  would,  of  course,  be  nee- 
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sssary  that  this  information  be  transmitted  to  the  county 
court  on  oath. 


It  is  the  desire  of  this  office  to  cooperate  with 
you  in  obtaining  a full  compliance  with  Section  11742,  and 
If  so  desire  w©  shall  be  glad  to  correspond  with  any 

eoun ty  clerk  who  has  failed  to  comply  with  this  Section,  in 
an  endeavour  to  get  the  matter  adjusted  without  formal  cos- 
plaint  being  filed. 


Kespectfully  submitted 


HAi-itX  G*  fcALXBiiS,  Jr. 
Assistant  Attorney  General 
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Honorable  Dwight  H.  Brown, 
Secretary  of  State, 
Jefferson  City,  Missouri, 


Dear  Sir: 


This  department  is  in  receipt  of  your  letter  of 
August  24,  1933  In  which  you  reouest  an  opinion  ae  to  the 
following  state  of  facts: 

"Inasmuch  as  some  delegates  to 
the  Prohibition  Convention,  con- 
vening here  on  Tuesday,  Aug.  29, 
and  some  Interested  citizens,  have 
urged  that  it  is  the  duty  of  the 
Secretary  of  State  to  oall  this 
meeting  to  order,  I am  respect- 
fully requesting  your  office  for 
an  official  opinion  in  this  matter. 

Is  it  the  duty  of  the  Secretary  of 
State  to  call  the  above  meeting  to 
order?” 

Article  V of  the  Constitution  of  the  United  States 
provides  for  the  method  of  amending  the  Constitution.  This 
Article  provides  as  follows: 

"The  Congress,  whenever  two- thirds  of 
both  houses  shall  deem  it  necessary, 
shall  propose  amendments  to  this  Con- 
stitution, or,  on  the  application  of 
the  Legislatures  of  two-thirds  of  the 
several  States,  shall  call  a convention 
for  proposing  amendments,  which  in 
either  case  shall  be  valid  to  all  intents 
and  purposes  as  part  of  this  Constitution, 
when  ratified  by  the  Legislatures  of  three- 
fourths  of  the  several  3tates,  or  by  con- 
ventions in  three- fourths  thereof,  as 
the  one  or  the  other  mode  of  ratification 
may  be  proposed  by  the  Congress:  Provided, 
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that  no  amendment  which  may  he  made 
prior  to  the  year  one  thousand  eight 
hundred  and  eight  shall  in  any  manner 
affect  the  first  and  fourth  clauses 
In  the  ninth  section  of  the  first 
article;  and  that  no  State,  without 
its  consent,  shall  he  deprived  of  its 
equal  suffrage  in  the  Senate." 

It  must  be  remembered  that  the  Prohibition  Convention, 
to  which  you  refer,  derives  its  power  and  authority,  not  from  the 
Constitution  or  any  law  of  the  State  of  Missouri,  hut  directly 
from  the  Federal  Constitution.  In  the  case  of  Hawke  v.  Smith, 

253  U.S*  221,  64  L.  Ed.  871,  Mr.  Justice  Day  said: 

"It  is  true  that  the  power  to  legislate 
in  the  enactment  of  the  laws  of  a state 
is  derived  from  the  people  of  the  state. 

But  the  power  to  ratify  a proposed 
amendment  to  the  Federal  constitution 
has  its  source  in  the  Federal  constitu- 
tion. The  act  of  ratification  by  the 
state  derives  its  authority  from  the 
Federal  Constitution  to  whieh  the  state 
and  its  people  hawe  alike  assented." 

We  respectfully  submit  that  we  ere  unable  to  find  any 
provision  of  the  Federal  or  State  Constitution,  or  any  law  of  the 
State  of  Missouri  wherein  it  is  made  your  duty  to  call  the  pro- 
hibition Convention  to  order.  The  Week’s  Bill,  which  sets  up  the 
machinery  for  this  election,  is  silent  on  the  matter. 

However,  neither  do  we  find  any  reason,  statutory  or 
otherwise,  why  you  cannot  act  In  this  capacity  if  you  desire  to  do 
so. 


Respectfully  submitted. 


JOHN  W.  HOFFMAN,  Jr., 
Assistant  Attorney  General. 
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Eon*  Dwight  h*  Bfoua 
sworetary  of  eta te 
Jo f for  son  Oity,  Missouri 


Dear  Jin 


August  31, 


ton  have  requests 4 this  department  to  furnish  an 
opinion  ba»#d  upon  n lot ter  wftieh  you  motived  fr«a  the 
f*rry -baily  Advertising  Oonpnny  of  lanaa#  01  ty,  Missouri  * 
relative  to  a proposed  trsds-snrt,  whieh  is  described  in 
their  lsttsr  of  August  33  ami  v&iah  is  illustrated  in  nn 
attached  advertisement. 

Ferry-Manly  Advertising  Oo^nny’s  letter  of  August 
19,  desert  blag  the  proper  ssd  trade-war  k rends  In  part  as  fol- 
lows l 

•OUT  silent,  ids  John  fay  lor  Dry  Qoods 
©*^»n|r,  wishes  to  register  the  slogan, 

•Just  I step  Ahead  on  Pettiest  iea*,# 
which  has  been  appearing  oontiaaously 
in  their  advertising  for  eoae  tins,  the 
use  of  this  slogan  is  illustrated  in  the 
advertiseaent  aftaehed,* 

further,  in  a later  letter,  on  August  S3,  the  fol- 
lowing interaction  and  questions  are  set  forth! 

*I»  station  14339,  It  is  stated  that  a trade- 
sm rit  * to  designate,  tanks  known  or  distinguish 
any  artioie  or  goods,  seres  or  merchandise  by 
bin  or  then  manufactured  or  prepared'  say  he 
registered  with  your  off lee  and  fully  protested 
by  sued  registrations;  however,  it  is  not  el ear 
as  to  whether  an  advertising  phrase  or  slogan 
nay  he  registered  if  not  intended  for  use  on 
the  merchandise  itself* 

•In  the  present  ease,  the  John  Taylor  ary  deeds 
Company  desires  to  regteter  and  have  protested 
the  advertising  phrase,  'Just  a step  Ahead  on 
Petticoat  lane*  for  use  In  their  .ampaper 
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and  other  advertising  and  not  particularly 
for  tha  purpose  of  piaoing  it  on  any  labels 
or  wrapper*  of  any  of  thair  fwrobanulwe, 

••HI  you  kindly  Inf  ora  whether  thia  slogan 
con  be  registered  for  the  purpose  lndlaatad 
and  whether  or  not  it  la  neoessery  to  use 
the  word*  * trademark  registered*  or  any  slai- 
lar  dosi^oatioa  with  the  registered  slogan  to 
indicate  tc  end  notify  ths  public  that  the  ad- 
vertising phrase  or  slogan  is  protaatad  under 
the  Missouri  trademark  laws. 

"Furthermore,  if  such  a slogan  is  regleterabie, 
will  It  ha  necessary  to  have  It  sleeps  appear 
in  any  unique  type  of  lettering  or  sen  it  al- 
way*  be  type  set  as  It  appears  la  the  sanpie 
advertisement  eant  you  with  our  prerloue  letter?* 

the  paresa  in  quest ion  is, 

"Just  A map  Ahead  on  Petticoat  Lane,* 

If  the  adore  phrase  appears  below  the  signature 
•John  Taylor  Dry  Goods  Gowpaay*  in  advertieensat*  and  on  goods 
sold  oy  tho  John  Taylor  Dry  Goods  Company,  the  phrase  •Just 
A stop  Ahead  oa  rettleoat  haae*  is  legally  eligible  for  re- 
gistration as  a valid  trade-cork  under  the  laws  of  Missouri* 

Xt  la  a fundamental  rule  that  a tarn  or  nark  or 
phrase  aaraly  descriptive  of  the  subject  to  whleh  it  la  ap- 

Sliad  aannot  ha  a tooKaia-i  trada-**a»k.  ( Saxlehner  v. 

lanar  A Mendel eon  Go,,  179  u.  8.  19) . Thus,  no  word  or 
a sM nation  of  words  out  ha  axaiuelraly  appropriated  if  it 
la  naraly  descriptive  of  the  particular  business,  or  of 
the  quality,  style,  character,  grade,  or  elaes  or  woke  of 
the  goods,  or  if  it  is  nerely  to  indicate  ths  composition 
of  the  product  or  the  Ingredients  therein,  or  the  process 
of  n&oufaeturo  or  method  of  production#  too  sous  rule  applies 
to  words  or  marks  descriptive  of  the  effect  produced  by  the 
use  of  the  goods,  or  of  the  purpose  or  use  to  which  the  ar- 
ticle le  to  be  put,  A tera  descriptive  of  ths  type  of  goods 
or  ths  class  of  tr&ae  to  which  the  product  applies  likewise 
cannot  be  the  subject  of  a traits,  cert.  Vo  trade-wri  rfc  rights 
any  ba  acquired  in  laudatory  or  commendatory  ecpreeeiona,  or 
in  sards  or  casks  merely  indicating  superior  exeelisnoe, 
popularity,  or  uaivaraality  An  use,  such  as  •bast,*  "standard,* 
* favorite,"  eta. , but  stellar  words  aueh  as  "parf action*  and 
•ideal*  have  beta  upheld.  A description  of  the  appearance 
of  the  goods  or  of  ths  package  in  which  the  good*  are  sold 
is  not  a valid  trade-nark.  ( 63,  0.  J.  See.  43  - Title,  Trade- 
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Mila,  Trade-flames,  pp.  346-361.)  on  the  other  head,  an 
arbitrary  or  fiowiful  term,  figure  or  devio©  and  words 
aad  phrases  used  In  a purely  arbitrary  or  fanciful  way.  as  * 
applied  to  the  goods  in  question,  onstitutee  a valid  trad** 
mark,  ( I.velty  0 *panp  t.  Leonard.  119  f.  937.  - 93  0.  J. 
3e«.  46,  Title— Trade-uarka.  pp,  361-338.)  lUniH.  names 
or  aarke  vbish  merely  suggest,  to  some  extent,  the  character, 
quality  or  ingredients  of  an  artiole  or  eome  supposed  ad- 
vantage to  be  derived  from  using  it,  or  eome  effect  to  be 
produced  by  ite  use,  or  the  locality  of  lte  origin,  have 
oeea  ordinarily  upheld  ae  valid  trade-werke.  ( Koaendes  v, 
tta It,  9 «.0t.  143:  138  0.  8,  514)  63  6.  J.  3ee.  46,  Title  - 
Trads-harka,  p.  363.) 

The  phrase  *Juat  A 3tep  Ahead  on  Petticoat  Lane, 

•hen  ueed  in  oonaeetlon  with  a well-known  Department  store 
in  a eity,  suggests  the  character,  quality  or  ingredients 
of  goods  and  articles  which  ladles  and  noaen  pure: u-.ee  for 
their  ova  and  for  their  family*  e use,  and  such  ae  are  usually 
acid  in  large  department  stores. 


Xt  la  the  opinion  of  thle  department  that  this 

fbreue  Vust  a step  Ahead  on  Peuio  ut  lane*  la  elidible 
or  legal  registration  ae  a trade ■ mark  under  the  lane  of  hie- 
sour!  and  will  be,  whs  so  registered,  e valid  trade-mark. 


la  order  that  it  nay  be  a trade-mark,  h urever,  it 
suet  be  attached  or  fixed  or  stamped  on  the  artiole  indicted 
by  It  and  nuet  be,  therefore,  so  ueed  oy  the  person  or  fine 
desiring  to  oleia  a legal  right  to  the  phrase  or  emblem  as  a 


Xn  the  oaee  of  uakee  v.  Onndy  Co.,  146  No,  page  396, 
the  Supreme  Court  said! 


•A  trade-nark  ahleb  le  not  in  eons  man- 
ner attached  or  affixed  or  steeped  on 
the  artiole  indioated  by  it  involves  a 
contradiction  in  itself,  the  idea  of  some 
distinctive  bread  or  mark  being  Inherent 
in  the  expression  itself, 

•An  article  oan  only  be  eeld  to  be  dis- 
tinguished by  e trade-mark  when  that  mark 
le  ooeneoted  with,  annexed  to  or  stamped, 
prin.ed,  served  or  engraved  upon  the  ar- 
tiole as  it  le  offered  for  sale.* 


3t.  Louie  ?lano  Co,  v.  Merkel,  1 Bo*  4pp. 
306: 

Prowne  an  Trade-Harke,  esc.  311) 

■'.onlay  v,  Houghton,  3 R remoter,  303; 
Oandee,  Seen  <8  Oo.  v,  Deere  A Co.,  64 
XU.  439; 

L arenas  Itfg.  Oo,  v.  Tenn.  Itfg.  Oo.,  138 
w,  I.  637* 


8/31/33 


The  good*  with  the  aark  thereon  auet  be  placed 
upon  toe  aerfcet,  Oroeero  Journal  0»,  v«  Kldiaad  rub,  Co. 
137  no,  4pp.  lae.  *eet*lnet*r  uuodvy  Os,  v.  Xnvolepe  0o,t 
174  be,  4pp.  330. 


rut*  departeeat  bee  been  unable  to  fled  any 
atotutea  toot  require  toe  one  using  * regie ter ed  trade* 
Mark  to  use  to*  lord*  * trademark  registered*  la  on- 
i Mao t i n wito  a registered  trods-nark  to  ladleate  tout 
toe  phrase  or  rabies  le  protested  under  tot  Mlaaourl  trade- 
mark awe, 

section  14339.  nevleed  'totuwes  of  Missouri,  pro- 
vides toot  too  teoretory  of  stale  shall  deliver  to  tw  per* 
eon  or  aseoelatloa  or  eoijnntloB  registering  a trade 'nark 
a duly  at  tee  ted  oertlf irate  of  filing  o£  too  anna  for  wblto 
to  obeli  receive  a foe  of  rae  dollar,  and  tola  oertlf  loata 
toon.  In  all  eults  and  prostrations  under  tola  artiele. 
for  violation  of  toe  trademark  law,  be  euffl  el  ant  proof 
of  the  adoption  of  euoh  label,  trado-enrfc  or  fora  ef  fedvsar- 
ti  sonant. 


This  department  la  ef  toe  oplalra  that  toe  above 
mentioned  phraee  *Ju»t  a 4top  Ahead  on  Pettleaet  ; »m,' 

If  properly  filed  and  registered  ae  a trademark  under  toe 
lava  of  tfleeouri.ora  be  used  not  only  on  toe  arttoie  raid 
but  In  the  advertisement  of  the  John  Taylor  dry  3oode  Company, 
aa  well, 

Zt  la  toe  opinion  of  tola  depart  (seat  that  the 
registered  trade-nark  la  advert ieeneat  or  on  art lei oe  raid 
or  oa  too  paekagea  containing  toe  articles,  or  la  otoor 
pieces,  ueed  by  too  Jobs  Taylor  dry  goods  Company,  ebould 
always  bo  la  toe  Mat  typo  of  lettering  eo  ai  to  correspond 
la  fora  and  eheuraoter  end  appearance  with  the  kind  of  type 
registered  in  toe  'eoretory  of  itete' e of flea. 

Very  rewpaetf ally  yours. 


WPP.  ttfbi 
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A tUnsjr-Onuna  . 
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Anelatant  Attorney  Cameral. 
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Hr.  Dwight  . 3rown, 
Secretary  of  State, 
Jefferson  City  , 'i''so’frl. 

Dear  Sir: 


Only  State  orned  cnrs  are  oerriitted 
to  bear  the  official  license  tag 
of  the  State. 


Te  axe  acl  novl edging  receipt  of  your  letter  iri  wnieh  y u 
inquire  as  follows: 

There  are  frequent  requests  directed  to  this  office  for 
the  issuance  of  official  tags  to  be  used  on  privately 
owned  automobiles  which  sre  used  in  official  business  by 
the  HU0l  of  ftnmoiii  of  Oovarneent.  The  o r1  n^ed 
letter  is  self-ex?l anatory  and  is  being  forwarded  for 
your  Information.  7e  are  requesting  that  it  be  left 
stt relied  to  the  file  and  nassed  back  to  this  office  with 
your  coaBaaio&tlon,  We  hare  held  that  we  are  without 
authority  to  issue  official  tags  to  other  than  cars  o^ned 
by  the  State  of  Missouri . We  are  asking  to  h--ve  your 
opinion  in  this  particular. * 


Section  7767,  R.  3.  b.  1829,  orovides  as  follows: 

"(a)  The  commissioner  shall  issue  certificates  for  all 
cars  owmed  by  the  state  of  iseouri  and  shall  assign  to 
each  of  such  cars  two  plates  bearing  the  words:  'State 
of  ipsouri.  ~ -dal  car  number  ....  1 (with  the 

number  inserted  thereon),  wiiic  i laics  shall  be  displayed 
on  such  cars  when  they  are  being  used  on  the  highways. 

Ho  officer  or  employe  or  other  nerson  shall  use  auoh  a 
rootor  vehicle  for  other  than  official  use." 


It  is  apparent  from  the  foregoing  Section  that  the  only 
cars  which  are  entitled  to  bear  the  official  tag  are  cars 
owned  by  the  State  of  hiesouri.  Privately  owned  cars  used 
by  officials  in  State  business  are  not  entitled  under  any 
Section  which  we  have  knowledge  to  bear  the  official  tag. 

The  right  to  bear  the  official  tag,  to  the  exclusion  of  all 
others,  must  be  found  in  the  Vo tor  Vehicle  Law,  and  no  where 
do  we  find  any  authority  for  any  cars  to  bear  the  official  tag 
excent  cars  owned  by  the  State  of  Missouri. 

It  is  t ie  ref  ore  our  opinion  that  you,  as  Secretary  of  State, 
have  no  authority  to  issue  an  official  tag  to  be  used  on  cars 
other  than  those  owned  by  the  St*te  of  Missouri.  The  ^re 


dr . Dwight  H.  Brown, 


Senterfber  16,  1933. 
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fact  that  a privately  owned  car  is  used  in  official  business 
does  not  make  it  a Stjsrte  owned  car  nor  entitle  it  to  bear 
an  official  tag. 


Very  truly  yours, 


, \ . 


A « sis tart  Attorney  Gen'r 


Ai  ROVED: 


Attorney  General. 
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fund  and  all  licenses  and  fees  derived  by  virtue  of  such  in- 
spection to  o Into  general  revenue, 
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one rable  J.  . fireehears, 

Commissioner, 

tate  © parts®  nt  of  grlcul  ure, 
Jefferson  City,  lasoari, 

Jeer  r , resheare : 
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our  letter  of  ►:gta»bar  1.  , 1553  ba»  been  received  in  which  woe 
contained  a request  for  an  opinion  as  follows : 

’’This  department  hereby  requests  your  opinion  on  action  ; 
of  roate  bill  345,  page  fab.  Lava  of  laacwrl,  H .gg-  siry 
products  Inspection",  as  to  viva  t her  it  wee  the  intent  and 
notion  of  the  Legislature  to  group  the  three  hinds  of  license 
fees  into  one  fund,  setting  up  a fund  fro®  such  earned  fees 
for  the  Inspection  service  of  the  1933*34  blown law, 

SeWftte  bill  No,  42  (page  Ibb,  L aws  of  iesouri  t transferred 
the  gg  Lev  to  the  Dejjartosnt  of  agriculture,  .'eaatc  bill 
Ho.  46  {page  171,  lews  of  15331  transferred  tue  ilk-cream 
tat  ion  Las  to  the  Department,  enate  bill  13  (page  ^53*  ^51B5 
1953)  transferred  the  Ice  Creew  Lee  to  t le  Department, 

The  rgg-loe  "ream  and  Crea';»  ilk  tut  Ion  license  money  and 
Inspection  are  dependent  upon  this  appropriation  being  nx« li- 
able dependent  upon  the  money  being  eerned  before  being  spent, 
aud  if  this  money  is  net  temporarily  segregated  into  a (special 
fane,  it  »'-ens  that  the  inspection  service  can  not  be  started 
sod  continued  during  the  s)  Herbage  of  rener©  1 revenue,  lthcat 
Inspection,  the  licenses  can  nut  be;  honorably  ant:  legally 
collected.  It  1%  a service  and  e revenue  proposition,  if  we 
ser  it  rightly. 


If  there  is  to  be  no  inspection,  the  tate  should  not  even  so 
ranch  as  try  to  collect  the  1 icar.se  money.  The  new  tate  De- 
partment of  Agriculture  la  about  reedy  to  start  Its  .Inspection 
service,  which  Ik  3;  generally  de  endent  upon  the  availability 
of  the  license  fees  under  t is  appropriation  that  our  work  will 
be  paralysed,  sweep t as  this  money  shall  be  available  from 
earn tags,  since  we  consider  that  the  Legislature  set  up  e fund 
for  this  purpose, 

hile  it  may  be  superflu  us  information,  as  to  this  Inquiry, 
but  s©  bog  leave  to  11  t ts»  warnings  ttum  thee©  t hree  license 
laws  for  1 >51*3^  f r tin  full  <^4  mont  s thereof , ob  follows: 

.gg  Llcenae,  554#94kv<*-'  i ilk-;; ream  station  -ionaae , 11,7jk-»0Q  ; 

loe  re<v  Lie  ease,  Ij  ,142,00;  TOTaI  .'4';),4tk)*00. 
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Please  bea r In  mind  tnnt  ttio  appropriation  Mi*  against 
tbs  above  licenses  la  only  "fl9Q\X>  for  1933 “34 • 

% 

Hot  only  a 1X1  t 0 Its  act  ten  servio*  be  hampered,  but  It 
will  embarrass  t1*  clerical  sork  nseesaarlly  related  thereto.'' 

The  aarruT.  question  presented  by  your  request  Is  If  the  appropriation 
of  1333  for  gg-deiry  i-rodusts  in."«eUoo  (laws  1)35,  P*3*  ob,  ration  j, 
such  section  being  hereinafter  referred  to  as  'the  appropriation  eot"J  Is  to 
be  paid  out  of  the  general  revenue  fund  of  this  etete  or  out  of  loam  special 
fund  arising  from  licensee  and  faee  coll to ted  in  connect  Lon  with  such  ina.ee- 
tlon  service. 

Tfale  question  binges  on  tbs  proper  construction  of  tbs  appropriation 
act  which  is  as  folio  as : 

Ties.  3*  rgg-i.alry  Tvoduete  in*  so’. Ion.  — . era  Is  hereby 
appropriated  out  of  the  state  treasury,  chargeable  to  the 
general  row  rue  fun',  for  the  years  1333  *^d  1334*  bhs  erne 
of  t irt; -seven  thcuaaid,  sl  ht  hundred  dollars  ( tyj ,600,00} , 
to  pay  salaries,  a ages  sod  per  diem,  and  other  feereral  ex, -ease 
of  ths  isto  Us  art rent  of  gri culture  and  oamlaalonsr  of  Agri- 
culture, for  ths  Lne nation  of  sgg^  end  dairy  produets,  fra 
lieaiissa  and  fees  cc  lice  tec  fro>.  .Ilk  and  oresiu  station  1 lee  sea 
provided  in  srtiela  5 of  chapter  07  of  ths  avl  ed  statutes  sf 
1329,  egg  licenses  and  fans  provided  in  art! ole  4 of  chapter 
93  of  the  i- vised  tatutea  of  1929,  and  the  ice  ereem  licenses 
and  feea  provide  in  artlole  3 of  aheptar  93  °r  tb®  newiaed 
statutes  of  1)29,  as  felloes: 

k,  personal  orviee: 

F-r  salaries  of  not  to  exceed  sight  inspectors  at  not 
to  exceed  one  hundred  twenty-five  00 liars  ( $ 123*00) 
per  month  each,  und  othir  needful  sc;  loyees  of  the 
Department  of  Agriculture  ------------- 

ft,  Additions: 

Operative  sad  transportation  equipment,  including 

office  furniture  and  equipment  - --  --  --  --  - 1,OOQ* 

D.  operation: 

general  expenses,  including  ooa»unloation,  printing  and 
binding,  tra,  a porta  non  of  things,  travel,  station- 


ery and  office  supplies  - --  --  --  --  --  --  I^.ijou. 

otel,  Jtata  ,*nt  of  ,.cri culture  ♦37*^tw*u0*1 


However,  this  question  of  construction  will  require  e brief  analysis 
of  t'«  revenue  system  of  this  stats,  and  of  the  statutes  providing  for  egg  and 
dairy  products  Ins  recti on  and  feea  thmref  rom  and  sue:  analysis  will  con* 1st  of 
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two  parts,  I,  disposition  of  foes  prior  t the  appropriation  not , ■ t.d  llt  dis- 
position of  faea  by  virtue  of  tue  appropriation  act. 

I. 

;=l  >P€.i/it> 

(A j Fc..^  C U.CT  hV>.  li  Dfc.  O.-ITjc.  1-  ...TA.Th  IflfcAo'  HTf 

The  ''oaati  tition  of  icaourl,  Article  IT,  eat  ion  43,  provides  in 
part  as  follows; 

All  ravwaua  oollusted  nui  moneys  received  by  tfce  tata  fro~i 
any  fcurce  whatsoever  s'. nil  so  ln%o  tr.s  treasury , arid  tne 
"-ei.erui  Assembly  shall  have  nc  power  to  divert  the  us  -e , or 
to  permit  -<onsjr  ro  be  drawn  from  the  treasury,  e&ee  1 in  par- 
stance  of  regular  nppropriat Icr.e  cade  by  law.  * * * #" 

The  constitution  of  lasourl,  Article  k,  Section  1%  provides  la  fart  as 
follows  t 


"All  aonwya  i»ost  or  st  auy  line  htreaftci , In  the  tate  treasury, 
belorlnp;  t the  tate,  s all,  l^nedlataly  cm  receipt  thereof, 
be  deposited  by  the  roasurer  to  the  credit  of  tie  s tcte  for 
the  benefit  cf  the  funds  to  wi.lah  they  respectively  teloc.-,  In 
such  banks  * * * 

In  accordance  with  rtiole  X,  action  ij,  Just  quoted,  the  t Isle  lure  ~hb 

enaeteh  thrae  statutes  shift  ore  as  follows ; 

"All  laentry*  new  beloiigls  to  or  that  nay  at  any  time  hereafter 
belong  to  tbe  state,  that*  is  now  in  toe  state  treasury,  or  that 
hereafter  nay  be  required  by  Is*  to  ba  paid  into  tit  treasury  for 
any  purpose  whatever,  shall  1 odiAtely  on  receipt  thereof  be  de- 
posited by  the  treasurer  to  the  orsClt  of  the  abate,  for  V a benefit 
of  the  fund  to  which  such  moneys  res;  actively  belon«.  * * * * 8*  , 
fo.  lsjr'j,  eo.  114b>. 

"the  treasurer  « all  *.«ep  separate  account  <.  of  the  funs*  of  the 
state,  an;1  aey  require  any  depository  to  dc  the  »&■<*,  showing  the 
b«?«  of  eaoL  fund  tc  w!;lcb  the  .acccy  belongs  an  A the  aicount  of  the 

Interest  paid  by  any  bark,  end  said  Interest  (-.all  be  apportioned 
and  credited  to  such  funds  monthly. " . S.  ac.  l^c  , so.  11471* 

"All  faea,  funds  and  iuonvys  from  »hc»&..«fur  source  race:  ved  by 
any  departmeM,  bonra,  turn  u,  casuist  ion,  Institution,  o'ficlnl 
or  ogecey  o the  state  sewnusid  by  virtue  of  suy  law  or  rule 
or  regulation  -.atde  in  accordance  1th  any  lus,  shell,  by  U.e 
official  authorised  to  receive  and  ot  u tat ad  intervals,  be 

-■laced  is  Vue  etete  treasury  *0  the  ored.lt  of  the  particular 
purpose  or  fuau  for  whi.-h  collected,  and  shell  be  subject  to  appro- 
priation by  the  Aenernl  ese-ibly  fur  the  particular  purpose  or  fund 
for  which  collected  & itqr  tbe  biennium  in  which  collected  and 
appropriated.  * * • * - law*  135? » P®«®  4*5« 


4. 


reals  ear# 


>«>ober 


‘’•a  above  o itrd  and  quoted  Ovnuwt  t.tio&aa  and  statu : »r.  p o*i  ion 

w*  slear  Wu.  follow iu*  too  propositions 

1.  ;b  t t v fear.  o'  ..noted  rroft  Hears*  foes  f^p  * ^outrj  p c-ota 
tn:,eo:.oa  uet  b«  pala  laic>  V*  a tote  trwoj.ry* 


2.  That  u*>  tiu  -V  be  deposited  by  tns  state  traneurer  u>  ~<t,  ore  it 
of  the  articular  fund  toV>  which  v«  statute  n -a  sidle*?  f r t rir  e-Alectloti 
re  * tire*  f or  to  be  put. 


. 


,-T 


!•  '•m  state  treeaef.  1st  * leh  ail  itatr  Amde  ust  tr  It  act  % e 

ea  « «e  lie  er?-l  revenue  fur.  ; of  the  state,  "he  slot*  trans-rj  e.-*>  i^oe 
all  etote  aeney  eed  ee  provided  to  article  *,  reiioc  1 of  the  'ortltt  tloa 
abcve  Tooted  the  state  trasMirar  is  raqulrad  to  plae#  ell  «oe*;t  It-  t..c  state 
trees  rr  "fcr  tl*  benefit  of  ts*  funds  to  which  they  reepeetltel  bslwv*,' 
’Mt  the  general  revenue  fuad  l»  merely  «se  of  the  .'articular  f^de  U the 
credit  cf  • la?.  »t*te  none?  i^U  be  rinsed  appears  fro®  the  ease  cf  tele  f>e 
rel  retb  v,  endorsee,  lb&  c.  190,60  . . 1093  (!?&)• 


•hut  bialo,  seat  ton  l';#  article  10,  if  eras  ao  debt  shetever 
ae  to  th«*  likteMief*  of  the  ccaveitioe.  it  requires  that  *all 
assays  row  or  at  any  Uat  bwraafte  , i t o tele  Treaaury, 
belon-lnti  u the  tate,  11  ir.uef  lately  on  reael.it  tfcarsof  t» 
deposited  by  the  Treasurer  to  the  or*d?t  cf  tr«  'talc  for  It 
benefit  o'  th*  fandt  to  wteh  they  resractivelr  telanf  in  such 
bank  or  barks*  ee  nay  be  aeleeted  under  tv^at  see  Hoc, 


Po  fat  it  el  11  aril  do  U e-y  t tkc  centitntlen  requires 
all  revenue*  of  the  *wte  t?  be  Mr-t  -eld  into  cae  /ereral  or 
oon  or  uv.  end  l*.«  dirb  ;rae'  la  the  order  aaef  in  sootier. 

43,  article  4,  of  the  rone titet lea. " (lio  Me,  1)0,  pp»  210,  211.  j 

Thu*  it  ta  clear  that  all  ttteey  ffolcg  tote  the  stele  treasury  dues  a:l  C into 
one  gcoernl  revenue  ru&4,  after  which  It  la  put  lute  several  peoifti  fuade, 
the  residue  aa  trw  gcoar»l  rover.  « fen  , tat  os  t c o Iut  nni  the 
treir  ircr  pats  all  state  -leney  directly  Istc  t « as  arate  “un.'.s  for  which  it 
«ae  ocllrated,  of  *Moh  »S  iwnerrl  rer *r  a fond  ia  rarely  one. 

2,  The  faet  that  the  '-moral  rttwi*  for-d  la  -.oral";  one  -f  asy  fnnaa 
into  at  leh  state  saav;  la  aafaitatad  wakaa  It  elaar  that  'arc  of  1333*  413 

i ..ted  above  £oea  not  require  in*  sett  * sr  ay  cf  ewperate  speelel  fcn>la  f r 
all  Bor.oy  is  tre  elate  troaaor  althoa«v  each  statuta  re  . .!ra«  all  rone*  re- 
oaleod  by  th*  state  to’**e  Ireed  |c  the  state  treasury  to  the  ere  It  o'  *-*ve 
peril c -lar  parpaee  or  fwd  for  w i-  e lieetad,"  fbe  mil  reve'ae  'Nind',  as 
en«  cf  sue  fuada,  aaa  reeolwn  tie  mko?  colleets’  for  it  as  toll  as  a nyoo tal 
ar  aretn  foad,  beeaoae  tho  'wwnorel  rmr*  ^n'*'  is  enl  one  of  tea  various 
r ok.'  of  the  state,  le  not  %•  a equivalent  -v'  t # state  treamry,  sad  strode  ea 
aa  • net  la*  aa  aay  ether  separate  fund  evented  by  lew.  If  this  state;  not 
sore  n t Vru«  , orx.  1 r t-«  raor*  1 rewauo  fun  ear?  t » eq.  ivalcat  c'  state 
treasir;-  than  law#  1753*  **«•  £1‘>*  «l"ht  wall  he  cops tr  ad  to  e;  «n«o  I^e  lee 
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as  It  stood  at  the  time  of  its  enactment  because  if  the  general  revenue  fund 
were  the  sa  e as  the  state  treeasury  this  statute  would  probably  require  it 
to  be  broken  up  entirely  into  separate  funds,  but  the  general  revenue  fund 
being  erely  a part  of  the  state  fund  and  one  of  Many  state  funds  this  statute 
does  not  change  the  law  as  the  statute  will  be  complied  with  if  money  collected 
for  the  general  revenue  fund  is  credited  to  it. 

3«  The  statutes  relating  to  the  deposit  and  disposition  of  fees 
collected  under  the  egg  and  dairy  products  inspection  laws  are  as  follows: 

MILK  AND  CHEAT  fees.  "All  fees  collected  by  the  state  dairy 
ooromi se loner  or  his  deputies  under  the  provisions  of  this  article 
shall  be  turned  Into  the  state  treasury  for  the  general  revenue 
fund."  B.  3.  Mo.  1329,  section  12431. 

ICR  CHKA’  FEES.  "Such  fees  shall  be  paid  into  the  state  treasury 
to  the  credit  of  the  general  revenue  fund  of  the  state."  Laws  I933, 
page  254*  Section  1307I-. 

LOG  7k&3:  "All  inspection  fees  under  this  article  shall  be  paid 

into  the  state  treasury."  K.  S.  Vo.  1929,  Section  I3Q05. 

From  the  first  two  of  these  three  statutes  it  is  apparent  that  fees  for 
these  two  Inspection  services  must  be  credited  tc  the  general  revenue  fund  when 
they  go  into  the  state  treasury.  Tills  is  especially  cl-  ar  when  Revised  statutes 
Missouri  1929*  Section  13071*  repealed  and  superseded  by  the  same  numbered  sec- 
tion in  Laws  1933  Is  examined.  The  older  statute  provides  in  part  as  follows; 

"Such  fees  shall  be  paid  Into  the  state  treasury  and  there  con- 
stitute a fund  to  be  known  as  the  'lee  cream  inspection  fund*  and 
shall  as  authorized  by  the  general  assembly,  be  uaad  by  the  state 
food  end  drug  commissioner,  for  the  purpose  of  d*f raying  the  ex- 
penses necessary  and  Incident  to  the  enf cream ant  of  this  article. 

Any  surplus  accruing  to  said  *lo«  cream  inspection  fund'  shall  at 
the  end  of  the  biennium  revert  to  the  general  revenue  fund  of  the 
state." 

Thus  before  the  1933  act  there  was  a special  fund  for  such  fees  but  suck  special 
fund  was  abolished  by  the  1933  ®*t  90  as  to  mile,  cream  and  ice-cream  Inspection 
fees  it  is  clear  that  no  special  fund  is  created  by  statute,  but  that  such  fees 
go  into  the  general  revenue  fund  unless  the  appropriation  act  of  itself  creates 
such  special  fund.  It  will  be  observed  that  the  egg  inspection  fees  are  not 
appropriated  to  the  general  revenue  fund  expressly,  nor  is  any  special  fund 
created  for  them  unless  it  is  created  by  the  appropriation  act. 

11. 


DISPOSITION  OF  FSKS  BY  vihT'Ji.  oV  T:i-  APTBCif RlATIOt-  ACT 

It  has  just  beer  demonstrated  that  nc  special  funds  are  created  by 
statute  for  any  fees  In  question  unless  the  appropriation  act  of  itself  creates 
such  fund  and  it  has  further  been  deionstrated  th-  t as  to  milk,  cree.T  and  ice- 
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crea-  fees  the  money  collected  must  go  Into  the  general  revenue  fund.  Like- 
wise the  appropriation  act  while  it  is  ambiguous  in  its  terms  puts  fees  from 
all  three  sources  on  exactly  the  sa  a basis  and  the  appropriation  from  what- 
ever fund  made  by  the  appropriation  act  is  entirely  from  the  sa;.e  fund. 

The  Constitution  of  lssourl  Article  x,  -action  19,  provides  in  part 
sb  follows: 

™Ko  moneys  shall  erer  be  paid  out  of  the  treasury  of  this  Jtate, 
or  any  of  the  funds  under  its  anageaent,  except  in  pursuance 
of  an  appropriation  by  law;  * * * 

If  the  appropriation  aot  1$  construed  as  creating  a special  fund  in  the  case  of 
milk,  cream  and  ice-cream  fees  an  appropriation  would  be  necessary  to  get 
such  funds  first  from  the  general  revenue  fund  to  such  special  fund,  - nd  second 
to  get  such  moneys  from  such  special  fund  to  the  Department  of  Agriculture,  end 
It  Is  apparent  from  reading  the  appropriation  act  that  it  only  purports  to 
make  one  transfer  or  appropriation  of  funds.  The  only  basis  for  regarding 
the  appropriation  act  as  creating  a special  fund  in  the  language  thereof  be- 
ginning "from  licenses  and  fees  etc.™.  If  such  language  should  be  construed 
as  creating  a special  fund  it  hardly  seams  likely  that  it  is  intended  also 
to  appropriate  out  of  such  fund  because  there  is  a considerable  difference  be- 
tween the  creation  of  a special  fund  and  appropriations  from  it,  as  was 
pointed  out  by  the  court  in  state  er  rel  Eeaaler  t,  hackmana,  3^4  Mo*  453 » 264 
3.  W.  3bb  {I924)  Id  which  the  court  at  page  45°  said: 

"On  the  other  hand,  this  court  has  held  that  a fund,  raises  by 
an  act  for  a special  purpose,  could  not  be  paid  out  of  the 
State  Treasury  except  upon  an  appropriation  by  an  act  of  the 
Legislature,  (state  ex  rel.  fath  t.  henderson,  1&0  o.  igo, 

1.  c.  214;  State  ex  rel.  v,  Oordon,  236  Mo.  142,  1.  c,  156. ) 

In  the  caae  last  cited  the  court  had  under  coasiderst ion  a fund 
for  the  support  sad  maintenance  cf  the  3a. ie  Department.  It  was 
held  that  the  creation  of  a special  fund  Is  not,  a continuing 
appropriation  of  the  fund,  or  of  any  part  of  it,  to  pay  accounts 
drawn  against  it.  That  the  creation  of  the  fund  is  one  thing, 
and  the  appropriation  of  money  to  pay  accounts  against  the  fund 
is  quite  another  thing.  The  language  of  the  Constitution  is 
unequivocal;  it  requires  an  appropriation  before  payment  of 
money  received  by  the  tat©  ’from  any  source  whatsoever,'.  The 
money  collected  by  the  board  is  received  by  the  state;  it  goes 
into  the  jtate  Treasury,  To  i.ake  it  riiore  specific,  the  req . ire- 
men  t that  an  appropriation  by  the  Legislature  will  be  necessary 
before  money  can  be  paid  out  of  the  treasury  of  the  state,  it  is 
applied,  not  only  to  state  funds,  but  to  ’any  of  the  funds  under 
1 ts  .anageaent . * " 

-van  if  It  were  decided  that  the  appropriation  act  performs  the  two  functions 
of  creating  the  special  fund  and  ma'.  lag  the  appropriation  from  it  it  .ould 
see  . that  such  appropriation  ect  would  he  ineffective  as  to  milk,  eream  end 
ice-cream  fees  because  no  appropriation  act  exists  transferring  these  funds 
from  the  general  revenue  fund  to  such  special  fund  and,  therefore,  the  appropria- 
tion would  be  from  a fund  which  had  no  money  in  it  and  it  seems  clear  that  an 
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appropriation  act  would  be  necessary  to  transfer  money  from  the  general 
revenue  fund  to  such  special  fund,  see  Lana  1933 » pe*«  7 1*  Section  14 
page  67 # section  7 -a  providing  for  such  transfers  between  the  general  revenue 
fund  and  special  funds. 

for  the  above  reason  if  trie  appropriation  act  were  by  its  terns 
completely  ambiguous  it  would  see . that  the  construction  that  the  appropriation 
was  from  s -peelal  fund  crested  by  the  appropriation  act  would  uot  be  made 
for  the  reason  that  It  would  destroy  the  effect  of  the  appropriation  act  as 
to  milk,  urea,  and  lce-crea  fees,  however,  t e appropriation  act  is  not 
completely  ambiguous  on  its  face  because  it  begins  "There  is  hereby  appropriated 
out  of  the  state  treasury,  chargeable  to  the  ger.arsi  revenue  fund  * * If 

the  construction  were  made  of  the  appropriation  act  “that  the  a .prOftfiatibn  was 
to  be  out  of  a special  fund  the  language  just  quoted  would  be  flatly  contra- 
dicted whereas  if  the  opposite  construction  were  made  that  the  appropriation 
was  as  it  says  out  of  the  general  revenue  fund  there  would  be  no  contradiction 
because  the  phrase  "from  licenses  and  fees  collected  etc."  could  be  held  to 
be  descriptive  or  surplusage  and  would  not  be  contradicted,  and  it  would  seem 
better  to  have  one  phrase  comparatively  meaningless  than  to  have  another 
phrase  flatly  denied  by  construction. 

As  to  the  egg  fees  while  a stronger  case  could  be  made  for  the  creation 
of  a special  fund  iff the  appropriation  act  referred  to  egg  fees  alone,  since 
the  appropriation  for  egg  Inspection  is  put  on  exactly  the  senna  foOtin  as  the 
appropriation  for  milk,  cream  and  ice-cream  inspection  the  appropriation  for 
all  of  these  services  nmst  be  fro?*  the  same  fund  since  it  Is  powered  by  the 
same  language  and  therefore  it  is  submitted  that  the  proper  construction  would 
be  that  no  special  funds  were  created  and  that  the  general  revenue  fund  is  the 
fund  from  which  the  appropriation  is  made. 

The  case  of  ctate  v.  Bradshaw,  313  Mo.  334*  2iil  3.  *■  >4&  (1326)  may 
throw  sons  light  on  the  language  of  the  appropriation  act  beginning  "from 
licenses  and  fees  etc."  In  such  case  grain  inspection  fees  were  in  question 
whioh  were  required  by  the  overnlng  statute  to  be  paid  into  the  treasury, 
although  the  act  shewed  a clear  purpose  that  such  fees  were  to  be  used  for 
nothing  but  the  expenses  of  the  Grain  Inspection  Department.  The  Court  at 
page  343  said; 

"The  Commissioner  is  required  to  regulate  the  rates  so  as  to 
meet  the  necessary  expenses  of  the  service  and  *nc  more.1  That 
expression  was  construed  by  this  court  in  the  case  of  ^tate  ex 
rel.  v.  Gordon,  266  J*o.  1,  c.  4^5*  *here  it  was  held  that  the 
department  was  not  intended  to  earn  any  profit,  but  merely  to 
pay  Its  way.  The  State  of  Missouri  was  not  entitled  to  obtain 
any  revenue  for  other  purposes  from  any  of  the  fees  paid  in  for 
the  work  done  by  the  arehouse  Oammlss loner  and  his  assistants. 

Thepurpose  of  having  the  fees  collected  and  paid  into  the  jtate 
Treasury  is  apparent.  Sect Ion  43*  Article  IT,  of  the  constitution, 
requires  that  all  revevues  collected  and  'money 3 received  by  the 


tfm  Honorable  7.  C.  'reshears 


October  5.  1 '33 


State  from  any  source  whatsoever"  shall  go  into  the  treasury 
and  must  be  paid  out  on  appropriations  by  the  General  asembly. 

I',  hen  the  charges  for  inspecting  grain  are  paid  to  the  consuls  a loner , 
the  inspector,  his  deputy  or  assistants,  they  niUEt  be  paid,  of 
course,  to  the  State  of  Missouri . The  money  nust  go  into  the 
State  Treasury,  This  is  done  so  that  tne  proper  authorities 
may  keep  a check  upon  all  the  operations  of  every  department  of 
State.  To  allow  a department  of  State,  which  is  self-supporting 
from  charges  paid  for  sarviees  rendered,  to  have  charge  of  the 
money  received  without  accounting  to  the  state  in  any  way,  would 
probably  lead  to  abuses.  The  requirement  that  all  money  sliall 
go  into  the  itate  Treasury,  with  statements  accounting  for  how 
it  was  received,  would  Drevent  exorbitant  charges,  which  might 
weigh  down  the  grain  trade  with  undue  burdens.  From  the  fact 
that  the  money  was  to  be  paid  into  the  dtate  Treasury  and  go  into 
the  general  revenue  fund,  it  dcee  not  follow  that  the  state  should 
have  any  money  from  that  source  to  appropriate  for  other  purposes; 
the  amount  received  from  that  department  should  be  exactly,  or 
approximately,  balanced  against  the  expense  of  the  department," 

Also,  If  there  was  to  be  a dependence  between  feea  collected  and  the 
expenses  of  the  Department  of  Agriculture  it  would  seen;  that  some  such  provision 
as  appeared  in  the  appropriation  act  of  1931  9t  page  95  L*ws  1931  would 
have  been  added.  In  ■uich  statute  it  was  provided  in  part  as  fellows:  "There 
Is  hereby  appropriated  out  of  the  state  treasury,  chargeable  to  the  state 
revenue  fund,  * * * provided  that  no  greater  amount  shall  he  withdrawn  or  ex- 
pended under  this  appropriation  then  is  received  from  dairy  license  fees." 

No  case  has  been  found  in  which  e special  fund  has  been  crested  by  Implication 
and  it  see ms  especially  likely  that  Buch  a fund  would  not  arise  by  Implication 
from  the  terms  of  an  appropriation  act  as  opposed  to  a general  statute. 

For  the  reasons  stated  above.  It  is  cur  opinion  that  there  is  no  such 
thing  as  a special  fund  or  funds  to  the  credit  of  which  fees  collected  from 
milk,  cream.  Ice-cream  and  egg  inspection  are  to  be  deposited,  and  that  the 
appropriation  act  at  page  66  of  Laws  1933  provides  that  the  appropriation  for 
the  Department  of  Agriculture  for  this  inspection  service  is  an  appropriation 
from  the  general  revenue  fund  of  the  state. 

Yours  very  truly, 

EDWARD  H.  MILLER, 


APPROVED:  ASSISTANT  ATTORNEY  GENERAL . 


ATTORNEY  Gffi  ERAL. 
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Not  duty  of  to  call  House  of  Representatives 
together  in  extra  session. 


It  i VU-  K 


r$  * ' , 


( 1 N<  y 


October  Uth,  1933. 

IO-JZj 


Bon*  tferifM  H*  rown 
Soorotary  of  State 
Jefferson  City,  icouri 


Door  r.  reus : 


^liie  department  aelteowledfsos  receipt  of 
your  letter  of  bepioraher  S?th  wherein  y? -m  re  uost  on  opinion 
as  to  your  duties  with  reference  to  the  extra  so set on  rfcieh 
©on vo nee  October  17th*  Your  letter  la  as  follows i 

* n official  today  r iced  the  Question 
with  no  as  to  whether  or  not  it  is  ray 
©ortatlfcution;  1 duty  to  e 11  to  order  the 
Hasten  of  Represent « live®  vh  n it  con- 
venor in  ©xtjra;  nos©  Ion  on  October  17* 

I hnv  been  under  the  lmpr^ee ion  that 
the  organ! ration  of  the  Legislature  at 
a regular  session,  continue©  throu^out 
the  M nniur>,  unlesa  by  resolution  one 
or  both  bodies  - dept  resolutions  providing 
for  row  onputti  sat  ion  for  the  astro  see®  ion, 
and  ray  impression  has  be  n that  such  de- 
cision to  re-organlre  would  eoraa  after 
the  body  had  been  ©ailed  to  order  and 
had  pro©©  ded  to  business, 

Hindly  advise  rae  whether  or  not  it  is 
ray  constitutional  duty  to  call  to  order 
the  Bouse  of  ftepresenta tires,  as  early 
r ply  will  be  greatly  appreciated** 

" y si;  tute,  ?»hen  tho  csseral  Bearably  oonv-nes 
In  re; ulsx  session.  It  ie  your  Cuty  to  ©all  the  House  of  ©p- 
re»enta*iv»«  tor-  titer 9 the  ©etion  being  U2S6  • , '©,  19S9 

which  Is  a folio wt j 


non*  iftrlght  H*  Term 


October  11th,  193" 


"The  general  assembly  shall  meet  on 
the  first  oOnordny  after  the  first  day 
of  January  In  the  year  1GQ1,  and  on  the 
oorr*»spondln&  day  in  January  every  sec- 
ond year  thcreftrj  and  at  IS  oveloek 
of  the  d---.y  fixed  by  lev  for  the  convcn- 
In.*  of  th  legislature,  It  shall  he  the 
duty  of  the  secretary  of  state,  or.  In 
e ce  of  his  den.h,  abe.rnee  or  Ina'.  tllty 
to  sot,  some  other  perron  to  be  de«l~n  ted 
by  the  governor,  to  c 11  the  house  of  rep- 
rrsantatlws  together  and  preside  over  its 
doll  ter  tlone  until  n t emporary  ore^ni na- 
tion shall  have  be  n affected* " 

ut  this,  belnw;  an  extra  session,  vro  a r«  to  be 
guided  by  precedent*  In  1661  th#r> ' wee  a special  so  salon  rolled 
by  the  KOV<  mor  nd  the  House  of  flepree<ant?>tlvea  win  not  or  Hod 
together  by  the  berets ry  of  State,  the  officers  of  the  r-sneml 
secraMy  acting  as  officers  until  on  election  or  resolution  was 
voted  upon  and  the  officers  for  tho  session  wore  declared  sleeted* 
n extra  sonslan  was  called  by  the  ;*vornor  of  Missouri  in  16B7 
on  par*  L of  the  House  Journal  and  in  that  session  the  olTlcere 
of  the  General  russioi  remlnod  as  officers  unt.il  a roaolutlon 
can  offered  nd  tho  name  ms  votod  upon*  In  1B9C  Governor  Atone 
called  rm  extra  salon,  as  shown  by  itouso  Journal  on  pa^o  6*  Xn 
that  session  the  House  was  call  id  to  order  by  speaker  Hiss  11*  A 
rrrolutlan  was  offered  relating  to  the  officers  of  tho  orrnl ca- 
tion and  the  earn  was  voted  u?  on.  on  Tuooday,  June  14tht  ld£l, 
pursuant  1 0s call  by  flovernor  By do,  as  shown  In  nous*-  Journal,  vol. 

2,  pec*  1636  of  the  O^ner  1 sneably,  the  ;’ouao  was  on  lied  to  order 
by  peaker  0* Fallon.  4 resolution  wns  thjn  offered  and  voted  upon 
relative  to  the  officers  for  the  xtra  cession*  Vi  Thursday,  Tov- 
enber  3,  luSl,  Covornor  Hyde  called  a second  extra  session  end  the 
aano  nos  celled  to  * hor  and  pmnlded  over  by  speaker  0*;;  alien  un- 
til n resolution  rs#  offered  and  votod  upon  rolatinr  to  the  officers 
for  thot  extra  sees 1 up 


Hem.  Dwight  H»  Rrawft 


October  11th,  1833 


•3— 


..  , 1°  absence  of  nay  law  bearing  diroctly  usxm 

the  eooatlon  ms  ere  guided,  nnd  hove  bee*  mlded  aololy  in  tS 

thof*for®  *J  *»  «*«  opinion  of  this  depart- 
f a*5*  « T&tml  r m^mlm  a&A  th  ( section 

7.  nrftng  is  not  applicable  relating  to  your  duties. 

*!  «1T?°^a  of  *?*  ttftffcwwaiMi  'vmeral  Assembly  will  creslao 

J2f.rH  I?2  rS3i<m  tofather  "«*  r*ffl»tn  ««  said  officers 

until  re— ©looted  or  r placed  by  ether  officers* 


Tour*  very  truly. 


0LLIV  8 *.  NOL.  U 

•si  stent  Attamny«*C5  nernl 


Attonnoj’wOof}®!*''.  1 


C /To 


tiONU&t  Only  named  beneficiaries  can  claim  on  death  of  soldier  - 
soldier  under  guardianship  may  claim  through  guardian* 


October  ZZ9  1923 


Hon.  H.  ft.  Brown 
Adjutant  General 
Adjutant  General*  s Office 
Jefferson  City,  Mo. 


FILED 

// 

// 


Dear  Bin 


On  August  £6th  we  received  from  your  office  t*o  re- 
quests for  opinions.  Ihe  first  request  was  as  follows! 

■An  ex-soldier  filed  claim  for  bonus 
which  was  approved  during  his  life 
time.  Payment,  however,  could  not  be 
made  due  to  lack  of  funds.  Before  the 
funds  beer  me  available,  the  man  in 
question  died.  Be  left  no  heirs  of 
the  class  designated  in  the  Bonus  Law 
as  entitled  to  receive  the  bonus  of 
deceased  soldier.  He  did  leave  other 
heirs,  however. 

This  office  desires  to  know,  in  view 
of  the  fact  that  the  cl  elm  was  allowed 
before  the  man  died,  whether  or  not  it 
can  be  paid  to  the  heirs  of  his  estate." 

The  second  request  was  as  follows: 

"Tour  opinion  is  /at:  nested  as  to  whether 
the  guf ruirn  of  an  ex-service  man  who 
is  mentally  deficient  would  be  permitted 
to  file  and  sign  a bonus  claim  for  said 
mentally  deficient  soldier,  nd,  if  the 
claim  was  allowed,  should  the  warrant  be 
made  payable  to  the  guardian.” 


Article  4,  Section  44B,  p.  93  of  the  Missouri  State 
Constitution  provides  as  follows: 


#£  - Hon.  H*  Brown 


October  ZZ,  1923 


•The  General  Assembly  shall  have  power, 
for  the  purpose  of  paying  to  each  bon® 
fide  resident  of  the  State  of  Mis  ouri 
fcho  served  honorably  in  the  military  or 
naval  force  of  the  United  States  of  America 
sfc  -ny  tine  bet weal  the  6th  ft&y  of  April, 

131?  and  the  11th  ctey  of  lovember,  1318, 
a bonus  * * * The  Legislature  shall  enact 
such  l «s  as  shall  carry  into  effect  this 
ajsendinent.  .ar  bus b^nd f chi  14 1 

iftthay.  ,01?.,. father,  in  the  order  a:.£sd,  nd 
nonf  nth ft r,  of  ny  deceased  resident  who 
served  honorably  in  the  military  or  naval 
forces,  as  provided  in  this  section,  shall 
be  paid  the  sue  or  allowance  that  such” de- 
ceased resident  would  ,r  be  entities  'co  receive 
hereunder,  if  such  deee&aetd  resident  MAC 

SEsBr™ 

thus  we  see  that  the  constitutional  amendment  above  quoted 
provides  for  the  payment  to  each  bona  fide  resident  of  the  State  of 
Missouri  who  served  in  the  6orld  War  or,  on.  his  death,  to  his  certain 
named  heirs  *aad  none  other1#  In  the  c&se  of  Fahy  vs#  Hackman,  £91 
Ho#  297  l#c*  37®  j MS7  ft#®*  ?5£,  the  Supreme  Court  held  that  this  amend- 
ment is  not  eel  f-e&forotaf  and  said* 

“The  Legislature  shall  enact  such  laws  as 
stay  be  necessary  to  carry  into  effect  this 
amendment . 

The  Constitution  is  dotted  over  with  the 
word  * shall*  as  it  Is  used  here.  * * * * * 

Sftch  Legislator*  night  refuse  to  act,  and 
the  c«aly  remedy  of  the  people  who  framed 
the  amendment  would  be  to  (l)  elect  a dif- 
ferent Legislature,  or  (2)  to  initiate  and 
adopt  the  necessary  laws,  &e  call  attention 
to  this,  not  to  have  it  inferred  that  legis- 
latures do  not  usually  follow  the  sugges- 
tion of  the  Constitution,  &nd  enact  laws,  but 
to  make  it  plain  that  the  very  vital  portion 
of  the  amendment  (contained  In  the  first  lb 
lines!  Centred  a legislative  act  xo  put  the 
smondnant  in  fares,  ■< 


§2  - Hon#  H,  *•  rows 


October  8Z,  1932 


Vie  look  to  the  legislature's  set  of  enforcement  and  In 
the  Laws  of  19£1,  Ed  ■ xtra  -ession,  p.  3 we  find  that  Section  2 
provides  as  follows* 

"In  case  of  the  death  oi  any  ji.-man  a ho 

Yiouicu  XZ  11  via,,  i is  shttUfli  is  ills  traraa 

under  this  act,  the  saae  ah  ail  re  o&  id  to 
iilft  follQ^iiL:  .K-raons.  ift  J&*  order 
and  none,  other l -uxvlvln  alfe  ;j 

hushr#nd.  sccona.  surviving  fifrlln,  iilii  IX 

thorfl  he  marts  limn  one  child  s-urvi  vln , - then 

iMli. Ur  vasaj  JUlfiii  Children,  third.  .au- 
rlTlag  aotherf  fourthr  surviving  XfitihfiE- 
hvery  person  Baking  application  for  a bonus, 
as  hereinafter  provided,  shall  set  forth  in 
his  application  the  names  and  addresses  of 
all  persons  who  would  be  entitled  to  receive 
the  same  in  the  event  of  the  death  of  the  applicant, 
nd  if  such  applicant  shall  uie  before  the  pay- 
ment of  such  bonus,  then  such  application  aha  11 
be  deemed  to  inure  to  the  benefit  of  the  person 
or  persons  next  entitled  thereto,  end  p'  yment  shall 
be  isftde  to  such  person  or  per s ns  upon  proof  of 
Identity  satisfactory  to  the  commission  hereinafter 
provided  for.  IX  j dl  persons  animated  herein  afi 
'..fU-Ufiti  ifi  ili&  UttUfi  S.hUl  ild  before  JfcJUt  o-:.vaent 

thfTfctif  r Jrl  :ht  to  th I nfill y aV-a!  I op .•.«;£•-  :.:id 

determine.  Application  for  bonus  sade  In  behalf 
of  minor  children  shall  be  otde  by  the  duly  ap- 
pointed guard! cn  or  curator  of  such  children,  or 
by  an.'  person  mho  stands  in  loco  parentis  bo 
such  minor  children,* 

Section  9 of  said  lae,  as  amended  by  the  laws  of  1931, 
p,  140  provides  as  follows* 

•It  shall  be  the  duty  of  the  adjutant-general 
to  cet ermine  as  expeditiously  as  possible  the 
persons  who  are  entitled  to  tho  payments  under 
this  act  and  to  sake  such  payments  In  the  gamier 
herein  prescribed,  k plications  for  such  pay- 
ment shall  ie  filed  mlth  the  ad Jutsnt-gerieral 
on  or  before  December  351,  19?£,  end  at  such 
place  or  places  as  the  edjutant-jeneral  may 
designate  and  upon  blanks  furnished  by  the  ad— 


S?4  - Hon.  R.  *.  Brora 


October  k? , 1973 


Jut rat-general:  Provided  further*,  the 

.dlutrat-general  -bell  tnve  the  po^er 
to  adopt  all  prooer  roles  ana  regulations 
not  Inconsistent  herewith  to  c rry  Into 
effect  the  provisions  of  thla  act;  and 
provided  further.  that  all  officers  of 
the  state  or  my  county  arid  ray  city  or 
to *-n  therein  are  hereby  directed  to  furnish 
free  of  chrage,  Inviting,  any  Information 
that  the  records  in  his  office  may  dis- 
close relative  to  the  identity,  place 
and  period  of  residence  sad  the  war  ser- 
vice of  any  soldier  claiming  a payment 
under  this  act,  'hen ever  such  Information 
is  required  by  the  adjutant-general  of 
any  per sod  making  n application  for  such 
bonus  or  any  part  thereof;  and  ny  ap- 
plication for  bonus  heretofore  filed  and 
rejected  aay  be  filed  before  the  adjutant— 
general  and  by  him  again  heard;  and  if  It 
appears  that  the  rejection  of  the  claim 
was  erroneous,  the  rejection  may  be  set 
aside,  rad  the  claim  allowed  end  paid) 
rad  provided  ^further  that  no  department 
of  the  state  government  shall  employ  any 
clerks  for  the  purpose  of  carrying  out 
the  provisions  of  this  act,  except  the  ad- 
jutant-general shell  employ  an  examiner 
of  soldier  bonus  dims  rad  one  steno- 
grapher for  the  handling  of  claims.* 

thus  we  see, In  answer  to  your  first  request,  that  the 
Legislature  provided  the  order  of  payment  rad  to  whom  pay  ble  in 
case  of  death*  It  la  our  human  endeavor  to  mske  every  reasonable 
effort  to  construe  the  law  in  fevor  of  a deceased  soldier*?  person- 
al representative  or  collateral  heirs,  if  it  be  at  all  possible, 
especially  since  the  bonus  might  lapse  for  want  of  a beneficiary. 

In  the  light  of  the  constitution  with  its  express  limitation  rad 
the  laws  Issued  pursuant  thereto,  we  cannot  conscientiously  say  that 
the  personal  representative  or  collateral  heirs  are  entitled  to  the 
bonus  money  unless  the  Legislature  so  Intended.  It  Is  our  opinion 
that  the  Legislature  did  not  so  Intend,  for  they  limited  the  pay- 
ment on  death  of  the  soldier  to  named  beneficiaries *rad  none  other*. 


#5-  Hon.  B.  ••  Brown 


October  kZ,  193C 


using  the  express  language  of  the  Constitution  itself.  They 
further  said,  *If  all  persons  designated  herein  should  die  be- 
fore the  payment  thereof,  tts?  right  to  the  bonus  shell  cease 
and  determine. • In  the  face  of  the  language  of  our  Consti- 
tution and  the  lav  written  pursuant  thereto,  it  Is  subject  to 
no  other  construction,  and  the  feet  that  the  claim  was  allowed 
before  the  soldier  died  will  not  alter  the  hard,  fast  rules 
laid  down  by  the  law. 

Answering  your  second  request,  It  is  the  opinion  of 
this  office  that  the  guardian  of  a soldier  who  is  mentally  de- 
ficient is  permitted  to  file  and  sign  the  bonus  claim  of  said 
soldier,  signing  the  soldier* s name  and  his  name  as  guardian, 
fhere  should  be  proof  of  guardianship  furnished  by  the  guardian, 
but  a certified  copy  of  the  order  of  the  Probate  Court  should  be 
sufficient.  The  soldier* s warrant  should  be  made  payable  to  the 
soldier,  but  of  course  it  can  be  cashed  by  the  guardian  endorsing 
the  same  as  guardian. 


Respectfully  submitted. 


1MU  Ohh  GAAYEhS 
Assistant  Attorney-General 


APPROVED: 


ikQY  MC&irir.ICK 
Attorney-General 


•tO&iFE 


TRADE-MARK : — In  Re.  Rlg&l  TO  REGISTER  TRADE-MARK  "9-0-5  or 
Hine-O-Flve*  applied  to  whiskies  and  other 
into Jil eating  liquor  on  ground  former  registration 
of  said  trade-mark  was  legally  extinguished  by 
either  abandonment  or  by  cessation  of  business 
on  the  part  of  owner  thereof. 


Nu vender  33 , 1933. 


} 


Honorable  Dwight  H.  Brown 
Seeretary  of  state 
Jefferson  Oityf  Missouri 


FILED]' 

/ / 

/ / j| 

— 


Dear  Sir: 


Your  letter  of  November  17,  addressed  to  this 
department,  reads  as  follows: 


"He  wish  to  have  an  opinion  on  the 
enclosed  application  for  trade— nark 
”9-0-5  or  Hine-O-Five"  to  be  applied 
to  Whiskies,  Wines,  Brandies,  Gin 
and  cordial a.  we  now  have  in  our 
files  and  on  our  register  a trade- 
mark of  the  same  and  for  the  same 
products  filed  by  a Corporation 
which  we  understand  is  now  defunct. 

In  order  to  expedite  matters  we  are 
also  enclosing  the  former  application 
which  we  desire  to  have  return  at 
your  earliest  convenience.1* 

The  application  you  enclose  is  an  application 
for  registration  of  oertaln  words  to-wlt,  Hine-u-Flve 
9-0-6  to  be  applied  as  a trade-mark  to  whlsklss,  wines, 
brandies,  gin  and  cordial o.  You  enclosed  an  appli- 
cation for  a trade-mark  *9  0 5"  (Nlne-C-Flve)  made  on 
the  first  day  of  August,  1898,  by  the  V.  ichneider  Whole- 
sale wine  and  Liquor  Oo.,  City  of  at.  Louis,  State  of 
Missouri,  a corporation  organized  under  the  laws  of 
Missouri  and  doing  business  at  that  time  at  905  and  917 
Franklin  Avenue,  9t.  Louis,  Missouri,  as  wholesale  and 
retail  wine  and  liquor  dealers.  This  application 
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w&s  accepted  by  your  office  and  the  number  9 0 5 as  a 
trade-mark  was  described  in  said  application  as  fol- 
lows: 


"The  said  trade- nark  consists  of,  represents 
and  is  designed  as  follows: 


By  the  number  *9  0 5*  in  prominent  gilt 
figures  on  red-colored  ground,  surmounted 
by  a female  figure  in  a sitting  posture 
holding  in  her  right  hand  a sword  and  in 
her  left  hand  a pair  of  scales,  said 
figure  representing  the  goddess  of  Justice; 
and  underneath  of  said  number  *9  0 5"  the 
firm  name  inscribed  in  the  following  manner, 
to-witl 


Trade-Mark 
V.  -iohneider 
Wholesale 

Wine  and  Liquor  Go . , 
at.  Louie,  Ho. 

The  said  trade-nark  being  subject  however  to  such 
variety  of  oolor  and  style  of  letters  as  may  be 
deemed  expedient." 


Your  letter  states  that  it  is  your  understanding 
that  the  corporation  is  now  defunct.  I under  stand  that 
this  trade-mark  is  registered  in  your  office  to  the 
above  named  applicant  therefor,  a corporation,  and  that 
the  records  in  your  office  show  that  the  said  corporation 
is  no  longer  in  existence  and  Is  no  longer  carrying  on 
business. 

" abandonment " in  trade-nar<i  law  le  the  giving  up 
of  a trade-mark.  Abandonment  ino lodes  both  Intention 
to  abandon  and  an  external  act  by  which  the  intention 
le  carried  into  effeot.  It  must  be  an  act  which  shows 
determination  not  longer  to  enjoy  the  right.  0 ark 
Thread  Qo..v.  Armltage.  67  Fed.  896. 
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Abandonment  Is  purely  & question  of  intent.  In 
asslehnex  v,  Planer.  179  U.  3.  13,  involving  the  right, 
in  this  count ry.to  the  trade— mar*;,  of  Austrian  Bitter 
#ater  known  as  "Hunyadi* , the  Federal  Supreme  Court 
said; 

"To  establish  the  defense  of  abandonment 
it  Is  necessary  to  show,  not  only  acts 
indicating  a practical  abandonment,  but 
an  actual  intent  to  abandon,  since  acts 
shi oh,  unexplained,  would  be  sufficient 
to  establish  an  abandonment , may  be  an- 
swered by  showing  that  there  never  was 
an  Intention  to  give  up  and  relinquish 
the  right  claimed. * 


Lapse  of  time  is  merely  one  circumstance  among  others 
to  be  taken  Into  account  in  determining  whether  or  not  an 
Intentional  abandonment  is  to  be  inferred.  The  general 
rule  is  that  trade-mark  rights  are  not  lost  by  mere  nan- 
user,  hut  that  there  must  be  an  intention  to  abandon  the 
trade-mark  or  a distinct  element  of  estoppel  that  will 
make  it  inequitable  to  allow  the  original  owner  to  claim 
exclusive  right  to  use  the  trade-mark  after  a period  of 
non-user. 


In  the  well-known  case  of  the  Carthusian  monks  in 
331  U.  3.  §60,  it  was  held  that  neither  a non-user  nor 
the  adoption  of  a new  trade-mar.*:  constitutes  abandonment 
where  the  circumstances  surrounding  the  course  taken 
are  consistent  with  the  intention  to  retain  the  right  to 
use  the  old  "mark*. 

In  this  case  of  Oar thus lan  monks,  that  body  had  been 
compelled  to  leave  France  and  their  property  was  seised  by 
the  French  Government  and  ultimately  purchased  by  a new 
company  which,  by  authority  of  the  French  law,  manufactured 
a cordial  which  was  called  "Chartreuse* . The  Honks  had 
gone  to  Spain  where  they  manufactured  their  cordial  by  the 
original  formula  but  were  obliged,  at  least  in  France,  to 
apply  & different  trad ©-mark  to  it. 

Fere  Baglin,  Superior  General  of  the  Order  of  Car- 
thusian Monks,  for  himself  and  the  other  members  of  the 
Order,  brought  a bill  in  equity  in  the  New  York  Federal 
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Court  to  restrain  the  French  ooapany  from  selling  Its 
"Chartreuse"  tinder  the  trade- ark  of  the  Carthusian 
Monks  In  the  United  states.  The  facts  were  that  for 
several  hundred  years,  prior  to  1303,  save  for  a brief 
period  following  the  French  Revolution  - the  order  of 
Car t hue lan  Monks  occupied  the  Monastery  of  the  Grande 
Chartreuse,  near  Voiron,  In  the  Department  of  Isere,  In 
France,  This  was  their  Mother  House.  There,  by  a 
secret  process,  they  made  the  liqueur  or  cordial,  which 
upwards  for  half  a century  had  a world  wide  trade  under 
the  naae  of  "Chartreuse".  The  product  was  larkeded  here 
and  abroad,  In  bottles  of  distinctive  shape  to  whloh  were 
attached  labels  bearing  the  Inscription,  "Liqueur  Fabriquee 
a la  ode.  Chartreuse,"  with  a facsimile  of  the  signature 
of  L.  O&roier,  a former  Procureux  of  the  Order,  and  Its 
insignia,  a globe,  cross  and  seven  stars ; and  these  symbols 
with  "Ode.  Ohartrouse"  underneath  were  also  ground  Into 
the  glass. 

This  tr&ue-aark  was  registered  three  times  In  this 
eouatry  - first  In  1876. 

The  French  ootapany  .manufactured  its  product  at  the 
sa^s  place  In  France  at  which  the  Monks  had  manufactured 
their  product,  and  the  French  Company  advertised  It  In 
thle  country  under  the  trade-nark  belonging  to  the  Car- 
thusian Monks.  The  court  held  that  the  Carthusian  Monks 
owned  the  trademark  and  the  f&ot  of  their  being  compelled 
to  cease  business  did  not  destroy  their  right  to  the  trade- 
mark because  they  only  ceased  business  in  France, from  which 
country  they  were  driven,  but  continued  their  business  in 
Spain  and  the  court  said,  the  Carthusian  Monks  were  entitled 
to  the  claim  and  protection  of  their  trade-mark  and  enjoined 
the  French  company. 


However,  four  years  of  disuse  h®  been  held  not  to 
constitute  abandonment.  Burke  v.  Tucker.  178  Mass.  493. 

In  the  case  of  Dannie  ul stilling  O.^apeny  v.  Torrey,  (0.  0.) 
33  App.  Oas.  530,  it  appeared,  toe  Haswle  Distilling  Company 
appealed  from  a decision  of  the  Commissioner  of  Patents 
dls hissing  its  notice  of  ^position  to  the  registration  by 
appellee,  George  V.  Torrey  Company,  of  the  words  " Torrey* s 
Old  Kt.  Vernon  Rye,  34  So.  Market  St.,  Boston,  Established 
1836,"  fte  a trade-tor  k for  ohlskey.  The  notice  of  apposition 
alleges  that  appellant  has  used  the  words  "Mount  Vernon"  as 
a trade- 'ark  for  whiskey. continuously  since  I860.  The  court 
said  that  the  sole  question  before  it  was  priority  of  use 
and  found  that  the  evidence  est&llshed  the  use  by  appellee 
ELnd  his  predecessor  in  ouslness  as  early  ae  1847  or  1848. 


Hon.  Dwight  H.  Brown 
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It  ns  contended,  however,  that  the  appellee  abandoned 
the  uee  of  ita  "mark"  for  twenty  years,  between  1855 
and  1875*  The  facts,  however,  showed  that  during  the 
period  mentioned,  of  twenty  years,  the  law  restricted 
the  sale  of  liquor  and  the  court  held  that,  as  appellee 
had  acquired  the  right  to  and  use  of  the  "mark"  prior  to 
1855,  it  could  not  be  lost  by  any  forced  restriction 
that  might  have  been  placed  temporarily  upon  the  sale 
of  liquor  in  the  State  of  Massachusetts, 


without  having  any  knowledge  on  the  question  as 
to  whether  or  not  the  W.  'Schneider  Wholesale  4ine  and 
Liquor  Oonpany  used  the  trade-mark  continuously  up  to 
the  tine  Federal  Prohibition  beca oe  operative  under 
the  eighteenth  Amendment,  still  it  is  a matter  of  oon- 
Ejon  knowledge  that,  after  the  eighteenth  Amendment  be- 
came operative,  euoh  trade-mark  could  not  be  legally 
used  because  the  liquors  could  not  be  sold  legally. 

If  the  *•  Jolmeider  Wholesale  Wine  and  Liquor  Company 
had  not  gone  out  of  business  and  would,  after  Qeeenber  5, 
assert  Its  right  to  the  trade-mark,  I do  not  think  that 
anyone  else  could  legally  claim  saae  or  register  the 
sane  trade-mark  in  this  State. 

It  appears,  however,  from  a statement  In  your  letter 
that  you  understand  the  ».  Schneider  Wholesale  -vine  and 
Liquor  Company  is  now  defunct  and  has  discontinued  the 
business  in  connection  with  which  the  trade-mark  herein 
under  consideration  was  used.  Assuming  that  the  W, 

Schneider  Wholesale  «lne  and  Liquor  Company  discontinued 
the  business,  in  connection  with  which  the  trade-rmrk 
owned  by  it  was  used,  it  is  the  opinion  of  this  department 
that  the  trade-mark  no  longer  exists  and  must  be  considered 
as  abandoned  because  the  trade-nark  cannot  exist  separate 
and  apart  from  the  business  with  which  it  has  been  connected. 
The  corporation  is  dead  and  the  business  has  been  discon- 
tinued and  this  amounts  to  a legal  abandonment  of  the  trade- 
mark , 


This  department  has  no  information  to  the  effect  that 
the  business  and  the  trade-mark  was  assigned,  and  no  assignment 
of  the  trade-mark  noted  in  the  records  of  your  off lee  prior 
to  the  time  the  corporation  owning  the  trade-mark  ceased  to 
exist. 
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In  the  case  of  uloc-gtix  Dry  Go’.d  3 Company  t. 
||hwar^enbach-^ii|ber  Co  . . 47  App,  Cas.  ( D.  0.}  page 

HUee  of  a word  as  & trade-iaark  cannot 
he  predicated  upon  an  assignment  of 
the  ;aark  by  the  former  member  of  a dis- 
solved copartnership , who  on  dissolution 
of  the  firm  did  not  continue  its  busi- 
ness. Under  such  circumstances,  the  .Ark 
becomes  abandoned  and  subject  to  appropri- 
ation by  anyone.* 


The  point  is  that  the  property  right  in  the  trade-mark 
is  dependent  upon  the  continuous  use  of  the  "mark*  in 
the  business  in  oonneotlon  with  which  the  trade-mark 


is  registered  and  used;  and, when  the  business  ceases, 
the  trade-nark  is  abandoned  and  subject  to  appropriation 
by  anyone. 


Assuming  that  the  business  of  the  owner  of  this 
trade-.-aark,  «.  Schneider  Wholesale  Wine  and  Liquor  Co. , 
was  discontinued  years  ago  when  the  corporation  cessed 
to  exist,  it  is  the  opinion  of  this  department  that 
the  trade-mark  is  abandoned  and  subject  to  appropriation 
by  anyone. 

We  return  herewith  the  application  of  Sidney  Alt- 
man - accompanied  by  one  dollar  bill  which  is  attached 
to  the  application  - for  registration  of  the  above  named 
trade-mark,  also  the  application  of  W.  uohneider  Wholesale 
Sine  and  Liquor  Company  of  August  1,  1898  for  registration 
of  the  above  named  trade- Ark,  together  with  the  letter 
dated  August  3,  1898  to  the  Beoretary  of  state,  by  Rlcli&rd 
Eos ter  enclosing  application  for  trade-mark  and  registration 
thereof . 

Please  acknowledge  receipt  of  these  enclosures. 


Respectfully  yours. 


APPROVED!  

EUWA  D.O.  CROW 

Assistant  Attorney-General, 

ROT  MK1TTKX0K 
Attorney-General . 


TRADE  NAMES  - Only  one  came  can  bo  registered  in  one  application. 
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December  5, 


1933 


Hon*  height  H*  Brown 
secretory  of  Btete 
Jefferson  3 i ty , Missouri 


/ 


-> car  ir : 


■ e h vo  your  request  of  I cvembar  20,  1933,  for  an  opinion  ss 
to  whether  or  not  Hida*s  Bure  u of  Chicago,  Illinois,  la  en- 
titled to  register  ’Black  Vetch-Lord  Nelson— Oscar  Nelson  and 
Southern  Belle"  in  quo  application  or  whether  separate  oppli- 
C'  tions  should  be  filed  for  the  ro  -Istr  tion  of  each  name* 


a call  your  attention  to  chapter  136,  R*  ->*  : o,  1929,  or d in 
particular  to  action  14329  ft*  ■$*  &o*  1929,  which  provides  that 
anyone  wishing  to  register  s trade  arh,  trade  name,  or  emb lam , 


"may  write  out  a description  of  such 
nsaa , term,  dcai-r  or  device , describ- 
ing the  same  secure  to ly7™anSr  fslpn  and 
acknowledge  the  ocas  before  some  officer 
a osa  patent  to  take  acknowledgment  of 
deeds,  and  file  same,  together  with  a 
facsimile  of  the  cam,  term,  design,  or 
device  for  registry  tion,  in  the  office 
of  the  secretary  of  state;  acid  secretary 
shall  deliver  to  m id  mechanic,  rasnufac- 
toror,  association  or  union  of  workingmen , 
or  othar  parsons  so  filing  the  sens,  a 
duly  attested  certificate  of  the  filing 
of  the  st me,  for  which  he  shall  receive 
a too  of  or.©  dollar;* 


© cell  your  attention  to  the  underscored  portion  of  the  above 
statute,  w hero in  the  four  tarns  therein  used  are  all  singular* 


Hon.  H*  thrown 


It  Is,  therefore,  the  opinion  of  this  department  that  the 
ocretary  of  State  should  accept  only  applications  for  the 
rer I strati on  of  a single  name,  design,  etc.,  and  that  no 
more  than  one  trade  n.-ne,  or  design,  can  be  ragi stored  In 
ono  application*  Soch  name  should  be  registered  separately 
and  a fee  paid  fear  each  registration. 


Ha spec t fully  submitted. 


FRAlOaiK  E.  RSAQAK 

Assistant  ttorney  Oen are 1 


■vPl^OYSD: 


wrmrmm 

ttorney  funeral 


fy 
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appropriations 

PRINTING: 

S' 


v nergenc  relief  administration  entitled  to 
paoer  and  printing  from  Printing  ''onmi  salon 
and  be  paid  out  of  appropriation  pder  caption 
"incidental* . 
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r-ece-noer  14,  1033* 


FILED 


don.  wight  H.  rown 
P^'cretar  of  tate 
Jeffers  e City*  Missouri 


i ear  'r.  brown: 

This  If  tn  acknowledge  your  letter  of  ecember  l?th, 
1933,  which  readf  ar  follows: 

ro  time  to  time  new  state  activities 
ar-  established  and  ;nder  the  lawe  govern- 
ing the  Printing  Comal.' b Ion,  we  ar'  required 
to  furnish  neper  for  such  f those  activi- 
ties as  are  not  lodged  under  the  Rleamoay- 
nary  oar  a or  are  not  with  the  fdueational 
Institutions.  There  are  at  this  time  rome 
activities  being  carried  on  which  are  quasi 
Ttate  and  federal,  and  the  "Tinting  Commis- 
sion is  faced  with  the  oroblem  of  determin- 
ing to  what  extent  it  Is  legal  and  moral  to 
furnish  paper  and  printing  for  such  activi- 
ties, 

TO  what  extent  can  the  Commission  go  In 
taking  care  of  paper  requirements  for  thore 
activities  under  Governor  allnce  '"rossley. 

Apparently  the  only  warrant  we  would  have. 

If  the  legislation  of  th*'  department  into 
existence  and  providing  for  Its  adminietra- 
tion  and  operation  throw  h an  appropriation 
bill,  page  No.  141,  fession  Acts,  1933.  w 


on 


Mwi  ht  . 


rown 


w C ■ 14  , ^ '33* 
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••avs  of  41 s sour  1,  1933,  page  469,  provides: 
Section  1. 

"There  In  hereby  so  r opr  la  ted  out  of  the 
state  treasury,  chargeable  t the  eneral 
revenue  fund,  the  sum  of  Two  'mdrcd  Plfty 
Thousand  Dollar*  (260,000),  or  so  much 
thereof  as  nay  be  ordered  by  the  Governor, 
to  be  used  In  the  manner  authorised  and 
directed  by  the  Governor,  together  with 
f"nda  advanced  through  the  Feconetrnc tlon 
finance  Corporation,  or  other  agency  of 
the  Government  of  the  'United  States  of 
America,  for  the  re  ief  of  citizens  of  the 
ftate  of  Missouri  who  are  In  need  of  aid 
by  reason  of  being  reduced  to  dire  distress 
and  want  through  unprecedented  unewployment, 
and  ruinously  low  prices  of  agricultural 
co -i nodi  ties:  Provided,  the  expense  of  admin* 
Istratlon  of  the  amo  nt  hereby  appropriated 
shall  be  paid  out  of  an  appropriation  mi  da 
for  that  purnore,,  and  shall  not  exceed  the 
amount  in  such  appropr  iation  authorised. 

Section  2. 

■*h«re  being  no  adeouate  law  of  this  Stats 
a thorislng  and  providing  the  relief  author- 
ised an.:  provided  b,  this  act,  an  emergency 
is  declared  to  exist  within  the  meaning  of 
the  Constitution)  tneref  re,  this  act  shall 
take  effect  and  be  In  force  or  and  after  date 
of  It#  anproval  by  the  Governor." 

This  act  was  approved  arch  17th,  1933. 


iawe  of  Missouri,  1933,  page  141,  Section  la,  provides: 

"For  emergency  relief  administration  there  Is 
hereby  appropriated  out  of  the  rtate  treasury, 
chargeable  to  the  general  revenue  fund  for 
ad nln Istratlon  of  emergency  relief,  the  sup  of 
lfty  thou rand  dollars  or  so  much  thereof  as 
nay  be  nec eFrary  for  said  purposes  ae  follow rt 

vor  salaries  of  director,  field  representatives, 
office  secretary,  and  stenographers  30,000.00 


h'on.  Dwight  H.  ♦'Town 
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For  enera1  expenses,  travel,  office 
expense?  nel 'ding  communication  and 
Incidental  • SO, 000 *00 


■Total  for  otip  ency  relief  adminis- 
tration   SO, 000  .00" 

This  act  was  ao~ roved  lay  17th,  1957* 


It  Is  seen  that  the  legislature  appropriated  '£50,000 .CO, 
or  so  much  thereof  as  may  be  ordered  by  the  lovernor,  to  be  u.*ed 
In  the  manner  authorised  and  dlredted  by  the  (Jovemor.  therefore, 
the  administration  of  emergency  relief  is  under  the  direction  of 
the  Governor  and  his  apartment • nd  the  [legislature  provided 
60,000.00  to  pay  for  the  expenses  of  administration  of  said  fund. 

Tn  order  for  the  Printing  Commission  to  urnlrh  paper  and 
printing  to  the  emergency  relief  administration  It  would  have  to 
be  determined  (1)  If  the  emergency  relief  administration  is  within 
the  provisions  of  Section  13799,  8,  S.  do.  1999,  n if  It  is,  ten 
(2)  does  the  appropriation  act  ( pige  141)  to  said  emergency  relief 
administration  include  the  payment  for  printing? 


I. 

Section  1379  , R.  ?.  Jo.  1999,  provides  in  part  as  followrt 

"Executive  departments  shall  in  this  and  other 
sect  ions  of  this  chapter  be  construed  to 
mean  both  the  heads  of  said  departments  and 
the  subordinate  branches  thereof,  the  boards, 
commissions,  bureaus  and  officers  appoint*  i 
by  the  heads  of  said  departments  except  the  boards 
of  educational  and  eleemosynary  Institutions  of 
t e state.* 

It  Is  our  opinion  that  the  emergency  relief  administration 
is  a subordinate  branch  of  the  lover  or' e repartner. t,  hence,  "all 
work  to  be  executed  for  the  executive  departments  shall  be  ordered 
t rough  the  oo nm la f loners  of  public  printing,  and  a requisition 
shall  be  obtained  In  advance  signed  by  the  head  of  the  department 
orderin  such  work  and  said  requisition  shall  be  an  roved  by  the 
commissioners  of  public  printing  In  the  same  manner  as  that  pro- 
vided in  section  13-902  of  this  law  respecting  the  examination  of 
aceo  nts."  {Section  13799) 


bon.  "wight  H.  »rown 
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rtate  ex  rel.  IcKJnley  ^ublisMng  Co.,  v.  Hackman^, 

State  Auditor,  314  *0.  33. 

11. 

Article  X,  fee t ion  19 , of  the  Constitution  of  '•Iseouri, 
provides  In  pert  ar  follows* 

"No  moneys  shall  ev^r  be  paid  out  of  the 
treasury  of  this  State,  or  any  of  the  f nde 
under  It a management,  except  In  pursuance  of 
an  appropriation  b;  law*" 

Sent  Ion  11481,  ft.  3.  'lo.  1989,  provides  ae  followet 

"No  war  ant  aha 11  be  drawn  by  the  auditor  or 
paid  by  the  treasurer,  unless  the  money  ha a 
been  previously  appropriated  by  law|  nor 
shall  tbe  whole  Amount  drawn  for  or  paid, 
under  any  one  head,  over  exceed  the  anotmt 
appropriated  by  low  for  that  purpose." 

In  State  v.  olladay,  6S  So.  76,  It  was  hold  that  members 
of  the  state  board  of  equalisation  were  not  entitled  to  war  ante 
on  the  treasury,  for  service  performed  when  there  were  no  funds 
appropriated  for  such  purpose.  The  court  said,  pa  e 77* 

“Ro  appropriation  having  been  made  by  the 
last  den  oral  ^srembly  for  payment  of  the 
members  of  the  State  Board  of  Equalization 
for  services  in  the  year  1^76,  and  that  wade 
by  the  preceding  Owner  al  Assembly  for  that 
purpose  having  been  exhausted,  the  nudltor 
Is  not  authorised  to  draw  warrftnte  on  the 
Treasury  In  their  favor." 

In  ; tate  ex  rel . v.  iienderson,  160  Fo.  190,  1.  c.  213,  the 
court  said* 


"Hot  a dollar  of  the  Tutus  raised  imder  this 
act  can  be  paid  out  of  the  Treasury  without 
an  express  statute  of  the  state  disbursing 
it  to  arch  par poses  as  the  Legislature  may 
devote  It  to." 
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In  ftate  e*  r*l  * waekmann,  £07  5*  "•  « 64,  1*  c*  66,  the 
court  raid i 

"Has  th  state  board  of  equalisation  authority 
under  the  law  to  employ  a stenographer  at 
the  expense  of  the  state?  If  such  board  of 
equalisation  (hereinafter,  for  brevity,  called 
simply  the  board)  has  any  such  authority,  this 
authority  '’mat  be  bottomed  on  some  statute* 

Tor  It  Is  fundamental  that  no  of fleer  in  this 
state  can  pay  out  the  money  of  the  state, 
except  pursuant  to  statutory  authority  author* 
lain..;  and  warranting  such  payment*” 

The  aunroprlatlon  act,  page  141,  aws  of  Missouri,  1933, 
does  not  provide  for  printing  and  binding*  The  only  provision  for 
such  would  be  embraced  5n  the  word  "incidental".  (”,ror  general 
expenses,  travel,  office  e pen res,  Including  communication  nd 
Incidental'' ) 

Th©  word  11  incidental 11  was  defined  in  the  case  of  The 
Robin  Joodfellow.  The  Hob In  ray.  The  Robin  Hood.,  2 F.  (2d) 
924,  1.  c*  926.  as  follow*! 

" * Incidental, * obviously,  means  depending  upon 
or  appertaining  t somethin  else  as  primary* 
,eurrlll,s  -*aw  Dictionary  defines  "Incident" 
as  "belonging  or  appertaining  to;  following; 
depending  upon  another  thin,?  as  more  worthy* 

© * A thing  may  be  necessarily  or  Inseparably 
Incident  to  another,  or  usually  so."  webrter 
dei'lnes  It  thus i "something  necessarily 
appertaining  to  or  depending  on  another,  which 
Is  termed  the  principal."  Th  mas  v,  Harmon, 

46  rinn  (R.  Y*)  75,  77.*  4 ords  and  Phrases, 

"lret  erles,  p.  3494. 

Lord  Punevin,  In  h*usfce«  of  Harbor  of  Dundee 
v.  Nleol,  (1916)  a.  L.  A.  C.  580,  saldt 
Mndldental,  In  ay  \lew  means  incident  to  the 
main  purpose  of  the  main  business.* 

♦livery  of  lumber  Is  Incidental  to  sal*  or 
traffic,  the  ma'n  object;  and  delivery  may  be 
made  in  any  customary  manner.  If  traffic  Is 
interstate,  it  must  be  shipped  In  the  usual 
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and  customary  way.  handing  lumber  on  a 
truck,  a car,  or  a ship,  for  delivery  In 
the  usual  way,  is  no  doubt  incidental  to 
the  business  of  trafficking  in  1 :«bert  and 
the  loading  nay  be  by  the  regular  enployeos 
of  the  1 rtber  company  or  by  a special 
employee.  mploying  11  aslant  to  load  its 
1 mber  in  carrying  forward  its  business  in 
the  lumber  traffic  b>  the  lonb  r company. 

Is  not  engaging  In  the  uttslneas  of  steve- 
doring, even  though  a small  per  csnt.  (lore 
than  4 per  cent.,  X think  the  testimony 
shows ) of  the  ca  go  did  not  belong  to  the 
charterer,  but  to  others  to  whom  snace  had 
been  ;iven." 


III. 

e cor  elude  that  In  order  for  the  emergency  relief  ad  in- 
is trat ion  to  carry  out  the  purposes  for  which  formed  that  It  Is 
neeesrary  for  It  to  have  printing  done,  hence,  the  word  "inc 3 dental " 
used  In  the  a proprlatlon  net  would  Include  printing. 

It  Is  our  opinion  that  the  Printing  Commission  must  furnish 
paper  and  printing  to  the  emergency  relief  administration,  subject, 
howev  r,  to  the  following:  1)  That  said  printing  be  used  In 

administering  the  fund  appropriated  for  ’m  employment  rolief  ( pa-,* 
469,  Laws  of  iissourl,  ir>33 ) and  for  state  purposes  solely  (not 
ederal},  and  (S)  that  the  expense  of  printing  be  paid  fro*?  that 
part  of  the  appropriation,  na  e 141,  Laws  of  Jlssourl,  1933,  to-wlt: 

" or  general  expenses,  travel,  office 
expenses  Including  communication  and 
Incidental  PP0,000.00" 


Y urs  very  tr'iy. 


James  dorr -vos  tel 

Assistant  Attorney-  General 

APPRO*  D: 


jLara 


I V '4c  ' ITfR  TCK 
Attorney-  'eneral 


jalami^b  and  jf'tfjus: -foreclosure  oi  school  *und  mortgage  by  sheriff, 

fees  same  as  upon  execution. 

i V j 
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December  27,  1933. 


Mr.  John  8.  Brooks, 

Presiding  Judge  County  Court, 
Trenton,  Missouri. 


Dear  Sir: 

We  are  acknowledging  receipt  of  your  letter  in  whieh  you 
incjuire  as  follows: 

"The  County  has  some  money  loaned  out  of  the  School 
Fund  that  we  expect  to  foreclose.  7e  want  to  know 
what  the  Sheriff's  commission  would  be  on  these 

sales. 

For  example,  if  our  loan  amounted  to  $1000.00  and 
we  bought  it  in  for  $1100.00,  what  would  the  Sher- 
iff's commission  be? 

Also,  if  a sale  of  property  is  ordered  and  publica- 
tion made,  and  then  aaie  ordered  stopped  by  the 
Court,  can  the  Sheriff  collect  commission  on  sale 
not  made.  If  you  will  give  us  this  information 
we  will  appreciate  it." 

In  Jackson  County  v.  Stone,  138  Ho.  577,  it  was  held  that 
& sale  under  a School  Fund  mortgage  by  the  Sheriff  is  not  a 
sale  under  a "mortgage  with  power  of  sale,"  and  that  the  Sheriff's 
fees  for  such  services  are  the  same  as  he  is  entitled  to  on 
money  received  on  execution.  The  Court  at  page  582  says: 

"In  this  case  the  defendant  as  sheriff,  in  the  dis- 
charge of  his  official  duty  as  such,  levied  on, 
advertised  and  sold  the  mortgaged  land,  on  a duly 
certified  copy  of  the  order  of  the  county  couTt, 
which  the  statute  declares  'shall  have  the  effect 
of  a fieri  facias  on  a Judgment  of  foreclosure  by 
the  circuit  court,  'the  execution  to  be  issued 
shall  be  a special  fieri  facias,  in  accordance 
with  the  Judgment,  and  shall  be  executed  and  re- 
turned as  executions  in  ordinary  civil  suits.  ' 

* * *It  necessarily  follows  from  what  has  been 
said  that  no  part  of  such  amount  was  received  by 
the  defendant  'as  commission  for  acting  as  trustee 
in  a deed  of  trust  or  mortgage  with  power  of  sale  * 
within  the  meaning  of  said  section  * * 


Seotion  11789,  R.  S.  Ko.  1929,  fixes  the  fees  allowed  to 
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the  Sheriff  for  his  services,  and  among  other  things  provides 
as  follows: 


"•  * *For  commission  for  receiving  and  paying 
moneys  on  execution  or  other  process,  where 
lands  or  goods  have  been  levied  and  advertised 
and  sold,  three  pre^eent  on  five  hundred  dollars 
and  two  per  cent  on  sll  sums  above  five  hundred 
dollars,  and  half  of  these  suae,  when  the  money 
is  paid  to  the  sheriff  without  a levy,  or  where 
the  lands  or  goods  levied  on  shall  n^t  be  sold 
and  the  money  is  paid  to  the  sheriff  or  person 
entitled  thereto,  his  agent  or  attorney. " 

In  Miller  v.  ”uegge,  27  I£o.  App.  670,  675,  it  is  said: 

"But  the  sheriff,  as  already  stated,  Is  entitled 

$o  a commission  on  the  sum  of  money  which  he  re- 
ceived and  paid  over." 


If  the  County  Court  forecloses  a county  school  fund 
mortgage  and  the  land  sold  for  the  sum  of  $1100.00,  the  Sheriff 
would  be  entitled  to  a commission  of  3^  on  the  first  500.00, 
whloh  would  be  $15.00,  and  & commission  of  2^  on  the  remaining 
$600.00,  which  would  be  $12.00,  or  a total  commission  of  -*27.00. 


If,  after  the  sale  of  property  i8  ordered  and  publication 
made  and  the  sale  stopped  and  the  money  is  paid  over  to  the 
Sheriff,  or  to  the  county  and  not  to  the  Saeriff,  the  Sheriff, 
under  the  foregoing  section,  is  entitled  to  one-half  of  the 
commission  above  set  out.  In  other  words,  after  the  sale  had 
been  ordered  and  publication  made  and  the  loan  of  Si 000. 00 
was  paid  off  and  the  sale  stopped,  then  the  Sheriff  would  be 
entitled  to  the  commission  of  one  and  one-half  per  cent  on  the 
first  $500.00,  which  would  be  $7.50,  and  one  per  cent  on  the 
second  $500.00,  which  would  be  $5.00,  or  a total  of  $13.50. 

It  is  therefore  our  opinion  that  the  Sheriff  is  entitled 
to  a commission  of  3 ja  on  the  first  $500.00  and  2$  on  sums  over 
$500.00  on  money  collected  by  reason  of  the  foreclosure,  and 
if,  after  sale  is  ordered  and  publication  made,  the  sale  is 
stopped  and  the  loan  is  paid  off,  then  he  is  entitled  to  a 
commission  on  the  money  received  by  the  county  under  the  mort- 

fage , at  the  rate  of  one  and  one-half  per  cent  on  the  first 
.500.00  and  one  per  cent  on  all  over  $500.00. 


APPROVED: 


Very  truly  yours. 


v - / /r 

Assistant  Attorney  Gene 


Attorney  General. 


VWH;S 


BUILDING  AND  LOAN  ASSOCIATION: 

Definintion  of  what  are  receipts  under  Section  5604 
Revised  Statutes  Missouri  1929,  amended  1931, page  155. 


Janufry  30,  1933 


Bureru  of  Building  and  Lorn  Supervision 
Jefferson  City,  Missouri 


Gentlemen: 


This  office  sc knowledges  receipt  of  your  letter 
dated  January  23,  1933,  attaching  letter  of  Cape  Girardeau 
Building  -nd  Loan  Asnoclation  dated  J nuary  19,  1933,  which 
letter  letter  is  in  part  as  follows: 

"This  Association  is  now  requiring  notice  from 
it*s  stockholders  who  wish  to  withdraw  their 
certificates  of  stock  in  this  Association  end 
intend  to  pay  withdrawals  in  accordance  with 
Seotion  5604  of  the  Building  and  Lo  n Laws  of 
Missouri.  We  would  like  to  ask  you  to  give 
us  your  interpretation  of  this  section  which 
states,  "At  no  time,  however,  shall  more  than 
one-h"lf  of  the  receipts  of  the  corporation  for 
any  fiscal  month,  etc."  We  would  like  to  know 
whether  one-half  of  the  receipts  should  be 
interpreted  as  one-h? If  of  our  income  from  dues, 
interest  -nd  penalties  or  whether  the  repryment 
of  lor  ns  in  full  or  part  should  be  included." 

Your  letter  of  date  January  23,  1933,  is  in  prrt  as 

follows: 


"Please  note  the  enclosed  letter  received  by  this 

Department,  requesting  -n  opinion  regarding  Section 

5604  of  the  Building  •’nd  Loan  L-ws  of  Missouri". 

The  by-laws  of  the  C~pe  Girardeau  Building  and  Loan 
Association  nor  a share  of  its  stock  are  not  before  us. 

The  laws  contained  in  the  Revised  Statutes  of  F is sour i 1929 
with  reference  to  Building  -nd  Loan  Associations  were  rerealed  and 
are  now  found  in  Session  Acts  of  1931,  peges  141  to  165  inclusive. 

Section  5585  of  the  above  laws  provides  that  'lot  less 
than  twenty-five  wersons  rary  psaoeiate  themselves  together  with  the 
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intention  to  constitute  a corporation  by  acquiring  real  estate, 
making  improvements  thereon,  removing  encumbrances  therefrom,  by 
advancing  to  its  numbers  out  of  a fund  rccumul?,ted  by  the  payment 
of  periodical  installments  or  otherwise,  a sum  equal  to  the  prr 
value  of  their  shares,  and  the  corporation  is  for  the  further 
purpose  of  accumulating  the  savings  of  its  members  to  be  returned  to 
such  of  its  members  who  do  not  obtain  advances  for  any  of  the 
nunofie8  above  mentioned  when  the  savings  and  the  profits  arising 
therefrom  shall  amount  to  a certain  sum  per  share,  as  specified  in 
the  ;'  rticles  of  ’greeinent. 

Section  5586;  That  the  limit  of  the  capital  to  be 
accumulated,  the  number  of  shares;  the  par  value  of  each;  the  number 
of  shares  subscribed  and  that  the  first  month's  dues  have  been  paid 
thereon  shall  be  stated  in  such  Articles  of  Agreement. 

Section  5588:  That  any  such  association  may  increase  its 

capital  stock  in  the  manner  provided  in  the  last  named  section. 

Section  5593:  Thtt  the  object  of  such  corporation  shall 

be  the  g ccumulat ion  of  a capital  in  money,  to  be  derived  from  pryments 
by  its  members  in  periodical  installments  or  otherwise,  md  from  the 
profits  j nd  accumulation  arising  from  the  investment  of  such  payments. 
The  capital  may  be  issued  in  pi3paid  or  installment  shares.  The 
certificate  of  stock  together  with  the  by-laws  and  the  provisions  of 
Chapter  35,  shall  determine  the  liability  of  the  association  to  the 
stockholders  ~nd  the  relations  of  the  stockholders  to  the  association. 
C'T>it?l,  as  pccumulcted,  shall  be  lo  ned  or  advanced  to  members  of 
the  corporation  who  shall  give  security  for  and  make  p yment  of  all 
dues, interest , premium  and  fines  until  each  share  so  - dv*  need  upon 
shall  reach  its  full  value.  Such  association  conditionally  may 
acquire  title  to  real  estate  and  may  ccumulate  from  the  earnings  a 
"contingent  fund"  for  the  na yment  of  contingent  losses  and  an 
"undivided  profit  fund"  both  of  which  may  be  loaned  and  invested  as 
other  fundB  of  the  association.  At  any  time  the  association  has 
funds  in  excess  of  the  amount  needed  for  lo^ns  to  its  members  and  the 
payment  of  matured  shares  and  withdrawals  and  borrowed  money,  it  may 
invest  in  other  obligations. 

Section  5594:  The  moneys  accumul  ted  from  payments  on 

account  of  stock,  interest,  premium  and  finan,  or  from  any  other 
source,  rfter  proper  allowances  for  expenses  and  other  provisions  as 
to  the  withdrawal  nd  cancellation  of  shares  and  accumulation  of 
contingent  fund,  mry  be  offered  to  shareholders  or  shareholder  who 
sh^ll  bid  the  highest  premium  for  the  preference  of  a loan  or  advance 
on  his  or  their  respective  shares.  The  directors  may  make  loans 
to  others  than  stockholders  on  the  security  specified,  r nd  may  dispose 
of  such  log  ns  and  investments  as  funds  may  be  needed  for  making 
lO'ns  to  members  or  for  the  other  purposes  of  the  association. 
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Section  5595 i Premiums  or  lo  n fees  for  loans  or  advances 

shall  consist  of  a percentage  on  the  mount  to  be  loaned,  advanced 
or  borrowed,  and  shall  be  a charge,  in  addition  to  interest  -s 
aforesaid,  on  the  amount  loaned,  and  such  premium  or  loan  fee 
together  with  interest  and  fines  paid,  shall  be  received  by  the 
association  as  a profit  on  the  amount  of  capital  invested  in  said  loan, 

Section  5597:  Th^t  when  a member  procures  a lo^-n  or 

advance  from  the  association  he  shall  transfer  and  pledge  his  shares 
of  stock  therein  to  be  held  until  the  value  thereof  has  been  fully 
r^sid  -nd  until  all  payments  of  dues,  interest  end  fines  have  been 
made  and  all  other  liens  thereon  discharged. 

Section  5600:  Any  such  corporation  nay  purchase,  hold, 

convey,  lease  or  mortgage  real  estate  purchased  at  the  foreclosure 
of  any  mortgage,  deed  of  trust,  judgment,  lien  or  other  encumbrance 
held  by  it. 

Section  5601:  A shareholder  nay  repay  a.  loan  at  any  time 

upon  the  terms  and  conditions  fixed  in  its  by-laws.  If  there  be 
no  by-laws  on  the  subject,  then  on  a settlement  the  borrower  shall 
be  charged  with  the  full  amount  of  the  loan,  together  with  all 
installments  of  dues,  interest,  premium  and  fines  and  other  suras 
of  money  then  remaining  due  and  imp- id,  and  shall  receive  and  be  given 
credit  if  he  desires  to  surrender  his  shares,  for  the  withdrawal 
v*lue  of  the  shares  so  pledged  In  accordance  with  the  rule  hereinafter 
provided  for  the  withdrawal  ■ nd  oancell- tion  of  shares. 

Section  5602:  Every  association  shall  accumulate  from 

its  earnings  a contingent  fund  for  the  payment  of  contingent  losses 
and  at  le-st  three  per  cent  of  the  net  earnings  shall  be  set  aside  in 
February  and  August  of  e;  ch  year  to  such  fund  until  it  reaches  at 
least  five  per  cent  of  the  total  assets.  £11  losses  shall  be  paid 
out  of  such  fund  until  the  sprue  is  exhausted  and  whenever  the  amount 
in  such  fund  falls  below  five  per  cent  of  the  assets  shall  be 
replenished  by  semi-annual  appropriations  of  et  least  three  per  cent 
of  the  net  earnings  until  it  reaches  five  per  cent.  All  losses 
sh-  11  be  assessed  in  the  s^rae  proportion  and  manner  on  all  members 
after  the  amount  in  the  contingent  fund  has  been  applied  to  the 
payment  of  same. 

Section  5603:  Each  shareholder  shall  pay  a sura  fixed  as 

dues  for  each  share  held  by  him,  as  a contribution  to  the  capital  of 
the  association  until  such  payments  aggregate  the  ultimate  value  of  such 
share  or  shares.  Whenever  a share  shall  be  matured  and  unpledged 
to  the  association,  payments  thereon  shall  cease  and  the  holder  may 
withdraw  same  as  provided  in  this  ; ct.  If  not  withdrawn,  such 
stock  shall  become  fully  paid  in  a sura  equal  to  the  matured  value  of 
such  shore;  not  more  than  one-half  of  the  funds  in  the  treasury  of 
the  association  can  be  applicable  to  the  payment  matured  shares 
without  the  consent  of  the  directors;  the  directors  may  in  their 
discretion  retire  the  unpledged  full  paid  shares  or  prepaid  shares 
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at  any  time;  and  may  retire  installment  shares  at  any  time  after  the 
expiration  of  three  ye^rs  from  the  date  of  issue  thereof  by  enforcing 
the  withdrawal  of  the  same,  provided  that  the  matured  shareholders 
shall  be  entitled  to  receive  and  shall  be  paid  the  full  value  of 
their  shares  at  the  time,  less  all  fines  and  their  proportionate  part 
of  any  loss.  Borrowing  shareholders  shall  in  addition  to  the  dues 
aforesaid  pay  interest  or  premiums  on  each  share  borrowed  upon  until 
such  shares  shall  reach  the  ultimate  value  thereof,  when  the  shares 
shall  be  cancelled, 

Section  5604:  This  section  prescribes  the  conditions 

on  which  shareholders  may  withdraw  from  the  association  among  other 
provisions,  and  the  vital  one  so  far  as  the  question  in  hand  is 
concerned  is  as  follows: 

I 

"At  no  time,  however,  shall  more  than  one-half  of  the 
receipts  of  the  corporation  for  any  fiscal  month,  and, 
when  the  corporation  is  indebted  on  matured  shares  of 
an  earlier  series,  not  snore  than  one-third  of  said 
receipts,  be  applicable  to  the  demands  of  the  withdrawing 
shareholders,  or  of  shareholders,  whose  stock  has  been 
forfeited  in  the  manner  hereinafter  provided,  without 
the  consent  of  the  directors." 

The  first  legislative  enactment  touching  the  question  of 
what  portion  of  the  funds  of  the  association  to  be  used  for  withdrawals 
is  found  in  Bess ion  Acts  1887,  page  111.  That  provision  was  as 
follows: 


"At  no  time  however  shall  more  than  one  half  of  the 
un-lo  ned  funds  in  the  treasury  of  the  corporation 
be  applicable  to  the  demands  of  the  withdrawing 
shareholders  without  the  consent  of  the  board  of 
directors" . 

The  conditions  prescribed  in  the  above  quoted  law  was 
amended  by  the  Laws  of  1895,  page  111,  Section  15,  so  that  the  section 
re^d  that  one-half  of  the  receipts  of  the  corporation  for  any  fiscal 
month  could  be  used  to  pay  withdrawals  instead  of  one-half  of  the 
unloaned  funds  in  the  treasury  of  the  corporation.  The  section  was 
carried  in  the  same  form  from  1895  until  the  present  time. 

Prom  the  brief  outline  of  the  statutory  provisions  with 
reference  to  building  and  loan  associations, it  is  clear  that  such 
associations  are  designed  for  the  accumulation  of  the  money  of  the 
members  by  periodical  payments  into  its  treasury,  such  money  to  be 
invested  from  time  to  tine  in  loans  to  the  members  on  re= 1 estate  or 
on  their  shares  of  stock,  the  borrowing  member  to  pay  interest  and  a 
premium  therefor  end  -Iso  continuing  his  fixed  periodical  installments, 
all  of  which  payments  together  with  the  non-borrowers*  p;  yments 
including  fines,  forfeitures  pud  fees,  go  into  a common  fund  until 
such  time  as  the  installment  payments  and  the  profits  amount  to  the 
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face  value  of  all  the  shares  In  the  association  matures  the  certificates 
of  stock  and  cancels  the  borrower’s  debt. 

The  whole  working  of  the  law  under  building  and  loan 
associations  indicates  mutuality  or  a purpose  to  assist  all  the  share- 
holders, All  of  the  contributions  to  the  treasury  of  the  a.sso elation 
after  expenses  and  losses  are  paid  ra  y find  their  w?„y  into  the  capital 
stock  of  the  corporation,  so  that  each  member  has  a contributed 
interest  therein.  The  capital  stock  is  a common  fund  contributed  by 
all  of  the  members.  Therefore  when  a loan  is  paid  to  the  corporation 
it  is  but  the  payment  into  the  treasury  of  a common  fund  theretofore 
paid  in  by  the  members. 

The  case  of  Powell  v.  Doyle,  93  Missouri  Appeal, 296,  w as 
a case  where  the  association  undertook  to  retire  stock  in  the 
association  and  to  issue  the  notes  of  the  association  in  lieu  of  the 
shareholders*  proper  proportion  of  the  monthly  cash  receipts.  The 
statute  read  then  as  it  does  now  as  to  withdrawals.  On  the  view 
of  the  court  on  what  was  meant  by  the  term  "cash  receipts1*,  the  court 
at  page  301  of  the  opinion  s-  id: 

**If  the  cash  receipts  of  the  month  on  h-  nd  had  not  been 
sufficient  for  that  purpose,  then  the  retirement  of  the 
stock  could  not  have  been  legally  accomplished.  This  is 
too  plain  for  controversy.  Such  a course  of  procedure 
wholly  ignores  the  explicit  mandatory  provisions  of  the 
statute.  It  was  a flagrant  violation  of  the  association's 
charter" . 


"hd  further  on  the  same  page: 

"In  such  esses  the  fimds  must  come  out  of  the  monthly 
cash  receipts  of  the  corporation,  required  through  the 
ordinary  channels  of  its  business". 

Money  acquired  through  the  ordinary  channels  of  the 
association's  business  of  course  would  include  payment  of  lo'  ns,  as 
well  as  collection  of  assessments,  dues,  premiums,  fines,  etc. 

In  our  opinion  the  term  "one— h- If  of  the  receipts  of  the 
corporation  for  any  fiscal  month"  includes  loans  theretofore  made 
by  the  corporation  nd  paid  into  its  treasury  durin  - such  fiscal  month 
for  in  that  way  will  the  mutuality  of  the  association  be  carried  out 
and  the  withdrawing  member  who  hr s kept  hia  obligations  with  the 
association  be  paid  his  proper  share  of  a fund  he  has  helped  build. 

Yours  very  truly. 


APPROVED: 

Attorney  General. 
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GILBERT  LAMB 

Assistant  Attorney  General. 


RIGHT  OF  BUILDING  AND  LOAN  ASSOCIATION  TO  PLEDGE  ASSETS, 
RIGHT  TO  BORROW  MONEY  OUTSIDE  OF  THE  STATE  OF  MISSOURI, 
RIGHT  TO  JOIN  FEDERAL  HOME  LAND  BANK. 


February  25,  1933 


Rure^u  of  Building  ^nd  Loan  Supervision 
Jefferson  City,  Missouri 
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Dear  Sir: 


This  office  acknowledges  receipt  of  your  letter  dated 
February  9,  1933,  in  whlcb  you  inquire  as  follows: 

■1.  Has  a Missouri  association  the  authority  to 
pledge  its  assets  as  security  for  a loan? 

2.  Hss  an  association  the  authority  to  borrow 
money  outside  of  the  State  of  Missouri  and  send  its 
• s~et8  beyond  the  border  of  the  state,  outside  the 
jurisdiction  of  this  Department  and  Missouri  Courts? 

3.  Have  the  officers  of  Missouri  associations 

the  right  to  Join  the  Federal  Home  Land  Bank  and  thereby 
bind  members  to  a Joint  and  several  liability  that  was 
not  contesrrlated  when  they  became  members  and  without 
their  knowledge  and  consent?" 


The  assets  of  s building  and  loan  association  under  the  laws 
of  Missouri  consist  of  p-  ymente  on  account  of  stock,  interest, 
premiums,  fines  and  fees,  together  with  the  obligations  of  the 
shareholders  of  the  association,  so  that  I take  it  your  inquiry 
number  one  is  whether  the  obligations  of  the  shareholders  of  the 
association  may  be  pledged  as  security  for  a lorn  to  the  association, 
tinder  Sections  5594  and  5597,  Laws  1931,  pages  149  and  151, loans  or 
adv' ncements  made  to  shareholders  must  be  on  a non— negot table  note 
executed  by  the  shareholder , secured  by  a first  mortgage  or  deed  of 
trust  on  real  estate  and  accompanied  by  a transfer  pledge  of  the 
shares  of  stock  of  the  member  obtaining  the  loan  or  advance. 

'’’he  term  no n-negot table  as  used  in  the  foregoing  section  h»s  been 
construed  in  the  case  of  L*yton  v.  Hough,  169  Missouri  fppe?l,  213. 
229,  r a follows.* 


The  statute  itself  regul  ting  these  oomo^nles,  when 
providing  in  what  is  now  section  3392,  R’.  3.  1909, 
th't  they  ?re  non-negot table,  does  no  more  than  put 
into  the  st  tute  r construction  that  had  long  before 
been  apolied  by  the  courts,  in  holding  that  notes. 
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given  to  these  companies,  are  not  commercial  paper. 

(Sea  3applngton  t,  Aetna  Loan  Co., supra).  By  the 
statute  it  la  provided,  that  "for  every  loan  or 
advance  made  as  aforesaid,  a non-negot labia  note  or 
a bond  secured  by  first  mortgage  or  deed  of  truet  on 
reel  estate  shell  be  given,  accompanied  by  a transfer 
and  pledge  of  the  shares  of  stock  of  the  member  or 
members  ao  obtaining  a loan  or  advance.  3 id 
shares  so  transferred  and  pledged  shall  be  held 
by  (the)  corporation  as  additional  or  collateral 
security  for  the  performance  of  the  agreements, 
covenants  and  conditions  of  said  note  or  bond  and 
mortgage  or  deed  of  trust*.  As  me  construe  this 
term  "non- negotiable*,  as  apolied  to  those  building 
and  loan  oomp?nles.  It  means  non-assignable" ■ 

The  notes  of  the  shareholders  would  not  have  validity  as 
pledged  assets  unless  such  notes  were  assigned  as  collateral 
security.  Under  the  above  holding  we  think  the  notes  would  not 
be  assignable  for  any  purpose  and  therefore  answer  your  inquiry 
number  one  In  the  negative. 


Section  5607  laws  1931,  page  156,  authorizes  a building 
and  loan  assool&tion  If  so  provided  In  its  by-laws,  to  borrow 
money  for  certain  purposes,  so  that  In  the  first  place  whether  an 
association  is  authorised  to  borrow  money  under  any  circumstances 
depends  on  whether  or  not  such  authority  is  given  by  the  by-laws. 
While  we  do  not  find  any  adjudications  on  the  subjeot,  no  reason 
appears  If  an  association  hee  authority  to  borrow  money  why  it 
oould  not  borrow  money  beyond  as  well  as  In  the  State  of  Missouri. 
The  answer  to  your  inquiry  number  one  answers  the  remainder  of 
your  inquiry  number  two. 


as  to  your  Inquiry  number  three,  it  is  well  settled  and 
needs  no  citation  that  the  obligations  of  contracts  oan  not  be 
impaired  by  acte  done  or  even  Legislation  enaoted  subsequent  to 
the  entering  into  of  the  contraot.  Therefore  unless  ths  contract 
provides  thnt  an  association  may  join  ths  Federal  Home  Land  Bank, 
or  unless  the  lew  gave  such  right  et  the  time  the  contract  was  m?de 
then  your  inquiry  number  three  would  be  anewered  in  the  negative. 
Tou  do  not  submit  a form  of  contract  nor  do  you  state  the  date 
when  the  contract  inquired  about  was  entered  into,  therefore  we  are 
unable  to  further  answer  your  inquiry  number  three. 


Very  truly  youre. 


APPROVED: 


GILBERT  LAMB 

Assistant  Attorney  General. 


Tttorney  General. 
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IN  E2:  House  Bill  No.  G39  relating  to  registration  of  voters 
in  towns  of  10,000  to  30,000  inhabitants. 
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June  5, 


1993. 
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Buxton  4 Skinner  Printing  end  Stationery  Co. , 
90 6- SOS  North  Fourth  Street, 

St.  Louis,  Missouri. 


Attention:  Mr.  R.M.  Kendrick 


At  the  request  of  Governor  Park,  this  department 
writes  you  In  reply  to  your  lettesof  May  £9  and  June  1, 
1995. 

See.  t.  Art.  Till  of  the  Constitution  of  the  State 
of  Missouri  as  amended  by  the  Constitutional  Convention 
February  £9,  1994  and  approved  by  the  voters,  provides  ss 
follows: 

"All  eitimen s of  ths  United  States, 
including  oeoupante  of  soldiers*  and 
sailors ’ homes,  ever  ths  age  of  twenty- 
one  years  who  have  resldsd  In  this  stats 
one  year,  and  in  tha  county,  city  or  town 
sixty  days  immediately  preceding  the  else* 
tlon  at  whleh  they  offer  to  vote,  end  no 
other  person,  shall  be  entitled  to  veto  at 
all  elections  by  the  people;  provided,  no 
idiot,  no  insane  person  end  no  person  while 
kept  in  any  poor-house  at  publle  expense  or 
while  confined  in  any  publle  prison  shall  be 
entitled  to  vote,  and  parsons  convicted  ef 
felony,  or  erlne  connected  with  the  exercise 
of  tha  right  of  suffrage  nay  be  excluded  by 
law  from  tba  right  of  voting.  " 

See.  3 of  House  Bill  No.  639  provides  as  follows: 

"Every  sale  and  fenale  citizen  of  tha 
United  states,  and  every  person  of  fore lgn 
birth  who  shall  have  declared  his  intention  to 
become  a citizen  of  tha  United  states  accord- 
ing to  law,  not  loss  than  one  year  or  more  than 
five  years  before  he  offers  to  register,  who 
is  over  ths  age  of  91  years,  who  has  resided  in 
the  Stete  one  year  next  preceding  tha  election 
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at  whieh  he  offers  to  Tote,  and  daring 
the  lest  60  deye  of  that  tine  shall  hare 
resided  In  the  olty,  and  during  the  last 
ten  days  of  that  tine  In  the  ward  or  pre- 
cinct at  whiah  he  offers  to  rote,  who  has 
not  bean  convicted  of  bribery,  perjury  or 
other  infamous  Crimea  affecting  his  fran- 
chise, nor  directly  interested  in  any  bet 
or  wager  depending  upon  the  result  of  the 
election,  shall  be  entitled  to  vote  at 
such  election  for  all  officers,  state  or 
municipal,  mads  elective  by  the  people  or 
at  any  other  election  or  primary  held  in 
pursuance  of  the  laws  of  the  State;  but 
he  shall  not  vote  elsewhere  than  In  the 
election  precinct  where  his  name  Is  regis- 
tered, and  whereof  he  is  registered  as  a 
resident  unless  otherwise  provided  in  this 
art! els.” 

It  is  apparent  that  the  constitutional  provision  and 
Sec.  3 of  House  Bill  639  as  to  qualifications  of  votars,  conflict. 
Tha  provisions  of  Sec.  3 of  said  bill  in  so  far  as  they  con- 
flict with  Sac.  2 of  Art.  Till  of  tha  Constitution  are  uncon- 
stitutional and  inoperative.  Sec.  3 authorizes  persons  to  vote 
who  have  de dared  their  intention  to  become  a citizen  of  the 
united  States  not  lees  than  one  year  or  more  than  five  years 
before  offering  to  register.  Tha  language  in  Sec.  2,  Art.  Till 
la  mandatory  and  limits  tha  right  to  vote  to  citizens  of  tha 
united  States,  including  occupants  of  soldiers'  and  sailors 9 
homes  over  twenty-one  years  of  age,  residing  in  this  state  one 
year  and  in  the  county,  city  or  town  sixty  days  immediately 
preceding  the  election  at  which  they  offer  to  vote,  and  no 
other  parson  shall  be  entitled  to  vote  at  any  election  by  the 
people. 


The  unconstitutional  form  in  which  See.  3 of  Bouse 
Bill  639  la  drawn  does  not,  however.  Invalidate  the  whole  of 
the  bill  because  the  matter  of  the  Qualification  of  voters 
was  not  the  principal  object  or  Inducement  the  Legislature  had 
In  passing  House  Bill  639.  Tha  objective  sougit  bv  this  bill 
was  the  matter  of  registration  of  voters  In  towns  of,  10,000  t© 
30,000  inhabitants.  Our  Supreme  Court  in  State  ex  ral  v. 

St.  Louis.  241  Mo.  247,  said: 

"We  are  cited  to  a case  (Skagi  county 
V.  Stiles,  10  Wash.  386}  bolding  that  where 
a part  of  the  law  is  bad  the  presumption  is 
generally  that  the  whole  Is  bad.  Such  a 
presumption  I think  of  doubtful  existence  and 
of  little  value  if  existing  at  all.  To  tha 
contrary  we  approach  the  constitutionality  of 
a law  with  a strong,  even  a violent,  presump- 
tion it  is  valid.  Its  invalidity  must  be  made 
to  appear  beyond  a reasonable  doubt  and  every 
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allowable  art,  part  and  aet  of  judicial 
power  should  be  exercised  in  so  inter- 
preting the  law,  if  possible  in  reason, 
that  none  of  it  perish  by  construction. 

But  if  that  be  lnpoealble  and  some  of  It, 
through  inherent  Tice,  must  perish,  do 
not  the  separable  and  independent  parts 
of  the  law  still  stand  protected  by  the 
presumption  of  validity  attending  the 
whole  law  at  the  outset?  Why  not?  To  a 
little  alter  and  use  of  simile  of  Lord  Hobart 
(Mai ever  v.  beds haw,  1 Mod.  3b) , which  X 
haTe  had  oeoaalon  to  use  before  In  another 
form,  a judge  is  not-  to  be  like  a tyrant, 
making  all  void  when  part  le  void,  but 
like  a nursing  father,  making  void  only 
that  part  where  the  fault  ie  and  preserving 
the  rest  if  he  can." 

We  oall  your  attention  to  the  fact  that  under  the 
general  provision  in  the  general  election  law  of  the  state 
relative  to  quail float! ons  of  voters,  Sec.  10178  R.S.  of  Mo. 

1929,  the  same  defeat a appear  as  occur  In  Sec.  2 of  House  Bill 
639.  This  department  Is  of  the  opinion,  however,  that  the 
provisions  of  Seo.  2,  Art.  VIII  of  th3  Constitution  are  operative 
and  self- enforcing  in  so  far  a a qualifications  of  voters  are  con- 
cerned , and  that  all  those  who  are  eligible  under  said  section 
and  article  of  the  Constitution  as  qualified  voters  of  the  state 
are  legally  eligible  to  register  and  to  vote  under  the  provisions 
of  Houee  Bill  639  in  el ties  and  towns  of  10,000  to  30,000  inhab- 
itants. 


A comparison  of  the  registration  hooks  and  registra- 
tion lists  of  poll  books  provided  for  by  Sec.  4 of  house  Bill 
639  with  the  provisions  of  See.  10342  B.S.  of  Mo.  1929  providing 
for  registration  in  cities  of  10,000  to  100,000  inhabitants 
discloses  that  the  form  provided  by  each  of  the  two  sections  la 
identical.  It  is  true  that  there  Is  no  "column"  in  the  form 
provided  in  Sec.  4 of  House  Bill  939  for  recording  the  nature 
of  the  dls cuali float ions  and  the  names  of  the  witnesses  upon 
whose  testimony  the  rejected  voter’s  vote  was  rejeoted.  see.  4 
contains  no  provision  therefor,  but  sec.  7 does  provide  as 
follows; 

"+*** And  it  shall  be  the  duty  of  the 
Judges  of  the  election  to  try  and  determine, 
in  a summary  welmor,  before  the  close  of  the 
polls,  the  qualifications  of  any  person  challenged 
as  aforesaid  and  upon  proof  that  the  person  so 
challenged  Is  not  a qualified  voter,  the  judges  of 
election  shall  reject  his  vote  and  they  shall  state, 
opposite  the  name  of  the  person  on  the  registered 
list  of  voters  whose  vote  is  rejected,  the  nature 
of  his  disqualifications  and  the  names  of  the 
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Witnesses  upon  whose  testimony  his  vote 
was  rejected;  but  the  vote  of  no  person 
who  may  be  challenged  may  be  rejected 
exoept  upon  the  testimony  of  two  credible 
witnesses.  ***" 

The  rule  of  law  is  that  a statute  should  be  construed 
so  as  to  ascertain  and  give  effect  to  the  legislative  Intent  ex- 
pressed therein.  Our  Supreme  Court  has  said  with  reference  to 
a partly  invalid  statute  and  the  constitutional  provision  in 
State  ex  Inf,  v.  Duncan.  265  Mo.  37.  that 

"Where  the  entire  statute  is  not 
built  around  the  unconstitutional  part, 
but  that  part  1b  separable  from  the  rest, 
the  invalid  part  may  be  out  away,  and  the 
hlatua  filled  with  a self-enforcing  con- 
stitutional provision  pertaining  to  the 
same  subject;  and  if  the  valid  part  of  the 
statute  and  the  self- enforcing  constitu- 
tional provision  together  constitute  a 
workable  plan,  things  done  in  pursuance 
thereto  will  be  upheld. " 

Again  our  court  has  held  "rules  for  interpretation 
of  statutes  are  manifestly  intended  to  aid  in  ascertaining  the 
legislative  Intent  rather  than  to  control  suoh  intent  or  to  confine 
the  operation  of  a statute  within  narrower  limits  than  was  intended 
by  the  Legislature."  The  legislative  intention  evidently  was  as 
disclosed  by  the  above  quotation  from  Sec.  7 to  have  a record 
made  of  the  rejection  of  a voter  and  that  the  record  should  be  made 
opposite  the  name  of  the  person  on  the  registration  lists  of  voters 
and  that  it  should  state  the  nature  of  his  disqualification  and  the 
names  of  the  witnesses.  Section  7 commands  that  this  shall  be 
done. 


We  are  therefore  of  the  opinion  that  spaoe  should  be 
left  in  the  books  and  lists  to  make  the  notation  reoulred  aa  to 
rejected  voters.  We  do  not  hold  that  any  one  will  be  authorized  to 
add  another  column  to  the  form  provided  by  statute,  but  it  is  our 
opinion  that  spaoe  should  be  left  to  make  the  notation  of  rejected 
voters  as  required  by  Section  7 of  House  Bill  639.  Statutes  should 
receive  a sensible  construction  suoh  as  will  affect  the  legislative 
intent. 

State  ex  rel  Case  v,  Gordon . 266  Mo.  394 . 

Referring  to  Seotlon  13  of  House  Bill  No.  639,  we  find 
provision  made  for  notification  of  death  of  voter  or  oonvletion  of 
felony  or  misdemeanor  connected  with  the  right  of  suffrage  to  be 
given  by  method  named  to  registration  board  and  provision  for  can- 
cellation of  registration  of  deceased  or  convicted  voters. 

Section  13  is  to  be  construed  in  the  light  of  Section  11  of 
said  bill,  which  provides  that  the  clerk  of  the  court  where  par- 
ties are  tried  and  convicted  of  penitentiary  offenses 
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In  the  county  In  thick  such  city  la  located  shall  furnish 
monthly  to  the  city  clerk,  who  is  clerk  of  the  hoard  of  regia* 
t rat  Ion,  the  names  of  all  persona  frets  such  cities  convicted 
of  any  arias,  the  punishment  of  whleh  Is  confinement  in  the 
penitentiary,  and  their  place  of  residence,  and  those  who  haws 
been  convicted  likewise  of  a misdemeanor  connected  with  tha 
right  of  suffrage* 

Turning  now  again  to  Sec*  13,  it  Is  provided  that 
If  cause  Is  not  shown  "by  the  deeeeeeh^ee  oonvioted  individuals 
as  to  why  his  or  her  name  should  not  be  strleken  from  the  regis- 
tration, tha  board  should  cancel  the  registration  of  the  voter 
and  mark  earns  "deceased"  or  "convicted",  ae  the  ease  may  he. 

It  la  evident  that  the  Legislature  Intended  that  after  the  voter's 
name  on  the  registration  books.  If  hs  died,  the  word  "deceased" 
Should  be  written,  and  If  oonvioted  of  a felony  or  crime  or  mis- 
demeanor connected  with  the  right  of  suffrage,  the  word  "convicted" 
Should  be  placed  opposite  his  name* 

This  department  la  therefore  of  the  opinion  that  there 
Should  he  spaas  upon  the  registration  books  for  carrying  out  the 
provisions  of  Sees.  11  and  13*  This  department  eonatruee  House 
Bill  63V  to  mean  that  the  book  signed  by  the  voters  in  register- 
ing shall  be  the  original  book  and  that  a copy  thereof  alphabeti- 
cally arranged  for  each  eleetloa  shall,  on  the  day  before  the 
election,  be  delivered  by  the  board  of  registration  to  the  judges 
of  election. 

This  department  has  no  method  of  determining  what  is 
meant  by  the  phrase  "the  fegl strati on  books  and  registration 
lists  of  poll  books  ss  hereinafter  provided  to  be  delivered  to 
the  judges  of  election"  except  from  the  terms  of  House  Bill  639 
itself,  and  whether  oorreot  or  not,  this  department  is  InolinsA 
to  the  opinion  that  the  "registration  lists  of  poll  books"  refer 
to  the  copies  of  registration  books  provided  by  Sec.  18  to  be 
delivered  with  the  original  registration  book  to  the  judges  of 
election. 


It  la  the  opinion  of  this  department  that  Sec*  10107 
found  under  the  head  of  General  Provisions  In  tha  general  eleetloa 
laws.  Chapter  61,  Article  II,  R.S.  of  lio*  19S9  la  not  the  only 
section  of  the  statutes  setting  forth  the  form  of  the  poll  books. 
The  language  of  geo,  4,  House  Bill  639,  lines  13,  14  and  IS  Is 
ss  follows: 


"The  registration  books  and  the  registra- 
tion Hats  of  poll  books  ae  hereinafter  provided 
to  be  delivered  to  the  judges  of  election  shell 
be  in  the  following  form: " 


(Buxton  & Skinner) 


*•  think  the  words  "poll  books"  refer  to  **•*••*■  to 
he  used  by  the  judges  of  election  and  to  be  kept  by  said  judges 
and  clerks  of  election  on  eleotion  day. 


Respectfully  yours. 


EDWARD  C.  CROW. 


APPROVED: 


WrW^VmTcTT 

Attorney  General 


ADMINISTRATION:  Affidavit  insufficient  for  distribution 

under  lavs  of  Missouri. 


\/ 


Honorable  T.  Buynowskl 
Vice-consul 

1000  N.  Dearborn  Parkway 
Chicago,  Illinois 


September  30,  1933 

0'^ 


Dear  Sin 


The  office  of  the  attorney  general  of  Missouri 
acknowledges  receipt  of  your  letter  wherein  you  desire 
an  opinion  based  on  the  following  faotei 

**I  an  requested  by  ay  Hone  Authorities 
to  obtain  for  the  Polish  ministry  of 
Justice  an  authoritative  opinion,  whether 
the  enclosed  here  affidavit  of  Augusta  14* 
Lieberman,  d^ted  December  10,  1930,  is 
aeeordlng  to  the  statutes  of  the  state  of 
Missouri  sufficient  document  for  distribu- 
tion of  the  assets  of  the  estate  left  by  e 
deceased  person,  or  same  is  only  e motion 
for  issuance  of  a decree  of  inherltenec  by 
the  Court. 

It  is  understood  by  me  fully  that  It  la 
cot  your  duty  as  Attorney  General  for  the 
state  of  Missouri  to  reader  opinions  for 
foreign  representatives  on  question  of  law 
or  the  state,  but  in  the  above  matter,  I 
have  the  honor  to  request  you  to  render 
the  opinion  as  an  act  of  courtesy* 

The  enclosed  affidavit  please  send  bsok  to 
me,  as  I am  obliged  to  return  it  to  my  Home 
Author 1 ties* 

Please  be  assured  that  my  Home  Authorities 
similar  ^aa^lre1*  10  oaB3* 


Hon*  T*  Buynowski 


Ksptaaber  30,  1933 


The  enclosed  affidavit  appear*  to  be  merely  to 
show  the  surviving  heirs  of  Hermann  Liebenaann.  *e  cannot 
ascertain  by  your  letter  in  what  manner  this  affidavit  is 
to  be  used*  We  esoume%h  t Hermann  Liebormann  possessed 
property  or  vas  possibv  an  heir  to  an  estate  in  Poland 
and  his  widow  and  son  are  requesting  the  distribution  of 
the  estate*  If  such  assumption  is  correct,  the  enclosed 
affidavit  is  not  sufficient  for  distribution  to  be  made 
on  the  same,  9>e  note  that  the  affiant  lives  in  the  stats 
of  ansas  and  the  deceased  lied  In  a nsse  City,  Missouri 

ve  suggest  that  ugusta  m*  Liebenaann  or  her 
son,  ylvan  Liebermenn,  apply  to  the  court  in  their  county 
for  letters  of  administration  on  the  estate  of  Hermann 
Liebermann  according  to  the  statutes  of  the  law  of  Kansas, 
and  If  there  is  an  estate  in  which  the  heirs  of  Hermann 
Liebermenn  art  interested  in  * oland,  the  funds  could  then 
be  paid  to  the  administrator  and  distribution  made  accord- 
ing to  the  laws  of  Kansas* 

The  enclosed  affidavit  is  not  sufficient  and  could 
not  be  accepted  in  the  courts  of  Missouri*  If  we  are  incor- 
rect in  assuming  the  function  or  of floe  that  the  affidavit  is 
to  perform,  you  are  at  liberty  to  write  this  department  again, 
giving  more  definite  facte  and  we  will  gladly  oblige  you  with 
a further  opinion* 


Ycurs  very  truly. 


GLLIVER  9.  N0L2H 
Assistant  Attorney-General 

APPROVED 

ROY  McOTTRICK 
OVR/fs  Attorney-General 


Purchasing  Agent  not  necessary  party 
in  condemnation  suit  under  Section 
8220,  R.  S.  1929. 


GAME  A*ND  FISH: 
PURCHASING  AGENT 


October  3,  1933 


Honorable  Wilbur  C.  Buford 
Commissioner 

Game  and  Fish  Department 
Jefferson  City,  Missouri 


Dear  Mr.  Buford 


This  is  to  acknowledge  your  letter  of  October  2 
is  as  follows : 


"Section  8220,  R.  S.  Mo.  1929,  provides  for 
the  condemnation  of  lands  for  state  park  pur- 
poses by  the  Governor,  the  Attorney-General 
and  the  Fish  and  Game  Commissioner  in  the  name 
of  the  State.  Section  2 of  the  State  Purchas- 
ing Agent  Act,  Pages  410-414,  both  inclusive, 
section  acts  of  1933  provides  that  the  pur- 
chasing agent  'for  negotiation,  all  leases 
and  purchase  of  lands,  except  for  such  de- 
partments as  derive  their  power  to  acquire 
lands  from  the  constitution  of  the  State.' 


It  is  the  desire  of  this  department  to  have 
instituted  condemnation  proceedings  for  cer- 
tain lands  for  State  Park  purposes  in  Holt 
County  Missouri.  Will  you  kindly  advise  me 
whether  or  not  such  proceedings  shall  be  in- 
stituted in  the  name  of  the  state  purchasing 
agent  as  relator  or  in  the  names  of  the  Gov- 
ernor , the  Attorney-General  and  the  Fish  and 
Game  Commissioner  as  relators.” 


Section  8220  R.  S.  1929,  provides  in  part  as  follows 

"It  is  hereby  made  the  duty  of  the  fish  and 
game  commissioner  to  set  apart  and  withhold 
from  the  receipts  of  his  office,  not  less 
than  twenty-five  per  cent,  of  all  fees  and 
other  moneys  by  him  collected  in  the  enforce- 
ment of  the  fish  and  game  law,  which  shall  be 


Honorable  Wilbur  C.  Buford 


set  apart  and  dedicated  to  the  purpose  of 
purchasing , improving  and  maintaining  for 
the  state  suitable  real  estate  for  public 
parks,  for  the  recreation  of  the  people  of 
Missouri ; " 

And  further, 

"The  said  state  fish  and  game  commissioner 
by  and  with  the  consent  and  approval  of  the 
governor  and  attorney-general  is  hereby  au- 
thorized to  contract  for  and  purchase  real 
estate,  the  title  of  which  shall  be  conveyed 
to  the  state  of  Missouri,  for  the  use  as  pub- 
lic parks,  etc.,  ********  And  when  any 
real  estate  is  contracted  for  or  purchased  as 
herein  provided  a full  report  thereof  shall 
be  made  to  the  governor  of  the  state,  and  a 
copy  thereof  filed  with  the  secretary  of  the 
state . " 

And  further, 

"The  governor,  attorney-general  and  fish  and 
game  commissioner,  in  the  name  of  the  state, 
may  enforce  the  right  of  eminent  domain  to 
condemn  lands  for  state  park  purposes,  where 
necessary,  as  is  now  done  by  railroad  corpora- 
tions for  rights-of-ways.  Etc." 

A reading  of  the  above  section  shows  that  lands  for  state 
park  purposes,  for  the  use  of  the  people  of  Missouri,  may  be  ac- 
quired in  two  different  ways:  First;  by  voluntary  purchase,  and 
second;  by  condemnation.  Your  inquiry  concerns  condemnation  of 
land.  You  inquire  if  it  is  necessary  to  include  the  purchasing 
agent  as  one  of  the  relators  in  a suit  of  condemnation. 

Laws  of  Missouri,  1933,  page  411,  Section  2,  in  part  provides 

"He  (purchasing  Agent)  shall  negotiate  all 
leases  and  purchase  all  lands,  except  for 
such  departments  as  derive  their  power  to 
acquire  lands  from  the  Constitution  of  the 
State . " 

Your  attention  is  directed  to  the  words  "and  purchase  all 
lands".  Referring  to  Section  8220,  supra,  we  find  that  when  the 
right  of  eminent  domain  to  condemn  land  for  state  purposes  is  used 
that  it  shall  be  exercised  in  the  same  manner  as  railroads  for 
rights-of-ways . 
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Honorable  Wilbur  C.  Buford 


Section  4680,  R.  S.  1929,  provides  in  part: 

"*  * *,  and  if  the  title  thereof  cannot  be 
secured  by  agreement  with  the  owners  thereof, 
or  if  from  any  other  cause  the  title  cannot 
be  secured,  such  company  may  proceed  to  con- 
demn the  same  in  the  same  manner  and  with  the 
same  effect  as  is  now  provided  by  law  for  the 
condemnation  of  other  lands," 

See  Section  4655  R.  S.  1929,  for  general  and  additional  pow- 
ers of  railroads  relative  to  lands. 

Constitution  of  Missouri,  Vol.  1,  R.  S.  1929,  Article  II,  Sec- 
tions 20  and  21,  pertain  to  "eminent  domain".  We  quote  Section 
21: 

"That  private  property  shall  not  be  taken  or 
damages  for  public  use  without  just  compen- 
sation. Such  compensation  shall  be  ascer- 
tained by  a jury  or  board  of  commissioners  of 
not  less  than  three  freeholders,  in  such  man- 
ner as  may  be  prescribed  by  law;  and  until 
the  same  shall  be  paid  to  the  owner,  or  into 
court  for  the  owner,  the  property  shall  not 
be  disturbed  or  the  proprietary  rights  of 
the  owner  therein  divested.  The  fee  of  land 
taken  for  railroad  tracks  without  consent  of 
the  owner  thereof  shall  remain  in  such  owner, 
subject  to  the  use  for  which  it  is  taken." 

Thus,  Section  8220,  supra,  provides  the  right  of  eminent  do- 
main to  condemn,  and  Section  2,  Laws  of  Missouri,  1933,  supra,  pro- 
vides that  the  Purchasing  Agent  shall  negotiate  all  purchases  of 
land.  The  question  arises  as  to  whether  or  not  there  is  any  dif- 
ference between  the  right  of  eminent  domain  to  condemn  and  the  right 
to  purchase;  or  whether  or  not  the  word  "purchase",  as  used  in  the 
1933  Laws,  is  comprehensive  enough  to  include  eminent  domain.  This 
brings  us  to  a discussion  of  the  words  "eminent  domain"  and  "purchase." 

Corpus  Juris,  Vol.  20,  page  513,  in  defining  "eminent  domain" 
says  this: 

"Eminent  domain  is  the  right  of  the  nation  or 
the  state  or  of  those  to  whom  the  power  hasHJeen 
lawfully  delegated  to  condemn  private  property 
Jo r public  use,  and  to  appropriate  the  owner- 
ship and  possession  of  such  property  for  such 
use  upon  paying  the  owner  a due  compensation 
to  be  ascertained  according  to  law." 
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And  further , 

"The  prevailing  view  is  that  the  right  of  emi- 
nent domain  is  an  attribute  of  sovereignty,  in- 
herent therein  as  a necessary  and  inseparable 
part  thereof,  although  a theory  in  some  cases 
is  that  it  is  a reserve  right  vested  in  the 
state,  * * *" 

And  further  at  page  533: 

"The  right  of  eminent  domain  may  be  exercised 
either  directly  by  the  legislature  or  through 
the  medium  of  corporate  bodies,  or  of  individ- 
ual enterprises,  by  virtue  of  a delegation  of 
the  power.  * * *" 

And  further,  page  538: 

"The  power  to  take  property  for  public  use 
may  be  delegated  to  private  corporations, 
but  such  power  must  be  conferred  by  express 
words  of  the  statute  or  by  necessary  implica- 
tion therefrom,  and  statutes  claimed  to  con- 
fer such  power  must  be  strictly  construed. 

* * 

In  the  case  of  State  ex  rel.  State  Highway  Commission  v. 

Gordon  et  al,  36  S.  W.  (2d)  105,  1.  c.  106,  Ragland,  Chief  Justice, 
in  writing  the  opinion  for  the  Supreme  Court  of  Missouri,  in  Banc, 
said : 


"The  power  of  eminent  domain  is  inherent  in 
sovereignty  and  exists  in  a sovereign  state 
without  any  recognition  of  it  in  the  consti- 
tution. Constitutional  provisions  relating 
to  the  taking  of  property  are  but  limitations 
upon  a power  which  would  otherwise  be  with- 
out limit,  10  R.  C.  L.  11." 

And  further, 

"The  right  to  exercise  the  power,  or  to  au- 
thorize its  exercise,  is  wholly  legislative. 
When  an  agency  of  the  state  asserts  that  the 
right  to  exercise  the  power  has  been  dele- 
gated to  it,  it  must  be  able  to  point  out  a 
statute  which  in  express  terms  or  by  clear 
implication  authorizes  such  exercise  and  to 
the  extent  claimed.  ************" 
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Honorable  Wilbur  C.  Buford 


Under  Section  8220,  supra,  the  statute  plainly  states  that 
the  governor,  attorney-general  and  fish  and  game  commissioner,  in 
the  name  of  the  state,  may  enforce  the  right  of  eminent  domain  to 
condemn  lands  for  state  park  purposes.  We  now  determine  whether 
or  not  the  word  "purchase"  used  in  Section  2,  1933  Laws,  embraces 
the  mode  of  acquiring  lands  by  condemnation. 

In  Kohl  v.  United  States,  91  U.  S.  367,  23  Law  Edition  449, 

1.  c,  452  (Law  Ed.),  the  Supreme  Court  of  the  United  States  said: 

"It  is  true,  the  words  'to  purchase1  might 
be  construed  as  including  the  power  to  ac- 
quire by  condemnation;  for,  technically, 
purchase  includes  all  modes  of  acquisition 
other  than  that  of  descent.  But  generally, 
in  statutes  as  in  common  use , ^theworcT is  em- 
ployed in  a sense  not  technical,  only  as  mean- 
ing acquisition  dTy  contract  between  the^~paTr~tTes , 
without  governmental  interference.’1^" 

And,  we  are  of  the  conclusion  the  word  "purchase"  used  in  Sec- 
tion 2,  1933  Laws,  means  the  acquiring  of  lands  by  contract  as  is 
contemplated  by  that  part  of  Section  8220,  supra,  which  provides: 

"The  said  state  fish  and  game  commissioner  by 
and  with  the  consent  and  approval  of  the  gover- 
nor and  attorney-general  is  hereby  authorized 
to  contract  for  and  purchase  real  estate," 

and  that  the  condemnation  suit  being  a judicial  one,  it  is  not  nec- 
essary that  the  Purchasing  Agent  be  made  a relator. 

It  is  our  opinion,  therefore,  that  the  style  of  the  case  shall 
be  "State  ex  rel.  Guy  B.  Park,  Governor;  Roy  McKittrick,  Attorney- 

General;  and  Wilbur  C.  Buford,  Fish  and  Game  Commissioner  vs.  

" , it  being  unnecessary  to  include  the  name  of  the  Pur- 

chasing- Agent  as  a relator. 


Yours  very  truly. 


James  L.  HornBostel 
Assistant  Attorney-General 

APPROVED : 


ROYTTcKTnXIC!! 

Attorney- General 
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ir  Re: 


Amendment  to  Sec.  1XG72,  page  283,  session  Acte  Mo.  1933 
relating  to  Reforestation. 


Hon.  C.  M.  Buford 
Senate  Chamber 
Jefferson  City,  Missouri 


Dear  senator: 


I herewith  enclose  to  you  a copy  of  suggested  change 
in  Title  and  in  emergency  clause  to  House  Sill  No.  8. 

Title  16.  United  States  Code  Annotated— Section 
500,  provides  as  follows: 

"Twenty  five  Per  centum  of  ell  moneys 
received  during  any  fiscal  year  from  each 
national  forest  shall  be  paid  at  the  end 
of  such  year  by  the  Secretary  of  the 
Treasury  to  the  State  In  which  such  nations 
forest  is  situated,  to  be  expended  as  the 
tate  legislature  may  prescribe  for  the 
benefit  of  the  public  schools  and  public 
roads  of  the  county  or  counties  in  which 
such  national  forest  Is  situated.  When 
any  national  forest  is  in  more  than  one 
state  or  county  the  distributive  share  to 
each  from  the  proceeds  of  such  forest 
shall  be  proportional  to  its  area  therein. 

There  shall  not  be  paid  to  any  state  for 
any  county  an  amount  equal  to  more  than 
forty  per  centum  of  the  total  income  of 
suoh  county  from  all  other  sources. “ 

I find  no  amendment  of  the  above  set  forth  Federal 
3t  tute.  This  act  of  Congress  was  construed  by  the  United  States 
Sup  erne  Court  in  the  case  of  King  County  vb.  Seattle  3c, ool 
District  No.-l.  263  U.  3.  361.  (Date  ’"'eclsion  Dec.  3,  1S23).  You 
will  observe  the  language  of  the  act  directs  twenty-five  per  cent 
of  all  money  received  from  each  forest  reserve  during  any  fiscal 
year  shall  be  paid  at  the  end  thereof  by  the  Secretary  of  the 
Federal  Treasury  to  the  3t  te  in  which  the  reserve  is  situated  an 
then  the  act  says: 


I 


Hon.  C.  M.  Buford 
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Dec.  5,1933 


"To  be  expended  as  the  state*  * * Legislature 
pay  prescribe  for  the  benefit  of  the  Public 
School b and  Public  Roads  of  the  county  or 
counties  In  which” tFeTTor e s t reserve  is 
situated. " 

Hie  statute  of  the  state  of  Washington  directed  the  state 
Treasurer  to  turn  over  to  the  County  Treasurers  the  amounts  of  such 
money  belonging  to  the  respective  counties:  And  provided  that: 

"County  Com* .Issloners  of  the  respective 
counties  to  which  the  money  Is  distributed  are 
hereby  authorized  and  directed  to  expend  said 
money  for  the  benefit  of  the  Public  Schools 
and  Public  Ro^ds  thereof,  and  not  otherwise.'1 

A part  of  the  time  the  County  Commissioners  p: Id  one  half 
of  the  money  to  Schools  and  one  half  to  the  Road  fund.  But  from 
ISOS  to  1S15  directed  all  the  money  be  assigned  to  the  Road  and 
Bridge  Fund.  3uit  was  begun  by  the  Seattle  School  District  in  the 
Court  to  compel  the  County  Commissioners  to  divide  the  money  equally 
between  the  schools  and  roads  and  divide  the  half  given  the  schools 
on  basis  of  attendance  in  all  the  districts  of  the  county.  The 
Court  held  of  course  the  Federal  District  Court  had  jurisdiction 
because  the  right  and  title  to  the  money  was  claimed  under  a Federal 
Statute,  TheCouxt  said: 

•There  is  involved  the  question  whether 
the  act  permits  the  money  so  received  by  the 
county  to  be  expended  by  the  Coun ty  Com  Iss loner 
as  directed  by  the  State  Legislature  or  re- 
quires an  ecual  distribution  annually  for  the 
benefit  of  Public  School s -nd  Public  Roads  of 
the  county.*  * *71  hen  turned  over  to  the  3t  te 
the  money  belongs  to  It  absolutely.  There  Is 
no  limitation  upon  the  power  of  the  Lei nl - ture 
to  prescribe  how  the  expenditure  shall  be  made 
for  the  purposes  stated,  though  by  the  Act  of 
Congress  * There  i s a sacred  obligation  imposed 
on  its  public  faith**  * *llo  Trust  for  the 
benefit  of  the  appellee  (The  S at tie  school 
District)  is  created  by  the  grant.  But  assuming 
the  moneys  pal'd  over  to  the  Dtate  are  changed 
with  a trust  that  there  shall  be  expended 
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annually  one  half  for  schools  and  one  half 
for  roads,  the  Appellee  has  no  right  to 
enforce  the  Trust.  Congress  alone  can 
Inquire  Into  the  manner  of  Tts  execution 
hy  the  State.*  * * The  act  does  not  direct 
any  division  of  the  money  between  schools 
and  roads.  Its  language  above  quoted 
indicates  an  intention  on  the  part  of 
Congress  that  state  In  its  discretion  may 
prescribe  hy  legislation  how  the  money  shall 
be  expended.  No  distribution  to  the  Appellee 
or  any  otter  school  district  Is  required. 

The  Public  Schools  and  the  Public  Roads  are 
provided  and  maintained  by  the  state  or  Its 
subdivisions  and  the  moneys  granted  by  the 
United  states,  are  assets  In  the  hands  of 
the  State  to  be  used  for  the  spec! fled  purposes 
as  It  deems  best*  • * Dqual  division  annually 
between  the  two  purposes  Is  not  required  or 
contemplated  by  the  act.  The  Appellee  has 
no  standing  to  object  to  the  distributions 
made  by  the  County  Commissioners." 

Tour  pro  >osed  amendment  gives  all  the  money  to  the  .Schools. 
Under  the  above  cited  case  this  Is  legal,  I believe  the  body  of 
your  bill  le  legal.  I am  Inc  lned  to  the  opinion  the  Court  would 
sustain  the  “title  to  your  bill  and  also  the  em  rgency  clause.  1 
Perhaps  my  suggestions  would  strengthen  the  "Title  and  the  em<  rgency 
clause.  11 


Very  respectfully. 


EDWARD  C.  CROW 

Assistant  Attorney  General. 
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W6  am  as&nawl  edging 
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receipt  of  your  letter  Is  whieh  jolt 


* Through  your  valmed  sod  most  highly  appreciated 
assistance  L-  T,  Stouff er,  a member  of  oar  school 
board,  has  been  removed.  This,  however , doss  sot 
entirely  eliminate  our  trouble. 

The  teacher  (Virginia  Abney)  the  teaeher  he  (L.  f. 
Stauffer)  tried  to  eleet  elates  that  the  contract 
yhe  has  is  as  good  as  any  she  earn  secure,  which 
.is  the  eoatyaet  eigned  by  her  tel  at  lee  {£,  f*  ' 
Stomffer  who  was  the  president  of  our  board  of 
education  at  the  fide  he  tried  to-  else!  V.  Abney 
s*  a teaser  in  oar  school . 

Sere®  seek*  after  eeheel  started  and  after  l.  ?. 

S%  ©offer,  a great  welt  of  f*  Atmey  (the  tsaeher) 
had  been  resowed,  and  atl  vacancies  in  the  board 
filled,  we  noted  by  a majority  of  fine  votes  to 
retain  ?.  Abney  for  the  renainder  of  the  tern,  end, 
ef  sour  Be,  would  pay  her  for  the  remainder  of  tbs 
sdheol  year— bat  refuse  to  pay  her  for  the  first 
Men  weeks  because  of  the  ear  in  whisk  she  {T, 
Abney)  eeeured  the  position. 

She  ref  sees  to  accept  and  sign  a new  eon tract,  and 
is  teaching  now  as  she  has  been  since  the  beginning 
ef'  school , Sept.  4,  1933.  It  is  reported  that  she 
Intends  to  teach  the  remainder  of  the  school  year 
and  then  sue  the  school  board  for  the  full  amount 
ef  her  e alary. 

1.  Is  f.  Abaey  a legally  elected  teacher  under 
thees  e Ir  cums  t an  ce*,{  after  refusing  to  sign  her 
contract) T 

2,  Since  we  voted  to  retain  her  in  school  rather 
than  male  a change  In  the  faculty  f which  is  organ- 
ised for  the  sehool  work  of  this  school  year)  ii 

it  expedient  for  us  to  let  her  eon  time  under  these 
elreuastaneew,  or  should  we  arrange  for  the  employ* 


sent  another  teacher  is  kef  stead? 

3,  Sine©  we  feted  to  retain  bee , i»  it 
lav  for  me  to  pay  her  the  eel  ary  due  her 
aaiader  of  the  sshsot 
to 


4.  Sinee  she  has  been  legall 
after  school  started,  is  it  p 
mil  eet  for  the  seven  seeks  e 
election?  ■ 
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should  the  teacher '»  certificate  be  revoked,  ©aid 
contract  i©  thereby  annulled.  The  f&ithfUl  execu- 
tion of  the  rule©  and  regulation©  furnished  by  the 
board  shall  fee  considered  as  part  of  said  contract 3 
Provided,  ©aid  rule©  and  regulation©  are  furnished 
to  the  teacher  fey  the  board  ©hen  the  contract  is 
Bade.  Should  the  teacher  fail  or  refuse  to  comply 
with  the  tern©  of  the  eon tract  or  to  execute  the 
rules  and  regulation©  of  the  board,  the  board  may 
refuse  to  pay  ©aid  teacher— after  due  notice,  in 
writing.  Is  given  fey  order  of  the  board— until 
©ospliana*  therewith  is  rendered,  Should  the 
school hous©  be  destroyed,  the  contract  becomes  void 


In  construing  t 

he  above  sections  the  Court  of  appeal©  in 

the  ©a*©  of  Boswell  V 

*■  Oonaolidated  School  District  So*  t,  1® 

s.  w.  imi  ms.  sb?* 

©are  air  follows  3 
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ween  © scaooi-teae&er  tac  a school 

1 district,  few  wh 
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Shall  be  included  in  the 
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required  fey  see 

tioa  11137  ©hall  fee  construed  under 

the  general  law 
Close  of  the  at 

of  contract©;  Under  these'  provi- 
atute,  it  has  been  held  that  a feind- 

lag  contract  fe« 

tween  the  sohool  district  and  a 

teacher  ©ay  fee  aade  without  the  formal  contract,  as 
required  fey  see t ion  11137,  being  executed  as  there i: 


require  ci.w 

Ifee  Contrast  eo 

ns  is  ted  of  the  appointment  of  the  tether  fey 

the  board  and  her  not 

if i cation  that  she  had  been  appointed,  to- 

[ether  with  a letter 

f re®  the  teacher  accepting  the  appointment; 

"fee  judgment  waft  la  f 

aver  of  plaintiff,  the  teesfeer,  the  dia- 

feriet  ©ought  to  .revle 

© this  decision  in  the  Supreme  Court,  but 
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ignad  by  her  . It  specif  led  as  to  the 

©eheel,  ten*,  ' 

salary,  etc.  Thi©  apolieatiea  »ay  fee 

if  and  the  beard  of  directors  not  only 

made  an  order  , 

accept log  this  offer,  but  went  further,  ■ 

sad  each  dir at 

ter,  including  the  president,  signed  a 

writing  which 

evidenced  the  oontr&et  whilfe  they  had 

eonsuasated  fey 

their  aoeeot&nee  of  record.  It  ales 
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appears  that  the  clsrk  of  the  district  signed  the  rain- 
, utet  of  the  board  accepting  plaintiff’s  . apnlicmti on  to 
teach  the  school . This  record  shows  that  every  re- 
quirement as  to  writing  and  signing,  mad®  by  section 
11137,  was  fully  met.  There  is  no  argument  against 
the  val idity  of  the  contract  except  that  it  wat  not 
formally  .written  upon  a separate  paper  and  there 
signed  by  all  the  parties  retired  by  the  statute. 

Such  is  not  neeeeeary  and  could  not  be  made  semi  thou  t 
ageing  the  las  respecting  teachers  * contracts  different 
from  the  general  law  of  contracts,  le  hold  that  plain- 
tiff’s contract  was  sal  id  and  binding.  * 

®S  Wood  ?.  Qbntol  idated  School  District,  7 9.  W.  (3d)  1018, 
the  Qemtt  says; 

•Under  the  plain  tern*  cf  this  statute  the  school 
board  has  no  power  or  authority  to  dismiss  tbs 
teacher,  and  any  action  of  the  board  looking  to 
that  end  would  be  ultra  Tires.* 

It  is  apparent  from  the  above  eases,  in  construing  the 
above  statutes,  that  a valid  contract  may  exist  between  the  school 
board  and  the  school  teacher,  even  though  the  agreement  is  not 
transposed  on  a separate  sheet  and  signed  by  bath  parties*  the 
hearts  hold  that  'Section  920©  is  directory  ana^fan &&to yy , and 
that  a contract  between  the  two  may  be  consummated  even  though 
the  contract  «ay  not  be  in  the  for®  required  by  the  statute. 

j|t  the  tiae  she  was  first  employed  we  assume  that  she 
made  her  application  in  writing  and  that  the  board  in  regular 
meeting,  by  proceedings  duly  entered  of  record,  accepted  her 
application  and  thereafter  entered  into  a separate  written  eon- 
tract  with  her.  At  that  time,  however,  her  uncle  was  on  the 
board  and  participated  in  her  election,  in  violation  of  Section 
13  of  Article  XIV  of  the  Constitution.  We  believe  that  contract 
illegal  for  the  reasons  we  will  hereafter  set  out . After  the 
removal  of  the  related  director  the  present  board  re-elected 
this  teacher  and  we  assume  that  the  minutes  or  record  of  the 
beard  so  diseases.  At  the  time  that  they  re-elected  her  we 
shall  assume  that  her  application  was  still  on  file  and  believe 
that  in  vise  of  the  foregoing  decisions  a legal  contract  was 
entered  into  between  the  district  and  the  teacher  without  any 
separate  contract  in  writing  being  executed,  and  it  now  appears 
that  she  refuses  to  execute  a separate  contract.  She  is,  how- 
ever, rendering  service  to  the  district  and  teaching  school . 

The  question  arises  then,  and  it  becomes  a question  of  fact, 
am  to  which  contract  the  teacher  ie  now  operating  under.  If 
the  teacher  ie  relying  solely  upon  ‘the  contrast  entered  into  daen 
the  related  director  was  on  the  board,  it  presents  one  situation, 
hut  if  she  is  relying' upon  the  contract  made  by  the  new  board 
it  preswats  another  situation,  and  we  believe  that  she  may  rely, 
under  the  authority  of  the  above  decisions,  upon  the  contract  at 
employment  made  by  the  new  board  even  though  she  refuses  to  sign 
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fa  independent  agreement,  it  therefore  becomes  necessary  to  as- 
certain why  the  teacher  refuses  to  sign  the  new  contract.  %f 
therefor®,  would  suggest  that  before  any  definite  action  fee 
tafeea  fey  your  board  that  you  ascertain  and  hare  sufficient 
pteef  as  to  why  this  teacher  refuses  to  sign  the  second  contract. 
If  ah®  refuse®  to  sign  the  second  contract  and  denies  that  she 
wade  any  contract  with  the  district  after  the  new  board  was 
forced,  then  her  rights  would  have  to  be  determined  under  the 
contract  executed  while  her  uncle  was  upon  the  board.  If,  how- 
ever, she  cl  aims  that  in  order  to  hare  a contract  wife  the  new 
fecfri  that  it, jag.  jMfl jmsmmmJm. . smms&lssmssmM* 

then  you  hare  presented  a situation  fey  reason  of  the  foregoing 
cases  that  in  the  hands  of  an  astute  lawyer  might  cause  your 
district  some  difficulty.  In  ss  such  as  it  is  apparent  that 
you  sill  hays  some  difficulty  with  this  teacher,  we  will  try  to 
point  out  the  various  phases  of  the  situation. 

She  cannot  deny  having  any  other  contraot  except  the  one 
to  which  her  uncle  was  a party,  recover  upon  the  contract  wade 
between  her  and  the  sew  board.  Bowever,  the  mere  fact  that  she 
refuses  to  sign  a separate  contract  which  is  now  being  offered 
fe**f  while  it  may  tend  to  show  that  she  is  not  ©1  aiming  unddV 
the  second  contract  entered  into  with  the  board,  yet,  at  the 

t explain  her  refusal  to  sign  in  such  a way 
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not  be  entitled  to  compensation  under  that  contract  for  any  ser* 
yiccc  performed  thereunder.  We  do  not  believe,  however , that  this 
teacher  will  rich  her  compensation  for  teaching  the  ter©  upon 
the  validity  of  the  fir  at  contract,  but  believe  that  she  will 
Contend  that  the  new  board  entered  into  a valid  contract  with 
her  after  the  removal  of  her  uncle,  sad  that  the  taught  under 
it,  and  will  excuse  her  refusal  to  enter  into  a separate  agree* 
went  in  some  appropriate  manner.  We  therefore  answer  your  auea* 
tiosuv  as  follows i 

(!)  That  It  is  not  necessary,  according  to  the  foregoing 
decisions,  in  order  to  constitute  a valid  contract  between  the 
teacher  and  the  board,  that  a separate  instrument  in  writing  be 
executed  by  the  parties,  ler  application  was  on  file  with  the 
heard  at  the  time  she  was  Elected  by  the  new  board  and  the  new 
board,  as  shown  by  its  records  in  writing,  did  elect  her  as 
teacher.  This  would  constitute  a good  contract  between  the 
teacher  and  the  board  and  her  refusal  to  sign  an  agreement, 
independent  of  the  first  contract,  would  raise  an  issue  of 
fast  as  to  whether  she  was  teaching  dor  a remainder  of  the 
tern  tixdsr  the  new  contrast  and  is  ai  matter  which  she  might 
be  able  to  explain  to  the  satisfaction  of  the  court. 

{2}  Considering  that  she  might  have  a good  contract  with 
the  board,  notwithstanding  her  refusal  to  sign  an  independent 
document,  we  do  not  believe  it  expedient  to  dismiss  her  and 
employ  someone  else  in  her  place.  Under  Section  9210  and  the 
iced  ease  above,  the  board  has  ao  right  to  dismiss  a teacher 
with  ^iom  they  have  a valid  contract  and  we  believe  that  in  view 
Of  the  involved  situation  it  would  be  better  for  the  board  to 
treat  the  situation  as  though  there  was  a good  contract  entered 
into  between  the  new  board  and  the  teacher. 

(3)  Assuming  that  the  new  board  has  a contract  with  her, 
we  believe  it  would  be  lawful  for  you  to  pay  her  her  salary -fox' 
the  remainder  of  the  school  year  as  she  earns  it.  If,  however, 
you  Can  conclusively  prove  that  she  denies  having  any  contract 
with  the  new  board  and  relies  solely  upon  the  written  instrument 
executed  between  her  and  the" ’ fear'd",  while  her  uncle  woe  a member, 
then  it  would  not  be  proper  for  you  to  pay  her  her  salary  during 
the  remainder  of  the  term. 

(4)  Assuming  that  she  was  legally  elected  by  the  new  board 
seven  weeks  after  the  term  began,  that  fact  would  not  Justify 

you  in  paying  her  for  the  seven  wests  teaching  which  she  did 
nr  lor  to.  her  legal  election.  Whether  or  not  she  can  collect  for 
the  seven1' weeks  she ' taught  "pr for  to  her  second  election  depends 
upon  whether  on  not  the  contract  entered  into  between  her  and  tbs 
board,  of  which  her  uncle  was  a member,  was  a legal  contract,  ft 
STS  of  the  opinion  that  it  was  not  a legal  contract  and  that  she 
S&nsot  collect  for  the  first  seven  weeks  of  her  teaching. 

The  relationship  between  this  teacher  and  the  board  gives 
rise  to  a mixed  quest  ion  of  fact  and  law.  We  do  not  believe  that 
her  refusal,  to  sign  the  Independent  document  is  conclusive  of  tbs 
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fast  that  eh©  is  relying  upon  the  first  contract  entered  into  between 
this  district  and  herself.  W©  have  tried  to  point  out  above  the 
■various  situations  which  might  arise  wherein  the  hoard  would  he 
liable,  we  bel ieve , therefore,  that  it  would  be  a better  policy 
to  consider  that  the  second  contract  is  a valid  eon  tract  until 
*1 le  has  taken  a definite  stand  which  would  determine  the  board*® 
tights.  By  adopting  this  position  there  is  only  seven  weeks  pay 
in  dispute.  If  you  adopt  the  attitude  that  her  refusal  to  sign 
tbs  independent  dosuaent  prevented  the  new  sontr&et  from  #b®i»g 
tsto  axis tense  and  replace  her  with  toae  other  teacher  and  refuse 
to  let  her  teach,  then  upon  a proper  showing  she  might  be  able  to 
recover  her  pay  for  the  balance  of  the  term. 
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Attorney  General. 
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"An  aocoolatlaa  cf  rota.ll  rooary  n ro.’w  nto  fom 
a corporation  to  oonduot  a obolooalc  crxwnry 
buolneoo  to  orv-bla  tbo  noritxnro  of  t:x»  vooooiatod 

grjooro  t.  buy  ooro  obanpiy  frun  nornfactMToro 
and  ; •r.xiuooro  by  oonbiiilnc  tltfslr  ail  tod  buy  1 iq 
ixjoor  In  the  abolacnlo  yruoory  corporation.  Tlio 
ub.  1 031-1  o prvoary  corporation  a toot  in  oil  caned 
by  the  retail  grooero  to  oboo  th c at»leoalo 
oorv  ration  oollo  tbo  prinoipnl  ;xirt  of  tbo  epxlo 
it  ncndloa.  The  atooleoalo  corporation  oloo  ool  a 
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Tbo  vtolooale  o-ri>  ration  bno  a aholoonlo  c«f  distribu- 
tion -or  .it  to  distribute  3.3  p®rtxmt  boar  uouor  tlio  lsoonrl 
otntuto  4xl  tbo  rotnil  rjrooora  have  either  pomito  to  poll  far 
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vbolooole  corporation  ouo  orconiatd  to  old  the  rotc.il  , t ocro 
ibatv  ffootr  bootncon.  ?i*g  rotall  grooaaro  oou&d  not  trvlor 
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filling  public  offices. 


September  29,  193S 

'll 


Kr.  J.  1.  Campbell 
Member  of  the  City  Council 
Higgins villa,  Missouri 


Bear  Sir: 

X hereby  acknowledge  your  request  for  an  opinion. 
Tour  request  was  la  the  following  fora: 

•I  an  writing  you  in  regard  to  a natter 
concerning  oar  city. 

The  City  of  Higgiasville  has  a Municipal 
plant  managed  by  a Board  of  Public  Works 
appointed  by  the  hayor  and  has  been  so 
managed  for  the  last  seven  years.  The 
ordinance  under  which  this  board  was  ap- 
pointed states  epecl finally  ’that  no  more 
than  two  nembers  shall  belong  to  any  on* 
political  party* ; but  the  nayor  for  sons 
reason  unknown  to  say  me  appointed  three 
Republicans  and  one  Democrat . X take  the 
position  that  the  whole  proceeding  is 
irregular  and  a violation  of  the  ordin- 
ance under  vhloh  they  were  appointed 
and  for  that  reason  is  invalid.* 

Xa  answering  your  query  X have  consulted  McQuillin 
on  Municipal  Corporations,  the  second  edition,  which  is  a lead- 
ing authority  in  the  Baited  States,  and  X find  that  it  provides 
as  follows:  Section  424. 


appointment,  their  tern  in  office,  powi 
duties  and  liabilities,  their  official 
oathes  and  bonds  are  regulated  by  the 
State  Constitution^ general  lavs , munici- 
pal charter  and  ordinances.* 
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Section  448  provide*  as  follow*: 


authority. 

Me  ha*  no  authority,  except  what  is  ex- 
pressly and  impliedly  conferred  upon 
him  by  the  charter  or  the  applicable  lav, 
or  by  the  oouncil  or  governing  body  not- 
ing within  the  eoope  of  the  lav.” 


Section  472  provides  as  follows! 


arily  no  subsequent  deolaratl 
pal  officers  can  validate  it. 

the  officer  or 


la  i slat lve  action  armllnabla. 

not  be  isplied  from  the  fact  that  the 


mayor  who  seeks  to  appoint  is  the  ohief 
executive  officer.  This  power  is  usually 
regarded  as  one  of  the  prerogatives  of 
sovereignty.  However,  la  the  absence  of 
the  evidence  to  the  contrary,  a court 
will  presume  that  the  appointment  was 
legally  made. 


In  treating  upon  the  topic  ■ Public  Offices”  I find 
that  Corpus  Juris,  Section  37,  p.  937  provides  as  follows! 

•The  general  provisions  of  the  9tat# 

Constitutions  prohibit  'tests'  for  hold- 
ing office  are  usually  so  construed  as  to 
prevent  the  requirement  by  the  Legislature 
of  religoue  or  political  quail fleet ions. 

B it  a statute  which  provides  for  a board 
or  oonsisslon  of  a certain  number,  no 
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■ore  than  a certain  proportion  of  vhoas 
members  atoll  belong  to  the  sane  polit- 
ical party,  la  not  regarded  aa  providing 
a political  qualification,  end  a statute 
authorizing  the  appointment  of  officera 
fron  the  two  leading  polltioal  parties 
is  not  , * unconstitutional  on  the  ground 
that  it  foreee  an  elector  who  night  de- 
sire such  aa  appointment  to  ally  hlaeolf 
with  the  one  or  the  other  of  the  two 
dominant  part lee,  thus  destroying  hie 
free  agency  in  natters  political .* 

Corpus  juris,  Section  66,  p.  953  prowl das  as  follow*: 

•It  la  essential  to  the  validity  of  aa 
appointment  that  there  shall  haws  been 
a compliance  with  such  valid  conditions 
and  limitations  as  nay  have  been  im- 
posed on  the  appointing  power.* 

Article  14,  Section  9 of  Missouri  Constitution  provides 

"The  appointment  of  all  officers  not 
otherwise  directed  bv  this  Constitution 
shall  bs  made  in  auto  a manner  as  any 
bs  prescribed  by  lav.* 

In  the  oaae  of  Vlngate  v.  Woodson  41  tto.  32?  1.  c.  830,  our 

Supreme  Court  said: 

•The  power  of  the  state  to  declare  in 
Its  fundemental  law.  or,  when  that  1* 
silent  upon  the  subject,  by  legislative 
enactment , what  shall  constitute  the 
test  of  eligibility  to  office,  1*  as 
clear  and  unquestionable  aa  in  the 
power  to  fix  the  qualification  of  voters.* 

In  2 Blaokstones  Commentaries  36,  I find* office*  defined  thus: 


•An  office  la  the  right  to  exerolee 


Our  Supreme  Court  laid  down  the  rule  in  state  ex  rel  v.  Bus 
135  Mo.  335  1.  o.  331,  as  follows! 

“A  public  office  is  defined  to  be  the 
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authority  and  duty,  created  and 

conferred  by  law,  by  which  for  a given 
period,  either  flnsd  by  law  or  enduring 
at  the  pleasure  of  the  creating  power . 
an  individual  is  invested  with  eoae  por- 
tion of  the  sovereign  functions  of  govern- 
ment, to  be  exercised  by  him  for  the  bene- 
fit of  the  public-  The  individual  who  is 
AflT$Ptyd  JtLih  ihft  authority  nnd  is  re- 
quired to  perform  the  duties  la  a public 
officer.* 

Than  again  in  State  ex  rel  v.  Haekmami  364  §.  W.  53-300  ho. 

59  1.  c.  67,  our  Supreme  Court  said: 

4X  trust 

v fpjr  a 
of  whicn  in- 


puDXic  purpose,  the  d 
volve  in  their  performance  the  exercise 
of  some  portion  of  sovereign  power, 
whether  great  or  small.  4 public  officer 
Xu  m X^XjjAml  X ha  been  elected  qz 

Xn  ifca  aanatr  preBgrihfifl  Juc  las, 

who  has  a designation  or  title  klven  to 
him  by  law,  and  who  exercises  tne  functions 
concerning  the  office  assigned  to  hin  by 
law.* 


Xn  the  case  of  St.  Louis  ▼.  Sparks  10  Ho.  117  1.  c.  131,  our 
Supreme  Court  said: 

it  lag  power  has  made  u 
[ s person  appointed 

_ aagggaux 

required  by  law,  the  appointment  is  not, 
therefore,  void.  The  person  appointed 
is  de  facto  an  off less;  his  acts  in  the 
discharge  of  his  duties  arc  valid  and 
binding.  He  may  be  guilty  of  usurpation, 
and  be  punished  for  noting  without  being 
qualified,  but  the  peace  and  repose  of 
society  imperiously  require  that  hia 
official  acts,  so  far  as  others  arc  con- 
cerned, should  bs  valid.  This  is  true 
of  the  highest  and  lowest  officers  from 
the  Governor  to  the  constable. 

A statute  prescribing  qualifications  to 
an  office  is  merely  directory,  and  al- 
though  an  appointee  does  not  psesess  the 
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the  requisite  qualifications,  his  ap- 
pointment is  not,  therefore,  Told,  un- 
less it  is  so  expressly  enacted.1 


In  State  ex  rel  v.  ffewa&n  3 S.  V.  849  - 91  Mo.  445,  our  Su- 
preme Court  said! 


•The  eleotion  of  a person  to  an  office 
who  does  not  possess  the  requisite  quali- 
fications 
office. 


of  title  to  that  to  which  he  has  no  right? 


In  State  ex  rel  v.  Draper  48  So.  213  1.  o.  315,  the  Supreme 
Court  said: 


invest ed  Tall  with  the 


"The  commission 
title,  and  was 
hi  m ‘ ' 

the  possess 

deprived  or  it  or  ousted  upon  due  pro- 
cess, in  the  manner  prescribed  by  law. 
i£  exercised  Its  jjujjies  o£d  £rrvile&ee 
by  color  of  law,  and  that  was  sufficient 
until  some  other  person  legally  estab- 
lished & better  and  a higher  right.  * * 

* * If  error  wae  committed  in  the  issuance 
of  the  cor^ioslun  to  Tail,  and  Denning  was 
the  party  justly  and  fairly  entitled  to 
the  office , the  court  furnished  the  pro- 
per and  appropriate  node  fer  seeking  re- 
dress. j|£  should  have 
jy  quo  warranto  and  aeti 


lie  rem 


warr 

medy 


prpceedjfl  &i  MU 

. : tied  hie  claims. 

the  law  points  out." 


The  foregoing  citation  hawing  imparted  to  us  a fair 
knowledge  as  to  what  (At  "offices"  and  of  fleers*  within  the  cta- 
tenpl&tlon  of  the  lav,  we  are  of  the  opinion  that  tho  ordinance 
of  Hlgginawille  properly  describee  a constitutional  office  known 
ae  the  Board  of  Public  Works,  which  offlee  is  within  the  power 
of  your  Mayor  to  fill.  This  ordinance  Is  a legislative  act  of 
y >ur  city  and  its  construction  should  be  by  the  rules  governing 
the  construction  of  legislative  acts.  The  words  of  the  ordinance 
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are  not  technical  and  their  ordinary  usual  and  natural  settle 
lug  la  neeegrnrlly  their  legal  meaning.  **«  cannot  conceive 
horn  said  ordinance  could  attain  but  one  construction  for  It 
le  written  "that  no  more  than  two  » —ft? era  shall  belong  to 
any  on*  political  party-.  It  certainly  cannot  be  said  that 
the  Mayor  of  Hlgglmsvlll*  la  legally  empowered  to  fill  the 
office  with  three  Republicans  and  one  Democrat  by  any  forced 
construct  ion  of  worda.  Hats  ordinance  expree  bIv  forbids. 

It  la  our  opinion  that  such  an  unauthor*  rad  appoint* 
sent  to  of flea  hs  you  claln  was  nadet  1*  not  absolutely  wold 
unices  the  ordinance  so  expressly  enacts,  &uoh  an  appointment 
is  illegal)  and  anyone  who  holds  said  office  or  office*  under 
suoh  an  unauthorised  appointment  1*  a usurper  In  office » hold* 
log  the  sans  contrary  to  the  Missouri  Constitution  and  the 
legislative  act  providing  for  said  office*  His  cosaalsnloa  by 
the  Mayor  is  prims  facia  evidence  of  his  right  and  title  to 
said  office.  If  error  was  oo— silted  In  appointing  is em here  of 
said  board,  as  stated  In  y nr  letter,  quo  warranto  proceedings 
can  be  started  against  said  member  and  their  legal  right  to  the 
office  oan  be  judicially  determined. 


Respectfully  submitted 


WlLMAIt  ORH  SAVmS 
Assistant  Attorney  General 


APPROVED* 


mizznmm- 

Attorney  General 


VOSiH 


r.  is*  a 


filed 


♦fete  (tfftM 


s **»  underst  n&  the  cpeatioa  safepiitted  fey  ytm  to 


*Can  the  1 tern  parity  or  tntemt  e* 

the  o-;®e  axe  infcereh  n,'f®  fely  need  in  feetioa  §9X4, 
««*ts«d  fetrtiitee  feisaouri,  USS®#  fee  legally 
ffergtveii  - mt  the  mmm  ordered  trowelled  mk  otrlefosn 
fron  the  tax  feeolss  fey  the  legislature*  * 

In  the  cr  ®»  of  feilresd  sad  Jita?  laabip  ffiotipa: 

X’.»  US  II*  «S*  4l>'-t  3©  h.  8d*  ??3?#  the  Hiprene  Obott  of 
states  o ltls 


w the 


art  by  the  tnvtvwi 


tax®#  shrill  fee  jsoi«* 


flIf  rm$  tarn  year  fail  or  nealoct  to  oy 

collector  Mi  taxes  at  the  fttm  *m&  pXzw*  ■ 
iw  mush  notions,  then  It  oh  II  'fee  the  duty 
ftar  the  first  day  of 
to  collect  zwi  ©count  f 
an  aaottioiigiX  tax,  as  r?«»  lty,  of 
;:.v»tb  us*m  all  taxes  coilf-ieted  fey 
3®y  of  Jma  fy,  o r fores  id;  nd 
additional  tax  or  oea  Xty#  s £m& 
mmth  shall  fee  emmted  sis  a ittele 


Senator  r. 
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with  tii©  ootmty  court,  f 11©  with  mtlA  court 
a statement,  under  mt h,  of  the  rnmvmK  so 
received,  sad  f roat  whoa  received,  ;nd  settle 
rith  the  court  the  refer?  h»»id»4,  however, 
that  s»ftg  interest  ehrll  not  be  etsi*:rg«afcls 
r^iMt  person®  who  - ar©  fesent  fscns  tteir  bosses, 
ad  engaged  48  tb©  atlitexy  mrvUw  of  this  stole 
or  of  the  thti ted  SttAtes,  ox  sjfip?  last  any  tsxcp&yex 
who  ©hall  pay  bln  takes  to  the  collector  at  «ity 
%%m  before  the  first  &-y  of  feaasry  la  each  yeox 
ycwided,  that  the  provisions  of  this  section 
shall  apply  to  the  city  of  St.  Umls,  e©  tmw  &a  ths 
same  relates  to  addition  of  a?id  Inherent,  ehi «h, 
in  sold  city,  shall  bo  soil  acted  mad.  ^ooon&ted 
for  by  the  collector  as  other  taxes,  fox  which  ha 
shall  receive  no  co^jiaa?-tioa*  henevar  say 
collector  of  the  revenue  in  the  elate  folia  ox 
refuse®  to  collect  the  penalty  provided  fox  in  this 
section  on  stole  ; ad  county  taxes*  it  shall  he-  the 
duty  of  the  state  auditor  find  county  olart  to  <?h  --rg« 
suob  collectors*  with  the  arctxut  of  inter  as  t duo 
ttvsysssm.  n#  shown  'by  the  return®  of  the  county  dark, 
and  auoh  oollaotcx  .shall  he  li  -ble  to  the  oe**$liiea 
ms  p-mrX dad  for  in  section  '>938* . 

The  3upra»e  Court  of  this  state  in  ffeak  v.  least an, 

IW  Wo*  49-  83,  discuss  In;;  Section  W&KI  devised  Statutes  1888,  now 
being  lection  0014  under  ooneidetotion,  held? 

’ *?t»c  Ians  of  thin  Stats  (3*0-0238  K *8.  2090}  prescribe 
that  if  any  one  fells  to  ?wy  hie  gougel.  taxes  before 
tbs  end  of  the  yeor , *&»■  ■ ^ddltistel  tss,  as  penalty, 
ef  on©  par  cent  pear  swath*  shall  he  added.  Tbs 
section  then  says  th».t  "said  additional  % as  or  peaplty* 
fteXX  apply  to  a f rest  ion  of  a sssemth  , sad  then  adds* 
"j^vided-taceever,  that  miiii  Sat  greet  shell  tact  be 


ch.*rge/ible  «r  gainst  persons  she  ere  absent  iron  their 
homes,*  etc.  * 

"It  will  fee  ©hsvrvod  that  the  one  per  cent  a south, 
ia  first  o&lied  fen  eddltteaml  tax m penalty'1  and  then 
it  is  or.lled  fsrld  additional  tax  or'  pmalty*,  oni 
finally  it  is  called  "sail  interest *"  thus  s'ftowta^  $&» 
loosenasa  of  that  a-y  im  sos??loyed  is  tbs  trm 

seek  ion  of  tho  sr.a»  statute  wijon  xefstxina  W tbs  sens 
fitter.  Hut  tho  tisxri  esrjloyed  dose  not  Wumi  tbs 
etexaetox  of  the  Iwwiaitlofu  It  Is  not  im  "eitltim  l 
tax*  st  all,  for  xsgaxAnl  as  a tax  It  «oalj  S9 
possibly  ssi-^ht  fee  iiloj.pl,  bscruae  the  fen  iisounf  of 
ttxoo  that  the  nioar tltut ion  permitted  fed  hItsi  % b«m 
levied.  It  is  not  "interest1*  in  any  ^ xmsir  MMb 
b«fau#s  It  is  a penalty  iisposed  fe£»  * feilavs  he 
dieohaxgs  s duty  that  eaa  b®  lawfully  rmrmttf  ” 


The  nmmsm  douri  In  the  last  s%en*  toned  mm  nm&w*  & 
clerr  distinction  between  the  tax  that  1 mm  mm  levied  under  the 
constitution  sad  by  » body  authorised  to  do  so,  and  a penalty 
fixed  for  f ' llure  to  ney  mtsh  t^xee  when  und  at  the  tine  the  k» 
of  t fee  state  pxwride  th  t they  shall  be  i*rM* 

That  interest  on  a tax  ox  r>on.-  Ity  for  failure  to  pry  casts 
Is  i*>t  any  port  of  the  tor.  It  to  held  in  Henry  v«  McKay,  3 P oifio 
(Sad)  146,  XSX,  the  mgpmma  Court  of  the  State  of  iafeln; tea  fesMlngi 

•The  general  principle  of  the  lee  on  the  subject  la 
entirely  clear.  The  repeal  of  « pearl  statele  put* 

’»  end  to  all  rtreseeniioa*  under  it.  degdUen  fiat. 
Oonot.lae  130  ***  Xn  etc*  of  thla  rule,  1 have  not 
be<m  able  to  perceive  pay  ground  on  diiat  te 
sustain  this  denusd  for  the  peinl  Interest*  It  has 
' lenye  been  hold  that  interest  does  not  Inhere  in  a 
tax  as  a legal  incident.  City  of  C ssden  v* Alisa, 

3 Sutler  (36  S.J.low)  399.  This  twelve  per  sent. 
hr  » m ixistenM,  then,  seseept  by  virtue  of  the  act 
* of  lfk8$v  snd  when  that  net  me  repealed*  it  fell  with 
it*  Xf  that  statute,  instead  of  directing  its 
collection  by  force  of  the  tax  warrant,  bed  authorised 
n suit  to  bs  brought,  such  suit,  fey  the  repeal  of  the 
act,  recording  to  the  msec  referred  to,  would  hve 
fallen  in  ny  of  its  stages  anterior  to  final  jodgaenft. 

Hie  reason  for  this,  given  la  the  books  la,  that  at  the 
tine  of  jud  went  m right  to  the  penalty  md  exist, 
ftlok  osnnot  be  the  cans  unless  the  statute  is  alive 
«hich  created  it.  It  is  not  to  be  denied  that  this 
mass  objection  applies  with  full  force  at  the  present 
tine  when  this  court  %»■  asked  to  mmm%  the  pipes! 
of  this  penalty,  which,  under  existing  elrouBvt'-noes, 
has  no  statutory  basis  ehntevtnr*  Sly  first  ter>res® ion 
mt.  th  t this  interest  raii^ht  be  regarded  as  a acre 
incident  te  the  tax,  and  that  in  this  nods  its  existence 
ptefit  fee  continued*  Hut  the  defects  of  this  theory 
are  tm-foldt  first,  th#  twelve  per  sent*  Is  a penalty, 
and  not  & sum  incidental  part  of  the  mm  to  be  p id; 
sad,  la  the  next  place,  emu  if  it  should  be  la^sdsd 
as  pm  incident,  it  la  altoifsthe#  o statutory  incident, 
and  oonaocitteutly  would  expire  with  the  l ? fro*  which 
It  proceeded.* 

Along  the  sr mm  line  nod  with  ^.rtloulsr  application  to  i . 
loction  61  of  Article  4,  of  the  Constitution  of  the  State  of  Missouri, 
with  referonee  to  the  release  or  axt  in^uishasoat  of  indebtedness, 
liability  or  obligation  to  the  9tftte  of  Mieeousri,  the  court  of 
civil  aip'opls  of  Tern#  in  Pioneer  oil  and  fiefiniin  Oonpray,  et  al, 

V.  stfte,  Sf3  a,w*  8155,618, paid  s 


tor  U»  '?■+  m 


rmm  *f  l»  tma 


* rh®  mis  ia  well  settled  in  tMa  ttimltm  *th  t & tax 
dot  by  a oitisefi  to  .»  elfy  ia  not  teohnio&lly  & 
debt*  wot  ia  M«  obi  lotion  to  the  City  to  psy  it, 
c contract  ? though  the  weight  of  authority  is  to  tbs 
effect  thri  tfcs  liability  is  a parssaal  ose  sad  an 
motion  of  debt  ©an  be  saints  ined  for  its  ooll*sotion% 
City  of  Wmriattfc  v«  Puatlx,#?  Tex.  14,  3ft  €.  W*  <319,  *>: 
uthorittea  there  cited. 

This  tula,  of  course,  ripnltoa  alike  to  on  occupation 
t x due  the  atftte  aa  it  does  to  a tjualoigml  rd  ralorea 
t>m  due  n,  snnicib'-lity.  Te  olta  tha  rale  hare,  2nd 
the  fact  that  oppallrnts  bad  not  ratjortad  the  taxes  la 
question  for  the  purpose  of  ahowing  that  they  had  not 
by  their  ^ots  baor«a  la  say  may  obilgsiad  to  pay'  tha 
t«xea  other  th  a ?*o  the  proviaioas  of  tha  law 
authorising:  the  tax  laspened.  liability.  Wa  eIso  cite 
it  for  tha  purpose  of  showing  thi,t  our  semis  hrre 
not  considered'  the  am  statutory  right  to  collect 
m tax  in  the  mtsura  of  a veated  right , tha  raped  of 
which  ia  inhibited  by  the  CKiuitiiut tel  provision  in 
<|ueatioa.  The  oourt  ia.  the  e&a®  ef  Olllvier  f.  pity 
of  Houston*  worn,  quoted  this  rule  with  approv'd*.  but 
hdd  it  inurilio&bio  to  the  facia  ia  that  particular 
or-  se* 

To  hcXi,  a®  contended  for  by  the  stole*  that  this 
provision  of  the  doaatltutiua  inhibits  tha  Legislature 
tmm  cast  ford  via;;  x tax*,  or  extiaguiohiag:  the  right 
of  the  atxta  to  collect  X tax  authorised  fc«d  accrued 
under  a repealed  loa*  ismild  ba  nothing  lea®  tk»& 
rendering  nugatory  end  void  the  rule  expressly  adopted 
by  msr'$tpr««#  Court  in  mt  least  three  w~me  in  which 
it  is  exprsaaly  held  th  t tha  raped  of  a t*x  wmaure, 
without  a.  saving  clfcuoa,  tarminr  taa  the  right  to 
collect  tr  xea  thermmderfe* 


wimn  trxe® 


HIGH » AY  OOMillS  I ON? 
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Regulation  of  highway  commission  with  reference 
to  Geotion  7787  merely  deolares  policy  of 
commission  and  does  not  h we  the  effeet  of 
a Judicial  decision. 


July  38,  1933 


pi 


Mr.  8.  ’•  Genteel,  Superintendent 

Missouri  State  Highway  Patrol 
Jefferson  Glty,  Missouri 


Attentions  Mr.  Lewis  «.  Howard. 


ue-jp  -Jirs 

This  department  Is  in  receipt  of  your  letter  of  July 
6th  In  which  you  request  an  opinion  on  the  following  eti  te 
of  f >:©tei 


"•••2.  In  a letter  of  deptsfaber  27, 

1932,  under  the  oaptlon  •Maintenance*  i 
lir;33-#3&,  Policy  of  Overlength  Move- 
ments, written  to  all  Division  .^’ineer  , 
the  seoojvi  paragraph  states  * It  is  the 
policy  of  th-,  Commission  not  to  permit 
any  over-  ength  movements  regardless  of 
the  con  odlty  being  transported  except 
through  special  permit  authorized  In 
this  section  ami  then  only  from  the 
nearest  ehijint  point  to  the  job.* 

3.  In  amotion  7787  a part  of  it  s ates, 

•These  restrictions  as  to  length  shall 
not  apply  to  vehicles  temporarily  trans- 
porting agricultural  implements  or  road 
making  i .cninery,  or  rood  material s,  or 
touiag  for  repair  purposes,  oaxe  that 

h re  become  disabled  upon  the  highways.1 

4.  I wish  the  d Anion  to  cover  the 

exemptions  in  a section  on  agriou  l tural 
IjapAementa,  raid  machinery  or  materials 
and  find  out  If  there  Is  any  law  which 
prohibits  the  movement  of  such  implements 
or  materials.  * 

lection  7887  Laws  of  to.  1931,  p.  365,  provides  for  the 
regulation  of  motor  vehicles  as  to  width,  height  and  length,  nd 
is  set  out  so  far  as  it  Is  pertinent  as  follows: 


■'tr.  8.  U.  OaotsSl 
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*•  • •These  rastr  lot  tons  as  to  length 
shall  oat  ipply  to  vehicles  temporarily 
tr  uaportiuf.  agricultural  implement  or 
road  unking  machinery,  or  road  materials 
or  towlxig  for  repair  purposes  core  th.  .t 
h ve  to  sou  m 1 ohl  • d upon  the  highway. 

Ittrovldud.  too v ver,  th  t the  state  high- 
way conral  salon  May,  when  In  Its  o Anion 
toe  public  safety  su  justifies,  1 sue 
^peciaa.  permits  for  the  temper  jry  o er- 
atiou  of  h vehicle  or  oom>Anatlon  of 
vehicles  which.  Including  lo  <d,  shall 
toe  greater  th  u the  lengths  herein 
specified  for  tr  -importing  property  ths 
nature  of  which  will  not  permit  of 
tue-n  limitation  of  le^th,  tout  ucr-  p r- 
init  shall  too  Issued  only  for  a Anglo 
trip  or  for  definite  period  of  not  to 
exceed  30  days  and  shall  designate  the 
Ulghw  ya  one  bridges  which  nay  be  used 
under  the  authority  of  such  permit.*  * ** 

It  la  obvious  from  ths  reading  of  the  above  st-tute  that 
the  policy  of  the  highway  eoiwalsslon  as  set  out  In  your  letter  to 
us  doos  not  In  any  way  c of  Act  lection  77B7  supra,  but  In  fret 
finds  its  authority  in  the  above  section  of  the  statute* 

In  a vi  ry  recent  oase  of  I*  rk  Transportation  Company  v. 
Missouri  :,tate  Highway  Comnlsslon,  the  Supreme  Court  of  Missouri, 
38699  (not  yet  ©ported) , Judge  Hayes  In  discussing  the 
question  here  b«  for « us  aaldt 

"And  in  the  varying  A tun t ions  which  must 
nee  sarily  arise  therein,  the  law  has 
properly  provided  and  olothed  with  a reason- 
able diacrli  Anatlon  1 administrative 
body  to  det  Yt ine,  in  the  first  Instance 
and  upon  a JTotu.i  investigation  the 
applicability  of  th-  except 1 n as 
oocasione  n ./  arise.* 

In  other  words,  the  highway  oo  mission  Is  a f ot  finding 
body  th  t may  h ir  ana  det  r ine  wh  thor  certain  fots  do  or  do 
not  exist.  However,  whether  these  facts  as  found  by  the.  ltrhvay 
oo -ml an Ion  come  with  the  exception  provided  iu  section  7787  supra. 
In  a natter  for  ludlcla  laculrv.  and  consequently  Is  a natter 
over  which  the  highway  co  ml  Aon  has  no  pow  r. 


Mr.  U.  M.  C-  steel 


■3- 


July  3B/33 


therefore,  It  is  the  o ini  on  of  this  tie ->  rtment 
th  e the  policy  of  the  lgh  ;a.f  cored  asion  not  to  perudt  any 
over-length  oovewonta  reg  rule  so  of  the  co  jodity  being 
transported  except  through  ..pedal  permit  authorized  in 
thin  section  and  then  only  fron  the  nuaroat  shipping  point 
to  the  job,  in  loii-.ea  the  policy  of  the  highway  oomleslon 
and  does  not  In  ny  sense  of  the  word  overrule  the  nrovi- 
alone  of  eeetion  7787  supra*  If  in  fact  a factual  situation 
should  arise  th  X ol eariy  cane  within  tht  oxoeptl  n nro— 
Tided  by  >ection  7787,  then  it  is  the  o inion  of  title 
department  th  t tho  regulations  aa  to  length  would  not 
apply  regardless  of  the  policy  of  the  highway  cozed  salon 
and  that  no  special  pjrdt  fron  the  highway  oom  is»lon 
aouxd  be  needed  in  order  to  make  ouch  irunsportutton. 


Youru  very  truly, 


Join*  w*  irmu*,  J u*. 

Assist  lit  Attorney  (,en  ral. 


APi  (OVK'JI 


TtofTtoKrTTl'tiK^ 

Attorney  t » n ral* 
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CITIES  GF-TTIRD  CLASS: 

/ 


Mr.  Joe  Carr, 

Commissioner  of  Finance, 
apl  e mood , insour i . 

Dear  Sir: 

le  are  acknowledging  receipt  of  your  letter  in  vaich  you 
inquire  as  follows: 

''As  Commies ioner  of  Finance  of  the  City  of  Laple-ood, 

I would  appreciate  some  advice  from  you  as  to  how  to 
handle  the  situation  that  has  arisen  in  connection  -with 
the  selection  of  a city  depository  and  the  handling 
of  the  city1?  funds. 

The  depository  contract  previously  entered  into  expires 
on  October  let,  1933.  Apparently  in  violation  of 
Section  6793  of  the  Revised  Statutes  of  "issouri,  1S39. 

Section  6794  provides  for  a bond  with  not  lees  than 
three  solvent  sureties  owning  unencumbered  real  estate 
in  the  state  of  as  great  a value  as  the  amount  of  the 
bond.  The  penalty  of  the  bend  to  be  double  the  revenues 
of  the  city  in  any  one  year.  It  looks  like  this  section 
cannot  be  complied  with. 


Upon  failure  of  city  to  find  or 
select  ? city  depository,  city 
Treasurer  should  be  found  who 
could  give  bond  for  the  protection 


About  six  weeks  ago  the  council  appointed  a Treasurer, 
so  as  to  co.oply  with  Sections  6796  and  6798  regarding 
the  signing  of  checks,  etc.  However,  we  cannot  find 
any  one  willing  to  issue  a bond  covering  the  Treasurer. 
The  bonding  companies  will  not  issue  a depository  bond 
because  of  the  banking  situation.  Something  met  be 
done  to  protect  the  city's  funds.  The  Board  of  Education 
is  keeping  it’s  funds  in  a safety  deposit  bor.  I under- 
stand that  St.  Louis  County  is  doing  the  same. 

that  can  Maplewood  do  to  comply  with  the  law,  safeguard 
it's  funds  and  qualify  it's  Treasurer.  An  opinion  will 
be  greatly  a reels ted." 

You  state  that  the  city  depository  contract  expires  on 
October  1,  1933,  and  that  it  is  not  possible  to  comply  with 
Section  67S4  in  regard  to  the  bond  of  the  depository;  that 
you  cannot  find  anyone  who  will  furnish  a bond  to  the  city 
Treasurer;  that  bonding  companies  will  not  issue  a depository 
bond  because  of  the  banking  situation.  You  ask  us  to  solve 
the  problem  as  to  what  the  city  shall  do. 


kr . Joe  Carr, 
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Septe  ber  33,  1933. 


Spot  ion  6744,  TU  S . Mo.  1929,  provides,  among  other  tings, 
as  follows: 


"*  * *Svery  officer  of  the  corporation,  when  required 
by  law  or  ordinance,  stall,  within  fifteen  days  efter 
his  election  or  apoointnent,  and  before  entering  upon 
the  discharge  of  the  duties  of  is  office,  give  bond 
to  the  city  in  each  sum  and  with  such  sureties  as  shall 
be  designated  by  ordinsnce,  conditioned  for  the  faithful 
performance  of  his  duty,  and  that  he  will  pay  over  all 
moneys  belonging  to  the  city,  as  provided  by  law,  that 
may  cone  into  his  hands.  If  any  person  elected  or 
appointed  to  any  office  shall  fail  to  take  and  subscribe 
such  oath  or  affirmation,  or  to  give  bond  as  herein 
retired,  his  office  shell  be  deemed  vacant.  For  any 
breach  of  condition  of  any  such  bond,  suit  may  be  in- 
stituted thereon  b”  the  city,  or  by  ar»7  person  in  the 
name  of  the  city  for  the  use  of  such  person,* 

Under  the  provisions  of  the  foregoing  section,  your 
Treasurer  is  notanualif led  officer  of  the  city  until  such  time 
as  he  shall  furnish  the  city  a bond  *in  such  rum  and  -*ith  such 
sureties  as  shall  be  designated  by  ordinance.*  7e  do  not 
know  in  what  amount  3/our  ordinance  reeniires  that  the  Treasurer 
give  bond.  That  ie  a matter  of  public  policy  to  be  decided 
by  the  council  in  the  passing  of  the  ordinance.  If,  by  reason 
of  the  financial  condition  in  your  community,  it  is  not 
oesible  to  obtain  a de  ository  for  these  funds  with  bond  as 
required  by  law,  then  the  source  of  protection  that  you  have 
is  the  City  Treasurer  and  the  bond  guaranteeing  the  funds  in 
his  hands.  We  can  only  suggest  that  a person  should  be  made 
City  Treasurer  of  your  city  who  is  in  a position  to  give  a 
bond  amole  in  size  and  with  proper  security  as  would  nrotect 
the  city  funds. 

Section  .6797,  R.  S.  ho.  ic|fe2,  deals  with  the  failure  to 
select  a depository.  The  C'ection  also  provides: 

* * * *The  city  treasurer  shall  not  be  responsible  for 
any  loss  of  the  city  funds  through  the  negligence,  fril- 
ure  or  wrongful  act  of  such  den ository,  but  nothing  in 
this  article  shall  release  said  treasurer  from  responsi- 
bility for  any  loss  re sui  tTrafTro.  an y "ofTTci al~ jrife c an?. uc t 
on  his  part , or  f tot.  respons ibll  lty  for  the  funds  of  the 
city  at  any 'time  when,  for  any  reason,  there  s gll~~be~no 
city  depository,  or  until  a depository  shall  be  selected 
and  the  funds  deuoc it ed  therein,  or  for  any  mTsappro- 
prTaT  on  of  such  funds  in  any  manner  by'Tilm.11 

I-n  view  of  the  foregoing  section  the  city  treasurer  in 
tr’e  absence  of  a city  depository  is  responsible  for  the  city’s 
funds.  For  that  reason  the  city  treasurer  should  be  properly 
bon  ’el  in  order  to  protect  the  city's  funds  until  such  time 
as  a oroper  city  depository  may  be  selected.  The  city  Treasurer 


Ur.  Joe  Carr, 


Septe  ber  23,  1933 
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being  responsible  to  the  city  for  it's  funds,  it  ie  for  him  to 
decide  whether  or  not  he  shell  deposit  the  city  funds  in  some 
bank  without  bond  from  them,  or  whether  or  not  he  shall  pre- 
serve the  city's  funds  in  some  other  manner. 

*e,  of  course,  cannot  under-take  to  advise  v^ere  the  city 
treasurer  shall  deposit  his  money  or  where  it  shall  be  ''laced 
for  safe  keeping.  Common  prudence,  however,  would  indicate 
that  if  the  city  treasurer  deposits  ney  for  which  he  would 
be  liable  upon  hie  bond  in  a banking  institution,  that  he 
should  re  mi  ire  from  such  bank  a bond  w‘-  ich  would  protect  him 
personally. 


It  is,  therefore,  the  opinion  of  this  Department,  in  view 
of  the  unusual  situation  confront ing  vou,  that  no  treasurer 
should  be  permitted  to  hold  office  in  your  city  uil ess  he  ic 
able  to  give  the  bond  required  under  Section  6744,  ft,  S . Mo, 
1929,  for  the  protection  of  city  funds.  Such  treasurer,  until 
a depository  ie  found  and  selected,  should  protect  himself  if 
he  deposits  city  funds  in  some  bank,  'ie  do  not  understand 
the  law  to  require  the  city  to  select  a depository  whioh  is 
located  in  Maplewood.  Certainly  in  St.  Louis  there  must  be 
institutions  viioh  would  be  agreeable  to  become  a depositor? 
for  y ur  city  under  the  terms  of  the  statute.  As  a,  oractical 
natter,  you  may  find  the  solution  of  vour  problem  in  going 
outside  of  the  eitv  of  Maplewood  for  a depository. 

Tie  hope  that  the  sugge  tions  here  nay  be  of  some  help, 
but  in  the  solution  of  your  difficulty,  it  occurs  to  us  that 
it  ic  not  so  much  a matter  of  lav  as  it  is  a rastter  of 
business  to  be  worked  out  by  your  officials. 


Very  truly  yours, 


Assistant  Attorney 


APPROVED : 


Attorney  (General. 


TV  H:S 


MORTGAGE  RECORDING  TAX  LAW. 


October  IS,  1033 


Hoc.  Charles  F,  Carter 
State  budget  officer 
Jefferson  City,  Missouri 


FILED 


Dear  <4r,  cartert 


He  hereby  acknowledge  your  request  for  an  opinion 
dated  September  27,  1035*  Tour  request  was  in  the  following 
farm 


'Vane  of  the  Democratic  loaders  were 
talking  with  ns  about  raisin  store 
revenue  and  the  mortgage  recording 
tax  was  discussed,  md  they  asked  me 
if  I wouldn’t  aeoertain  whether  it  la 
const  itutioeiul  or  not,  ao  will  you  please 
give  me  your  opinion  as  to  whether  we  oen 
put  a tax  upon  the  recording  of  mortgagee 
in  this  state? 


I think  saoo  years  ago  we  had  same  sort 
of  a law  along  that  line  that  woe  declared 
unconstitutional,  and  I don’t  knew  an  what 
grounds*  I would  be  glad  to  be  advisod  fay 
ywi*" 


In  November  1900  the  State  of  Useauri  paseed  a con- 
stitutional snwufewit  by  vote  of  the  people  which  woe  in  the 
following  forma 

"SSCflOB  22*  A mortgage,  deed  of  trust, 
contract  or  other  obligation  by  which  a 
debt  la  secured,  shell,  for  the  purpose 
of  oeeesaaeat  end  taxation,  be  demed 
and  treated  as  ao  interest  in  the  prop- 
erty affected  thore’.y,  except  as  to 
railroad  and  other  quasl-publio  ooruro- 
tions,  for  which  provision  has  already 
boon  made  Ly  lawj  in  oaee  of  debts  so 
scoured,  the  value  of  the  property  affeot- 


ncmm  Charlae  F.  Carter 
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ed  by  euoh  mortgage,  dsad  of  trust,  o one 
tract  or  obligation,  lass  the  valuo  of 
such  security,  shall  bo  assessed  and  taxed 
to  the  owner  of  the  property,  la  the 
nanner  hereinafter  to  be  provided  by  lew, 
end  the  value  of  euoh  security  shall  be 
assessed  end  taxed  to  the  cnmar  thereof. 

In  the  oounty,  oily  or  other  looal  sub- 
division In  which  the  property  affected 
thereby  is  situate.  The  taxes  so  levied 
shall  be  a lien  upon  the  properly  end 
eeourily,  end  uay  be  paid  by  either  party 
to  such  security)  If  paid  by  the  mater 
of  the  security,  the  tax  so  levied  upon 
the  property  effected  there ly  shall  bsenets 
a part  of  the  debt  so  secured!  if  the  oener 
of  the  property  shall  pay  the  tax  so  levied 
on  auch  security.  It  dhall  constitute  a 
payment  thereon,  end  to  the  extent  of  euoh 
payment  e fall  -isoharge  thereof  t i'rovld- 
ed,  that  in  all  euoh  cases  the  interest  of 
the  oaner  of  the  security,  as  nail  as  that 
of  the  oaner  of  the  property  affeoted  by 
such  mortgage,  dead  of  trust,  contract  or 
obligation  shall  be  assessed  on  tense  equally 
fair  end  just*  If  the  note  or  other  obli- 
gation secured,  is  sntltled  to  a credit  by 
payment  on  the  principal  thereof,  the 
eseeseable  value  of  the  oaner  of  the  security, 
upon  the  feet  being  made  known  to  the  assessor 
prior  to  the  assessment,  shell  be  diminished 
by  the  mount  of  euoh  payment,  and  the 
assessable  value  of  the  omer  of  the  land 
or  other  property,  correspondingly  increased, 
the  intent  hereof  being  to  plaeo  those 
Interested  In  any  my  In  such  land  or  other 
property,  on  the  plane  of  absolute  equity 
as  to  taxation. 


•SKCTI  JI  23.  ireiy  contrast  hereafter  oade 
by  mhioh  a debtor  is  obligated  to  pay  any 
tax  or  asses  tsnont  on  money  loaned,  or  an 
way  mortgage,  deed  of  trust,  or  other  lien, 
shall,  as  to  any  interest  specified  therein 
end  as  to  such  tax  or  asses snoot,  be  asm 
and  void** 


Han*  harlea  r • Carter 
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The  fourteenth  wnenfaent  to  the  Jolted  Ctate  oonstitu- 
tion  provide#  a#  Col lows t 

"No  atate  ahall  make  or  anforoe  any  lav  which 
ahall  abridge  the  privileges  end  lsouaitles 
of  ©itisen*  of  the  Jolted  eta tea*  nor  ahall 
any  atate  deprive  any  person  of  life*  liberty 
or  property  without  due  process  of  law*  nor 
deny  to  any  person  within  Its  jurisdiction 
the  equal  protection  of  the  lava*'1 

fhla  constitutional  amendment  was  bald  ty  our  Supreme 
court  its  .Jane*  in  a four  to  throe  opinion  written  fay  Judge 
Valliant*  to  be  In  violation  of  the  fourteenth  anandwent  to  the 
inited  States  Constitution*  abort*  aot  out*  in  thatj  said  amend- 
sent  exenpeed  railroads  and  other  qualsi-publlo  oorporatlons 
from  the  tax  and  henee  there  was  an  unfair  discrimination 
between  the  holdora  of  the  mortgages  executed  fay  natural  paraons 
and  those  Holding  suah  securities  executed  by  railroad  and 
other  quaiai-publie  corporations*  In  this  oaae  of  loisaell  v* 
Cray*  164  Mo*  69  l*c*  97*  the  majorities  of  the  court  made  the 
follswln  observations* 


” Under  our  qyst«i  aa  exist  ini:  before  the 
adoption  of  this  anmubwnt*  mortgages  on 
real  estate  are  taxes  as  personal  property 
and  tho  mortgage*  la  required  to  give  them 
in  for  taxation*  while  the  land  la  also 
taxed  on  Its  assessed  value  without  de*» 
duo  tin  the  value  of  the  mortgage*  Thus* 
there  is*  In  theory  at  least*  a double 
taxation  on  the  value  of  the  property* 


this  amantaent  the  mortgagee  is  to  be 
' "ttwauTc  iut.irost  T.T  Wa 


la  ta.  la.  Artjgftfld  £bm  iha.  m 

vnlup  of  tlio  aromrar.  iTfalf  Hat  BOrtrifAT 
to  muc  on  fcfaq  UMJUftl  xsliut  aL  tfvr 


MSUiJUL  ii£*  U&MSkduLM*  ifi,  wap  ffhifcywfWtf 

ttmi.  ia  laid  wol  miirVirn  asamrUlpi  aon1d 


but  the  eonstitutlonal  provision  in  question 
has  bean  the  law  of  California  evar  since 
Its  adoption  In  1679*  ' fhy  the  war  against  It* 


Han*  JharloB  i,  Carter 
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which  ms  so  fierce  in  the  beginning,  has 
apparently  omtsd,  and  its  operation  suffered 
to  go  on  without  question,  we  do  not  know* 

*4r*  Judson  In  his  resent  hook  on  Taxation  in 
Missouri,  which  was  published  while  the 
adoption  of  this  anancteent  was  pending  in 
this  state,  at  p*  2R7-S,  esyst  *,*.s  we  are 
now  asked  to  adopt  a systm  which  has  been 
in  foroe  in  California  for  osar  twenty  years, 
it  Is  important  to  stuty  the  experience  of 
California  with  reference  to  this  very 
matter*  This  subjeot  has  been  oaaro fully 
investigated  by  Prof*  Carl  C*  PI ehra,  pro* 
feasor  of  history  and  political  eoienoe  in 
the  iniversity  of  California,  in  a recent 
art  la Is* 


*ds  a result  of  an  exhaustive  invest: 


H5T fk5<i'a"tKat“tKe  provision  af^insT 
SniHmE  arw^ssrS^  to  §£r  mar 

sail  a jWM*L«*<y  uaw  ->  ywiw  III  ■'III  ■ m nmi 

ha  pnwea  wioXly  mSSS vm 
T5T  fer&sTlr  Hev'ioss'  'to' 


lection. 


ssSiam;. 

vs*  Co  suooesa- 

shiTT  ag-BSaw 


of  ihe  tax  upon  the  mortgagor,  that  they  have 
oorae  into  prastioally  universal  use,  and 
printed  blanks  are  used  er-bodying  egreetsento, 
shloh  have  been  sustained  by  ths  topresn©  Court 
of  the  State*  Prof  * i’loim  ssyst  •I’ossibly 
the  oldest  and  certainly  the  stoat  widely 
used  of  the  successful  devices  invented  for 


this  purpose,  is  that  of  a contract  separate 
and  dieeiaot  frun  the  Mortgage,  in  which  the 
ereditor  agrees  to  reduce  the  interest,  in 
oaae  the  debtor  psyw  the  taxes*  ihs  wehhod 
is  so  oowacsi  in  the  south  that  all  stationers 
carry  regular  blank  fonts  of  these  ©cent mots*  * 
>nd  he  adds* 


* *ihe  feeling  that  the  provision  of  the 
Constitution  sriioh  requires  -the  mortgages 
to  pay  the  taxes  eooanpliahoa  no  good  end 
really  increases  the  burden  of  debt,  and 
that  its  evasion  affords  the  debtor  a 
genuine  relief,  w ila  working  no  irjustieo 
to  the  creditor,  probably  accounts  for  this 
far-reaChing  opinion  rendered  in  the  recent 


!I  JJ.  Charles  F,  carter 
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oase  of  the  London  nd  an  . r&ncisoo  «rtk 
v*  dm&am,  180  Cel*  221  (decided  laroh  31, 
1899)*  In  this  case.  It  w&a  held  that  a 
valid  agreement  not  simultaneous  with  or 
directly  a part  of  tho  mortgage,  providing 
for  the  i^aot  of  taxes  by  the  mortgagor 
does  net  violate  the  constitutional  p**o- 
visUc*  This  snooping  decision  makes  the 
constitutional  provision  entirely  devoid  of 
meaning  end  brings  tho  California  system  of 
taxing  mrtgcL':oo  into  lraoiieal  conformity 
with  that  of  assaohusotts*  That  is,  the 
two  parties  to  tho  iortga  a oea 
ogreeneaat""3i  ey  pteaoo  as  to  t"he 

stlElgr 

* ‘Thus  it  Is  that  this  ftcous  'expsrinent 
in  taxation1  has  otaae  to  au  (cd«* 

Vs  we  are  new  asked  to  adopt  a constitutional 
prwisl{*i  o;  ar.  *thor  ctate,  w ioh  has  been 
construed  by  the  cuprous  Court  of  that  btate, 
will  we  not  adopt  this  oenstrueti  n with 
tho  enoi.Jnentt  * 


It  may  bo,  therefore,  that  eves  i on  of  the 
lea  ias  been  found  eo  nucti  easier- TW  cgu- 

lias  ceasocf  'tt  '.d'IKix  . patient  borrower  bears 
the  burden  as  of  old*'  * • * 

The  letter  and  spirit  of  our  Constitution, 
however,  deolaru  for  uniformity  end  equality 
in  taxatlm  of  the  Sana  kind  of  property 
under  like  elrouasianoos,  end  this  amendment 
is  out  of  h*rm>«y  with  the  general  tone  of 
our  organic  law." 

Then  again  our  Supreme  Court  said  In  the  oase  of  State 
ox  rel  v,  Ltate  Tox  Ccnslssion,  288  Mo,  213  l.c,  223j 

"Taxes  nay  be  levied  end  collected  for 
public  purposes  only*  They  shall  be  unif  ana 
upon  the  seen  class  of  subjects  within  the 
territorial  limits  of  the  authority 
levying  the  tax,  and  all  tax  >8  shell  be 


Hon*  Charles  !<•  Carter 
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levied  nd  collected  by  ^Mrol  lave*" 

(See*3*  Art*  X Constitution  of  Missouri*) 

"All  property  subject  to  taxation  shall 
be  taxed  in  proportion  to  ite  value. " 

(feo.i,  .xttX  Constitution  ef  tLssotBl*) 

The  Constitution  thue  declares  that  taxes 
shall  be  uniform  and  in  proportioB  to  tie 
value  of  t fee  proper^  ta  :«»d*  (Sate  that 
It  la  the  value  of  t3»  , property,  not  the 
value  of  tho  c*; .car's  Interest  therein* 
that  la  to  ba  taxed*)  iheeo  .revisions 
are  Intended  to  secure  uniformity  and  equal- 
ity in  taxation*  ac  far  aa  poeslble*  end 
they  apply  to  all  tttqeiyers  both  natural 
ucd  eornomte*  end  to  frenoVilee  aa  veil 
aa  to  property  taxec*" 

In  the  session  laws  of  li>21  pages  t>b'/  to  CTO  inoluelve 
"A  'Jartga@o  recording  la x*  wua  iupoeed  by  the  legislature  but 
the  mam  was  repealed  ty  the  leva  of  U2S  pace  366*  I will  not 
aet  out  aaid  lav  In  full  ir.  this  opinion*  ae  it  la  lengthy*  bat 
will  eey  that  under  this  lav*  during  the  tiwa  that  It  vae  en- 
forced, the  question  of  ite  constitutionality  was  never  decided 
by  our  eourte* 


-Char  otirt.ee  hare  paaaed  .mortgage  uceording  Tex  lave* 
•aid  atatee  bavin;  air  scat  identical  cote  11  tut  local  provisions 
a a our  stale  on  watt are  of  taxat  ion  and  revenue,  and  said  lava 
have  been  hold  constitutional*  IB  the  oaee  of  Trustees*  bxeoutere 
and  Securities  Insurance  Corporation  v*  "oaten,  If  7 Pan*  293*  the 
uupTMDe  Court  of  Hdahom  passed  cn  the  constitutionality  of 
euoh  a law  where  state  and  federal  constitutional  questiane  were 
raised  Bid  the  Jfclahaaa  Mortgage  recording  lax  Low  was  halt  to 
be  constitutional*  In  the  Case  of  iheeler  v*  eighttwn,  149  Pan* 
977*  the  Kansas  Caprano  Court  held  audh  an  act  to  be  unoonatitu- 
tional*  The  opinions  In  both  of  these  oases  arc  lengthy  end 
convincing  although  each  reaches  an  opposite  conclusion  as  to 
constitutionality.  There  was  see*  difference  in  the  warding  of 
these  sots  of  ftlahons  and  Kansas,  but  their  ultloate  purpose 
was  tho  ease.  The  Oklahoma  Court  holdln  euoh  a tax  an  axoiso 
or  privilege  tax  while  the  ' ana  as  court  holding  euoh  a tax  a 
property  tax  subject  to  ooietitaitiinal  restrictions  on  taxes 
me  aff eating  property* 


TTocu  Charles  r*  Carter 
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The  poser  of  the  legislature  to  tax  is  inherent* 

The  lie  sour!  constitution,  is  not  recorded  ax  a rrmt  of  poser 
to  tax  but  rather  a restriction  or  limitation  of  power  to  tax* 

If  our  Supreme  Cotrt  regards  a ‘orbcega  neeonllng  lax  as  an 
excise  or  privilege  tax  then  it  nay  be  possible  to  dm  up  a 
las  that  amid  met  the  constitution  rwquirnsanta*  If  they 
eon  elder  such  a tax  a property  tax*  end  indireecly  that  Is 
what  it  is,  than  It  would  be  almost  if  net  entirely  impossible 
to  draw  up  a Ins  that  would  pass  the  test  of  constitutionality* 
tines  our  constitution  nrcaidse  that  property  wot  be  taxed 
in  propertiM  to  its  value,  the  carters  interest  in  s nortgage 
nets  is  not  the  value  of  the  property  secured,  complying  with 
Article  X*  3eotion  4 at  cur  Constitution  aid  such  was  the  hold* 
ing  in  the  fax  Cmrsissi  n Cess,  supra*  In  the  case  of  iaisssll 
Cray,  euura,  tire  court  reasoned  that  auoit  a tax  is  a property 
tax*  tie  hesitate  to  rake  say  forecast,  as  to  what  our  Supreme 
Court  will  do*  if  confronted  with  the  question  of  constitution- 
ality of  a .’ortnar*  Recording  »ax* 

It  is  our  opini  on  that  such  a law  may  be  massed 
eliminating  the  objectionable  feature  as  ruled  upon  in  Russell 
Cray,  supra,  and  matin.;  the  requireraents  of  the  equal  pro- 
tection clause  la  the  ? tdorel  t institution*  In  fact  this  seems 
to  hen  been  done  in  the  law  which  was  passed  Is  1921*  It  is 
impossible  to  say  that  any  Jortcege  Recording  Tax  ,aw  passed 
ty  the  legislature  is  bound  to  be  constitutional  beeanse  it 
nests  the  rwqu.tr  twisnt  a of  the  Federal  oast.itati.cn,  fbr  the 
censtituti  ifO  iry  of  a 'Qrt,;«f:e  aecordin.^  Tax  imt  in  iesourl 
is  at  best  a finable  wvler  the  ;*rovisiorui  of  the  iaaourl  Con- 
stitution, as  the  ease  relates  to  taxation  and  revenue*  Me  met 
see  the  prospectus  of  the  proposod  law  before  we  oan  render  an 
intelligent  opinion  on  constitutionality*  In  the  face  of  the 
Jdissell  V*  troy  case,  o»ir  courts  will  be  very  slow  in  declaring 
any  .lertg*:*  Recording  fax  inw  eonstituti canal*  Te  do  ao  it  would 
almost  be  necessary  for  then  to  reverse  themselves  in  their  former 
ruling*  The  fact  that  our  1921  legislature  passed  ouch  an  ast 
and  our  1932  legislature  repealed  the  sane,  would  indicate  that 
the  1933  legislature  were  advised  and  considered  that  such  on 
cot,  ae  then  appeared  on  the  statute  books,  was  unconstitutional* 


Ree jeetfully  submitted. 


fia*  hx  ^neyere 
Assistant  Attorney  Jensrol* 


AmtOTJSD 

,-Jy  o^Urlck 
Attorney  *cneral 


COI'-.lT nVTIQNAi  LAV  - IKTSR3TATL  COtt&RCS  - I«z  on  beer  to  bo  sold  or  ablppod 
in  inters  tat e commerce  es  Tiolotlvo  of  tbs  comoeroa  clause  of  the  United  states 
'onatl tutlon. 


cmoreble  Charles  F.  Cart er. 
How  404  Capitol  .milding. 
Tefferaon  City,  i’leaouri. 

■Sir  Iri 


-our  letter  of  eptecftar  23*  1333  boo  bean  rose It ad  in  which 
la  oont slued  a request  for  as  opinio®  in  the  following  taws: 

“cold  you  plans*  give  as  your  opinion  as  to  the  con- 
stitutionality of  putting  a tax  upon  the  bear  unde  in 
Vila  state  and  shipped  to  other  statas.  1 bell era  under 
the  polios  regulations  or  the  11  sense  power  of  the  state 
that  we  scold  get  e tax  upon  tbo  stuff  shipped  out  of 
this  state. - 

The  Constitution  of  the  United  tetes  Article  1,  act lea  0. 

Clausa  3,  provides  that  Congress  shell  here  poser  ”to  regulate  Oocsmrce 
with  foreign  Hat  lens,  and  &>.o®  the  several  tetes,  end  *lth  the  Indian 
rribeef*  and  this  sower o>  clausa  aa  early  aa  &■  *>*«*«  v.  Ogden.  4 #heet.  1 
(1024)  ***  held  by  tba  united  tetes  u rsue  Court  to  give  to  ctagreae 
an  exclusive  power  to  regulate  interstate  coauaroe  end  to  prohibit  the 
several  states  frost  so  regulating  it  mo  that  lesouri  could  rot  cither 
tax  or  regulate  interstate  eounaree  directly. 

Furthermore,  a tax  or  regulation  cannot  diaeriuioate  against 
interstate  casiaaroa  even  if  the  pan*  subject  of  the  tax  could  be  reeoned 
by  a statute  which  did  not  dlaerlnlnnte  against  interstate  eonnaree.  rhia 
la  illustrated  by  the  cos*  of  *elteo  v.  .iaaourl,  31  U.  275  ( loTb ) . 23 
U *d.  347.  In  that  oeee  the  court  said) 

"‘hit  the  court  in  its  decision  replied,  that  it  wee  impossible 
to  conceal  the  fact  that  this  uode  of  taxation  was  only  vary- 
In-;  the  form  without  varying  t;.e  eubat anew;  that  a tax  on  the 
occupation  of  an  importer  aaa  a tax  on  importation,  and  saiat 
add  to  the  prise  of  the  article,  and  be  paid  by  tbs  a on  water 
or  by  the  importer  himself  In  Ilka  'tanner  as  a direct  duty  on 
tie  article  itself. • 

The  court  in  that  cane  held  thet  auoh  a tax  *a»  invalid.  Although  ad  ittedly 
the  state  in  that  oeee  could  have  levied  a valid  tax  on  the  occupation  of 
peddling  goods  which  would  be  applicable  to  paraona  peddlin,  -oods  whioh 
nad  been  Imported  Into  the  state,  still  that  oaae  held  that  it  was  not  sit  h In 
the  constitutional  ri  ;_hts  of  a state  to  bees  the  tax  on  the  fact  that  tba 
•0008  had  been  imported,  For  this  reason  iseouri  could  not  enact  a tax 
statute  applicable  solely  to  bear  to  bo  shipped  outside  of  the  state  because 
In  such  e ease  the  bawl*  of  the  tax  would  be  the  fast  th*t  the  goads  would 
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be  shipped  is  inters  tele  coraeroe  and  therefore  e dlscriainatlot.  against 


If  a statute  should  be  suae  ted  expressly  taxing  all  beer  originating 
in  this  state,  and  not  diaerininatln  la  any  way  against  beer  to  be  shipped 
outside  of  the  state  or  to  be  sold  la  interstate  eon.  ares,  uoh  s statute 
could  levy  e tax  la  various  possible  methods.  A cl  ecus si on  of  aueh  aetbods 
sad  their  validity  fellows. 

I.  An  oeeupetian  tax  on  the  swnufaetura  of  beer  in  this  state 
would  be  valid  under  the  authority  of  r.erloen  -fg.  Ce.  T.  St.  Louis,  2jQ 
U.  3.  459  {1310}  in  whieh  suer,  a tax  eaa  upheld  on  m auf aetur lng  aid  in 
nhlah  the  court  said; 

"The  question  ia  Aether  aa  ordinance  of  the  city  of  st. 

Louie,  levyln  ■ against  osaufacturara,  as peel Ally  aa  against 
plaintiff  ia  arror,  a eat  Virginia  corporation,  a tax 
lgyaaad  aa  a condition  of  the  grant  of  a license  to  carry  on 
a nanufaaturl ag  buslnaaa  In  that  city,  but  the  amount  of  whieh 
is  ascertained  by  a<4  proportioned  to  the  amount  of  sales  of 
the  roacuf matured  goods,  whether  sold  within  or  wit  out  the 
state,  end  whether  in  domestic  or  interstate  edataeree.  Is 
void  as  amounting  to  e regulation  of  eoameree  maong  the  ate  tea 
and  thus  intrenching  upon  the  power  of  the  national  Conrree* 
under  art.  1,  ee.  0 ef  the  constitution,  er  as  mountin'  to 
a taking  of  plaintiff’s  property  without  due  process  of  lew, 
la  contravention  of  the  14th  nendaent. • 

The  feet  that  the  tax  is  naeaurad  by  goods  seme  or  all  of  shlnb  are  imandlstely 
to  be  shipped  in  interstate  eonaeree  done  not  affect  the  result  00  long  as 
the  tax  is  on  a valid  subject  such  as  the  occupation  of  nsnufseturlag.  Oliver 
Iron  Co.  v.  Lord,  2& 2 0.  3.  172  (1123)  la  *hlcb  the  court  said: 

"lining  is  not  interstate  eoxnarce,  but,  like  auf aetur lag 

Is  a local  business,  subject  to  local  regulation  and  taxation. 

Kidd  v.  Peer  I so,  I26  u.  s.  1,  20.  32  U ed.  346,  350,  2 intern. 

Com.  flap.  232,  9 Ittpt.  Ct.  R*.,  »|  Capital  City  Dairy  Co.  v. 

Ohio,  I03  u.  . 230,  245,  4&  L.  ed.  171,  175,  22  up.  ct.  Hep. 

120}  Delaware,  L.  k *.  a.  on,  v.  Yurkoaia,  230  0.  a*  437*  444. 

99  L.  ed.  1397*  H°°S  35  Sup*  W*  Rap.  902}  Hammer  v.  Dngenhert, 

247  U.  S.  291,  272,  02  L.  ed.  1101,  U09,  3 1.  L.  A,  b 49,  36  Mf, 

Ct.  Rep.  929,  Ann.  Can.  1916k,  724;  United  \ine  corkers  v. 

Coronado  ,’oal  Ce.  299  0.  5,  344,  410,  bb  L.  ed.  979,  999,  42 
up.  Ct.  Hsp.  970.  Ite  character  in  this  regard  is  Intrinsis, 
is  not  affected  by  t he  intended  use  or  disposal  of  the  protest, 
is  not  controller  by  oontreotURl  tegagemante,  end  persists 
even  though  the  bunleena  be  eonaueted  in  clo- • connection  with 
Interstate  caaiwere.* 

II.  A tax  on  gross  receipts  from  the  sale  of  beer  sons  of  which 
eel  as  were  ends  in  interstate  coasaeree  would  not  be  valid  for  a tax  on  gross 
receipts  from  interstate  ounce  ree  has  bean  held  ia  Q elves  tea,  1 ton  A 
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"■an  ■ ntonio  ay,  Co,  ».  Texas,  ilG  U.  3.  dlj  (1()Q&)  even  where  noc-dia- 
er  minatory  to  ha  a tax  on  sash  ooarasrae  anti  prohibiten  by  the  oomterse 
alaaeo. 


Ill,  A tax  on  the  net  iao&io  frees  the  anle  of  suah  boar  even  though 
part  of  the  eales  were  la  interstate  ttoaneree  would  he  valid  under  the 
authority  of  the  was*  of  ’sited  • betas  01 ue  Co,  ».  roan  of  Oak  Crook, 

247  3*  3^1*  tat  presumably  you  would  not  ho  Interested  in  auoh  a tax 

la  view  of  the  e - is  tone*  in  ..  laaoorl  of  m luecoe  tax. 

IT.  A franchise  tax  alao  presumably  would  aot  ha  entirely  satia- 
faatory  to  yea  an  it  would  only  he  appiloabl*  to  eorporatioae  end  year  in- 
quiry did  not  deal  with  a tax  on  sorporat lone  alone. 

¥•  Aa  inspection  fea  which  would  np,ly  to  goods  to  he  e Id  in 
interstate  coa  eroa  would  he  valid  under  toe  authority  of  Potapseo  .meat' 

Co.  v.  North  Carolina  bosrd  of  Agriculture,  17I  U.  S,  343  (W?#)  because 
the  Constitution  of  the  united  tatea  rt iole  I,  Action  10,  ieuse  1 
provides  as  follow* : 

So  state  shall,  without  the  content  of  the  Congress, 
lay  any  imposts  or  duties  os  leper t a or  exports,  except 
. :&y  !)>■  aVolut-iy  n^oo.cs^-.-  Cor  exec . tin  . 1'..'  l-i- 
epoetion  leeef 

However,  inspection  foes  a an  not  be  used  as  .'ources  of  revenue  on  ^oods  In 
Interstate  oonxmroe  ea  was  pointed  out  hy  the  eourt  of  the  last  sited  sees 
as  follow*: 

"If  the  state  law  of  Texas  whlab  is  oaaplalned  of  la 
rwelly  ea  inspection  law.  It  is  valid  end  bind lux,  unlace 
it  Interferes  with  the  power  of  congress  to  regulate  eoueoroe; 
aiid.  If  it  does  thus  interfere,  it  uay  still  be  valid  and 
binding  until  revised  and  altered  hy  Congress.  The  ri  lit 
to  neks  inspection  laws  is  aot  granted  to  Congress,  hut 
is  reserved  to  the  states;  but  It  Is  subject  to  th*  para- 
mount right  of  Toa&roea  to  re  quiets  eouacrec  sith  foreign 
notions,  and  among  the  savors  1 state* ; and  if  nay  atate, 
as  a^meena  of  carrying  out  and  executing  its  in  poet ion  laws, 
luposoa  say  duty  or  lepoat  on  imports  or  exports,  aueh  impost 
or  duty  is  Void  if  it  exoeedt  what  is  absolutely  necessary 
for  axeouting  suah  inspection  las*. " 

for  a similar  reason  tbs  police  power  of  lssourl  would  not  jeatlfy  n revenue- 
raising  measure  because  alt bough  the  states  are  allowed  to  inf rings  to  s 
oert'in  extent  on  interstate  oeaneree  hy  regulations  to  pretest  the  health, 
welfare  and  Morality  of  their  el tl sens  they  cannot  under  tbs  .ruins  of  the 
police  poeer  validly  raise  revenue.  The  u re  s court  of  the  -sited  tatea 
in  u&ler  v,  Xansaa,  123  E.  -•  ^23  (1^7/  la  dl mussing  this  problem  said: 
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' It  belongs  to  that  dasartaeat  freferrie  to  the  Legislature} 
to  exert  whet  ere  known  me  the  polls*  power*  of  the  abate,  end 
to  dote  min**,  primarily  shat  measure*  are  appropriate  or 

needful  for  the  protection  of  the  public  morals,  the  public 
health,  or  the  public  safety. 

It  does  not  at  ell  folio*  that  every  statute  enacted  ostensibly 
for  the  pronotlee  of  these  ends,  is  to  be  accepted  as  a legi- 
timate exertion  of  the  police  powers  of  the  state.  There  are, 
of  necessity,  Halts  beyond  which  legislation  cannot  right- 
fully go.  * * * If,  therefore,  e statute  purporting  to  have 
been  enacted  to  pretest  the  public  health,  the  public  aorale, 
or  the  public  safety,  has  no  reel  or  substantial  relation  to 
those  objects,  or  la  a palpable  invasion  of  xlgfets  secured  by 
the  fundamental  law,  it  Is  the  duty  of  the  courts  to  so  adjudge, 
end  thereby  give  effect  to  the  ansi 1 tut ion,” 

For  the  above  reaseno  It  la  our  opinion  that  an  occupation  tax  on 
the  manufacture  of  beer  in  this  state  not  In  any  wey  disertnlnetiag  agninet 
or  referring  to  tbs  feet  that  part  of  such  beer  will  or  way  bw  sold  or 
shipped  In  interstate  com.  arcs  would  b«  a valid  tax,  and  that  of  the  type# 
of  taxes  above  discussed  such  a tax  would  sews  to  be  the  west  desirable. 

Very  trul  yours, 

LBSfARD  H.  MILLK3, 


jan&iwt  usianw  afasmr  «*hux. 


uni t OEKmAt. 


1 

CONSTITUTION . 

//GENERAL  ASSEMBLY. 

* STATS  iilUlfiVAY.  A*i -MDjAl^NT . Section  44a, Article  IV, Constitution  of 

Missouri  only  prevents  the  General 
Assembly  from  raisin;  fees  and  taxes 
provided  for  in  such  Section  44a. 


October  25,  1933 


honorable  Michael  K.  Casey 
Capitol  building 
Jefferson  City,  Miasourl 


FILED 

U-t 


Dear  : enator  Casey* 


Replying  to  your  Inquiry  directed  to  this 
office,  namely, 

"Does  Section  44a  of  Article  XV 
of  the  Constitution  of  the  it ate 
of  alsaourl  contain  any  provision 
which  would  prevent  the  57th 
General  Assembly  proposing  an 
amendment  to  the  dona ti tut Ion  of 
the  State,  roe  kin,  to  raise  the 
level  of  fees  and  tax >s  now  i Ixad 
or  provided  for  by  such  : -action 
44a 

heetion  2 of  Article  II  of  the  constitution  of  the 
State  of  Missouri  provides* 

"vbat  the  people  of  this  State  heva 
the  Inherent,  sole  and  exclusive 
right  to  regulate  the  internal  govern- 
meant  and  police  thereof,  and  to  alter 
and  abolish  their  Constitution  and 
form  of  , rover  naont  whenever  tuey  may 
deem  It  necessary  to  their  safety  and 
tiapplnesst  Provided,  > uoh  ciiange  be 
not  repugnant  to  the  Constitution  of  the 
United  States," 

ft 1th  reference  to  the  right  of  the  people  to  amend 
Constitution  of  this  State,  In  state  ex  rel.  v.  uemouiy,  40 
192,  194,  the  Supreme  - ourt  of  t.ils  State  said* 


the 

MO. 


Honor* bio  41  chaol  ••  (as*y 


-2-  October  fiS,  193S 


"A  power  to  oaonu  the  -onstltutiun  la 
all  respects  deemo*,.  oceentlal  1'or  the 
public  ood,  or  to  alter  or  ai>oli&h  it  # 
If  It  were  Goemod  r.ucoaaaiv  for  their 
safety  and  happiness,  necessarily 
Includes  the  power  to  amend  it  in  any 
particular  ae  wall  as  in  Its  total 
scope 


Xhe  only  part  of  bastion  44a,  Article  IV,  of  the 
Constitution  which,  exproeel y or  impliedly,  undertakes  to  fix  a 
stationary  level  01  fees  and  taxes  with  reference  to  motor  vehicles 
end  motor  vehicle  fuels.  Is  the  following! 


"tor  & period  of  ten  years  after  the 
adoption  hereof,  the  general  Aaauably 
shall  have  no  power  vo  levy" mu  eoXTeet 
state  registration  fees,  license  taxes 
or  other  taxos  on  motor  vehicles  (except 
t lie  property  tax  an  motor  vu  Melos  and 
state  license  fees  or  taxes  on  motor 
vehicle  common  carriers)  or  state  taxes 
on  the  sale  or  use  of  motor  vehicle  fuels 
In  excess  of  the  rates  fixed  by  law  at  the 
1 Itn  ■ this  a icindmont  Is  adopted,  exeapt 
tiiat  In  he  event  the  proceeds  from  such 
regie tret Ion  fees,  license  taxes  or  other 
taxes  on  motor  ve  deles  (except  the  prop* 
orty  tax  an  no  or  vehicles  and  state 
license  fees  or  taxes  on  motor  vehicle 
comon  carriers)  and  state  taxes  on  tin 
sale  or  use  of  to  or  venlole  fuels  a .all 
not  be  sufficient  to  produce  funds 
requisite  to  pay  the  coats  and  expenses 
herein  authorised  aid  for  the  payment! 
to  t-lnklnp  fund,  for  interest  ana  for  he 
proper  maintenance  of  state  highways  as 
herein  provided,  tiien  the  general  i ssomhly 
nay  Increase  the  rates  of  such  registration 
fees,  or  lloeneo  taxes  on  motor  vehicles  or 
taxos  on  the  sale  or  use  of  motor  vehicle 
fuels  to  an  amount  sufficient  to  provide 
for  such  payment  and  the  proper  maintenance 
of  state  highways  in  oider  to  avoid  the 
levy  of  a direct  t ax  on  property  in  the 
£tate  to  eat  such  def lclunoies." 


It  is  apparent  that  the  limitation  Is  ulreeted  to 
legislation  by  the  -enerol  Assembly  end  not  to  the  Inherent  power 
of  the  oltlxens  of  the  state  to  a-: end  their  const! tut T on, 


Honorable  Michael  ;..*  Casey 


3“ 


October  25,  1933 


or  tho  rl  hfc  of  the  General  Assembly  to  oi*oj>o»«  an  amendment 
to  the  Constitution* 

tor  y our  Inf orm&t' on  we  ar«  t ran#' sitting  you 
herewith  copy  Of  an  opinion  Of  tills  hepart^nt  heretofore  written 
to  Senator  P.  L*  ales,  on  the  general  subject  of  the  rif^ht  to 
awend  Section  44a,  Article  IV  of  the  Constitution. 


Very  truly  yours , 


UlhoKfiT  IjhWi 

Assistant  Attorney  Oeneral, 


APPROVE* 


ROY  ItePITTRICK 

Attorney  General* 


CtbtLC 


Inclosure 


PEBAL  IM3TITUTI0I8 I Right  of  the  secretary  to  um  Interest 

fund  of  prisoner#  to  liquidate  thefts  with- 
in the  prison. 


October  30*  1933 


Hr.  Dan  M.  Carr*  Secretary 
Department  of  Penal  Institutions 
Jefferson  City*  Klsaourl 

Dear  Sin 


Tour  request  dor  an  opinion  was  in  the  following 


*3one  years  ago*  the  Secretary  of  the  Board 
of  Penal  Com!  s si  am  era  undertook  the  care 
of  funds  belonging  to  innate*  of  the  State 
Penitentiary*  depositing  seen  in  a banking 
institution  which  paid  t low  rate  of  interest* 

Under  new  banking  regulations,  this  inter- 
est has  oeased  and  several  interesting  sad 
perplexing  questions  in  connection  there- 
with arise. 

In  order  that  you  nay  have  the  fullest  pos- 
sible information  relative  thereto*  nay  I 
say  that  during  the  years  the  Secretory^  has 
had  oharge  of  the  fund*  hundreds— thousands— 
of  oonvlets  have  cone  and  gone;  at  inter- 
vale he  has  added  to  their  accounts  and  upon 
discharge  paid  then  amounts  due* 

During  thla  sans  period— up  until  now— it 
has  been  the  practice  to  use  this  interest 
fund  to  protect  the  Secretary  against  losses 
arising  through  no  fault  of  his  own*  such  as 
forgeries*  counterfeiting  or  prison  money* 
thefts*  etc. 

At  another  tine,  when  funds  of  tho  institution 
ran  low*  undeelgnated  ealarlee  were  paid  from 
the  Interest  fund*  without  replacement* 

Losses 11*548.33 

Salaries——  1,330.39 


These  figures  represent  losses  and  ealarles 
paid  in  a previous  administration. 


Mr.  Dsn  X.  Carr,  Secretary 


-3-  October  30,  1933. 


tthen  I beoame  Secretary  of  the  Department 
April  lf  It  was  known  that  petty  thefts 
had  been  the  rule  in  the  mail  no*  for 
several  years  and  I undertook  to  oat oh 
the  theif. 

Eventually  I did  no,  and  have  affidavits 
In  vhioh  a convict  admit e his  guilt  and 
charges  a forner  'equare*  employe  with  cora- 
pilot ty. 

1 have  also  established  that  #61.50  la 
Money  ordere  were  stolen  under  ay  Iwnedl&te 
predecessor,  as  well  ae  other  theft e total- 
ing approximately  #500.  Part  of  this  has 
been  recovered  fran  the  convict  but  there 
le  no  father  hope  of  recovery  froa  him. 

It  vae  the  opinion  of  ay  immediate  pre- 
decessor, and  the  practice  of  forner  boards 
to  pay  these  losses  from  the  interest  fund. 
Heoords  of  the  Institution  support  this  state- 
ment. 


Therefore,  X would  like  to  have  your  opinion 

on  these  points t- 

1.  May  this  Interest  be  rightfully  so  used? 

3.  Who  now  is  entitled  to  this  interest? 

Obviously,  it  cannot  be  distributed 
over  oonviot  accounts  ae  they  have 
numbered  thousands  and  shifted  too 
rapidly. 

The  fund  is  not  a state  fund  and  it 
would  seem  the  state  is  not  entitled 
to  the  money. 

It  le  not  a Commission  fund  and  it 
would  seen  the  hoard  le  nor  entitled 
to  the  use  of  the  money,  its  position 
being  merely  that  of  agent  for  the  • 
state. 

The  Secretary,  it  would  seem  from  the 
general  praotioe  in  corniest Ion  with 
trust  of floes,  is  entitled  to  the  use 
and  protection  of  the  interest  on  the 
fund,  as  hs  is  charged  with  respon- 
sibility therefore  and  does  all  the 
work  in  connection  with  administration 
of  the  fund  aside  from  his  regular 
duties. 


Ur.  Dna.  V*  Carr,  Secretary  -3-  October  30,  1933. 


3*  If  the  Secretary  Is  properly  entitled 
to  the  use  of  this  Interest,  My  he 
draw  hie  check  therefor  to  adjust 
the  losses  oocuring  in  the  preceding 
end  his  own  administrations. " 

There  is  no  provision  in  the  law  whereby  the  Depart* 
■ent  of  Penal  Institutions  is  required  to  establish  and  maintain 
a convict  fund  as  described  in  your  letter,  neither  ie  It  pro- 
hibited in  the  low* 

You  have  explained  this  fund  as  a trust  fund,  where 
the  prisoner  adds  to  his  account  in  said  fund  from  tine  to  tint 
and  upon  the  prisoner's  discharge  Me  savings  in  said  fund  ere 
accounted  for  and  given  to  hin,  less  all  accumulative  interest* 
The  prisoners  who  participate  understand  that  they  are  to  receive 
no  interest,  but  that  accumulated  interest  le  to  be  used  to  re- 
place losses  coffered  through  no  fault  of  the  trustee  (secretary) 
such  ae  losses  resulting  from  forgeries, counterfeiting  of  prison 
none/,  etc.,  and  that  accumulated  Interest  is  to  be  used  for  the 
further  propose  of  paying  salaries  for  prison  employees  not  pro- 
vided for  by  statutes. 

This  trust  ie  Just  as  sacred  as  any  other  trust*  The 
mere  faot  that  thefts  from  the  Department  will  total  $500*00  does 
not  entitle  you  to  apply  the  Interest  from  this  prisoners'  fund 
to  cover  the  lose,  unless  it  be  the  understanding  with  the  con- 
tributing prisoners  that  said  fund  ie  held  for  that  purpose*  The 
fact  that  the  praotloe  of  former  boards  was  to  pay  these  losses 
from  the  interest  fund,  would  not  Justify  of  itself  the  payment* 
Former  boards  may  have  committed  a breach  of  trust.  The  right 
to  pay  as  you  desire  can  best  be  justified  if  the  trust  existed 
for  that  purpose*  You  cannot  legally  execute  said  trust  without 
being  authorised  by  the  trust  agreement  or  arrangement,  and  the 
fact  that  it  was  the  praotloe  of  former  boards  to  pay  these  losses 
from  the  Interest  fund  would  Indicate  that  they  were  aotlng  in 
good  faith  in  the  execution  of  the  trust  which  you  presume  to  ex- 
ist . Statements  of  participating  convicts  would  tend  to  clarify 
the  objects  of  the  truBt,  further  evidencing  y ur  right  to  cover 
the  loss  faun  the  interest  find.  If  the  original  trust  agreement 
be  in  writing  it  would  throw  some  light  am  the  purposes  of  the 
trust*  It  is  for  you  to  determine  the  existence  of  the  trust* 

Answering  your  first  cue st ion* 

It  le  the  opinion  of  this  off! os  that  the  interest  fund 
nay  be  rightfully  used,  to  cover  the  described  losses,  if  such  was 
the  object  of  the  trust  creating  the  interest  fund 

Answering  your  second  quest  lonl 

Only  Intended  benlflclarles  are  entitled  to  this  ae- 


Hr,  Dan  M.  Carr*  secretary 


October  30*  1833. 


cumulated  interest . Assuming  the  interest  fund  is  a trust 
fund  to  be  usee  fur  the  purpose  of  paying  losses,  the  said 

fund  nay  be  used  for  such  a purpose  :-nd  the  penal  department 
when  suffering  losaee  would  i>e  ontitlad  to  cover  said  lose 
with  the  proceeds  of  the  interest  fund.  Therefore*  It  follows 
that  individuals  who  hare  advanced  departmental  losses  would 
be  entitled  to  received  from  the  fund  their  advancements , If 
the  trust  existed  for  the  purpose  of  covering  lessen*  An  ad- 
vancement under  such  olroufstanoas  is  a loss  to  the  party  ad- 
vancing* 


Answering  your  third  Question* 

The  secretary  to  the  board  should  not  be  an  insurer 
against  other  peoples  thefts  unless  it  was  understood  that  y u 
were  to  be  such  when  taking  the  job*  and  you  assumed  the  re- 
sponsibility with  that  understanding*  the  office  without  such 
an  understanding  does  not  carry  suoh  liability.  Assuming  that 
you  and  Mr.  Smith  ars  personally  responsible  for  losses  occur- 
ing  by  reason  of  thefts  of  money  order  and  other  thefts*  If  you 
p»  secretary  be  properly  entitled  to  this  interest  fund  in  the 
execution  of  the  trust  which  you  claim  exists*  then  it  would  be 
legal  for  you  to  draw  a check  therefore  and  adjust  the  losses 
occuring*  as  you  say  they  did  occur,  in  the  preceding  and.  In 
your  administration. 


Respectfully  submitted 


WILLIAM  OKH  &AWTER3 
Assistant  Attorney  General 


APFRQVkBl 


SoT®STffRSBr“ 

Attorney  ftcneral 


wo&:H 


MOTOR  VEHICLES: 

V 


Officials  and  employees  of  corporation 
owning  motor  car  required  to  register 
as  operator. . 


4<> 


i 


December  27 , 1930 


Honorable  u.  M.  Casteel 

Superintendent  Missouri  State  Highway  Patrol 
Jefferson  City,  Missouri 


rear  Mr,  Casteel i 


This  Department  acknowledges  receipt  of  your 
letter  dated  December  26,  1935,  as  follows t 


"Please  glee  this  department  your 
opinion  on  the  use  of  registered 
operator's  license  as  mentioned 
In  the  attached  correspondence. " 


Attached  to  your  3e  tter  Is  request  for  opinion 
by  Mr.  Thos.  L.  Leigh  as  to  who  comes  within  the  definition  of 
a registered  operator  within  the  meaning  of  Section  7759  Revised 
Statutes  Missouri  1929,  particularly  as  applied  to  cars  owned 
and  operated  by  corporations. 

oeetioi:  T.  59  Revised  Statutes  Missouri  1929, 
being  the  second  section  of  what  Is  known  as  the  Motor  Vehicle 
Law,  defines  the  word  "owner”  as  follows i 

“The  term  'owner'  shall  include  any 
person,  firm,  corporation  or  asao* 
elation  owning  or  renting  s motor 
vehicle  or  having  the  exclusive  use 
thereof  under  lease,  or  otherwise, 
for  a period  greater  than  ten  days 
successively." 


Honorable  B.  M.  Casteel 


•2* 


December  27,  1953 


Section  7761  provldest 

"-very  owner  of  a motor  vehicle  or 
trailer  which  shall  be  operated  or 
driven  upon  the  highways  of  this 
state-  * * * 

Is  required  to  register  the  seme  with  the  Cofenlssloner  of  Motor 
Vehicles. 


Section  7759  further  defines  "operator"  ast 

"Any  person  who  operates  or  drives 
a motor  vehicle." 

by  Section  7759  "registered  operator"  Is, 

"An  operator,  other  than  a chauffeur, 
who  regularly  operates  a motor  vehicle 
of  another  person  In  the  course  of,  ST 
as  an  Incident  to  his  employment,  bu~ 
whose  principal  occupation  le  not  the 
operating  of  eueh  motor  vehicle •” 

Section  7766  with  reference  to  the  registration 
of  registered  operators,  provides  In  parti 

"Every  person  desiring  to  operate  a 
motor  vehicle  as  a registered  oper- 
ator shall  file  In  the  office  of 
the  commissioner  a statement  containing 
his  name,  age  and  addrese,  and  the  trade 
name  and  motive  power  of  the  motor  ve- 
hicle he  le  competent  to  operate,  on  a 
blank  to  be  furnished  by  the  commissi oner 
for  that  purpose,  which  shall  be  indorsed 
by  two  citizens  of  this  state  who  are  reg- 
istered motor  vehiole  owners,  who  shall 
oortlfy  to  the  correctness  of  the  facts 
stated  in  such  application  and  the  good 
character  of  such  applicant." 


Section  7765  provides  for  the  registration  of 
chauffeurs  and  prohibits  the  Issuance  of  a certificate  of  regis- 
tration to  any  chauffeur  under  the  age  of  eighteen  years,  the  same 
age  limit  le  contained  In  Seetlon  7766  providing  for  the  registra- 
tion of  registered  operators. 


Honorable  a.  4*  Casteel 


5- 


Decehber  27 , 1938 


Section  4526  Revised  Statutes  Missouri  1929 
defines  the  terra  "corporation"  as  follows* 

" The  terra  Corporation , % as  used 
in  this  chapter,  shall  be  construed 
to  Include  all  Joint  stock  companies 
or  associations  having  any  powers 
or  privileges  not  possessed  by 
Individuals  or  partnerships." 


Lection  4555  provides 1 

"-.very  corporation,  as  such,  has 
power-  ^ # ft  # # 

Fifth.  To  appoint  such  sub* 
ordinate  officers  and  agents  as 
the  business  of  the  corporation 
shall  require,  and  to  allow  thera 
a suitable  compensation. " 


Corporation  Is  defined  in  14  C.  J.  page  51, See t ion 

3,  to  bei 


* * an  artificial  being  or  person 
created  by  law  having  a legal  entity 
entirely  separate  and  distinct  fro* 
the  individuals  who  compose  It,  with 
the  capacity  of  continuous  existence 
or  success  lor  notwithstanding  changes 
In  Its  membership,  and  having  also  the 
capacity,  as  suoh  legal  entity  and 
artificial  person  In  the  law,  of 
taking,  holding,  and  conveying  prop- 
erty , entering  into  contracts,  suing 
and  being  sued,  and  exercising  such 
other  powers  and  privileges  as  may 
be  conferred  on  it  by  the  law  of  lte 
creation,  just  as  a natural  person  may"* 


Section  7785,  Subdivision  I,  prohibits  any  person 
under  the  age  of  sixteen  years  from  operating  & motor  vehicle 
on  the  highways  of  this  state. 


( 

f f 


H&norable  a.  M*  Casteel  -4-  December  27  , 1955 


The  application  of  an  owner  lor  registration  of 
a motor  vehicle  shall  contain,  among  other  things,  a brief  des- 
cription of  the  motor  vehicle,  the  name,  residence  and  business 
address  of  the  owner  thereof* 

A statement  filed  by  a chauffeur  desiring  regis- 
tration shall  give  his  name,  age  and  address  and  his  application 
shall  be  endorsed  by  two  citizen*  of  this  state  who  are  registered 
motor  vehicle  owners. 

Section  7766  Revised  Statutes  1929,  makes  provision 
for  the  registration  of  registered  operators  requiring  that  the  per- 
son desiring  to  be  so  registered  should  file  In  the  office  of  the 
Commissioner  of  jSotor  Vehicles  of  the  state  a statement  containing 
his  name, age  and  address  and  the  trade  name  and  motive  power  of  the 
motor  vehicle  he  Is  competent  to  operate  and  which  statement  should 
be  endorsed  by  two  citizens  of  this  state  who  are  registered  motor 
vehicle  owners  end  who  shall  certify  to  the  correctness  of  the  facta 
stated  In  such  appllcetl on >and  the  good  character  of  the  applicant, 
thereupon,  upon  the  payment  of  the  fee  of  t.3*0G  the  applicant  shall 
be  granted  a certificate  of  registration  and  assigned  a number  as 
a registered  operator*  Section  778S,Subdl vision  A,  requires  regis- 
tered operators  to  at  all  times  carry  subject  to  inspection  the 
registration  certificate  furnished  by  the  Commissioner* 

Subdivision  h of  Seat ion  7783,  Revised  Statutes  1929, 
requires  every  person  operating  or  driving  a motor  vehicle  on  the 
highways  of  this  state,  knowing  that  an  injury  has  been  caused  to 
a person  or  damage  to  property,  due  to  the  culpability  of  said 
operator  or  driver  or  due  to  accident,  shall  not  leave  the  place  of 
said  Injury,  damage  or  accident  without  stopping,  giving  his  name, 
residence,  motor  vehicle  number  and  chauffeur's  or  registered 
operator's  number.  If  any,  to  the  injured  party  or  other  persons 
specified. 


We  have  no  way  of  knowing  what  was  in  the  minds  of 
the  legislators  w! th  reference  to  what  persons  the  defined  words 
"register*^  operator”  was  Intended  to  apply,  except  as  we  may 
ascertain  that  intention  from  what  the  legislature  eald  by  way  of 
definition  and  by  a construction  of  all  the  act*  We  ere  unable 
to  find  any  construction  or  Interpretation  of  the  term  "registered 
operator*  by  any  court  or  In  any  text  book. 

The  Legislature  seem#  to  have  had  in  mind  laying 
out  a scheme  of  legislation  Intending  to  throw  about  the  traveling 
public  all  possible  protest  Ion  tinder  all  circumstances  and  to  not 
only  keep  a check  on  those  authorised  to  drive  automobiles  but  to 
see  that  those  who  did  drive  motor  vehicles  had  some  sort  of 
qualification  for  such  service  and  this  would  apply,  as  to  those 
required  to  be  registered  operators,  whether  driving  a car  In  the 
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eourae  of  hla  employment  or  merely  as  an  Incident  to  such  employ- 
ment.  From  the  foregoing  quotation  from  Corpus  Juris  it  la 
apparent  that  the  officers  and  employees  of  a corporation  are  a 
thing  quite  apart  from  the  corporate  entity,  even  though  such 
officials  or  employees  be  stockholders  In  the  corporation. 

It  Is  our  opinion  that  If  an  officer  or  employee 
of  a corporation,  who  also  might  be  a stockholder  In  the  corpor- 
ation, operates  a mo' or  vehicle  belonging  to  th«  corporation  In 
the  course  of  the  employment  of  such  official  or  employee  or 
operates  a motor  vehicle  belonging  to  the  corporation  as  an  Incident 
to  the  employment  of  such  official  or  employee  of  such  corporation, 
then  such  official  or  employee  of  such  corporation  is  required  te 
register  under  the  provisions  of  Section  7763  Revised  Statutes 
Missouri  1929. 


Very  truly  yours. 


GILBERT  LA .46 

Assistant  Attorney  General, 


APPROVED! 


m kcitiwftici — 
Attorney  General • 
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1MJLE0T2D  CHILDREN-  BOARD  OF  CHARITIK3  AND  CORRECTIONS-  COURT  bRDCEDURI 

Sections  14161,  14162  and  14166  R,  3.  Ho.  1929,  ’ 

LaiTG  1931,  p,167,  RESIDENCE,  Section  655  R,  S,  Mo.  1929 


t if 
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Mrs.  . • o ld  arson 

Hreoutivo  ..oorotary 

Board  of  Cbcrltioe  and  Gorreotl  ns 

Jefferson  City,  l.io  ouri 

De;  r r^ . Henderson^ 

£0\ix  rooont\  lottur  directed  to  the  Attorney-  oneral 
hag  boon  him  ed  the  undersigned  for  attention.  in  youx  request 
for  .n  opinion  you  state  the  following* 

“Kindly  ^lve  us  an  opinion  for  immediate  and  future 
uce  t.x  to  securing  privacy  in  cl  noe  of  illegltnaey 
ir  commitment  of  children  to  this  >*p&rttaen$ t 

Flret,  rhere  birth  of  chll<  occurs  in  city 
away  fro  home  oounty  of  the  mother. 

Second,  where  rot her  le  a minor. 

Third,  period  of  time  required  for  anther 
(of  rp;e)  to  have  raaided  in  order  to  establish 
ret  idence  In  the  city  where*  birth  occurred#  M 

oction  14102,  . . Mo#  19:  9,  mvidee  that  the  Cape 

Qlrurdeau  Court  of  common  pleas  and  all  circuit  oourto  in  counties 
with  leno  than  a 'population  of  50,000  shall  It  vc  original  ^nrlo- 
diction  in  all  cnees  onmin*;  within  the  terms  of  the  article  under 
which  section  a . 

dot  ion  14161,  It#  -4  o.  1929,  refines  the  term  “neglect- 
ed child"  and  provides  to  when  the  lav,  as  In  erld  article  contain- 
ed, shall  be  appliocblo# 


In  the  Laws  of  1931,  p.  167,  the  statutory  urovioion 
relating  to  treatment  and  correction  of  delinquent  minors  m s 
amended  by  repealing  certain  specified  sections  and  enacting  now 
sections. 


hre,  >*.  w#  Sender so 


'-.arc:  16,  1933, 


that. 


■ action  14166  of  this  act  provide#,  aacu,  other  things. 


"the  court  shall  proceed  to  hear  the  care  in  a staaaery 
manner  end  may  conduct  the  exasrinatlon  of  the  witnesses 
without  the  assistance  of  counsel,  &nd  any  take  testi- 
mony end  inquire  Into  the  fai&lte,  surround ir  *,  condi- 
tion end  tendencies  of  said  child,  to  enable" the  court 
to  render  such  order  of  judders t as  shell  bent  conserve 
the  welfare  of  eel1  child  and  carry  out  the  objects  of 
this  article;  and  the  court,  if  satisfied  thnt  the 
child  Is  In  need  of  the  oars  or  discipline  and  protection 
of  the  state,  aay  bo  adjudicate,  and  nay  in  addition  find 
said  child  to  be  delinquent  or  neglected,  or  in  seed  of 
sere  suitable  gut ■. rdi aKchlp*  as  the  ease  nay  be.  The 
hearing ;r  m.,  be  conducted  in  the  judge* a chambers  or  In 
such  ether  roost;  or  apartment  as  may  be  provided  for  such 
enter,,  and  as  far  as  practicable  such  cases  shall  not  be 
heard  in  con  junction  with  the  other  'business  of  the  court  * " 

Frot-i  this  provision  you  will  observe  that  the  court  le  granted  the 
authority  to  hoi.'  hearings  upon  this  subject  In  the  cambers  of 
his  court,  md, therefore, privacy  of  hearings  could  be  obtained 
in  the  ecsaaltaeot  of  Illegitimate  children  to  your  department, 

beet i oil  14101,  R,  3,  do.  1939,  provide** 

•All  eor:^iltaentc  to  said  hose  shall  be  made  by  the 
juvenile  court  of  the  county  of  such  child,6  bone  fid© 
residence,  * * * 


?hc  residence  of  the  parent  would,  of  oourse,  be  the 
residence  of  the  child.  What  is,  and  what  is  not  residence,  is 
dependent  upon  the  intention  of  the  parent  end  the  facte  connected 
with  such  person  in  the  e ctabli  ehraent  of  residence,  •Bonn  fide1* 
is  defined  ir  Corpus  Juris  tue  *geod  faith,  without  fraud  or  de- 
ception”, "uocidfimce*  is  defined  in  3,  Ho,  1929,  Jeetie®  ©68, 
clause  17,  as  follows: 

* The  ol&oe  where  the  fae.il  ^ of  any  person  shall  per- 
manently T'-'i  ids  in  this  state,  n the  place  where 
any  person  having  no  family  shall  generally  lodge, 
shall  be  deemed  the  place  of  residence  of  such  person 
or  persons  respectively;* 

Bouv*  hew  dictionary,  Tel.  1,  p.  915,  defines  "domicile"  or  "legal 
residS6j.ee*  ae  follows, 

"i  roof  of  domicile  or  legal  residence  docs  not  depend 


v . . . ■ : 
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u:  or.  any  >artioul  r fact,  but  upon  whether  ail  the 
facte  stu!  cisrounstenecs  trJcer.  together  tend  to 
establish  the  f.  ct.  Lnge^iiv  in  business  sad  sot* 
ire  nt  * ptrticul;  t place  aru  evidenoe  of  domicile 
there,  t oucli  not  conducive.  To  cccrtitute  a 
chared  of  domicile  throe  tUir.gB  are  eeaentlal:  (1} 

Reki-Ienoo  In  another  piece;  (*)  ;.n  intention  to 
fcbej  ion  the  old  domicile.  :nd  \Z)  an  intention  of 
acquiring  a re-.'  one.  * ***• 

M A person  oc.n  iuve  but  one  domicile,  which,  when 

once  ectobli Qiied,  continues  until  he  renounces  it 
and  takes  up  another  in  its  fit  etui*  It  is  not  lost 
by  tecrumury  abcer.ce.  The  question  le  one  of  fret 
rMot  ic  often  ifficult  to  determine.  *****" 

The  Kansas  ulty  uourt  of  Appeals  in  the  ce.se  of  In  re 
Osiac*  t te,  39  J‘T  (2d)  1*  c*  343,  in  defini  ng  •residence*  and 
•doddle*  hi  s the  following  to  «ny, 

*Heoi  -ar.ee  an;  dosaide  are  used  interchangeably,  and. 
in  i j fa*  us  they  apply  to  the  situation  .ere  procont- 
©u  i re  synonymous* 

"bad oil.  That  lace  where  & nan  hue  his  true,  fixed 
«nd  permanent  3;  xae  uad  rinoipal  establishment,  :jid  to 
which  when  wer  ho  is  absent  he  hac  the  intention  of 
returning. * 

F*ou  tue  above  you  will  observe  that  residence  to  a 
considerable  extent  is  dependent  upon  intention  of  the  person  to 
establish  a given  county  or  city  as  such  residence,  io  partic- 
ular tine  la  require-  to  eetsbllsh  residence  for  the  purpose  of 
this  law. 


Under  your  in<iuiry  it  is  our  opinion  that  the  petition 
should  be  filed  and  the  wvwnc  ironed  from  the  office  of  the 
clerk  of  the  oourt  in  the  county  of  the  residence  of  the  Mother* 
Section  1413b,  ft.  9*  Ho*  1939,  provides  tlv  t , 

• **  *mleee  the  parties  sbe.il  voluntarily  appear  or 
be  in  oourt,  n summons  shall  issue  in  the  mme  of 

the  et  te  or  Sfiss-turi,  requiring  the  child  and  the 
person  having  custody  or  control  of  the  child  or 
with  whom  the  chi Id  say  be,  to  appear  with  the  child 
at  the  ilace  and  at  the  tlcao  set  la  the  suer  one,***** 

The  os rente  of  the  child,  if  lining,  and  their  residence 

known,  or  its  legal  guardian,  or  if  hie  or  her  residence 

it*  unknown,  then  some  relative,  if  there  be  one,  end 
hip  or  her  reeidence  known,  shall  be  notified  of  the 
proceedings,  and  in  any  or.ee  the  court  may  appoint  some 
suitable  portion  or  association  to  act  In  behalf  of 
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Mr*.  w.  Henderson 


tho  child.  ***"  * If  it  ©hell  appear  to  the  eat- 
i ©faction  of  the  court  that  there  is  no  person  in 
charge  or  care  of  the  child,  the  court  may  order  the 
sheriff  to  take  control  of  the  child  anti  bring  him 
into  court. * 

If  the  residence  of  the  child  cannot  be  established 
by  that  of  the  another,  because  unknown,  then,  for  the  ourpooe* 
of  the  act  relating  to  neglected  children,  the  residence  would 
be  in  the  county  where  such  neglected  child  w&,-  found  . 

If  the  above  and  foregoing  -ooe  not  completely  an ewer 
the  cues t ion 3 bleb  you  had  in  mind,  wo  shall  be  glad  to 
aaent  etwee  by  your  request. 


fours  vory  truly. 


CAHt  0*  A 

Assist-  at  Attorney—  enercl. 


AWKCVdOi 
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.ttorae  - ener&l. 


CCA*  SO 


GQUHTY  HEVKi' w£~— county  courts  13a  Is  ue  warrant s WHEH,  and 
transfer  -unused  or  surplus  funds  from  one  department 
to  another  ’TEBK.  (sd  "moratorium*  hank  depository) 


'on*  ■ r . Chvf  . in 
* ro . ©out  l At  to  m ey 

'*©!hsto r punty 
■ .arohfleli  , 'i.  curl 

•n-  : r,  Yaaff  in  j 

In  answer  to  your  letter  of  nsrsfe  1 th,  i;J33* 
wherein  yen.  at  .tt  that  y ur  * ;oimty  On suitor*  i'  a hark 
th;  t i open  under  re  tricti  ne,  th  * iat  Y ■ ith  'r  ■ ■ 1 “ 
a*  th:.  t go  have  on  . 0 0.  it  . , 00*00,  which  •«*  th# 
■rca  surer*  e Bo-.-ks  i ivi.-ed  u:.  into  •.•>©  rtioul;  r funds, 
t h re  o o f » • ieh  a re  sub  3 e ct  to  wit  a iraim  1 by  % rrtunt  t ; ; nd 
the  t/har  twe-^orasaent  chool  ' hue  and  IX  -o:  • v\m& 
ject  f tr  liefer  by  drear  of  urt.“ 

..ur  opinion  Is  the  t you  have  a rii.  ft  to  draw  on 
the  three  fun*.:c#  warrant c wiiifh  wi  be  pail  in  n or 
order  up  t<  too  of  those  f©,...  ow  ■ re^nre  to  the 
other,  I will  quote  part  of  a e-actio  or  two  In  r yd  to 

a.  e. 


act  On  l.  . , • . . , the  ooutrty 

a ;urt  h e the  right  »t  audit,  adjust  an  ettle'1  a commie* 

etc. 


'ootio-  If  Id  7,  H* 


X..  .9,  rovidcr, 


■ heaev-  r ti  ore  i b lance  i;  any  count  troa®^ 
ury  in  this:  st  to  t th-  credit  of  ; ny  sy-ectl  f -jk' , 

lof  io  iK.  lci\.,er  needed,  for  the  ur  >©•  0 f-r  which 
it  ••  £ »..is»o , the  cv.na'ty  curt  nay,  --y  rd .*r  of 
X'  co  , dir  ct  that  a:  i t-alaro©  b-  transferred  to 
the  credit  of  the  i ra.X  ravemio  fand  ct  the  county. 


v ti \:-r  • othp^ 


t.  Phif-  a 


n* 


p . luSttn  ’arc  ", 


UndM  ectl  ne  117  and  l 1 'B,  .:>*  o.  l'X  , 

if  tlie  o untv,  court  dec! doc  tit  t un^er  these  two  sect i.  re 
tide  b or  the  other  two  fundi-  oan  he  t»  mf erred,  It 
mi,  hi  he  to  do  go  in  order  ttt  t they  ni,  ht  be  checked 

out  of  the  ten It  to  the  fund  here,  or  to  w'.on  the;,  Gre 
b dl,  needed*  In  other  worhc,  th  diecretlo  Iren  ir, 
thece  noetic oc  ( L-107  n.  LI  3),  l£_  f etc  v .v rented. 
would  pen-iit  them  to  tnnofer  them  to  the  other  thr- 
i'on  :-t  and  iEBue  warrants  against  them. 


vivh^r^  tix 

•:  . xo 


’iv  — mu  j.ll  la  .jaa 

lo  ln_  v i?:£  th.;.?  ■■  ■ . "’.c;-  _„u  i 

turtle  iX  IdS.  3 lal9.  -tjnd.  ail  MX  aw 

SJW  vh.M  , a,i‘JU.r,  : ;.x*.  i X 

LLfi.  *£ ■ :xi  the 

l,  -L_  ~j&1  W & •.l...,:.Jiw.'  uLi  ul 


steal 


< a :*■  /.  . 


■ *ip  i i.ff 


r v,  inner,  2 o«  981  , . V. 


If  the  facts  would  not  pen  sit  tharc  to  d so,  they 
c Id  cheek  the  out  int<  cone  other  do  ,oritor> , if  they 
t advisable,  and  fftii  until  they  ere  needs  . 


y UTS  v r;.  truly. 


* • 

t Attomey-oenert.l. 


Ai  ,.V  JJ 
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Attomey-{ik«ien  1 
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President  'e  temporary  code  does  not 
rep  ire  operators  of  Beauty  Psrlore 
to  adopt  any  fixed  schedule  of 
prices. 


Se;  te  ber  14,  1933.^ 


i're.  label  C.  Church, 
304  3outh  Ohio  Street, 
Sedalia,  Missouri. 

Dear  re.  Church: 


e are  acknowledging  receipt  of  your  letter  in  which 
you  inquire  as  follows : 

"ffill  you  please  advise  tse  if  it  is  necessary  or  com- 
pulsory to  join  a city  organization  whose  c ief  aim  is 
to  fix  prices  using  the  N.  R.  A.  to  boost  oricee  when 
a city  is  as  hard  hit  as  ours. 

I have  a shop  with  four  regularly  employed  operators 
and  two  apprentices  beside  myself.  I here  raided  on  ell 
lines  of  work  a little,  25£  to  50.f  on  each  item  of 
"'ork  and  felt  that  was  sufficient  to  pay  my  raised 
Galaxies,  but  a certain  few  shone  try  to  insist  u^on  a 
higher  price  w ieh  at  times  like  this  would  cut  our 
work  until  it  would  be  necessary  to  lay  off  part  of 
our  girls. 

It  seems  to  me  to  ralee  prices  so  much  at  this  tirrc 
.until  things  are  adjusted  better  would  be  defeating 
the  If.  R.  A.  Please  advise  as  to  fixed  or  ices. H 

He  ere  informed  that  a national  code  has  not  been 
adopted  for  the  operators  of  Beauty  Parlors.  The  temporary  H. 
R.  A.  ledge  which  you  hare  signed  did  not  carry  with  it  any 
attempt  to  regulate  prices  to  be  charged  by  Beauty  Parlors. 

This  temporary  code  wil  eventually  be  suoerseded,  no  doubt, 

Dy  the  national  code  to  be  adopted  by  all  of  the  operators 
throughout  the  country.  This  code  may  carry  with  it  a pro- 
vision  providing  for  a minimum  price  scale,  tfp  to  the  present 
time,  hoover,  there  is  no  obligation  uoon  anyone  who  has 
signed  tae  President's  temporary  code  to  adopt  any  scnle  of 
prices,  as  such  code  does  not  carry  with  it  any  such  provision. 

Any  effort  made  by  any  local  organisation  in  Sedalia 
attempting  to  regulate  and  fix  the  charges  which  you  will  be 
compelled  to  ask  for  the  services  rendered  st  your  Shop,  would 
not  be  under  the  authority  of  the  President's  code.  Any  such 
agreement  or  a conspiracy  seeking  to  raise  prices  would  not 
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Mrs.  Isabel  G,  Church, 
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only  be  unauthorized  under  the  temporary  code,  but  would  be 
in  violation  of  the  anti-trust  laws  of  the  9tate  of  Missouri, 
and  any  attempt  made  by  any  organization  or  individuals  to 
coerce  you  into  charging  a certain  fired  price  would  be 
illegal. 

The  prices  which  you  desire  to  charre  for  the  services 
which  you  render  are  to  be  determined  in  your  own  judgment* 

Such  prices,  no  doubt,  will  be  somewhat  influenced  by  com- 
petition, and  the  demands  of  the  nubile.  Those  t ings  are 
matters,  however,  which  at  this  time  must  be  determined  solely 
by  you  as  manager  of  your  business,  juet  as  other  problems 
of  business  arising  in  your  business  *mirt  be  likewise  determined. 
No  one  at  this  time  can  compel  you  to  charge  a particular 
price,  nor  are  you  violating  any  law  in  failing  to  adorn t any 
price  previously  adopted  by  any  organization. 

It  is  therefore  the  opinion  of  this  Department  that 
even  though  you  have  signed  the  President's  temporary  code, 
you  are  still  free  to  fix  such  chargee  for  your  services  as  in 
your  judgment  good  business  renuiree.  You  ere  not  recriired 
to,  nor  can  you  be  compelled  to  adopt  any  scale  of  or ices 
sup  orted  by  any  groups  of  your  competitors.  The  President's 
temporary  code  does  not  cover  the  oueetion  of  prices,  and 
although  we  cannot  advise  you  as  to  the  scale  of  prices,  we 
do  advise  you  that  that  is  a matter  which  is  solely  within 
your  own  judgment.  A failure  to  adopt  certain  prices  in  accord- 
ance with  the  schedule  adooted  by  others  may  subject  you  to 
criticism,  but  certainly  such  failure  is  not  a violation  of 
the  law.  At  the  present  time  you  cannot  be  compelled  or 
coerced  to  adopt  any  fixed  charges  in  your  Shop. 


Very  truly  yours, 


Assistant  Attornev  General. 


APPROVED : 


Attorney  General. 


F7h:S 


H&iAUit&BSKJUi  juhu  uuomjituia/'j Aoxo ; create  doitq  oi  near  t,  n may  not 

LICENSE  FEES : require  holder  of  certificate  of  regis- 

tration  to  pay  a license  fee  for  the 
privilege  of  operating  a shop. 


1/ 


/ 


Hove  rbe r 7,  1933. 


Mr.  H.  0.  Cherry,  Director, 

Division  of  Cosmetology  and  Hairdressing, 
Jefferson  City,  Missouri. 


Dear  Glr: 


le  are  acknowledging,  receipt  of  your  letter  In  which  you 
inquire  as  follows; 

•1  am  herewith  enclosing  a copy  of  the  law,  Act  No. 

650 , covering  cosmetology  and  hairdressing,  exacted 
by  the  55th  General  Assembly  of  Missouri. 

Khat  I want  to  know  is,  whether  or  not,  under  this 
law  »y  Department  can  Torae  any  one,  operating  a 
beauty  parlor  or  shop  In  the  state  to  secure  a license 
from  my  department  to  operate  said  a nop. 

If  our  law  permits  us  to  collect  a license  fee  from 
shop  owners  and  they  refuse  to  take  out  a license, 
which  many  of  them  are  now  doing,  what  procedure  will 
we  take  in  order  to  enforce  the  law.  I would  like  an 
opinion  in  the  very  near  future. • 

You  inquire  whether  you  can  require  the  operator  of  & 
beauty  parlor  or  shop  in  this  State  to  eeoure  a license  from 
your  department  in  order  to  operate  a shop, 

Section  3089,  R.  S.  Mo,.  1939,  provides  as  follows: 

"It  shall  be  unlawful  for  any  oereon  in  this  state 
to  engage  in  the  occupation  of  hairdresser  or  cos- 
metologist or  manicurist,  or  to  conduct  a hair- 
dressing or  cosmetologist's  or  manicurist's  estab- 
lishment of  school,  unless  such  person  shall  have 
first  obtained  a certificate  of  registration  as 
provided  by  tuis  article." 

Section  9094,  K.  8.  Mo.  1639,  provides  as  follows: 

"Every  oerson  desiring  to  practice  any  of  the  occupa- 
tions provided  for  in  this  article  shall  file  with 
the  secretary  of  state  board  of  health  a written  appli- 
cation under  oath  on  a fora  prescribed  and  supplied  by 
said  board  and  shall  submit  said  proof  of  the  required 
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age,  educational  cjualif lea t lone  end  of  good  morel 
on  nr  actor  and  shall  deposit  with  the  secret  ary  of 
said  board  the  sob  of  ten  dollars.  Upon  the  filing 
of  eiuoj  application  and  the  payment  of  the  examina- 
tion fee  of  ten  dollars,  the  state  board  of  health 
lay  issue  to  said  applicant  a temporary  certificate 
of  registration  for  a definite  period  of  tine  but 
not  beyond  the  next  regular  examination  of  applloants 
for  the  ■ rsotici'ip  of  the  occupation*  in  this  article 
provided i * • 

1 action  9101,  R.  S.  )o.  193?, provides  as  follows J 

"ill  who  are  engaged  In  the  actual  and  continuous 
oraetloe  of  any  of  the  practices  of  the  qualified 
ocoupationa  named.  in  this  article,  prior  to  the 
passage  of  the  sane  shall  be  entitled  to  a certifi- 
cate to  practice  hereunder  without  an  examination 
upon  the  payoent  of  a fee  of  five  doll arc,*  * •* 

Section  910c ( R.  S.  lo,  1939,  provides  as  follows: 

•The  feeo  for  examination  and  certificate  as  pro- 
vided in  this  article  shall  b#  paid  In  advance  to 
the  secretary  of  the  state  board  of  health  and  by 
him  paid  each  month  into  the  nfeate  treasury  to  the 
credit  of  the  general  revenue  fund,  * « ** 

Under  Section  90K  above,  it  ia  wade  unlawful  for  any 
person  to  engage  in  the  occupations  of  hair drees  lag,  cosmetology 
or  manicuring  and  to  oonduet  «n  establishment  or  sqhool,  unless 
such  person  shell  first  obtain  a certificate  of  registration. 

Under  action  9094,  a pereon  may  obtain  a temporary  certificate 
of  registration  upon  submitting  the  required  proof  and  the 
payment  of  the  axm  of  ten  dollars.  Under  rection  9101,  parsons 
engaged  in  ouch  business  prior  to  the  paj?s&R*  of  this  Act,  are 
entitled  to  a certificate  upon  the  pey^gnt  of  a fee  of  five 
dollars,  &s  we  view  the  Act,  peraon3*fntitled  to  engai^  in  the 
business  of  hairdressing,  cosmetology  or  manicuring  upon  receipt 
of  a certificate  from  the  state  board  of  health  and  depositing 
the  required  fee  of  five  dollars  or  ten  doll  era,  according  to  the 
situation  of  the  applicant,  re  find  no  provision  in  the  Aet 
that  ^ives  your  board  the  no^er  to  exact  a 1 loenee  fee  in  addi- 
tion to  the  fee  required  for  the  certificate  of  regie  tret  ion 
for  the  privilege  of  euch  operator  to  operate  a buelnera.  It  ie 
made  dnlftwfui  for  any  one  to  operate  an  establishment  or  net 
individually  without  the  certificate  of  registration  and  when 
the  operator  complies  with  the  lav  and  receiver  hie  certificate 
of  registration  by  paying  the  required  fee,  then  euch  operator 
le  entitled  to  carry  on  hie  business.  At  a natter  of  fact,  the 
etate  has  granted  to  the  various  cities  the  right  to  exact  a license 
fee  for  the  nurnoae  of  operating  a ahop  or  place  of  busineoe  vithin 
the  city  limits,  but  we  do  not  find  any  proviGion  in  the  law  whleh 
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would  give  to  the  state  the  right  to  require  5 license  fee  from 
a person  who  he®  received  his  certificate  of  regiat ration  before 
they  would  he  entitled  to  open  a shop. 


1%  is  therefore  the  opinion  of  this  Department  that 
after  the  individual  has  acquired  hie  cert  if  lost  e of  registra- 
tion end  pptid  the  fee  required  in  the  statute,  that  he  is  not 
required  to  pay  a license  fee  to  your  board  for  the  privilege 
of  operating  a shop  within  the  state. 


Very  truly  yours. 


iaeletcat  Attorney  General. 


APJPRO?£D: 


Attorney  General. 


rm  ; $ 


TAXATION: -The  fact  that  a foreign  insurance  company  pays  tax  upon 
premiums  doeBnot  excuse  it  from  paying  a property  tsjL 
upon  personal  property  located  within  the  State. 

i a rt  i L-*'  * -*  r'-z  i 1 


December  5,  1933. 


air.  Charles  L.  Chalender, 
Assistant  Prosecuting  Attorney, 
Springfield,  Xipsouri. 


FILED 


Dear  Sir; 


fle  are  acknowledging  receipt  of  your  letter  in  which 
you  inquire  as  follows; 

"Our  Assessor  has  requested  that  we  obtain  an 
opinion  from  you  as  to  whether  or  not  personal 
property  of  foreign  insurance  companies,  whloh 
is  located  in  Greene  County,  is  assessable  here, 
fle  call  your  attention  to  Section  5979,  Revised 
Statutes  of  issouri,  1939,  which  section  states 
that  the  tax  imposed  by  that  section  shall  be  in 
lieu  of  all  other  taxes." 

Section  5979,  Laws  of  Missouri,  1931,  page  342,  provides 
as  follows; 


“Every  insurance  company  or  association,  not  or- 
ganised under  the  laws  of  this  state,  shall,  as 
hereinafter  provided,  annually  pay  tax  upon  the 
premiums  received  whether  in  cash  or  in  notes, 
in  this  state  or  on  account  of  business  done  in 
this  state,  for  insurance  of  life,  property  or 
interest  in  this  stats  at  a rate  of  two  per 
cent,  per  annum  in  lieu  of  all  other  taxes,  ex- 
cept as  in  this  article  otherwise  provided,  which 
amount  of  taxes  shall  be  assessed  and  collected 
as  hereinafter  provided:  Provided , that  Tire 
and  casualty*  insurance  companies  or  associations 
shall  be  credited  with  canceled  or  return  premiums, 
actually  paid  during  the  year  in  this  state,  and 
with  premiums  on  reinsurance  with  comnanies, 
authorized  and  licensed  to  transact  business  in 
Missouri,  which  reinsurance  shall  be  reported  by 
the  company  reinsuring  such  business;  but  no 
credit  shall  be  allowed  any  such  insurance  com- 
pany or  association  for  reinsurance  in  comnanies 
not  licensed  to  transact  business  in  Winpouri." 


The  above  section  in  various  forms  has  been  upon  our 
statute  books  for  many  years.  As  it  now  stands  every  foreign 
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lnsuranee  company  ts  required  to  pay  a premium  tax  at  the  rate 
of  3^6  per  annum  in  lieu  of  all  other  taxes.  Under  the  various 
laws  dealing  with  cities  of  various  cl  asset,  such  cities  have 
a right  to  exact  lioense  tex  upon  a great  variety  of  occupa- 
tions Including  insurance  companies.  In  City  of  Lamar  v. 

Adams,  90  H.  A.  35,  the  question  arose  as  to  the  meaning  of 
the  foregoing  section.  The  court  at  page  42  says: 

"By  reference  to  the  emergency  clause  of  the  act  it 
will  be  seen  that,  after  all,  the  mein  purpose  in- 
tended by  it  was  to  withdraw  from  the  counties, 
oities  and  towns,  the  power  which  was  conferred  upon 
them  under  the  statute  of  1899,  supra,  to  tax  foreign 
Insurance  companies  on  their  annual  premiums,  or  in 
other  words  to  eliminate  from  the  then  existing 
statutes  the  power  thereby  given  to  the  various 
local  authorities  to  impose  taxes  on  the  annual 
premiums  received  by  them.  And  these  local  taxes 
so  abolished  were  we  thint,  the  'other  taxes'  re- 
ferred to  in  the  seoond  section  of  the  act." 

In  Massachusetts  Bonding  Company  v.  Chorn,  301  S.  ff.  1133, 
the  oourt  had  under  consideration  the  Identical  section  which 
we  are  now  discussing.  The  court  says  at  page  1134: 

"The  payment  of  the  tax  entitled  the  Company  under 
the  laws  of  the  State  to  transact  this  business  in 
its  capacity  as  a corporation.  The  amount  of  the 
tax  is  fixed  at  2$  on  premiums  received  whether  in 
cash  or  in  notes  in  this  State  on  account  of  busi- 
ness done  in  this  State.  That  this  is  a tax  upon 
the  business  done  in  this  state  under  the  protec- 
tion of  its  laws,  there  can  be  no  doubt." 

Again  at  page  1135,  the  oourt  says: 

■In  addition  to  what  we  have  incidentally  s^id  on 
that  subject  in  the  preceding  paragraphs,  we  will 
say  that  this  tax  is  not  imposed  upon  property  in 
any  sense.  The  only  property  right  involved  in  this 
tax  is  the  right  of  apoeilant  to  acquire  property 
by  the  exercise  of  its  corporate  capacity  in  this 
State  purchased  and  paid  for  by  the  payment  of  this 
tax.  * 

It  will  be  seen  from  the  foregoing  that  the  tax  of  3$ 
which  the  foreign  insurance  co  cap  any  nays  under  Section  5979 
on  its  premiums  Is  not  a property  tax  in  the  sense  that  the 
tax  on  its  personal  property  would  be.  The  court  above  says 
that  the  above  tax  entitled  the  Company  to  do  business  in 
tris  State.  In  the  City  of  Lamar  case  above  the  court  held 
that  the  "other  taxes"  mentioned  in  the  section  meant  other 
taxes  on  its  premiums  which  cities  and  counties  might  levy. 


-3- 


DeeeTber  5,  1933. 
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It  was  certainly  never  intended  that  a foreign  insurance  comoany, 
hy  the  payment  of  its  oremium  tax  which  entitled  it  to  do  busi- 
ness in  thia  State,  should  be  exemot  from  naying  taxes  upon 
its  nersonnl  property  located  within  your  county.  3ear  in 
mind  this  .situation  is  not  similar  to  a tax  laid  unon  the 
net  assets  of  a corporation,  or  uoon  its  capital  stock  where 
ite  personal  oroperty  Is  reflected  and  contained  in  the  net 
assets  of  toe  comoany.  This,  as  we  understand  it,  is  our  el  y 
a tax  upon  the  oremiums,  and,  while  under  said  section,  it  is 
no  longer  possible  for  cities  and  counties  to  exact  a tax  on 
premiums  from  suoh  oomoanies,  yet  we  do  not  believe  that  the 
payment  of  the  premium  tax  exemota  such  corporation  from  the 
other  constitutional  and  statutory  orovisione  of  tnis  State. 

Section  6 of  Article  X of  the  Constitution  of  Vissouri 
provides  as  follows: 

* The  property,  real  end  personal,  of  the  State,  counties 
and  other  municipal  comorationa,  and  cemeteries,  shall 
be  exempt  from  taxation.  Lots  in  incorporated  cities 
or  towns,  or  within  one  mile  of  the  limits  of  any  such 
city  or  town,  to  the  extent  of  one  acre,  and  lots  one 
mile  or  more  distant  from  such  cities  or  towns,  to  the 
extent  of  five  acres,  with  the  buildings  thereon,  may 
be  exempted  from  taxation,  when  the  same  are  used  ex- 
clusively for  religious  worship,  for  schools,  or  for 
purposes  ourely  charitable;  also,  such  property,  real 
or  personal,  as  may  be  used  exclusively  for  agricultural 
or  horticultural  societies:  Provided,  That  such 
exemptions  shall  he  only  by  general  law.* 

Section  7 of  Article  X of  the  Constitution  of  Missouri  pro- 
vides as  follows: 

"All  laws  exempting  property  from  taxation,  other 
than  the  property  above  enumerated,  snail  be  void." 

Cnder  Section  6 above  the  Constitution  nrovidee  what  prop- 
erty in  this  State  shall  be  exempt  from  taxation.  Section  7 
above  provides  that  any  laws  exempting  property  from  taxes  other 
than  the  property  enumerated  in  Section  6 shall  be  void.  3e  do 
not  find  any  provision  in  the  Constitution  or  in  the  statutes 
of  this  State  that  exempts  from  taxation  tangible  oersonsl  prop- 
erty owned  by  foreign  insurance  companies  and  located  within 
ycur  county.  Tfot  being  expressly  exempted  it,  therefore,  must 
be  taxable.  In  view  of  Sections  6 and  7 above,  any  attempt 
sade  to  exempt  from  taxation  personal  oroperty  of  this  insur- 
ance company  would  be  void. 

It  is  therefore  out  opinion  tnat  Section  5979,  Law  of 
Missouri  1931,  page  242,  does  not  exempt  insurance  companies 
fro®  paying  a property  tax  upon  taeir  personal  property  located 
in  and  assessed  by  your  county. 


Tery Artfly  yours. 


V 


Assistant  Attorney  General. 
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CRIMINAL  LAW: 


Mr.  David  R.  Clevenger, 
Prosecuting  Attorney, 
Plette  City,  I'i  s^uri. 


, Beer  law:  Act  does  not  make  it  a 
criminal  offense  far  one  holding 
distributor's  license  to  be 
interested  in  retail  ouslness. 


nt  * 
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June  9,  1933. 


Dear  Sir: 


7/e  are  acknowledging  receipt  of  your  inquiry  of  June 
3,  1933,  as  foil owe; 

*1  sc!  very  desirous  of  having  some  infor  at  ion  relative 
to  the  following: 

An  investigation  is  being  r;iade  wherein  a certain  man 
in  this  County,  holding  a wholesale  beer  permit,  is 
likely  interested  in  a restaurant  selling  beer  under 
a retail  per  it. 

I would  appreciate  your  sending  me  a form  of  indict- 
ment or  infor  at Ion  covering  this  natter. 

I will  appreciate  an  early  reply  due  to  the  fact  that 
I h being  pushed  on  this  matter  at  t is  time. 

T <&nking  you  in  advance  for  this  along  with  past  frvors." 

The  sections  referring  to  the  issuance  of  the  Permit 
are  as  follows: 

^Section  13139h.  before  any  permit  authorized  by  t is 
article  s oil  be  issued  and  delivered  to  any  applicant 
therefor,  such  applicant  shall  take  aid  subscribe  to  an 
oath  and  he  will  not  al'ow  any  intoxicating  lirruor  of 
any  kind  or  character,  including  beer  having  an  alcoholic 
oonte  it  In  excess  of  3.2  per  cent  by  "'sight,  to  be  kept, 
stored  or  secreted  in  or  upon  the  r remises  described  in 
such  ner  iit,  and  that  a c an  1 leant  wil  • not  otherwise 
violate  any  Ip'*  of  t is  state,  or  knowingly  allow  any  other 
person  to  violate  any  l»w  of  t.iis  state  while  in  or 
upon  such  premises.  'Provided  no  hermit  shall  be  issued 
under  t :is  act  to  any  oersoo  other  than  a native  born , 
or  naturalized,  citizen  of  the  halted  States  of  America, ' 
and  orovided  farther,  no  isnufacturer  or  distributor, 
to  whom,  or  to  w*;ich,  t ils  aot  lea  , shall  have  any 

interest,  directly  or  indirectly,  in  the  business  of  any 
nerson,  firm,  cc  or-ny,  or  comoration,  applying  for, 
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securing,  or  holding,  a permit  un-’er  sub-paragraph  rtcH 
or  sub-paragraph  "d*  of  Section  13139e  of  this  Act." 

Sub-paragraph  "c"  of  Section  13139a  is  as  follows: 

"For  a permit  authorizing  the  sale  of  non- intoxic' ting 
beer  for  consumption  on  pTe  ilses  where  sold,  (TLO.OO) 
ten  dollars." 

Sub-paragraph  *d"  of  Section  13139e  is  as  follows; 

"For  a permit  authorizing  the  sale  of  non-intoxionting 
beer  by  grocers  and  other  merchants  and  dealers,  for  sale 
in  the  original  package  direct  to  consumers,  but  not  for 
resale,  (15.00),  five  dollars." 

The  three  above  citations  are  the  Sections  under  the 
beer  act  which  cover  the  issuance  of  permits,  both  as  distributor 
and  as  retailer.  There  is  n thing  in  Section  13139h  whioh  would 
indicate,  either  expressly  or  by  implication,  that  a violation 
of  that  ection  is  either  a misdemeanor  or  a felony.  The 
section  alt-ioly  provides  that  no  person  holding  a permit  as  a 
distributor  or  manufacturer  shsli  have  any  interest,  directly  or 
indirectly,  in  the  business  of  any  company  d oing  ousiness  as 
provided  in  sub-section  "c"  and  sub-secti  n "d". 

There  is  no  general  section  in  the  beer  l^w  which  provides 
that  any  violation  of  the  act  shall  be  a misdemeanor.  There  are 
various  sections  which  make  certain  violations  misdemeanors, 
and  the  violation  of  Section  13139t  is  made  a felony.  The  only 
general  section  contained  in  the  act  is  section  13139y,  which  is 
as  follows; 

"Any  person  convicted  of  the  violation  of  any  nrovision 
of  this  article,  the  violation  of  which  is  by  this  arti- 
cle defined  as  a misdemeanor,  and  for  w ich  no  specific 
punishment  is  in  this  article  provided,  a1  all  unon  con- 
viction thereof  be  punished  as  otherwise  provided  by  low, 
and  if  any  person  S'  convicted  shall  oe  the  holder  of  any 
permit  issued  by  the  Food  and  Drug  Commissioner  under 
authority  of  this  article,  such  permit  ssall  from  and 
after  date  of  such  conviction,  be  void,  and  the  holder 
thereof,  shall  not  thereafter,  for  a oeriod  of  one  year 
after  date  of  such  conviction,  be  entitled  to  any  ner^it 
for  any  our  os e authorized  in  this  article." 

That  section  merely  provides  that" any  oerson  convicted  of 
the  violation  of  any  nrovision  of  the  article,  the  violation  of 
which  is  by  t is  article  defined  as  a misdemeanor  and  for  w ioh 
no  specific  punishment  is  in  this  article  provided,  shall  unon 
conviction  thereof  be  punished  as  otherwise  provided  bv  law." 
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Section  13139h  contains  no  provision  making  the  violation 
of  that  section  a ilsderaennor , and  the  violation  of  that  section 
would  not  oo me  under  the  provision  of  Section  1 31  39y. 

Section  4474  R.  S.  "a.  1939,  provides  as  follows: 

"The  terras  "crlme'J  "offense,'*  end  "criminal  offense,"  when 
used  in  this  or  any  other  statute,  s!  all  !>e  construed  to 
mean  any  offense,  se  well  misdemeanor  as  felony,  for 
which  any  punishment  by  imprisonment  or  fine,  or  both, 
may  by  law  be  inflicted." 

TTnder  the  definitions  in  the  above  section,  a person  vio- 
lating section  13139h  has  n t committed  a "crime,"  "offense,"  or 
"criminal  offense,"  because  no  where  in  the  act  is  the  violation 
of  section  1 31 39h  made  punishable  by  fine  or  imprisonment.  ??or 
are  there  any  words  Indicating  that  t e violation  of  said  section 
would  be  a crime. 


It  is,  therefore,  the  opinion  of  this  Depart  tent  that  if 
a distributor  In  violet  ion  of  sect  on  13139b  should  have  an  interest 
in  a retail  establishment  selling  beer,  that  he  Is  n t guilty 
of  a crime  for  the  reason  that  the  Legislature  h o not  made  such 
a violation  a crime.  However,  t‘  e nereon  violating  an  id  section 
could  hrve  hit?  license  forfeited  because  it  is  clearly  the  in- 
tention, os  expressed  in  the  Act,  that  t e distributor  shall  not  also 
be  a ret.-' Her.  If  the  nerson  aeeV.l  :g  a license  as  a distributor 
had  an  interest  in  a retail  business  at  tha  time  of  lie  ar'nl  lent  ion , 
the  license  as  a distributor  -on id  net  be  issued  to  him.  If  he 
acquiree  such  interest  after  he  h~s  a dietribut - r ' o license,  his 
right  to  continue  to  hold  a distributor’s  license  will  be  for- 
feited. 


Very  truly  yourr , 


Assistant  Attorney  Cental. 


/ 


APPROVED : 


AttorneV  fenernl. 


Acknowledgment — Extending  existence  of  Corporations. 

Act  of  1931,  Page  297. 


January  24,1933 


Mr.  3.  A.  Cunningham 
Assistant  Corporation  Attorney 
secretary  Of  3tate 
Jefferson  City,  Mo. 


Dear  Sir: 


Tour  letter  of  January  20th, 1933,  to  the  Attorney 
General  has  been  referred  to  the  undersigned  for  attention. 
Said  letter  being  as  follows: 

"We  have  a proposition  In  this  Department 
concerning  a method  of  extending  existence  of 
corporations.  Under  Act  of  1931, Page  397,  certain 
notices  are  required  to  be  given,  and  where  they 
are  not  given,  and  the  amendment  is  signed  in 
duplicate,  acknowledged  and  sworn  to  by  all  the 
stockholders,  such  notice  may  be  waived. 

There  is  a question  now  before  this 
Department  as  to  whether  or  not  the  following  can 
be  construed  as  an  affidavit  and  an  acknowledgment 
combined: 

"State  of  Missouri)  ,,, 

City  of  Dt.houis  ; 

Frank  M.  Mayfield,  J. J. Samesreuther, 

R.McK.  Jones,  3.  Grobe,  Linn  Paine, 

Ed. H.  3iimnons,  Oliver  Anderson,  A.  L. 
Shapleigh,  and  E.D.Hlms,  being  duly 
sworn  on  their  respective  oaths,  state 
that  they  are  all  of  the  co>mnon  stock- 
holders of  the  Merraod,  Jaccara  A King 
Jewelry  Company , and  that  they  have 
read  the  above  and  foregoing  instrument 
and  the  matters  and  things  set  forth 
therein  are  true  and  that  they  have 
executed  the  same  as  their  free  aot 
and  deed. " 
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There  Is  no  question  In  our  opinion 
as  to  It  being  a valid  affidavit.  But  as 
to  whether  or  not  it  could  be  construed  as 
an  acknowledgment  we  are  at  doubt. 

We  therefore  desire  your  opinion  on 
thlB  question.  FI ease  submit  same  to  us  at 
your  convenience. “ 

Section  1,  under  acts  of  1931,  laws  of  Missouri,  page  29? 
reads: "******In  case  such  amendment  In  duplicate  Is  signed, 
acknowledged  and  sworn  to  by  all  the  stockholders  the  notice  of 
such  meeting  may  be  waived.*******"  This  procedure,  if  followed, 
is  mandatory  to  the  extending  the  existence  of  corporations. 

Tou  will  observe  that  the  statute  uses  the  words  signed,  acknowledged 
and  sworn.  The  proposition  under  consideration  Is  whether  or  not 
the  instrument  in  question  was  acknowledged. 

The  instrument  recites  that  the  various  parties  were  duly 
sworn;  that  they  were  all  the  common  stockholders;  that  they  had 
read  the  above  and  foregoing  instrument  and  the  matters  and  things 
set  forth  therein  were  true;  that  they  had  executed  the  same  as 
their  free  act  and  deed.  The  statute  uses  the  word  acknowledged  and 
not  executed.  This  brings  us  to  the  proposition  as  to  what  Is 
meant  by  executed  and  what  is  meant  by  acknowledged. 

Executed  Is  defined  in  Corpus  Juris,  Tolume  23,  page  378 
as  follows: 


"The  words  "execute,"  "executed,"  and 
"execution,"  when  used  in  their  proper  sense, 
convey  the  meaning  of  carrying  out  some  act 
or  course  of  conduct  to  its  completion.  Thus 
when  the  terms  are  applied  to  a written 
instrument,  they  include  the  performance  of 
all  acts  which  may  be  necessary  to  render  It 
complete  as  an  instrument  importing  the  in- 
tended obligation,  of  every  act  required  to 
give  the  instrument  validity  or  to  carry  it 
into  effect  or  to  give  it  the  forms  required 
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to  render  it  valid,  in  a technical  sense. 
the  words  necessarily  Include  the  per- 
formance of  three  acts  which  are  signing, 
sealing,  and  delivery,  and  in  some 
instances  the  acknowledgment  of  the  instru- 
ment, hut  the  act  of  delivery  is  not  always 
Included,  and  not  infrequently  the  terms 
are  employed  to  express  merely  the  acta 
of  signing  and  sealing,  or  of  signing 
only. **•*•• * 

Acknowledgment  is  defined  by  Corpus  Juris,  Volume  1, 
page  745  as  follows: 

"An  acknowledgment  in  its  broad, 
general  sense  is  an  admission;  but  in  the 
technical . legal  sense  in  which  here  used 
the  term  means  a formal  declaration  or 
admission  before  an  authorized  court  or 
public  officer,  by  a person  who  has  executed 
an  Instrument,  that  suoh  instrument  Is  his  1 
act  and  deed.  It  is  a proceeding  provided 
by  statute  whereby  a person  who  has  executed 
an  instrument  may,  by  going  before  a com- 
petent officer  or  court  and  declaring  it 
to  be  his  act  and  deed,  entitle  it  to  be 
recorded,  or  to  be  received  in  evidsnoe 
without  further  proof  of  execution,  or 
both. ****** * 

Act  of  1931,  page  397,  under  consideration  herein,  uses  the 
following  words:  »***♦#* The  form  0f  the  amendment  extending 
corporate  existence  shall  be  executed,  acknowledged  and  sworn 
to  in  duplicate  by  the  president  of  the  meeting  and  attested  by 
the  secretary  of  said  meeting  and  filed  with  the  secretary  of 
State  as  is  required  in  case  of  any  other  amendment.  In  case 
such  amendment  In  duplicate  is  signed,  acknowledged  and  sworn 
to  by  all  the  stockholders  the  notice of  such  meeting  may  be 
waived/*******"  Section  4934  R. 3,1939,  which  we  believe  act 
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of  1931,  p&ge  397,  was  patterned  after,  uses  the  words: 
*******  Shall  be  signed  and  acknowledged  and  sworn  to.******' 
Thus  the  word  acknowledged  is  used  in  every  instance  while 
signed  and  executed  are  interchanged.  In  view,  therefore, 

of  the  above  we  interpret —“executed  the  same  as  their 

free  act  and  deed*,  as  set  out  in  the  instrument  under 
consideration  to  mean  signed  and  not  acknowledged. 

Prom  the  case  of  Alexander  vs  Merry,  9 Mo.  514,  to  the 
present  date  the  law  seems  to  be  that  a certificate  of 
acknowledgment  substantially  complying  with  the  statute  as 
to  the  facts  to  be  embodied  therein  is  sufficient.  In  view 
of  the  above  and  of  the  cases  holding  suoh  doctrine  it  is  our 
opinion  that  said  instrument  does  not  substantial ly  comply 
with  the  statute  in  these  particulars,  to  wit;  no  formal 
declaration  acknowledging  same;  no  identification  of  the 
parties  signing.  In  view  of  the  fact  that  said  instrument 
does  not  substantially  comply  with  the  statute  it  cannot  be 
construed  as  an  affidavit  and  an  acknowledgment  combined. 

Tou  are  not  requesting  whether  or  not  this  is  a valid 
affidavit  but  interested  only  in  whether  or  not  it  is  an 
acknowledgment,  ffe  hold  that  it  is  not  an  acknowledgment. 

For  your  information  we  direct  you  to  page  3863  R.  3. 
Missouri  1939,  that  prescribes  a form  which  we  believe  the 
statute  under  consideration  contemplates  should  be  followed. 


Tours  very  truly. 


James  L.  HornSostel 
Assistant  Attorney  General. 


Approved 

Roy  McKittrick 
Attorney  General. 
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CONSTABLES  — Tenure  of  office.  County  court's  right  to 
vacate  office.  Section  11750  R.  S,  Mo.  1929. 


February  14,  1933. 

FILED 

/f 


Hon.  Edward  Cue i ok 
Prosecuting  Attorney 
Pulaski  County 
wa^neeville,  Missouri 

;>ear  Mr.  Ousick: 

Your  reoent  request  for  an  opinion,  addressed 
to  the  Attorney -General,  has  been  handed  to  the  undersigned 
for  attention.  Your  letter  states  the  following! 

“Mr.  w.  H.  Tibbs,  Cone table  of  Union 
township,  this  county  has  failed  to  be 
eommle slotted  since  his  election  last 
Now.  alt ho  he  has  been  advised  and  re- 
cues ted  to  do  so  by  oounty  court,  he 
has  however,  completed  hie  bond* 

1 have  been  requested  to  get  your 
opinion  by  the  clerk  of  the  oounty 
court  if  said  oourt  would  be  within 
their  authority  In  removing  Mr.  Tibbs 
from  office* 

Mr*  Tibbs  wae  constable  heretofore,  and 
wa;>  reelected  at  the  Genl.  election 
la;  t Mov*  * 

We  hah  o cos  si on  on  February  7,  1933,  to  render  an 
opinion  upon  this  same  subject  natter  to  Hon*  0.  F.  Turley, 
Froeeoutlng  Attorney  of  Carter  County,  Tan  Buren,  Mo.,  end 
enclose  herewith  e copy  of  that  opinion  which  we  believe 
answers  your  inquiry. 

of  the  fact#th:it  1inUy*>urm0ouniyilhe?:^oi5-dv^?wSyWti!^ffif  UF* 


Bob*  Edward  Ou^ i ch  #3 
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&nd  the  cons tab Is  si set  is  one  and  the  sane  per sob* 

The  bond  as  given  by  the  constable  covers  the  tana 
of  his  office,  which  Is  for  a period  of  two  years  and 
anti I his  successor  Is  elect ad  and  qualified. 

Section  11780  R.  9#  Ho.  1939,  provides  the  conditions 
under  which  & now  bond  might  be  required  end  the  cower  of  the 
court  to  declare  the  office  vacant  upon  refusal  of  the  con- 
stable to  comply  with  an  order  of  court  requiring:  the  filing 
of  additional  security  or  a new  bond. 

Section  11752  R.  S.  lie.  1929,  provides  the  manner  of 
filling  fiueh  office  in  the  event  of  a vacancy. 

If,  in  the  judgment  of  the  county  court,  it  should 
dee®  the  bond  of  the  hold-over  constable  insufficient  in 
amount  or  security,  it  should  by  its  order  require  that  a 
new  bond  be  given  as  provided  for  under  these  sections  of  the 
statute,  and,  upon  failure  of  the  constable  to  comply  with 
e aid  order  within  the  time  required,  to  declare  the  office 
vacant  as  therein  provided  and  appoint  an  officer  to  fill 
such  vacancy. 


Yours  very  truly. 


CA1&!  C.  ASXRGTOS 
Assistant  Attorney-General. 


APPROVED: 


wrmtmm — 

At  t o me  y -General . 


t 


MOTOR  VEHICLES:  When  one  car  ie  drawn  Toy  another  the 

former  not  required  to  have  license 


Honorable  Edward  Ousick 
Proseouting  Attorney 
Waynesvllle, Missouri 


Deer  Mr.  Cusick: 

This  office  acknowledges  receipt  of  your  letter 
dated  February  24,  1933,  In  which  you  state  end  inquire  ae  follows: 

"An  Oklahoma  Automobile  dealer  passed  through 
this  county  reoently  with  seweral  new  oars 
which  were  coupled  to,  and  were  being  drawn 
by,  other  cars  which  were  displaying  regular 
license  tags,  however,  these  new  cars  which 
were  being  so  drawn  had  no  tags  whatsoever, 
this  party  was  arrested  by  the  sheriff,  and  his 
trial  is  set  for  Maroh  6th,  1933. 

I have  been  requested  to  get  your  opinion  If 
you  feel  our  trafflo  lave  were  violated  in 
this  Instance  and  If  this  procedure  Is  correot. 

Understand  these  oars  which  were  being  drawn 
had  no  passengers  or  freight  therein  and  were 
being  transported  in  the  above  manner  only.1* 

I assume  th»t  one  oar  with  engine  running  and 
operating  wps  drawing  & like  oar  in  which  the  engine  was  not  running 
or  operating,  in  other  words  that  the  lr-tter  car  was  drawn  by  the 
power  of  the  first  oar,  the  first  oar  having  proper  license  tags 
attached  but  the  car  being  drawn  did  not  have  license  tags  attached. 

By  "trailer"  as  defined  in  Section  7759,  is  meant 
any  vehicle  without  motive  power  so  that  if  the  oar  being  drawn 
had  motive  power,  about  wblch  fact  we  do  not  know,  then  the  Car 
being  drawn  could  not  be  classified  as  a "trailer". 

Subdivision  D of  Section  770  provides  motor 
vehicles  in  the  course  of  delivery  from  a manufacturer  to  a dealer, 
or  from  one  dealer  to  another  dealer,  may  be  operated  on  the 
highways  in  this  state  without  number  plates  being  attached  if 
euch  car  be?re  on  the  front  ?nd  the  rear  thereof  a placard  as 
provided  in  said  Subdivision  D,  but  we  are  of  the  opinion  that 
such  subdivision  relates  to  deliveries  to  dealers  in  this  state 
and  not  to  non  residents. 


Honorable  Edward  Cue 1 ok 


-2- 


MFTch  1,  1933 


It  eould  not  be  esld  that  the  oar  being  drawn 
wps  operated  eo  as  to  require  lloenee  tage  to  be  attached. 

In  what  we  hare  said  we  hare  had  In  wind 
the  reciprocal  provisions  of  Section  7768  jlevlsed  Statutes 
Missouri,  1929. 


Ve  are  of  the  opinion  that  your  letter  does 
not  state  facts  which  constitute  a violation  of  the  traffic 
laws  of  the  State  of  Missouri. 


Very  truly  yo  urs 


GILBERT  LAMB 

Assistant  Attorney  General. 


approthd: 


attorney  General. 


GL:  LC 


p it  t;V’;  ^uor  toctlon  38552,  > iS.  to.  1^80  * 

•*  Sprite  mr t T>ny  tho  cost:  nr ornlnj  on  failure  to  convict 
on  ronitont  i-ry  eh  r;;e. 

to  0L3J?K»f.  ( in^-  (jy  VENTr  ! FEEa—Seotione  11786  and  11815  3.  to. 

’OT^S  ' - l;lit  of  Collector  to  o ploy  brother-ln  law*e  wife  ne  a deputy 


Am*  11  25,  1935. 


ti' 


9> 


V 
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FILED 

► 

/.7 

/ 


on.  ’ . . • rocicott 

“roeociitin  Attorney 
Tails  counts 

‘tow  bond<*i,  hlneourl 

flop  hr . roebotfc : 

itono  tl  <3  ego  wh  lc  you  wore  In  the  office  yon  ctauo 
Inquiry  with  refer  nco  to  oriainr.l  costs  In  thir,  to-wit: 

To  the  rtafce  liable  for  tho  ooote  5n  n h -icicle 
ca  e tff»ro  the  defendant  war  exonerated  in  the 
prol*o  nary  bearing,  the  conplalnt  therefor  be'nc 
f Tied  by  the  procoentirv;  attorney? 

In  tMo  co  noot'on  your  attention  lo  call  d.  to 
t action  963B,  IT.  f • o.  1989,  whore in  It  lc  provided: 

"if  « nm*c;m#  charged  with  o felony,  shall  be  d le- 
ch r^o  by  the  of  floor  ta  lr-j  hlc  e a imt  onp 
tho  costa  riia1!  bo  paid  by  tho  proooentor  or 
noroon  n vriiaee  oat’  tho  prosecution  w n insti- 
tuted, snd  officer  tsfcl  y*  etch  ewui  ’Inatlon 
shell  enter  Jwd  7Tent  against  such  person  for 
tho  rape,  nrd  is: mo  execution  trier o for  lanedlsto- 
ly;  end  *n  x>  crich  care  rviall  fc’*e  state  or  county 
pay  the  costs." 

;ndor  ‘ hot  eootlon  of  tho  statute  It  le  to  It©  t-been-od  fclint 
when  tho  defendant  lc  dloehor.jod  the  low  specifically  provides 
that,  "In  no  mol)  enco  ehalT  t’io  ct»  te  ar  oo  nty  nay  the 
costs" . 


An  opinion  war  urgently  romiorod  from  fc  in  deportnent 
pertra'nirv;  t tho  liability  of  fc’ie  f fceto  for  criminal  coots, 
written  by  V.  too.  . trother,  ran  ©detent  in  this  offlco, 
to  on.  .Tapes  f.  eitii,  'roroe-'t'n  tfcomey  of  iron  Lo  nty, 
which  opinion  'Toy  be  of  tofcm*'  n to  you  and  a copy  of  vt 'ich  is 
horerrlt7  ooclored. 


an.  v * 


S3** 


April  B5t  3 33. 


In  accordance  with  your  request  we  are  also  enclosing 
you  herewith  a copy  of  a former  opinion  with  reference  to  t he 
fee  of  a circuit  dork  In  a change  of  venue  ease* 

T/lth  reference  to  yua*  inquiry  «a  to  the  right  of  a 
sheriff  to  appoint  hie  eon- In- law  as  a deputy  sheriff,  we  are 
end— lug  an  opinion  written,  by  Hr*  Gilbert  unb,  an  Assistant 
In  this  office,  to  tr . Ibort  L.  ord,  Prosecuting  Attorney. 
Kennett.  Missouri,  upon  the  sane  subject  matter* 

Tour  Inquiry  upon  this  matter  included  the  further 
proposition  as  to  the  status  of  relationship  between  the  sheriff 
and  the  proposed  appointee  where  the  wife  of  the  son-in-law  was 
deceased,  leering  surviving  a child  or  children. 

u d ©montlng  the  opinion  of  sir.  Lamb  to  include  the 
latter  proposition  stated,  be  advised  that  In  2 0*  J.  579.  we 
find  the  following  declaration  of  law: 

"heath  of  the  spouse  terminates  the  relationship  by 
affinity*  If,  however,  the  relationship  hss  remitt- 
ed In  Issue  who  are  still  living,  the  relationship 
by  affinity  continues." 

This  proposition,  so  far  as  we  hve  been  able  to 
ascertain,  has  never  been  pas  red  upon  In  this  Tfcate  • The  decla- 
ration In  cornua  Juris  finds  support  in  Indiana,  Massachusetts, 
New  Yor,  Texas  and  Virginia,  which  eases  are  cited  In  the 
footnote*  The  declarations  of  lew  supporting  the  principle 
In  Corpus  Juris  are  not  arrived  at  from  a state  of  facts  similar 
to  those  presented,  but  the  question  is  raised  In  *noet  of  the 
cases  with  reference  to  the  right  to  serve  upon  Juries  when  a 
relationship  existed  within  the  prohibited  degrees  aa  fixed  by 
the  respective  statutes*  Following  the  reasoning,  however,  In 
those  oaeee.  It  is  our  opinion  that  the  son-in-law  of  the  sheriff 
tinier  the  facto  stated,  would  not  be  eligible  for  appointment 
under  ow  statute* 


Yours  very  truly. 


CABb  C*  ABTpOTOH 

Assistant  Attorney—  oner al. 


APPROVED* 

Attorney-  eneral* 


CCA* KG 
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P ower  of  the  Missouri  Commissioner  of  Labor  to  appoint  a Federal 
Investigator. 

0-e  ■ / f 7->  " 1 1 ' 


May  11,  1933 


FILED1 

Mrs.  Mary  Kdnp.  uruzen, 

Carrels  si  oner. 

Labor  and  Inh^trial  Inspection 

Jefferson  City,  '■fia'-ouri.  


Dear  Mrs.  Cruzent 

This  dUay  we  received,  your  recueet  which  was  In 
the  following  wo  da  and  figures,  to— wit; 

"Pleat: i Inform  tnis  Deportment,  at 
your  earliest  convenience,  If  it  la 
within  the  po  ar  of  the  Coiruissioner 
of  Labor  and  Industrlel  Inspection 
in  the  3trte  of  :ilsaouri  to  delegate 
authority  by  appointing  a Federal 
laves  tig  tor  from  the  Federal  j©part- 
jwmt  of  Labor,  to  make  personal 
investigations  cf  the  different 
industrial  pay-rolls  of  the  Lit  ate." 

section  13173  K.  j.  Ho*  1939,  provides; 

"Subordinate  Officials,  Assistants 
an d Helpers — :iov  Appointed. — 

The  oo,  raise  lunar  of  labor  and  indus- 
trial inspection  la  hereby  empowered, 
subject  to  tfcus  approval  of  the  governor, 
to  a the  following  subordinate 
officials,  assistants  and  hel pare,  to- 
wit;  Two  deputy  co amis sinners  of 
la oor  and  Industrial  Inspection,  wno 
snail  be  in  cn-irge  of  the  branch  offices 
of  the  department;  one  chief  clerk,  who 
shall  be  a competent  bookkeeper  and  ahull 
ha. vo  supervision,  u.der  the  direction 
of  the  eoniasloner,  of  -he  principal 
office  of  said  depart ’wat  at  Jefferson 
City,  and  shall  perform  such  other 
duties  as  the  oo  uals  si  oner  i»ay  require; 
also  one  statistician,  ant]  such  inspectors, 
not  exceeding  eleven  as  may  be  aeoea*  ry 
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to  o xry  on  the  Inspection  work 
of  the  ooiiso L 1 i ted  deo  rt  eat; 
four  steno^r- phere,  and  one  janitor 
for  the  orlnctpal  office  at  Jefferson 
City." 

It  Is  the  opinion  of  this  office  that  the  Uo:aul saloner  of 
Labor  and  Industrial  Inspection  In  Missouri,  has  only  such  power 
In  said  office  as  oro Tided  by  the  statutes  In  tankini?  11  a point— 
neats  to  subordinate  officials,  jald  power  la  set  out  in  the 
above  statute  quoted,  and  neither  express! y nor  by  reasonable 
Implication  can  It  be  Interpreted  to  mean  that  one  holding  the 
office  of  lnv^stlg  tor  In  the  Federal  department  of  Labor  nay 
also  hold  the  of  flee  of  inspector  with  the  Labor  anti  Industrial 
In~.v4tlon  Department  of  Missouri.  iish  a forced  construction 
of  the  statute  would  s&notion  what  the  legislature  did  not 
Intend  sod  ales  would  allow  a condition  of  one  person  Holding 
two  public  offices  which  la  agalaet  the  public  policy  of  this 
i tote. 


defect  fully  submit  tod 


WU.  o HR  aASTJCta, 

Assistant  Attorney  Oeneral  . 


AjVHUVSO 


Attorney  lisnar-jil 


7 — 


Power  of  the  Missouri  Comal  s loner  of  Labor  to  collect  and 
a.dJus-6  wages, 

/p  c 1 s/  7>  r J ' ' t ^ 


May  12,  1933 


FILED 


Mrs*  iA ary  ^dna  cruzen. 

Com  iasloaer, 

Labor  and  Indu-trld  Inspection  D«tp. , 
Jefferson  City,  Missouri 


; ear  ;AX 6 • Cr u z en : 

T hi 3 is  to  aefcnowl edge  your  letter  of  Kay  11  th,  1933, 
wiiiOii  reads  in  part  aa  follow at 


*Haa  the  Jep^jrtment  of  uabor  ;snd 
Industrial  Inspection  as.-trio.rity  while 
arbitrating  disbutes  as  to  w .ges  be- 
tweea  employer  and  employe*.  the  power 
to  take  any  lag*!  action  In  collecting 
or  Adjusting  the  sameT* 

lection  13301  K.  it.  Ida.  1939,  provides? 

•Disoutanta  to  Submit  dr  i wraaoeA. — 

In  all  oases  when  any  grievance  or 
dispute  shall  arise  between  any  em- 
ployer and  bis  employee,  said  dispute 
involving  ten  or  more  employes , it  shall 
be  the  duty  of  the  parties  to  said 
controversy  to  submit  the  same  to  said 
board  for  investigation.  Within  ten 
days  after  the  completion  of  said 
examination  or  investigation  authorized 
by  t;  is  article,  th  board,  or  a majority 
thereof,  shall  render  a decision  at  ting 
such  details  as  will  clearly  show  the 
nature  of  such  controversy,  ad  points 
in  dispute  die./osed  of  by  theis  and  make 
a written  report  of  tnsir  findings  and 
reoom  ondationa,  and  shall  furnish  the 
governor  and  each  party  to  the  contro- 
versy a true  nd  complete  co  >y  of  the 
sane,  and  shall  have  a co  >y  thereof 
published  in  some  local  newspaper. * 


Mrs.  Mary  £dna  cruseiu 


May  13,  1033 


motion  13303  R-  .1.  Ho.  1929,  provlP-  at 

**;ffeat  of  loci  a Lo  as— * Exceptions,  when 

mad.— 

In  all  oases  where  the  application  for 
arbitration  la  mutual,  or  both  parties 
agree  to  submit  to  the  decision  of  tne 
board,  said  decision  shall  be  filial  and 
binding  upon  tile  parties  cucerned  In 
said  controversy  ^nd  dispute.  In  all 
cases  where  either  party  to  a dispute 
refuses  to  agree  to  arbitration,  the 
decision  of  tho  board  shall  be  final 
and  binding  upon  tne  parties  thereto, 
unless  exceptions  be  filed  with  the 
alert  of  said  bond,  wltnln  five  days 
if tor  enld  d-d a Ion  la  rendered  and 
announced. 4 

It  Is  the  opinion  of  this  office  th  t a legal  motion  for 
the  purpose  of  collecting  and  adjusting  wages  between  am  doyer 
and  employes,  is  a legal  right  which  only  the  parties  In  interest 
can  prosecute  In  a civil  action  in  the  courts  of  Justice.  The 
department  of  Labor  and  Industrial  Inspection  while  h vlng  the 
power  to  arbitrate  wage  differences,  as  above  set  out,  does  not 
have  also  the  power  expressly  or  Impliedly  to  ooaanunce  a civil 
action  for  the  purpose  of  collecting  or  adjusting  said  disputed 
wages.  That  right  la  a personal  rirrht,  available  to  those  In 
privity  In  the  contract  of  employment. 

The  *otrd  of  hr  bit  rat  Ion  was  not  created  to  fuiiOtlon  as 
a collective  agency  but  rather  to  sit  as  a refer ee  In  disputed 
matters,  involving  ten  or  more  persona,  and  make  certain  findings 
nnd  reooirsaendations. 


Respectfully  submit tod. 


tfM.  OKH  .JA*Y£R:i, 

Assistant  Attorney  o .noral. 


APFRuVIQ 

Utorney  General. 


JO  • KM 


Wife  of  County  Recorder  helping  husband  w 
is  violation  of  Sec.  13,  Art.  1*  Missouri 
even  though  such  relative  is  not  paid. 


if 

June  3,  1933.  " 


Hon.  Joseph  C.  Crain, 
Proseouting  Attorney, 
Christian  County, 
Ozark,  Missouri. 


Dear  Sir: 


On  April  14,  1933  you  requested  an  opinion  from  this 
department,  which  is  as  follows: 

"I  would  like  your  opinion  as  to  the 
effect  of  Article  14,  Section  13,  Const itu- 
tion  of  Missouri,  upon  members  of  school 
boards  who  appoint  their  relatives  as  teachers 
in  the  school.  Does  this  apply  to  members  of 
the  school  board  and,  if  so,  does  the  member 
forfeit  hie  office  and  also  the  employee? 

The  wife  of  our  County  Recorder  works 
in  his  offise.  As  I understand  the  faots,  the 
recorder  has  not  appointed  his  wife  as  deputy 
nor  does  shs  sign  any  of  the  papers  as  his 
deputy,  or  receive  any  compensation  for  her 
work.  Fees  paid  to  his  office  go  to  the 
County  officer  personally,  but  she  helps  him 
with  the  routine  work. 

What  is  your  opinion  as  to  the  effect, 

If  any  of  the  above  named  section  of  the  Con- 
stitution on  his  office?" 

On  April  24,  1933  an  opinion  from  this  office  as  to  the 
above  questions  was  prepared  by  one  of  the  Assistant  Attorneys 
Oensrsl.  This  opinion  was  held  up  due  to  the  fact  that  another 
Assistant  writing  an  opinion  pertaining  to  the  question  of  whether 
or  not  Sec.  13  of  Art.  XIV  of  the  Missouri  Stats  Constitution 
applied  to  school  boards  was  contrary  to  the  opinion  held  by  the 
Assistant  answering  your  letter.  Since  then  the  problem  has 
been  presented  to  practically  all  the  assistants  In  the  office 
and  several  other  lawyers,  and  vs  cannot  as  yet  give  an  official 
opinion  on  that  question. 

Relative  to  the  second  question  in  the  above  letter,  It 
is  the  opinion  of  thia  department  that  if  the  wife  of  the  Recorder 


(Hob*  Joseph  C.  Crain) 


referred  to  la  your  latter  performs  regular  routine  work  which 
sons  one  would  hare  to  perform  la  the  Recorder's  office,  than 
the  Recorder  Is  violating  the  constitutional  prowl si on  mentioned 
shows  by  permitting  hie  wife  to  do  such  work.  There  ean  be  no 
doubt  In  wlew  of  State  ex  inf*  Norman  w*  Hie,  236  Mo*  154 
that  a Recorder  of  Deeds  falls  within  the  constitutional  Inhibi- 
tion mentioned  abowe* 

we  find  no  prowl si on  1b  said  seat ion  of  the  Constitu- 
tion providing  that  before  seme  becomes  sffsstlwe  the  person 
rendering  the  service  there  referred  to,  appointed  as  therein 
provided,  must  bo  paid.  In  other  worde,  the  feet  that  such 
person  rendering  such  service  in  or  is  not  peld  Is  Immaterial 
under  that  const 1 tut lonal  provision. 


Yours  wery  truly. 


FSWfSX 

Assistant 


tf:  Tsm 


Attorney  General 


APPR0T3D  t 


Attorney  General 


FEW:  AH 


IN  re:  licensing  of  beer  m dining  cars 


Jww  5,  1933 


Cyrus  Crane 

Oolloltor  for  Missouri  and  lose 
The  Atohleo n#  Topeka  & Saniya  Fe  Ry. 
1900  Fidelity  Bank  RuiltUng 
Kansan  City,  Missouri 


Pear  Ur.  Crane: 


Your  letter  requesting  an  opinion  of  this 
office  Is  In  words  and  fl^iree  ae  follows: 

"In  a oonf erenow  between  General  Crow 
and  the  writer  at  Jefferson  City  last 
'«mth  with  regard  to  tl«e  sale  of  beer 
under  the  ■ tasourl  statute  on  dining 
Caro  operated  by  the  Fred  Harvey  0o»- 
pany  over  the  Hants  Fe  Lines  p 'no  eug- 
rested  that  we  write  you  setting  up 
the  facta  In  our  o a«  and  wild  he 
would  take  the  matter  up  rlth  you  and 
obtain  a ruling  on  the  at  ter. 

"Briefly.  our  position  Is  that  It  works 
a hardship  in  the  ose  of  the  Gant a Fo 
to  require  a separate  permit  fox  e&dh 
dining  our  due  to  the  fact  that  west  of 
our  care  arn  tran  joontlnentrl,  operating 
Lietweon  Chicago  m*  Loe  Angeles,  for 

•Train  13,  the  "Chief",  - the  naming 
time  frost  Chloago  to  Los  Angeles  le 
96  hours,  mileage  3938,  with  a mileage 
of  183  In  the  State  of  Missouri,  being 
4 hours  end  30  minutes  In  that  Rt&te. 

•Trains  33  and  34  have  the  earns  mileage 
from  CMsago  to  Lae  Angeles,  with  run- 
ning time  of  6£  hours,  alien  e 180 
In  uiaeouri, being  5 hours  nnd  53  minutes 
In  that  !tate. 

"Train  3 has  the  same  mileage  froa 
Chicago  to  Los  Angeles,  wit  running 
time  of  61  hours  , being  4 hours  and 
45  minutes  in  Missouri. 


Hr.  Gy xu 3 Oran- 


June  5,  1333 


*3" 


"The  only  westbound  train  on  whloh  we 
could  cell  beet  would  be  train  19  - 
the  "Chief;  - as  It  la  a daylight  train 
between  Chicago  and  Kansas  City. 

"Train  33.  westbound,  arrives  In  Kansas 
City  In  the  morning,  therefore  we  onrmot 
sell  beer  on  that  train. 

•vrala  34,  leaves  Kansan  City  at  0:16  P.K., 
and  we  oould  sell  beer  on  this  train. 

"Train  30  leaves  Kansas  City  at  10 1 00  P.14, 
and  Train  4 at  10115  P.u.  and  we  may  be 
able  to  sell  a few  l>  ttlea  of  beer  during 
the  hot  wen tiier  on  these  two  trains. 

"We  nave  kilning  oar  eorvio  between  Ohloago 
and  Kansas  City  on  train  9 and  Kansas  City 
and  Chicago  on  Train  33.  We  have  two  dining 
oars  to  ouver  tills  run,  whloh  oarn  are  In 
the  state  of  Missouri  every  other  day,  for 
4 hours  and  30  ninuten  in  each  instance. 

"fle  feel  that  cvur  oaae  is  distinguishable 
from  that  of  lines  operating  mostly  In  the 
state  of  Missouri*  If  a serrate  lloonae 
is  required  for  each  oar,  in  our  o oe  the 
mao  ait  of  beer  sold  would  not  warrant  the 
payment  of  the  1 loan  tie  fee  and  would  make 
It  unppfof  itable  to  sell  beer  on  our  dining 
oars  in  Misaourl.  It  is  our  thought  that 
possibly  the  Attorney  General  will  make 
a ruling  favorable  to  our  interests.  *e 
do  not  know  just  wJwt  fum  It  might  take 
but  hove  In  wind  the  issuance  of  a blanket 
permit.  »■  4:ia  means  of  prorating  the  ticao 
each  dining  oar  is  in  Missouri,  or  toraae- 
f erring  the  permits  from  oar  to  oar." 

"ns  shall  greatly  appreciate  y ur  careful 
consideration  of  the  Merits  of  our  case  and 
your  aarly  ooiraunlo^tion  to  us  of  the  ruling 
upon  thin  matter. " 

After  considering  the  foots  prsnsnted  In  your  request 
for  an  opinion  In  the  light  of  the  recent  tear  Law,  it  is 


Mx.  Gyrus  Sr&ae 


June  £i#  1933 


l 


our  opinion  that  It  la  neooas^ry  that  any  dining 
o&r  coupled  to  the  above  described  trains  be  li- 
censed before  beer  be  dispensed  in  said  dining 
oars.  A separate  persait  is  required  for  each  oar 
except  in  a ease  vmero  two  Jlnera  are  soiled  cm 
the  earn  train;  then,  the  lioer.se  of  one  dining 
oar  so  coupled  would  be  sufficient  for  both. 

we  find  no  provision  in  the  law  for 
prorating  t ho  cost  of  licensers  based  an  the  mu*- 
ber  of  hour#  one  dispensing  beer  is  actually  o- on 
to  the  public  f r business  nor  do  we  find  anythin 
in  the  law  that  would  justify  one  Paving  a license 
to  do  business  on  one  premise  to  use  ©aid  license 
aa  a roving  license  for  the  privilege  to  retail 
beer  on  another  promise,  as  in  the  or-.se  of  a transfer 
tram  one  railway  dining  oar  to  another. 


isspectfully  submitted. 


w;  v r-mn m 

Assistant  Attorney  i’iencxal 


Arvri  vmt 


•anam  mm — 

Attorney  General. 


t 3/A J 


TAXATION  AIJD  REVENUE : 

A 


V 


Sr.  Edrr-rd  c oiek , 
Prooecu tin  «■  \ fctorney , 
Wayne avill  e , ; -p.  ri. 


De'  r :ir: 


Lands  Did  in  by  County  Court  on 
foreclosure  ox  school  f nd  mort- 
gage are  not  suoject  to  taxation 
while  neld  by  the  County. 


fi  ri  / 


0 ( 


•Tunc  20  , 


•!e  rre  aoknO’d. edging  recei  t of  y ur  letter  ?f  June  6 , 
1933 } in  "hic'i  v >u  i nuire  aa  follow®: 

rtfhe  County  0 -art  of  t is  C^untv  has  re  iues  ted  -:e  t-^  get 
your  iDiuion  as  follows: 


Certain  3 c ;ool  fjnde  were  loaned  t.,  farmers  of  i. is 
C ;intv  and  deed  of  trout  made  on  tueir  f ?rv, , ri  w it.  is 
necaee  ax  y t ; for  eel  o s e unde  r s a i d deed  o f t r,?  a t , and  th  e 
County  Court  bio  sane  in. 

Is  this  property  (fax me)  assessable"1 

Article  10  Section  6 of  t »e  Cans titntion  f Issuer i 
provides : 


‘The  property,  real  and  pers'-ial,  of  t'.e  State,  C unties 
c d o-th<rr  municinal  com  rations,  and  cemeteries . s'. all 
~e  exempt  from  taxation. 11 

i'  9#43  f{.  S.  o.  1929 , Provide*  ■ a follow 

followim  aabtects  are  axe  from  taxation':  * * * 
Fou  rth , 1 an  da  a.  id  j t : : e v or 'per tv  bole  ng : a ■ ■ to  an-,  city, 
county  or  ot  ter  municipal  corporation  in  tula  state, 
including  market  muses,  town  iall  * d other  rubric 
fit tme tuxes,  with  their  furniture  end  ecu’,  -erte  rod  all 
ublic  squares  and  lots  kept  open  for  heal th , use  rr 
ornament  * * 


Section  9356  R.  J.  ro . 1939,  after  providing  for  bidding 
in  of  l"  nd  by  c -unty  on  Sale  under  school  fund  mortgage  . rovides 

"And  may  purchase,  tale,  hold  and  manege  for  «■»  id  County 
to  die  uce  of  the  towns  . ip  out  of  t ,e  school  fund  of 
which  such  loan  ws  d© , or  m its  own  name  w ore  ouch 
loan  has  ber-n  made  mt  -.f  t e eneral  school  funds,  the 
property  it  may  fieri  ire  at  such  Sale  aforesaid.  * * * * 


fir.  h ’Cirri  Cur  jck  , 


— 3— 


Jane  30,  1933. 


In  State  ex  rel  cKinney  v.  nvidson,  ISC  C.  V.  305,  it 
was  held  that  land  owned.  by  so  individual  upon  w ich  t ere  was 
a school  fund  lortps.  e was  taxable,  bu.t  i ?t  the  h"  \d  -ec  a red 
by  the  rl:  a,,e  w a t taxable. 

It  will  be  observed  f r . tne  foregoing,  drier  t e 
Const! tu t i n n p.  '■  Statutes,  land*  '-nd  property  oel  on g i :,z  t o 
Counties  are  exempt  froo  taxation.  nnder  action  S3 58  g.  S. 

-.  19  8 , if  t ■ ■ C u it  ids  i t ] and  it  bee  * orty  of 

the  County  and  is  t ■ be  menaced  for  t he  benefit  of  the  respective 
school  fund.  Under  the  Davidson  c- se  above,  it  was  el  that 
the  bonds  seen  red  by  the  o -ftp-ape  were  ot  taxable,  if  it  be- 
c lines  necessary  Dr  tne  County  to  Foreclose  and  bid  in  t e form 
so  that  the  f arm  takes  the  olece  of  the  bond,  it  re.. a ins  exe  ot 
from  taxation  so  Ion.,  as  t:  a lend  is  owned  by  the  County.  waver, 
when  the  beneficial  owners  .ip  is  a ;aia  transferred  to  an  i -div'd- 
ual , either  by  deed  or  lease,  then  t erty  : - .;  i . o 

taxable. 

T -i  e ref  ore  , f h "•  Pinion  jf  t is  Tjenart./ient  in  t';ot  land 
bid  in  by  r ie  County  noon  the  foreclosure  of  a a chop!  Fund  vjrt- 
age  is  ex er.ro t frosa  taxation  and,  therefore,  is  i*;h  eject  t 

assens  ; ei  t. 


Very  truly  yours, 


7 /■ ^ V 
ABsi s t an t A 1 1 am e v p <- neral , 


Ai  ■ V’dD: 


At  tome  v e ueral . 


FWK : S 


TAXATION ; 

/ 


Personal  property  of  World  War  Veteran  not  exempt  from 
taxation.  Cross  reference  tinder  exemptions. 


I 


Hon.  bdward  Cusick, 
Prosecuting  attorney, 
Aaynesville,  Hissourl. 


r]A' 

June  £Lnd,  1933 


FILED 


My  dear  Hr.  Cusick! 

Acknowledgment  Is  herewith  made  of  your  request  of  June  5th,  for 
an  opinion  from  this  Office,  which  request  reads  as  follows! 


Our  County  Assessor  Hi-.  Moneymaker, 
has  requested  me  to  obtain  y ur  opinion  as  to 
the  legality  of  assessing  personal  property  on 
the  ex-service  men  who  served  in  the  world  war, 
who  art  dr  wing  compensation  from  the  Federal 
Government. 


Will  you  kindly  let  us  have  your 
opinion  at  your  earliest  convenience  and  oblige." 

The  general  exemption  statute  is  Section  9743,  Revised  Statutes  of 
Mis  ouri  19S9.  Upon  reading  this  Section  it  Is  very  clear  that  an 
"ex-service  man"  would  not  be  entitled  to  any  exemption  under  this 
Section.  Although  some  of  the  other  states  enacted  blanket  exemp- 
tion laws  in  favor  of  World  War  Veterans,  the  General  Assembly  in 
this  State  has  passed  no  such  Act.  The  only  relief  to  be  found  for 
ex-service  men  is  und  r the  Act  which  provides  for  the  compensation 
The  pertinent  parts  of  these  Sections  are  as  follows,  36  U.  S.  C.  a 
454: 


"Section  454-Assignabi1 ity  and  exempt  status  of 
compensation,  insurance,  and  maintenance  and 
support  allowances.  The  compensation,  insurance, 
and  maintenance  and  support  allowances  payable 
under  Parts  £,  3 and  4,  respectively,  * * * 
shall  be  exempt  from  all  taxation.  * * ** 

■Sect! cm  618.  Benefits  exempt  from  seizure  under 
process  and  taxation.  No  sum  payable  under  tills 
chapter  to  a veteran  or  his  dependents,  or  to 
his  estate,  or  to  any  beneficiary  named  unaer 
Patt  V of  this  chapter,  no  adjusted  service  cer- 
tificate, and  no  proceeds  of  any  loan  mode  on 
such  certificate,  shall  be  subject  to  attachment, 
levy,  or  seizure  under  any  legal  or  equitable 
process,  or  to  National  or  State  taxation." 


Ben.  Edward  Cusick  -£-  June  ££nd,  1935 


The  chapter  referred  to  In  the  last  mentioned  Section  Is  Chapter 
11  of  Title  38  of  United  Status  Code  Annotated  and  is  entitled 
"ftorld  ftar  Veterans'  Adjusted  Coffijensation." 

An  examination  of  these  two  Secfons  reveals  that  the  property 
exempt  is  In  the  first  Sect  on  "compensation,  insurance  and 
maintenance  and  support  allowance  payab-eB  and  In  the  second 
Section  "no  sum  payable  under  this  chapter  * * **.  In  other 
words  so  long  as  the  sum,  compensation,  insurance,  and  maintenance 
and  support  allowance  are  payable,  the  same  a e not  subject  to 
taxation.  Whether  or  not  this  exemption  continues  after  this 
money  has  been  used  in  purchasing  property  is  determinative  of 
the  subject  of  your  inquiry. 

The  Supreme  Court  of  the  State  of  Worth  Carolina  has  construed 
these  two  Sections  in  the  federal  Statute  In  the  case  of  Martin 
v.  Guilford  Co  ;nty  reported  In  153  3.  E.  347.  In  that  case  the 
plaintiff,  an  ex-service  man  paid  his  state  and  county  taxes  on 
his  real  estate  and  automobile  which  had  been  purchased  by  money 
received  from  the  Government  as  compensation  under  protest  and 
instituted  this  action  to  recover  those  taxes,  alleging  that  under 
the  two  above  quoted  Federal  Statutes,  his  property  wa^  not  sub- 
ject to  state  and  county  taxation.  The  Supreme  Court  stated  as 
fol  ows: 


" In  the  instant  case,  the  sum  o money  Thich 
was  payable  to  plaintiff  as  a veteran  of  the 
ftorld  War,  under  the  Act  of  Congress,  as  com- 
pensation, insurance,  and  maintenance  and  sup- 
port allowance,  has  been  paid  to  hiaj  he  has 
acquired  full  and  unrestricted  title  to  the 
money,  free  from  any  control  over  the  same  by 
the  government  of  the  United  States;  he  has  in- 
vested it,  as  he  had  a right  to  do,  in  the  pur- 
chase of  a lot  of  land  and  an  automobile,  which 
are  subject  to  taxation  by  Guilford  county, 
under  the  lavw  of  this  state.  We  think  It  clear 
that  by  the  enactment  of  sections  154  and  618 
of  Title,  36  USCA,  Congress  has  not  undertaken 
to  exercise  any  control  over  the  property,  real 
or  personal,  no-  oiaed  by  the  plaintiff,  and 
that  said  property  is  not  exempt  from  taxation 
by  Guilford  County,  under  the  laws  of  this  state, 
applicable  to  said  property  as  well  a3  to  all 
other  property  in  said  county." 

While  the  Supreme  Court  of  our  State  has  not  passed  on  this  issue, 

I find  the  following  statement  from  the  Kansas  City  Coiirt  of  Appeal 
In  the  case  of  Duzan  v.  Cantley,  Commissioner  of  Finance,  reported 
in  55  3.  ft.  (£d)  p.  711,  l.C.  71£* 


Hon.  Edward  Cusick 


June  2 2nd,  1933 
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"It  is  argued  that  the  money  shall  not  be  subject 
to  the  claims  of  creditors,  and  since  there  can 
be  no  assignment  or  garnishment  or  other  proceed- 
ing against  the  beneficiary,  therefore  the  relation- 
ship of  debtor  and  creditor  cannot  exist,  especially 
where  the  bank  takes  the  fund  with  knowledge  of  the 
source  thereof. 

This  contention  is  on  the  theory  that  the  purpose 
and  intent  of  the  legislation  in  behalf  of  veterans 
is  to  protect  the  money  from  all  claims,  except  the 
United  States  Government,  not  only  until  it  comes 
into  the  hands  of  the  beneficiary,  but  also  until 
the  latter  has  himself  spent  it.  We  think  this  is 
not  the  correct  construction  or  interpretation  to 
be  placed  thereon.  In  our  view,  funds  thus  arising  are 
not  thus  protected  after  they  have  once  come  into 
the  hands  of  tbs  beneficiary.  They  have  then  be- 
come his  absolute  property,  and  having  once  come 
into  his  hands  are  no  long  r an  object  of  solici- 
tude or  care  on  the  part  of  the  Government.  The 
latter  is  careful  to  protect  the  fund  until  the 
beneficiary  receives  it,  but  no  further.  This 
seems  to  be  clear  from  the  use  and  subsequent  re- 
iteration of  the  word  payable'.  6o  long  as  a 
fund  is  payable1  to  a person  it  has  not  yet  reach- 
ed his  hands,  but  when  it  has,  it  can  no  longer 
be  waid  to  be  payable  to  him.  This  is  borne  out 
by  the  plaiu  intent  of  section  54,  p.  81,  of  the 
above-mentioned  USCA,  where,  in  protecting  money 
due  pensioners,  attachment,  levy,  or  selsure  of 
such  funds  is  prohibited,  it  speaks  of  money  * due, 
or  to  become  due*  to  any  pensioner,  * whether  the 
same  remains  with  the  pension  Office,  or  any  of- 
ficer or  agent  thereof,  or  is  in  course  of  trans- 
mission to  the  pensioner.*  It  is  not  exempt  after 
it  is  paid  to  the-  pensioner." 

While  it  is  true  that  in  the  i^uxan  case,  the  Court  was  not  con- 
sidering an  effort  to  tax  the  property  of  the  veteran,  still  the 
logic  of  the  decision  is  equally  applicable  in  interpreting  the 
portion  of  the  Federal  Statute  pot taining  to  the  exemption  from 
taxation. 
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It  is  therefore  the  opinion  of  this  Office  that  the  personal 
property  of  ex-sorTice  men  is  subject  to  taxation  once  it  has 
come  into  his  possession  and  becomes  his  absolute  property* 


Respectfully  submitted. 


HAJxhx'  0.  ttAblDBH,  Jr., 
Assistant  Attorney-General 


APPhQVhD: 


ROY  McKlT TRICK 
Attorney-General 
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labor.  and  industrial 
inspection  depart:  :e::t  : 


Ri,ht  to  inspect  office  ouildings; 
firms  e .oioyinr  one  or  more  oer- 


sons  in  cities  of  less  tngfi  3,000; 
-here  only  owners  work;  railroad 
and  freight  de  oo  t s ; gasoline  filling 
stations;  motels ; i rat  emit  y houses; 
c TN.ection  of  unpaid  license  fees. 


Nr s.  Mary  Edna  cruzen, 

Labor  an  d Indus  tri  ®l  Go  mm  insi-ner  , 
Jefferson  City,  r'i  p ri. 

Dear  Mrs.  Crusen: 


July  10,  1933, 


We  are  acknowledging  receipt  of  ten  inouiries  from 
you  regarding  your  Department,  and  have  consolidated  ther  into 
one  reply  for  the  purpose  of  answering.  Your  inquiries  are  as 

follows; 

(1)  ''Has  the  Department  of  Labor  and  Industrial  Inspection 
any  authority  to  inspect  different  offices  in  office 
bull  dings?" 

(3)  "Section  6782  R.  8.  of  ins  airi , 1919  states  'It  shall 
be  the  duty  of  the  iod 1 stria!  inspector,  hia  assist- 
ants or  deouty  inspectors,  to  make  not  less  than  two 
inspections  during  eac  year  of  all  factories,  ware- 
houses, office  bu.il ding®  etc.  * 'lease  give  ue  your 
interpretation  of  s.n  office  building. 

In  yur  judgment  does  t'  is  mean  each  separate  office 
in  an  office  building  and  should  a.  fee  by  charged 
for  each  separate  office  in  these  office  building®  - 
or  does  office  building,  ns  used  in  Gee.  67  2 R. "g. 
fo.  1 -19  mean  an  Inspect  ion  of  the  bu  11  ding  alone, 
and  s mid  a fee  be  charged  on  the  basis  of  the 
total  number  of  employees  e-  .ployed  In  the  several 
offices  in  that  building?* 

{3}  "Bee  the  Department  of  Labor  and  Industrial  Inspection 
authority  to  col  ect  inspection  fees  from  a firm  em- 
ploying one  or  -ore  persons  in  cities  of  lees  than 
3,000? 


For  instance:  - Monroe  city  wit.:  a popul  at  ion  of  1830 
sends  us  a list  of  73  business  houses  ell  eligible 
to  be  inspected,  and  further  - 

The  X.  c.  Chamber  of  Commerce  re  sorts  to  t iis  depart- 
ment that  email  cities  are  asking  factories  to  come 
and  locate  there  in  order  to  av'id  inspect  Ion  fees  — 
high  tares  etc." 


(4)  *Hse  the  Department  of  Labor  and  Industrial  I so  ect  ion 
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Mrs.  Mary  Edna  cruien. 


authority  to  collect  an  inspection  fee  from  any  firm 
where  only  the  owner  ie  working,  and  no  employees  are 
wo iking  with  him?" 

(5)  "Has  the  Department  of  Labor  and  Industrial  Inspection 
the  authority  to  collect  inspection  dues  from  all  Hell- 
road  and  Freight  Deoota  - even  if  In  email  tome. " 

(6)  "mil  you  please  give  me  a list  of  Places  to  be 
inspected  by  the  Labor  and  Industrial  Inspection 
Department  of  the  state  of  'ips'uri,  as  set  forth  in 
Section  13318?" 

(7)  "Has  the  Labor  ar.d  Industrial  Inspection  Department 
the  authority  t?  inspect  gasoline  fill  in  stations?" 

(8)  "Has  the  Department  of  Labor  and  Industrial  Inspection 
any  authority  to  inspect  hotels?" 

(9)  "Has  the  Deportment  of  Labor  and  Industrial  Inspection 
authority  to  inspect  Fraternity  Houses  where  y ung 
people  ere  living?" 

(10)  "Has  the  Department  of  Labor  and  Industrial  Inspection 
the  authority  to  collect  unpaid  license  fees  during 
the  term  of  Amanda  D.  Hargis,  former  oowlsrionsrt" 

Section  13318  H.  3.  _'!o.  1939,  regulating  the  oowerR 
and  duties  of  tr’TO"T5ommiBB loner  is  as  follows: 

"The  state  commissioner  of  labor  and  industrial  inspec- 
tion nay  divide  the  state  into  districts,  assign  one 
or  more  deputy  inspectors  to  eac'i  district,  and  may, 
at  his  discretion,  change  or  transfer  them  from  one 
district  to  another.  It  shall  be  the  duty  of  the 
commissioner,  his  assistants  or  deouty  Inspectors,  to 
make  not  lees  than  two  inspections  during  each  year 
of  all  factories,  warehouses,  office  buildings,  freirpt 
depots,  machine  shops,  garages,  laundries,  tenement 
workshops,  bake  shops,  restaurants,  bowl ing  alleys, 
pool  halls,  theaters,  concert  halls,  moving  picture 
houses,  or  places  of  public  amusement,  and  all  other 
manufacturing,  mechanical  and  mercantile  establish- 
ments and  workshops.  The  last  inspection  shall  be 
completed  on  or  before  the  first  day  of  October  of  each 
year,  and  the  commissioner  shall  enforce  all  laws 
relating  to  the  inspection  of  the  establishments 
enumerated  heretofore  in  this  section,  and  nrosecute 
all  persons  for  violating  the  same.  Any  municipal  ordi- 
nance relating  to  arid  establishments  or  their 
inspection  s all  oe  enforced  by  the  commissioner.  The 
comnirsioner fbls  assistants  and  deputy  inspectors, 
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may  administer  oaths  and  take  affidavits  in  matters 
concerning  the  enforce  ent  of  the  various  inspect  ion 
laws  relating  to  these  establishments:  Provided,  that 
the  provision  of  t Us  seotion  s all  not  apply  to 
mercantile  establishments  that  employ  less  than  ten 
persons  that  are  located  in  towns  and  cities  that  hove 
throe  th  usand  inhabitants  or  lees.1* 

(1)  and  (3)  Your  first  and  second  inquiries  above 
refer  to  the  inspection  of  office  buildings.  You  deni re  inter- 
pretation of  office  buildings,  and  information  as  to  *'hether 
the  inspection  of  office  buildings  includes  the  Tight  to 
inspect  the  various  office#  w .ich  go  to  male  u t te  building. 

In  answer  to  your  inqu  ry,  it  is  the  opinion  of  this 
Depart; lent  that  the  term  "office  building,"  as  used  in  Section 
13218  R.  S.  ,'o.  ID 39  above,  means  an  inspection  of  the  building 
alone,  and  that  the  fee  therefor  should  be  charged  on  the  basis 
of  the  number  of  employees  employed  by  the  c m any,  individual, 
or  individual#  owning  the  office  building.  You  may  take 
into  consideration  in  fixing  the  fee  for  this  inspection  the 
total  number  of  employees  employed  by  the  various  tenants  who 
rent  office  an ace  in  an  office  building. 

You  inquire  whether  you  hrve  a right  to  inspect  t e 
different  offices  located  in  the  ouilding.  It  is  the  opinion 
of  this  Depart ment  that  you  do  have  the  right  to  inspect  the 
different  offices  in  an  office  building  where  the  businesses 
carried  on  in  the  offices  are  those  named  in  lection  13318, 
when  the  offices  in  the  office  bn  11  ding  are  leased,  the  space  rented 
belongs  to  the  lessee  for  the  period  of  the  lease,  end  the  owner 
of  the  building  usually  ha#  no  jurisdiction  over  it.  The 
space  rented  belongs  to  the  lessee  and  become#  separate  and 
distinct  fron  the  building  itself.  Any  number  of  different 
businesses  may  and  naturally  are  carried  on  in  the  various 
offices  of  the  large  office  buildings  and  when  the  businesses 
ere  those  defined  in  section  13318,  they  may  be  insoected  the 
e-  e ns  if  they  occupied  an  individual  building  of  their  own, 

(3J  In  your  3rd  inquiry  you  inquire  as  to  the  right 
to  collect  inspection  fees  of  a firm  employing  one  or  "ore 
persons,  in  cities  of  le~s  than  3,000. 

The  proviso  at  the  end  of  Section  13218  above  is  as 

f oIIotts; 


"Provided,  that  the  orovisions  of  t is  Section  snail 
not  apoly  to  mercantile  establishments  that  employ 
less  than  ten  persons  that  are  located  in  towns  and 
cities  w'  ich  have  3,010  inhabitants  or  less." 

Under  the  above  proviso,  mercantile  establishments  that 
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employ  less  than  ten  persons  and  are  located  in  towns  of  3,000 
or  less  cannot  be  inspected.  Mercantile  estsblishments  in  towns 
of  3,000  or  less  may  be  inspected  where  they  employ  ten  or 
more  emnioyees.  All  of  the  other  places  listed  in  Section 
13318  may  be  inspected  if  they  are  located  in  towns  of  3,000 
or  less,  if  they  have  one  or  more  employees.  The  proviso  of 
the  above  Act  only  exempts  from  inspection  mercantile  estab- 
lishments employing  less  than  ten  and  not  the  other  businesses 
listed  therein  though  they  be  located  in  towns  of  3,000  or  less. 

Section  13310  3.  s.  *ro.  1939,  orovides  that  no  female 
employe  shall  be  employed  mors  than  nine  hours  during  any  one 
day,  or  more  than  fifty-four  hours  during  any  one  reek.  The 
Section  further  provides,  "that  the  provisions  of  tils  lection 
shall  not  apply  to  towns  or  cities  having  a population  of 
3,000  inhabitants  or  less.11  The  above  Section,  therefore, 
regulating  the  hours  of  labor  of  female  employees,  does  not 
apply  to  towns  or  cities  having  a population  of  3,000  inhabi- 
tants or  less,  and  your  Department  would  tar-ve  no  right  to  c;  arge 
an  inspection  fee  in  towns  of  3,000  or  leas  where  your  inspection 
*rs  made  for  the  minose  of  enforcing  the  hours  of  labor  for 
female  eimol iyees,as  provided  in  lection  13310.  This  "ectio*', 

' owever,  does  not  destroy  your  right  to  make  inspections  in 
towns  or  3,000  inhabitants  or  less  under  lection  13318,  as  e 
have  pointed  out  above, 

(4)  In  vour  4th  inquiry  you  ask  whether  an  inspection 
fee  may  be  required  from  a firm  where  only  the  owner  is  work- 
ing and  who  has  no  employees. 

Section  13319  R.  S.  ?;0.  1929,  provides,  among  other 
things,  as  follows: 

"The  commissioner  provided  for  in  this  article  shall 
be  entitled  to  demand  and  receive  from  the  owner, 
superintendent , manager  or  other  person  in  charge 
of  every  establishment  inspected,  as  orovided  for  by 
law,  the  following  fee  for  each  inspection  made  in 
accordance  with  the  provisions  of  articles  4,  5,  6, 

8,  9,  and  10,  chapter  S5  R,  S.  1939,  or  else  ■hi  ere 
authorized  or  required  of  said  inspector  by  law  to  be 
made;  ?or  the  inspection  of  every  building  or  shop 
in  which  three  or  less  persons  are  employed  or  found 
at  work,  the  sum  of  fifty  cents."  * * * 

Chapter  95,  of  w ich  the  above  section  is  a part, 
covers  the  legislation  of  t is  state  relating  to  the  relation 
between  employers  snd  employee*.  The  Act  was  passed  for  the 
benefit  of  the  employee  and  not  for  the  benefit  of  the  e nol oyer. 
In  other  words,  the  evil  sought  to  be  remedied  was  working  con- 
ditions impressed  upon  the  employees  by  the  employers,  and  wps 
not  intended  as  a regulation  of  e mloyere  themselves  when  they 
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employed  no  others  in  their  business.  It  must  be  assumed  that 
employers  t lemselvee  need  no  restrict  ion  or  refill  at  ion  for  the 
purpose  of  providing  suitable  working  conditions  for  themselves. 
It  is  only  where  they  have  under  their  control  other  employees 
that  the  state  becomes  interested  and  seeks  to  protect  those 
employees  against  unfavorable  conditions  imposed  unon  them 
by  their  employers.  The  above  section  imposes  a fee  w ere 
there  are  three  or  les3  persons  e ployed,  but  under  the  view 
taken  by  us  the  employer  or  owner  of  the  business  is  not  an 
loyee  within  the  meaning  of  this  eection.  It  is,  therefore, 
our  opinion  that  no  inspection  fee  can  be  collected  from  a 
business  which  has  no  employees  end  wiich  is  onerated  by 
the  owner  himself. 

(5)  In  your  5th  inqniry  you  inouire  regard inc  your 
right  to  inspect  all  Psilroad  and  freight  depots,  even  in  small 
towns.  In  Section  13318  H.  3.  o,  1939,  "freight  depots"  *re 
specifically  named.  There  1b  no  exception  in  the  statute  v ieh 
exempts  tuose  in  small  towns  from  inspection.  The  only  exes- t ion 
an  to  small  towns  is  that  of  mercantile  establishments  enrol oy- 
ing  less  than  ten  persons  and  located  in  cities  of  3,000  or 
less  are  exe  :pted.  If  the  Railroad  Depot  is  operated  solely 
as  a passenger  deoot , we  do  not  believe  that  inspection  can  be 
made  of  it  under  ection  13218.  As  to  Frelgnt  Denote,  there  is 
no  limitation  as  to  the  else  of  the  town  in  which  they  ere 
loc'  ted. 


(6)  In  your  6th  inquiry  you  derire  a list  of  minces 
t e inspected,  a a set  fort  i ection  13218  R.  3.  ”b.  1929, 
whieh  Swot ion  has  b?en  'quoted  above  and  will  not  be  quoted 
again  at  ttis  place.  The  nection  provides  for  an  ins  ection 
of  "all  factories,  warehouses,  office  buildings,  freight  depots, 
machine  shops,  gnra  es , laundries,  tenement  workshops,  bake 
shops,  restaurants,  bowling  alleys,  oool  halls,  theaters,  concept 
halis,  moving  picture  houses,  or  laces  of  public  amuse' ent, 
and  all  otner  isnufacturing,  mechanical  and  anrenntile  estab- 
lishments end  workshops."  Aft  or  the  enumeration  of  the  var- 
ious Places  to  be  inspected  the  °ection  includes , "all.  other 
manufacturing,  mechanical  and  mercantile  establishments  end 
workshops."  It  is  the  opinion  of  t is  Qeoertnent  that  the 
Legislature  intended  that  the  Places  enumerated  be  subject 
to  inspection  and  by  such  enumeration  did  not  intend  that  every 
place  where  one  or  more  employees  may  mork  would  be  subject  to 
inspection.  The  places  enumerated,  however,  cover  practically 
all  of  the  rell-known  placee  where  employees  woik  under  such 
conditions  ?.s  to  reouire  the  protection  of  these  statutes.  e 
believe  that  unless  the  rlace  so ’ght  to  be  Inspected  is  a fac- 
tory, warehouse,  etc.,  or  is  a manufacturing,  mechanical  or 
mercantile  establishment  or  workshop,  that  such  places  may  not 
be  inspected.  We  suggest  that  when  a particular  niace  is  de- 
sired to  be  inspected  and  there  is  doubt  in  your  mind  as  to 
whether  you  neve  the  right  tt>  so  inspect  it,  you  make  inquiry 
regarding  the  particular  place.  The  terms  of  Section  13216 
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are  go  broad  that  a list  of  places  to  oe  inspected  under  the 
general  terms  of  the  Act  would  include  most  of  the  places  wherein 
trasinese  activity  is  carried  on. 

(7)  In  your  7th  inquiry  you  ask  regarding  y'ur 
right  to  inspect  gasoline  filling  stations.  "Gasoline  filling 
b t at  ions  * are  mercantile  establishments  under  heat  ion  13318. 

They,  therefore,  may  be  inspected  by  vour  Department  where  they 
are  located  in  cities  of  over  3,000,  if  they  employ  at  least 
one  employee , ’out  they  may  not  be  inspected  in  cities  under 
3,000  population  excepting  where  such  filling  station  employs 
ten  or  more  persons. 

(8)  In  your  8th  inquiry,  you  desire  to  know  whether 
you  have  authority  to  inspect  hotels.  Hotels  are  not  listed 
specifically  in  section  13318  nor  do  hotels  come  within  the 
general  classification  of  "manufacturing,  mechanical  and  mercan- 
tile establishments  and  work  shops.  " U0t  oeing  specifically 
named  or  coming  under  the  general  classification,  it  is  our 
opinion  that  it  was  not  the  intention  of  the  Legislature  that 
hotels  should  be  subject  to  inspection.  However,  if  any  oart 

of  the  hotel  fells  within  the  classifications  named  in  Section 
13318,  as  for  example,  "restaurants,"  then  that  portion  of  the 
hotel  .ay  be  inspected  by  your  Depart  ent, 

(9)  In  your  9th  inquiry  you  ask  regarding  your  right 
to  inspect  fraternity  h uses.  Fraternity  houses  are  not  named 

in  Section  13318  specif ically , nor  do  they  come  under  the  general 
cl aerification  of  " manufacturing,  mechanical  end  mercantile 
establishments  and  workshops."  It  is  true  that  fraternity 
houses,  as  a general  rule,  have  employees,  but  if  the  test  is 
only  whether  or  not  there  are  enrol oyees , then  it  could  as  -ell 
be  contended  that  your  Department  would  have  the  right  to  in- 
spect crivate  homes  because  many  homes  have  one  or  more  ea~ 
ployees.  7e  do  not  believe  it  was  the  intention  of  the  Legis- 
lature that  inspection  should  he  uade  of  all  "daces  where 
employees  ere  found.  If  mich  were  true,  few  -laces,  either 
public  or  private,  would  be  exempt  from  inspection  by  your 
Department.  We  believe  that  it  wee  the  intention  of  the  Legis- 
lature to  confine  inspection  to  the  places  enumerated  in 
Section  13318.  Fraternity  louses  do  not  come  within  any  of 
the  enumerated  places  and  w«,  therefore,  are  of  the  opinion 
that  y u have  no  right  to  inspect  fraternity  houses. 


(10)  In  your  10th  inquiry  you  ask  regarding  your 
authority  to  collect  unpaid  license  fees  accruing  during  the 
term  of  your  oredecessor.  Section  13190  3.  S.  1939,  provides 
as  follows; 

"Ho  nereon , firm  or  corporation  in  this  state  shall 
open,  operate  or  maintain  an  employment  office  or 
agency  for  hire,  or  where  a fee  is  charged  to  either 
applicants  for  emoloyment  or  for  helm,  without  first 
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obtaining  a license  for  the  same  from  the  state 
commissioner  of  labor  and  industrial  inspection. " * * * 

Section  15191  :l,  S.  o.  1939  nrovides  as  follows: 

rtIt  shall  be  the  duty  of  the  commissioner , or  his  de- 
puties, agents  or  assistants,  to  enforce  sections 
13190  to  13193  Inclusive,  *?hen  informed  of  any  viola- 
tion, it  shall  be  their  duty  t"  institute  criminal 
proceedings  for  toe  enforcement  of  its  penalties  before 
onv  court  of  competent  jurisdiction.  Any  nor son  convicted 
of  a violation  of  t a provisions  of  said  sections  shall 
be  deene ' guilty  of  a isdemeanor , end  shall  be  fined 
not  1 esr  than  fifty  nor  r-ore  than  one  hundred  dollars 
for  each  offense,  or  be  imprisoned  in  the  county  j"il 
for  a period  not  exceeding  six  months,  or  both." 

Under  the  a cove  Section  the  Legislature  has  made  it 
a criminal  offense  to  fail  to  >ay  license  fees  required  in 
Section  13190  l.  S.  . 1933.  p > provision  is  made  in  the 
Statutes  for  the  collect  In  of  such  license  fees  -There  the 
person  has  operated  and  foiled  to  obtain  such  license  ^nd 
pay  each  foe.  Tor  the  violation  of  Section  13190  the  Legis- 
lature has  provided  a penal  remedy,  tfhere  a penal  remedy  is 
provided  in  such  cases  as  t is,  the  courts  hold  that  the  penal 
remedy  is  exclusive  and  that  for  failure  to  nay  the  license 
fee  a prosecution  may  result,  but  that  a common  law  action 
will  not  lie  to  recover  the  e, mount  due. 

In  Ctate  ex  rel  v.  Dir,  153  K.  A.  573,  576,  the 
Court  says: 

4 ‘.Beginning  with  the  cose  of  City  of  Carondelet  v. 

Pi  cot,  38  o.  130,  and  e s&lng  with  'Hate  ex  rel.  v. 

Trust  Co.,  303  Mo.  1.  c.  490,  the  courts  of  t is 
state  in  an  unbroken  line  of  decisions  have  hell  that 
a tax  is  not  a debt  or  in  the  nature  of  a debt  but  is 
an  impost  levied  by  government  and  that  it  is  not 
founded  on  contract  but  operates  lninvitum.  * * * 

But  further  ~e  arid  'however  the  payment  and  collection 
and  mode  of  collection  of  taxer,  are  necessarily  regu- 
lated by  st atu t e , and  if  the  statute  nam e s a remedy 
which  may  be  fairly  said  to  be  exclusive  no  other 
can  be  had.  * And  a specified  remedy  will  be  held  to 
be  exclusive  where  no  other  is  provided  and  the 
ordinance  is  entirely  silent  with  respect  of  any 
other.  The  rule  in  this  state  is  that  where  the 
statute  or  ordinance  wholly  fails  to  provide  a remedy 
an  ifraoli cation  arises  that  the  legislative  body  in- 
tended that  a civil  suit  at  law  would  lie  for  the 
collection  of  the  tax  hit  where  an  adequate  remedy  is 


Mrs.  r y tdn s Cru z en  , 


— 3** 


July  10,  1933. 


provided  the  implication  must  be  the  other  way.  * * * 
Te  think  the  penal  remedy  ■ iven  in  the  ordinance 
-ms  ad e ouat e and , therefore,  exelus  ive. 

The  same  rule  is  announced  in  Luchey  v.  i:n  isas  City, 
169  a.  A.  666  1.  c.  671,  and  is  stated  ns  the  majority  fule 
in  an  annotation  found  in  5 A.  L.  ft.  1312. 

It  is,  therefore,  the  opinion  of  this  Department 
that  rhere  persons  have  been  permitted  to  operate  without 
having  to  pay  the  license  fee,  that  those  foes  may  not  now 
be  collected  by  your  Department . This,  however,  would  not 
prevent  criminal  act  i "n  be  inf;  instituted  sf;e  i is  t such 
violations  if  the  statute  of  limitation  has  not  barred  such 
prosecution, 

Very  truly  y^urs, 

-*X/ 

Assistant  Attorney  Denerol. 


Ai:P.;GV2D; 


Attorney  General. 


Fh  ;3 


Taxation— Lisa  for  tax  extendod  to  insurance  foi  wiiat  year* 
Seotlon  9963b* 


Eon*  Joseph  C*  Crain 
Proseouting  Attorney 
Ozark,  Miesotr  1 

Dear  Kr,  Cre in : 


July  19,  195a 


Acknowledgement  is  herewith  Bade  of  your  re- 
quest for  on  opinion  on  the  following  facta: 


"A  has  paid  hie  taxes  for  1951  which  were 
payable  In  the  fall  of  1952*  The  taxes 
assessed  In  1952  payable  In  1953  end  the 
taxes  assessed  In  1935  and  payable  In 
1934  have  as  of  this  date  been  assessed 
r gainst  the  lend*  A then  has  a fire  which 
destroys  a building*  For  what  years  does 
the  state  have  a lion  against  the  Insurance?" 

For  convenience  we  quote  portions  of  motion 
9965b,  applicable  to  your  Inquiry: 

"Section  9965b*  LIKE  FOR  TAES  TO  FOLLOW 
ZVSQUJICK  IK  OAliS  OF  DKSTRUCTIC*  of  BUILD- 
INGS 

In  the  event  of  the  destruction  by  fire, 
winds  tom  or  tornado  of  any  permanent 
buildings  and/or  improvements  situate 
upon  any  Lind  * * * * , which  * * * * at 
the  time  of  destruction  were  situate  upon 
any  land  * * * ‘ against  which  taxes  were 
then  levied  and  assessed,  and  was  so  situate 
at  the  time  of  auch  levy  and  assessment, 
the  lion  of  such  taxes  shall  attach  to  and 
follow  any  Insurance  that  any  be  upon  said 
property  at  the  time  of  Its  destruction,  * 

* *•  Ins  lien  given  by  this  seotlon  shall 
be  a first  and  paromomt  lien  upon  the 
money  due  In  event  of  the  contingency  here- 
in referred  to.  * * 

Taxes  levied  and  assessed  have  at  all  times  been 
a lion  upon  the  reel  estate  taxed.  To  further  secure  these 
taxes,  the  insurance  upon  the  improvements  on  the  land  was 
made  amenable  to  this  lien.  A study  of  the  foregoing  sec- 
tion leads  us  to  believe  that  no  new  lion  was  created,  but 
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the  lien  heretofore  existing  on  real  estate  Is  t imply 
extended  to  the  insura  nee.  The  phrase  ” the  lien  of  such 
taxes  shall  attach  to  and  folios'’  does  not  eon  template 
a now  and  separate  lion  on  the  Insurance,  as  distinct 
from  the  lien  on  the  real  estate,  hut  refers  to  erne  lima 
upon  the  real  estate  and  Insurance. 

ihlle  m fc-ee  not  overlooked  the  clause  that 
states  that  the  insurer  shall  pay  the  taxes,  etc.,  then 
due,  levied  and  assessed,  It  is  our  opinion  that  the  lira 
extended  to  such  insurance  is  the  lien  as  exists  upon  the 
land,  i.e:»  for  taxes  levied  and  assessed,  whether  due  or 
not. 


Accordingly  It  is  the  opinion  of  this  office, 
that  whatever  Ilea  exist  on  the  land  for  the  payment  of 
taxes,  is  by  the  terms  of  senate  Bill  94  extended  to  in* 
suranee  in  the  event  of  a "destruction*  co curing  under  the 
circumstances  provided  for  In  said  section  9963b. 


Respectfully  submitted 


H:vPP.Y  G.  mO/If;  Ji,  Jr. 

Assistant  A t tor  ney-Gk»nsr  a 1 


AmOTHB* 


At  ^orney- Genera 1 


BANKS  fie  BA  KING*  Relative  to  Proclamation  of  Governor 

March  13,  1933*  Withdrawal  of  funds 
from  banks. 


tf.  1° 

i.u^uet  1,  1933,  |) 


Sir,  R*y  J.  Cunningham 
Chief  Attorney 
Veterans  /dalnlatratlon 
4t-3J  Chouteau  venue 
St*  Umla,  Hie  SOUP  1 


Dear  Sir: 


FILED! 


7 


In  Re: 


G 

CaRDTUH,  Timer 


C-6g9  seo 


I* 


This  Department  is  in  receipt  of  your  letter  of 
July  19th,  enclosing  a letter  from  the  Citizens  dank  of 
r'aetua  addressed  to  you,  which  letter  letter  is  as  follows: 

"Your  letter  of  ‘ay  £4th  addressed  to 
Its.  Ida  Snyder,  Guardian  of  fc'hasr  W* 

Carlton  was  referred  to  us  for  attention, 
fou  advised  Mrs,  Snyder  in  the  matter  to 
withdraw  her  funds  from  the  bank  and 
invest  in  either  of  the  options  orovid- 
ed  by  the  Government, 

Replying  will  ssy  Ire.  Enyder  has  f 500.00 
invested  In  oertlflcete  of  deposit  in  this 
bank  dated  lay  1st  and  due  Jo v ember  1st  on 
which  4%  ie  paid, 

Now  the  question  arises;  under  Instructions 
of  the  Finance  Department  of  Mia sour 1 and 
the  Proclamation  of  the  ~ over nor,  In  line 
with  Proclamation  of  the  President  of  the 
United  ‘ tatea,  we  are  not  permitted  to  pay 
out  money  for  the  purpose  of  investing  In 
stocks,  bonds  and  other  securities.  ’ ould 
tls  deposit  come  within  the t restriction, 

X am  asking  you  for  information  and  If  ths 
same  does  not  we  will  gladly  release  the 
money  and  Invest  It  in  Government  bonds  for 
her. 

Tnanking  you  for  your  attention  In  the  nutter, 
we  are" 


*r.  1’ay  J*  Cvrm  In  gmn 


August  1 , 1933 


-3- 


In  your  letter  to  this  Tepertment  you  ask, 

'Your  opinion  as  to  the  application  of 
the  instructions  Issued  to  the  Finance 
epertfsnent,  under  the  PROCLAMATION  of 
the  (Governor , le  respectfully  solicited**1 

The  inquiry  of  the  Citizens  Sar.k  of  Festus  ovllently 
refers  to  the  Froc la-nation  of  to v amor  Ouy  fi*  Park  and 
Coitslsiloner  of  Finance*  t.  t * oberly*  Issued  'arch  13*  1033* 
and  more  particularly  to  eub-divislon  "{d)"*  lte^  £ of  ssld 
proclamation*  which  la  a a follows* 

"Or  parnlt  trlthdr&wal  of  .uoney  by  any 
daposltor  for  the  purpose  of  invest- 
ing sane  In  stocks*  securities  or  other 
similar  Investments*  unless  In  the  ful- 
fillment of  eontracte  or  obligations 
entered  Into  prior  to  March  6,  1935?" 

it  Is  the  opinion  of  this  L’ apartment  that  so  far  as  the 
above  proclamation  Is  concerned  the  deposit  In  question  would 
not  be  under  the  restriction  ee  eat  fortr.  In  said  croclaoation 
and  could  be  withdrawn  for  the  purpose  of  investing  the  funds 
according  to  law  and  under  the  order  of  the  Court  having  juris- 
diction of  the  natter* 


Vary  truly  yours* 


cgvell  *.  amrr 

ss 1st ant  ttorney-leneral. 


Apnpoirc* 

— ftiV  M»SOTRKr 

Attorney- General* 


ClUli'.  a 


Cr.IMLBAL  COS  1 6— Board  ana  medical  attention  furnished  by  ?hoa.  In 

change  of  venue  cases* 

y/  y ■ 5 

August  10th, 1337 


Hrn.  nay  Crow, 

Prosecuting  Attorney, 

Charlton  County, 

Aeytesvll  e,  Missouri. 

l>a&r  Eiri 

v.e  have  your  request  of  August  7th,  1j?Z 
following  stat . of  facts: 

■Otis  1'horntxk,  charged  with  a felony  took  a change  of 
▼tnuc  during  the  lay  Tor®  of  our  Court  and  the  case  .as 
sent  to  I* inn  County*  Otis  was  taken  to  that  county  and 
the  case  was  set  for  the  dune  fern*  At  that  ter*  a con- 
tinuance was  repeated  and  granted  and  a transfer  made 
to  the  Bro  kfleld  fern*  fhomton  had  been  in  jell  in 
Charlton  County  eleven  sac tbs  before  b lag  taken  to  biac 
County*  Charge,  highway  robbery  with  a weapon  &hich  is 
not  bailable*  In  a telephone  cos- uni cation  today  I h ve 
been  advised  that  he  is  s rlously  ill  with  some  venereal 
die-  .,se  that  Is  affecting  his  eyesight  and  that  his  general 
condition  was  bud  and  requesting  th  t our  county  court 
allow  them  to  call  In  cortical  attention,  other  than  their 
county  physician,  and  asking  that  Charlton  County  pay 
the  expense*  Apparently  thu  r aeon  for  additional  ®* ai- 
csl  attention  is  that  their  county  ph/ cl  cl  an  lit  not 
qualified  or  situ  ted  to  properly  tr*  at  the-  case* 

In  view  of  the  above,  wo. Id  Chari  ton  County  fce  liable  for 
the  medical  attention  furnished  a prisoner  being  held  in 
confinement  In  another  county  a siting  trial  for  an  offense 
eon-lttcd  In  bis  county  and  when  such  pri  saner  has  re- 
quested and  obtained  a change  of  v nue? 

Also,  » ould  our  county  be  liable  for  the  board  bill  of 
such  prisoner?" 

w henever  a change  of  vrnue  Is  tak<°n  In  a crl®in  l c&se,  and  the  case 
transferred  fro*  one  county  to  anoth<  r,  all  costs  properly  chargeable 
to  a county  are  to  be  paid  by  the  county  wherein  the  case  originated* 


1/ 


f 


or  an  opinion  upon  the 
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5 ction  o84G,  h.  fi.  of  Mo.  131.9  provides: 

"in  any  c iminal  cause  in  which  a oh  nj  ? of  venue  Is 
taken  frosr  one  eo’.nty  to  any  other  county,  for  ny 
of  the  csur.es  raantioneo  In  existing  laws,  and  wl.  -n«v.  r 
a prisoner  shall,  for  any  cause,  he  confined  In  the 
Jail  of  one  county  for  an  offense  coaualtted  In  another 
county,  ano  In  which  coat*  :>re  lM-hio  to  ^ out  of 

& county  treasury.  such  costs  shall  be  paid  by  the  county 
in  which  th  indictscat  was  originally  found  or  the  pro- 
ceedings were  originally  instituted.” 

S ction  9347,  *.  3.  of  Mo.  13:: 3 profldeai 

■the  bill  of  oosts  in  @ny  c?se,  as  provided  for  In  the 
foregoing  section,  * * * shall  be  presented  to  the  county 
court  in  which  th  • indict® on t was  originally  do  nd,  or  pro- 
ceedings instituted,  and  shall  thereupon  be  paid  ar  If  the 
c-’See  had  be  n tried  or  otherwise  disposed  of  in  arid  county,” 

i 

be  are  not?  confronted  with  the  question  of  whether  or  not  ths  original 
county,  fro®  which  a change  of  venue  b s been  taken,  is  liable  for 
nodical  services  and  the  board  of  such  perron  while  e-aitin  trial, 

Ihe  answer  to  this  question  depends  upon  whether  or  net  nodical  ser- 
vice* and  food  are  "costs"  chargeable  to  a county* 

Ihe  sheriff  receiving  such  prisoner  on  change  of  venue  shall 

■take  charge  of  and  keep  the  prisoner  in  tha  seme  man  ?r 
as  if  he  had  been  originally  con  it ted  to  such  Jail*” 

Section  9633,  «,  3.  of  lo,  19:3. 

the  duties  of  Mr  sheriff  with  r fereoce  to  furnishing  food  and  medical 
attention  are  fully  set  out  In  Section  8592,  h.  S.  of  Vo.  1929,  as 
follows! 

■SEC.  853«*  FOOD,  CLOtHIHG  JJili  MU>IC+L  aIIZMDAMCM  tO  3b 
i'hJVIbais.  .honover  any  person,  ooc  it  tod  to  Jail  upon  any 
cri  Inal  proces  0 under  any  la  of  this  state,  shall  do* 
olare,  on  oath,  that  he  is  unable  to  buy  or  proeure  neces- 
sary food.  Mu*  sheriff  or  Jailer  ahull  PlVYlUl 
rush  for  which  hr  shall  be  allowed  a reasonable  com— 

pens:, t ten,  to  be  fixed  by  lawf  and  If.  from  the  Inclemency 
of  th-  season,  the  sickness  of  tho  prisoner  or  other  cause, 
the  idi-.riir  aruli  It  af  Kit.  tfJ.iaiJfi  t&_&  fuel,  a dltlonal 
clothes  or  bedding,  aetillflafl  SCfllttftl  AUsaUSB  neces- 
sary for  such  prisoner,  hh  shall  furnish  the  aano.  for  which 
he  shall  be  allowed  a reasonable  condensation." 
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Food  for  the  prison  r and  raedical  services  wh  n necessary,  are  ex* 
peases  of  Imprisonment  and  are  to  be  taxed  m3  costs*  Sr  etlon  3584, 
in  part,  reads  as  follows! 

"the  expen s: s of  imprisonment  of  any  criminal  prison- 
er, such  as  accrue  before  conviction,  shall  be  paid 
in  the  same  manner  as  other  costs  of  prosecution  are 
directed  to  be  paid*1 

It  was  the  clear  in  tent 1 n of  the  lawmaker  tc  have  the  "faorrd*  of  a 
prisoner  in  a county  Jail  taxed  as  costs  of  the  case*  This  Is  ap- 
parent from  the  following  t o sections  of  th  statute  which  so  cuote 
in  parts 

£j  c*lat  117341 

•Re  r sifter  sheriffs,  marshals  and  other  officers  shall 
be  allowed  for  furnishing  each  prisoner  ith  board,  for 
each  day,  such  sum,  not  exceeding  scvcnty-flvc  cents,  as 
may  be  fixed  by  the  county  court  of  each  county*" 

Section  117951 


"It  shall  be  the  duty  of  the  county  courts  of  each  county 
In  tills  state  at  the  ioveaher  tern  thereof  in  each  year 
to  make  an  order  of  record  fixing  the  fee  for  furnish- 
ing each  prisoner  with  board  for  each  day  for  one  year 
commencing  on  the  first  day  of  Janu  iry  next  thereafter, 
and  It  shall  be  the  duty  of  the  clerk  of  the  county  court 
to  certify  to  the  clerk  of  the  circuit  court  of  such  county 
a copy  of  such  order,  and  the  same  shall  be  filed  in  the 
office  of  th^  cleric  of  th?  circuit  court  for  ths  uao  of 

ttfl.iiild  e1be&  sa4  U*u  ABdaSiflBa.  .raafieutiaa  attorney  la 
nUlBiS  cat*  g^rtlfylag  lw,  biUae" 


S'*  -tlon  3££5,  h.  ©.  of  Ho*  19x9  recognises  that  "board"  le  a part 
of  the  costs  of  the  case,  and  Is  to  be  paid  by  either  the  State  or 
county.  Section  33X5  provides! 


■whenever  any  p r son  shall  be  OOOTlctod  of  any  crime  or 
misdemeanor  ha  shall  be  aa Judged  to  pay  the  costs,  and 
no  costs  Incurred  on  his  part,  excent Jm  for  bo>:rd. 
shall  be  paid  by  the  state  or  county* ■ 

Whenever  medical  services  become  necessary  for  s prisoner  in  a county 
Jail,  the  county  court  of  the  county  wh  rein  the  pel -oner  is  confined 
may 

B 

"allow  a moderate  compensation  for  medical  services, 

* * * furnished  any  sick  prisoner,  which  ~hall  be 
paid  out-xif  . th.  toc^urx  of  .th-.cjuntv  In  jhi-h  the 
cause  originated."  cotton  ~340.  h.  5.  of  ■;  , 


Bon.  Bay  Crow 


August  10th  1937 


Under  this  last  section.  It  Is  the  duty  of  the  county  court,  therein 
the  prisoner  Is  kept  to  fix  the  compensation  for  medical  services, 
ond  it  Is  the  duty  of  the  county  frost  which  the  esse  was  transferred 
by  change  of  venue,  to  pay  for  such  aedicsl  services* 

It  is  therefore  the  opinion  of  this  office  that  It  is  the  duty  of 
the  sheriff  or  jailer,  or  the  county  court,  of  the  county  wherein 
the  prisoner  Is  confined  to  furnish  such  prisoner  the  necessary  food, 
and  al.o  furnish  sick  prisoners  with  the  necessary  nodical  services* 
loth  of  these  items  are  to  be  charged  as  costs  and  paid  by  the  county 
from  which  the  c sc  was  transferred  on  change  of  venue* 


Bespcctfully  submitted. 


r'x.yJirLLLM  h*  t.  AuAM, 

Assist cut  At  to : ntp-0  enc  ral 


FEB/sah 

APFBOTEDl 


hUSC  *cAlIi*aCA 
A t tomey-Gener  *1 


LABOR  pBPART'JE:;T: 

/ 

V 


Miss  Mary  Fldna  Cruzen , 

Commissioner  of  Labor, 

Jefferson  City,  Missuri. 

Dear  Miss  Cruzen: 

le  are  acknowledging  receiot  of  your  letter  in  which 
you  inquire  as  follows; 

•Has  the  Board  of  Mediation  and  Arbitration  been 
abolished? 

The  following  Statutes  hrve  been  called  to  my  attention; 

Session  Laws,  1901,  page  195, 

Creation  of  the  board. 

Amended  Laws,  1903,  page  318,  and  Lows  1909,  page  915. 

The  statute  appears  in  the  1939  revision,  Secs.  13,195 
and  13,304. 

The  Act  of  1931  created  a Department  of  Labor  and  trans- 
ferred to  the  Department  the  duty  of  administering  the 
provisions  of  Ch.  54,  R.  S.  1319,  except  the  provisions 
of  Art.  Ill,  thereof,  also,  Session  Laws,  1937,  page  392, 
Art.  IV,  contains  the  sections  providing  for  a Board  of 
Mediation  and  Arbitration. 

The  Act  o the  51st  General  Assembly  to  be  found  at  pages 
417  to  435  inc.  , La~s  1921,  renealed  by  the  Act  to 

be  found  at  page  360,  Laws  1931. 

There  seems  to  be  no  record  of  a Board  of  ’ediation  and 
Arbitration  having  been  anno in ted  under  the  Caulfield 
a dmi  ni  s t r at  i on . * 

You  inquire  whether  or  not  the  Board  of  Mediation  and 
Arbitration  has  been  abolished.  In  answering  your  inquiry  ™e 
shall  review  the  Acts  and  Statutes  to  which  you  call  our 
attention. 

The  Board  of  Mediation  and  Arbitration  wee  crested  by 
the  Legislature  in  1901.  The  particular  Section  creating  the 
Board  first  appeared  in  the  Revised  Statutes  of  1909  as 
Section  7803.  The  chapter  deal int  with  the  Board  first 


Board  of  Mediation  and  Arbitration 
has  not  abolished,  and  the  perti- 
nent statutes  appear  in  Article 
3,  Chanter  95,  R.  S.  ,-c.  1929. 


Miss  Mary  Edna  cruzen, 
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appeared  in  the  Revised  statutes  of  1909  as  Article  3 of 
c iapter  67.  Article  3 of  Chapter  54  of  the  Revised  Statutes 
of  1919  is  the  same  as  article  3 of  Chapter  67  of  the 
Revised  Statutes  of  1909.  In  1921  the  legislature  in 
Laws  of  1931,  napes  417  to  435,  created  the  Department  of 
Labor  and  transferred  to  the  Department  of  L-bor  the  duties 
of  administering  and  inforcinr  the  provisions  of  Chapter 
54,  R.  5.  Mo.  1919,  except  the  provisions  of  Article  3 
thereof  ; Article  3 b e in  t : e Sec  t i on  d e 'ling ' ' i th~  t he" 

Board  of  Mediation  and  Arbi tr  t ion.  The  operation  of 
the  Laws  of  1931,  pages  417  to  425,  were  suspended  by 
means  of  the  referendum  and  at  the  election  on  November  7 , 
1922,  the  people  rejected  the  Laws  of  1931,  pages  417  to 
435.  These  Laws,  therefore,  never  became  operative  and 
they  were  repealed  and  removed  from  the  statutes  by  the 
Legislature  in  1931  by  the  La we  of  1931,  page  3S0. 

In  1927  the  Legislature,  in  Laws  of  1937,  page  393, 
created  the  Department  of  Labor  and  Industrial  Inspection 
and  conferred  upon  that  Department  all  the  duties  and 
rowers  contained  in  Chapter  54  of  the  Revised  statutes  of 
1919,  except  Article  3 of  arid  Chapter;  said  Article  being 
the  one  relating  to'  the  Soar'd  of  Mediation  and  Arbitration. 

Article  3 of  Chapter  54  R.  S.  ”o.  1919,  t erefore, 
was  not  affected  by  the  L^ws  of  1931,  cages  417  to  435, 
or  by  the  Lews  of  1937,  page  393,  and  are,  therefore,  still 
in  force  and  are  found  in  the  present  revision  of  1939 
ns  Article  3 of  Chapter  95. 

It  is,  therefore,  the  opinion  of  this  Department 
that  the  Board  of  ediation  and  Arbitration  is  still  in 
existence  and  has  not  been  abolished  by  an v of  the  fore- 
going laws. 

Very  truly  y hits , 


APPROVED: 


Attorney'  0 en er al . 


Fr : s 


Commissioner  has  no  present  authority 
to  draft  and  promulgate  Boiler  rules. 

M i'  1 -■  6 / 

f/v 

r "zzr\ 

August  36,  1933.  piLED' 

i / / 

Kiss  Kary  Edna  Cru zen , 

Commissioner  of  Labor, 

Jefferson  City,  Missouri.  l_u 

Deal  'ins  Oxuzen: 

We  are  aofcno  wl  eGg  ing  receipt  of  your  letter  in  wh i on 
you  inquire  as  follows: 

"H^g  the  Commissioner  of  Labor  authority  to  draft 
and  promulgate  boiler  rules  for  the  Ct^te  of  jssouri? 

Has  tie  Commissioner  of  Labor  authority  to  enforce 
penalties  for  violation  of  whatever  code  may  be  adopted 
?„nd  approved? 

Do  the  Statutes  provide  for  penalties’ 

The  following  statutes  have  been  colled  to  my  attention: 

A Board  of  BPiler  Ru" es  was  created  by  the  Legislature 
in  1919.  Mo.  R.  S.  1919,  Ch.  54,  Art  X. 

The  Act  of  1937  created  a Department  of  Labor  and  Indus- 
trial Inspection  and  gave  to  the  Commissioner  the  Power 
and  duty  of  administering  all  the  provisions  if  Ch. 

54  R.  3.  1919,  exceot  those  of  Art.  III.  The  Board 
of  boiler  rules  is  named  in  the  title  o " the  Act. 

Three  of  the  five  sections  of  Ch.  54  R.  S.  1918  were 
carried  over  into  the  1939  revision,  :'o.  I.  3.  1939, 

Ch.  95,  Art.  II. 

Art.  3 of  Ch.  95,  R.  3.  1939,  repealed  in  1933, 
Session  Laws,  1933,  par  e -v ^ 

In  answering  your  inquiry  we  shall  review  the  Sections 
called  to  our  attention.  The  Legislature  in  the  Laws  of 
1919,  page  S3,  created  the  I'issouri  Ro-^rd  of  Boiler  Rules, 
and  gave  to  the  Board  the  power  to  formulate  rules  and 
enforce  their  regulations  by  the  imposition  of  certain 
penalties.  This  Act  wr  incorporated  in  the  1919  revision 
and  appears  at  Article  10  of  Chanter  54,  ft.  S.  Po.  1919. 

The  Legislature  in  the  L"  w?  of  1927,  pages  393  to  296,  Section 
14,  repealed  '‘'ection  6851  of  Article  10,  R.  3.  0.  1 9/9. 


LABOR  DEPART  1.E..T : 
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Au  ust  26,  1933. 


liiss  Sir  ry  Edna  Cruren, 


This  was  the  Section  which  created  the  ’'issouri  Board  of 
Boiler  Rules.  That  left  Sections  6853,  6853,  6854  end  6855 
unaffected.  Those  sections,  with  the  exception  of  "ection 
6854,  apneer  as  Sections  13396,  13397  and  13299  of  Article 
11,  Chapter  95,  H.  S.  Mo.  1929.  Section  6854  R.  S.  P0,  1919 
was  an  appropriation  Section  and  should  h ve  been  section 
13298  R.  S.  r'o.  1929,  but  s inadvertently  omitted  from  the 
revision.  This  Section,  however,  was  repealed  by  the  Laws 
of  1931,  page  259. 

The  remiining  tree  Sections  of  Article  11,  Chapter  95, 
R.  S.  Mo.  1929,  were  repealed  by  the  Legislature  in  Laws  of 
1333,  page  282,  The  repeal  of  these  last  three  Sections 
completed  the  repeal  of  what  was  originally  Article  10  of 
Chapter  54,  R.  S.  Min.  1919,  and  took  away  from  the  Labor 
Department  the  right  to  formulate  and  promulgate  Boi  er 
Ruies  for  the  State  of  iseouri. 

It  is,  therefore,  the  opinion  of  t iis  Department  that 
under  the  oresent  condition  of  our  Lews,  the  Commissioner  of 
Labor  does  not  hove  nut  ority  to  draft  and  promulgate  Boiler 
Rules  for  the  Strte  of  'issouri.  Having  answered  your  first 
incfuiry  in  the  negative,  your  second  and  t ird  irujuiries  must 
: Iso  be  answered  in  the  negative. 


Very  truly  yours. 


Assistant 


Attorney 


APPROVED: 


A PEo rn e y"  "e"  en  er  al 


! 


Wife  ie  not  related  to  husband's 
sister's  husband  by  affinity  so 
as  to  violate  Section  13  of 
Article  XIV  of  the  Constitution  of 
Missouri. 


October 

/ 

isc  . ary  Edna  Cruzen , 

Labor  Go®  lies loner , 

Jefferson  City,  Missouri. 

Gear  ire  Cruzen: 

e are  acknowledging:  receint  of  your  letter  in  whim  you 
inquire  as  follows: 

HI  would  like  your  opinion  on  the  following; 

Is  rs.  Jones'  husband's  sister's  husband,  kin  to 
rs.  Jones  by  affinity"5 

T a ank  inr  you  for  t is  i if o r :a t i on , I am»" 

Section  13  of  Article  XIV  of  the  Constitution  of  issouri 
provides  as  follows: 

"Any  nubile  officer  or  euolove  of  tile  State  or  of  any 
political  subdivision  thereof  who  shell,  by  virtue  of 
ppid  office  or  employment,  have  the  right  to  nae  or 
appoint  any  person  to  render  service  to  the  State  or 
t1  any  political  subdivision  thereof,  and  who  shell 
name  or  a rooiot  to  such  service  any  relative  -ithin 
tie  f our t i degree,  e i fch er  by  cons angu inity  or  affinity, 
Snell  thereby  forfeit  his  or  ier  office  or  emnloyr.ent. rt 

nder  tne  foregoing  constitutional  rovie  on  t e officer 
ap  dinting  a relative  within  the  fourth  derr:e,  either  bv  con- 
sanguinity or  affinity,  shell  forfeit  his  office.  Toe  -uertion 
prises  in  your  inquiry  as  to  whether  or  not  toe  sooointing  by 
rs.  Jones  of  her  husband's  sister's  husband  comes  within  the 
aiDition  of  the  constitution.  In  2 0.  J.  37S,  it  io  arid: 

M Blood  relations  of  the  husband  and  blood  relatione 
of  t -e  wife  are  not  related  to  each  other  by  affinity. 

or  doee  the  term  'affinity'  ordinarily  include  ver- 
sons related  to  the  spouse  sii-ply  by  affinity.1' 

In  Encyclopedia  irittanica,  11th  id.  Vol  I , page  301,  the 
author  has  t ie  following  to  say  about  affinity: 

"The  marriage  having  made  them  one  oar son  ( husband 
and  wife) , the  blood  relatione  of  each  are  held  as 
related  by  affinity  in  the  same  degroe  to  the  one 


/ 
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isp  ory  Sdns  ‘brazen. 
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spouse  as  by  consanguinity  to  the  other.  But  the  rela- 
tionship ia  only  with  the  carried  or r ties  themselves 
end  ioes  not  bring  those  in  affinity  with  them  in 
affinity  -it  i each  other;  go  3 life's  sister  h: e no 
affinity  to  her  husband's  brother. * 

hrs,  Jones'  husband  is  related  to  the  husband's  sister's  husband 
by  affinity.  The  sister  and  her  husband  are  also  related  by 
affinity.  Under  the  foregoing  rules,  however,  we  -re  of  the 
opinion  that  the  fact  that  l rs.  Jones  ie  related  to  t 
husband’s  sister  by  affinity  does  not  mate  Ire.  Jones  related 
to  t ie  sister  ' s husband  by  affinity. 

It  is  therefore  the  opinion  of  this  Department  that 
■ T-.  Jones  ie  not  related  to  er  uefesjad'S  sister's  husband 
either  by  affinity  or  consanguinity,  end  if  one  -ere  to 
ap  oint  the  other  to  office,  such  act  would  not  be  in  viola- 
tion of  Section  13  of  Article  XIV  of  the  Constitution  of 
hi  e sour  1. 


Ah  hCVID: 


V e ry  truly  v ou r^  , 


Assistant  Attorney 


General . 


Attorney  General. 


( Opinion  relating  to  taxes  levied  and  collected  on  property  in 

ft  i JM  i'U 'I 


special  road  districts*  ) 

October  5*  1933* 


is 


I 


d t / " 


Mr*  Joseph  C,  Crain* 

prosecuting  Attorney  Christian  Co., 

Ozark,  Mi ssourl 


Dear  1 rf 


Hiis  department  acknor  ledges  rocoi  t of  your  letter  under 

date  of  3e  t ember  3°»  193 3 ■ *n  which  you  state  and  inquire  as  follows! 

"On  February  7,  1933*  tho  county  court  of 
our  county  granted  a petition  orgruiizlng 
a soeci-1  road  district  out  of  part  of 
Hoad  District  #8.  At  the  time  of  ahe  grant- 
ing of  ti  is  "mtition,  there  wan  money  on 
hand  in  the  tre  aury  of  the  Road  District 
*?8  in  the  amount  of  ‘‘'177* 00.  There  was 
also  a large  amount  of  delinquent  taxes  due 
from  members  of  the  newly  org.'inlsed  district 
and  oth.ro  remaining  in  dis  rict  #8*  Some 
of  the  delinquent  tuxes  haws  been  ^ald 
since  the  organization  of  the  3 eclal  Road 
District.  The  Corals  lienors  of  the  special 
Road  District  nd  the  Overseer  of  til strict 
#8  ore  having  considerable  dispute  as  to 
how  the  money  is  to  .e  divided. 

I would  apureci  te  an  opinion  from  your 
office  on  the  following  questions! 

L.  As  to  whether  the  newly  organized 
I 'eclal  District  la  entitled  to  any  of  the 
n -ney  on  hand  in  the  old  district  on 
February  7,  1933*  ^ so,  wh  t is  to  be 
the  basis  of  divlalon. 


Hr,  Jose-h  C.  Crain 
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XI,  Is  the  newly  org  nl zed  0 eel  al  District 
entitled  to  the  delintjuont  t xas  mal d In  by 
rawaber-  of  their  dl strict  after  tlie  A te  of 
organisation  which  had  been  levied  while 
they  were  in  the  old  road  district  or  Is 
this  woaajjr  divided  on  gone  other  b sis  or 
does  it  go  to  District  #8  which  Is  now  only 
a part  of  the  original  fa* n 

Section  3055  R,  s,  1929,  reads  in  oart  as  follows! 

“If  the  ajority  of  the  vote*'  cast  for 
anti  against  the  adoption  of  this  article 
be  for  its  adoption,  the  court,  shall  de- 
cal re  the  result  of  the  vote  thereon  by 
an  order  of  record,  and  shall  riaka  an  order 
of  record  declaring  tills  article  to  be  the 
law  in  such  special  road  district,  the  3 .vie 
to  take  effect  and  be  in  force  frora  and  after 
a day  to  be  named  in  such  order  within  ten  days* w 

State  ex  rel  Special  Road  District  v,  harry  County,  }02  Mo.  l.c. 

291,  reads  in  nart  a3  follows! 

"Section  7*91,  R.  S,  1929  provides  that  all 
that  mrt  of  the  sped  '.1  road  and  bridge  tax 
which  shrill  bo  collected  and  naid  upon  property 
lying  within  an ■ road  a 1 strict  shall  when  naid 
Into  the  county  treasury  be  placed  to  the  credit 
of  the  district  from  which  it  arose. 

Section  80h2  R,  >.  192%  voicing  tho  legisl  tivo 
purpose  with  respect  to  sneeinl  road,  districts, 
urovldes  th  t all  money  collected  *as  comty 
ta^BS  for  road  Dumoses,  or  for  road  and  bridge 

purposes,  by  tfirtue  of  any 

law1  upon  property  within  a special  road  district, 
is  entitled  ur>on  timely  application  therefor 
to  receive  all  moneys  collected  as  tasoas  for 
road  and  bridge  purposes  upon  property  within 
its  boundrieg  is  un.-voida.ble,  " 

In  case  of  tote  ex  rel  medal  Road  District  v.  Holnnn,  305  Mo. 


1.  c,  203,  the  court  9 -id: 


Mr.  Jorwnh  C.  Crain 


> 
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"Relator  contends  tb  t lection  10838*  Revised 
Statutes  1919*  which  i’s  part  of  the  act  under 
which  rel'tor  was  organized,  and  w leh  v s 
enacted  in  1913*  requires  the  taxes  levied 
under  Section  106?2  to  be  carried  to  the  credit 
of  districts  like  relator  In  so  far  an  those 
taxes  are  derived  from  property  within  such 
districts.  Section  IO838  provides,  among  other 
thirds,  th  t the  co'-inty  courts  'shall 
levy  on  the  property  ta  xable  in1  districts 
organized  'such  taxes  as  nay  be  levied  by 
the  authority  of  Section  10682  in  district 
not  incorporated,  and  such  ta.es  when  so 
collected  shall  be  set  aside  to  and  placed 
to  the  credit  of  the  district  in  which  the 

property  was  t xable All 

revenue  so  set  aside  and  placed  to  the  credit 
of  such  incorporated  district  shall  be  used 
by  the  connis  ".loners  thereof  for*  rood 
work  within  the  district,  Tlie  argument  of 
respondents,  with  rel  tlon  to  these  statutes, 
is  based  unon  the  history  of  the  legislation. 

It  is  contended  th-  t enactment  of  Section 
36  of  the  Act  of  Arril  9,  1917.  Laws  1917, 
p.  457.  which  lg  Section  10682,  Hoviaed 
Statutes  191 °»  so  changed  the  sec  ;ion  as  to 
indicate  a legislative  intent  to  deprive 
special  districts  of  taxes  levied  under  that 
section  on  property  within  such  districts. 

In  the  case  of  St  te  ex  rel.  Uonett  'Otfcial 
Road  District  v.  Barry  County.  3 02  Mo.  279. 

258  3,  710*  which  wo3  decided  after  the 

Judf730nt  in  this  case,  will  be  found  a dis- 
cussion and  decision  of  practically  identical 
questions  raised.  In  connection  with  Actions 
10682  nd  10818,  Revised  Statutes  I9I9.  While 
the  district  involve  1 in  th:  t case  was  organ- 
ized under  Article  VII  of  the  Rood  Law,  thoro 
is  nodifference  between  the  operative  words  of 
Section  10338  and  Section  10818  which  wmld 
permit  a different  conclusion  in  this  case, 

That  decision  fully  disposes  of  the  first 
question  in  till  a case.  A district  orgoitod 
and  operating  under  Article  VIII  of  Chapter 
98  is  entitled  to  have  all  tanas  collected 
under  lection  106s?  f'ron  property  in  such 
district  'set  aside  and  placed  to  the  credit 
of  the  district  in  which  the  property  was 
taxable* . M 


Hr*  Jo sc oh  C.  Crain 


October  5t  1933 
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In  view  of  ths  3 '■•reno  Court  rulings,  this  deortraent 
holds  that  nil  ta»s  col:  acted  on  nrooorty  within  the  doecial 
Hoad  district,  after  it  is  duly  organised,  is  entitled  to  have 
all  taxes  collected  on  nroperty  in  said  Snecinl  Road  district  net 
aside  and  "laced  to  the  credit  of  said  doecial  itoad  district  and 
aald  orer  upon  demand  to  the  tre  aurer  of  eald  Ineclal  Rond 
district. 

We  further  rule  that  all  noways  on  hand  to  the  credit 
of  the  road  district,  out  of  which  the  special  district  was  formed, 
belong  to  said  dis  riot. 


Hesoectfully  submitted. 


f.  If.  Barnes 

Assistant  Attorney  Oeneml 


APPROVED! 


Roy  McJEifc  trick 

Attorns;/  General 


: WBt  F 


FIRE  ESCAPES: 


jL< 


« las  i-'ary  Edna.  Cru2en, 

Labor  Commie  si  oner, 

Jefferson  City,  i ■ our i. 

Dear  iss  Cruzen: 

s are  acknowledging  rece 
you  inquire  sb  follows: 

**111  you  niesee  interpret  the  following  sections 
of  the  Labor  La-^e  regarding  fire  escapes.  I am 
ouite  anxious  for  your  on  ini  or.  on  this  subject: 

Section  13336,  R.  S.  P0*  If 39, 

Section  13757,  R.  3.  Mo.  1939. 

These  two  sections  seem  to  conflict.11 

Section  13326,  R.  S,  o.  1920,  provides  as  follows: 

“All  .manufacturing , mechanical,  mercantile  or  other 
establishments  in  this  state,  of  two  or  pore  stories 
In  height,  in  which  twenty  or  ore  persons  are  em- 
ployed above  the  first  floor  thereof,  shall  be  pro- 
vided with  at  least  one  or  more  outside  iron  fire 
escapes . For  every  twenty  persons  employed  on 
every  floor  above  the  second  floor  of  such  estab- 
lishment, there  shall  be  one  rope  or  portable  fire 
escape,  end  each  story  shell  be  amply  sup-lied  with 
•eens  for  extinguishing  fire.8 

Section  13757,  R.  S.  i o.  1939,  provides  as  follows: 

s,It  shall  be  the  duty  of  the  owner,  proprietor, 
lessee,  trustee,  or  keeper  of  every  hotel,  boarding 
and  lodging  house,  opera  house,  tenement  house,  school 
house,  theater,  mlsic  hall,  factory,  office  building, 
except  fire-proof  office  buildings  in  which  all 
structural  parts  are  wholly  of  brick,  stone,  tile, 
concrete,  reinforced  concrete,  iron,  steel,  or 
incombustible  material,  and  which  are  not  used  for 
lodging  our  oses  in  the  state  of  isscuri , end 
every  building  therein  where  oeople  congregate  or 
which  is  used  for  a business  olace  or  for  -ubl ic 
or  private  assemblages,  which  has  a height  of  t ;ree 
or  more  stories,  to  prowide  said  structure  with  iron 
or  steel  stair  fire  escapee  attached  to  the  exterior 


No  conflict  between  Sections  13226  and 
13757,  R.  S.  Mo,  1939;  the  first 
dealing  with  mercantile  establishments, 
and  the  second  with  -public  buildings. 
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ipt  of  your  letter  in  which 


iss  rrv  idna  Crusen, 


October  6,  1 33. 


of  said  building  and  by  staircases  located  in  the 
interior  of  said  building.  The  fire  e scones  shall 
extend  from  the  upper  story  to  the  ground,  nave— 
pent  or  sidewalk  "ith  iron  or  steel  ladder  from  the 
up  er  story  to  the  roof:  Provided,  however,  that 
such  fire  escapes,  if  not  continued  to  the  ground, 
pavement  or  sidewalk,  shall  be  equipped  with  a 
counter- balance  device  attachment,  appliance  or 
apparatus  which  shall  extend  from  the  floor  level 
of  the  second  story  to  the  ground,  pavement  or  side- 
walk. School  buildings,  oner a houses,  theaters  and 
church  buildings,  also  hospitals,  blind  and  lunatic 
asylums  and  seminaries,  shal  each  have  a stair 
fire  escape  built  solid  to  theground.  In  no  case 
shall  a fire  escape  run  past  a window  where  it  is 
practicable  to  avoid  it.  All  fire  escapes  repaired 
by  this  article,  except  as  hereinbefore  provided, 
must  be  of  the  kind  kno^on  as  stationary  fire  escapes. 

All  buildings  heretofore  erected  shal  be  made  to 
conform  to  the  provisions  of  this  article.'’ 

Section  13325  an  lies  to  manufacturing,  mechanical 
and  mercantile  establishments.  Under  that  section  if  such 
establishment  is  two  or  more  stories  in  height  and  there  are 
employed  twenty  or  more  persons  above  the  first  floor  thereof, 
they  shall  be  provided  with  at  least  one  outside  iron  fire 
escape,  For  every  twenty  persons  e oloyed  on  every  floor 
above  the  second,  there  shall  be  one  rope  or  portable  fire 
escape  and  these  stories  shall  be  supplied  with  ample  .esns 
for  extinguishing  fire.  Section  13757  applies  to  nubile 
buildings  and  provides  for  the  construction  of  iron  or 
steel  stair  fire  escapes. 

Te  do  not  believe  that  the  two  sections  ore  so  in- 
consistent or  conflicting  that  either  repeals  the  other. 

In  Yall  v.  Gillham,  187  Mo.  393,  405,  the  court  save: 

* Repeals  by  implication  are  not  favored  by  law, 
and  the  general  and  almost  universal  rule  is  that 
a later  general  act  will  not  be  construed  to  repeal 
a prior  general  act  unless  the  two  are  so  inconsistent 
that  they  can  not  stand  together  or  be  consistently 
reconciled.  If  the  two  can  be  read  together  without 
contradiction  or  repugnancy  or  absurdity  or  unreason- 
ableness, they  should  be  read  together  and  effect 
given  to  both.” 

Section  13226,  R.  S.  ho.  1939,  deals  with  nanuf aeturing, 
mechanical  and  mercantile  establishments  and  permits  and  re- 
on  ires  , under  certain  circumstances,  rope  or  portable  fire 
escapes.  "ection  13757  deals  with  public  buildings  and 
specifies  the  use  of  iron  or  steel  stationary  fire  escapes, 
thereby  eliminating,  as  regards  public  buildings,  rope  or 
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portable  fire  escapes. 

It  is  therefore  the  opinion  of  this  Denar t me nt  that 
there  is  no  conflict  between  the  two  sect  ons ; that  each 
deals  with  a separate  subject-matter;  that  'ection  13 '26 
deals  with  manufacturing  establishments  and  Section  13757 
deals  with  public  buildings  and  Places  "'here  people  congre- 
gate and  assemble. 


V>rv  truly  yours, 


Assistant  Attorney  General. 


APPROVED : 


Attorney  General. 


FtH:3 


LABOR  DEPARTMENT: 

V 


iss  . -rv  l djn a Cruzen, 

C(r  iRsion  r of  Labor, 

Jeffereon  Citv,  issouri. 

Derr  Iso  Cruzen: 

/ 

'e  are  acknowledging  receipt  of  your  letter  in  which 
you  inruire  follows: 

'H?n  the  Labor  end  Industrial  Inspection  Depart- 
ment thr  right  under  ec.  13394  3.  S.  ”o,  1930, 
to  col 1 ect  a fee  of  1.00  fro*  bakeries  e olovinf 
only  one  to  t iree  ■’■en':"1 

ection  13224,  R.  3.  'a.  1229,  provides  pa  follows; 

* It  shall  be  the  duty  of  the  commie s loner  of 
labor  end  industrial  inspection  or  vis  de  uty 
to  inspect  each  bake  shop  at  leant  t-ice  every 
thieve  months,  and  for  each  inspection  he  may 
receive  a fee  of  .ot  exceeding  one  dollar;  he 
ay  *iake  such  additional  inspections  pe  condi- 
tions may  seem  to  r eon ire,  but  he  shell  not  be 
titled  to  any  fee  for  such  additional  i ction. 

It  shall  be  hie  dutv  to  see  that  the  provisions 
of  t:it  article  are  carried  into  effect,  p~.d  it 
is  hereby  made  the  duty  of  the  prosecuting 
attorney  of  e-~eh  county  or  city  in  t is  state  to 
lend  all  possible  aid  in  all  prosecutions  for 
viol  at ion  of  any  of  the  provisions  of  this  article. " 

Section  13319,  R.  3.  Mo.  1939,  provides  as  follows; 

"The  commissioner  provided  for  in  t-  is  article 
shall  be  entitled  to  demand  and  receive  from  toe 
ovneV',  superintendent,  Manager  or  other  person 
in  charge  of  every  establishment  insv>ected  , as 
provided  for  by  law,  the  following  fee  for  each 
inspection  made  in  accords  >ce  wit’;  the  provisions 
of  articles  4,  5,  6,  8,  9 and  10,  charter  35, 

R.  8.  1939,  or  elsewhere  authorized  or  rewired 
of  p^id  inspector  by  law  to  be  made:  For  the 
inspection  of  every  building  or  shoo  in  which 
three  or  less  persons  are  e '■ployed  or  found  at 
work , the  sum  of  fifty  cents:  * * • . " 

Under  ection  13219,  R.  S.  No.  1929,  for  the  inspection 
of  a shoe  where  three  ot  less  persons  are  e Ployed,  ar  in— 


Bake  shops  employing  three  or  less 
persons  chargeable  with  fifty  cents 
inspection  fee,  under  Section  13219, 
R.  9.  Mo.  1929;  Section  13394,  not 
increasing  the  fee  to  one  dollar. 


/ 

*8 
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EpeotiOQ  fee  of  fifty  cents  is  permitted,  Und  ction  1! 
for  the  inspection  of  each  hake  chop  the  inspector  ?v  receive 
a fee  11  not  exceeding  one  dollar.  * 

'lection  13319,  is  the  general  ''ection  providing  for 
the  inspection  of  nil  establishments  and  fixinr  the  rate  of 
fees  to  be  colleote  ' t p^efor.  Section  13294,  is  a onecial 
Sect  on  dealing  with  ba'.e  shops  and  -mot  be  deemed  to  re strict 
and  limit  'lection  13219  in  such  respects  as  the  two  are  in 
conflict.  Section  13394  does  not  say  th-  t you  rre  authorised 
to  charge  a fee  of  one  dollar  under  anv  riven  set  of  circum- 
stances, but  restricts  the  charge  under  any  and  all  circum- 
stances to  *not  to  exceed  the  sum  bf  one  dollar,*  It  does 
not  mean  that  you  are  to  receive  the  sum  of  one  dollar  for 
every  inspection  made.  Section  13219,  provides  where  three 
or  more  are  employed  the  fee  shal  be  fiflv  cents  and  such 
revision  is  not  in  conflict  with  Section  i.3394. 

As  ~e  interpret  the  two  sections,  where  t .ree  or 
lees  persons  are  e loyed  the  fee  shell  be  fifty  cents,  and 
t is  is  entirely  consistent  ”ith  Section  13394,  whic  e ys 
that  the  fee  shall  ot-  exceed  one  dollar. 

It  is  therefore  the  ooinion  of  this  Department  that 
Section  13394  does  not  authorise  the  collection  of  the  one 
dollar  fee  -"here  only  three  persons  re  emnloyed,  and  t ^t 
where  three  or  less  persons  ~re  employed  the  fee  must  he 
collection  under  Section  13319,  v ich  provider  for  a fee  of 
fifty  cento. 


Ver’?  tri’1  y yours, 


Assistant  Attorney  Senersl, 


Ai  * U..VKD: 


Att o rn  ey  Gene  ral . 


: 


LABOR  DEPARTMENT: 


Klee  *iary  Edna  Cruzen, 
Commissioner  of  Labor, 
Jefferson  City,  Missouri. 

Qear  Miss  Cruzen: 


In  arriving  at  fee  for  inspection, 
only  persons  employed  within  building 
may  be  counted,  and  not  those  employed 
by  same  employer  in  the  yards, 


le  are  acknowledging  receipt  of  your  letter  in  which 
you  inouire  as  follows: 

"Has  the  Labor  and  Industrial  Inspection  Department 
a right  to  collect  inspection  fees  covering  the 
number  of  employes  working  inside  and  outside  of 
a railroad  building  - i.e. 

The  St*  Louis-San  Francisco  Railway  Company  claim 
that  inasmmhes  they  only  had  five  employes  work- 
ing within  the  building  that  they  did  not  have  to 
pay  an  inspection  fee  covering  the  54  other  employes 
working  in  the  yards  whose  duty  did  not  reauire 
them  to  occupy  any  of  the  buildings  or  shops 
inspected  - they  claim 

That  according  to  Law  the  inspection  fee  should  be 
based  on  the  men  employed  or  found  at  work  in  the 
bail  dings  or  shop  inspected*  May  I have  your 
opinion  on  this  subject?* 

Section  15319,  R*  S*  ii.o*  1939,  provides  as  follows) 

“The  commissioner  provided  for  in  this  article  shall 
be  entitled  to  demand  and  receive  from  the  owner , 
superintendent,  manager  or  other  person  in  charge  of 
every  establishment  inspected,  ns  provided  by  law, 
the  following  fee  for  each  inspection  made  in  accord- 
ance with  the  provisions  of  articles  4,  5,  6,  8,  9 
and  10,  chapter  95,  R.  S,  1939,  or  elsewhere  authorized 
or  required  of  said  inspector  by  law  to  be  made:  For 
the  inspection  of  every  building  or  shop  in  which 
three  or  less  persons  are  employed  or  found  at  work, 
the  sum  of  fifty  cents;  for  the  inspection  of  every 
building  or  shop  in  which  more  than  three  and  not 
exceeding  thirteen  persons  are  employed,  the  sum  of 
one  dollar  * * * 

You  state  that  there  are  five  people  working  in  the 
building  owned  by  the  St.  Louis-San  Francisco  Railway  Company. 
You  also  state  there  are  fifty-four  people  working  in  the  yards 
of  this  Railroad  who  are  not  in  any  way  employed  in  the  building 
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and  whose  duties  do  not  require  them  to  be  in  the  building.  Under 
Section  13219,  R.  S.  Mo.  1929,  we  understand  that  the  fees  are 
regulated  by  the  number  of  persons  employed  or  found  at  work 
in  the  building  inspected.  We  do  not  understand  this  to  mean 
that  you  may  include,  for  the  purpose  of  arriving  at  the  fee  to 
be  charged,  persons  employed  by  the  same  Company  who  rre  working 
upon  tne  right-of-way  or  in  the  yards  of  the  Railway  Company. 

The  fact  that  the  Railroad  Company  may  have  employed  in  its 
yards  and  along  its  tracks  a group  of  men,  is  not  to  be  con eld* 
ered  in  arriving  at  the  fee  to  be  charged  for  the  inspection  of 
a building  owned  or  used  by  the  Company.  If  employes  of  the 
Railroad  Company  who  do  not  work  in  the  building  and  whose 
duties  do  not  require  them  to  be  in  the  building  can  be  included 
in  arriving  at  the  fee  to  be  charged,  then  the  question  imme- 
diately arises  as  to  what  employes  are  included  and  what  are  not. 
The  Railroad  Companies  do  have  men  employed  in  their  yards  all 
along  their  tracks.  If  those  working  in  the  yards  in  the 
immediate  vicinity  of  the  building  can  be  included,  then  it  be- 
comes a problem  as  to  just  what  distance  from  the  building  the 
trackmen  must  work  before  they  may  be  included  in  the  enumeration. 
Shall  those  employed  within  100  yards  be  included  and  those  not 
employed  within  100  yards  be  excluded?  We  do  not  believe  that 
the  Legislature  Intended  that  the  fees  be  fixed  upon  such  a 
basis. 


It  is  therefore  our  opinion  that  under  Section  13219,  n.  S. 
Ho.  1939,  that  the  fees  for  the  inspection  of  every  building  and 
shop  are  regulated  according  to  the  persons  emoloved  or  found  at 
work  within  the  building  or  shop  Inspected.  Tae  purpose  of  the 
Inspection  Law  is  for  the  regulation  of  buildings  wherein  people 
work.  There  oan  be  no  connection  between  the  oondition  or  in- 
spection of  a building  and  employes  whose  duties  do  not  require 
them  to  enter  such  building,  and  who  are  not  employed  therein. 

We  believe,  therefore,  that  when  there  are  only  five  people 
employed  within  the  building  ymr  fee  must  be  based  upon  that 
basis. 

V®ry  truly  yours, 


/ 


Assistant  Attorney  General* 

# 


APPROVED : 


Attorney  General. 


FWH:S 


EMERGENCY  RELIEF; 


Not  illegal  for  county  to  make 
Social  Welfare  Board  of  city  its 
V agent  in  distributing  county  and 

Federal  funds  for  emergency  relief. 

/■  * ( ft  0 /(  J 

October  13,  1933. 

)0  ■ 

Mr.  Wallace  Crossley,  Director, 

'ci^souri  Relief  and  -reconstruction  Commission, 

Jefferson  City,  -dssouri. 

Dear  Sir; 

We  ?re  scbnorledgin,  receipt  of  your  letter  in  which  you 
inruire  as  f olio* a; 

- In  developing  a plan  for  the  administration  of 
Federal  aid  in  Buchanan  County,  a cues  t ion  has 
arisen  as  to  whether  or  not  tne  County  Court  may 
legally  appoint  the  Social  Welfare  So&rd  as  their 
ac,ent  for  administering  county  funds  in  the  county 
outside  St.  Joseph.  The  Social  elfcre  Board  ie  by 
law  their  agent  within  the  City  of  St.  Joseph,  and 
our  office  has  reouested  that  they  he  made  their 
arent  outside  the  City  of  St.  Joseph  in  order  to 
oerfect  s unified  olan  for  administering  both 
Federal  and  local  funds. 

For  your  infor  at  ion  we  axe  enclosing  outline  of 
rlan  (ishibit  "A")  for  administering  Federal  and 
other  ->ubl  ic  relief  funds  in  Bucn&n&n  County  after 
Au;.uet  1,  1033,  which  was  presented  to  our  office 
by  our  Buchanan  County  Emergency  Relief  Committee 
about  the  let  of  July  of  tulc  year.  When  tl  ie  out- 
line "as  received  ^e  were  advised  that  the  County 
Court  and  all  other  Parties  involved  had  agreed  to 
its  content.  When  it  ceme  time  for  the  County 
Court  and  the  Social  Welfare  Board  to  take  agreement 
ss  provided  in  See.  II,  paragraph  1,  of  the  outline, 
the  Court  and  Welfare  Board  were  unable  to  agree. 

Two  or  three  suggested  plana  have  been  presented 
to  this  office  which  ^ere  not  acceptable  from  our 
point  of  view. 

A few  days  ago,  our  Field  Director,  .*'r.  A.  R«  r,-ep- 
hart,  wne  in  t*  Joeeph  and  left  with  them  the  en- 
closed memorandum,  marked  Exhibit  *3".  He  explained 
that  the  content  of  this  memorandum  would  need  to 
be  included  in  any  agreement  between  the  County  Court, 
and  the  Welfare  Board,  oefore  it  would  be  aeeep table 
to  this  office.  He  explained  that  the  agreement  could 
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be  amplified  by  such  additional  itene  as  either  rmrty 

might  wish  to  include,  but  that  nothing  could  be 
accepted  which  would  nullify  the  terms  specified  in 
the  me  mo  ran  dura. 

Please  advise  us  whether  or  not  an  agreement  making 
the  Social  Welfare  3oerd  the  County's  agent  outside 
the  City  of  **t.  .Joseph  is  in  any  sense  a violation 
of  the  law.  A definite  anr-er  on  this  point  will 
apparently  eolve  our  pro ol era  as  the  Court  states 
that  it  is  the  only  obstacle  at  the  present  time  to 
the  agreement. * 

You  inquire  whether  or  not  it  would  be  illegal  for  the 
County  Court  of  Buchanan  County  to  enter  into  an  agreement  whereby 
the  Social  el fare  Board  of  St.  Joseoh  should  be  their  agent 
for  disbursing  county  funds  for  relief  in  Bucuanan  County. 

Article  5 of  Chapter  33,  R.  S.  ido.  1329,  creates  a 3ocial 
Welfare  >oard  in  cities  of  tie  second  and  tiird  classes.  Under 
that  Chapter  the  Social  welfare  Board  of  St.  Joseph  is  the 
agency  for  administering  relief  and  in  disbursing  city  funds 
for  relief  purposes  within  the  limits  of  St.  Joseph,  ''section 
6900  of  the  Chanter,  among  other  things,  provides; 

" * * *9*id  Board  shall  further  have  power  to  enter 
into  co-operative  arrangement  with  state  or  county 
agencies,  or  with  charitable  and  philanthropic  asso- 
ciation* in  order  better  to  promote  the  objects  of 
its  work.  S? id  board  may  act  as  agent  for  the 
county  superintendent  of  public  welfare  within  the 
limits  of  the  city,  under  such  arrangements  as  may  be 
made  jointly  by  them." 

Article  10  of  Chanter  125,  R.  S.  'io.  1929,  creates  the 
office  of  superintendent  of  public  welfare  and  specifies  his 
duties  among  which,  under  Sectionl4194,  is  that; 

The  county  superintendent  of  public  welfare  shall  be 
agent  of  the  county  court  in  hie  county  in  investi-r 
gating  all  requests  for  charity  and  applications  of 
blind  persons  for  pensions  in  his  county. " 

The  county  elf  are  boaxd  of  3t.  Joseph,  unde-  the  foregoing 
Chapter,  is  authorized  and  directed  to  handle  relief  within  the 
limits  of  St.  Joseph  where  city  funds  are  used  for  that  mrpoee. 
The  superintendent  of  county  welfare  is  the  welfare  agent  of 
the  county.  We  find  nothing,  however,  in  either  chapter  whioh 
would  preclude  these  agencies  in  co-operating  together  for  the 
purpoee  of  dispensing  funds  for  the  benefit  of  charity.  It  is 
apparent  from  Exhibit  "A 11  which  you  have  attached  to  your  inouity 
that  unless  tue  agency  administering  federal  funds  ia  county 
wide  in  its  scone,  that  the  benefit  of  those  funds  will  be 
greatly  reduced  and  services  greatly  restricted. 
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Article  5 of  Chapter  32,  3.  S.  Jlq.  1328,  expressly  pro- 
Tides  that  the  social  welfare  board  and  the  county  superintendent 
may,  under  a rnutual  agreement,  make  the  welfare  board  the  agent 
for  toe  county,  within  the  limits  of  the  city.  Te  do  not  under- 
stand tnat  t iie  ie  a restriction  on  such  agency  or  that  the 
county  welfare  board  might  not  in  such  an  emergency  as  this  oe 
made  the  agent  for  the  county  to  administer  county  relief  and 
dispense  county  funds,  tfhile  the  county  -el fere  board  might 
not  and  would  not  hsve  the  authority  to  dispense  city  funds 
for  relief  purposes  outcideof  the  city,  we  do  not  believe  ss.id 
Eecti.-n  is  s restriction  on  the  right  of  said  board  to  Mrinifter 
relief  in  dispensing  county  funds  in  connection  with  the  dirtributlon 
of  Federal  funds  provided  for  t.h^t  purpose . ^Tnile  the  Act  creating 
the  superintendent  of  county  welfare  provides  that  he  should  be 
the  county  welfare  agent,  it  also  assigns  to  him  numerous  other 
duties  besides  the  administering  of  relief  for  charity,  "fe  do 
not  tnirik  that  the  Legislature  intended  that  the  said  sruoerin- 
tendent  of  public  welfare  of  the  county  should  be  the  sole  or 
exclusive  agent  through  which  the  county  court  is  eoiinelled  to  aet 
in  matters  of  this  .kind.  It  Ip  apparent  that  a co-operation 
between  the  ©ouut^HocTnl  welfare  board  is  essential  in  order 
that  the  fullest  benefit  aay  be  derived'  during  this  emergency 
from  funds  to  be  furnished  by  the  Federal  government,  tfe  do  not 
believe  t.iere  io  any  provision  in  the  statutes  that  would  pro- 
hibit the  count>  court  from  arranging  with  the  social  welfare 
board  to  'dminister  county  funds  in  connection  with  the  Federal 
funds  to  be  supplied  for  this  purwoee. 

It  is  therefore  the  opinion  of  this  Department  the  t the 
county,  in  order  to  avail  itself  of  Federal  funds  to  be  need  for 
emergency  relief,  might  properly  use  the  social  welfare  board 
of  St.  Joseph  as  its  distributing  agent  in  connection  with 
this  relief,  snd  that  such  action  on  the  part  of  the  parties 
would  not  be  il'eg&l. 


^ery  truly  ”our?, 


Assistant  Attorney  General. 


APPROVED: 


Attorney  General . 
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LABOR  DEPARTMENT: 


V 


Mis  a -'ary  Sdna  Cruzen, 
Commissioner  of  Labof , 
Jefferson  City,  Missouri. 

Dear  iss  Cruzen: 


Under  Section  13190  R.  S.  Mo. 
1939,  person  operating  theatrical 
agency  can  be  required  to  pay 
license  fee. 
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V-.'e  are  acknowledging  receipt  of  your  letter  in  which  you 
inouire  as  follows: 

"Has  the  Labor  and  Industrial  Inspection  Department 
the  right  to  collect  license  fee  of  -50.00  for 
agencies  in  cities  or  over  fifty  thousand , and 
:S5.00  for  agencies  in  cities  less  than  fifty  thou- 
sand from  theatrical  agencies  who  do  booking  and 
hiring  of  theatrical  talent  I 

As  1 am  holding  up  a number  of  requests  for  this 
information,  I would  appreciate  an  opinion  ns  soon 
b£  it  is  convenient  for  you  to  give  same  to  me.11 

Section  13190  R.S.  Mo.  132S,  provides  as  follows: 

"Ho  person,  firm  or  corporation  in  this  state  shall 
open,  operate  or  maintain  an  employment  offiee  or 
agency  for  hire,  or  where  a fee  is  charged  to  either 
applicants  for  employment  or  for  help,  without  first 
obtaining  a license  for  the  same  from  the  state 
oorcmi a r- i oner  of  1 &bor  and  i ndu u trial  inspection.  Such 
license  fee  in  cities  of  fifty  thousand  population  and 
over  shall  be  fifty  dollars  per  annum , and  in  all 
cities  containing  less  than  fifty  thousand  population, 
a uniform  fee  of  twenty-five  dollars  per  annum.  Every 
license  shall  contain  a designation  of  the  city,  street 
and  number  of  the  building  in  which  the  licensed  party 
conducts  said  employment  agency.  * * *" 


You  inquire  whether  or  not  you  have  a right  to  collect 
a license  fee  under  the  foregoing  Section  from  theatrical  agencies 
who  do  a booking  and  hiring  of  theatrical  talent.  Section 
13190,  K.  S.  i;0.  1939,  provides  that  no  person  shall  maintain 
an  employment  agency  for  hire  or  where  a fee  is  charged  to 
either  a ol icants  for  employment  or  for  help,  without  first  ob- 
taining a license,  and.  provides  what  rate  the  license  saall  be. 

We  believe  that  the  above  Section  is  broad  enough  to  include 
within  its  terms  theatrical  agencies  who  maintain  an  office  and 
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change  a fee  for  applicants  for  employment . The  Section  male e a 
no  distinction  between  the  kind  of  labor  or  employment  wi  ich  the 
agency  seeks  to  furnish.  Thin  Chapter  is  for  the  benefit  of 
those  #e  eking  employment  less  they  be  taken  advantage  of  by 
unscrupulous  agencies  or  bureaus.  The  evil  sought  to  be 
corrected  might  as  easily  ejsict  in  agencies  dealing  with  the 
employment  of  actors,  etc.,  ass  other  persons.  The  statute , 
however,  make*  no  distinction,  and  because  of  the  broad 
wording  of  the  statute  we  are  of  the  opinion  that  you  would 
be  within  your  rights  to  collect  a license  fee  under  said 
Section  from  persons  maintaining  an  employment  office  and 
charging  fees  to  applicants,  even  though  the  employment  nought 
to  be  affected  was  the  booking  and  hiring  of  theatrical 
tal  ent. 


Very  truly  yours, 


Assistant  Attorney  General. 
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of  St.  Joseph  for  the  nurnose  of  distributing 
county  funds  for  relief  work. 
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Hr.  Wall ao«  Croesiey,  Director. 

Missouri  Relief  and  Reconstruction  Commission, 

Jefferson  City,  Missouri. 

Dear  Sir: 

We  are  acknowledging  receipt  of  your  letter  in  which  you 

inquire  aa  follows: 

"In  developing  a plan  for  the  administration  of 
Federal  aid  in  Buchanan  County,  a rruestion  has 
arisen  as  to  whether  or  not  the  County  Court  may 
legally  $3point  the  social  welfare  board  as  their 
agent  for  administering  oounty  funds  in  the  county 
outside  of  St.  Joseph,  The  social  welfare  board  is 
by  law  their  agent  within  the  city  of  St.  Joseph, 
and  our  office  has  requested  that  they  be  made  their 
agent  outside  the  city  of  St*  Joseph  in  order  to 
perfect  a unified  plan  for  administering  both  Federal 
and  local  funds. 

For  your  information  we  are  enclosing  outline  of 
plan  (3xhlblt  "A*)  for  administering  Federal  and 
other  public  relief  funds  in  Buchanan  County  after 
August  1,  1933,  which  was  presented  to  our  office 
by  our  Buchanan  Oounty  Emergency  Relief  Committee 
about  the  1st  of  July  of  this  year.  When  this  out- 
line was  received  we  were  advised  that  the  County 
Court  and  all  other  parties  involved  had  agreed  to 
its  content.  When  it  came  time  for  the  County 
Court  and  the  social  welfare  board  to  make  agreement 
ajs  provided  in  Sec.  II,  pararraph  1,  of  the  outline, 
the  Court  and  welfare  bo »rd  were  unable  to  agree. 

Two  or  three  suggested  plans  have  been  presented  to 
this  office  which  were  not  acceptable  from  our  noint 
of  view. 

A few  days  ago,  our  Field  Director,  Mr.  A.  R.  Oephart, 
was  in  St.  Joseph  and  left  with  them  the  enclosed 
memorandum,  marked  Exhibit  " B" . Be  explained  that 
the  content  of  this  memorandum  would  need  to  be 
included  in  any  agreement  between  the  County  Court 
and  the  welfare  board,  before  it  would  be  acceptable 
to  this  office.  He  explained  that  the  agreement  could 
be  amplified  by  such  additional  items  as  either  party 
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might  wish  to  include,  but  that  nothing  could  be 
accepted  which  would  nullify  the  terms  specified  in 
the  memorandum. 

Please  advise  us  whether  or  not  an  agreement  making 
the  social  welfare  board  the  County's  agent  outside 
the  city  of  St.  Joseph  is  in  aay  sense  a violation 
of  the  law.  A definite  answer  on  this  point  will 
apparently  solve  our  problem  as  the  Court  states 
that  it  is  the  only  obstacle  at  the  present  time  to 
the  agreement. * 

You  inquire  whether  or  not  it  would  be  illegal  for  the 
County  Court  of  Buchanan  County  to  enter  tino  an  agreement 
whereby  the  social  welfare  board  of  the  city  of  St.  Joseph 
should  be  the  agent  for  disbursing  county  funds  for  relief  in 
Buchanan  County  in  connection  with  the  Federal  Aid  program 
now  in  force. 

Section  13938,  R.  S.  Mo.  1939,  provides  as  follows: 

MIn  ell  counties  of  this  state  that  now  or  may  here- 
after have  located  within  said  counties  a city  or 
cities  of  the  first  class,  there  is  hereby  created  and 
established  a board  which  shall  be  styled  'The  social 

welfare  board  of  the  city  of . 1 All  powers 

and  duties  connected  with  and  incident  to  the  betterment 
of  social  and  physical  causes  of  dependency,  the  relief 
and  care  of  the  indigent,  and  the  care  of  sick  dependents, 
with  the  exception  of  the  insane  and  those  suffering  from 
contagious,  infectious  and  transmissible  diseases,  and 
excepting  those  oersons  who  may  be  admitted  to  the 
eounty  poor-houses  of  such  counties, shall  be  exclusively 
invested  in  and  exercised  by  said  board.  Said  board  shall 
have  power  to  receive  and  expend  donations  for  social 
welfare  purposes  and  shall  have  exclusive  control  over 
the  distribution  and  expenditure  of  any  ■public  funds  set 
aside  and  appropriated  by  such  cities  and  eounties  for 
relief  of  the  temporarily  dependent.  This  board  shall 
have  power  to  or o mote  the  general  welfare  of  the  poor 
within  the  limits  of  such  cities  by  social  and  sanitary 
reforms,  by  Industrial  instruction,  by  the  inculcation 
of  habits  and  providence  and  self-dependence , and  b”  the 
establishment  and  maintenance  of  any  activities  to  these 
ends.  Said  board  shall  have  newer  to  sue  and  be  sued, 
complain  and  defend  in  all  courts,  to  assume  the  care  of 
or  take,  by  gift,  grant,  devise,  beoueet  or  otherwise,  any 
money,  real  estate,  personal  property,  right  of  property, 
or  other  valuable  things,  and  may  use,  enjoy,  control, 
sell  or  convey  the  same  for  charitable  purposes,  to  haTe 
and  to  use  a common  seal  and  alter  the  same  at  pleasure. 
Said  board  may  make  by-laws  for  its  own  guidance , rules 
and  regulations  for  the  government  of  its  agents , servants 
and  employee,  and  for  the  distribution  of  the  funds  under 
its  control.* 


Hr.  Wall  see  Croseley, 


-3- 


October  31,  1933 


Section  13953,  H.  S.  Mo.  192$, provides  as  follows: 

"The  county  court  of  each  county,  on  the  knowledge 
of  the  judges  of  such  tribunal,  or  any  of  then,  or 
on  the  information  of  any  justice  of  the  peace  of 
the  county  In  which  any  person  entitled  to  the  bene- 
fit of  the  provisions  of  this  article  resides,  shall 
from  time  to  time,  and  ae  often  and  for  as  long  a 
time  as  may  be  necessary,  provide,  at  the  expense 
of  the  county,  for  the  relief,  maintenance  and 
support  of  such  persons." 

Under  Section  1293P  above,  the  social  welfare  board  of  the 
city  of  St.  Joeeoh  has  the  power  to  receive  and  eroend  donations 
for  soolal  welfare  purposes  and  shall  have  exclusive  control 
over  the  distribution  and  expenditure  of  any  oubllc  fund  set  aside 
and  appropriated  by  the  city  and  county  for  the  relief  of  the 
temporarily  dependent. 

Under  Section  13940,  R.  8.  1!0.  1929,  "Said  board  shall 
consist  of  the  mayor  of  such  cities  and  the  president  of  the 
oountv  court  of  such  counties,  who  shall  be  ex  officio  members 
thereof,  snd  six  other  members,  three  of  whom  shall  oe  appointed 
by  the  county  court  of  such  counties,  who  shall  hold  office,  one 
for  one  year,  one  for  two  years  and  one  for  three  years,  whose 
terms  of  office  shall  be  designated  by  such  county  court,  three 
by  the  mayor  and  common  counoil  of  such  cities,  who  shall  hold 
office,  one  for  one  year,  one  for  two  years  and  one  for  three 
years,  whose  terms  of  office  shall  be  designated  by  the  mayor,*  * 

It  appears  from  the  foregoing  Sections  that  the  social 
welfare  board  of  the  city  of  St.  Jo*cph  is  a body  composed  of 
representatives  of  both  the  city , and  the  county  of  Suchanan. 

It  apparently  was  the  intention  of  the  Legislature  that  said 
board  should  be  as  much  a representative  of  the  county  se  it  is 
of  the  city,  and  under  Section  13938  the  board  is  given  exclusive 
control  over  the  distribution  and  expenditure  of  public  funds 
appropriated  by  cities  of  the  first  class  and  counties  wherein 
such  cities  are  located  for  relief  of  the  temporarily  dependent. 

We  do  not  find  anything  in  said  Section  which  would  indicate 
that  this  joint  board,  representing  both  the  city  and  the  county, 
is  by  law  compelled  to  confine  its  activity  to  the  limits  of 
the  city.  Section  12953  imposes  a duty  upon  the  county  to  provide 
at  the  expenes  of  the  county,  for  the  relief,  maintenance  and 
support  of  poor  persons.  There  are  no  provisions  in  Article 
IV  of  Chapter  90,  of  which  this  'action  is  a part,  which  place 
any  limitation  as  to  the  manner  in  which  the  county  may  disburse 
its  funds  for  the  benefit  of  the  needy.  The  county  court  may 
perform  its  duty  as  such,  directly,  or  it  may  utilize  an 
agency  for  that  purpose.  The  social  welfare  board  of  St.  Joseph 
includes  in  its  membership  the  president  of  the  county  court 
and  three  reo resent at ivee  appointed  by  the  court.  Tnie  board, 
it  appears  to  us,  in  the  absenoe  of  any  provisions  in  the  statute 
prohibiting  it,  is  the  proper  agency  to  represent  the  county  in 
the  distribution  of  county  funds  in  connection  with  the  federal 
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funds.  You  state  in  your  inquiry  that  it  is  very  necessary,  in 
order  to  receive  Federal  assistance,  that  the  same  agency  adminis- 
ter locel  relief  funds  for  the  entire  county.  W e find  no  pro- 
visions in  the  statute  which  would  prohibit  the  County  of  Buch- 
anan from  agreeing  with  the  social  welfare  board  of  St.  Joseph 
to  administer  county  funds  for  and  on  behalf  of  the  county. 

It  is  therefore  the  opinion  of  this  Department  that  the 
County  Court  of  Buchanan  County  has  authority  to  disburse  funds 
of  the  county  to  be  used  for  charity  through  the  medium  of  the 
welfare  board  of  the  city  of  St.  Joseph,  and  that  both  the  welfare 
board  and  the  County  Court  have  authority  to  enter  into  an  agree- 
ment to  that  effect. 


Very  truly  yours, 


Assistant  Attorney  General. 


APPROVED: 


Attorney  General. 
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NEPOTISM:— Director  voting:  to  elect  sister  violates  Section  13  01 
Article  XIV;  teacher  so  elected  cannot  collect  salary 
under  her  contract  which  is  void;  director  becoming 
member  of  ooard  after  sister  has  been  elected  may  con- 
tinue to  hold  office. 


Hr.  H.  Cunningham, 

Tarkio,  Missouri. 

Dear  Sir: 

W®  are  aekn owl edging  receipt  of  your  letter  in  which  you 
inquire  ae  follows: 

•I  would  like  to  have  your  opinion  of  the  advisability 
of  a member  of  a school  board  serving  as  such,  with  a 
relative,  & sister  as  a member  of  the  faculty  of  the 
school.  What  penalty  would  there  be  to  the  school  board 
member,  and  likewise  to  the  teaoher,  if  any? 

Would  there  by  a difference  in  the  interpretation  of 
the  law  as  regards  the  board  member,  if  the  teacher  was 
employed  before  the  member  was  eleoted  to  the  board?" 

1.  Director  voting  in  favor  of  sister  shall 
forfeit  his  office. 

Section  13  of  Article  XIV  of  the  Constitution  of  Missouri 
provides  as  follows: 

"Any  public  officer  or  employe  of  this  State  or  of  any 
political  eubdivi slon  thereof  who  shall,  by  virtue  of 
said  office  or  employment,  have  the  right  to  name  or 
appoint  any  person  to  render  service  to  the  State  or  to 
any  political  subdivision  thereof,  and  who  shall  name 
or  appoint  to  such  service  any  relative  within  the 
fourth  degree,  either  by  consanguinity  or  affinity,  shall 
thereby  forfeit  his  or  her  office  or  employment.* 

Under  the  foregoing  constitutional  provision  a director  who 
exercises  hie  right  to  name  or  appoint  his  sister  as  a teacher 
would  forfeit  his  office  as  a director.  You  do  not  state  whether 
or  not  the  director  about  whieh  you  inquire  participated  in  the 
election  of  hie  sister  as  a teacher.  If  the  director  did  not 
vote  for  the  teacher  and  aha  was  elected  by  the  votes  of  the 
other  members  of  the  board,  then  the  director  has  not  violated 
the  above  constitutional  provision.  However,  if  the  director  did 
exercise  his  right  to  vote  in  favor  of  his  sister,  then  he  has 
violated  the  provision  of  the  Constitition. 

In  State  ex  inf.  McX ittrick  v.  Whittle,  63  S.  W.  (2d)  100, 
the  Supreme  Court  passed  upon  Section  13  of  Article  XI?  of  the 
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Constitution  and  held  that  a director  who  voted  in  favor  of  hie 
cousin  thereby  forfeited  hia  office  ae  director.  The  court  a^ya 
at  page  101: 

"Respondent  also  argues  that  the  amendment  is  only 
directed  against  officials  having  all  the  right  (power) 
to  appoint.  Ft  do  not  think  so.  The  question  must  he 
determined  upon  a construction  of  the  amendment.  It  is 
not  so  written  therein.  The  amendment  is  directed  a&alnst 
officials  who  shall  have  (at  the  time  of  the  selection) 
•the  right  to  name  or  supoint*  a person  to  office.  Of 
course,  a board  acts  through  its  official  members,  or  a 
majority  thereof.  If  st  the  tine  of  the  selection  a 
member  has  the  right  (power),  either  by  casting  a deci- 
ding vote  or  otherwise,  to  name  or  appoint  a person  to 
office,  and  exercises  snid  right  (power)  in  favor  of  a 
relative  within  the  prohibited  degree,  he  violates  the 
amendment.  In  this  case  it  is  admitted  that  respondent 
had  such  power  at  the  time  of  the  selection,  and  that 
he  exercised  it  by  naming  and  appointing  his  first 
cousin  to  the  position  of  teacher  of  the  school  in  said 
district.1 

In  view,  therefore,  of  the  above  constitutional  provision 
and  the  above  deeision  of  our  Supreme  Court,  if  a member  of  the 
school  board  participated  and  assisted  in  electing  his  sister 
as  a member  of  the  faculty  the  director  has  made  himself  liable 
for  forfeiture  of  office. 

3.  Teacher  elected  by  related  director  cannot 
collect  salary. 

Under  the  above  constitutional  provision,  the  ouster  of 
the  director  is  the  correction  of  only  one-half  of  theerll.  To 
permit  the  related  employe  to  retain  the  benefits  of  the  apoolnt- 
ment  would  be  to  defeat  the  purpose  of  the  amendment.  It  is 
clear  that  the  intention  of  the  people  under  the  above  provision 
Is  that  no  teaeher  related  within  the  fourth  degree  to  a director 
shall  be  employed.  A sister  is  related  within  the  fourth  degree. 
Under  the  Constitution,  the  director  cannot  legally  and  directly 
vote  for  a relative  within  the  fourth  degree  and  elect  him  to 
office.  If,  after  such  illegal  appointment,  the  teacher  could 
enforce  the  contract  against  the  district,  that  would  permit 
the  director  to  achieve  by  indirection  and  subterfuge  the  very 
thing  prohibited  by  the  tons ti tut lorn. 

In  13  C.  J.  431,  3ec.  352,  it  is  said: 

"Frequently  a statute  imposes  a penalty  on  the  doing  of 
an  act  without  either  prohibiting  i*  or  expressly  declar- 
ing it  illegal  or  void.  In  cases  of  this  kind  the 
decisions  of  the  courts  are  not  in  harmony.  The  generally 
announced  rule  is  that  an  agreement  founded  on  or  for 
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the  doing  of  such  penalized  act  is  void.  In  accordance 
with  the  view  of  Lord  Holt  in  an  old  case:  *!Svery  con- 
tract made  for  or  about  any  matter  or  thing  which  is 
prohibited  and  made  unlawful  by  any  statute,  is  a void 
contract,  tho ' the  statute  itself  doth  not  mention  that 
is  shall  be  so,  but  only  inflicts  a penalty  on  the 
offender,  because  a penalty  implies  a prohibition,  tho' 
there  are  no  prohibitory  words  in  the  statute. * As  a 
qualification  of  this  rule  it  is  stated  that,  if  the 
penalty  is  imposed  for  the  protection  of  the  revenue, 
it  may  be  p re  mimed  that  the  legislature  only  desired  to 
make  it  expensive  to  the  parties  in  proportion  as  it  is 
unprofitable  to  the  revenue,  and  that  their  contracts  are 
not  void.  And  it  would  seem  that  in  all  case?  the  true 
rule  is  that  the  question  is  one  of  legislative  intent, 
and  the  courts  will  look  to  the  language  of  the  statute, 
the  subject  matter  of  it,  the  wrong  or  evil  which  it  seeks 
to  remedy  or  prevent,  and  thepurpoee  sought  to  be  accom- 
plished in  Its  enactment;  * * *.* 

In  Bowning  r.  Ringer,  7 J£o.  585,  the  Supreme  Court  held 
that  a contract  entered  into  concerning  an  act  forbidden  by 
law  is  void,  saying: 

"The  penalty  inflicted  by  the  act  concerning  Plats  of 
towns  and  villages,  implies  a prohibition  against  the 
sale  of  lots  before  the  requisitions  of  the  act  are 
complied  with,  and  the  courts  will  not  enforce  a con- 
tract entered  into  against  the  spirit  and  policy  of  the 
statute. * 

In  answer  to  the  second  part  of  your  inquiry  it  is  our 
opinion  that  if  the  teacher  was  elected  as  a result  of  a related  ’ 
director  voting  for  her  appointment  that  her  ap? ointment  is  wold 
and  that  she  cannot  collect  her  salary  from  the  district. 

3.  Where  related  teacher  was  employed  before 
director  became  member  of  board,  he  may  hold 
his  position  on  board. 

trader  the  foregoing  constitutional  and  statutory  provisions 
it  is  the  naming  or  appointing  of  related  teacher  that  is  pro- 
hibited. The  violation  of  the  Constitution  occurs  when  the  re- 
lated teacher  is  appointed  or  elected.  If,  as  you  state  in  your 
inquiry,  a teacher  is  elected  to  office  at  a time  when  there  are 
no  related  directors  on  the  board  her  ap  ointment  would  be  abso- 
lutely legal.  The  fact  that  after  she  was  elected  a person 
related  to  her  within  the  fourth  degree  became  a member  of  the 
board  would  not  make  her  appointment  illegal,  nor  change  her 
situation  in  any  respect,  nor  would  the  fact  that  she  wes  related 
to  the  director  cause  him  to  forfeit  his  office  or  prevent  him 
from  holding  the  office  of  scfoool  director.  If  he  became  A 
director  after  she  was  elected  to  office,  then  he  could  not  have 
roted  to  name  or  appoint  hex,  as  prohibited  tinder  the  Constitution. 
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4.  Conclusion. 

It  is  therefore  the  opinion  of  this  Department  that  (1) 
the  director  who  rotes  to  name  or  apooint  his  sister  as  a teacher 
mal^ee  himself  liable  for  forfeiture  of  office.  (3)  That  the 
teacher  so  elected  cannot  collect  her  salary  and  that  her  con- 
tract of  employment  is  rold.  (3)  That  if  the  sister  was 
elected  before  the  director  became  a member  of  the  board, 
neither  the  director  nor  the  teacher  hare  ri dated  the  law; 
that  the  teacher  may  enforce  her  contract  and  the  direotor  may 
continue  to  serve  as  a member  of  the  board. 


Very  truly  yours. 


Assistant  Attorney  General. 


FfH:3 

AFFH072D: 


Attorney  General 


PUBLIC  SCHOOLS:  School  boards  cannot  use  funds  received  unddr 
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Hon.  Edward  Cusick, 
prosecuting  Attorney, 
Pulaski  County, 

Waynes vi lie , Missouri. 


FILED 

October  31,  1933.  / 

u - l I — - 


Dear  Sir: 


This  department  acknowledges  receipt  of  your  letter  of 
October  11,  1933  relating  to  Section  14,  Laws  of  Mo.  1931,  p. 
34S,  same  being  as  follows: 

"Will  you  kindly  advise  me  if  25$  or 
any  per  cent  of  the  above  is  to  be 
used  for  incidental  purposes* 

It  is  clear  that  the  above  amo  nt  may 
be  used  for  incidental  purposes  that 
is  collected  from  the  district  by 
taxation.  However,  it  is  not  clear 
as  to  what  portion,  if  any  portion  may 
be  used  for  this  purpose  which  is  re- 
ceived from  the  State;  in  other  words, 
the  cuestion  is  what  per  cent  received 
through  State  aid  may  be  used  for  in- 
cidental purposes." 


I. 

District  school  boards  cannot  use  any  of 
Tlie  funds  received  undur  Sec . 13'"'  laws  of 
Mo.  1931',  p.  34*0' /"for  incidental  purposes* 

Section  14,  Laws  of  Mo.  1931,  p.  342  defining  "teaching 
unit"  will  not  be  nuoted  in  full,  as  you  appear  to  be  familiar 
with  its  contents.  However,  the  portion  pertinent  to  your  ques- 
tion is  as  follows: 

"****In  no  case  shall  mors  than  twenty-five 
per  cent  of  the  minimum  guarantee  on  account 
of  teaching  units  be  used  for  incidental 
purposes.  ***** 
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Section  13,  Laws  of  Mo.  1931,  p.  340  defines  or  directs 
the  manner  in  which  the  minimum  guarantee  may  be  computed,  and 
is  as  follows: 


W***+In  order  that  each  and  every  district 
may  have  the  funds  necessary  to  enable  the 
board  of  directors  to  maintain  the  school 
or  schools  thereof  for  such  minimum  term 
and  to  comply  with  the  other  requirements 
of  this  act,  it  is  hereby  prowl ded  that 
when  any  district  has  legally  lewied  for 
sohool  purposes  (teachers'  wages  and  inci- 
dental expenses)  a tax  of  not  less  than 
twenty  cents  on  each  one  hundred  dollars 
of  the  assessed  waluation  of  pfoperty 
therein,  such  district  shall  be  allotted 
out  of  the  public  school  fund  of  the  state 
an  equalization  ruota  to  be  determined 
by  adding  sewen  hundred  and  fifty  dollars 
for  each  elementary  teaching  unit  to  which 
the  district  is  entitled  according  to  the 
provisions  of  section  14  of  this  act,  one 
thousand  dollars  for  each  high  school 
teaching  unit  to  which  the  district  is 
entitled  according  to  the  provisions  of 
section  14  of  this  act,  and  the  amount  ap- 
proved for  tuition  and  transportation  accord- 
ing to  the  provisions  of  section  16  of  this  act, 
and  then  subtracting  from  the  total,  which 
total  shall  be  known  as  the  minimum  guarantee 
of  such  district,  the  sum  of  the  following 
items:  The  computed  yield  of  a tax  of  twenty 
cents  on  eaeh  one  hundred  dollars  (|100)  of 
the  assessed  valuation  of  the  property  of 
the  district,  the  sum  received  the  preceding 
year  from  the  county  and  township  school  funds , 
and  the  sum  estimated  to  be  received  for  the 
current  year  from  the  railroad,  telegraph, 
utility  and  all  other  taxes  based  on  assess- 
ments distributed  by  the  state  board  of 
enualization,  plus  the  county  foreign  insur- 
ance fund  for  the  school  year  1932-1933  only***" 


There  is,  however,  a general  statute  relating  to  this  matter 
same  being  Sec.  9233,  R.S.  Mo.  1929,  which  is  as  follows: 


Hon.  Edward  Cusiek 


3- 


October  31,  1933 


"All  moneys  arising  from  taxation  shall 
be  paid  out  only  for  the  purposes  for 
whieh  they  were  levied  and  collected; 
but  the  income  from  state,  county  and 
township  fluids  shall  be  applied  only  to 
the  payment  of  teachers*  warrants  , 
issued  by  order  of  the  board  to  legally 
qualified  teachers  for  services  rendered 
according  to  law*  Ho  county  or  township 
treasurer  shall  honor  any  warrant  against 
any  school  district  that  is  in  excess  of 
the  income  and  revenue  of  such  school 
district  for  the  school  year  beginning 
on  the  first  day  of  July  and  ending  on 
the  thirtieth  day  of  June  following;  nor 
shall  any  portion  of  the  funds  mentioned 
in  this  section  be  applied  in  payment  of 
any  teacher *s  warrant  issued  prior  to  the 
distribution  of  such  funds  in  accordance 
with  section  9257,  and  no  school  warrant 
shall  bear  interest." 

This  section  prohibits  the  income  from  state,  county  and 
township  funds  being  applied  to  any  other  purpose  than  the  payment 
of  teachers*  warrants.  It  is  therefore  the  opinion  of  this  depart- 
ment that  no  part  of  the  fund  received  by  the  district  from  the 
state  under  3ec.  13,  Laws  of  Mo.  1931,  p.  340,  and  further  defined 
by  fee.  14,  p.  342  should  be  used  for  incidental  purposes* 

O' 

Respectfully  submitted, 

u ■>  * 1 < /*  / p ’ *~ 

//A. 

OLIJTSR  W.  NOLEN, 

Assistant  Attorney  General. 


APPROVED : 


ROt  MoKl-ftaicfc, 

Attorney  General 
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SC  001  DISTRICTS :-Laws  of  Missouri  1931,  page  334,  Sec.  18,  does  not 
TUITION:  •permit  student  to  select  school  which  he  shall 

.tend;  board  of  district  e select  school  unless 
/ the  county  super intendent  shall  assign  student 

v under  Section  18. 


MX.-  W,  f.  Crockett, 
Prosecuting  Attorney, 
lew  London,  Si b sour i. 

Dear  Sir: 


lovember  10,  1933. 


| f \ L 


We  are  acknowledging  receipt  of  your  letter  in  which  you 
a letter  to  you  fro®  the  Ocean  Wave  School  Board.  Tour 
is  as  follows: 

I ® m enclosing  letter  to  me  that  explains  itself. 

Ocean  lave  District  is  in  Ralls  County.  Tilde n Dis- 
trict includes  part  of  Ralls  County  and  adjacent 
territory  in  Marion  County,  the  school  building  being 


m 


Just  over  the  county  line  in 


Marion  County.  The  Hannibal  District  is  immediately 
north  aNI  the  Ocean  Wave  District  immediately  south 
of  the  Til  den  Sittrict.  ©skwoed  if  partly  in  both 
counties.  Til den  needs  the  attendance  of  these 
pupils  while  Hannibal  does  not.  Several  pupils  from 
Ocean  Wave  District  are  attending  Til  den  but  one 
family,  who  has  been  sending  their  two  pupils  to 
Hannibal , because  of  a tar  receipt  of  some  kind  with- 
out paying  any  tuition,  now  want  to  send  there  at 
the  expense  of  Ocean  Wave  District  when  said  district 
has  made  arrangements  with  Til den,  the  nearest  dis- 
trict, to  take  the  pupils  at  the  price  the  State  pays. 

Under  the  law  the  school  board  has  the  management  of 
the  school  property  and  the  running  of  the  school 
matters.  The  question  is:  Can  the  board  say  what 
district  they  shall  attend,  the  district  with  whieh 
the  arrangements  being  made  being  more  accessible  and 
nearer  than  other 'districts? 

If  the  pupil  could  attend  a district  two  districts 
away,  in  an  adjoining  county,  could  the  pupil  attend 
a school  five  districts  away,  in  an  adjoining  county? 
The  law,  as  1 see  it,  does  not  distinguish  between 
them  but  in  reason  the  school  board  of  the  district 
paying  out  the  money  of  the  district  ought  to  be  per- 
mitted to  say  something  about  the  spending  of  such 
money  provided  they  ©an  get  the  same  service  and  the 
district  so  attended  is  equally  accessible  and  as 
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Section  18* 
follows? 

8 Whenever  any  pupil  is  so  located  that  an  adjoining 
school  is  mo  re  accessible , the  county  superintendent 
shall  have  the  power  and  it  shall  be  his  duty  to 
assign  such  pupil  to  such  adjoining  districts  Pro- 
vided* if  a school  district  shall  be  divided  by  a 
county  line,  ©r  it  is  deemed  advisable  to  assign 
pupils  to  a district  in  an  adjoining  county,  then 
the  county  superintendent  of  the  county  wherein  the 
pupil  resides  shall  cake  the  assignment,  subject  to 
an  appeal  to  the  state  superintendent  of  schools  by 
any  county  superintendent  whose  county  is  affected, 
and  the  decision  of  the  state  superintendent  shall 
be  final!  Provided,  the  attendance  of  such  assigned 
pupil  shell  be  credited  for  the  purpose  of  apportion- 
ment of  state  funds  to  the  district  in  which  the 
student  lives,  and  the  board  of  directors  of  the  dis- 
trict in  which  said  student  lives  shall  pay  the  tui- 
tion of. such  pupil  or  pupils  so  assigned?  Provided, 
such  tuition  shall  not  exceed. the  pro  rata  dost  of 


Under  the  above  Section  where  a pupil  is  so  located  that 
an  adjoining  school  is  more  accessible,  the  county  superintendent 
shall  assign  such  pupil  to  such  adjoining  district,  it  further 
provides  that  after  it  is  deemed  advisable  to  assign  a pupil 
to  a district  in  an  adjoining  county  the  county  superintendent 
of  the  county  wherein  the  pupil  resides  shall  make  the  assign- 
ment, subject  to  an  appeal  to  the  state  superintendent  of 
schools  by  any  county  superintendent  whose  county  is  affected. 
Under  the  statute  it  is  apparent  the  pupil  is  to  attend  the 
most  accessible  school,  and  the  selection  ©f  the  school  is  either 
to  be  made  by  the  school  board  of  the  district  or  the  superin- 
tendent as  the  case  may  be.  fe  find  no  provision  in, the  statute 
that  gives  to  the  student  the  right  to  select  the  school  which 
he  shall  attend  at  the  expense  of  the  state  and  district. 

In  as  much  as  your  board  has  already  arranged  with  the 
filden  High,  School  for  the  education  of  your  resident  pupils, 
we  believe  that  the  students  may  be  sent  there,  to  the  exclusion 
of  other  district®,  unless  the  county  superintendent  should  assigi 
the  pupil®  to  a different  district.  If  the  superintendent  should 
assign  the  pupils  to  a.  different  district,  then,  of  course , your 
district  would  be  bound  to  pay  your  proportion  of  the  tuition. 


It  is  therefore  the  opinion,  of  this  Department  that 
the  law  does  not  give  to  the  pupil  the  right  to  select  the  school 
which  he  shall  attend  at  the  expense  of  the  district  and  state, 
and.  that  if  he  does  so  select  the  school,,  the  district  is  not 
compelled  to  pay  his  tuition;  . that  the  district  say  select  the 
district  to  which  the  students  shall  he  sent  unless  the  county 
superintendent  of  schools,  under  Section  IS  above,  should  assign 
the  students  to  another  district* 


APPRO?*#:. 


Attorney  general. 
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Mis.  ary  Edna  Cruzeri, 
Commissioner  of  Labor, 
Jefferson  City,  Missouri, 


Dear  Mrs.  Cruzen: 

We  are  acknowledging  receipt  of  your  letter  in  which  you 
inquire  as  follows; 


HKas  the  Interstate  Employment  System  of  Kansas 
City  the  legal  right  to  send  out  lettere  as  per 
the  attached? 

They  have  been  issued  a license  to  do  business 
as  a Fee  Employment  Agency  end  if  this  is  not 
in  accordance  with  the  3tate  Laws,  their  license 
will  be  revoked. 

May  I have  your  opinion  as  soon  &a  possible ?" 

You  do  not  cell  our  attention  to  any  particular  matter 
Contained  in  the  attached  letter  as  to  why  it  would  be  illegal, 
so  we  assume  that  the  matter  referred  to  snust  be  that  of  fix* 
ing  the  fee  and  whether  the  letter  contains  any  false  or 
fraudulent  matters. 

Section  13130,  R.  S.  Mo.  1939,  among  other  things,  pro- 
vides: 

«*  * *where  a registration  fee  is  charged  for  re- 
ceiving or  filing  applications  for  employment  or 
help,  said  fee  shall,  in  no  case,  exceed  the  sum 
of  one  dollar,  for  which  a receipt  shall  be  given, 
in  which  shall  be  stated  the  name  of  the  applicant, 
the  amount  of  the  fee,  the  date  and  the  name  or 
nature  of  the  work  to  be  done  or  the  situation  to 
be  procured.  In  case  the  said  applicant  shall  not 
obtain  a situation  or  employment  through  such  li- 
censed agency  within  one  month,  filter  registration, 
as  aforesaid,  they  said  licensed  agency  shall  forth- 
with repay  and  return  to  said  applicant,  upon  demand 
being  made  therefor,  the  full  amount  of  the  fee  paid 
or  delivered  by  said  applicant  to  said  licensed  agency. 
Any  licensed  agency  shall  not  publish  or  cause  to  be 
published  any  false  or  fraudulent  notice  or  advert i na- 
me nt,  or  give  any  false  information  or  make  any  false 
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promise  concerning  or  relating  to  work  or  employ- 
ment to  any  one  who  shell  apply  for  employment, 
and  no  licensed  agency  shell  make  any  false  entries 
in  the  register  to  be  kept  as  herein  provided,  fto 
person,  firm  or  corporation  shall  conduct  the 
business  of  any  employment  office  or  agency  in,  or 
in  connection  with,  any  place  where  intoxicating 
liquors  are  sold.*1 

In  Bradford  v.  Hargis,  45  Fed.  ( 2d)  233,  the  Federal  court 
held  invalid  that  part  of  the  above  statute  which  sought  to 
regulate  the  fee  charged.  The  court  said  at  page  235: 

*Uo  distinction  in  principle  can  be  drawn  between 
the  present  case  and  the  Ribnlk  Case.  That  case 
souarely  holds  that  it  is  beyond  the  power  of  any 
state  to  regulate  the  fees  charged  for  its  services 
by  an  employment  agency.  The  Missouri  statute  under- 
takes to  do  just  that.  It  not  only  fixes  the  maxi- 
mum fee  which  may  be  charged , thereby  oontr evening 
the  doctrine  announced  in  the  Ribnik  ease,  but  it 
offends  still  further  against  the  due  process  clause 
by  requiring  an  employment  agency  to  return  .to  appXi— 
cants  even  such  fees  as  the  statute  authorises,  if 
employment  is  not  actually  secured  by  applicants 
within  one  month  after  registration.  If  to  prescribe 
a maximum  fee  which  may  be  charged  for  registration 
is,  as  the  Supreme  Court  holds,  an  unlawful  inter- 
ference with  the  right  of  private  contract,  and 
therefore  a taking  of  property  without  due  process, 
a fortiori  to  require  the  return  of  fees  after  the 
services  for  which  they  were  paid  have  been  rendered, 
is  a taking  of  property  without  due  process." 

"Our  conclusion  is  that  so  naioh  of  section  6751  (now  13190) 
f ixes  a maximum  registration  fee  to  be  charged  by 
employment  agencies  Is  invalid.  It  follows  that  defend- 
ants motion  to  dismiss  must  be  overruled,  and  that  a 
temporary  injunction  should  dssfc*  restraining  the  de- 
fendant only  from  revoking  complainant *s  lioense  either 
on  the  ground  that  complainant  charges  a registration 
fee  in  excess  of  $1  or  on  the  ground  that  it  does  not 
return  registration  fees  where  situations  are  not 
procured  for  applicants." 

Ip  view  of  the  foregoing  decision,  we  conclude  that  it 
is  not  illegal  for  agencies  to  charge  a fee  in  excess  of  #1, 
and  that  the  Interstate  Ssaployment  System  would  not  be  doing 
anything  illegal  to  charge  fees  in  excess  of  1. 

The  last  part  of  Section  13130  prohioits  the  publish- 
ing of  any  false  or  fraudulent  notice  or  give  false  informa- 
tion or  make  false  promises  concerning  or  relating  to  work 
to  anyone  who  might  apply  for  employment.  It  have  carefully 
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read  the  letter  sent  out  by  them  and  do  not  believe  that 
there  is  anything  contained  in  the  latter  that  would  bring 
it  witnin  the  prohibition  of  tae  above  section.  The  letter 
eeenB  only  to  point  out  the  method  used  by  this  concern,  and 
to  explain  the  various  different  kinds  of  service  rendered, 
aocording  to  the  eo^tr&ot  entered  into  bv  the  ap oil cant. 

7?e  do  not  believe  that  the  enolosed  letter  contains  material 
- ich  could  be  used  as  a basis  for  forfeiting  the  license  of 
this  concern;  assuming,  of  course,  statements  of  fact  which 
they  make  are,  as  a matter  of  fact,  thue. 

It  ie  therefore  the  opinion  of  this  Department  that 
tae  enclosed  letter  is  not  illegal  either  because  of  provisions 
for  a higher  rate  of  fee  than  £1,  or  as  containing  false 
information  or  false  promises,  as  relating  to  work  or 

employment. 


Very  truly  yours. 


iPPilOVED : 
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Attorney  General, 
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i'r.  Hay  J.  '-unningha* 
Chief  Attorney 
Veterans  A;  ©inis t ration 
4030  Chouteau  Avenue 
t.  Louis,  Missouri 


Dear  sir: 


Re  wish  to  acknowledge  your  request  for  an  opinion 
dated  Nov-maber  1st,  which  was  in  the  following  form: 

"It  is  desired  to  secure  from  your  office 
an  opinion  concerning  the  question  of 
investment  by  guardians  of  incompetent 
veterans  and  wards  of  the  Cov*  rament  in 

so-called  Home  Owners'  Loan  Bonds. 

In  this  connection  your  attention  is 
invited  to  a letter  addressed  to  all 
Field  offices  of  the  Veterans'  Adminis- 
tration by  Frnnk  Mines,  Administrator 
of  Veterans*  Affairs  dated  October  16, 

1933,  which  is  enclosed  herewith. 

The  propriety  and  legality  of  investment 
of  trust  funds  must  neces  -arily  depend 
upon  Section  418  Revised  statutes,  Btate 
oif  Missouri,  which  seta  out  the  specific 
typos  of  investment  allowed  by  law  in 
estates  under  guardianship.  Thus  far 
thr  e has  been  no  enabling  Act  passed 
by  the  legislature  permitting  a re- 
investment in  Home  Owners'  Loan  Bonds, 
however  in  many  instances  there  is  no 
question  but  that  an  exchange  would  work 
for  the  protection  of  estates  which  now 
have  real  estate  mortgages. 

Tour  consideration  and  advice  concerning 
the  above  will  be  greatly  ap  r eclated." 

Section  418  . b.  bo.  1939  provides  as  follows; 

"Guardians  and  curators  shall,  unless 
the  money  be  invested  in  improving  the 
real  estate  of  the  wards  as  hereinafter 
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> roTleod,  loan  the  money  of  their  wards 
at  the  hi gheat  legal  rate  of  interest 
that  can  be  obtained,  on  prime  re^l 
estate  security,  or  invest  it  In  bonds 
of  the  United  States,  or  of  the  state  of 
Missouri,  or  of  the  federal  fni*  loan 
bank  emept  where  the  estate  is  less 
than  three  hundred  dollars.  In  which 
case  rood  personal  security  may  be  taken, 
and  shall  account  for  nil  such  interest 
received,  which  shall  be  charged  in  tholr 
annual  settlements;  the  interest  in  ouch 
cases  shall  be  paid  annually,  and  If  not 
then  paid  shall  become  a part  of  the 
principal  and  bear  interest  at  the  same 
rate;  and  it  shall  be  the  duty  of  the 
court  to  require  ev^ry  guard inn  end 
curator  to  make  a report  at  ev*»Ty  annual 
settlement  of  the  disposition  made  by 
the  guardian  or  curator  of  the  money 
belonging  to  the  ward  intrusted  to  him, 
and  if  it  appear  that  such  money  Is 
loaned  out,  then  he  shall  state  the  name 
of  the  person  to  whoa  loaned,  the  descrip- 
tion of  the  r-^al  estate  security,  end 
where  sltutated,  and  its  value,  which 
report  shall  be  sworn  to  by  said  guard- 
ian or  curator  and  filed  in  the  court; 
and  it  shall  be  the  duty  of  said  court 
to  carefully  examine  into  nuoh  report  as 
Boon  as  made,  and  if  in  the  opinion  of 
said  court  the  security  is  insufficient. 

It  shall  be  the  duty  of  the  court  to  re- 
quire additional  security  to  be  given 
sufficient  to  protect  the  internet  of 
said  wards,  and  if  such  additional  secur- 
ity be  not  given  within  Btioh  time  as  the 
court  shall  order,  not  exceeding  ten  days. 
It  shell  be  the  duty  of  the  guardian  or 
curator  to  institute  suit  forthwith  on 
such  security  to  recover  the  niaouttt  due 
thereon,  and  he  and  his  sureties  shall 
be  liable  on  their  bond  for  any  omission 
so  to  do;  and  if  such  money  has  hot  been 
loaned  out,  the  guardian  or  curator  shall 
state  such  fact  and  the  reasons,  which  re- 
port shell  be  sworn  to,  and  shall,  unless 
the  money  be  invested  in  lntorovin ; the 
real  estate  of  the  wards  ns  hereinafter 
. provided,  stats  that  miafa  guardian  or 
curator  has  been  unable  to  make  loan 
after  diligent  effort  to  do  so,  and  If 
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any  ijuardian  OT  curator  shall  refuse  or 
neglect  to  make  ruch  report  at  the  time 
aforesaid,  or  shall  make  a false  report 
thereof,  he  and  his  sureties  shall  be 
liable  on  their  bond  for  all  loss  or 
damage  to  such  ward  occasioned  by  reason 
of  such  neglect  or  refusal  so  to  report , 
or  by  the  making  of  such  false  report, 
and  such  guardian  and  curator  may,  on 
account  thereof,  be  reraowed  from  his 
trust  In  the  discretion  of  said  court* 

Provided,  however,  that  whenever  It  shall 
appear  that  It  would  be  for  the  feaneflt 
of  the  ward  that  his  real  estate,  or 
any  part  thereof,  should  be  Improved,  the 
probate  court,  upon  the  petition  of  the 
guardian  or  curator,  nay,  after  full 
examination,  on  the  oath  of  credible  and 
disinterested  witnesses,  authorize  the 
investment  of  the  money  of  the  ward,  or 
any  part  thereof,  in  the  Improvement  of 
sold  real  estate,  under  such  regulation 
as  the  court  shall  consider  suited  to 
the  case*  Provided  further,  that  ouoh 
lza  movement  shall  in  no  case  exceed  the 
sum  of  money  actually  on  hand  and  avail- 
able for  such  purpose  at  the  time  of 
making  of  such  order;  and  the  rum  so 
set  apart  shall  In  no  ease  interfere 
with  the  fund  needed  for  the  education 
and  maintenance  of  such  ward  or  wards." 

our  Supreme  Court  in  the  case  of  In  Rs  Farmers*  K»- 
changs  Bank  of  i&llatin,  37  3.  b,  936,  1.  c.  9443,  while  inter- 
preting the  above  section  spoke  as  follows t 

"Beotlon  418,  above  quoted,  speaks  in  no 
uncertain  terms  with  reference  to  the 
manner  In  which  the  funds  in  the  hands 
of  a guardian  and  curator  must  be  In- 
vested. If  funds  are  otherwise  Invested, 
except  as  provided  by  statute.  It  is  un- 
lawful. vm  the  probate  court  cannot 
legally  authorize  the  investment  of  such 
funds,  except  as  prescribed,  therefore, 
the  action  of  the  bank,  with  full  know- 
ledge of  the  situation  in  this  case,  in 
taking  the  money  of  the  wards  and  at- 
tempting to  give  the  guardian  and  curator 
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worthless  notes  in  lieu  thereof,  was 
not  only  a violation  of  the  bank's 
agreement,  but  was  contrary  to  the 
provisions  of  the  statute  referred  to. 
t'uoh  conduct  of  a third  person  in  deal- 
ing with  property  of  a ward  cannot  be 
ratified  by  the  nmrdion  one!  curator 
on  behalf  of  the  wurd.  Plaintiff  hod 
no  power  or  authority  to  waive  any 
right  the  wards  may  have  had  against 
the  hank  or  the  finance  cocsnlsslaner. 
tthe  was  legally  bo  md  to  exhaust  every 
legal  remedy  available  to  redeem  the 
wards'  property." 

It  la  the  Opinion  of  this  office  that  the  lav  of 
Missouri  regulating  the  matter  In  which  funds  In  the  hands 
of  the  guartjlfui  oust  be  invested  does  not  permit  the  guard- 
ian to  reinvest  the  wards*  estate  In  Hone  Owners'  Loan  “onds. 
xhe  law  now  in  force  in  Missouri  provides  In  detail  the  se- 
curities that  can  be  the  subject  of  investment  by  $ guardian, 
and  Home  Owners*  Loan  Bonds  ore  not  included  in  the  desig- 
nated list.  The  guardian  having  no  direct  authority  to  In- 
vest In  this  security.  It  follows  that  he  has  no  authority 
to  reinvest,  for  he  Cannot  legally  execute  a power  to  do 
indrectly  in  act, when  the  Legislature  did  not  give  the  guard- 
ian the  power  to  so  act  (.ireotly . The  name  rule  In  Missouri 
applies  to  estates  of  nil  mrds.  There  is  no  separate  rule 
affecting  wards  who  hap  en  to  be  world  war  veterans  Irving 
an  estate  under  guardianship. 


Respectfully  submitted 


m*.  O’  R RAWTB'fl 
Assistant  vttomey  General. 


APPROVED: 


WOSjH 


ROT  HoKI “TRICK  % 
ttomev  len^ral 


statjs: 

Cattle  shipped  or  carried  from  stock  yards, feed  yards, or  place  of 
sale, auction  or  barter  within  state  to  another  point  within  state 
not  required  to  be  Inspected  or  tested  under  Laws  lS55,page  174. 
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honorable  u.  . . Curry 
State  Veterinarian 
Jefferson  City,  Missouri 


Dear  Sir: 


This  Department  acknowledges  receipt  of  your  letter 
dated  November  24,  1933,  as  follows: 

nI  am  attaching  herewith  copy  of  ..iesouri** 

Utocker  and  reader  Law1,  which  lias  to  do 
with  the  Inter  and  intra-state  shipment  of 
cattle  in  the  otate  of  Missouri.  You  will 
note  under  faction  1 that  all  cattle  ship  ed 
Into  this  state,  or  from  one  point  to  anothor 
within  the  slate,  shall  be  accompanied- by  a 
health  certificate,  and  that  female  cattle 
and  bulls  for  dairy  and  breeding  purposes  s all 
Le  accompanied  with  a tuberculin  test  chart, 
showing  that  the  animals  have  passed  a negative 
test  within  sixty  days.  -e  are  also  including 
correspondence  covering  a shipment  of  cattle  from 
the  hansea  City  htock  lards  to  urookf  1-eld,  Missouri; 
the  cattle  In  tills  shipment  belonging  to  Xt*  Milton 
Ya  le  of  hrookf leld--they  were  purchased  by  him 
at  brand in,  dlsrourl,  and  shipped  to  the  Kansas 
City  Stock  Yards,  where  our  inspector,  Doctor  b.j. 
Packer, insisted  that  thirty-  lve  of  the  animals 
in  the  s ipment  should  be  tested.  He  made  the 
Injection  of  tuberculin,  tagged  the  animals  for 
identification,  and,  as  it  requires  seventy-two 
hours  to  complete  the  test,  he  permitted  the 
shipment  to  go  forward  subject  to  release  at 
destination  at  the  end  of  the  seventy-two  hour 
period  by  Doctor  -i.  S.  Campbell,  who  is  a deputy 
state  veterinarian  at  Brookfield.  hen  Doctor 
( a tipbell  advised  dr.  Ingle  that  thirty-live  head 
of  the  cattle  in  the  shlpm^n  came  under  the  pro- 
vliions  of  the  law  requiring  a tuberculin  test 
and  that  the  axiiiauls  had  been  lnjocted  and  per- 
mitted to  go  forward  for  release,  Mr.  Xa  vie  flatly 
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refused  to  do  anything  about  It  and,  as  a result, 
the  final  Inspection  on  the  shipment  was  not  made. 

You  will  note  that  doctor  Campbell  makes  the 
statement  that  these  cattle  were  to  be  sold  at 
public  sale  un  October  24.  1 have  been  waiting 

to  receive  definite  information  Iron  him  as  to 
whether  these  cattle  were  actually  sold. 

1 would  be  very  clad  to  have  an  opinion  as  to 
whether,  under  the  provisions  of  the  law,  we 
are  Justified  In  Instituting  proceedings  against 
jar.  farle  for  : allure  to  comply  with  the  pro* 
visions  governing  the  transportation  and  Rale  of 
cattle  ir'thln  the  State  of  Missouri.  In  my 
opinion.  It  seems  ‘hat  this  Is  an  open  violation; 
however,  being  somewhat  new  In  administering 
the  affairs  of  the  office  of  ' tate  Veterinarian, 

I hesitate  to  ro  Into  matters  of  this  sort  without 
knowing  beforehand  Just  what  authority  we  have 
under  the  provisions  of  the  law;  therefore,  I 
would  be  very  happy  to  receive  an  opinion  from 
your  office  on  this  matter. n 

A.  SuSSIOM  ACTS  Laws  Missouri  198ft,  nage  174. 

Ti  e act  referred  to  In  your  letter  la  to  be  found  In  Laws 

1933  page  174.  vhe  applicable  portions  follow: 

"All  cattle  entering  Missouri  from  any 
point  outside  the  State  or  from  any  pub- 
lic or  railway  feed  yards,  or  from  any 
public  stockyards  or  other  established 
place  of  sale,  auction  or  barter  located 
within  the  State,  shall  be  accompanied  by 
a health  certificate,  stating  that  such 
cattle  are  free  iron  symptoms  of  infectious 
or  contagious  diseases: 

Provided,  however,  that  female  cattle  and/or 
bulls  for  dairy  or  breedlnr  purposes  shall 
be  accompanied  by  a tuberculin  test  chart 
show^a*  that  the  animals  have  passed  a nega- 
tive test  within  six  months,  or  by  a 
certificate  showing  them  to  be  part  of  an 
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accredited  herd  or  originating  In  a modified 
accredited  area.  Certificates  shall  be 
Issued  by  a veterinary  inspector  of  the  1 «S. 
oureau  of  Animal  Industry  or  by  a veterinarian 
regularly  In  ’.he  employ  of  the  State  or  ty 
an  accredited  veterinarian.  Tuberculin  test 
charts  shall  be  made  In  triplicate;  two 
copies  shall  be  mailed  to  the  State  Veterinarian 
and  one  copy  shall  accompany  the  shipment. 

Test  charts  shall  conform  with  those  of  the  L.S, 
bureau  of  animal  Industry,  overning  the  inter- 
state ovoment  of  cattle.  * * * * " 

Vrovlded  further,  that  female  cattle  of  the 
beef  breeds  Intended  for  feeding  and  gracing 
purposes  may  be  admitted  under  quarantine 
until  slaughtered,  shipped  to  public  market, 
or  inspected  and  released  by  recognised 
authority  as  provided  In  Section  2 of  this  set. 
That  bull  calves  under  six  months  of  age  may 
be  admitted  on  signed  statement  of  the  owner 
or  his  agent  that  said  animals  will  be  castrated 
within  thirty  days  after  arrival  at  destination.” 


a.  COMS-ThUCTloM  U.  : ...3d lull  y.CT. 


1.  Some  portions  oi  the  act  are  clear  enough  as  to  their 

meaning,  while  other  parts  are,  to  us,  meaningless  in  their  prac- 
tical application.  ihe  Act  provides, 

"iill  cattle  entering  lilssourl  from  any 
point  outside  the  State'  ■*  * * shall  be 
accompanied  by  a health  certificate, 
stating  that  such  catt-lo  are  free  from 
symptoms  of  lnl actions  or  contagious 
dls oases*.  * - * w”. 

o assume  that  the  legislature  meant  tiiat  the  cattle 
described  In  th  first  proviso  to  Section  1 of  the  Act,  above  set 
out,  were  to  te  subjected  to  the  test  therein  provided  for  when 
such  cattle  were  bein  moved  as  provided  in  the  first  paragraph 
oi  Section  1,  above  set  out,  or  that  the  Legislature  Intended 
as  If  the  first  proviso  to  -action  1 read. 
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"*  -.t  * * resale  cattle  and/or  bulls  for 
dalr:/  or  breeding  purposes , entering  Missouri 
from  any  point  outside  the  State  shall  be 
accompanied  by  a tuberculin  test  Miart  show* 

Ing  that  the  animals  have  passed  a negative 
test-  * a * »" 

So  construed  and  that  far  the  / ct  Is  workable. 

2.  It  is  the  part  or  the  Act  dealing  with  cattle  Iron  public 

or  railway  feed  yards,  public  stock  yards  or  other  established  place 
of  sale,  auction  or  barter  located  within  this  State,  hat  we  en- 
counter the  difficulty.  You  Infer  In  you r letter  that  the  Act  says 
or  moans, 

♦All  cattle  shipped  Into  this  State  or 
(shipped}  from  one  point  to  another 
wUhtnTKo  State* 

but  we  cannot  so  read  the  /ct.  It  roads  to  us  as  If  It  were  written, 
tn  the  first  paragraph  of  - ect ion  1,  that 

"All  cattle  entering  Missouri  from  any  point 
outside  the  State  or  all  cattle  entering 
lssov-rl  from  any  public  or  railway  feed  yard 
located  within  ; ha  State*  * shall  be  accompan- 
ied by  a health  certificate,*  * *" 

and,  us  to  the  first  proviso  to  Section  1,  that, 

"l  emale  cattle  and/or  bulls  for  dairy  or 
breeding  purposes  entering  Missouri  from 
any  point  outside  the  £tate  or  entering 
dlssourl  from  any  public  or  railway  feed 
yards  located  within  the  State*  * s:  all  be 
accompanied  by  a tuberculin  test*  - * *sn 

Of  course  cattle  cannot  enter  the  State  Mien  they  are  at  a 
yard  within  it  and  that  part  of  the  Section  Is  void  because  It  does 
not  mean  anything. 


3.  e reach  the  conclusion  that  the  only  enforcltle  parts 

of  the  Act  ora  those  prohliltlng  cattle  entering  this  State  from 
points  outside  the  State  without  an  accompanying  health  certi- 
ficate or  tuberculin  test  chart. 
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11'  the  eattls  In  question  were  entitled  to  be  examined 
or  tested , the  examination  or  test  should,  have  been  completed 
prior  to  the  moving  ol'  the  cattle  because  cattle  are  required  to 
be  examined  or  tested  on  entering  Missouri  or,  if  the  Act  means 
as  you  construe  It,  before  leaving  any  such  yard  as  Is  mentioned 
in  *he  let  and  not  afterward.  The  Legislature  Intended  to 
prevent  the  spread  of  disease  among  cattle  by  prohl  itlng  the 
shipping  or  moving  of  certain  cattle  until  certain  tests  and 
inspections  had  been  made,  but  the  Legislature  did  not  word  Section 
1,  so  as  to  give  it  its  full  probably  Intended  effect,  that  is  it 
does  not  include  cattle  shipped  from  one  point  to  another  within 
this  State, 


van  if  the  Act  covered  the  shipment  in  question,  your 
deputies  had  no  authority  to  per  :lt  or  order  a shipment  to  go 
forward  until  you  were  prepared  to  furnish  the  required  certificate, 
yet,  the  shipment  having  been  directed  to  proceed  with  orders  to 
complete  the  test  at  the  point  of  destination  a Jury  would  not 
likely  convict  a shipper  of  transporting  cattle  without  a proper 
certificate. 


CONCLUSION 


It  Is  our  opinion  that  there  could  not  be  a successful 
prosecution  under  the  facts  as  detailed  in  your  letter  and  under 
the  Act  above  referred  to, 

*'e  are  returning  your  In  closures  herewith. 


Very  truly  yours. 


GILuc-HT  Li  Mb 

Assistant  Attorney  General, 


APPROTEDt 


(T^T^ZTMTcS — 

Attorney  t*eneral, 

GL;LC 
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LABOR:- Concern  charging  no  lee  i rora  applicant  or  employee , out 
furnishing  training  course  for  compensation  "to  persons 
seeking  employment,  is  not  within  Section  13190,  reouiring 
a license. 

/.)■  ' ri  i i t ••/ 
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Mrs.  Mary  Edna  Crusen, 

Labor  Commissioner, 

Jefferson  City,  Missouri. 

Dear  Mrs.  Cruzen: 

We  are  acknowledging  reoeipt  of  your  letter  in  which 
you  inquire  as  follows: 

•Will  you  please  advise  if  a comnany  one rating 
as  per  the  enclosed  letters,  is  subject  to  pay- 
ing a license  fee  the  same  as  a fee  charging 
employment  agenoy? 

I will  appreciate  your  opinion  on  this  question.* 

8ection  13190,  R.  9.  Mo.  1939,  among  other  things,  pro- 
vides: 

•Bo  person,  firm  or  eorporatlon  in  this  state 
. shall  open,  operate  or  maintain  an  employment 

office  or  ageney  for  hire,  or  where  a fee  is 
charged  to  either  applicants  for  employment  or 
for  help,  without  first  obtaining  a license  for 
the  same  from  the  state  commissioner  of  labor 
and  industrial  inspect  ion.  • • *• 

As  we  interpret  the  above  ssotion  any  person,  firm  or 
corporation  who  shall  open,  operate  or  maintain  an  employment 
office  or  ageney  for  hire,  is  required  to  take  out  a license. 

If  such  person  maintains  an  office  or  agency  where  a fee  is 
charged,  either  to  applicants  for  employment  or  applicant  for 
help,  they  must  also  take  out  a license.  Vs  understand  It 
makes  no  difference  whether  the  fee  is  charged  against  the 
employer  seeking  the  help,  or  the  employee  seeking  the  employ- 
ment. The  question  then  pertinent  to  your  inquiry  is  Aether 
or  not  it  can  be  said  that  this  concern  is  operating  an  ageney 
for  hire,  or  whether  a fee  is  charged  the  person  seeking  em- 
ployment or  the  employer  seeking  the  labor. 

It  apoears  from  the  letter  which  you  have  attached  to 
your  inquiry  that  this  concern  has  been  appointed  personnel 
manager  for  a number  of  firms  and  they  have  been  authorised  to 
employ,  for  these  ooncernt,  sales  people.  They  state  specifi- 
cally that  no  charge  is  made  to  the  employee  who  seeks  the 
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employment.  This  apparentl j is  true  unless  It  can  be  contended 
that  the  112.00  paid  for  the  training  and  guidance  course  is 
a fee  charged  the  employee  with in  the  meaning  of  the  above 
statute.  Apparently  the  oontract  with  their  clients  does  not 
provide  any  compensation  to  be  paid  by  the  employer  for  this 
service.  It  is  apparent  that  they  received  their  income  for 
the  service  rendered  in  return  for  the  course  of  salesmanship 
which  they  give  to  the  applicants. 

It  is  true  that  they  find  employment  for  people  and 
they  only  give  this  teaching  course  to  persons  vho  find  employ- 
ment through  their  service.  They  perform  a service; that  is, 
the  salesmanship  course  for  the  applicants,  and  that  is  what 
their  charges  are  for.  While  this  appears  to  be  a olose  Ques- 
tion, we  doubt  that  this  oonoern  is  operating  an  employment 
agency  for  hire  or  where  fees  are  charged  to  persons  seeking 
employment  within  the  meaning  of  the  statute.  They,  no  doubt, 
perform  a sere  ice  over  and  above  the  employment  feature.  If 
the  varioua  concerns  would  employ  their  own  salee  people  and 
then  require  them  to  take  this  course,  that  clearly  would  not 
be  within  the  statute.  The  fact  that  they  eolioit  people  to 
take  the  course  and  find  employment  for  them  we  do  not  believe 
brings  them  within  the  statute. 

We  believe  before  this  concern  would  eome  within  the 
statute  that  they  must  charge  and  accept  a fee  or  compensation, 
either  from  the  applicant  seeking  the  employment  or  from  the 
employer  seeking  the  help.  The  applicant  does  not  pay  any  fee 
to  be  placed  with  these  oon corns,  nor  does  the  employer  pay 
ferny  fee  for  the  persons  employed. For  the  $13. (X)  paid  by  the 
applicant  each  applicant  receives  a six  weeks  training  course 
in  salesmanship,  which  we  do  not  believe  would  be  bonsidered 
a fee  within  the  purview  of  the  statute. 

It  is  therefore  our  opinion  that  unless  the  applicant 
pays  a fee  for  the  purpose  of  getting  employment,  or  the  em- 
ployer pays  ^£e  In  order  to  aooulre  the  employee,  that  this 
concern  woul?Tfome  within  the  statute.  We  do  not  believe  the 
fact  that  the  & pi leant  pays  for  and  taken  a training  course 
of  Itself  is  sufficient  to  bring  it  within  the  statute,  even 
though  the  transaction  contemplates  that  the  person  taking  the 
course  might  find  employment  by  reason  thereof. 

Very  truly  yours, 

j^L/f  , . J 

.U'ist rmt  Attorney  Genera^ 

APPROVED: 


Attorney  General. 


FWH:S 


V.  O 
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- Tools  not  In  use  by  Commission  may 
loaned  bj  them  on  public  project*- 


rrenber  11,  1935. 


ion.  ailace  rossley 
tate  Administrator 
ivll  orks  Administration 
Jadlson  Sotel  Bu’ldlng 
Jefferson  ~lty,  fliioirl 


Tear  r.  rossley! 

e are  In  rec  1 nt  of  the  following  letter  fro  - you  t 

"There  are  several  state  Institutions  who 
have  bee  allotted  an  allotment  from  the 
Federal  Civil  orVre  \6 nlnlstration  funds 
which  would  pay  for  all  labor  involved, 
but  at  the  prerent  time  these  state  insti- 
tutions ar-  unable  to  f net! on  with  the 
Federal  C-vll  orbs  Administration  due  to 
the  fact  that  th«y  are  nable  to  furnish 
small  tools  to  put  their  men  to  work.  mr 
tate  Highway  Commission  has  In  storage  at 
the  present  time  the  desired  tools  and 
equipment.  If  so  nlaced  in  the  hands  of 
the  state  Institutions  these  men  would  be 
able  to  go  to  work  1 -mediately. 

I should  like  from  you,  and  should  appre- 
ciate It  greatly,  an  opinio-  addressed  to 
the  State  highway  Commission  which  would 
ear rant  the  lending  of  th* se  tools  for  use 
on  the  tate  rejects  at  the  various  insti- 
tutions. 

Tt  Is  understood,  of  course,  that  the  insti- 
tutions will  be  responsible  ror  the  equip- 
ment used.  The  equipment  tc  be  a state 
charge  against  the  Institution.  Of  course, 
this  is  an  emergency  and  I hope  you  can  give 
Instant  anmroval." 


.-.on#  allace  ’rospley 


Dec#  11,  1085# 
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© respectfully  decline  to  comply  with  your  request  that 
our  opinion  be  directed  to  the  ctate  Commission  on  the 

natter  sought,  and  In  lieu  thereof  advise  you  In  the  premises# 

Yo<  ha^e  our  annroval  to  use  thlr  letter  if  it  will  a elFt  you 
to  accompli eh  what  you  reek# 

You  state  that  this  Is  an  emergency  and  many  -nen  will 
be  ^laeed  to  work  If  they  are  able  to  obtain  the  use  of  small 
tools  which  are  the  property  of  the  ftate  Highway  Commission  and 
in  storage  at  the  present  time#  Tm  specifically  remind  you  that 
the  own»rship  and  possession  of  these  tools  remains  In  the  bate 
Highway  Commission  and  If  same  are  loaned  for  use  by  the  men  or 
^Ivil  orks  Administration  projects  they  must  be  returned  to  paid 
Commission  when  it  so  directs*  No  right  or  Interest  in  them 
accrues  to  the  borrowers,  if  loane.  to  them, 

e see  no  legal  reason  why  th'se  snail  toolr  not  now  ured 
by  the  : tmte  highway  Commission  may  not  be  loaner:  to  the  men 
engaged  In  this  mubllc  work  and  with  your  assurance  that  sane  will 
be  ta!  en  care  of  and  the  Institutions  be  respon  sible  therefor  w# 
believe  the  ! tate  .lghway  Cownission,  tc  helm  out  in  thlr  emergency, 
will  honor  yo> r request. 


Yours  very  truly* 


James  b#  HomBostel 
Assistant  ’ ttorney-denerml 


A t tom  ey-  General 


J .Hi’  0 


In  re  • 


Taxi-Drivers  required  to  obtain  contract  hauler's 
permit  to  trah sport  persons  over  irregular  routes. 

r t • f £ - £ i • - - ' / 
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January  14,  1333 


Mr.  S.  ?.  Dalton, 

Prosecuting  Attorney, 

Cape  uirr.rde  u County, 

Cape  Gir  rdeau,  Sis  ouri. 

De: r SirJ- 

your  letter  of  December  cth,  193D  has  been  referred  to  me  for 
attention. 

In  that  letter  you  requested  an  opinion  s to  whether  or  not 
the  information  for  arded  by  you  states  a sood  cause  of  action 
•.gainst  taxi-drivers  o era ting  over  the  highways  without  a her- 
mit, ^nd  also  whether  or  not  this  mat  er  is  of  such  general  in- 
terest a to  justify  an  appeal  fro;  the  court's  orci^r  mashing 
the  Information* 

It  occurs  to  me  that  the  inform,  tion  might  be  more  specific  nd 
perhaps  about  in  the  following  form,  following  th,:  Inted  ords, 

"v.’il’fully  and  unit:  fully”, 

" engages,  as  his  principle  business,  in  the  trans- 
portation for  compensation,  of  persons  from  >leee 
to  place  over  public  highways,  under  a contract  and 
agreement  with  such  person  or  persons,  and  as  such 
contr-  ct  hauler,  end  under  a contract  and  agreement 
for  compensation  furnish  transportation  for  the  oerson 

of  over  the  put  lie  highways,  to -It: 

From  to  

without  first  h ving  obtained  from  the  Missouri  Public 
Service  Commission  a contract  h?  uler'  oormit. « n 

It  also  oc  urs  to  me  th  t,  Ca  e Girarde  u no  Jackson, Mi  souri 
are  on  l.  j ..gu  r route  within  the  meaning  of  Section  5&64,(p) 

Laws,  1931,  p.  305,  then  it  would  be  well  to  chrrge  the  defend- 
ants for  the  violation  of  Section  5l?0  (e)  Laws  1931,  p*  310, 
because  it  Quid  appear  from  your  statement  of  the  facts  th  t 
the  defendants  are  contract  htu'ers  within  the  neenin  of  Section 
5 64,  (c)  , La*s,  1.J31,  p.  305,  and  as  such  b e no  right  or 
authority  under  any  la;-;  to  accept  persons  for  tr  ns  port;  tion  from 
a point  on  a regular  route  destined  to  a -oint  on  a regular  route. 
In  this  connection,  it  might  be  well  to  draw  the  inform  tion 
following  the  printed  portion  in  the  folio* in?  I ngu  ge: 


F i LED 
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engages,  as  his  principle  business, in  transportation 
for  compensation, of persons  from  p3f:ce  to  place  over 
ublic  highways  under  a contract  and  agreement  ith 
such  person  or  persons,  and  as  such  contract  hauler 

and  under  a contract  and  agreement  with  

for  compensation,  then  and  there 

furnish  transportation  to  from  Cape 

Cirarde  .u,  Missour  , ; point  on  a regular  route,  to 
Jackson,  Missouri,  a point  on  a regular  route. B 

It  appears  that  there  are  no  cases  in  Missouri  on  the  cueetion 
raised  by  your  letter,  and  that  an  appe  1 for  test  case  in  this 
instance  by  you  would  be  feasible*  In  this  connection,  I &m 
not  unmindful  of  Section  1 £97,  b.  g.  Mo.  1929,  making  it  the 
duty  of  the  Prosecuting  At  orney  to  appear  In  the  St.  bouts 
Court  of  Appeals. 

Yours  very  truly. 


FEASiaifi  ii.  hlAGAH 
Asst.  . ttorney  General 


A PhOTED: 


HGY  McKiTTnICK 
Attorney  General 


FEK/sih 


PUBLIC  SERVICE  COMMISSION: 


Commission^  doeB  not  have  jurisdiction 
to  discontinue  train  service  where 
such  action  would  burden  interstate 
commerce . 

/h  c j-"*  / 6 7 /£  / V - ^ 


February  3 , 1933 


Honorable  Elliott  M.  D-opf 
Prosecuting  Attorney 
Jefferson  City,  Missouri 


Dear  Mr.  Dampf: 


as  follows: 


Your  letter  dated  February  2,  1933 , makes  inquiry 


"Will  you  kindly  give  me  your  opinion  as  to 
whether  the  Publio  Service  Department  of 
Missouri  hrs  the  authority  to  authorize  the 
disoontlnuatlon  of  service  on  the  Bagnell 
Branch  of  the  Missouri  Pacific  Railroad  and 
the  further  authority  to  permit  them  to  take 
up  their  tr&oks  after  such  hearing" . 

We  assume  that  the  Brgnell  Branch  referred  to  is 
situated  wholly  within  the  state.  Whatever  power  the  Public 
Service  Commission  of  the  State  of  Missouri  has  with  reference  to 
the  discontinuance  of  service  of  railroads , where  the  Public 
Service  Commission  has  jurisdiction,  is  found  in  Section  5167, 
Revised  Statutes  Missouri,  1929.  The  authority  therein  delegated 
to  the  Public  Service  Commission  by  the  legislature  has  been 
construed  in  State  ex  rel  v.  Public  Service  Commission,  270  Mo. 429. 

If,  upon  a hearing  before  the  Publio  Service 
Commission,  on  applic  tlon  of  the  Missouri  Pacific  R ilroad  Company 
to  discontinue  its  train  service  on  the  Bagnell  Branch  of  such 
railroad,  it  appears  that  such  branch  of  the  railroad  ie  being 
operated  at  a clear  loss  to  the  Company  but  if  it  should  further 
appear  that  a continued  operation  of  euch  branch  road  would  be  a 
burden  on  the  interetate  business  of  the  Wail road,  in  that  the 
loss  on  such  branoh  would  have  to  be  taken  c&re  of  out  of  income 
collected  from  interstate  business,  then  the  Public  Service 
Commission  of  Missouri  would  not  have  jurisdiction;  the  jurisdiction 
would  be  in  the  Interstate  Commeroe  Commission  since  there  was  a 
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Februa  ry  3,  1933. 


showing  airde  that  interstate  commerce  had  been  burdened  by  a 
continued  operation  of  the  road.  We  take  notice  that  the  Missouri 
Pacific  Railroad  Company  is  engaged  in  interstate  commerce. 

See,  State  of  Texas,  et  al,  v.  R.  R-  Go. 258  U.S.304,66  L. Ed. 566, 

State  of  Colorado  v. United  States, 271  U.S.153,70  L. Ed. 878, 

Transit  Commission,  et  al,  v. United  States,  et  al,  284  U.S. 

360,  76  L.Ed.  342, 

Assuming  that  the  Bagnell  Branch  of  the  Missouri  Pacific 
Railroad  Company  is  wholly  within  this  state  and  assuming  that  the 
Missouri  Pacific  Railroad  Company  is  engaged  in  interstate  commerce, 
and  as sximing  that  on  a hearing  it  appeared  that  Bagnell  Branch  was 
being  operated  at  a clear  loss  and  that  there  was  no  public  necessity 
for  the  maintenance  or  operation  of  service  on  the  branch,  and  if  it 
appeared  from  the  evidence  that  the  loss  caused  by  the  operation  of 
the  branch  was  reflected  in  or  taken  up  by  earnings  of  the  Company 
gained  from  engaging  in  interstate  commerce,  then  in  our  opinion 
the  Public  3ervice  Commission  of  Missouri,  under  the  cases  above  cited  , 
would  not  have  authority  or  jurisdiction  to  grant  a certificate  or 
make  an  order  in  the  premises. 


Very  truly  yours. 


GILBERT  LAMB 

Assistant  Attorney  General. 


approved: 


Attorney  General. 


GL:LC 


T xation,  auctions  10  and  33  of  Art.  10 
of  the  Constitution  oons trued  md  applied. 

rU  ) S l 7 ^/] 


May  13.  1933 

'filed! 
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i quo  r a tie  dOllott  M.  Daqpf  ~ 

i'xo  ecu  tin* ' At  to  ney 
dole  Oounty 

Jefferson  01  ty.  Missouri 


ftQADJ  AM  13  BKIlXiaibS 

: • *19^0 


Dear  Jlr: 

This  la  to  acknowledge  your  letter  of  t y 3nd.  1933. 
which  la  as  follows I 

■*>1111  you  kludly  give  mo  your  o >inion  as 
to  w.ieth  r the  Oounty  of  Oolo,  having  a 
pro  'arty  valuation  of  :lh#00nf0X^.00f  oan 
levy  a revenue  tax  In  the  sum  of  Fifty 
Junta  ( O.uOJ  on  the  iundrea  Ool  or 
valuation  wider  hoot Ion  11.  of  Artlole  10. 
of  the  Constitution  of  Missouri  and  an 
addition  tax  wider  .action  23,  of  .Ur tide 
11),  not  zo  ejnoeeu  floaty-five  Cento  (.10.25J 
on  th>;  Hundred  dollar  valuation,  for  road 
.md  bridge  urpoaes  only.  4 

jectlon  11  of  Article  10  of  the  Conn  tl  tut  ion  of  Misourl , 
In  port  pertinent  to  your  inquiry,  provides  as  follow*: 

•Taxes  for  oounty,  city,  town  and  iohool 
purposes  may  be  i.vi^d  on  nil  subj  eta 
and  objects  of  taxation;  but  the  valuation 
of  property  therefor  shall  not  exceed  the 
valuation  of  the  same  pro  perty  In  such  town, 
olty  or  Softool  district  for  ;tats  and 
county  p' .rposee.  ••••!»  counties  having 
ten  million  dollars  -md  unci  r thirty  million 
collars,  said  r te  shall  not  exoced  fifty 
cents  on  the  Hundred  dollars  valuation;  * • *• 

Jectlon  22  of  Article  10  of  the  Constitution  of  Missouri 
provides  ns  follows: 

•In  addition  to  tuxes  authorised  to  be 
levied  for  oounty  purposes  under  and  toy 
virtue  of  s.otloa  11,  artlole  X of  the 
Constitution  of  this  .State,  the  oounty 
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oourt  in  tho  several  counties  of  thle 
: tita  not  under  tewnehlp  or^  oil ration, 
and  the  to  *n?.  ilp  boar  a of  ilreotors  in 
the  several  count Ijs  uider  tomship 
organization,  may,  in  th>ir  dlsoretion, 
levy  and  collect,  in  the  sane  a-^iner  as 
dt.  te  and  county  taxes  ax  e col  eotod,  a 
special  tax  not  exoc.dlng  twenty- five 
cents  on  each  JlOO  valuation,  to  be  used 
for  road  and  bridge  sir  jo  see,  but  for 
no  other  purpose  what  vers  and  the  power 
hereby  given  said  county  court?  and  tom- 
ship boards  Is  deelf  red  to  be  a discre- 
tionary power*1* 

oeotlon  7890  K.  a*  do.  3.9  39 1 reads  as  follow  x 

* fee  county  o urts  in  the  several  count lea 
of  this  state,  having  a population  of 
less  than  two  hundred  nd  fifty  thousand 
inhabit  ;mts,  at  the  Hay  tarn  t.  hereof  In 
eaon  year,  shall  levy  upon  all  real  and 
I*  reonai  property  made  taxable  by  law  a 
tax  of  not  more  than  twenty  contn  on  the 
one  hundred  collars  valuation  aa  a road 
tax,  wnloh  levy  shall  be  ool looted  and 
paid  into  the  county  treasury  as  other 
revenue,  and  shall  be  placed  to  the  credit 
of  the  * county  road  and  bridge  fund.  * 

.3 notion  7891  H.  i.  Mo.  19.39,  reads  In  pert  aa  follows! 

“In  addition  t the  levy  authorised  by 
the  preo  ding  , cotton,  the  county  courts 
of  the  count ies  of  t Is  state,  other 
than  those  under  township  organization, 
in  their  ul  oration  way  lovy  and  ool  .eat 
n spselsl  w i 1 nut  « xo- •*>. iim | t Pent/-  ' t vc  c e n t s 
on  eaoh  one  hunilrsd  dollar*  valuation, 
to  be  unod  for  road  and  bridge  xirpoees, 
but  to*'  no  other  purposes  whatever,  and 
the  same  shall  be  known  and  designated 
as  •the  special  road  and  bridge  fund* 
of  tlie  county* 
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The  supreme  C urt  In  construing  the  above  sections  with  the 
constitutional  710 visions  supra.  In  the  ones  of  Jtate  ox  rel.  and 
to  Use  of  Oovlngtoa  County  Collator,  v.  abash  ay.  Co.,  3 3.  V. 
(3)  l.eu  300,  uaed  the  following  lnn*7uage: 

* • >e  axe  olorrly  of  the  opinion  that  the 
tax  levy  required  by.  soot  ion  10663  ( tec.  7890 
<m  J.  !o.  1939)  le  not  a peel  CL  or  additional 
levy  within  the  meaning  of  sootlou  32,  art.  10, 
of  the  Constitution.  It  has  been  several  times 
held  that  a road  tax  levy  under  seotlon  10683 
Is  kOV<  mad  by  section  11,  art.  10.  (Citing 
many  casts)  .*•••» 

And.  further: 


*•  * * * There  are  lutln  tloun  to  the  contrary 
lu  'it  te  ex  rel.  A.,  f.  A .3.  7.  Ry.  do.,  310 
no.  587,  000,  275  9.  1.  932,  but  that  case  *>  8 
overruled  by  at;  te  ex  rel.  v.  Peiolacot  Land 
A Cooper  ge  Co.,  supra  (29o  8.  I.  l.o.  01).*  * • * 

And  further 1 

■*  -action  10683  refers  to  the  same  road  tax 
that  was  de\lt  with  by  J action  943(1,  R.  J.  Mo. 

1399,  before  c iotiun  32,  rjpt  10  of  the  Con- 
stitution was  adopted.  .cation  10(383  (Ceo.  7p91 
<.  3.  .Mo.  1939)  la  the  one  that  provides  for 
road  taxen  under  seotlon  33,  art  10,  of  the 
Constitution.  It  tuthorlses  a n pedal  or  ddl- 
tioixl  levy  up  to  the  full  35  cent  maxi . jum  set 
by  that  emotion  of  the  Constitution,  nd  pre- 
empts the  whole  of  th  t field.  The  application 
of  the  t>o  statutes  (seotlon  10082  ana  section 
10603)  la  this!  Under  the  foruer  a road  tax  of 
not  exceeding  30  cents  on  the  *100  valuation  must 
bo  levied  as  a part  of  the  goner  >1  tax  levy  of 
the  county  within  section  11,  art  10,  of  the 
Constitution;  and  If  additional  rood  revenues 
re  nooeesary,  the  oouuty  court  nay.  In  its 
<11  oration,  levy  on  additional  road  tax  up  to 
25  cent a on  the  3100  valuation  under  seotlon 
10683  and  300 t Ion  22,  art.  10,  of  the  Constitution. * 
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And  farther  on  page  361  i 

*|t  la  ole  rly  within  the  right  and  authority 
of  the  tteaerul  Asembly  to  pass  lava  authorizing 
count  It-  a to  exercise  the  taxing  power  subject 
to  liifd  tat  Ions  acre  confining  then  those  set 
by  the  Constitution  itself,  except  in  instance* 
where  the  Constitution  gives  the  taxing  tsuthor- 
ltles  mi  uncontrolled  discretion,  ns  was  done 
by  auction  23  of  article  1C.  • 

In  the  case  of  3$ats  ex  rel.  and  to  Use  of  Kersey,  (Collector 
of  Revenue,  v.  Peal soo t band  A Cooperage  Co.,  39b  3.  «.  l.o.  Bl, 
the  dupreaae  (lourt  In  no,  a aid: 


4 The  rate  fixed  for  county  purposes  in  counties 
having  $10,000,000  sad  not  exceeding  ‘>30,000,000 
is  30  cents  on  the  100  valuation;  hence  only 
30  oentx  on  the  '100  valuation  la  left  for 
other  goner al  county  purposes.  It  ie  net 
likely  the  legislature  could,  in  fairness  to 
other  de&ands  for  county  purpoe-  s,  fix  the 
lauxiiflUHi  rate  for  road  pur  poses  higher  then  30 
acuta  on  the  ^100  valuation.  Again,  If  % high- 
er rate  was  fixed  it  would  apply  to  all  counties 
in  the  state,  and  isri;:y  of  these  counties  would 
not  need  the?  aaeunt  of  .Money  realized  fro.-i  a 
higher  rate  of  taxation.  Thar  fore  w#  conclude 
that  the  power  granted  to  the  county  courts  of 
tills  state  by  section  33  of  article  10  of  the 
Constitution  to  levy  an  ool  ct,  In  their 
discretion,  a peoiai  tax  not  to  exceed  3b 
cants  on  the  1100  valuati  n for  road  rued  bridge 
purposes,  is  a power  to  be  used  in  emergencies, 
ne  In  the  judgment  of  the  court  an  emergency 
exists,  sad  that  this  power  was  lodged  by  the 
org  nie  law  with  the  county  courts  that  thee 
emergencies  night  be  speedily  taken  ere  of. 

The  foot  that  the  fund  realised  from  a levy 
under  section  33  of  article  10  of  the  flonsti- 
tutton  is  for  county  purposes  Is  not  controll- 
ing or  even  persuasive.  Certainly,  it  eauinet 
be  class! fled  under  general  county  purposes, 
for  this  classification  is  fixed  by  law 
(section  13366  R.  3.  1919)  <:3ee.  9874  H.  3*  Ho. 
1939);  and  the  Constitution  classifies  It  as 
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a speol&i  road  and  bridge  tax. 

It  will  be  uotai  that  the  provision  Uniting 
the  tax  levy  for  oouiity  purposed  to  10 
per  cent.  In  excess  of  the  amount  oroluced 
by  the  rate  of  levy  for  the  previous  year, 
la  ramie  a part  of  toe  statute  limiting 
the  auauut  of  the  annual  tax  for  county  ur— 
poeea,  w.uich  statute  la  authorized  by  section 
11  of  article  10  of  the  Constitution.*  • *" 


And  furt.  erl 

**  • •'  *Ufttii4<  In  mi-ul  the  exprea  grant  of 
power  to  the  county  court a In  section  33  of 
article  10  of  the  Constitution,  and  the 
evident  purpose  of  tne  organic  law  In  lodging 
thia  oowur  in  said  courts,  we  hold  that 
section  1 3666  (see.  9b73  A.  ft.  .'to.  1939  J 
as  amended  by  the  haws  of  1921  and  1933  (u&ws 
of  ulSGourl  1931,  p.  678,  now  .,aws  of  1^33, 
p.  374j,  is  unconstitutional  cad  void  In  ao 
far  an  It  ay  have  been  lateniied  by  the 
Legislature  to  limit  th  power  grant  d to 
the  county  court*  in  section  33  of  article 
10  of  t*  e state  Constitution.  In  ao  hold- 
ing wo  do  not  assume  tm  Legislature  in  ended 
to  limit  the  power  grated  to  the  county 
count n in  said  section  of  the  Con  iStltutlozu 
We  t*  ink  the  Legislature  only  intenaed,  by 
sect  Ion  13666,  as  attended  by  the  lass  of 
1931  and  1923,  to  limit  rates  of  tax  l«vy  for 
County  nirpo  ea  wnla.  it  o uitrcl  .ed  by 
statutes  fixing  said  rates.  It  follows  that 
the  cecity  court  of  feral scot  county  could 
legally  exclude  the  special  read  and  bridge 
tax  for  1936  in  determining  whctnsr  it  was 
within  the  law  requiring  that  the  tax  levy 
for  183b  ah  uld  not  be  increased  more  than 
10  per  cent,  of  the  amount  collected  for 
taxes  for  1934.  f-.la  conclusion  dlaijoeev 
of  the  other  assignment  of  error. 

The  o<oee  of  .it  ate  ex  rel.  v.  toil  road,  310 
MO.  PH7,  379  8.  *«  933,  should  be  overruled," 


l&m.  Slliett  it,  jiM  Apf. 
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May  13,  1933 


It  Is  th&ref ore  aur  oolnioa  that  the  county  court 
aay  levy  a revenue  tax  In  the  eua  of  bOit  on  the  >100 
valuation  under  ;*  c fciuu  11  oi  art*  10,  and  an  additional 
tax  under  section  39  of  art.  10,  not  to  exceed  3S£  on 
the  ?100  valuation,  eajae  to  be  used  for  road  and  bridge 
purposes  only  and  not  for  any  oth‘>r  uuroo^e* 


Yours  very  truly. 


smm  u.  horm  AdTXb, 

leal  tant  attorney  siene  al. 


APPftUVKP  , 

Attorney  den*s,cNxl. 


j mm 


COl  .JlASrS! — salary  warrants  held  In  pose  salon  of  county 

clerk  for  purpose  of  distribution  to  payee  not 
“■  subject  to  garnishment. 


June  13,  1933 


Hon*  Slllott  lamp* 
Pro  s ecu  tint;  Attorney 
Cole  County 

Jefferson  City,  Missouri 


FILED 

i O * 

! ^ 


Dear  biri 

Tula  Is  to  acknowledge  your  letter  of  Juno  a,  1033, 
will  on  Is  as  follows! 

*9111  you  klndxy  advise  the  undersigned  If 
a Justice  of  the  Peace  may  attach  a salary 
warrant  in  tne  hands  of  the  County  Clerk, 
after  said  warrant  has  boon  signed  by  the 
County  Treasurer  and  returned  to  the  County 
Clerk  for  oistrlbutlon  to  the  official*." 

A garnish' tent  being  it  rooted  to  your  county  clerk  rakes 
It  neO'  ssary  for  aim  to  file  an  newer  to  a me.  In  ills  answer 
he  should  state  the  f cts  regarding  his  adding  the  warrant  for 
the  owner  as  stated  In  your  letter;  also,  that  he  does  not  have 
In  his  posses  ;ion  any  goods,  Moneys  or  effects  of  the  person 
mentioned  in  the  garni s isaut;  that  he  Is  a mblle  officer; 
that  the  salary  v;irrant  is  payable  to  the  person  It  in  issued 
to  and  .met  be  presented  by  suon  -arson  or  his  assignee, 
exec  tor  or  administrator)  to  the  county  treasurer  for  payment; 
th  t the  warrant  Is  an  order  oh  funus  held  by  the  county  treasur 
and  the  county  treasurer  is  not  subject  to  garni ehment*  The 
fl  Ing  of  an  answer  mokes  up  the  lcsue  in  the  matter. 

lection  1390  A.  3.  Jto.  1930,  reads  as  follows] 

*AH  persons  shall  be  subject  to  garni  sh»  nt, 
on  attach  sent  or  execution,  who  re  named 
as  garnishees  In  the  writ,  or  have  in  their 
possession  goods,  :3oneya  or  * fleets  of  the 
defendant  not  actually  seized  by  the  officer, 
ami  ala.  debtors  of  the  defend  nt,  and  such 
otner a s the  plaintiff  or  hi a attorney  shall 
direct  to  be  summoned  ike  garnishees. " 


( ju.  anott  u oanpf.) 
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.fune  13,  1833 


You  *111  note  that  this  statute  mokes  all  parsons  subject 
to  garnishment  on  attachment  or  execution  if  they  have  In  their 
possession  goods,  aoneys  or  effects  belonging  to  the  defendant 
or  If  they  be  a debtor  to  the  defendant*  The  question  then 
would  be  whether  or  not  the  county  clerk  wan  a debtor  of  the 
defendant  or  if  he  had  in  hio  possession  goodu,  rvjneya  or  effeote 
of  the  d fen  .ant?  You  state  the  county  olerk  Is  itcldlng  the 
saiary  warrant  for  the  sole  purpose  of  distribution  to  the 
person  entitled  to  it.  This  brings  ua  to  the  question  as  to 
rh  t does  the  salary  warrant  represent  ami  how  county  funds 
arc  eld  and  disbursed? 

auction  13136  H*  3,  So*  1829,  provides  th  t the  county 
treasurer  shall  receive  all  monaya  payable  Into  the  county 
treasury  and  disburse  same  on  arranto  druwn  by  order  of  the 
county  court*  l otion  13163  R.  3*  li  * 19:39,  provides  that  when 
a demand  against  a county  is  presented  to  the  county  court  it 
shall  (after  determining  the  aum  due  from  th<  county)  order 
its  clerk  to  issue  a warrant  therefor.  Jeotlon  12171  R.  3. 

•o.  1939,  provides  that  county  treasurer  si  tall  pay  ■ .ny  warrant 
raw  a gn  hi:  a unless  auoh  ;.:jaxrant  preaenteT'for  payment  >y~ ' 
the  ^er  ion  in  whose  favor  it  .is  hrawau  or  by  nls  a sign*©,  execu- 
tor or  administrator*  Tuts  section  further  provides  thot  if  there 
be  no  money  in  thu  treasury  the  treasurer  shall  so  certify  such 
fact  i.n  the  ouok  of  the  warrant*  Jeotlon  13172  R*  3.  ?lo.  1939, 
provides  a f jrra  of  aaslgnomt  for  th<-  warrants* 

You  will  note  th  t the  funds  of  the  county  ore  in  the 
posses  ilon  of  the  county  treasurer  and  same  are  disbursed  by 
warrants  drawn  upon  the  funds,  and  th  t payment  of  warrants  are 
made  to  the  person  t whom  they  are  Issued  after  they  are  pre- 
sented to  the  county  treasurer  by  him  or  his  assignee,  executor 
or  administrator*  Thus  no  one  except  the  person  to  whom  they 
axe  issued  have  any  Interest  In  them  and  for  any  person  to  have 
an  Interest  In  them  they  uat  be  assigned* 

The  law  Is  well  nettled  that  a county  treasurer  may  not 
be  garnisheed,  lection  1390  R.  8*  No.  1929,  In  part  reads  mm 
follows: 


•*  # *nox  shall  ny  county  collector, 
county  treasurer  or  municipal  cor  .'or- 
ation, or  any  officer  thereof,*  • • • 


( on.  Klliott  u Oaupf.) 
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JUne  13,  1933 


be  liable  to  be  auisionod  as  garnish**;*  * ‘ 
Hawthorne  v.  City  of  ’/t.houls,  11  ’o.  59 

Shepard  v.  Cape  Girardeau,  l ;}.  h 305. 9 

From  the  foregoing  It  is  our  o inion  th«  salary  warrant 
held  for  distribution  by  the  county  clerk  la  not  subject  to 
^amishtasnt  on  attachment  or  execution. 


fours  very  tru  y. 


jam  ;a  !4.  i^suraosTSiU, 

Assistant  Attorney  General  . 


APPHOfiSJ 


Attorney  G nfral. 


XH  KK:  dl'A'i#'  0OA3J  I CiUdlTIKC  AJ1)  Gi  n aiCTIo-.s:  KIM 

Yo  .i.h  .'  ohVu>  tL~  I'Artgil'Ta. 

•«  - ■ / ' • ^ * 


June  14,  1933. 


.Jr 


Hon.  Kill  tit  . Damp f 
Prosecuting  Attorney 
Cole  County 

Jefferaoa  City,  Missouri 


*)ear  Six l 


This  Pegnurtraent  1.3  in  receipt  of  your 
letter  of  June  8 In  which  you  request  an  opinion 
txom  this  of floe  on  the  following  a tat©  of  fotui 

*WU1  you  kindly  advise  the  under- 
signed if  tine  Executive  ecret  ry 
of  the  dtate  Hoard  of  Charities  and 
(J  rr actions  baa  the  right  and  poser 
to  return  a editor  child  from  t a 
state  institution  at  Carrollton  to 
its  parents,  defers  said  oiilld  has 
reached  the  age  of  twenty-one,  when 
the  Juvenile  Division  of  the  Circuit 
Court  baa  oidereu  said  o .ilu  oota- 
dtvafl  to  the  ears  ami  custody  of 
the  State  B ard  of  Chari tise  and 
Correct!  na  until  she  as  attalno; 
the  a e of  twenty— one  years.  And  lias 
not  modified  said  order.* 

V\9  State  Home  for  Children,  whieh  was 
established  at  Carrollton  in  1931  i>y  an  act  of  the 
Legislature,  receives  dependent  ami  neglected  chil- 
dren who  are  legally  c . emitted  uy  tlxe  Juvenile  Courts 
to  the  o&re  -:f  the  State  9 ard  cf  Cii&rities  and  Cor- 
rections. ( a.  a.  Mo.  1939,  1409I>-14110). 

Boot  Ion  14101,  II.  8.  Mo.  1939,  ao  fax  as 
It  is  pertinent  to  the  nreeent  inquiry  prvldea: 


11 -ill  g iudtnenta  to  said  homo  shall 


i Hon.  £111  tt  i*  danpf 


Juno  14,  1933. 


be  rwuie  by  the  juvenile  court  of 
tiie  county  of  such  child 1 a bona 
fft.dc  residence.  ******** 


‘Section  14106,  n,  3.  Ho.  1931 , provides: 

* i&id  board  ho  fix  as  practicable 
el  will  scour  e bones  far  such  children 
in  proper  families,  ox  the  board  m&y 
place  tine  <AU4  with  i ca  ]>&re?it9, 
guardian  or  oust  4 tan  without  sur- 
rendering gu-  rdi&uahip  of  e&id  child 
ox  It  nay  place  such  child  in  a proper 
fatally  hone  during  idtorlt/  or  for  a 
shorter  perl  4.  (haw#  1931,  p.  89, 
ioo.  13.) 


lection  1410?,  H.  3.  Mo.  1939,  provides: 

**  whenever  any  such  child  has  become 
eelf-eupp  rtiag  or  hi  a parent  a, 
guardian  or  custodian  have  become 
able  t<>  px  vide  for  him  and  are 
otherwise  suitable,  the  hoard  my 
dlsafctrge  hi.  *j  ..  ,?v«;x  on  t,n.  i**dt*a- 

ahip  of  the  beard  call  cease,  and 
e shall  bo  entitled  to  hie  earnings, 
with  p m to  contract  for  is  ser- 
vices, or  ah'ill  be  retur  s«d  to*  the 
o xetody  of  his  parents,  guardian  or 
Custodian  as  the  board  may  direct. 

( I *&we  19.31 , p , 89  p Seo  • 14.) 


Therefore,  in  view  of  the  foregoing,  it  is 
the  opinion  of  this  department  that  when  a Juvenile 
91 Vision  of  the  Circuit  Court  hag  oundilti  a child 
to  .ho  care  and  custody  of  the  state  vi.>ard  of  Omrttiea 
&na  0 -x-reetions  under  Article  4.  Char. ter  13b,  . 0. 

Uu.  193*  - , the  said  surd  of  Ci  taxi  ties  and  Corrections 


Han.  £111  U M.  Jawpf 
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June  14,  1933, 


i.my,  Uittittr  Sections  14100  Sad  14107  H.  S.  Ko,  1929, 
return  said  Minor  child  from  the  State  institution 
at  Carrollton  to  lta  parent®. 


Very  truly  yours. 


APPU  VKU;  JOHM  S,  HUfniAJI,  JR. 

Assistant  Attorney  Osnsrsl . 


HOT  ! OKI  TO  I OX 

Attorney  General 


JSH/AJ 


Bfcu.  BILL: 

y 


Brewers  or  their  agents  may  sell  or  give 
away  taps,  vents  or  other  vending  equipment. 


August  3,  1933 


FILED 


Honorable  Elliott  fit*  Bampf 
Prosecuting  Attorney 
Jefferson  City,  Missouri 


Dear  Mr*  Dampft 

This  Department  acknowledges  receipt  of  your 
letter  dated  June  29,  1933,  as  follows! 

"Will  you  kindly  advise  the  undersigned 
if  brewers  or  the  distributing  agent# 
of  tne  breweries  can  sell  or  give  away 
taps  and  vents  to  fit  beer  kegs  or  If 
they  can  sell  or  give  away  any  other 
beer  vending  equipment*” 

In  an  opinion  Issued  by  this  office  dated  July 
2b,  1933,  addressed  to  Dr.  M*  0*  Balne,  Food  and  Drug  Super- 
visor, Jefferson  City,  Missouri,  it  was  held  that  shat  is 
known  as  house  dill  Number  23,  or  the  doer  dill,  does  not 
prevent  brewers  or  their  agents  fro*  selling  or  giving  away 
tpas,  vents  or  other  beer  vending  equipment* 


Very  truly  yours. 


GILBERT  LAMB 

Assistant  Attorney  General, 


APPROVED* 


ROY  McKITTRICk 
Attorney  General* 


W 


GLtLC 


HA'Lf-.s  TkX:  '.Then  country  clubs  serve  rooms,  eels  and  drinks 
strictly  to  their  members  and  not  to  the  general  public,  such 
sales  are  not  taxable  if  the  club  itself  conducts  the  selling  of 
the  rooms,  meals  and  drinks;  if  same  are  sold  in  the  name  of  the 
club  by  private  individuals  for  profit,  such  sales  are  taxable. 


Jeptember  11,  1935* 


iff 


Honorable  Joseph  T.  Davis, 
attorney  at  La w. 

Boatmen’s  Bank  Building, 
dt.  Louis,  Missouri. 


Deer  dir: 


This  department  Is  in  receipt  of  your  letter  of  aug- 
ust 28  requesting  an  opinion  as  to  whether  or  not  the  dales 
Tax  aet,  which  became  effective  on  august  27,  1935,  applies  to 
private  country  clubs.  The  second  paragraph  of  your  letter, 
which  contains  your  precise  question  is  as  follows: 

"The  strictly  private  country  clubs 
located  in  ot.  Louis  County  are  organ- 
ized under  the  fro  Forma  Decree  .statute 
of  this  otate,  or  are  voluntary  trusts. 

Jill  of  these  clubs  are  operated  for  the 
social  and  athletic  benefits  of  members, 
without  gain,  benefit  or  advantage  of 
a financial,  economic  or  pecuniary 
profit.  The  club  does  not  furnish  or 
sell  any  of  its  services,  rooms,  meals 
or  drinks  to  the  public,  and  is  in  no 
wise  engaged  in  any  business  in  which 
the  public  can  participate  or  be  served. 

All  of  its  privileges  and  facilities 
are  confined  exclusively  to  its  regular, 
subscribing  and  bona  fide  members,  in 
which  no  non-member  can  participate 
except  as  a guest  of  such  Member,  and 
even  then,  cannot  participate  except  cn 
the  account  of  such  member,  in  other 
words,  a non-member  of  such  a club  cannot 
purchase  any  rights,  privileges,  services, 
meals  or  drinks  In  or  upon  the  premises 
of  such  club  for  any  consideration 
whatsoever. " 


Hon.  Joseph  T.  Davis 
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dept.  11,  1935 


V.'e  no  to  you  refer  to  the  fact  that  most  country  clubs 
are  organized  under  a Pro  Forma  Decree  and  state  that  "all 
of  these  clubs  are  operated  for  the  social  and  athletic  bene- 
fits of  members,  without  gain,  benefit  or  advantage  of  a 
financial,  economic  or  pecuniary  profit".  Dec.  1 of  the  oales 
Tax  *«t,  sub-section  (c)  (Laws  of  Mo.  1935,  p.  413-414)  defines 
"business"  as  follows: 

"'Business',  includes  any  activity 
engaged  in  by  any  person,  or  caused 
to  be  engaged  In  by  him,  with  the 
object  of  gain,  benefit  or  advantage, 
either  direct  or  indirect  and  the 
classification  of  which  business  is 
of  such  character  as  to  be  subject  to 
the  terms  of  this  Act.  The  isolated 
or  occasional  sale  of  tangible  personal 
property,  service,  substance,  or  thing, 
by  a person  not  engaged  in  suoh  bus- 
iness does  not  constitute  engaging 
In  business,  within  the  meaning  of 
this  act." 

We  interpret  the  above  section  to  mean  that  it  is  not 
an  essential  element  that  the  business  so  engaged  in  be  organized 
for  gain,  benefit  or  advantage  In  such  a manner  as  to  profit 
financially  or  economically,  or  that  a pecuniary  profit  be  the 
object.  On  the  other  hand,  if  the  business  be  not  organized  for 
the  purpose  of  gain  or  profit  financially  but  a benefit  or 
advantage  be  the  objeot  or  the  result  of  the  organization,  then, 
we  construe  such  business  to  be  within  the  terms  of  the  ^ct. 

oec.  1,  sub- section  (a)  of  the  .act  (Laws  of  k.o.  1935,  p. 
413)  defines  "person"  as  follows: 

"'Person*  includes  any  individual, 
firm,  copartnership,  joint  adventure, 
association,  corporations,  municipal 
or  private,  estate,  trust,  business 
trust,  receiver,  syndicate  or  any 
other  group  or  combination  acting  as 
a unit,  and  the  plural  as  well  as  the 
singular  number." 

It  is  our  opinion  that  the  words  "or  any  other  group  or 
combination  acting  as  a unit"  cover  country  clubs  and  other 
organizations  organized  by  a Prs  Forma  Decree. 

Having  determined  that  private  country  clubs  come  within 
the  term  "business" , we  shall  next  consider  whether  or  not  the 
jiCt  imposing  the  equivalent  of  ljt  sales  tax  actually  imposes  the 
same  on  private  country  clubs,  dec.  2,  sub-38 ct ion  (1)  (Laws  of 
Mo.  1935,  p.  416)  provides  : 


Hen.  Joseph  T.  Davis 
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Lept.  11.  1935. 


"A  tax  equivalent  to  one  per 
cent.  (1?*)  of  the  amount  of 
sales  or  charges  for  all  rooms, 
meals  and  drinks  furnished  at 
any  hotel,  tavern,  inn,  restaurant, 
eating  house,  drug  3tore,  dining 
car,  tourist  cabin,  tourist  camp 
or  other  place  in  which  rooms, 
meals  or  drinks  are  regularly 
served  to  the  public. " 


Jection  2 of  the  *.ct  places  a tax  equivalent  to 
l£  of  the  price  paid  or  charged  on  the  sale  of  all  tangible 
personal  property.  Under  sub-section  (e)  of  dec.  1 the 
term  "sale  at  retail"  ia  defined;  when  tangible  personal 
property  is  sold  for  resale,  such  sale  is  not  considered 
a sals  at  retail.  The  *.ct  also  contains  certain  definite 
specific,  denominated  and  enumerated  lines  of  business  which 
do  not  sell  tangible  personal  property  but  which  render 
certain  services,  substances  and  things* 

'*’e  are  at  a loss  to  understand  why  the  Legislature 
saw  fit  to  include  meals  and  drinks  in  sub-section  (1)  supra, 
as  the  selling  of  meals  and  drinks  unquestionably  constitutes 
sales  of  tangible  personal  property.  It  Is  not  a service 
such  as  the  furnishing  of  rooms  in  hotels,  taverns  "or  other 
places  in  which  rooms,  meals  or  drinks  are  regularly  served 
to  the  public." 

You  state  that  meals,  drinks  and  rooms  are 
served  exclusively  to  the  members — that  the  public  generally 
may  not  participate  or  purchase  meals,  rooms  or  drinks  from 
the  club;  therefore,  it  cannot  be  said  that  rooms,  meals  or 
drinks  are  regularly  served  to  the  public.  It  is  therefore 
the  opinion  or  this  department  that  when  rooms,  meals  and 
drinks  are  served  exclusively  to  bona  fide  members  of  a 
private  country  club,  such  sales  are  not  subject  to  the  lj( 
tax. 


In  arriving  at  this  conclusion  we  ere  not  unmindful 
of  the  decision  in  the  case  of  State  ex  inf.  v.  Missouri 
Athletic  and  dt.  Louis  Clubs,  261  do,  576,  wherein  Judge 
'alker,  in  discussing  the  question  of  the  Missouri  Athletic 
and  3t.  Louis  Clubs  being  eligible  to  obtain  an  intoxicating 
liquor  license,  said: 


Hon.  Jo L.a ph  T.  Juvis 
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"In  view  of  the  statute  (3ec. 

7188,  ]&•£>.  1909)  declaring  that 
*no  person  shall,  directly  or 
Indirectly,  3ell  intoxicating 
liquors  in  any  quantity  less 
than  three  gallons,  either  at 
retail  or  in  the  original  package, 
without  taking  out  a license  as 
a dramshop-keeper,*  it  is  unlawful 
for  an  incorporated  social  or 
athletic  club,  without  first  ob- 
taining a license  as  a dramshop- 
keeper,  to  dispense  liquors  to 
its  members  at  a price  paid  or  to 
be  paid,  whether  for  profit  or 
otherwise." 

The  section  under  consideration  in  that  case  was 
a general  one  which  placed  no  qualifications  on  the  seller 
of  the  intoxicating  liquor,  while  in  the  instant  case  the 
rooms,  meals  and  drinks  in  question  must  be  regularly  served 
to  the  public  in  order  to  be  taxed.  Phis,  the  private  clubs 
are  not  doing,  according  to  your  statement— the  rooms,  meals 
and  drinks  are  only  served  to  the  members  of  the  club  and  not 
to  the  general  public. 

?«e  proceed  to  the  next  question  which  arises  in  this 
connection,  i.e.,  if  the  members  do  not  pay  the  tax,  who  is 
the  user  or  consumer  liable  for  the  tax?  Under  the  terms  of 
the  Act  a sale  of  services  is  not  defined,  and  as  heretofore 
stated,  there  is  no  exemption  for  a resale  as  is  the  case  with 
tangible  personal  property.  It  must  be  conceded  that  if  rental 
of  rooms  "not  regularly  served  to  the  public"  is  not  subject 
to  the  tax,  then  the  Item  of  rooms  passes  out  of  the  question 
and  the  Jtate  does  not  derive  any  tax  from  any  one  for  such 
rooms. 


xJt  first  blush  there  appears  to  be  a conflict  In  the 
terms  of  sub-section  (a)  of  oee.  2,  which  relates  to  the  tax 
of  ljt  on  the  price  paid  or  charged  for  a sale  of  tangible 
personal  property,  and  sub-section  (I),  which  we  have  construed 
to  be  a special  section  relating  solely  to  the  taxing  of  sales 
or  charges  for  meals  and  drinks  furnished  in  any  hotel,  tavern, 
inn,  restaurant,  eating  house,  drug  store,  dining  car,  tourist 
camp,  or  other  place  in  which  rooms,  meals  or  drinks  are 
regularly  served  to  the  public,  because  sub-section  (a)  is  a 
general  section, dealing  with  every  sale  of  tangible  personal 
property  wherein  the  same  is  not  made  for  resale,  while  as  we 
have  stated  before,  sub-seotion  (1)  appears  to  deal  definitely 
with  the  question  of  the  items  of  meals  and  drlnk3  when  regularly 
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served  to  the  public  by  the  businesses  mentioned  in  sub-section 
(i),  regardless  of  the  fact  that  same  may  be  independent  of 
and  take  precedence  over  sub-section  (a). 

Ufa  further  conclude  that  when  the  meals  and  drinks 
are  not  served  by  the  various  lines  of  business  enumerated  in 
sub-section  (i),  they  are  subject  to  sub-section  (a)  because 
they  are  tangible  personal  property;  in  either  event  the  tax  is 
the  some  and  is  imposed  In  the  same  manner  in  both  sections. 

We  are  of  the  opinion  that  when  a sale  is  made  to  the 
club  of  meals  and  drinks  (not  to  the  individual  members  of 
the  club),  said  club  Is  the  user  and  consumer,  and  becomes  liable 
as  purchaser  for  the  tax.  The  members  of  the  club,  we  think, 
correspond  to  members  of  a family,  house-hold  or  private  boarding 
house,  and  hence  the  meals  (groceries)  and  drinks  are  subject 
to  payment  of  the  tax  at  the  time  of  purchase  by  the  club. 

In  arriving  at  this  conclusion,  we  have  assumed  that  the 
members  or  officials  of  the  club  conduct  or  have  under  their 
personal  supervision  the  selling  of  rooms,  meals  and  drinks. 

If  the  rooms,  meals  and  drinks  are  sold  In  ths  name  of  the  club 
but  said  selling  is  conducted  as  & business  by  a private  individ- 
ual who  makes  a profit  from  the  sales  to  the  members,  then,  in 
that  event,  sales  of  rooms,  meals  and  drinks  to  the  members  would 
be  taxable. 


Respectfully  submi tted , 


GLLIV^R  3.  liCLiiK, 

assistant  attorney  General. 


iPlROViiD : 


JOE;  W;  HCFF2JAI;,  Jr.  , 
(acting)  attorney  General 


OWNiifi 


railroads 


Employee  of  railroad  company 
who  merely  author Izee  Company 
to  deduct  portion  of  hie  pay 
for  insurance  premiums  may 
revoke  such  agency  at  will. 


el  mar 

i s uri. 
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■c  ore 
you  i or  iire 


ae'.nowledgin*  receipt  of  your  letter  ir  ~nich 
; c follOTc: 


fort  ier  reference  to  our  conversation  relative 
to  deduction  of  insurance  premiums  in  employees  py 
bv  railroad  co^ariee,  I rr*  setting  out  herewith  an 
pxa  .pie  of  t :e  ha, idling  of  this  proposition  bv  the 
llinois  Central  11  road,  end  will  certain  y * re- 
ciate  your  opinion  a?  to  ~hetneT  or  rot  t , ir  deduction 
can  br  terminated  by  the  employee  ~-.cn  he  der-irec  to 
do  so . 


I'  c 111  inois  Central,  on  October  lot  , submitted  tne 
1m  o ’ "roup  Insur-' ,ce  to  their  e oloyeee.  n -e  fcllc-- 
i’-r  In  substantially  tv»  e^ree-ent  - ich  -as  signed 
bv  t e employee  at  tie  tire  of  entering  t >ie  '-roup  If-; 


’]  ct  by  apply  for  the  firoun  Insurance  to  w ich  y 
occupation  entitles  -c  under  t e 111  inn  in  Central 
Sypten  ol an  and  1 ailt  oriee  the  HI  inoic  Central  "y*  te  i 

to  deduct  _ fro-  my  re  ■ each  r.-inth  tc  cover 

y r hare  of  the  ’-reriu  -r  and  to  decrease  or  iacreere 
t is  f ount  in  accordance  -*ith  the  Cc'ireny'r  in.-- urn-  ce 
"Inn  ".id  r.y  increase  i arc  a d decrease  cr  increase 
in  ir  sure  ce. 1 

A re  at  many  of  the  employees  ■?  ve  become  dinratisfied 
wit  i t.:ie  p.nd  have  atte -pted  to  -it  ,dre~  fro  ^artici- 
pat ion  in  taie  insurance  lan,  t ? railroad  c’  -anv 
ref-irinr  to  permit  vi  thdro^al  end  ccntinulnr  1 n deduct 
premiums  from  t ,p  npy  c -echs  of  employees, 

will  certainly  ar  reciote  your  opinion  an  to  •-  letirer  or 
-*ot  the  railroad  co  oany  can  continue  to  ro^erly  "Hite 
deduction  aft  r the  e-  ilovee  har  indicated  his  leoire 
to  withdrew.* 

1 ’ ou  in cr-i ire  whet  er  or  <ot  an  e ployes  ay  discontinue  is 
na-  --rents  under  the  "reran  policy  tshen  out  by  t'-e  Illinois 
Central  System.  'Tndcr  tin  nut  or izat ion  set  out  in  full  in 
your  letter  we  are  of  the  opinion  that  all  the  e ployee  did 
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■was  to  alee  the  railroad  cornaiy  his  agent  for  the  ^unoee 
of  paying  a portion  of  the  premium  which  w'p  to  be  peid  by 
the  employee.  As  me  understand  these  Group  policies,  gen- 
erally a portion  of  the  rrer  ium  is  paid  by  the  railroad 
c ^n”  and  the  balance  ie  paid  b'‘  the  employee.  The  por- 
tion o^id  by  the  railroad  company,  however,  does  not  five 
them  any  interest  in  the  subject  matter  of  the  insurance, 
or  in  the  proceeds  of  the  policy.  They,  no  doubt,  *re 
pro  ted  by  a paternalistic  attitude  to  assist  in  the 
ta  inr  of  these  policies  for  the  protect  on  of  t‘  eir  em- 
ployees. 3uch  osltion  u on  their  part  is  commendable. 

y such  act,  however,  they  acauire  no  interest  whatever 
in  tie  contract  of  insurance  or  in  the  proceeds  of  the  policy. 

e do  not  understand  that  this  contract  of  insurance  is 
different  so  far  as  the  employee  is  concerned  from  any  other 
* .ich  he  might  acquire,  so  far  as  his  being  able  to  withdraw 
therefrom  and  quit  aylng  premiums  at  his  option. 

Toe  general  law  ie  tnat  the  principal  may  revo'e  t .e 
authority  of  his  agent  at  will,  unless  such  agency  be 
coupled  with  an  interest  in  the  subject  natter  a r the  agency* 
The  general  rule  is  aptly  expressed  in  dur’.e  v.  Priest, 

50  . A,  210,  312,  where  it  is  said: 

"The  principle  is  rudimentarv  that  ns  between  principal 
and  agent  the  authority  of  the  latter  in  revocable  at 
any  time  if  not  couoled  with  an  interest.  The  ’ 4 ority 
of  the  agent  to  represent  the  principal  depends  u^on  t ve 
will  and  license  of  the  principal.  It  is  the  act  of 
t e Principal  which  creates  the  authority*  it  is  for 
nis  benefit  and  to  subserve  his  purposes  that  it  is 
c -tiled  into  being;  and,  unless  the  agent  has  acquired 
■itn  the  authority  an  Lit  erect  in  the  subject- met  ter , 
it  is  in  the  principal's  interest  alone  that  the  authority 
1 3 to  be  exercised.  The  agent  has  no  right  to  insist 
upon  a further  execution  of  the  autiority  if  the  prin- 
cipal desires  it  to  terminate.  It  is  a general  rule 
that  as  between  principal  and  agent  the  authority  of 
the  latter  may  be  revoked  by  the  former  at  his  "ill  et 
any  time  and  with  or  "ithout  reason  therefor,  except 
where  the  agent's  uthorlty  is  coupled  with  an  interest* * 

In  31  Cyc.  1297,  the  question  of  authority  coupled  -ith 
an  interest  is  discussed  as  follows: 

"The  most  important  exception  to  the  general  rule  above 
stated  that  an  agency  ie  revocable  et  the  pleasure  of 
tue  principal  exists  in  the  cane  of  a rower  of  attorney 
coupled  with  an  interest  in  the  subject-matter  t ereof. 

In  the  absence  of  a stipulation  that  the  power  nay  be 
revoked,  it  is  frou  its  nature  irrevocable  by  act  of 
tue  principal  without  the  agent's  consent,  whet  er  so 
expressed  or  not.  To  bring  a ca.se  within  the  exception 
it  is  necessary:  (ij  That  the  mower  and  the  interest 


h'on.  Pel  mar  Dael , 


-3- 


Seote-ber  2?>,  1 3?. 


should  be  counled  or  united  in  ooi.nt  of  tine;  that  they 
should  coexist.  "Hence  the  interest  must  exist  in  the 
subject-matter  of  the  power,  and  not  merely  in  that 
which  is  produced  by  an  exercise  of  the  no wer.  If  the  arent's 
interest  exists  only  in  the  nroceeds  arising  from  an  execu- 
tion of  the  power,  the  over  and  the  interest  aie  not 
coupled  in  point  of  time,  since  the  cower , in  order  to 
produce  interest,  mustbe  exercised,  and  bv  its  exercise 
it  is  extinguished.  The  interest  does  not  cone  into  being 
until  the  po~er  is  gone.  (3)  That  the  cover  and  toe  interest 
should  be  coupled  wit  a reference  to  their  subject-matter. 

They  must  exist  with  reference  tc  toe  same  tiling.  For 
this  reason  also  it  is  necessary  that  the  agent's  interest 
should  exist  in  the  subject-matter  of  the  power,  and  not 
merely  in  that  which  is  produced  by  an  exercise  of  the  cower, 
(3)  That  the  oower  and  the  interest  should  be  couni ed  with 
reference  to  the  r.erson  in  whom  they  are  vested.  They 
must  be  united  in  the  same  person.  And  (4)  That  the  power 
and  tne  interest  should  be  coupled  with  reference  to  their 
source.  They  must  be  derived  by  the  agent  from  the  same 
person. " 

finder  the  foregoing  rules  we  conclude  that  the  authority 
given  the  railroad  comnany  by  the  employee  is  not  an  authority 
counled  with  an  interest  in  the  subject-matter  of  the  agency. 

The  railroad  company  has  no  interest  whatever  in  the  contract 
of  insurance,  or  the  proceeds  to  be  derived  t lercfrom.  It  is 
the  life  of  the  principal  which  is  insured  and  the  beneficiaries 
way  be  anyone  designated  by  the  principal.  Under  no  circum- 
stances could  the  railroad  company  claim  any  right  under  the 
policy  so  far  as  the  proceeds  are  concerned,  or  hove  any  right 
to  designate  to  whom  the  policy  would  be  payable.  In  our 
opinion,  therefore,  the  railroad  company  has  no  authority 
coupled  with  an  interest  in  the  policy.  The  fact  that  it 
voluntarily  contributes  toward  the  premium  does  not  r.ive  it 
an  interest  in  the  subject-matter  of  the  agency.  The  fact 
that  it  is  interested  in  having  all  of  its  employees  insured 
does  ot  ive  it  any  interent  whatever  in  the  subject-matter 
of  the  agency,  which  is  the  insurance  obtained.  The  only 
authority  the  railroad  company  has,  u’ deT  the  above  author!* 
zation,  is  to  deduct  the  premiums  from  the  employees'  nay 
check.  Such  pro vie  on  only  goes  to  the  convenience  of 
collecting  the  arou  t the  e : loyee  owes. 

It  is,  therefore,  the  opinion  of  this  Department  that 
under  the  above  aut  orization  the  railroad  com  any  ie  ; erely 
tne  agent  of  the  e ployee  for  the  nur-ose  of  paying  is  portion 
of  the  premiums;  that  tne  railroad  company  agency  ir  not 
coupled  with  an  interest  in  the  subject-matter  and,  therefore, 
such  authorization  may  be  revoked  at  the  will  of  the  employes 
without  the  consent  of  the  r-’ 11  road  company. 


NEPOTISM: 


County  official  permitting  relative  to 
render  personal  service  to  him  does  not 
violate  Section  13  of  Article  XIV  where 
relative  fills  no  official  position  and 
does  not  render  service  to  the  State 
in  such  capacity. 

October  4,  1933. 

Ijr.  11  lot t . Dampf, 

Prosecuting  Attorney, 

Jefferson  Cit”,  icsonri. 


Derr  Sir: 

e are  achnowl edgin-;  receipt  of  your  letter  in  wnc  i vou 
inouire  r.s  follows: 


"Vill  you  kindly  advise  re  if  it  is  a violation  of 
tie  Anti-Nepotism  for  a county  official  to 

alio*  a Berber  of  "hie  family  to  aid  hir  in  the 
duties  of  iis  office.  This  official  has  n t t se 
authority  to  appoint  anyone  in  his  office,  pnd  tne 
county  court  does  not  mt&.e  any  allowance  for  t is 
clerk's  ire,  and  due  to  the  family  relation,  r 
’ orh  is  of  ?.  gratuitous  nature.'* 

Section  13  of  Article  XIV  of  the  Constitution  of  iasour 1 
rovides  rs  follows; 

"Any  public  officer  or  employe  of  t ;is  itnte  or 
of  p.nv  political  subdivision  thereof  who  e all, 
by  virtue  of  said  office  or  employment , have  the 
right  to  name  or  appoint  any  person  to  render 
service  to  the  State  or  to  any  political  subdivision 
thereof,  and  who  shall  name  or  appoint  to  such 
service  any  relative  within  the  f ourt  i d ep.ree, 
either  by  consanguinity  or  affinity,  shall  thereby 
forfeit  his  or  her  office  or  e r-loy  - ent.  * 

”nder  the  above  Section  oF  the  constitution,  anv  officer 
who  oarer  or  appoints  any  person  related  wjt  .in  t *e  fourth  de- 
roe  to  render  service  1 tate  s all  forfeit  is  office, 

e believe,  however,  the  proper  construction  to  be  placed  unon 
that  constitutional  provision  is  that  such  -erson  must  be 
am  ointed  to  hold  an  official  position  existing  un^er  the  lr-^s 
or  constitution  of  t his  State,  and  murt  render  service  to  the 
State  as  such.  Ne  believe  that  there  is  a distinction  between 
render! nr  service  to  the  State  in  an  official  capacity  and  in 
renderim  personal  service  to  a member  o'-  the  family  who  is  a 
nublic  officer.  The  test,  ax  re  understand  it,  is  whether  or 
not  the  perEon1tnooint.ed  to  fill  an  official  position  nod 

•t  er  le  renders  service  to  the  ^tate  in  such  official  ennacit^. 
here  a -ublio  officer  has  in  his  office  a.  ber  of  his  farily 
n o does  not  oc  :upy  an  official  position  nor  render  service  to 
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the  State  in  such  capacity,  but  whose  services  arc  rendered 
personally  end  fTatuitousiy  to  the  officer  by  re' son  of  the 
family  relationship,  we  do  not  believe  that  such  situation 
coses  within  the  orovision  of  Section  13  of  Article  IP/. 

You  state  that  the  county  official  permit*  ne’-bers 
of  his  family  to  aid  him  personally  in  the  (titles  of  his 
office;  that  such  person  does  not  hold  an  official  ^osit  on, 
and  tuat  her  work  is  of  a gratuitous  nature. 

It  is  therefore  the  opinion  of  this  Department  that 
the  county  official  in  permitting-  a member  of  hie  felly  to 
aid  him  personally  in  the  duties  of  bin  office  doee  not 
violate  the  provisions  of  Section  13  of  Article  XIV,  such 
relative  not  holding  an  official  position  and  not  rendering 
service  to  the  State  in  such  capacity. 


Very  truly  voure, 


; it  it  Attorney  General. 


API  ROVED: 


Attorney  General. 


r,T  :S 


Assessor  is  entitled  to  compensation 
for  making  additional  assessments  on 


income  tax  returns 


October  11.  1937 


Kr.  Elliott  V.  Pampf, 
tiro secrLi ting  Attorney, 
Jefferson  City,  ’lsnouri 


i.'e  are  acknowledging  receipt  of  your  letter  in  which  you 
incruire  as  follows: 


•Sill  you  Madly  give  me  your  opinion  as  to  **hether 
or  not  the  County  Assessor  is  entitled  to  receive  the 
B&rae  fee  for  additional  aesensiaents  on  income  tax 
returns  as  they  ere  entitled  to  on  the  original  return 


2S39,  provides  as  follows 


ction  101 -3,  0.  S 


"Assessors  end  collectors  shall  he  compensated  in  like 
manner  end  in  like  amounts  as  for  the  assessments  of 
other  taxes:  Provided,  that  in  counties  in  which  the 
assessors  and  collectors  are  oaid  a fixed  salary,  that 
in  a 'hit ion  to  the  salary  paid,  they  sh-'ll  be  oermitted 
to  charge  for  work  o°rforoed  in  t ie  assessing  and  collect' 
ing  of  the  income  tax,  as  orovided  by  this  article,  the 
same  fees  a:'  ue  charged  by  assessors  and  col’ectors 
whose  sal  pry  is  not  fixed  by  law,  and  which  fees  so 
charged  by  said  assessors  and  collectors  for  services 
rendered  in  assessing  and  collecting  income  tax  shall 
be  paid  bv  the  state." 


lection  10132,  R.  S.  o.  1929,  provides  as  follows 


" * * *At  any  ti  ;s  within  t iree  years  after  any  return 
shall  have  been  filed  the  auditor  shall  have  the  right 
to  examine,  during  the  usual  business  ours,  the  business, 
records  and  books  of  any  individual,  corporation,  joint 
stock  company,  joint  stock  association  or  partnership, 
snd  to  issue  a credit  skip  to  any  taxpayer,  if  more  tax 
has  been  paid  than  legally  due,  which  credit  shell  be 
taken  as  deduction  of  the  suceedine:  tax  or  taxes  based 
on  Incomes  to  the  extent  of  such  credit,  and  to  certify 
to  the  assessor  any  deficiency  determined  by  the  ouitifio*, 
and  not  returned  by  the  taxpayer;  and  thereupon  the 
assessor  shall  make  an  additional  assessment  in  accordance 
with  such  certificate  of  the  auditor,  including  all  penal- 
ties nrovided;  * * *." 
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Section  10135,  R.  3*  Mo.  1929,  states  that  the  assessor 
shall  be  compensated  in  assessing  income  taxes  in  like  manner 
as  to  the  assessment  of  other  taxes,  and  this  provision  applies 
whether  the  assessor  is  on  a fee  basis  or  a salary  basis*  Under 
Section  10132,  when  the  auditor  certifies  that  there  has  been 
a deficiency  not  returned  by  the  taxpayer  it  is  made  the  duty 
of  the  assessor  to  make  an  additional  assessment.  The  assessor 
is  compensated  according  to  the  returns  filed  and  preserved  . 
for  safe-keeping , I If  it  becomes  necessary  for  a new  assessment  V 
to  be  made  on  account  of  a deficiency  in  the  first  return  made 
by  the  taxpayer,  we  believe  that  the  assessor  is  entitled  to 
receive  the  same  fees  as  he  would  have  been  entitled  to  had  the 
return  been  an  original  on et//  In  other  words,  the  necessity 
for  making  the  additional  return  was  not  the  fault  or  failure 
on  the  part  of  the  assessor The  return  was  necessitated  by 
reason  of  the  fact  that  the  taxpayer  in  hifc  original  return 
failed  to  make  a correct  return.  The  statute  requires  the 
assessor  to  make  the  additional  assessment  and  when  he  does 
make  the  additional  assessment  ?/e  believe  that  he  is  entitled 
to  charge  therefor. 

It  is  therefore  the  opinion  of  this  Department  that 
the  assessor  is  entitled  to  include  additional  assessments  on 
income  returns  in  determining  the  compensation  due  him  as 
such  County  Assessor. 


Very  truly  yours. 


Assistant"  Attorney  General . 


APPROVED: 


Attorney  General 


EWH:S 
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-Municipal  corporation  is  not  entitled  to 
refund  of  gasoline  tax  on  purchases  mad© 
for  the  use  of  the  city. 


Mr.  Elliott  M.  Dampf, 
Prosecuting  Attorney, 
Jeffereon  City,  Missouri. 


Bovember  3,  IS 33. 


/ 


Dear  Sir* 


we  are  acknowledging  receipt  of  your  letter  in  which  you 
incruire  ee  follows: 


"Will  you  kindly  advise  me  if  the  city  li  entitled 
to  a refund  of  the  two  cents  gas  tax  on  cars  and 
motor-cycles  operated  by  city  on  official  business 
and  within  the  city  limits,* 

Section  7794,  R.  S.  Mo,  1929,  provides  as  follows: 

"For  the  purpose  of  providing  funds  to  complete  the 
construction  of  and  for  the  maintenance  of  the  state 
highway  system  of  this  state  as  designated  by  law, 
there  is  hereby  provided  a 1 icense  tax  ecrual  to  two 
cents  per  gallon  of  motor  vehicle  fuels  as  defined 
in  this  article  used  in  motor  vehicles  of  the  public 
highways  of  the  state,  which  license  tax  shall  apply 
and  become  effective  January  1,  1928.* 

Section  7795,  R.  8.  Mo,  1939,  provides  as  follows: 

•Every  distributor  shall  for  the  year  1935,  and  each 
year  thereafter,  when  engaged  in  such  business  in  this 
state,  pay  to  the  state  treasurer  an  amount  eoual  to 
two  (2£)  cents  for  each  gallon  of  motor  vehicle  fuels 
refined,  manufactured,  produced  or  compounded  by  such 
distributor  and ■ sold  by  him  in  this  state,  or  shipped, 
transported  or  imported  by  such  distributor  into  and 
distributed  or  sold  by  him  within  this  state  during 
such  year.  * 

Section  7796,  R.  S.  Mo,  1929,  provides  as  follows: 

•Svery  dealer  shall  for  the  year  1935,  and  each  year 
taereafter,  when  engaged  in  such  business  in  this 
state,  pay  to  the  state  treasurer  an  amount  eoual  to 
two  (3^)  cents  for  each  gallon  of  motor  vehicle  fuels 
sold  or  distributed  by  such  dealer  in  this  state  during 
such  year:  Provided,  however,  that  no  motor  vehicle 
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fuels  sold  or  distributed  by  such  dealer  and  which 
were  refined,  manufactured,  produced  or  coemounded  and 
eold  by  & distributor  in  this  state,  and  no  motor 
vehicle  fuels  eold  by  such  dealer  which  when  purchased 
by  him  were  contained  in  containers  or  packages,  other 
than  the  original  containere  or  packages  in  which  the 
same  was  shipped,  transported  or  imported  into  this 
state  auali  be  included  or  considered  in  determining 
the  amount  to  be  paid  by  such  dealer,  but  only  such 
motor  vehicle  fuels  as  were  shipped,  transported  or 
imported  into  this  state  and  urciiased  by  such  dealer 
in  the  original  packages  In  which  they  were  so  shipped, 
transported  or  imported  into  this  state  and  then  resold 
by  such  dealer  after  the  breaking  of  suoh  original  pack- 
age by  him  shall  be  included  or  considered  for  the  pur- 
pose of  computing  said  amount. " 

Section  7805,  R.  8.  ko.  1989,  provides  as  follows: 

"All  motor  vehicle  fuels,  as  herein  defined,  distributed 
or  sold  in  the  state  of  Missouri  by  any  distributor  or 
dealer,  shall  be  deemed  to  have  been  sold  for  use  in 
operating  motor  vehicles  upon  the  public  highways  of 
this  state:  Provided,  however,  that  any  person  who  shall 
buy  and  use  any  motor  vehicle  fuels,  as  defined  in  this 
article,  for  the  purpose  of  operating  or  propell ing  sta- 
tionary gas  engines,  farm  tractors  or  motor  boats,  or 
who  shall  purchase  or  use  any  of  such  fuel e for  cleaning, 
dyeing,  or  other  commercial  use  of  the  same,  or  who 
shall  buy  and  use  suoh  motor  vehicle  fuels  for  any  purpose 
whatever,  except  in  motor  vehicles  operated,  or  intended 
to  be  operated,  upon  any  of  the  nubile  highways  of  the 
state  of  Missouri,  as  defined  in  section  7759,  and  who 
shall  have  paid  any  license  tax  reoruired  by  this  article 
to  be  paid,  either  directly  or  indirectly  through  the 
amount  of  such  tax  being  included  in  the  price  of  euoh 
fuel,  shall  be  reimbursed  and  repaid  the  amount  of  such 
tax  directly  or  indirectly  paid  by  him,  upon  presenting 
to  the  inspector  an  affidavit  accompanied  by  the  original 
Invoice  showing  such  purchase,  which  affidavit  shall  state 
the  total  amount  of  such  fuels  so  purchased  and  used  by 
such  consumer,  other  than  in  motor  vehicles  operated  or 
intended  to  be  operated  upon  any  of  the  public  highways 
of  the  state  of  Missouri,  sb  hereinbefore  defined,  and 
snail  state  for  what  purpose  used.  Upon  the  receipt 
of  suoh  affidavit  and  invoice,  the  inspector  shall  cause 
to  be  repaid  the  amount  of  such  tax  to  the  consumer  afore- 
said, by  a warrant  drawn  by  said  inspector  on  the  state 
ro&d  fund  tfiich  shall  be  audited  and  allowed  by  the  state 
auditor  and  shall  be  paid  by  the  state  treasurer : Provided 
further,  that  application  for  refunds,  as  provided  herein, 
must  be  filed  with  the  inspector  within  ninety  (90)  dey* 
from  the  date  of  pur on as*  on  invoice. ^ 

Section  7794  above  provides  expressly  that  the  funds  aris- 
ing under  this  Act  shall  be  used  to  complete  the  construction  and  the 
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the  maintenance  of  the  state  highway  system  of  this  etate.  Section 
7795  provides  for  a tax  of  two  (3$)  cents  a gallon  on  each  gallon 
of  motor  fuel  refined,  manufactured,  sold,  etc.,  by  the  distributor. 
Section  7796  applies  the  same  tax  to  every  dealer  who  shall  sell 
or  distribute  motor  fuel  in  the  etate.  Section  7905  provides  for 
the  exemption  of  fuels  from  the  tax  when  used  for  certain  purroaes 
and  under  certain  circumstance  a.  ^e  find  no  exe  motion  in  Section 
7805  wh ich  would  exempt  gasoline  sold  to  a municipality,  whether 
it  be  used  in  a governmental  function  or  otherwise. 

You  inquire  whether  a municipal  corporation  is  entitled  to 

a refund  of  two  (2$)  cents  state  gaa  tax  on  oars  and  motorcycles 
operated  by  the  city  on  official  business  and  within  the  limits 
of  the  city. 

The  municipalities  and  political  subdivisions  of  the  state 
are  subject  to  be  taxes  by  the  State  of  Missouri,  unless  the  State 
has  in  some  way  exempted  them.  The  only  exeunt ion  contained  in 
the  Constitution  in  favor  of  municipalities  is  found  in  Section 
6 of  Article  X of  the  Constitution,  which  provides  as  follows: 

*fne  property,  real  and  personal,  of  the  State,  counties 
and  other  municipal  corporations,  and  cemeteries,  shall 
be  exempt  from  taxation.  Lots  in  incorporated  cities  or 
towns,  or  within  one  mile  of  the  limits  of  any  such  city 
or  town,  to  the  extent  of  one  acre,  and  lots  one  mile 
or  more  distant  from  such  cities  or  towns,  to  the  extent 
of  five  acres,  with  the  buildings  thereon,  may  be  exempted 
fro*  taxation,  when  the  same  are  used  exclusively  for 
religious  worship,  for  schools,  or  for  purposes  purely 
charitable;  also,  such  property,  real  and  personal,  as 
may  be  used  exclusively  for  agricultural  or  horticultural 
societies:  Provided,  that  such  exemptions  shall  be  only 

by  general  law.* 

tie  call  your  attention  particularly  to  the  fact  that  the 
above  section  exempts  the  real  and  personal  property  of  municipal 
corporations  from  taxation.  The  Constitution  does  not  exempt 
municipal  corporations  from  taxes  otner  than  taxes  upon  real  and 
personal  property.  The  tax  levied  under  Chapter  41  above  is  not 
a real  or  personal  tax,  but  is  a tax  levied  upon  the  dealer  or 
distributor.  It  is  true  that  the  tax  is  added  to  the  price  of  the 
gasoline  sold,  but  it  is  equally  true  that  all  state  taxes  levied 
upon  all  dealers  and  distributors  in  other  lines  of  business  are 
reflected  in  the  price  of  the  product  sold,  whether  it  be  to 
municipalities  or  to  individuals.  The  ouestion  as  to  whether  or 
not  * municipality  is  liable  for  a gasoline  tax  such  as  we  have 
in  this  state  is  a complicated  one  and  the  courts  are  divided  in 
their  opinions  concerning  it,  depending  a great  deal  upon  the 
wording  of  the  statutes  and  the  constitution  of  the  state  involved. 

There  is  one  line  of  cases  of  which  the  case  of  O'Berry 
v.  Macklenburg  County,  67.  A.  L.  R.  1304,  is  typical,  to  the  effect 
that  cities  and  counties  are  impliedly  exempt  from  such  a tax. 

The  theory  of  these  cases  is  found  in  the  following  quotation 
from  page  1308: 
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"Some  things  sxe  si  Trays  jjts  sump  ti  ye  ly  exempted  from  the 
operation  of  general  tax  laws  because  it  is  reasonable 
to  suppose  they  were  not  within  the  intent  of  the  Legis- 
lature in  adopting  them.  Such  is  the  case  with  property 
belonging  to  the  state  and  its  municipalities,  and  which 
is  held  by  them  for  outlie  purposes.  All  such  property 
is  taxable,  if  the  state  shall  see  fit  to  tax  it;  but 
to  levy  a tax  upon  it  would  render  necessary  new  taxes 
to  meet  the  demand  of  this  tax,  and  thus  the  public  would 
be  taxing  itself  in  order  to  raise  money  to  pay  over  to 
itself,  and  no  one  would  be  benefited  but  the  officers 
employed,  whose  compensation  would  go  to  increase  the 
useless  levy.  It  cannot  be  supposed  that  the  Legislature 
would  ever  nurposely  lay  such  a burden  upon  public  prop- 
erty, and  it  is  therefore  a reasonable  conclusion  that, 
however  general  may  be  the  enumeration  of  property  for 
taxation,  the  property  held  by  the  state  and  by  all  its 
municipalities  for  public  purposes  was  intended  to  be 
excluded,  and  the  law  will  be  administered  as  excluding 
it  in  fact,  unless  it  is  unmistakably  included  in  the 
taxable  property  by  the  Constitution  or  a statute." 

There  is  another  line  of  authorities  upholding  the  validity 
of  such  tax,  as  exemplified  by  the  esse  of  Crockett  v.  Salt  Lake 
County,  60  A.  L.  3.  page  867,  where  it  is  said  at  page  873: 

“The  court  pointed  out  that  undoubtedly  the  amount  of 
the  tax  finally  falls  uoon  the  purchaser,  as  it  would 
be  natural  for  the  seller  to  add  the  amount  of  the  tax 
to  the  price  of  the  commodity.  In  the  course  of  the 
opinion,  the  court  uses  this  language:  'The  language 
of  the  later  statute  is  definite  as  to  the  persons  who 
are  required  to  nay  the  tax  therein  provided.  The 
municipalities  are  in  no  way  relieved  from  the  burden  of 
paying  any  addition  that  may  be  added  to  the  price  of 
motor  fuels  which  may  be  occasioned  by  the  tax.  There 
is  no  indication  in  the  language  of  eitaer  of  the  statutes 
in  question  that  it  was  the  intention  of  the  lawmakers 
to  relieve  municipalities  from  the  burden  of  paying  any 
such  enhanced  price." 

We  therefore  have  two  lines  of  decisions  dealing  with  thi3 
question.  The  determination  of  your  inquiry,  however,  with  the 
aid  of  those  decisions,  must  depend  upon  the  Constitution  and 
statutes  of  this  state.  Section  S of  Article  X above  quoted 
does  unquestionably  exempt  from  taxation  the  real  and  personal 
property  of  municipal  corporations.  The  tax  levied  under  this 
statute  is  not  a tax  uoon  the  property  of  a municipal  corporation 
in  any  sense  of  the  word.  tJnder  Section  7795  the  distributor 
must  pay  the  tax,  and  under  Section  7796  the  dealer  must  nay 
the  tax.  It  is  what  is  commonly  known  as  an  excise  tax.  It  is 
true  that  the  excise  tax  is,  in  all  eases,  always  passed  on  to 
the  ultimate  consumer,  but  such  is  true  of  all  taxes,  whether 
they  be  excise,  property  or  otherwise,  because  all  taxes  are 
included  in  the  expense  of  doing  business  and  ultimately  are 
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passed  on  to  the  consumer,  le  therefore  conclude  that  it  would 
not  be  in  violation  of  Section  6 of  Article  X for  dealers  who 
sell  to  municipal  corporations  to  add  the  tar  in  question 
because  under  such  circumstances  the  gasoline  tar  is  not  a 
tax  upon  the  property,  real  or  personal,  of  a municipal  corpora- 
tion. 


Section  7305,  H.  S.  Mq.  1929,  provides  that  certain  gasoline 
sold  by  dealers  and  distributors  should  be  ere’ m t from  the  tar 
and  provides  for  refunds  in  favor  of  the  persons  named  in  spid 
Section,  The  section  does  not  exempt  gasoline  sold  to  municipali- 
ties by  said  dealers.  It  therefore  must  be  assumed  that  when 
the  Legislature  passed  a law  exempting  certain  persons  from 
the  paying  of  the  tax  under  certain  conditions,  that  it  impliedly 
expected  all  other  persons  not  exempted  to  pay  the  tax.  The 
tax  itself  is  levied  not  for  general  revenue  purposes  but  under 
Section  7794  for  the  completion  and  maintenance  of  the  State 
highway  system. 

In  Crockett  v.  Salt  Lake  County  above,  at  page  571,  it  is 

said: 


* It  thus  appears  that  the  tax  is  not  for  the  purpose 
of  raising  revenue  for  the  payment  of  the  usual  and 
ordinary  expenses  of  state  government,  but  for  the 
construction  and  maintenance  of  public  highways. 

These  highways  are  open,  net  only  for  the  use  of  the 
citixene  of  the  et&te,  but  for  others  traveling  within 
tne  state  and  for  the  counties  and  cities  in  the  dis- 
charge of  their  public  duties.  While  it  is  tfue  the 
statute  does  not  expressly  provide  that  the  municipal  ities 
of  the  state  shall  be  subject  to  the  tax,  nevertheless 
there  is  no  provision  or  language  found  in  the  act 
which  indicates  the  intent  of  the  Legislature  to  exempt 
or  relieve  counties  or  cities  from  paying  the  tax  im- 
posed upon  all  who  use  motor  vehicle  fuels  for  vehicles, 
engines,  or  machines,  movable  or  immovable,  within  the 
state.  On  the  contrary  the  admitted  purpose  of  the  legis- 
lation and  the  directions  contained  in  the  Act  as  to  the 
disposition  of  the  funis  so  raised  not  only  fail  to  indi- 
cate an  intention  on  the  part  of  the  Legislature  not  to 
exempt  municipal  ities  from  payment  of  the  tax,  bat  nega- 
tive any  inference  that  such  municipalities  were  intended 
to  be  relieved  from  the  payment  of  the  tax. 

The  tax  levied  is  by  the  statute  designated  an  excise 
tax;  that  is,  it  is  a tax  for  the  privilege  of  selling 
motor  vehicle  fuels  and  likewise  for  the  use  of  such 
fuels  wien  purchased  outside  of  the  state  and  brought 
within  the  state  for  use.  It  is  in  no  sense  a general 
tax  upon  the  property  of  the  municipality,  but  is  a 
tax  charged  against  the  municipality  for  the  privileges 
included  within  the  terms  of  the  act  and  which  are  made 
subject  to  the  tax.  It  does  not  ouroort  to  be  a tax 
against  any  specific  property,  real  or  personal.11 
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While  there  is  authority  to  the  contrary,  we  are  inclined 
to  adopt  the  position  taken  by  the  court  in  the  Crockett  case 
above,  so  far  as  deciding  the  question  raised  in  your  inouiry. 

Our  statutes  do  not  impose  a property  tax  as  would  be  exempted 
under  Section  6 of  Article  X of  the  Constitution.  It  lays  an 
excise  tax  on  the  dealer  or  the  diet ritr.it or.  The  revenue  derived 
from  the  tax  is  not  for  the  usual  and  ordinary  expense  of  the 
state  government , but  is  for  the  particular  purpose  of  the 
construction  and  maintenance  of  the  state  highways.  Our  statutes 
provide  for  specific  exemptions  and  fail  to  exempt  municipal 
©expo rations  from  the  payment  of  the  tax.  Considering  the 
Constitution  and  the  statutes  involved,  we  axe  inclined  to  the 
view  that  the  legislature  did  not  intend  to  exempt  cities  from 
the  payment  of  this  state  gasoline  tax,  and  such  being  true 
they  would  not  be  entitled  to  a refund  of  the  tax  after  it  had 
been  paid. 

It  is  therefore  the  opinion  of  this  Department  that  municipal 
corporations  are  not  entitled  to  a refund  of  the  state  gasoline 
tax  paid  by  them  in  purchasing  gasoline  from  dealers  who  nay 
the  tax  under  the  above  Sections. 


Very  truly  yours, 


As  e is  tent  Attorney  General . 


APPRO VSC: 


Attorney  General 


TAXATION  & REVENUE*  Property  bought  In  by  County  under  foreclosure 

— . of  School  Fund  Mortgage  exempt  from  gsr '•ral 

tEX6 8 « 

\ 

ft  ^ ^ 


Movembor  13,  1933* 


A 


non.  FllJott  V.  r>amr*f 
Prosecuting  Attorney 
Cole  County 

Jefferson  City,  Mis:  our 1 


tear  *r.  :e,mpf : 

This  Department  Is  In  receipt  of  your  letter  of  October 
30th,  with  request  for  an  opinion,  which  letter  Is  is  follows! 

"will  you  kindly  advise  the  'ndersigned  if 
heal  roperty  unon  which  there  Is  a loan 
of  school  money , secured  by  a eed  of 
Trust,  is  subject  to  taxation  when  the 
same  has  been  taken  over  by  the  County 
Court  for  non-payment  of  the  note  and  is 
In  the  possession  of  the  County  Court. " 

Replying  to  your  question,  which,  as  we  understand  It 
to  mean.  Is  whether  or  not  real  estate  on  which  a school  fund 
loan  has  been  wade  by  the  county  court  Is  foreclosed  under  the 
provisions  of  the  terms  of  the  school  fund  mortga  e and  statutes, 
and  title  is  taken  in  the  oounty,  whether  that  property  thus 
foreclosed  is  exempt  from  general  taxes,  that  la,  state,  county, 
townahjp,  road  and  bridge,  and  schod  taxes,  etc. 

Sections  926C,  9251,  9268  and  9253,  R.  S«  Mo,  1929,  provide 
the  method  and  means  by  which  the  school  money  of  the  county  may 
be  loaned  out  on  real  estate  by  the  county  court  and  provide  that 
In  case  of  default  in  payment  of  the  loans  by  the  borrower,  what 
procedure  shall  be  taken  by  the  county  court,  feet Ion  9264  F*  S. 
?o.  1929,  provides  how  the  county  court  may  make  an  order  to  sell 
said  real  estate  under  a sheriffs  sale  and  faction  9266  F.  S.  *o. 
1929,  provides: 
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"ATiTiiOPITT  TO  R'-POSriSS  PROPERTY  BY  PT!R- 

CHASK.— * * * *,  the  county  court  having 
the  care  and  management  of  the  sohool  fund 
or  funds  out  of  which  such  loan  was  made 
may.  In  Its  discretion,  for  the  protection 
of  the  Interest  of  the  schools,  become, 
through  its  agent  thereto  duly  authorised, 
a bidder,  on  behalf  of  Its  county,  at  the 
sale  of  euch  property  as  aforesaid,  and  may 
purchase,  take,  hold  and  manage  for  said 
county,  to  the  use  of  the  township  out  of 
the  school  fund  of  which  such  loan  was  made, 
or  In  Its  own  name  where  such  loan  has  been 
made  out  of  the  general  school  funds,  the 
property  It  nay  acquire  at  such  sale  afore- 
said. *****„" 


It  will  be  seen  that  the  title  to  said  real  estate  may 
be  lodged  In  the  county.  The  question  presented  for  determination 
here  Is  whether  the  real  estate,  the  title  of  which  has  been 
lodged  In  the  county,  under  foreclosure  as  aforesaid,  is  exempt 
from  taxation  under  Section  6,  of  Article  X,  of  the  Mlsso  rl 
Constitution  and  Its  correlated  statute,  Section  9743  R,  S.  'Jo. 
1129. 

The  section  of  the  Constitution  Just  refereed  to  Is  as 

follows: 


"FRGRFRTY  YXT MPT  PFoM  TAXATION, — The  pro- 
perty, real  and  personal,  of  the  State, 
counties  and  other  municipal  corporations, 
and  cemeteries,  shall  b«  exempt  from  tax- 
ation. lots  In  incorporated  cities  or  towns, 
or  within  one  mile  of  the  limits  of  any  such 
city  or  town,  to  the  extent  of  one  acre,  and 
lots  one  mile  or  -none  distant  from  such  cities 
or  towns,  to  the  extent  of  five  acres,  with 
the  buildings  thereon,  may  be  exempted  from 
taxation,  when  the  same  are  used  exclurl  vely 
for  religious  worehip,  for  schools,  or  for 
purposes  purely  charitable:  also,  such  pro- 
perty, real  or  personal,  as  nay  be  used  exclu- 
sively for  a rlcultural  or  hortl cultural  socie- 
ties: Jrovlded,  That  such  exemptions  shell  be 

only  by  general  law." 

Section  9743,  P . S.  40.  1929,  In  nart  reaos  as  follows: 

"**««*;  fourth,  lane  r and  other  property 

belonging^  to  any  c Ity . county  or  other  municipal 
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corporation  Jn  this  state.  including 
market  houses,  toon  halls  and  other 
public  structure*,  with  their  furniture 
and  equipments  and  all  public  squares 
and  lota  kept  open  for  health,  use  or 
ornament?  **»»***»  *#****." 


In  Cooley  on  Taxation,  Fourth  ditlon,  Vol.  2,  Section 
621,  It  is  raid: 

"Some  things  are  always  presumptively 
exempted  from  the  operatlor  of  general 
tax  laws,  oecause  It  Is  reasonable  to 
suppose  they  were  not  within  the  Intent 
of  the  legislature  In  adopting  them. 

Such  Is  the  case  with  property  belonging 
to  the  state  and  Its  miirfcipalltles,  and 
whidh  Is  held  by  then  for  public  purposes. 

All  auch  property  Is  taxable.  If  the  state 
shall  see  fit  to  tqx  It;  but  to  levy  a tax 
upon  It  would  render  necessary  new  taxes 
to  meet  the  demand  of  thlp  tax,  and  thus 
the  public  would  be  taxing  itself  In  order 
to  raise  money  to  pay  over  to  Itself,  and 
no  one  would  be  benefited  but  the  officers 
employed,  whose  compensation  would  go  to 
Increase  the  useless  levy.  * * * a « * e." 


The  property,  real  and  personal,  of  the  state,  contlea 
and  other  nunlclpal  corporations,  and  cemeteries,  shall  be  exempt 
from  taxation.  Counties  being  one  of  the  political  subdivisions 
of  the  Ftate,  and  being  specifically  exempted.  It  is  the  opinion 
of  this  Department  that  the  real  estate  purchased  by  the  county 
under  the  conditions  as  eet  forth  In  Section  ^256,  H.  5.  1929,  is 
exempt  from  enaral  taxes  such  as  state,  county,  school,  township, 
road  and  bridge,  and  Is  not  therefore  sbbject  to  taxation. 


Very  truly  yours, 


APPPOVT  Dr 

*ckrK  j'ct 

Attorney- (General . 


COVE’LL  F.  tn^ITT 

assistant  At torney— General. 
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SCHOOLS: 


The  district  may  not  charge  pupils  "incidental ” fees. 


v n , i / 

*■  j 


November  28,  1933. 


Hon.  Elliott  Dampf 
Pro  sect:  ting  Attorney 
Cole  County 

Jefferson  City,  Missouri 


Dear  Mr.  Dampf: 

This  is  to  acknowledge  your  letter  which  reads  as  follows: 

"will  you  kindly  give  me  your  opinion  as  to 
whether  children  attending  high  school  in 
Jefferson  City,  from  the  43th  school  district 
of  Missouri,  are  required  to  pay  a fee  of 
$3*00  per  month,  which  la  supposed  to  be  an 
incidental  fee,  in  addition  to  the  tuition 
of  #60.00,  # ich  Is  a statutory  requirement. * 

The  purpose  of  the  $3.00  per  month  charged  as  * incidental " 
fee  to  the  student  is  explained  in  a form  letter  written  by  the 
Superintendent  of  Jefferson  rity*s  Public  Schools,  dated  August 
11th,  1933,  addressed  to  non -resident  high  school  students.  We 
quote  part  of  same: 

"As  you  probably  know,  the  State  has  failed 
miserably  in  its  agreement  to  pay  high 
school  tuition,  we  cannot  expect  to  receive 
■ore  than  25%  of  the  amount  due  us  on  acco  nt 
of  the  attendance  of  non-resident  pupils  for 
the  past  year  and  for  the  next  year,  while 
it  is  true  that  the  last  session  of  the 
General  Assembly  passed  a deficiency  appro- 
priation bill  which  will  pay  in  full  the  tui- 
tion for  1931-32,  we  cannot  hope  to  secure  a 
deficiency  bill  at  the  next  session  of  the 
Legislature  to  pay  two  years*  delinquency  In 
the  state  guarantee.  High  School  districts 
over  the  state,  pretty  generally,  are  compelled 
to  get  revenue  in  some  other  manner. 
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The  Jefferson  City  Board  of  Fducctlon  at  Its 
last  meeting  fixed  a fee  of  ^5.00  per  month 
for  eaoh  student  of  high  school  rank  not 
resident  of  the  district.  This  is  an  Incidental 
fee  which  will  be  used  to  furnish  facilities  of 
education  for  these  non-resident  students. 

Boards  of  Education  In  each  district  will  be 
expected  to  pay  £86.00  for  the  year,  or  #6.86 
quarterly,  for  each  non-resident  attending  the 
Jefferson  City  High  Softool  from  their  respec- 
tive districts.  In  eases  where  the  Board  la 
unable  to  pay  this  fee  of  $88.00.  it  will  be 
charged  to  the  student.  It  behooves  non-resi- 
dent students  to  receive  the  aeeuranee  of  the 
Board  that  they  will  be  able  to  pay  thle  fae 
before  enrolling  for  regular  work.” 


xt  Is  readily  ascertained,  from  above  letter,  that  the 
£5.00  per  month  charged  to  non-resident  students  and  termed 
"Incidental”  fee  Is  nothing  more  than  to  take  the  place  of  that 
part  of  tha  $60.00  not  received  from  the  State.  Wo  matter  by  what 
name  It  Is  called.  It  Is  "tuition. * 

Jn  September  90th.  1959.  thle  department  rendered  an  opinion 
Fe : "Schools  t Tuition  required  and  allowed  for  non-resident  high 
school  pupils",  which  answers  your  Inquiry  and  we  are  attaching 
hereto  a copy  of  same.  Ve  call  attention  to  this  found  on  page  8: 

"Before  the  enactment  of  Section  16  Just  quoted 
any  high  school  receiving  state  aid  was  re- 
quired to  admit  non-resident  pupils,  but  the 
method  of  determining  the  tuition  fee  to  be 
charged  was  only  covered  by  the  word  'reason- 
able1 • However.  In  Peotlon  16  a precise 
method  of  computing  tuition  to  be  charged  as 
well  as  a requirement  ae  to  how  and  by  whom 
It  should  be  paid  was  provided.  1.  e*.  that 
the  school  district  where  the  pupil  resides 
must  pay  suoh  pupil's  tuition,  with  the  amount 
of  such  tuition  specifically  provided  for  by 
the  following  provision: 

'But  the  rate  of  tuition  paid  shall  not 
exceed  the  per  pupil  cost  of  maintain- 
ing the  school  attended,  lees  a deduc- 
tion at  the  rate  of  fifty  dollars  for 
the  entire  term.*. 


aon.  miott  su  nampf 
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A school  district  cannot  require  a pupil 
resident  therein  to  pay  anythin*  as  tui- 
tion, 'Section  1 of  Article  11  of  our  Con- 
stitution aade  It  the  duty  of  the  Qeneral 
Assembly  to  establish  and  maintain  free 
public  schools  for  the  gratuitous  instruc- 
tion of  all  persons  In  the  state,  between 
the  ages  of  els  and  twenty  years.  Pursuant 
to  the  mandate  free  nubile  schools  have  been 
established  throughout  the  state,  and  District 
No,  107  is  one  of  the  free  public  schools 
established  for  gratuitous  instruction.  The 
right  of  children,  of  and  within  the  prescribed 
school  age,  to  attend  the  public  sohool  estab- 
lished in  their  district  for  then  Is  not  a 
prlTllege  dependant  upon  the  discretion  of  any- 
one, but  is  a fundamental  right,  which  cannot 
be  denied,  except  for  the  general  welfare,* 

State  ex  rel  Roberts  v.  Wilson,  821  Po,  App,  9, 

297  S.  W.  419,  420  (1987). 

The  Leglelature  b„  Section  16  of  the  1931  Act 
( uaendcd-Uiwe  of  Ho,  1933,  page  393)  abOTe  quoted 
has  made  It  compulsory  upon  school  districts  to 
recelTe  non-resident  pupils  for  high  schools  under 
certain  fixed  conditions,  end  to  receive  them 
without  cal'1  Ing  upon  such  pupils  to  pay  any  tui- 
tion, as  before  that  Act  it  was  compulsory  to 
accept  resident  pupils  without  charging  them  any 
tuition,  so  It  is  believed  that  the  above  quota- 
tion from  I tate  ex  rel  Roberta  v.  Wilson  would  be 
as  applieeble  to  non-resident  high  echo  1 pupils 
under  the  1931  Act  as  before  1931  it  wee  applic- 
able to  resident  pupils,  _It  Iw  there  fore  clear 
that  und er  the  present  law  the  district  'In  Alch 
a non-r  evident  nurll  attend?  high  school  cannot™ 
require  rue ft  non-resident  pupil  nlnsel f to  pay  any 
tuition,* 


And  further,  page  3; 

"It  Is  our  opinion  that  any  high  sohool  in  this 
state  receiving  state  aid  must  admit  non-real- 
dent  pupils  whose  tuition  must  be  paid  by  the 
districts  where  such  pupils  reside,  and  that  the 
tuition  so  paid  must  be  the  per -pup 11  cost  of 
maintaining  the  school  at  ended  less  a £50.00 
deduction  for  each  pupil," 
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Hot*  28,  1953 


it  Is  our  opinion  that  the  non-r'-sldent  high  sohool 
pupils  attending  high  sohool  In  Jef for son  City  ars  not  required 
to  pay  >'3.00,  or  any  other  amount , per  month  as  an  * Incidental " 
(or  by  whatever  name  called)  fee  in  addition  to  the  tuition  the 
district  pays,  such  arrived  at  in  conformity  to  the  statute* 


Yours  very  truly. 


James  L.  HornHostel 
Assist  .at  Attorney-General 


APPROVED* 


rgy” mcTTztt'’  i4k 

Attorney-General 


JLSlFO 


OPINION:  to  3up*t.  Mo.  School  for  the  Deaf, 
Fulton,  Mo.  on  right  of  Board  to 
have  Secretary  perform  duties  of 
Treasurer  and  act  as  such. 


Hon.  Herbert  E.  Day,  Sup*t.» 
Missouri  School  For  The  Deaf, 
Fulton,  Missouri. 


February  1, 
1 9 3 3. 


Dear  Sir* 


You  submit  the  two  following  questions:  First  * Legally, 
may  the  of floe  of  Decretory  of  the  Board  of  Managers  and  that  of 
Treasurer  of  the  school  be  combined  and  one  person  act  both  as 
Treasurer  and  Decretory.  Second  - Will  you  please  advise  us  as 
to  the  best  way  of  collecting  accounts  long  over  due  owing  by 
counties  to  the  school. 


Answering  your  first  inquiry,  I presume  you  intend,  although 
you  do  not  so  say,  that  the  consolidation  of  Secretary  and  Treasurer 
of  the  Board  as  officers  be  brought  about  by  action  of  the  Hoard, 
and  on  this  assumption  it  is  my  opinion  that  the  Board  has  no  power 
to  consolidate  the  two  positions. 

There  Is  no  doubt  but  both  the  Treasurer  and  the  Secretary 
are  public  officers  within  the  meaning  of  the  laws  of  Missouri. 

Our  Supreme  Court  has  said: 

"A  public  officer  Is  one  eleeted  or  appointed  in  a 
manner  prescribed  by  lav  as  an  agent  of  the  public 
In  the  performance  of  duties  imposed  by  law  and 
exercise  of  authority  necessary  and  incidental  to 
a public  discharge  of  such  duties” 

Zevelly  vs.  Hackmann,  300  Ho.,  p.  39 
Hastings  vs.  Jasper  County,  314  Mo. , p.  144 

seetlon  9704  Revised  statutes  of  Missouri,  1929,  among  other 
provides: 

"At  the  regular  meeting  of  the  Board  held  In  March 
of  eaoh  odd  numbered  year  there  be  elected  one  of 
their  members  president  and  also ,>er'  secretary , who 

mil  If  nv  r»i  q IQ.A.'fe  ^ **  JUAe  f*  t A'.mi  ■ nil  ISik  ■■■ 

siiijr  — afimry  l-r*=r  UJ-v  v*  * vrvZr  nUUUl  JUI  f JTT/TXnwWj 

that  i«  ftithip  mahoni  that  employee  a secretary  or 
bookkeeper,  such  secretary  or  bookkeeper  shall  be 
secretary  of  the  Board  of  Managers  thereof." 


things. 


Here  you  see,  a Secretary  Is  by  law  nade  an  of fleer.  * 

Section  9694  Revised  Statutes  of  Missouri,  1329 

provides: 

’’There  shall  be  a Treasurer  of  eaeh  school  appointed 
by  the  Board  of  Managers  of  the  sehool,  who  shall 
give  bond  for  the  faithful  performance  of  his 
duties  In  such  sum  and  with  suoh  surety  as  shall 
be  reoulred  by  the  Board.11 

This  provision  of  the  statute  elearly  makes  the  Treasurer  an  official. 

I have  examined  the  statutes  of  the  state  and  so  far  as  I 
can  ascertain  there  Is  no  dlreot  authority  authorizing  the  Board  to 
oonsolldate  these  two  offices  - the  Secretary  and  Treasurer.  I?  m7 
opinion  If  consolidation  Is  desirable  of  these  two  off loss,  an  act 
of  the  Legislature  should  be  passed  bringing  about  the  desired  results 
in  providing  for  this  consolidation. 

Replying  to  your  second  question,  I beg  to  say  that  you 
can  present  the  claim  to  the  County  Court  for  allowanoe  and  Issuance 
of  warrant  to  pay  the  same,  or  you  can  have  a suit  Instituted  In  the 
Circuit  Court  of  your  county  or  oountles  In  default.  The  jurisdic- 
tion in  each  case  would  be  In  the  county  where  the  default  occurred 
and  In  the  Circuit  Court  of  said  county.  Presentation  of  your  claim 
to  the  County  Court  and  a rejection  thereof  by  the  County  Court  or 
a neglect  to  act  thereon  would  not  bar  a sub sequent  suit  upon  the 
seme  claim  in  the  Circuit  Court. 

I find  In  examining  the  statutes  that  evidently  some 
legislation  should  be  enacted  that  would  provide  for  speedy  collection 
where  the  claim  is  unoontested. 

The  statute  might  provide  for  mandamus  In  those  cases 
where  the  county  ordered  the  student  sent  to  the  school  and  does  not 
dispute  the  validity  of  the  claim.  An  action  of  mandamus,  of  course, 
would  be  muoh  more  speedy  than  an  ordinary  civil  suit  against  the 
county,  although  under  our  law  the  county  can  be  sued  In  the  ordinary 
civil  proceedings. 

The  Supreme  Court  of  this  state  In  State  ex  rel  vs.  not 
Carroll  County,  109  Mo. , p.  248  held  that  a mandamus  action  could/be 
instituted  In  the  Circuit  Court  or  In  the  Supreme  Court  to  compel 
payment  of  a claim  that  had  been  rejeoted,  but  a claim  that  has  been 
allowed  by  the  County  Court  can  be  enforoed  by  an  acti  m.  of  mandamus, 
and  our  supreme  Court  has  so  held  in 

State  ex  rel  Whitehead  vs.  County,  29  Mo.  138 
State  ex  rel  vs.  County,  48  Mo.  475 

TnOrrss *Xg6§^Mpqg340° r use  County  vs.  Co*  court 
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I suggest  that  if  those  claims  have  not  been  allowed  by 
the  County  Court  that  you  proceed  at  onoe  to  present  the  sane  in  any 
county  where  the  court  will  allow  the  claim,  although  it  might  re- 
fuse to  give  you  a warrant  therefor.  You  car  then  begin  a mandamus 
action  in  the  Circuit  Court  or  in  the  Supreme  Court  to  compel  the 
County  Court  to  pay  the  claim.  Also,  in  any  case  where  the  county 
court  may  refuse  to  take  up  the  claim  and  consider  lt(  a mandamus 
action  can  be  commenced  to  compel  the  court  to  consider  the  claim 
and  either  refuse  it  or  allow  it. 

Of  course,  these  olalma  should  be  looked  after  promptly 
and  the  Interest  of  the  state  protected  by  seeing  that.  If  possible, 
the  oountles  are  made  to  pay.  You  understand  a mandamus  proceeding 
is  one  that  is  preempt ory  and  gives  much  quicker  results  than  you 
would  get  from  the  ordinary  action  in  suing  the  county. 

These  are  about  all  the  suggestions  I would  have  to  make 
at  this  time,  but  if  there  is  any  further  information  that  you  de- 
sire, write  me  and  if  I can,  I will  be  glad  to  give  it  to  you. 

It  is  self-evident  that  these  claims  where  the  counties 
refuse  to  pay  should  not  be  allowed  to  drag.  It  should  be  brought 
to  the  point  where  the  oounty  will  either  positively  refuse  to  pay 
or  will  audit  the  dais  and  allow  it  and  perhaps  then  refuse  to 
issue  the  warrant,  or  will  audit  the  claim  and  pay  same. 


V«ry  truly  yours. 


ECC : AH 


-i.  C « CHOW, 

Assistant  Attorney  General 


APPROVED: 


Attorney  Central 
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June  17,  1933 
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Rev.  lalvioro  Jlebold 
St*  Mary* a Church 
Maryville,  Missouri 


■tear  Father! 

Tour  letter  of  .Tuue  5th  requesting.  n o Anion 
of  tale  office  Is  in  surds  and  figures  t*a  follow si 

" i'i  are  planning  to  hive  a ionic 
here  similar  to  the  one  at  which 
you  spoke  in  Abolt  two  usuaeners  nfjo* 

Now  in  case  we  ahumd  decide  to 
haws  fox  ale  the  uodern  3*3  , 
would  we  have  to  pay  the  same  anount 
as  any  retail  company  for  a permit? 

Be  .aaured  that  a xpod  number  of 
the  o -■  enmity  liere  are  behind  your 
activities  in  the  state. * 

I a m very  sorry  but  ft  ex  a tiiorou,'/  study  of 
the  recent  beer  law  we  are  of  the  opinion  th  t to  retail 
boer  at  your  picnic  would  require  a Missouri  state  lloenne, 
as  a condition  precedent,  if  tin*  law  of  this  state  be 
complied  A th,  and  the  oost  to  you  would  be  the  same  as 
required  of  any  dealer* 


Vary  truly  your a , 


n.  UAH  A#TKRd, 

Assistant  Attorney  ueneral . 

APPROVE©: 


Attorney  Cenex al. 
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administration  OP  ESTATES:  Debts  due  the  United  States  under 

the  State  and  Federal  statutes  are 
entitled  to  priority  over  other 
debts  due  by  the  deceased. 


Hr.  D.  B.  Deers, 

Probate  Judge, 

Poplar  Bluff,  Missouri. 

Dear  Sir: 

fe  are  aekn owl edging  receipt  of  your  letter  in  which  you 
inquire  as  follows: 

"Does  the  debts  due,  under  the  Federal  Loan  Bureau, 
or  under  the  Farm  Bureau,  supercede  our  state  laws? 

Under  our  laws  we  grade  the  *debte  owing  by  a deceased, 
funeral  expenses  first,  expenses  of  last  Illness 
second,  etc.  See  Section  i.83,  Revised  Statutes  of 
Missouri,  1929,  which  says  demands  against  an  estate 
shall  be  classed. 

Shall  I class  Federal  claims  ahead  of  funeral  or  other 
claims?  I have  a letter  which  claime  that  1 should 
class  Federal  claims  ahead  of  all  other  claims,  bat  I 
do  not  intend  to  do  this  unless  I am  compelled  to  by 
law.  Please  ndviee  me  in  this  matter." 

i 

Section  3152,  R.  S.  Ho.  1939,  provides  as  follows: 

"Whenever  any  person  indebted  to  the  state  of  His  our i 
is  insolvent,  or  whenever  the  estate  of  any  decessed 
debtor  in  the  hands  of  the  executors  or  admi  listrators 
ie  ineufficient  to  pay  all  the  debts  due  from  the 
deceased,  the  debts  due  to  the  state  of  ’'ionouri  shall 
be  first  satisfied,  and  the  priority  hereby  established 
shall  extend  as  well  to  cases  in  which  a debtor  not 
having  sufficient  property  to  pay  all  his  debts  wakes 
a voluntary  assignment  thereof,  or  in  which  the  estate 
and  effects  of  an  absconding,  concealed  or  absent  debtor 
are  attached  by  process  of  law,  as  to  cases  in  which  an 
act  of  bankruptcy  is  committed:  Provided,  that  nothing 
in  this  article  contained  shall  be  construed  to  interfere 
with  the  priority  of  the  United  States  as  secured  by  law, 
or  the  payment  of  the  expenses  of  the  last  sickness, 
wages  of  servants,  demands  for  medicine  and  medical  atten- 
tion during  the  last  sickness  of  the  deceased,  nor 
funeral  expenses. " 


October  9,  1933. 

^ - 

J/j'V/prbm  f 


Under  the  foregoing  Section  the  state  of  Missouri  expressly 
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recognizes  the  priority  to  which ihe  United  States  is  entitled 
over  and  above  other  obligations. 

Section  191  of  chapter  6,  title  31’  of  Meson's  United 
States  Code  Annotated,  provides  as  follows: 

Mhenever  any  person  indebted  to  the  United  States  is 
insolvent,  or  whenever  the  estate  of  any  deceased 
debtor,  in  the  handsof  executors  or  administrators, 
is  insufficient  to  pay  all  the  debts  due  from  the 
deceased,  the  debts  due  to  the  United  States  snail 
be  first  satisfied;  and  the  priority  established 
shall  extend  as  well  to  oases  in  which  a debtor 
not  having  sufficient  property  to  pay  all  his  debts 
makes  a voluntary  assignment  thereof,  or  in  which 
the  estate  and  effects  of  an  absconding,  concealed 
or  absent  debtor  are  attached  by  process  of  law,  as 
to  cases  in  which  an  act  of  bankruptcy  is  committed.1' 

Under  the  foregoing  Section  tne  United  States,  by  etatute, 
has  reserved  to  itself  priority  over  'll  other  persons  whenever 
the  estate  of  any  deceased  debtor  is  insufficient  to  pay  all 
the  debts  due  from  the  deceased,  Tne  rale  relating  to  the  right 
of  the  United  States  to  priority  Is  stated  in  24  C.  J.  325,  as 
follows: 

"The  statutes  of  several  states  in  regard  to  tne  nreeenta- 
tion  of  claims  nave,  as  a rule,  no  application  to  claims 
due  the  United  States,  eitner  as  a bar  to  the  claims  or 
as  affecting  their  enforcement  in  the  Federal  Court, 11 

Debts  contracted  in  favor  of  the  United  States,  therefore, 
are  entitled  to  priority  when  the  estate  of  a deceased  is  not 
sufficient  to  pay  all  debts.  An  obligation  arising  under  the 
Federal  Farm  Loan  Act  we  think  is  a debt  "due  the  United  states" 
within  the  meaning  of  Section  191,  above  cited.  In  view  of 
the  foregoing  Sections,  we  are  of  the  opinion  that  a debt  due 
the  United  States  is  entitled  to  priority  over  and  above  all 
other  debts  and  should  be  paid  fdrst  after  the  expenses  of  admin- 
istration have  been  paid,  We  think  that  the  cost  accruing  from 
administration  is  entitled  to  be  paid  first,  and  a/ter  the  cost 
of  administration,  debts  due  the  United  States  are  entitled  to 
be  paid  next,  before  the  demands  which  are  classified  in 
Seotion  162,  R.  S.  Mo.  1929,  ere  paid. 


FW.-isS 


Very  truly  yours, 


Assistant  Attorney  General. 


APPROVED: 


Attorney  General 


Laws  of  Missouri,  1933,  page  419, 
provides  for  the  deduction  of  the 
unpaid  principal  benefits, which  are 
not  delinquent,  from  the  land  as  valued 
with  the  improvements , in  arriving  at 
valuation  for  assessment;  amount  of  unpaid 
benefits  shall  be  ascertained  on  each  tract 
according  to  the  records  of  the  distri  ^ 
October  14.  1933.  , s 


DRAINAGE  DISTRICTS 


Mr.  Walter  L.  DeLisls, 
Partageville , Missouri 

Dear  Sir: 


We  are  acknowledging  receipt  of  your  letter  in  which 
you  inquire  as  follows: 


"As  chief  deputy  of  Mr.  John  Moylan,  Assessor,  it 
is  my  duty  to  run  the  Real  Estate  and  Personal  Tax 
books. 


A new  law  Just  enacted  in  the  past  year  concerning 
Taxation  and  Revenue  relating  to  valuation  of  Land 
and  other  property  in  drainage  and  levee  districts, 
which  is  an  act  to  prevent  double  taxation  is  found 
in  Book  page  419.  I am  writing  you  in  regards  to 
this  law  as  it  seems  to  be  a puzxle  to  the  parties 
who  should  furnish  me  with  information. 


In  New  Madrid  County  we  have  twenty-five  or  more 
different  drainage  districts  and  as  many  as  five 
different  districts  are  assessed  on  a tract  of 
160  acres  of  land.  I have  to  deal  with  two  levee 
districts,  the  Little  River  Drainage  District  and 
also  the  various  county  Drainage  Districts.  Each 
Drainage  district  has  a different  assessed  amount  of 
valuation  per  acre  on  even  a forty  acre  tract  and, 
therefore,  it  means  a lot  of  extra  work  for  the 
Assessor. 


I had  a thought  that  the  percentage  of  unpaid  bonds 
for  each  drainage  District  would  work,  but  I realise 
or  believe  that  the  law  reads  differently.  I desire 
some  information  from  you,  a letter  explaining  in 
detail  Just  how  to  arrive  at  an  easy  way  to  figure 
the  unpaid  benefits. 

I have  to  seek  information  from  different  ones  of 
the  drainage  districts  and  I desire  to  be  able  to 
let  them  know  exactly  what  I want  so  I will  get  the 
correct  information  the  percentage  basis  wo  work  on." 

Section  1,  Laws  of  Missouri,  1933,  page  419,  provides  as 


follows 


"That  in  determining  the  assessed  valuation  of  lands 
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and  other  property  f or  general  taxable  purposes  on  wh ioh 
benefit  assessments  have  been  levied  and/or  assessed  and 
which  are  now  or  hereafter  may  become  liens  thereon,  by 
authority  of  drainage  or  levee  districts,  now  organised 
or  that  may  be  hereafter  organized  under  the  laws  of 
tala  etate  for  reclamation  and/or  protection  purposes, 
the  county  assessors  and  township  assessors  in  counties 
that  have  now  adopted  or  hereafter  may  adopt  township 
organization,  state  tax  commission,  the  state  and  county 
boards  of  equalisation  and  an  eala , shall  ascertain  and 
determine  the  amount  and/or  amounts  of  the  portion  of 
existing  benefits  assessed  and/or  levied  under  and  by 
authority  of  suoh  drainage  or  levee  districts,  and  for 
which  portion  of  assessed!  benefits  no  levy  and/or  assesb 
ment  for  principal  haa  been  oaid,  exclusive  of  del inouenv 
levies  and/or  assessments,  arid  take  into  consideration  thv 
amount  thereof  in  determining  the  value  of  such  lands  and 
other  property  for  assessment  for  taxation  for  general  pur- 
poses, and  the  difference,  if  any,  between  the  value  of  such 
lands  and  other  property,  taking  into  consideration  the 
drainage  and/or  ievee  improvements  and  the  amount  of  the 
portion  of  then  existing  benefits  assessed  and/or  levied 
under  and  by  sutnority  of  such  drainage  or  levee  districts, 
and  for  which  portion  of  assessed  benefits  no  levy  and/or 
assessment  for  principal  haa  been  o&ld,  exclusive  of  delin- 
quent levies  and/or  assessments,  shall  be  and  become  the 
assessed  valuation  upon  which  such  lands  and  other  property 
shall  be  taxable  for  all  general  purposes,  so  long  as  such 
lands  and  other  property  are  charged  with  and  subject  to 
suoh  special  assessments  for  principal  on  assessed  benefits 
for  reclamation  and/or  protection  purposes;  and  the  action 
of  the  state  board  of  equalisation,  or  any  agency  to  which 
said  authority  may  be  hereafter  delegated,  tbwa  ecru  all  sing 
said  assessed  valuation  of  such  lands  and  other  property  for 
taxation  for  general  nurpoaes  shall  be  certified  by  the  state 
. auditor  to  the  several  county  clerks  in  this  state  in  counties 
in  which  such  reclaimed  or  protected  lands  and  other  property 
are  situated,  and  suoh  assessed  valuation  of  such  lands  and 
other  property  as  in  this  manner  equalized,  shall  be  and 
become  the  basis  upon  which  same  shall  6e  taxable  for  general 
purposes.  And  it  shall  be  the  duty  of  the  county  and  town- 
ship assessors  and  the  county  board  of  equalisation  end 
ap  eals,  or  any  agency  to  which  said  authority  may  be  here- 
after delegated,  in  assessing,  equalizing  and/or  adjusting 
the  value  of  such  lands  and  other  property  to  conform  to  the 
provisions  of  this  act;  provided,  however,  the  value  of  no 
land  or  other  property  shall  be  equalized  for  assessment 
for  general  taxable  purposes  at  a less  sum  than  the  value  of 
such  land  or  other  property  without  taking  into  consideration 
the  drainage  and/or  levee  improvement.* 


You  inquire  how  to  figure  the  unpaid  benefits.  Under  the 
foregoing  section  the  assessor  shall  first  ascertain  the  amount  of 
the  then  existing  benefits  assessed  against  a tract  of  land  by 
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authority  of  such  drainage  district  for  which  oortion  of  assessed 
benefits  no  levy  for  principal  has  been  paid,  exclusive  of  delin- 
quent 1 } ~ies , and  shall  take  into  consdieration  the  amount  of  the 
unpaid  principal  benefits  in  determining  the  value  of  suchland 
and  the  difference,  if  any,  between  the  value  of  such  lands  taking 
into  consideration  the  drainage  improvements  and  the  amount  of  the 
then  existing  benefits  assessed  for  which  portion  of  assessed 
benefits  no  principal  has  been  paid*  Or,  to  use  language  more 
simple  than  that  contained  in  the  statute,  the  assessor  shall 
value  the  land,  taking  into  consideration  the  enhancement  thereof 
made  by  the  improvements  of  the  district.  From  this  figure  he 
shall  deduct  the  amount  of  unpaid  principal  benefits  which  have 
been  assessed  but  have  not  been  paid  and  are  not  delinquent,  and 
the  difference  between  the  two  shall  represent  the  assessed  valuation. 
As  an  example;  assume  that  the  land  aa  it  now  stands  plus  the 
improvements  resulting  from  the  drainage  district  is  valued  at 
150.00  per  acre.  Assume  that  there  is  an  unpaid  assessment  benefit 
to  the  amount  of  $10.00  per  acre  against  the  land,  then  the  land 
shall  be  assessed  for  taxation  for  general  purposes  in  the  sum  of 
$40.00  per  aere. 

The  statute  expressly  provides  that  the  delinquent  or  past 
due  assessments  for  a principal  benefit  shall  not  be  considered 
in  arriving  at  the  assessment  for  taxation.  It  is  only  that  portion 
of  the  unpaid  principal  which  is  not  delinquent  or  past  due  that 
nay  be  deducted  in  arriving  at  the  value  for  assessment.  The  -urw 
pose  of  the  Act  was  to  avoid  double  taxation.  At  the  time  the 
original  benefits  were  assessed,  presumably  the  land  was  increased 
by  that  value,  but  the  unpaid  benefits  axe  paid  over  a period  of 
years  and  from  the  entire  benefits  assessed  originally,  the  taxpayer 
is  entitled  to  deduct  that  portion  of  the  benefits  originally 
assessed,  which  are  now  a lien  against  hie  land  and  for  which  he 
still  owes.  The  delinquent  and  past  due  assessments  should  nave 
been  paid  when  they  were  due,  and  the  Legislature  hat  provided  that 
they  may  not  be  taken  Into  consideration  or  taken  advantage  of 
in  order  to  reduce  the  assessed  valuation. 

You  inquire  hov  would  be  an  easy  way  to  figure  these 
benefits.  According  to  the  way  we  understand  the  organisation  of 
drainage  districts  and  the  terms  of  the  above  section  of  the  sta- 
tute, there  is  only  one  just  and  fair  way  in  figuring  the  amount 
of  the  unpaid  prinoioal  benefits.  At  the  time  the  district  was 
formed  there  wad  assessed  against  each  tract  of  land  a principal 
benefit  according  to  how  each  tract  was  benefitted.  The  various 
tracts  of  land  con tains d in  the  district  vers  not  necessarily 
benefitted  to  the  same  extent  nor  Are  the  principal  benefits 
against  each  tract  assessed  in  the  same  amount.  The  principal 
benefit  assessment  was  pro-rated  by  the  officers  of  the  district 
over  a period  of  years,  and  an  amount  was  levied  upon  each  tract 
each  ve-r  in  the  form  of  taxes,  to  eventually  discharge  and  pay 
the  principal  benefit.  The  tax  levied  each  year  might  also  lnolude 
interest  and  other  charges,  but  the  amouCt  collected  from  each 
tract  of  land  which  went  to  pay  the  principal  benefit  should  be 
easily  ascertained  from  the  records  of  the  district.  The  unpaid 
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prlncipal  benefit  that  remains  assessed  against  each  tract  of  land 
should  be  shown  by  the  boots  of  the  district  and  that  amount  is  the 
amount  to  he  deducted  in  arriving  at  the  assessed  valuation.  Unpaid 
delinquent  principal  benefits  shall  not  be  taken  into  consideration 
in  making  this  comoutation,  Where  a tract  of  land  is  located  within 
the  limits  of  more  than  one  district,  then  the  same  process  would 
have  to  be  gone  through  for  each  district.  The  assessor  eh-uld 
ascertain  the  total  amount  of  principal  benefits  from  fee  districts 
in  which  the  land  lies,  and  the  total  amount  of  unpaid  assessed 
benefits  should  be  deducted  from  the  land  as  valued  with  the  im- 
provements thereon  to  arrive  at  the  proper  valuation  for  assessment. 

?ob  suggest  that  a percentage  of  the  unpaid  bonds  might 
be  the  easiest  way  by  which  to  figure  these  benefits.  We  believe 
that  such  a method  would  not  be  proper.  All  the  lands  in  the 
district  were  not  assessed  at  the  same  figure  for  principal  benefits. 
Oec  acre  of  land  might  have  been  assessed  at  $10.00  and  another 
acre  at  #3.00.  While  it  is  true  that  the  amount  of  unpaid  bonds 
might  and  should  represent  the  total  amount  of  unpaid  benefits, 
yet  the  statute  forbids  taking  into  consideration  the  delinquent 
unpaid  benefits.  Unless  the  bonds,  as  they  became  due,  were 
retired  from  a sinking  fund  or  in  some  manner  the  unpaid  delin- 
quent assessment  benefits  would  be  reflected  in  the  present  out- 
standing bond  issue. 

We  are  of  the  opinion,  therefore,  that  under  the  above 
sect  ion, it  will  be  necessary  for  the  clerks  of  the  district  to 
ascertain  from  the  reoorda  of  the  district  the  amount  of  unpaid 
principal  benefits  which  is  now  assessed  against  each  tract  of 
land.  In  arriving  at  the  amount  to  be  deducted  the  delinquent 
assessments  shall  not  be  considered.  We  do  not  have  before  us 
sufficient  information  or  figures  from  which  we  can  figure  a 
percentage  for  you  to  work  with.  We  believe  that  the  statute  re- 
quires the  benefits  to  be  figured  in  the  way  we  have  outlined 
above,  although  it  may  not  be  as  easy  a method  as  one  that  might 
be  worked  out  by  you  in  going  over  the  records  of  the  district, 
yet  we  believe  that  the  unpaid  benefits  of  each  tract  of  land 
must  be  separately  ascertained  without  considering  such  delinquent 
assessments. 


Very  truly  yours. 


APFRCTSD: 


Attorney  General. 
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1.  County  surveyor  must  keep 
records  and  leave  same  for 
new  County  surveyor, 

. t?  2.  County  Court  may  employ 

' surveyors  other  than  County 

surveyor  to  survey  river 
bars  and  other  aocreted 
lands, 

November  3,  1933. 


Ur,  J.  5,  Deormont 
Prosecuting  Attorney 
Mound  City,  Missouri. 

Dear  Mr.  Dearmont: 

We  have  received  your  letter  of  September  18,  1933,  in  which 
was  contained  a request  for  an  opinion  as  follows: 

"2  have  been  requested  to  ask  from  your  office  an 
opinion  on  Section  11606  R.  S.  1929  as  to  the  duty  of 
county  surveyor  to  leave  a record  for  the  new  county 
surveyor.  The  outgoing  surveyor  did  not  record  any  of 
the  surveys  made  by  him  cut  of  his  office.  Among  the 
numerous  surveys  made  during  the  four  years  were:  a river 
bar  survey,  of  about  2300  hundred  acres;  several  small 
bars;  an  addition  to  the  cemetery  in  Oregon,  and  many 
others.  He  refuses  to  give  any  information  to  the 
present  surveyor  and  there  is  no  record  left  by  him. 

Can  the  county  court  under  Section  11179  employ 
surveyors  other  than  the  county  surveyor  to  survey  river 
bars  and  deprive  the  county  surveyor  of  the  work  and  a 
recorded  record  outside  said  surveyor's  private  record. 

Thanking  you  in  advance  for  these  opinions,  I remain" 

As  to  the  first  question  above  quoted,  it  is  the  opinion  of 
this  of  floe  that  it  is  the  duty  of  the  county  surveyor  to  leave  with 
the  recorder  of  deeds  of  said  county  a record  to  which  the  new  sur- 
veyor shall  of  course  have  access,  and  that  failure  to  perform  such 
duty  shall  subject  him  to  the  penalty  provided  In  Section  11606  R.  S. 
Mo.  1929,  in  addition  to  the  liability  on  his  bond  provided  in  Section 
11573  R.  S.  Mo.  1929. 

Section  11583  R.  S.  Mo.,  1929,  Art.  1,  Chap.  75,  provides 
in  part  as  follows: 

"Surveyor  to  keep  a record  - The  county  surveyor  of 

every  county  or  city  shall:  First,  keep  a fair  and 
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oorreot  reoord  of  all  surveys  made  by  himself  and  his 
deputies,  In  a well-bound  book,  with  a convenient  index , 
to  be  proeured  at  the  expense  of  the  oounty  or  city  for 
that  purpose,  whloh  books  end  Indexes  shall  be  the  prop- 
erty of  sueh  oounty  or  city,  and  shall  be  known  as  the 
"Reoord  of  surveys,"  and  every  such  surveyor  shall 
reoord  in  suoh  book  a full  and  oomplete  description 
of  all  oornera  established  by  him  or  hla  deputies,  wL th- 
in two  weeks  after  the  survey  has  been  oertlfled  to, 
and  such  books  shall  be  preserved  by  the  reoorder  of 
deeds  the  same  as  the  reoords  of  oonveyanoes  of  suoh 
oounty  or  olty  and  subject  to  Inspection  by  any  person 
Interested  therein,  under  the  supervldon  of  the  reoorder 
of  deeds  for  suoh  oounty  or  olty;n 

Seotlcn  11073  R.  S.  Mo.  1929,  Art.  1,  Chap.  70,  provides 
as  follows: 

"Oath  of  offloe  and  bond.  - Every  oounty  surveys  hall, 
within  elxty  days  after  reoelvlng  hie  commission,  and 
before  entering  upon  the  duties  of  his  offloe,  taka  the 
oath  prescribed  by  the  Constitution,  end  enter  Into 
bond  to  the  state  of  Missouri,  In  a sum  not  leas  then 
one  thousand  nor  more  than  five  thousand  doll  ora,  to 
be  determined  by  the  oounty  oourt,  conditioned  that  he 
will  faithfully  perform  all  the  dutiee  of  the  offloe  of 
oounty  surveyor,  and  that  at  the  expiration  of  his  term 
of  offloe  he,  or  In  case  of  hla  death,  his  exeoutors 
or  administrators,  will  Immediately  deliver  to  the 
reoorder  of  deeds  of  the  oounty  sll  the  records,  books 
end  papers  appertaining  to  his  off!  ce;  and  It  is  hereby 
made  the  duty  of  the  clerk  of  the  county  oourt  to 
deliver  to  the  reoorder  of  deeds  of  their  respeotlve 
counties  all  the  books  plats  and  copies  of  surveys  of 
any  oounty  surveyor,  or  which  may  be  on  file  In  their 
respective  of floes,  and  take  the  recorder's  receipt 
for  the  same." 

Seotlon  11606,  R.  S.  Mo.,  1929,  Art.  1,  Chap.  78,  provides 
as  follows: 


"Penalty  for  failure  of  surveyor  to  perform  duties.-  Any 
oounty  surveyor  who  shall  fall  to  perform  the  duties 
required  of  him  by  this  chapter  shall  be  fined  in  a sum 
not  exceeding  ninety  dollars,  to  be  recovered  by  oivll 
action,  at  the  suit  of  the  injured  party." 

A dilif-ent  searoh  has  provided  ue  with  no  authorities  In 
the  State  of  Missouri  on  this  question  but  tbs  language  of  the  above 
quoted  statutes  is  perfectly  clear.  These  sections  being  all  part 
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of  the  same  article  and  chapter  oan  be  read  together  and  when  this 
ia  done  It  la  evident  that  not  only  la  the  duty  provided  for  but  also 
the  liability  both  on  the  bond  and  under  the  statutory  penalty. 

As  to  the  seoond  question  In  your  letter  above  quoted,  we  oan 
find  nothing  In  our  statutes  or  deoislona  to  prevent  the  oounty  court 
from  employing  surveyors  other  than  the  oounty  surveyor  to  survey  river 
bars  without  providing  the  oounty  surveyor  with  a record  thereof. 

Section  11179,  R.  S.  Mo.t  1929 , Art.  6,  Chap.  66,  provides 
as  follows: 


"County  court  may  employ  surveyors  and  attorneys.  - The 
oounty  court  may  employ  surveyors  to  survey  said  lands  and 
islands,  and  attorneys  to  represent  them  In  any  suits 
pertaining  thereto,  and  shall  pay  auoh  surveyors  and 
attorneys  reasonable  compensation  for  their  aervloes,  to 
be  paid  out  of  any  funds  arising  out  of  the  sale  of  such 
lands  and  islands,  or  out  of  the  general  revenue  fund 
of  the  oounty  as  may  be  agreed  upon  at  the  time  such 
surveyors  and  attorneys  are  employed." 

The  above  quoted  section  which  la  found  In  the  above 
numbered  artlole  entitled  Accreted  Lands  clearly  gives  the  oounty 
oourt  the  power  to  employ  surveyors  for  the  surveying  of  suoh  lends 
and  since  oounty  surveyors  are  not  mentioned  the  word  "surveyor" 
must  be  taken  to  mean  any  surveyor.  The  duties  of  surveyors  as  to 
keeping  and  furnishing  records,  mentioned  in  the  first  part  of  this 
opinion,  apply  only  to  county  surveyors  and  cannot  be  held  to  apply 
to  all  surveyors  doing  work  for  the  county  oourt.  The  power  given  by 
the  above  seotlon  seems  rather  broad  but  alnoo  it  stands  alone  and 
is  not  qualified  by  other  sections  we  ere  bound  by  its  terms. 

Very  truly  yours. 


Charles  M.  Howell,  Jr., 
Assistant  Attorney  General. 


Approved: 


Attorney  General” 


' . s jr  : Jvj 

Expense  of  conveying  prisoners  to  Boys*  Reformatory  jpV  Boonville,  Mo. 
should  be  the  actual  outlay  for  conveyance  of  sheriff  and  prisoner? 
by  the  method  and  route  from  starting  point  to  Boonville  which  is 
cheapest.  IT  automobile  cheaper  than  rail,  former  method  should  be 
used  and  if  rail  is  cheaper,  train  should  be  used.  Total  cost  of 
actual  necessary  traveling  expenses  should  determine  the  method* 


April  22,  1933. 


Hon.  Gordon  P.  Dorris, 
Prosecuting  Attorney, 
Alton,  Missouri. 


Dear  3ir: 


Your  letter  reads  as  follows: 

'"The  County  Court  has  reouested  me  to  write 
your  office  for  an  opinion  as  to  how  they 
should  calculate  the  'necessary  expenses* 
of  a Sheriff  for  conveying  a prisoner  to  the 
Boys*  Reformatory  at  Boonville.  Sec.  8357 
provides  in  case  of  a misdemeanor  these  costs 
are  payable  by  the  county  from  which  the  pris- 
oner Is  sent,  and  provides  that  the  Sheriff 
shall  be  allowed  "the  neoeasary  traveling 
expenses  of  himself  and  such  person,  and  a per 
diem  of  two  dollars  for  the  time,  etc."  The 
question  before  our  Court  is  whether  the 
Sheriff  would  be  allowed  a sum  equal  to  the 
actual  railroad  fare  should  such  Sheriff  convey 
the  prisoner  by  automobile,  and  what  would  be 
♦necessary  traveling  expenses'  if  conveyance  is 
by  automob  lie?" * 

If  automobile  method  of  conveying  prisoner  to  Boonville 
is  more  expensive  than  using  the  railroad,  then  the  railroad  should 
be  used.  In  no  event  should  a method  of  transportation  be  used  that 
will  incur  expense  in  excess  of  the  usual  cost  of  ordinary  means 
of  travel  of  making  the  trip  from  Alton,  Missouri  to  Boonville. 

If  automobile  is  used,  the  necessary  oil  and  gasoline 
and  the  lodging  at  hotel  and  payment  for  meals  is  all  the  Sheriff 
should  charge,  plus,  of  course.  Sheriff's  per  diem.  If  his  machine 
should  need  repair  or  he  had  to  buy  enroute  one  or  more  tires,  I 
do  not  think  he  could  charge  same  as  necessary  traveling  expenses. 

Very  respectfully, 


APPROVED: 


SDEARD  C.  CROW. 


T ?I"*P  • AW 


Attorney  General 


lAXAIIQjri 

v n»  / 


Sale  of  real  estate  for  taxes  provided  for  In 
Section  995 2-A  enacted  by  57th  General  Assembly. 


e 


June 


rd. 


19 


iion.  Gordon  P.  Dorris, 
Prosecuting  Attorney, 
Alton,  K ss  uri. 


FILED 
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s 

1 


Dear  Mi.  Dor.  1st 


Acknowledgment  la  herewith  made  of  your  re  ,uest  for  an  opinion 
reading  as  follows* 

* The  County  Collector  of  this  county  is  prep*  ng 
notices  to  mall  to  all  delln  uent  t*-x  payers  ann  he 
has  requested  me  to  secure  information  from  y ur 
office  as  to  date  he  will  ho  compelled  - under  the  new 
la  a - to  begin  Tiling  suits  on  delinquent  taxes.  •« 
do  not  understanu  if  such  suits  all  be  brought  eftr 
November,  132?,  or  November, 

jr  to  fill  34  as  enacted  by  the  last  General  Assembly  snd  ap- 
proved by  the  Governor  on  April  7th  of  this  ye#u  , repealed  Section 
3351  or  the  Revised  Statutes  of  Mi,  acurl  BE9  doag  with  a number 
of  other  Sections  and  enacted  some  fifty-two  Sections  in  th.  Ir 
stead,  lection  9951-A  r sdin  as  follows: 

•All  lands  and  lots  on  which  taxes  are  delinquent 
and  unpaid  shall  be  subject  to  sale  to  discharge 
the  lien  for  said  delinquent  and  unpaid  ta:-es  as 
provided  for  in  this  Act  on  the  fir  t Minds y of 
Bovember  of  each  year,  * » » « 

«§ 

by  the  provisions  of  this  Act,  suits  upon  delln  urnt  taxes  are 
practically  abolishes  end  a system  of  advertising  and  sale  of  the 
prope  ty  for  the  ta.  es  Is  established.  It  ilia  c /too ruing ly, 
seem  proper  to  place  on  y*mr  statement  that  the  land  ill  be  sold 
for  taxes  on  the  first  Mcxt  Monday  of  Bovember  13?~  i‘  by  that 
time  the  taxes  are  not  paid. 


>-;urs  very  trilby. 


AO  ADS  Ai'-iD  BRIDGE 


A 


ti 


. 

Prosecuting  attorney, 
Hermit*;;*,  i?s  uri. 

ir: 


/ 

County  Court,  under  Section  7900, 
reauired  to  pay  all  of  repairs 
where  tae  repairs  exceed  R50.00 
lor  one  time. 

J"-.e  0,  33. 
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f«  are  afiknowl edg lng  receipt  >f  your  l jutxy  of  June  , 

1933,  as  follows: 

"Pleawe  let  ue  have  vour  opinion  na  to  the  eaning  of 
Sect  j.  on  7900  revised  statutes  of  "lraouri,  1029,  in  the 
following  renpect; 

'•‘hen  a bridge  is  attached  to  a rend  district  and  the 
repairs  necessary  t~»  ■><*  done  at  any  one  time  exceed 
fifty  dollars  should  the  county  nay  too  whole  amount  or 
that  in  excess  of  fifty  dollars’ 


Please  let  me  It  av  e ym  * r op  in  i o n r*  ^ rc  p.  a bl  y go  * n . " 
eotlos  7000  FI.  6.  o.  1939,  provides  as  fallows: 


" f ie  county  court  i ; ay  order  any  bridge  built  by  t.U e o ou nt y 
to  be  attached  to  a rend  district,  for  the  nur  oee  of 
beim  Fept  in  repair  by  an  oh  road  district;  but  wrien  the 
repairs  necessary  at  one  time  s mil  exceed  in  vol  ue 
fifty  doll  axe,  the  sa.e  shall  .ot  be  required  to  be 
done  by  such  road  ’istrlct. 11 

It  is  our  opinion  tl  ->t  under  the  s.ovt*  section  repairs 
w loh  cost  GO. 00  or  ore  s all  be  done  nt  t5  5 ex  'enact  of  the 
counLy,  and  c.  at  no  portion  thereof  can  bn  taxed  against  the 
school  Jictrict.  The  word  Hsar..eM  need  i”  the  last  line  of  ti  e 
section  ref  ere  back  to  t:>e  word  * repairs**  and  aeane  that  when 
the  coet  of  repairs  exceeds  "’50.00,  that  euoh  exneiise  shall  be 
borne  by  the  county.  Ho  provision  is  oo  teined  in  the  section 
which  would  ive  the  construction  that  only  the  excess  above  A 
150.00  s be  ; - o :y  court. 


It  is,  therefore,  the  opinion  of  t iti  Department  that 
under  section  7900,  the  particular  neotion  to  which  you  refer  ue , 
that  if  the  repairs  exceed  >50.00  in  cost,  the  whole  cost  of  the 
repairs  must  be  borne  by  the  county  court.  If  the  cost  of  repairs 
is  less  than  GO. 00,  b:e  whole  cost  ''lust  be  borne  by  the  rosd 


Ut.  William  a.  Dollarhide , 
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June  9,  1933. 


district.  No  provision  Is  made  for  taxing  a part  of  the  cost 
against  the  road  district  where  the  repairs  amount  to  50.00 
or  more,  and  in  such  an  event,  the  entire  cost  of  the  renAirs 
™en  th«v  exceed  *50.00  must  he  met  bv  the  county  court 


Very  truly  yours, 


Assistant  Attorney  General . 


APPROVED: 


Attorney  General. 


NEPOTISM: 


Daughter  of  director's  cousin  not 
within  prohibited  degree;  wife  of 
director's  brother-in-law  not  within 
prohibited  degree. 


October  12,  1933 


Filed:  #22 


Mr.  Gordon  P.  Dorris, 
Prosecuting  Attorney, 
Alton,  Missouri 

Dear  Sir: 


We  are  acknowledging  receipt  of  your  letter  in  which  you 
Inquire  as  follows: 


"Your  opinion  of  August  25th,  relating  to  the 
Nepotism  amendment  received  and  for  which  we 
thank  you. 

Will  you  please  give  us  your  opinion  as  to  who 
are  included  as  relatives  within  the  fourth 
degree,  either  by  consanguinity  of  affinity.  If 
you  do  not  have  opinion  prepared  on  that  can  you 
give  us  example  from  which  we  may  determine  the 
relationship.  As  an  example.  Is  the  wife  of  a 
director’s  brother-in-law  within  the  prohibited 
degree?  Is  the  daughter  of  a director’s  cousin 
within  the  prohibited  degree?" 

Section  13  of  Article  XIV  of  the  Constitution  of  Missouri 
provides  as  follows: 

"Any  public  officer  or  employee  of  this  State  or  of 
any  political  subdivision  thereof  who  shall,  by 
virtue  of  said  office  or  employment,  have  the 
right  to  name  or  appoint  any  person  to  render  service 
to  the  State  or  to  any  political  subdivision  thereof, 
and  who  shall  name  or  appoint  to  such  service  any 
relative  within  the  fourth  degree,  either  by  consan- 
quinity  or  affinity,  shall  thereby  forfeit  his  or  her 
office  or  employment." 


Under  that  amendment  a director  who  appoints  anyone  within 
the  fourth  degree,  either  by  consanguinity  or  affinity,  shall 
thereby  forfeit  his  or  her  office.  Affinity  Is  defined  in 
2 C.  J.  378,  as  follows: 

"The  connection  formed  by  marriage,  which  places  the 
husband  In  the  same  degree  of  nominal  propinquity  to 
the  relations  of  the  wife  as  that  in  which  she  herself 
stands  toward  them,  and  gives  to  the  wife  the  same 


Mr.  Gordon  P.  Dorris 


reciprocal  connection  with  the  relations  of  the 
husband . " 

Consanguinity  is  defined  in  12  C.  J.  510  as  follows: 

"Consanguinity  or  kindred  is  the  connection  or  rela- 
tion of  persons  descended  from  the  same  stock  or 
common  ancestor." 

Under  the  rule  laid  down  in  12  C.  J.  511,  there  are  two 
methods  of  computing  the  degrees  of  consanguinity  as  follows: 

"One  by  the  canon  law,  which  has  been  adopted  into 
the  common  law  of  descents  in  England  and  the  other 
by  the  civil  law  which  is  followed  both  there  and 
here  in  determining  who  is  entitled  as  next  of  kin 
to  administer  personalty  of  a decedent.  The  compu- 
tation by  the  canon  law  is  as  follows:  'We  begin 
at  the  common  ancestor,  and  reckon  downwards;  and 
in  whatever  degree  the  two  persons,  or  the  most 
remote  of  them,  is  distant  from  the  common  ancestor, 
that  is  the  degree  in  which  they  are  said  to  be 
related.  By  the  civil  law,  the  computation  is  from 
the  intestate  up  to  the  common  ancestor  of  the  in- 
testate, and  the  person  whose  relationship  is  sought 
after,  and  then  down  to  that  person,  reckoning  a 
degree  for  each  person,  both  ascending  and  descend- 
ing." 

We  do  not  find  that  the  courts  of  this  state  have  laid 
down  any  rule  as  to  how  the  relationship  of  Section  13  of 
Article  XIV  is  to  be  computed.  In  other  states,  where  anti- 
nepotism provisions  are  in  force,  courts  have  generally 
applied  the  civil  rule.  We  believe  that  the  courts  of  this 
state,  when  the  matter  is  presented  for  consideration,  will 
adopt  the  civil  rule  in  computing  the  degree  of  relationship 
under  Section  13  of  Article  XIV.  The  civil  rule  denotes  that 
any  relationship  closer  than  second  cousin  would  be  prohibited 
under  the  Constitution.  In  other  words,  the  official  may 
appoint  a second  cousin  without  violating  the  rule,  but  the 
appointing  of  anyone  related  to  such  official  as  a first  cousin 
or  a closer  relationship,  either  by  blood  or  marriage,  would 
be  a violation  of  the  Section. 

In  2 C.  J.  378,  it  is  said: 

"Blood  relations  of  the  husband  and  blood  relations 
of  the  wife  are  not  related  to  each  other  by  affinity. 
Nor  does  the  term  'affinity'  ordinarily  include  per- 
sons related  to  the  spouse  simply  by  affinity.'1 

In  Encyclopedia  Brittanica,  11th  Ed.  Vol  1,  page  301,  the 
author  has  the  following  to  say  about  affinity: 
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"The  marriage  having  made  them  one  person,  the 
blood  relations  of  each  are  held  as  related  by 
affinity  in  the  same  degree  to  the  one  spouse 
as  by  consanguinity  to  the  other.  But  the  rela- 
tion is  only  with  the  married  parties  themselves 
and  does  not  bring  those  in  affinity  with  them 
in  affinity  with  each  other;  so  a wife’s  sister 
has  no  affinity  to  her  husband's  brother." 

You  inquire  whether  or  not  the  wife  of  a director's 
brother-in-law  is  within  the  prohibited  degree.  The  brother  of 
the  director’s  wife  is  by  affinity  the  brother-in-law  of  the 
director.  When  the  brother-in-law  of  the  director  married, 
his  wife  became  by  affinity  a sister-in-law  of  the  director’s 
wife,  but  under  the  rule  announced  above  there  is  no  relation- 
ship between  the  wife  of  the  director's  brother-in-law  and 
the  director. 

It  is  therefore  our  opinion  that  under  Section  13  of 
Article  XIV  of  the  Constitution,  relationship  shall  be  com- 
puted under  the  civil  rule,  and  that  in  applying  that  rule, 
persons  who  are  related  as  first  cousins,  or  in  a closer  rela- 
tionship, would  come  within  the  prohibition  of  the  Constitution. 
It  is  also  our  opinion  that  the  wife  of  the  director's  brother- 
in-law  is  not  related  to  the  director  within  the  prohibited 
degree,  as  the  term  "affinity"  does  not  Include  persons  related 
to  the  spouse  simply  by  affinity. 


Very  truly  yours. 


/s/  Prank  W.  Hayes 

Assistant  Attorney  General . 


APPROVED: 


Attorney  General 


NEPOTISM;  Director  who  is  grandfather  by  marriage  to  teacher  and 
director  who  is  uncle  of  teacher  are  within  prohibition 
of  Section  13  of  Article  XIV;  the  appointment  of  direct* 
or's  wife's  brother's  wife,  or  second  cousin,  is  not 
within  the  prohibited  degree. 

V 


£r.  Gordon  i.  Dorris, 
? ns  acting  Attorney, 
Alton,  i ireouri. 

')ear  Sir: 


October  17,  IS  33. 


FILED 


he  ?re  sckro*'l edging  receipt  of  your  letter  in  wtaioh  you 
inquire  rs  follows: 

"We  ere  in  need  of  an  opinion  from  your  office  in 
r(*{r» rd  to  relationship  of  certain  artiee,  under  the 
et?te  ^nti-n egotism  3 a»e , and  would  like  to  know  if 
tie  follo^'ino  oereona  are  •"ithin  the  prohibited  derree; 

Example  ore:  A director  ia  the  atep-father  of  the 
teacher  'e  mother. 

\xemple  two:  A director  is  the  half-brother  of  the 
tercher's  mother. 

5xa  role  three:  A director’s  wife's  brother's  wife 
is  teacher. 

ixample  four:  a director  who  is  a first  cousin  of 

the  teacher's  father. 


Trusting  you  will  advice  us  promptly  on  these  euestions, 
we  i*e  nain. * 

Section  13  of  Article  XIV  of  the  Constitution  of  iss:uri 
provides  re  follows: 

"Any  public  offic  r or  employe  of  this  State  or  of  any 
political  subdivision  thereof  who  shall,  by  virtue  of 
said  office  or  employment,  have  the  right  to  name  or 
ap-oint  any  person  to  render  service  to  the  State  or 
to  any  political  subdivision  thereof,  and  who  shall 
name  or  appoint  to  such  service  any  relative  within 
the  fourth  degree,  either  by  consanguinity  or  affinity, 
shall  thereby  forfeit  his  or  her  office  or  employment. " 

Affinity  is  defined  in  2 C.  J.  378,  as  follows: 

"The  connection  formed  by  marriage,  which  places  the 
husband  in  the  same  degree  of  nominal  propinquity  to 
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the  relations  of  the  wife  as  that  in  which  she  herself 
stands  towards  tue®,  and  gives  to  the  wife  the  same 
reciprocal  connection  with  the  relations  of  the  husband." 

Consanguinity  is  defined  in  13  G.  J.  $10,  as  follows: 

* Gone  anfru  ini  ty  or  kindred  is  the  connection  or  relation 
of  persons  descended  from  the  pstss  stock  ox  common 
ancestor. " 

Under  tae  rule  laid  down  in  13  C.  J.  511,  there  are  two 
methods  of  computing  the  degrees  of  consanguinity  as  follows: 

"One  oy  the  canon  law,  which  has  been  adopted  into  the 
common  law  of  descents  in  England,  and  the  other  oy  the 
civil  law  vaich  is  followed  both  there  and  here  in  de- 
termining wao  is  entitled  os  next  of  kin  to  administer 
personalty  of  a decedent.  The  computation  by  the  canon 
law  is  as  follows.*  '$e  begin  at  the  common  ancestor, 
and  reckon  downwards,  end  in  whatever  degree  the  two 
persons,  or  the  most  remote  of  them,  is  dietmt  from  the 
coauon  ancestor,  that  is  the  degree  in  which  they  ere 
said  to  be  related,  1 By  tae  civil  law  the  computation 
is  from  the  intestate  up  to  the  common  ancestor  of  the 
intestate,  and  the  person  whose  relatione:; ip  is  sought 
after,  and  then  down  to  that  person,  reckoning  a degree 
for  each  person,  both  ascending  and  descending. " 

ve  do  not  find  that  the  courts  of  this  State  have  laid 
down  any  rule  as  to  how  the  relationship  under  Section  IS  cf 
Article  XXV  is  to  be  computed.  In  other  states,  where  snti- 
neootisa  provisions  are  in  force,  courts  have  gen^r<lly  applied 
the  civil  rule.  We  believe  that  the  courts  of  this  state,  when 
the  natter  is  presented  for  consideration,  rill  adopt  the  civil 
rule  in  com  u ting  the  decree  of  relationship  under  Section  13 
of  Article  XIV.  Under  the  civil  rule,  it  would  be  illegal  for 
an  official  to  apooint  his  first  cousin  or  anyone  more  closely 
related.  The  official,  however,  jay  appoint  a second  cousin 
without  violating  the  rule. 

In  3 C.  J.  376,  it  is  said: 

"Blood  re3etions  of  the  husband  and  blood  relations  of 
the  wife  are  not  related  to  each  other  by  affinity.  Npr 
does  the  term  ’affinity'  ordinarily  include  rersons  rela- 
ted to  the  spouse  simply  by  affinity." 

In  Encyclopedia  Britt  an  ice,  11th  Ed.  Vol  I,  pftge  301  the 
author  has  the  following  to  say  about  affinity: 

■That  marriage  having  made  ther?  one  person  the  blood  rela- 
tions of  each  ere  held  as  related  by  affinity  in  the  ea^e 
degree  to  the  one  spouse  as  by  consanguinity  to  the  other. 
But  the  relationship  is  only  with  the  married  parties  them- 
selves and  does  not  bring  those  in  affinity  with  them  in 
affinity  with  each  other;  so  a wife's  sister  has  no  affinity 
to  her  husband's  brother.* 
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In  applying  the  above  rules  to  the  guest  ions  contained  in 
your  inquiry,  we  advise  you  as  follows: 

One:  Tou  inquire  if  a director  who  is  a step-father  of 

the  teacher's  mother  may  appoint  the  teacher.  The  director  ie 
the  husband  of  the  teacher's  grandmother.  3y  affinity  the  hus- 
band of  the  grandmother  is  the  grandfather  of  the  teaoher.  Such 
relationship  is  within  the  fourth  degree  as  prohibited  by  the 
Constitution  and  would  be  in  violation  thereof. 

Second:  Tou  inquire  whether  a director  who  ie  a half- 
brother  of  the  teacher’s  mother  la  within  the  prohibited  degree. 
The  half-brother  ia  the  uncle  of  the  teacher.  The  fact  that 
the  director  is  a half-brother  of  the  teacher's  mother  does  not 
prevent  him  from  being  the  uncle  of  the  teacher.  The  director 
bslng  an  uncle  of  the  teacher,  such  relatione  hip  is  within  the 
fourth  degree,  and  the  appointment  of  such  teacher  by  such 
director  would  be  in  violation  of  said  provision  of  the  Con- 
stitution. 

Third:  Tou  inquire  whether  a director's  wife's  brother's 
wife  is  related  to  the*  director  within  the  prohibited  degree. 

There  ia  no  relationship  of  consanguinity  between  the  director 
and  the  teacher.  The  director  la  related  by  affinity  to  the 
wife.  The  wife  of  the  director  is  related  by  affinity  to  tbe 
teacher,  who  is  the  wife  of  her  brother.  There  ia  no  relation- 
ship by  affinity  under  the  above  i^lea  betveen  the  director  and 
the  director's  wife's  brother's  wife,  and  such  election  would  not 
be  in  violation  of  the  constitutional  provision. 

Fourth:  Tou  inquire  whether  a director  who  is  a first 

cousin  of  the  teacher's  father  is  within  the  prohibited  degree. 

The  director  would  be  related  by  oonaanguinity  to  the  teacher 
as  a second  cousin.  A second  cousin,  according  to  the  application 
of  the  civil  rule,  would  not  be  within  the  fourth  decree,  as 
prohibited  by  the  Constitution.  The  director,  therefore,  nay 
vote  to  elect  his  seoond  cousin  without  violating  the  above 
constitutional  provision. 


Very  truly  yours, 


APPROVED: 


Assistant  Attorney  General. 


Attorney  General. 
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Honorable  Ph.il  Donnelly 
House  of  Senate 
Jefferson  City,  Missouri 
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Dear  Sir: 


Your  Committee  asked  this  department  for 
an  opinion  on  Seotion  Twenty- three  of  Committee  Sub- 
stitute for  Senate  Bills  Nos.  6,  21,  22,  33,  24  and 
?5,  57th  General  Assembly  (Extra  Session).  This  is 
the  first  opportunity  the  department  has  had  to  com- 
ply with  that  request  for  your  Committee.  The  depart- 
ment was  busy  with  other  matters  for  the  Committee  on 
yesterday. 


This  department  is  of  the  opinion  it  is  ad- 
visable to  revise  Section  Twenty- three  of  Committee 
Substitute  for  Senate  Bills  Nos.  6,  21,  22,  33,  24 
and  25,  as  same  was  printed;  and,  accordingly,  the 
Department  submitted  to  your  Committee  on  December 
18,  a proposed  substitute  for  said  Section  Twenty- 
three. 


This  department  desires  to  call  the  atten- 
tion of  your  Committee  to  two  decisions  of  our  3upreme 
Court  upon  the  question  of  license  for  the  sale  and 
the  manufacture  of  spirltous  and  malt  liquors. 

The  first  case  is  State  v.  Birman.  162  Mo. 
page  1.,  and  it  is  the  opinion  upholding  the  State 
Beer  Inspection  Act,  passed  in  1899.  In  this  case, 
the  validity  of  the  Statute  was  attacked  on  the  ground 
it  was  a tax  on  property  and  also  Invalid  beoause  the 
amount  of  the  inspection  feee  was  measured  by  the  amount 
of  beer  inspected.  The  Court  held  the  inspection  fees 
were  not  a tax  on  property. 
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On  the  question  of  right  of  State  to  measure 
the  license  fees  by  amount  of  beer  inspected,  the 
Court  said  in  162  Mo.  l.o.  30: 


■ Learned  counsel  strenuously  urge 
that  this  case  cannot  be  a tax  or 
burden  placed  upon  the  business, 
in  contradistinction  to  a tax  upon 
a property,  as  vs  hare  hereinbefore 
deolded,  because,  they  say,  an  occu- 
pation tax  involve*  two  elements  - 
payment  of  a fixe*  amount  for  a fixed 
time,  and  a permit  to  oarry  it  on 
for  a fixed  time.  This  assumes  that 
in  some  way  the  Legislature  is  re- 
stricted to  this  exact  method,  hut 
we  hold  that  it  is  competent  for  the 
Legislature  to  fix  the  amount  in  pro- 
portion to  the  business  done  or  toe 
output  sold  as  in  this  case.  This  is 
a matter  for  the  lawmaking  power  to 
determine,  and,  as  we  have  already 
eald,lt  does  not  follow  that  a license 
must  issue  for  a fixed  period.  The 
imposition  of  the  tax  is  one  thing; 
the  lioanee,  another.  Certainly,  a 
statute  providing  for  licensing  the 
nanuf aotiire  and  sale  of  beer,  and 
containing  the  inspection  features 
of  the  act  before  us,  and  requiring 
the  payment  of  the  fees  prescribe'., 
therein  as  a condition  precedent  for 
the  carrying  on  business  under  such 
license,  would  be  a valid  exercise 
of  police  power  and  such  is  the 
effect  of  thie  lav  when  considered  with 
the  other  statutes  in  pari  materia . 

Much  indignation  is  expressed  in  one 
of  the  briefs  that  the  Legislature 
has  assumed  to  Itself  to  prescribe  the 
cereals  which  shall  be  used  in  the 
manufacture  of  beer,  especially  In  ex- 
cluding wheat  and  corn.  Counsel  must 
assume  that  the  two  oere&ls  make  a 
perfectly  innocuous  beer.  As  to  this 
ve  need  only  say  that  the  Legislature 
can  absolutely  prevent  the  brewing  of 
beer  or  other  intoxicating  liquor ~as 
it  sees  fit,  and  in  the  exercise  of 
its  polloe  power  it  may  exclude  any 
cereal  that  in  Its  judgment  would 
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he  deleterious  to  the  health  of  the 
people  of  this  State,  and.  If  there 
be  a doubt  as  to  the  noxious  charac- 
ter of  the  cereal,  then  the  legislative 
determination  of  the  fact  is  conclusive. 

This  court  cannot  say,  as  a matter  of 
judicial  knowledge,  that  the  fusel  oil, 
resulting  from  the  oily  substance  in 
corn,  is  not  deleterious  in  beer  made 
from  com.  In  the  course  of  the  argu- 
ment, it  appeared  that.  In  a congression- 
al investigation  of  food  products,  Mr. 
Adolphus  Busch,  a brewer, of  great  experience, 
testified  that  he  never  used  corn  In  making 
beer;  that  oom  anabarley  did  not  make  a 
high  grade  of  beer;  that  fusel  oil  was  not 
a particularly  healthy  article.  However, 
the  sale  of  intoxicating  liquors  is  not 
a natural  right, and  the  State  may  prescribe 
how  they  shall  be  made  for  sale,  if  at  all.  * 


In  the  above  opinion,  the  Court  held,  the  legisla- 
ture could  fix  the  amount  of  license  in  "proportion  to 
the  business  done  or  output  sold. * 

This  case  was  decided  in  1901.  In  1903,  the 
Act  providing  for  inspection  of  ardent  spirits  was  before 
our  Court  and  is  reported  in  170  Mo.  page  SI.  In  this 
case,  State  v.  Berarsoh.  170  Mo.  l.o.  113,  the  writer  of 
the  opinion  said  relative  to  right  of  State  to  levy  & 
tax,  the  amount  thereof  dependent  on  the  amount  of  goods 
soldi 

"But  pursuing  other  branches  of  the  sub- 
ject/natter  presented  by  the  record,  we 
come  to  the  ruling  made  in  «*lton  v.  Mis- 
souri, 91  U.  3.  375;  where  it  was  settled 
that  a tax  the  amount  of  which  Is  dependent 
on  the  amount  of  the  property  sold,  is  in 
fact,  a tax  t&e  ygmSSM  JJfitll*  3^ch 
being  the  case,  the  act  under  review  oust 
be  held  to  impinge  on  the  provisions  of 
section  3.  Article  X.  of  our  Constitution, 
which  declares  concerning  taxes,  that: 

'they  shall  be  uniform  on  the  same  class 
of  subjects  within  the  territorial  limits 
of  the  authority  levying  the  tax." 

•In  City  v.  Spiegel,  supra  where  it  was 
herd  that  a license  fee  was  a tax,  such 

tax  was  held  Invalid  as  not  conforming  to 
the  constitutional  provision  above  quoted, 
in  that  it  discriminated  in  favor  of  a 
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meat shops  in  one  portion  of  the  city, 
and  against  others  In  another  portion 
^ thereof  lap using  in  tho  first  InettnCe 
a tax  of  |25.  and  on  the  second  tax 
$100." 


Section  4,  of  said  Act  reads  as  follows: 

"Section  4 of  the  act  has  these  proTlslons: 
'There  shall  he  paid  for  the  right  and 
privilege  to  manufacture  for  sale  In  this 
state  distilled  liquors  including  whiskey, 
brandy,  rum,  gin,  and  distills  d spirits 
of  all  kinds,  wines  of  any  kind  and  every 
class  of  vinous  liquors,  and  for  the  right 
or  privilege  to  sell  all  such  distilled 
or  vinous  liquors  or  products,  brought 
or  shippsd  into  this  state  for  the  sale 
herein,  a special  license  tax  of  10  Oents 
for  every  gallon  and  at  a like  rate  fox 
any  other  quantity  or  fractional  part 
of  a gallon  contained  in  a receptacle 
of  any  kind  or  character  whatever*! 


The  Oouxt  first  held  the  indistmCnt  not  suf- 
ficient under  the  said  section  4.  (170  Mo.  l.c.  104). 

Mext  the  court  held  The  Title  of  the  Act  was 
sufficient  and  said  the  following  would  be  sufficient 
title  for  an  act  for  sale  and  manufacture  of  liquors 
and  license  therefor: 

"An  Act  relating  to  the  manufac- 
ture and  sale  or  distilled  and 
vinous  liquors",  170  Mo.  l.c. 
pages  105-107. 

lext  the  writer  of  the  opinion  held  the  license 
fee  for  privilege  of  selling  fixed  at  so  much  per  gal- 
lon was  a tax  on  property  for  two  reasons:  first,  - 
the  writer  of  the  opinion  pointed  to  the  title  or  the 
Act  which  reads  as  follows:  "A  state  license  tax  on 
distilled  liquors.*  The  writer  of  the  opinion  further 
held  that  the  license  fee  was  shown  to  be  a tax  be- 
cause the  emergency  clause  provided  as  follows: 

"There  being  a deficiency  in 
the  revenues  of  the  State 
creates  an  smergenoy*  (170 
Mo.  l.c.  page  107. 
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The  writer  o f the  opinion  further  held,  when 
it  le  asoertain.au  a license  fee  la  imposedmainly  for 
revenue,  as  he  held  was  the  case  in  170  Mo.  l.o.  109, 
such  license  fee  is  a tar.  (170  Mo.  l.o.  page  109), 
and  again  in  sane  opinion  the  writer  thereof  on  page 
113  holds  the  case  of  Helton  v.  Missouri,  91  U.  3.  275, 
settled  the  question  that  a tax  the  amount  of  which 
is  dependent  on  the  ai*ount"*of  property  cold  le  in  fact 
a &£  on  property  Itself.  The  oase  cited  was  & 
meddler* s license  tax  and  had  no  relation  to  the  licenc- 
ing  of  intoxicating  liquor.  The  peddler's  business 
was  one  that  could  only  be  regulated  not  prohibited  ae 
liquor  can  be. 


The  writer  of  this  opinion  held  - first,  the 
act  was  a tax  because  of  the  title,  and  the  emergency 
clause  both  treated  the  Act  as  a tax  measure.  Second, 
that  the  license  fee  was  a tax  on  property.  Third, 
that  it  failed  to  tax  liquor  manufacturer  making  liquor 
out  of  state  and  shipping  same  into  the  state.  But 
the  members  of  the  Court  were  badly  divided.  Two  judges 
concurred  with  the  writer  of  the  opinion  in  all  his 
conclusions.  ne  judge  concurred  in  holding  the  Act 
unconstitutional,  and  ooncurred  for  that  reason  in  re- 
sult. One  Judge,  in  addition  to  the  other  two  and  the 
writer  of  the  opinion, agreed  to  first  and  tenth  para- 
graph of  the  opinion,  which  dealt  respectively  with 
the  insufficiency  of  the  information  and  the  invalidity 
of  the  Aot,  because  it  required  manufacturer  for  sale 
in  Missouri  to  p&y  ten  cents  per  gallon,  yet  manu- 
fa  eturer  in  this  state  who  sold  in  another  state  was 
exempted  from  paying  the  ten  oents  per  gallon  and  henoe 
the  Act  violated  equal  protection  clause  of  the  Federal 
Constitution.  Another  judge  agreed  the  information 
was  insufficient  and  the  act  unconstitutional  because 
the  title  was  Insufficient  and  not  appropriate  to  an 
aot  laying  a license  tax.  Another  judge  wrote  an  opinion 
and  held  the  whole  aot  shoved  it  was  a property  tax. 


This  djr  artisan t submits  to  you  the  above  two 
opinions  for  your  consideration  in  connection  with  the 
proposed  legislation  relating  to  license  fees  for  'janu- 
x&cture  and  tale  of  ardent  spirits.  Permit  this  depart- 
ment to  make  the  suggestion  that  the  mistakes  made  in 
the  title  and  the  emergency  clause  of  the  oase  reported 
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in  170  Mo.  page  81,  be  avoided  when  the  Committee  Substitute 
for  Senate  Bills  6,  31,  33,  23,  24  and  25,  is  put  into  final 
snaps. 


This  department  submitted  to  your  Committee  on 
yesterday  a proposed  substitute  for  See t ion  33  of  the  above 
named  Committee  Substitute  for  Senate  Bi}ls  6,  31,  23,  23, 

24  and  35. 

Joyoe  on  "Intoxicating  Liquor*  say si 

■The  legislature  in  the  exerolse  of 
its  power  to  impose  a tax  upon  the 
liquor  traffic  and  to  classify  for 
that  purpose  nay  provide  that  the 
amount  of  the  tax  is  to  be  determined 
on  the  basis  of  the  amount  of  business 
done,  and  such  a lav  is  not  subjeot 
to  the  objection  that  it  lc  not  uni- 
form." 

Mr.  Joyoe  cites  the  following  cases  as  supporting  the  above 
quoted  excerpt  from  his  work. 

Parrish  v.  Ourth,  36  La.  Ann.  140; 

Ex  Parte  Marsha}!,  64  Ala.  360; 

Albertson  v.  Wall&oe,  81  V.C.  479; 

Albrecht  v.  State,  8 Tex.  App.  316. 

Ke  are  submitting  herewith  the  form  of  Substitute 
for  Section  33  of  Committee  Substitute  of  Senate  Bills  6,  31, 
3*,  23,  34  and  25,  providing  for  inspection  and  gauging  of 
intoxicating  liquors  and  fees  for  said  services  fixed  at  same 
amount  on  the  gallonage  basis  as  ie  provided  in  said  Section 
23  as  eaiae  now  appears  in  the  above  mentioned  Committee  Sub- 
stitute for  Senate  Bills. 

Your  Committee  now  has  before  it  the  two  forms  of 
Section  covering  license  fees  to  be  charged  by  the  State  for 
intoxicating  liquors,  to-wi t : One  In  the  fora  of  occupation 
tax  and  the  other  in  the  form  of  inspection  fees. 

Very  respectfully. 


APP  ROTO: 
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Assistant  Attorney-General. 
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All  personal  property  owned 
by  a resident  though  held 
outside  the  city  is  assessable 
for  city  taxes* 

is  7 * H / 

, > 

November  10th 
19  3 3. 


Mr.  Gene  H.  Duebbert, 

City  Assessor, 

Wellington,  Missouri. 

Dear  Mr.  Duebbert 

We  are  in  reoeipt  of  your  letter  of  September  2,  1933,  in 
which  was  oontalned  a request  for  an  opinion  as  follows: 

"As  City  Assessor  for  Wellington  please  inform  me 
if  personal  property  held  out  of  this  olty  is  assessable 
for  oity  taxes  when  a person  is  a resident  and  makes  his 
home  in  this  city* 

"Would  the  same  ruling  hold  for  all  personal  classi- 
fication, such  as  machinery,  notes  and  live  stock. 

"Wellington  has  a population  of  676* 

"Thanking  you  for  this  information,  I am 

Yours  truly, 

(Signed)  Gene  H.  Duebbert 
City  Assessor, 

* Wellington,  Mo. " 

Section  9745,  Revised  Statutes  of  Missouri,  1929,  provides 
as  follows: 

"Sec.  9745.  PERSONAL  PROPERTY  TO  BE  ASSESSED  IN 
COUNTY  Of  OWNER'S  RESIDENCE  - EXCEPTIONS.  All  personal 
property  of  whatever  nature  and  character,  situate  in  a 
county  other  than  the  one  in  which  the  owner  resides, 
shall  be  assessed  in  the  county  where  the  owner  resides, 
except  as  otherwise  provided  by  section  9763;  and  all 
notes,  bonds  and  other  evidences  of  debt  made  taxable 
by  the  laws  of  this  state,  held  in  any  state  or  territory 
other  than  that  in  which  the  owner  resides,  shall  be 
assessed  in  the  county  where  the  owner  resides;  and 
the  owner,  in  listing,  shall  specifically  state  in  what 
county,  state  or  territory  it  is  situate  or  held.” 
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Section  6994,  Revised  Statutes  of  Missouri,  1929,  provides 
as  follows: 

"Seo.  6994.  ASSESSMENT  07  PROPERTY-  DUTY  OF  ASSESSOR 
AND  OTHER  OFFICERS-  LIEN  IN  FAVOR  OF  CITY.  In  assessing 

property,  both  real  and  personal.  In  olties  of  the  fourth 
olass,  the  olty  assessor  shall  jointly,  with  the  county 
assessor,  assess  all  property  in  such  cities,  and  such 
assessment,  as  made  by  the  olty  assessor  and  oounty  assessor 
jointly  and  after  the  same  has  been  passed  upon  by  the  board 
of  equalization,  shall  be  taken  as  a basis  from  which  the 
board  of  aldermen  shall  make  the  levy  for  olty  purposes.  The 
assessment  of  the  olty  property,  as  made  by  the  olty  and 
oounty  assessor,  shall  conform  to  each  other,  and  after  such 
board  of  equalization  has  passed  upon  such  assessment  and 
equalized  the  same,  the  olty  assessor's  books  shall  be 
oorreoted  in  red  ink  In  aooordanoe  with  the  ohangea  made 
by  the  board  of  equalization,  and  so  oertifled  by  said  board, 
and  than  returned  to  the  board  of  aldermen:  PROVIDED,  that 
in  cities  which  do  not  eleot  an  assessor  the  mayor  shall 
pro  our  e from  the  oounty  olerk  of  the  oounty  In  which  suoh 
olty  is  located,  and  it  shall  be  the  duty  of  suoh  oounty 
olerk  to  deliver  to  the  mayor  on  or  before  the  first  day  of 
July  of  each  year  a oertifled  abstraot  from  his  assessment 
books  of  all  property  within  suoh  olty  made  taxable  by  law 
for  state  purposes,  and  the  assessed  value  thereof  as  agreed 
upon  by  the  board  of  equalization,  which  abstraot  shall  be 
Immediately  transmitted  to  the  counoil,  end  it  shall  be  the 
duty  of  said  council  to  establish  by  oidlnanoe  the  rate  of 
taxes  for  the  year.  A lien  is  hereby  created  In  favor  of 
suoh  olty  against  any  lot  or  lots  or  tract  of  land  for  any 
suoh  traot  assessed  by  such  olty  against  the  same,  shlch  said 
lien  shall  be  superior  to  all  other  liens  or  encumbrances 
exoept  the  lien  of  the  state  for  state,  oounty  or  school 
taxes." 


In  so  much  as  the  city  of  Wellington  is  a city  of  the 
fourth  olass,  our  opinion  in  this  natter  must  be  based  on  a 
construction  of  the  two  statutory  provisions  above  quoted.  In  con- 
struing these  two  sections  we  are  fortunate  to  have  a decision  of 
the  Supreme  Court  of  Ulssourl, sitting  in  Banc,  squarely  In  point. 
State  ex  rel,  Divine  vs.  Collier.  256  S.W,  455.  301  Mo,  72  {1923). 
In  this  oaae  the  olty  of  Greenfield  la  olty  of  the  fourth  class) 
had  assessed  and  levied  taxes  on  personalty  consisting  of  horses, 
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cattle,  mules,  sheep,  hogs,  Implements  and  machinery  owned  by  a 
resident,  said  personalty  being  located  outside  the  city.  The 
Circuit  Court  held  the  taxes  valid  and  the  Supreme  Court  affirmed 
that  Judgment*  In  its  opinion  the  Supreme  Court  quoted  Section 
12755,  Revised  Statutes  of  Uissourl,  1919  (now  Seotlon  9745, 

Revised  Statutes  of  Uissourl,  1929,  above  quoted)  and  Seotlon 
6445,  Revised  Statutes  of  Uissourl,  1919.  (now  Seotlon  6994,  Revised 
Statutes  of  Missouri,  1929,  above  quoted),  henoe,  we  have  a decision 
of  the  highest  court  of  this  state  on  our  Identical  question*  This 
decision  has  never  been  overturned  or  controverted  by  any  later 
case  and  must,  therefore,  be  accepted  as  the  law  of  this  state* 

The  court  in  its  opinion,  State  vs*  Collier,  256  S*W. 
l.o*  456,  stated  as  follows: 

"We  are  of  the  opinion  that  the  trial  oourt  reached 
a oorreot  conclusion  in  its  disposition  of  this  case 
and  that  its  ruling  is  sustained  by  the  following 
authorities:  26  R*  C.  L«  Sec*  241,  pp.  273,  274; 

State  ex  rel  vs.  Pearson,  £73  Mo*  l.o*  78,  199  S.ff*  l.o. 

943,  944;  State  ex  rel  vs.  Shepherd,  £16  Mo*  656,  657, 

117  S.W.  1169,  131  Am.  St.  Rep.  568. " 

Further,  In  the  oase  of  State  ex  rel  vs.  Timbrook,  146 
Mo*  A*  368.  a case  Involving  ths  taxing  by  a city  of  the  fourth 
class  of  personalty  consisting  almost  entirely  of  secured  promissory 
notes,  eaid  notes  being  held  outside  the  city;  the  oourt  in  con- 
struing Section  91£1,  Revised  Statutes  of  Missouri,  1899,  (amended, 
Laws  1903,  p.  £55)  (said  section  as  amended  now  being  Seotlon  9745, 
Revised  Statutes  of  Missouri,  192  9)  at  page  371,  stated  as  follows: 

"*  * *the  Legislature  was  actuated  by  the  purpose  of 
providing  a uniform  end  practical  method  of  taxing  such 
movable  property  and  of  preventing  vexatious,  wasteful 
and  unnecessary  litigation.  We  think  the  evident  Intent 
was  to  fix  the  situs  of  the  personal  property  for  all 
purposes  of  taxation.  Including  taxation  by  municipalities." 

From  a review  of  the  statutes  and  authorities  of  this 
stats,  therefore,  and  with  particular  advertence  to  the  above,  this 
offioe  Is  q£^ Afce  opl n Xpp  that  a tax  assessed  against  personal  property 
of  all  klnaaT lTt<rM  assess ed  against  the  owner  thereof  at  the  place 
of  his  resiaenoe,  because  In  contemplation  of  law  his  movable  property 
acoampanles  him  wherever  he  goes.  Some  very  old  oases  hold  to  the 
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contrary  but  the  above  is  the  law  as  held  by  our  courts  today. 

Very  truly  yours. 


C&Hjr-MB 

APPROVED : 


CHARLES  U.  HOWELL,  Jr, 

Assistant  Attorney-General. 


Attorney-General . 


«-O.VQOL  FUND  ...  Profits  derived  from  sale  of  corpus  of  school 

fund  created  under  and  by  virtue  of  Art . II , 
Seo.  8 of  the  Constitution  of  Missouri  must 
be  oontidered  as  * increment  to  principal"  as 
differentiated  from  "i noome" . 
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Gentlemen! 
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In  answer  to  your  oral  inquiry  of  recent  date  pertain- 
ing to  the  disposition  of  profits  arising  from  a contemplated  sale 
of  certain  bonds  now  held  by  the  3oard  of  Education  in  the  City  of 
at.  Louis,  Missouri  in  its  permanent  school  fund,  it  is  alt  opinion 
that  suoh  profits  should  be  considered  as  an  1 nor  orient  to  pr  i :mj  ip  al 
rather  than  as  income  and  hence  should  not  be  transferred  to  the 


General  Hevenue  Fund. 

Briefly,  our  reasoning  is  as  follows : 
we  assume  that  the  fund  referred  to  by  you  is  the  fund 
referred  to  in  Article  II,  Section  8 of  the  Constitution  of  Missouri, 
That  section  provides: 

"All  moneys,  stocks,  bonds,  lands  and  other 
property  belonging  to  a oounty  school  fund, 
also  the  net  proceeds  from  the  sale  of  as trays, 
also  the  clear  proceeds  of  all  penalties 
and  forfeitures,  and  of  all  fines  collected 
in  the  several  counties  for  any  breach  of 
the  penal  or  military  laws  of  the  8 tats,  and 
all  moneys  which  shall  be  paid  by  persons 
as  an  equivalent  for  exemption  from  military 
duty,  al Lai  1 belong  to  and  be  securely  invested 
and  sacredly  preserved  in  the  several  counties 
as  a county  public  school  fund;  the  lnocrae 
of  which  fund  shall  be  faithfully  appropriated 
for  establishing  and  maintaining  free  public 
schools  in  the  several  counties  of  this  state." 


Since  the  City  of  St.  Louis  is  to  be  considered  as  a 
oounty  under  the  above  aeotion  of  the  Constitution  (See  Railroad 
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v.  Wilder  sleeve,  165  Uo.  l.o.  379),  the  answer  to  ymx  quaere 
and  the  test  of  the  sufficiency  and  oorrectnesr?  of  <>ur  opinion 
depends  upon  the  Meaning  of  the  word  " inoone"  &s  used  in  the 

above  quoted  section. 

tie  find  tinder  the  authorities  the  word  "Income*  as 
differentiated  from  "principal"  or  "capital",  has  varied  meanings 
depending  to  a large  extent  upon  the  circumstances  surrounding  its 
use. 


;ee: 


CORPUS  JURIS,  Vol , 31,  page  397; 

WORDS  AND  PHRASES,  first  Series  Vol.  4,  page  3301; 
40RDS  AMD  PHRASES,  Third  Series,  Vol.  4,'  page  163. 

As  used  uncior  the  1 noetic  tar  laws  of  the  United  states  and  of  the 

several  states,  the  word  "Income"  has  been  generally  defined  as 

"the  gain  derived  from  o&pltal,  from  labor  or  from  both  combined, 

pyarAgsd.  m sbj&s* 

QV  Ohuvereion  of  Q&PlfaU.  assets." 

:iee: 


LI3WXR  V.  UA008BIR,  353  U.S.  189,  l.o.  307, 

64  Law.  fid.  531,  l.o.  538,  40  3up.  Court 
Rep.  189,  cited  with  approval  in  tflEKOR AlfTS 
LOAM  AMD  TRUST  00.  V.  HttXTAHKA,  366  U.  3. 

1.0.  578,  65  Law  Ed.  l.o.  756. 

Put  as  shown  by  the  dec is inns  so  holding  such  definitions  of  In- 
come as  used  in  the  income  trot  law  depends  upon  the  words  used  in 
suoh  laws,  such  lows  being  rruoh  more  explicit  than  the  seotion  of 
the  isaouri  Constitution  now  under  oonalderation. 

3eei 


Ohap.  19,  Title  36  U.  3.  0.  A.,  and  particularly 
See.  954  thereof. 

^any  other  authorities  content  themselves  by  saying  that  income 
should  be  defined  as  being  any  material  gain  or  product  from 
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either  capital , labor  or  both. 

See: 

CCKHSOTIOUT  GEHERAL  LIFE  IKS.  00.  V.  CATON, 

218  Fed,  188,  205; 

GAVIT  v.  IRWIN , 375  Ted.  643 

If  either  of  the  above  definitions  are  accepted,  it 
would  appear  that  the  oont enplated  profit  under  consideration 
should,  be  considered  as  income,  but  whether  or  not  it  is  to  be  so 
considered  depends  in  the  last  analysis  upon  the  Intention  of  the 
fr*y*ers  of  the  Constitution  as  expressed  in  the  b hove  quoted 
section* 

STATS  ex  rel  HARRY  L.  HUS3KAM  RETIMING  00*  ▼. 

CITY  or  ST.  LOUIS,  5 3.  V,  2nd,  1080; 

STATS  ex  rel  R09KHR(>UOi  MDRUUSHT  00.  v.  CITY 

OF  3T.  LOUIS,  11  8.  S.  2nd,  1010. 

We  believe  that  the  Intention  of  the  framers  of  the  Constitution 
as  expressed  in  the  above  seotion  is  clear  In  that  it  is  intended 
that  the  fund  therein  provided  for  should  be  \>er;nanent  as  shown  by 
the  extremely  strong  wordo  "shall  be  securely  invested  and  oaftredly 
preserved,  so  that  the  income  of  such  fund  could  be  used  for  general 
school  purposes  forever. ” 

The  object  to  be  attained  by  the  above  provisions  of 
the  Missouri  Constitution  differs  materially  from  the  objects  to  be 
attained  by  the  statutes  relating  to  taxes  heretofore  referred  to. 
The  object  or  objects  of  the  above  quoted  section  of  the  Klesourl 
Constitution  compare  favorably  with  the  object  a testator  has  in 
mind  wit  an  he  leaves  a fund  in  trust,  the  income  of  which  is  to  be 
given  to  A for  life,  and  the  remainder,  after  A's  death  to  B.  In 
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foot  the  fund  herein  considered  has  been  referred  to  as,  and  in 
faot  la,  a trust  fund  for  the  purposes  jet  for  tit  in  the  Constitution 
( See  ii&ilro&d  v.  Oildersleove,  supra).  Therefore  we  deem  the 
established  lav  relative  to  testamentary  trusts  as  to  what  is  or 


Is  not  inoot.'te  as  being  very  pertinent  to  the  question  that  confront s 
us  here. 

We  find  that  in  the  oaee  of  testamentary  trusts  where 
the  income  is  given  to  a person  for  life  with  the  remainder  to 

.nether,  that  the  courts  have  consistently  held  that  profits 

* 

derived  from  a sale  of  part  of  the  trust  "res*  or  * carpus*  during 


the  life  of  the  life  tenant  iaw_t  be  treated  ajg  an  increment  to  the 
oerpus  or  res  rather  than  ae  income l 


In  Re  hoXEG:TH3  S3TATS.  363  Pa.  78.  106  A. 

led,  l.o.  195,  it  ir»aid«  "if  a stock 

is  sold  which  belongs  to  the  principal, 
ordinarily  all  of  the  proceeds  thereof 
also  belong  to  the  pr Inal pal." 


The  3it>r*me  Court  of  Error  for  Connecticut, 
in  CAJiPKHTEH  v.  PZRKXH3,  83  Conn.  11,  74  A. 
1063,  said  in  referring  to  an  increase  in  the 
value  of  a fund  by  reason  of  e sale  of  a 
part  of  the  fund  held  in  trust  to  pay  the 
income  for  one  for  life  and  on  his  death  to 
transfer  the  res  or  fund  for  another  that 
"The  Increase  In  its  value  (referring  to  the 
fund)  added  to  the  oapital  not  the  ino  me.* 
The  Court  cited  H0AR9UEN  r.  MAH3PISLD,  79 
Conn.  634,  66  A.  169. 


In  JGRDAR  v.  JGRDAJiS  TRUdf  X3TATS  111  Me.  134, 
88  A.  390,  the  Supreme  Court  of  Maine  quoted 
In  re  OSIbHf,  103  N.  Y.  446  with  approval l 
"If  the  will  had  required  the  trustee  to 
invest  In  real  estate,  the  rents,  income  and 
profits  of  whloh  were  mode  payable  to  the 
life  tenant  with  the  remainder  over,  it  can 
not  >6  questioned  but  that  any  increase  in 
the  value  of  the  land  from  natural  oausee 
would  have  been  an  accretion  to  oapital 
and  Inured  to  the  benefit  of  the  remainderman.* 
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In  WILLIAMS  v.  INHABITANTS  OT  BU'JTbN,  315 
US  SB.  1,  103  ».E.  355,  it  is  said}  "In 
on go  uf  & trust,  * • * any  gain  made  by  a 
oh&nge  of  investment  is  an  accretion  belong- 
ing to  the  corpus  of  the  trust  fund  and  be- 
longs to  those  who  own  the  corpus  of  the 
fund.  Such  gains  become  part  of  the  corpus 
as  mob  as  the  original  money  contribution 
to  the  fund." 

Similar  expressions  are  to  be  found  in: 

VAHATTA  v.  OAJW,  329  111.,  47,  83  N.  I.  367; 

In  re  STEPHENS  *0  N.  I.  358,  187  H.  Y.  471, 

13  L.  R.  A.  It.  S.  B14; 

In  re  QEHTENLAUB*  3 ESTATE,  24  paelfio  348, 

198  California,  304; 

CHASE  v.  UNION  NATIONAL  BANK  (H&sa. ) 176  N.  S.  508; 
TOWNSEND  v.  U.  S.  (H.  Y.)  3 Hedf.  Sur.  Rep.  330; 

See  also* 

13  A.  L.  R.  1009; 

56  A.  L.  R.  1.0.  1317; 

BOGEHT  TRUST  p.  385  and  oh see  cited  therein; 

PERRY  ON  TRUSTS,  7th  Ed.  Vol.  II,  pp.  885  et  seq. 


•<e  have  been  unable  to  find  a Missouri  decision  bearing 

directly  on  the  question  under  consideration  even  when  involving 

& trust  fund  created  by  & will,  but  In  the  case  of  Kayes  et  al.  v. 

3t . Louis  Union  Tnnjt  Company  et  al,  398  S.  S.  91,  Ellison  0.  said: 

"It  nay  be  readily  admitted  for  the  purpose 
of  discussion  that  everything  in  the  nature 
of  a return  collected  by  the  trust  estate 
should  be  credited  to  the  lnoone  aooount 
thereof;  but  It  must  be  a return,  not  simply 
capital  increment.  and  it  Must  be  collected." 
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The  Court  further  adopted  the  Massachusetts  rule  in  regard  to  stook 
dividends  as  differentiated  fron  oash  car  property  dividends,  thus 
holding  that  3 took  dividends  issued  by  a corporation  in  which  the 
trustees  of  a fund  held  a took,  jeo&ne  a part  of  the  corpus  of  the 
trust  estate  there  under  consideration,  as  differentiated  from  in- 
cone.  The  rule  of  decision  established  in  the  Hayes  ones  indicates 
as  an  afortioxi  principle  that  the  Missouri  Supreme  Court  will 
follow  the  great  weight  of  authority  in  holding  that  the  profits 
from  the  sale  of  the  trust  res,  or  a part  thereof,  must  be  regarded 
aa  an  accretion  to  the  roe  or  prinolp&l. 

Therefore,  if  the  fund  ore&ted  under  authority  of  Article 
XX,  Section  8 of  the  Constitution  of  the  State  of  Mi a a our i is  to 
be  treated  as  a trust  fund  (which  it  is),  and  la  subject  to  the 
same  rules  of  law  governing  trust  funds  in  general  (which  we  believe 
it  is),  the  profits  derived  from  a sale  of  the  bonds  in  question  oust 
be  considered  as  a part  of  the  corpus  and  not  as  Income.  In  other 
words,  it  is  our  opinion  that  the  tern  * income"  as  used  in  the  above 
section  of  the  Constitution  refers  to  the  proceeds  and  profits  from 
the  trust  res  and  got  to  the  gains  In  the  fund  itself  from  an 
appreciation  of  its  value  as  derived  fron  re-investment.  To  further 
Impress  the  point  we  dare  say  that  In  the  event  the  value  of  the 
bonds  under  consideration  had  depreciated  no  one  would  oontend  that 
the  loss  incurred  by  a sale  thereof  should  be  deducted  from  the 
income  as  derived  from  the  interest  ooupona,  yet  if  the  profits  are 
to  be  eo  considered  in  one  instance  they  are  to  be  so  considered 
in  all  instauoes. 
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In  writing  the  above  opinion,  we  axe  aware  that  the 
diet! notion  . i&de  by  us  between  capital  and  lneoae  differs  in  many 
material  reapeots  frou  the  opinion  of  certain  able  economists. 

This  difference  la  due  to  a difference  in  point  of  view  — economist s 
attempt  to  ascertain  the  actual  facts  *jovemlng  what  is  or  is  not 
income;  we  on  the  other  hand,  endeavor  to  ascertain  the  intent  of 
the  framers  of  the  Constitution  as  expressed  therein. 

Yours  very  truly, 

POftSLh  B.  WoHAHKY, 

PlUloH. . .lac  Assistant  Attorney  General 


Approved i 


Attorney  General 


Contr  cf 
taat  is>  i 

t9  invalid. 


bool  Board  employing  Superintendent  for  3 years  is  not  one 
a Facie  illegal  in  liissonri  but  if  any  collusion  shown  would 

ft  . • 


/ 


/ 
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May  1,  1933. 


Board  of  Education, 
City  of  Columbia, 
Columbia,  Missouri. 


filed 

* 


Gentlemen: 


My  understanding  of  the  facts  is  a contract  In  writing  has 
been  made  by  the  School  Board  of  the  City  of  Columbia  employing  a 
Superintendent  of  the  Public  Schools  for  a period  of  three  years,  and 
the  question  that  presents  itself  Is  whether  or  not  the  School  Board 
has  authority  to  make  a contract  for  that  length  of  time. 

HE-  assume  that  the  sohool  district  of  the  City  of  Columbia 
Is  organized  under  Article  IV,  Chapter  57,  R.S.  Mo.  of  1989  relating 
to  schools.  Section  9387  R.S.  Mo.  of  1989,  as  to  such  districts  In 
cities  and  towns,  provides: 

"The  government  and  control  of  such  town  or  city 
sohool  district  shall  be  vested  in  a board  of 
education  of  six  members,  who  shall  hold  their 
office  for  three  years  and  until  their  successors 
are  duly  elected  and  qualified  ***" 

Section  9328  R.S.  of  Mo.  of  1929  provides: 

"The  qualified  voters  of  the  district  shall,  annually, 
on  the  first  Tuesday  of  April,  elect  two  directors, 
who  are  citizens  of  the  United  States  resident  taxpayers 
of  the  district  ***  who  shall  hold  their  office  for 
three  years  ***" 

Section  9329  R.3.  of  Mo*  of  1989,  among  other  things,  provides: 

"***A  majority  of  the  board  shall  constitute  a quorum 
for  the  transaction  of  business,  but  no  contraet  shall 
be  let,  teacher  employed,  bill  approved  or  warrant 
ordered  unless  a majority  of  the  whole  board  shall 
vote  therefor  ***" 

i am  assuming  without  knowing  anything  to  the  contrary  that 
a majority  of  the  whole  board  voted  for  the  contraet  of  employment  of 
the  School  Superintendent. 
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Section  9333  R.S.  Mo.  of  1929  provides: 

"The  hoard  of  education  of  any  town,  city  or 
consolidated  school  district  shall,  except  as 
herein  provided,  perform  the  same  duties  and  be 
subject  to  the  same  restrictions  and  liabilities 
as  the  boards  of  other  school  districts  acting 
under  the  general  school  laws  of  the  state.  ***" 

^ ^ o*- 

I am  further  assuming  that  the  public  schools  of  Columbia 
are  In  a district  of  the  fourth  olass  under  Section  9194  R.S.  of  Mo., 
being  in  a city  of  either  the  first,  second  or  third  olass  and  known 
\a3  a city  school  district. 

According  to  Section  9333  the  board  of  education  of  the 
town  or  city  district  has  the  some  power  to  perfom  the  same  duties 
except  wherein  it  is  otherwise  specifically  provided,  as  the  boards 
of  other  school  districts  acting  under  the  general  laws  of  the  state. 

Turning  now  to  Article  II  of  Chapter  57,  which  is  an  article 
containing  the  statutory  law  applicable  to  all  classee  of  schools,  we 
find  Section  9209  provides  specifically  for  employment  of  teachers, 
and  as  Artlole  IV  of  Chapter  57  (being  the  article  applicable  to  city 
and  town  schools)  does  not  specifically  provide  the  method  of  employ- 
ment, therefore  under  Section  9333  Section  9S09  would  apply  to  the 
hiring  of  teachers  and  superintendents  of  schools  in  city  and  town 
schools,  and  we  find  that  Section  9209  provides  as  follows: 

"The  board  shall  have  power,  at  a regular  or 
special  meeting,  to  contract  with  and  employ 
legally  qualified  tea ohers  for  and  in  the  name 
of  the  district;  ***  The  contract  shall  be  made 
by  order  of  the  board;  shall  speolfy  the  number 
of  months  the  school  is  to  be  taught  and  the 
wages  per  month  to  be  paid;  shall  be  signed  by 
the  teacher  and  the  president  of  the  board,  and 
atteeted  by  the  clerk  of  the  district  when  the 
teacher* s certificate  is  filed  with  said  dark, 
who  shall  return  the  certificate  to  the  teacher 
at  the  expiration  of  the  term.  The  certificate 
must  be  in  force  for  the  full  time  for  which 
the  contract  la  made.  ***** 

Turning  now  to  Section  9210  R.S.  Mo.  of  1929,  we  find  the 
contract  provided  for  by  Section  9209  is  construed  by  Section  9210  as 
follows : 


"The  contract  reouired  in  the  preceding  section 
shall  be  construed  under  the  general  law  of  con- 
tracts, each  party  thereto  being  equally  bound 
thereby.  Neither  party  shall  suspend  or  dismiss 
a school  under  said  contract  without  the  oonsent 
of  the  other  party.  The  board  shall  have  no 
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power  to  dismiss  a teacher;  but  should  the 
teacher's  certificate  be  revoked,  said  oontraot 
is  thereby  annulled*  The  faithful  execution  of 
the  rules  and  regulations  furnished  by  the  board 
shall  be  considered  as  part  of  said  contract; 

Provided,  said  rules  and  regulations  are  furnished 
to  the  teacher  by  the  board  when  the  contract  is 
made*  ***" 

uM  ; 

In  so  far  as  Sr  can  discover,  there  is  so  specific  limita- 
tion fixed  by  the  statute  upon  the  term  or  time  for  which  a legally 
organized  school  board  my  employ  a toucher  or  superintendent  of 
schools,  but  of  oourse,  this  general  rule  would  apply  to-wlt:  that 
the  time  must  not  be  sn  unreasonable  one  under  all  the  circumstances* 

m 

i do  not  find  any  case  In  Missouri  where  the  oontraot 
has  been  made  and  sustained  for  a period  in  excess  of  the  school  term 
for  the  following  ensuing  year  after  the  making  of  the  contract,  but 
I do  find  a case  decided  recently  wherein  a common  school  dlstrlot  in 
December  made  a contract  to  employ  a teacher  for  a term  of  eight 
months  beginning  the  suooeeding  August.  The  members  of  the  school 
board  employing  this  teacher  went  out  of  office  In  the  following 
April  and  the  new  board  employed  another  teaoher  for  the  term  begin- 
ning in  August  and  notified  the  teaoher  with  idiom  the  written  contract 
had  been  made  In  December  that  her  services  were  not  needed  and  would 
not  be  accepted. 

This  teacher  with  the  December  contract  went  to  the  school 
house  In  August  and  undertook  to  teach  the  school  and  was  prevented 
from  doing  so;  she  then  sued  the  district  upon  the  contract  and  alleged 
that  she  had  been  unable  to  secure  other  employment,  and  the  Supreme 
Court,  Division  No.  1,  on  December  31,  1929,  sustained  the  contract 
and  affirmed  the  decision  of  the  lower  court,  wherein  upon  a jury 
trial  she  was  awarded  the  full  amount  of  her  contract  for  the  eight 
months  school  at  $90.00  per  month. 

The  defendant  school  board  set  up,  amonf  other  things,  the 
defense  that  the  school  board  in  Deoember,  which  went  out  of  office 
in  April  next  ensuing,  had  no  authority  to  make  a contract  or  to  employ 
a teacher  beyond  the  term  of  the  board,  because  one  member  of  the 
Board's  term  expired  in  April  (and  it  subeeouently  developed  the  other 
two  resigned),  and  this  was  one  of  the  miestlons  the  court  passed 
upon,  and  upon  this  quest lpn  the  court  In 

Tate  v.  School  District  No.  11  of  Gentry  County, 

23  S.W.  (2d)  1020-1021-1022 


said: 

"The  foregoing  statutes  reflect  the  clear  and 
unmistakable  Intention  of  the  General  Assembly, 
which  Is  the  law-enacting  authority  of  our  state, 
that  the  government  and  control  of  each  of  the 
common  school  districts  in  the  state  shall  be 
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vasted  in  a board  of  directors  composed  of  three 
members,  whose  terms  of  office  shall  not  expire  con- 
currently, but  that  the  term  of  office  of  only  one 
of  the  three  members  composing  said  board  shall  expire 
during  each  sehool  year,  thereby  reflecting  the  inten- 
tion of  the  General  Assembly  that  such  governing  board 
of  directors  of  a common  school  district  shall  be  a 
continuous  body  or  entity,  of  which  n majority  of  the 
members  composing  the  board  shall  oontinue  in  office 
during  the  next  succeeding  school  year*  While  provis- 
ion is  made  in  the  statutes  for  a change  in  the  personnel 
of  the  membership  of  the  board  of  dir actors  by  the  vote 
of  the  quail fled  electors  of  the  aohool  district  at  each 
annual  meeting  of  the  school  district,  yet  the  intention 
of  the  Legislature  is  clearly  reflected  in  the  statutes 
that  the  board  of  directors  of  a common  school  dlstrlot 
is  a continuous  body  or  entity,  and  that  transactions 
had,  and  contracts  made,  with  the  board,  are  the  trans- 
actions and  contracts  of  the  board,  as  a continuous 
legal  entity,  and  not  of  the  individual  members* 

Section  11137  R.s.  1919,  provides,  lnteralla;  "The  board 
shall  have  power,  at  a regular  or  speoial  meeting,  to 
contraot  with  and  employ  legally  qualified  teachers  for 
and  in  the  name  of  the  district;  all  special  meetings  shall 
be  called  by  the  president  and  each  member  notified  of  the 
time,  place,  and  purpose  of  the  meeting.  The  contract 
shall  be  made  by  order  of  the  board;  shall  specify  the 
number  of  months  the  school  Is  to  be  taught  and  the  wages 
per  month  to  be  paid;  shall  be  signed  by  the  teacher  and 
the  president  of  the  board,  and  attested  by  the  clerk  of 
the  district  when  the  teacher's  certificate  13  filed  with 
said  clerk,  who  shall  return  the  certificate  to  the  teacher 
at  the  expiration  of  the  term." 

The  legislative  grant  of  power  to  the  board  of  directors 
of  a school  district  to  employ,  and  to  contract  with,  legally 
qualified  teachers,  Is  made  general  by  the  statute.  Ho 
express  limitation  Is  made  upon  the  grant  of  power  by  any 
language  of  the  statute;  nor  is  any  limitation  upon  the  power 
granted  to  be  reasonably  implied  from  the  language  and  oontext 
of  the  statute^  The  statute  does  not  limit,  or  undertake  to 
limit,  either  expressly  or  Impliedly,  the  period  of  employment 
of  a teacher  to  the  single  arid  particular  school  year  in  which 
the  contract  of  employment  is  made  by  the  school  district 
board  of  directors* 

In  support  of  Its  contention  and  insistence  that  the  board 
of  directors  of  the  defendant  school  dlstrlot  had  no  lawful 
power  or  authority  to  make  the  contract  of  employment  with 
plaintiff  for  her  services  as  teacher  for  the  next  ensuing 
school  year,  appellant  has  placed  reliance  upon  the  rulings 
made  in  Loomis  v.  Coleman,  51  Mo.  SI,  Crabb  v.  Sehool  Dlst*, 

93  Mo.  App.  S54;  and  Burkhead  v.  Independent  School  Dlstrlot, 
107  la.  29,  77  N.W.  491.  All  of  the  cited  cases  are  clearly 
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dlstlngulahable  from  the  case  at  bar.  The  Loomis  Case, 
supra,  Involved  the  construction  of  the  Public  school  Act 
of  March  19,  1670  (Laws  of  Mo.  1870,  pp.  136-188).  That 
act  (Sec.  2 Id.  p.  140)  provided  for  a board  of  directors 
for  each  school  district  in  the  state,  composed  of  three 
directors,  all  of  whom  were  eleoted  annually,  by  ballot, 
by  the  qualified  voters  of  each  school  dir.trict,  and  "who 
shall  hold  their  offloe  for  the  period  of  one  year,  and 
until  their  successors  are  eleoted  and  quail fled."  Under 
said  act,  the  board  of  directors  of  a school  district  was 
not  made  a continuous  body,  suoh  as  is  provided  by  the 
present  and  existing  statute.  In  the  Loomis  Case,  it 
appeared  that  the  three  members  of  the  new  board  of  direc- 
tors of  the  school  district  were  elected  on  Saturday  and 
qualified  on  the  next  succeeding  Monday,  before  the  contract 
of  employment  was  signed  by  and  between  the  nlsintiff, 
Loomis,  and  the  old  board  of  directors.  Bence, it  was  prop- 
erly ruled  by  this  court  in  the  cited  oaae  that  "it  is 
clear  that  the  old  directors  were  then  out  of  office  and 
that  their  assumed  action  was  wholly  ultra  vires."  In  the 
Crabb  case,  supra,  it  was  contended  that  the  contract  of 
employment  of  plaintiff  as  teacher  of  a district  school 
was  void  for  uncertainty  and  lndefinltensss,  in  that  the 
contract  specified  no  time  at  which  plaintiff *s  employment 
was  to  begin.  It  was  ruled  by  the  Kansas  City  Court  of 
Appeals  in  that  case  that  the  law  implies  that  the  services 
of  the  teacher  are  to  be  rendered  within  the  ensuing  yohool 
year  and  that  the  contract  of  employment  was  referable  to 
the  time  when  defendant's  board  of  directors  should  fix 
the  beginning  of  the  school  term  within  the  ensuing  school 
year.  The  power  of  the  board  of  directors  of  the  defendant 
school  district  to  make  the  contraot  of  employment  was  not 
involved  in  the  cited  oase,  and  was  not  a question  or  issue 
for  decision  in  that  ease.  In  the  Burkhead  oase,  supra,  a 
contraot  of  employment  whereby  plaintiff  was  employed  as 
superintendent  and  teacher  of  the  schools  of  defendant's 
school  district  for  the  period  of  five  years,  was  held  to 
have  been  made  in  violation  of  certain  statutes  of  the  State 
of  Iowa,  which  by  implication  were  deemed  to  refleot  the 
intention  of  the  Legislature  of  that  state  that  such  con- 
tracts of  employment  shall  be  limited  in  duration  to  the 
single  and  ensuing  school  year,  as  determined  by  the  board 
of  directors  of  the  school  district.  In  ruling  such  ease, 
however,  the  Supreme  Court  of  Iowa  said  (77  N.W.  loc.  cit. 
498):  "By  section  2743  of  the  Code,  the  school  district 
is  a body  politic  and  as  such  may  sue  and  be  sued.  The 
board  of  directors  represents  the  district  from  a legal 
standpoint,  is  the  district.  It  is  a continuous  body.  The 
officers  change  but  the  corporation  continued  unchanged. 

The  contracts  are  of  the  corporation,  and  not  of  the  members 
of  the  board  Individually.  It  Is  not  essential,  then  that 
contracts  be  limited  to  the  terms  of  office  of  the  Individ- 
uals making  up  the  board. "--citing  numerous  authorities 
in  support  of  the  rule  so  announced. 
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The  pre-railing  weight  of  judicial  authority  on  the 
subject  is  thus  stated  in  35  Cyc . 1079,  1080:  "In  the 
absence  or  a statutory  provision  limiting,  either 
expressly  or  by  implication  the  time  for  which  a con- 
tract for  employment  of  a school  teacher  may  be  made 
to  a period  within  the  contracting  school  board’s  or 
officers * term  of  offioe,  such  board  or  officers  may. 
bind  their  successors  in  office  by  employing  a teacher 
or  superintendent  for  a period  extending  beyond  their 
term  of  office,  or  for  the  term  of  school  succeeding 
their  term  of  offioe,  provided  such  contract  is  made 
in  good  faith,  without  fraud  or  collusion  and  for  a 
reasonable  period  of  time;  and  the  succeeding  board  or 
officers  cannot  ignore  such  contract  because  of  mere 
formal  and  technical  defects,  or  abrogate  It  without 
a valid  reason  therefor," 

The  prevailing  rule  is  thus  stated  in  24  R,  ca.  L» 

579:  "In  the  absence  of  an  expressed  or  implied  stat- 

utory limitation  a school  board  may  enter  into  a con- 
tract to  employ  a teacher  or  any  proper  officer  for  a 
term  extending  beyond  that  of  the  board  Itself,  and 
such  contract,  if  made  in  good  faith,  and  without  fraud 
and  collusion,  binds  the  succeeding  board.  It  has  even 
been  held  that,  under  the  proper  olreumstanees  a board 
may  contract  for  the  services  of  an  employee  to  commence 
at  a time  subsequent  to  the  end  of  the  tern  of  one  or 
more  of  their  number  and  subsequent  to  the  reorganization 
of  the  board  as  a whole,  or  even  subsequent  to  the  terraa 
of  the  board  as  a whole.  The  fact  that  the  purpose  of 
the  contract  is  to  forestall  the  action  of  the  succeeding 
board  may  not  of  Itself  render  the  contract  void, but  a 
hiring  for  an  unusual  time  is  strong  evidence  of  fraud 
and  collusion,  which,  if  present,  would  invalidate  the 
contract.  Of  course,  any  statutory  implication  that  the 
powers  of  the  board  are  limited  to  the  current  term  would 
invalidate  contracts  for  a term  extending  beyond  that  of 
the  board." 

********* 


■ / 

/, 


The  prevailing  rule  is  sound  and,  is  grounded  upon  good 
sense  and  reason.  The  contract  of  employment  between 
plaintiff  and  defendant  school  district,  here  in  contro- 
versy, cannot  be  held  to  be  void  or  illegal  for  any  laok 
of  power  or  authority  in  the  then  board  of  directors  of 
defendant  school  district  to  make  such  Contract  on  Decem- 
ber 18,  1924.  The  eight-month  period  of  plaintiff’s 
employment  prescribed  by  said  contract  occurring  within 
the  next  ensuing  school  year,  cannot  be  well  said,  as  a 
matter  of  law,  to  be  such  an  unreasonable  or  unusual  period 
of  employment  as  to  bespeak,  or  to  indicate  fraud  in  the 
making  of  the  contract.  The  trial  court  rightly  overruled 
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the  denurrer  to  plaintiff's  petition,  and  ri^itly 
refused  the  preemptory  instructions  requested  by 
defendant.  The  assignments  of  error  respecting  the 
aforesaid  actions  of  the  trial  court  must  be  denied  ***" ' 

Section  11137  R.S.  of  Mo.,  1919  corresponds  to  and  appears 
as  Section  9209  R.S*  of  Mo.,  1929.  It  will  be  seen  from  the  fore- 
going opinion  that  the  court  holds  the  sohool  districts  of  Missouri 
are  a continuous  body  or  entity  of  which  a majority  of  the  members 
composing  the  board  continue  in  office  during  the  next  ensuing  year. 
The  court  also  holds  that  the  weight  of  authority  is  in  the  absence 
of  a statutory  provision  limiting  expressly  or  by  implication  the 
time  for  which  a eontraot  for  employment'  of  a school  teacher  may  be 
made  to  a period  within  the  contracting  school  board's  term  of 
office;  suoh  board  or  officers  may  bind  their  successors  in  office 
hy  employing  a teacher  or  superintendent  for  a period  extending 
beyond  their  term  of  office  or  for  the  term  of  sohool  succeeding 
their  term  of  office,  provided  such  contract  Is  made  in  good  faith, 
without  fraud  or  collusion  and  for  a reasonable  length  of  time. 

It  seems  to  be  an  established  rule  according  to  our  court 
that  in  the  absence  of  an  expressed  or  implied  statutory  limitation 
a school  board  may  enter  into  a contract  to  employ  a teacher  for  a 
term  extending  beyond  that  of  the  board  itself,  and  if  such  contract 
is  made  in  good  faith  and  without  fraudulent  collusion,  it  binds 
the  succeeding  board,  but  a hiring  for  an  unusual  time,  the  courts 
hold  is  strong  evidence  of  fraud  and  collusion,  which  if  present, 
would  invalidate  the  contract.  Of  course,  any  statutory  implication 
that  the  powers  of  the  board  are  limited  to  one  current  term  would 
invalidate  contracts  extending  beyond  the  term  of  the  board. 

Aooording  to  the  decisions  a three  year  contract  might  be 
said  by  our  court  as  a matter  of  law  to  be  such  an  unreasonable  or 
unusual  period  as  to  bespeak  or  indicate  fraud  in  the  making  of  the 
contract,  but  o' have  boon  unable  to  find  any  contract  for  three 
years  that  has  been  so  declared  to  bo  legal  or  illegal  in  this  state. 
In  the  case  referred  to , sfc'ate'V.  Sohool  Di strict , supra,  in  the 
course  of  the  opinion,  the  court  said: 

"The  eight  months  period  of  plaintiff's  employment 
prescribed  by  said  contract  occurring  within  the 
next  ensuing  school  year  oannot  well  be  said  as  a 
matter^  oi1  law  to  be  such  an  unreasonable  or  unusual 
period  of  employment  as  to  bespeak  or  indicate  fraud 
in  the  making  of  the  contract." 

ia-M— 

we  see,  therefore,  that  this  Missouri  decision  I “have  re- 
ferred  to  doeff  not  decide  the  Identical  question  as  to  whether  or  not 
a three  year  oontraot  would  be  such  an  unreasonable  period  of  time  as 
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to  void  the  contract  or  even  to  indicate  fraud  in  the  making 
of  it. 

k>4,  \M$~ 

In  what  X have  said,  of  course,  T have  assumed  that  no 
facts  surrounding  the  making  of  the  contract  or  In  connection  there- 
with show  any  fraud  or  oollusion  and  that  the  fraud  or  collusion, 
if  found  at  all,  would  have  to  arise  from  the  mere  fact  of  the  contract 
being  made  for  three  years. 

The  court  In  the  Missouri  decision  referred  to  does  say, 
however,  that  there  is  nothing  in  the  Missouri  statutes  that  Impliedly 
prohibits  'the  members  of  a school  board  from  making  a contract  in 
good  faith,  without  fraud  or  oollusion  for  a reasonable  length  of 
time  beyond  the  term  of  of floe  of  the  members  of  the  board. 


Tours  very  truly, 


SD'VARD  C.  CROW 


APPROVED! 

Attorney  General 
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ooarti  oT  Ou cation 
Carl  .junction,  *.1  a sour! 


As  to  when  suits  may  lie  on  a teacher's^ 
contract  against  the  school  district  and 
manner  of  paying  teachers1  warrants. 


JO 


October  25,  1953 


Gentlemen  j 


This  Department  acknowledges  receipt  of  your  letter 
dated  October  14,  1933,  as  follows t 

"Owing  to  the  fact  this  school  district 
is  a large  consolidated  district  and 
supported  mostly  by  State  Aid  or  < Guarantee, 
the  past  year  has  left  ua  practically  broke, 
uecause  of  lack  of  funds  in  the  H ate 
Treasury  to  meet  their  obligations, 

We  finished  last  year  with  four  -Tenths  of 
teachers  warrants  outstanding,  r ince  that 
time  we  have  been  ana  led  to  take  up 
one  .ore  warrant,  but  the  teachers  still 
hold  three  warrants,  each#  l<e  iiave 
searched  the  School  naws  carefully  and  we 
cannot  find  anything  covering  the  payment 
of  these  warrants,  yet  the  teachers  inform 
us  they  have  contacted  an  Attorney  and  he 
inloms  them  that  they  can  sue  the  S chool 
district  for  this  back  salary  get,  Jud  mont 
in  Circuit  Oourt,  and  ^tandamue  the  uoard, 
and  the  court  will  order  the  board  to  *asue 
. Judgment  »onds  in  the  amount  of  the  Judgment, 

to  f?ear  interest  at  SJt,  Is  this  true? 

If  so,  wh'  is  it  not  outlined  in  the  school 
laws?  we  are  preparing  to  issue  $5000# 

Repair  :onds,  with  which  to  catch  up  on  our 
build  in  a,  tills  £5000.  will  bring  our  bonded 
indebtedness  up  to  the  maximum  of  6%  of  our 
assessed  valuation.  If  tills  issue  parses 
and  we  are  bonded  for  the  legal  limit,  can 
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the  teachers  still  force  us  to  Issue 
judgment  bonds  In  excess  of  our  legal 

bond  limit? 

will  .,ou  please  give  this  matter  our 
lan  e elute  attention,  as  we  nave  a meeting 
with  the  teachers  fhursda;/  night , Oct  9th 
a d wish  to  have  this  information  at  that  time. M 

faction  9312  aevlsed  Statutes  41ssourl  1929,  provides  that 
the  treasurer  of  a school  district  shall  set  up  on  his  books  three 
separate  accounts)  (a)  "teacher a*  fund,"  (b)  ’incidental  fund," 

(c)  !t  hull  din fund",  and  provides  that  every  warrant  shall  be  paid 
from  Its  appropriate  fund  and  no  partial  payment  shall  be  made  upon 
any  school  warrant. 

Section  9233  provides  as  follows: 

"All  moneys  arising  from  taxation  shall 
be  paid  out  only  for  the  purposes  for 
which  they  were  levied  and.  colloc  edj 
but  the  Income  from  state,  county  and 
township  funds  shall  be  applied  only  to 
the  payment  of  teachers*  warrants, 
issued  by  order  of  the  board  to  legally 
qualified  teachers  for  services  rendered 
according  to  law.  No  county  or  township 
treasurer  snail  honor  any  warrant  against 
any  school  district  that  is  in  excess  of  the 
Income  and  revenue  of  such  school  dis- 
trict for  the  school  year  beginning  on  r.he 
first  day  of  July  and  ending  on  the  thir- 
tieth day  of  June  following)  nor  shall  any 
portion  of  the  funds  mentioned  In  this 
section  be  applied  in  payment  of  any 
teacher* s warrant  issued  prior  to  the 
distribution  of  such  funds  In  accordance 
with  section  9257,  and  no  school  warrant 
shall  bear  Interest. M 

Under  the  latter  section  t. e treasurer  of  a school  district 
is  not  entitled  to  honor  a warrant  against  a school  district  except 
out  of  the  revenue  provided  or  anticipated  for  the  school  year  in 
which  the  service  was  performed  and  the  warra.it  drawn. 


board  of  hdueatlon 
Carl  Junction ,41 asourl 
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In  Jacquemin,  et  al-  v.  Andrew b 40  ^o.App.  507,  the 
court  at  510  of  the  opinion  Raid* 

uWe  take  It,  that,  while  the  board  of 
directors  were,  by  the  implication  of 
the  statute,  prohibited  from  drawing 
said  warrant  on  the  treasury,  unless 
there  was  money  on  hand  of  that  fund, 
out  of  which  it  could  fee  paid,  still 
this  prohibition  must  not  t;e  construed 
so  as  to  preclude  the  directors  from 
anticipating  this  fund,  if  the  amount 
of  their  warrant  could  subsequently  toe 
paid  out  of  any  money  coming  into  the 
county  treasury  for  that  school  year, 
from  either  or  all  of  the  three  sources 
from  which  that  fund,  by  law.  Is  derived,’1 

’Shile  the  court  indicated  that  the  statute  prohibited 
tho  drawing  of  warrants  when  it  was  known  here  ware  no  funds  in 
the  treasury  for  their  payment,  yet,  the  com- 1 relieved  the  direc- 
tors from  Individual  liability  on  the  ground  tliat  the  directors 
had  a right  to  anticipate  tliat  the  revenue  provided  for  would  be 
collected,  and  therefore  would  be  sufficient  to  pay  the  warrants. 

The  pecuniary  liability  of  a school  district,  under  the 
holding  in  Tate  v.  School  District,  23  S.  w,  (2nd)  1013,  is  created 
from  month  to  month  as  the  services  of  the  teachers  are  performed. 

A warrant  ic  a mere  order  upon  the  treasurer  which  by  mandamus  he  may 
be  compelled  to  pay.  If  there  be  funds  on  liand  as  provided  for  in 
the  statute,  however,  tills  does  not  mean  that  the  board,  of  directors 
of  a school  district  could  toe  compelled  to  draw  warrants  in  favor 
of  a teacher  when  there  is  no  loney  in  the  teacher s'  fund  with 
which  to  pay  the  warrants,  and  no  expectation  that  such  money  will 
be  paid  Into  the  treasury  of  the  school  district  from  proper  sources. 

The  fact  that  the  board  of  directors  might  not  be  com- 
pelled, under  such  circumstances,  to  issue  a warrant  does  not  mean 
tliat  a teacher  under  contract  with  the  school  district  might  not 
obtain  a judgment  against  the  district  for  the  debt  created  by  reason 
of  the  execution  oi  the  contract  between  the  teacher  and  the  school 
district,  and  the  performance  of  service  by  the  teacher.  >e  quote 

from  Kudy  v.  bchool  District  SO  la©.  **pp.  113,  119* 


board  of  education 
^arl  Junction, do* 


October  H5,  1935 


"In  support  of  this  defence  the  defendant  Invokes  the 
provision  of  section  twelve,  article  ten,  of  the  consti- 
tution of  the  s'ate.  This,  *o  far  as  material,  reads 
&f  follows : 'Ho  county, city,  town,  township,  school 
district,  or  other  noli  leal  corporation  or  subdivision 
of  the  state,  rhall  be  allowed  to  become  ‘ndebted  In  any 
manner  or  for  any  purpose  to  an  amount  exceeding  In 
any  year  the  Income  and  revenue  provided  for  such  year, 
without  the  assent  o.  two- thirds  of  the  voters  thereof 
voting  at  an  election  to  toe  hold  for  that  purpose.' 
du t the  defence  here  set  up  falls  to  show  hat  the 
revenue  'provided  for*  for  the  school  year  In  question 
was  not  sufficient  to  pay  all  the  teachers!  it  merely 
shows  that  there  was  a failure  to  pay  Into  tho  school 
district  treasury  enough  for  that  purpose.  If  this  Is 
a so  ad  view,  then  the  rights  of  the  teacher,  under  ills 
contract  with  the  district,  may  be  displaced  toy  the 
negligence  or  fraud  of  the  tax  collector.  If  the 
collector  negligently  falls  to  collect  the  school  taxes 
which  are  levied,  or  collects  them  and  falls  to  turn 
them  over,  the  directors  for  this  reason  may,  even  upon 
the  brief  notice  ol  five  days,  cancel  the  contract  with 
the  teacher,  *e  are  of  opinion  that  this  is  not  the 
law.  Undoubtedly  the  constitutional  provision  above 
quoted  Is  self-enforcin  '.  (Citations  omitted).  hut, 
in  order  to  make  it  appear  that  the  contract  with  the 
teacher  was  ultra  vires  on  the  part  of  the  directors,  it 
must  appear  that  not  enough  revenue  was  'provided1 
longer  to  continue  the  school  and  not  merely  that  not 
enough  war  collected  and  turned  over  to  the  treasurer 
of  the  school  totra." 

The  teacher  may  recover  on  hie  or  her  contract  for  services 
performed,  unless  the  contract  between  the  teacher  and  ttie  district 
be  hltrn  vires , and  to  make  the  contract  ultra  vires  under  the 
opinion  last"  Quoted  from  It  must  appear  that  enou  gh  revenue  was  not 
" provided  for*’  to  take  care  of  teachers'  warrants  for  tljs  particular 
school  year  under  coneiderati.on.  If,  In  your  case,  sufficient 
revenue  was  "provided  for  1 for  the  school  year  In  which  the  warrants 
mentioned  were  issued  and  the  service  performed,  then  the  teacher, 
under  whose  contract  the  warrants  ware  Issued  could  secure  Judgment 
against  the  district.  ^andamua  would  not  lie  against  the  board  to 
pay  the  Judgment  unless  they  had  funds  on  hand  applicable  for  tha 
payment  of  the  warrants  which  the  judgment  represents. 


oo’-rd  of  education 
Carl  Junction,  Missouri 


5- 


October  25,  1955 


'.hero  la  no  such  tiling  known  o the  law  of  Missouri 
ae  "Judgment  bonds"  such  as  mentioned  in  your  letter.  The 
statement  last  made  will  also  answer  your  Inquiry  with  reference 
to  the  #5000,00  reoelr  rands. 

The  warrants  held  by  he  teecnore  of  >our  school 
Issued  during  the  last  school  year,  must  be  paid  out  of  such 
back  taxes  or  other  funds  that  may  properly  come  Into  the 
treasury  of  the  school  district  from  the  revenue  provided  far 
for  such  school  year. 


Very  truly  .yours. 


Oliiii&HT 

assistant  Attorney  General, 


APFHQVuDl 


ROY  iocKITTKIC* 

Attorney  (general. 


QLiLC 


IN  WS.  Privately  oened  motor  vehicles  used  In  mall  service  r-iulrs 
— Missouri  license  plates. 


\/ 


April  18th ,1933 


| FI  LE  D 


Hon.  Lewis  Ellis,  £upf  t. , 

Missouri  State  Highway  Patrol, 

Jefferson  City,  Missouri. 

Dear  Sir:- 

Your  letter  of  April  15th,  135E  directed  to  the  Attorney  General 
In  which  you  make  the  following  inquiry, 

* Please  advise  whether  a privately  owned  truck, 

used  exclusively  for  hauling  United  States  mail  under 
contract,  is  required  to  have  state  automobile  license." 

has  been  handed  to  the  undersigned  for  attention. 

You  are  of  course  familiar  with  the  statutory  provisions  requiring 
the  payment  of  a license  fee  for  the  ope^tors  of  motor  vehicles 
upon  the  highways  of  the  State  and  of  the  penalty  provided  for  the 
failure  to  procure  such  license. 

Ihe  fee  r qulred  under  our  statute  is  not  a tax  strictly  speaking, 
but  is  a charge  for  the  privilege  of  operating  an  automobile  upon 
the  highway a.  For  the  purpose  of  your  inquiry,  we  are  assuming 
that  the  title  to  the  automobile  is  in  the  contractor  :-nd  not  in 
the  Government. 

fthile  it  is  true  that  a btate  may  not  directly  tax  the  property  of 
the  Federal  Govt raraent  or  the  instrumentalities  which  it  uses 
to  discharge  any  of  Its  constitutional  functions,  nor  may  a State 
by  taxation  or  otherwise  materially  interfere  with  the  expeditious 
and  orderly  procedure  of  the  Government  while  in  the  exercise  of 
its  constitutional  powers,  these  fundamentals  will  not  protect 
or  exonerate  the  carrier  of  mai^  from  a payment  of  our  State  licence 
fee. 

Xhe  inmuni ty  of  the  Government  from  State  taxation  is  not  nego- 
tiable to  the  extent  that  it  can  transfer  that  immunity  to  every 
person  who  contracts  with  it  to  do  an  ?ct  for  the  furtherance  of 
Governmental  business. 


non.  Lnwi  ,lli»  , u 't. 


April  IE,  193b* 


The  lloonse  foe  here  1 directly  on  the  owner  of  the  automobile  and 
affects  the  overmient  only  indlr  ctly  r-nd  incidentally  anh  does  not 
c ' it  Mr;  the  Inhibition  hereinabove  referred  to* 

In  the  cay  a of  do  aorr.  ee  It'.  v.  Cloooon,  11  . . , , B53,  It  im  held 

tb  t one  in  olu.rrje  of  a vehicle  transporting  United  at-  tee  nail  Is 
not  cre  pt  fron  the  operr.tio:  of  eli  te  statutes  and  municipal  ordinan- 
ces repulatinp  truffle  < e lil^hvaya,  although  by  Federal  statutes 
the  highways  are  :x»et  roads*  In  tlu.t  oaee  cion  eon  was  arrested  for 
violating  a st  vte  statute  coneemii\;  the  oon-uct  and  operation  of 
not  or  vehicles  on  the  public  i ways*  He  def<-nded  on  the  ground  that, 
being  employ  od  as  a nail  carrier  uein,  a vehicle  for  t - ellvery  of 
stall,  he  was  immune  froct  prosecution  .nd  punishment  un'er  the  statute* 
i'iiB  court  saldt 

"Tits  designated  streets  or  wayc  are  not,  hnwevr,  1 rtru- 
u entail ties  ere  te  l by  the  general  govemnant,  where 
•eren  itio  fra.  state  control  Id  essential  to  the  Inde- 
pendent (sovereign  authority  of  the  United  states  within 
the  sphere  of  their  ©located  powers**  . . . Bor  do  the 
f&cilltiai;  thereby  afforded  for  tr  spoliation  of  the 
nails  oorifer  eattraor  inary  rights  uj*>n  the  mail  carriers 
to  use  the  ways  as  they  please,  or  neceaa  rily,  or  inv- 
plitHllj , do  awa  with  the  power  of  cupervloion,  end  con- 
1 inherent  In  the  state** 

In  the  case  of  Sr  parte  Marshall,  70  Fla*  97,  the  defendant  bars hull 
w?  operating  juler  a contract  in  the  tr  neport  tior'  of  ’nit ed  totes 
roi  iexs  froti  the  Goveramsnt  camp  to  the  dity  of  Jacksonville*  He  was 
aria  te  for  not  complying  ■*ith  a certain  sti  te  1- Imposing  t license 
tr.-  inil  r to  th  t involved  ir.  thi  euery,  He  nought  a writ  of  habeas 
cor)ni«  on  the  ground  that  tic  wne  engt-fe-od  In  the  business  of  the  United 
tales  i v uwmt,  and  was  It.  c nstituied  agent  for  the  purpose  of 
transport  in,  col- lore.  The  c-urt  ir  enying  tbs  writ  held  that  the 
def'ov’ant  did  not  cor.e  un  er  the  pro  toot  lem  of  the  f ndar  lental  law  as 
erein-obove  net  out. 


In  the  case  oi  i ellty  & depor.it  C-opany  of  l&ryland  v*  C<  saltb 
irenneylv  nla,  Z . Ot.  o orter  29e ; 240  9*  8*  319,  It  le  held 

that  a surety  company  ooh  ant  V)  boo  In,  Burt;  on  bonds  rc  uirod 
by  Ifnlted  -tr.toe  act  ac  a Federal  instru  entail ty  oo  as  to  bo  cxenpt 
f r:*i  a state  tax  on  the  prer.iuuo  received,  exacted  fron  corporations 
for  the  rlvllegs  of  doing  Vuclner  - 1 thin  the  Stnte* 


In  the  ease  ol  t ' >f  i ton  v.  Frederick  F*  t&lat  jytod  In 
199  i . , . 749,  we  find  a ease  involving  the  1 optical  question 

which  you  propound  and  which  In  our  opinion  1 controlling  of  the 
fundamental  law  and  the  rul  in,  of  wl  ir  i t im  our  opinion*  In  that 
oaee,  the  defendant  prior  t 1°  erreet  liad  entered  Into  a written 
contract  with  the  United  t tec  uov  rn  .erit  'hereby  for  ocrtaln  oonnld- 
erdtiono  he  a,  reeu  to  c*irr„  the  United  uti.tei  nail  In  the  dlty  ol  e 

t , etween  the  v rlotu  depot®,  wberven,  och»,  post  office  : me 


TV>rW  l.  1 Kills,  >;  ■* t 


ril  1 , im« 


uubstutio-  n therein.  In  o&rr  out  hit:  met  with  the  Oovemnert, 

.0  une  v rioua  motor  truck n lndu  in*:  the  one  vliloh  he  wee  accused 

of  operating  without  firet  uavin .*  obtained  a license.  The  truck  w&e 
use  by  trio  defon  ant  only  in  the  business  of  carrying  the  nail  un  Jot 
hie  eontxuot.  It  ulnted  thereon  the  usual  insignia  of  vehicles 

used  tor  th  axpoee  Including  the  words  "United  Itatse  ‘all* . The 

torus  of  Uii  contract  retired  lii  to  provide  vehicleo  for  the  os  rriag  e 
of  tiio  mail  :uvl  to  keep  them  properly  equipped  an  In  repair  and  he 
was  required  also  to  fumieh  ail  noocGOi  ry  oil,  gasoline,  tires,  u — 
keep  rivers.  The  oontr  ct  further  provided  that  truck* 

hould  he  used  only  in  the  business  of  carrying  linited  - t tee  nail. 

At  the  tliae  of  his  arrcct  the  appellant  vr.  in  the  exercise  of  the 
duties  Imposed  m>o  him  under  his  oor.tr:  ct. 

lTroii  a conviction  un«h  r tho  above  ct  to  of  facte,  the  defendant  appeal- 
ed an*:  tho  Judgment  of  the  lower  c urt  was  affirmed.  In  eubstrnoe, 
the  court  hoi*  that  one  contract  ing  to  transport  United  t tes  rinil 
wac  n<  it  absolved  fro  the  itfcy  of  obtaining  state  licensee  for  no  tor 
trucks  used  in  the  business;  that  such  c person  was  not  a 11 root  In- 
strument lity  of  the  Government  or  a reproi  ant- tiv»'  or  Integral  port 
of  it,  Inxt  merely  a personal  oontr  ct*'*r  <lo  in* ; certain  wor’  for  it  at 
f>  fixe  oampencatlon. 

It  1 et*  ted  In  the  course  of  this  opinion  tlirt , 

"A  oerson  building  a at  to  road  1e  nothin*;  but  a contractor; 
he  is  no  pf  rt  of  the  state  or  its  igenolec,  and  doec  not 
thereby  inherit  the  various  lanunitiee  of  the  etf  t,e.  There 
is  not  bins;  in  ap  ellant's  contract  which  In  lonte;  th;  t the 
overnaont  lnt  ndfv  to  lh»  lte  ii  enmities  on  to  him.  Under 
theuc  cireuMtaneea  it  Should  bo  presumed  that  it  wan  the 
intention  th  t he  shrul : be  oubject  to  the  general  lawp  of 
the  at  te.  ** 

To  what  has  been  aaid  above,  wo  are  of  the  opi.  ion  th.  t a i rivately 
own o-  truck  used  exclusively  for  hauling  1tr.it oil  t ton  nail  under  con- 
tract shoul  . be  rsquiii'etl  to  Irvg  a state  auto;  chile  licence  before  the 
wri  liege  of  ufclr\,  the  highwaye  of  thin  sVte  rhoul  bo  extended  to 

him. 


Youro  very  truly. 


CARL  C.  AHISGTuJJ 

istant  Attornsy-Gc 


hi  * huv 


-■:r~ — ioT — 

Attorney-  ener  1. 


ri  RGHDS  - Voted  and  unused  can  still  be  used  If  purpose  io**  ~ 
voted  still  exists*  1/ 


'ey  10.  loss. 


FI  LED 

(7\J  o' 


Zc 


on . ielvln  nglehart 
Prosecuting  Attorney 
Madison  1 ounty 
: rede  rick  town,  llseourl 

hear  *r.  n leharts 

/ newer  Ins  yon*  inquiry  of  Aoril  11,  1333,  in  regard 
to  the  following! 

"In  the  April  School  ^-lection  In  l 31  «u*  school 
’strict  in  this  county,  voted,  by  two  thirde 
taejority,  to  bond  the  district  for  enough  nxjney 
to  build  a ne  school  building.  Then  the  trans- 
portation law  In  this  st'  to  bee  a pe  effective  and 
the  students  t{rsduatl^g  fron  the  rural  school  were 
tr- nsnorted  to  another  scliool.  t the  present  the 
old  building  Is  condensed  by  the  county  health 
officer  end  a new  school  nurt  be  built*  ould  the 
bonds  th  t are  now  issued  ’inder  the  1931  election 
b«  legal?  Ho  bond*  were  ever  Issued  unier  the  1931 
election  and  the  board  wants  to  knot  If  It  will  be 
nooeasary  to  hold  another  elect  Ion.  ;<o  election  hr* 
been  held  s noe  1931  to  otc  bonds  or  e tax  sufficient 
to  carry  the  bonds." 

It  is  our  opinion  that  If  no  aot1< n h 0 been  taken  to 
otneel  or  rescind  the  Ration  of  the  school  nesting  in  April 
election  1931.  the  b->nds  could  still  be  issued  and  would  be 
legal,  if  the  our nose  and  need  for  which  they  were  voted  in 
1931  still  exists,  and  the  use  and  mirnose  for  which  they  were 
voted  continue a 

State  ex  rel . uns  v.  i^ck  nann,  P.HS  V>.  469, 


lours  very  truly,  __ 

. ’stRuvu  n 

Assistant  Attorney-  oneral, 

AP  RGV  Pi 

toY  ks  TWlck 

i ttomey-  enerol. 


.mraVU 


COUNTY  DEPOSITARIES 


Comity  unable  to  receive  bide  In  county 
or  adjoining  counties  may  at  subsequent 
term  select  suoh  depositary. 


>y  i ‘ k $ '7'Us  i q 


May  Id, 


1933 


lion.  Me.,  via  iaglab  xt 
iToseoutlng  Attorney 
Madison  County 
Frederick  town,  Mis  court 


Dear  air  l 

This  Is  to  acknowledge  y ur  letter  of  May  3,  1933,  which 
is  as  follows! 

* re  have  the  following  situation  In  regard  to 
the  deposit  of  county  funds  of  thle  county 
by  the  county  court. 

There  xe  three  banks  In  this  oounty.  one  of 
them.  The  Hank  of  Fxederlokto<*n,  trader loktoTvn 
Missouri.,  la  now  operating  under  a restrlotlon 
of  only  wlthixawal  of  deposits  every  six 
.out  ns.  The  Bank  of  Karquaaai,  of  Mar  quoad,  o., 
is  not  operating  under  restrlotlon  but  dose 
not  want  the  county  do  -oslt.  The  ecurlty  imi 
of  fre  • oriole  to  au  "r  ox  1 ok  tom,  Ho.,  has  been 
the  county  depository  for  approximately  twenty 
years.  ( -action  11186  R.  3.  of  Mo.  1939,  provide 
that  the  depository  be  selected  by  the  oounty 
court  on  the  first  day  of  the  May  term  of  each 
odd  y or.  T «n  In  motion  13167  the  law  re- 
ulres  a bond  be  made  by  the  deposl tory  bank 
witnln  ten  days  aft  r the  selection  made  by 
the  oounty  court. ) The  County  court  of  t Is  oounty 
on  the  first  day  of  he  May  Term  1933,  did 
receive  one  bid  fox  the  depository,  that  bid 
was  from  the  ourlty  Bank  of  Frederlcktown 
nd  the  rate  offered  fox  the  deposit  «<  s one 
naif  of  one  per  cent  but  they  will  not  make 
a bond  an  la  required  under  seotl on  13  07  be- 
cause of  th*  unsettled  bilking  conditions.  The 
oounty  court  will  not  receive  any  additional 
funds  until  fter  August  1933  and  we  find  It  Is 
Impossible  to  get  a bond  from  any  depository 
of  any  Adjclnla  county.  ould  the  oou  >ty  court 
of  thle  {*!  .dlsoa)  oounty  be  permitted  to  wait 
until  ugust  of  1933  before  completing  their 


Jon.  Melvin  angle  art 


3- 


M.ay  Id.  1933 


selection  of  a c .-un  y depoot tory  so  th  t 
tiie  banking  situation  would  be  more  settled 
and  a bond  be  secured? 

Tou  are  no  doubt  aware  that  abnormal  b adclng 
conditions  prevail  In  ev  ry  county  at  the 
credent  anti  the  county  court  oellevea  that 
If  allowed  to  defer  this  select Ion  until 
August  b \nik in,  affaire  will  be  store  settled 
and  the  proper  arrangements  may  be  t&  oe. 

Please  ^ive  me  your  o inlou  on  this  matter 
iiamediately.  4 

Tou  etate  that  It  le  Impossible  at  this  time  for  your  county 
oourt  to  eelect  a depositary  of  county  funds  due  to  the  refusal 
of  the  ba.de a of  Madison  County  or  adjnl  itag  countlas  thereto,  to 
execute  a bond  os  required  by  statute. 

You  wlen  to  know  if  the  county  oourt  may  wait  until  August 
to  make  the  selection  of  a depositary. 

>ection  13184  ).  .mo.  ii  .39  ra  do  in  * rt  as  follows: 

"It  shall  be  the  duty  of  iha  county  oourt 
of  each  county  in  tale  state,  at  th  May 

tor.,  thereof,  in  i.he  your  11)09.  and  every 

two  years  tnorerifter,  to  receive  pro  hjhrIs,  ” *'■*  rt 

It  will  thus  be  seen  the  above  statute  makes  It  the  plain  and  Man- 
datory duty  of  the  county  court  to  receive  uro  josnla  as  therein 
set  out.  and  a,  exception  Is  provided.  - 

cation  1.318b  n.  a.  Mo.  1939.  provides  a procedure  for  bidders 
for  che  county  funds. 

.section  121  <3 7 <m  i.  Mo.  1939.  provides  in  part  as  follows: 

* within  ten  days  after  the  selection  of 
depositaries.  It  shell  be  the  duty  of  each 
wooes sful  bidder  to  execute  a bond  p ayable 
to  the  county,  to  be  approved  by  the  co> mty 
court  and  filed  In  the  office  of  the  clerk 
thereof.  * • • •" 

Poctlon  13189  >.  ..  Mo.  1939.  provides  if  no  pro  osale  axe 

received  then  the  County  oocrt  has  the  right  to  go  to  adjoining 


ilo-j*  Melvin  xnglaoart. 
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May  16,  1933. 


counties  far  s Jtia,  and  aucii  deposit  xlee,  if  accepted,  must  comply 
with  the  reoulret  jents  of  tile  statutes. 


The  above  statutes  provide  the  manner  oounty  funds  are  to  he 
deait  with  nd  they  ore  mandatory  and  rust  be  ooi  tolled  with.  The 
Oounty  aourt  must  ask  for  proposals,  and  if  none  axe  received,  then 
they  may  go  to  ad  joining  oo  unties,  and  upon  the  failure  to  receive 
any  pro  oeals  there,  then  fine  oounty  court  has  done  all  In  Its 
power  md  hag  performed  its  duty  under  the  statute  and  It  may  then 
at  any  subsequent  tens  as  hereinafter  provided,  select  a depositary* 


juotlon  12190  K.  a.  Uo.  1939,  reads  as  follows: 

* If,  for  any  reason,  no  selection  of  a 
depository  1;*  made  at  the  time  fixed  by 
trie  -rtlolo,  the  oounty  court  may,  at 
any  subsequent  term,  after  twenty  days' 
notice,  receive  bide  and  -elect  a deposit- 
ary or  depositories  In  the  rammer  herein 
provided,  no  th.  bank  or  b nka  eo  ealoctcd 
shall  remain  the  deposit  ory  or  depositaries 
until  the  next  regular  terra  for  the  selection 
of  a depositary  as  provided  by  section 
1 U84  of  this  article,  unless  the  .rdar 

ii  Sa  to*.  awm  $&=. 

sXZX&l  la  l&U 


A reading  of  ta.ls  statute  would  seen,  to  cover  y ur  difficulty, 
because  no  selection  of  a deposit  xy  as  you  state  may  be  made  at 
this  time.  However,  we  call  to  your  attention  deration  12199, as 
to  the  oounty  treasurers  liability.  A portlou  of  sane  being  as 
follows: 


M.  • * -or  from  rrasponrai ol il ty  for  the 

funds  of  the  county,  until  a depositary  shall 

be  selected  md  the  funds  deposited  therein,  * •" 

Tnore  are  oth  r swatters  that  should  be  sot  out  In  this  opinion, 
and  e axe  attaching  hereto  a eo  y of  a previous  o lulun  rendered 
by  tale  office,  dated  February  7,  1933,  to  onorable  0*  H.  Knrap, 


lion.  Mel  via  .aagl  chart 


May  16,  1933 


for  your  Information,  as  w«  believe  It  ful ^.y  answers  . rtinent 
questions  th  t may  ri3«. 

St  la  our  opinion  from  the  above  and  for  eg  la.'  that  It  Is 
the  duty  of  the  county  oourt  to  ask  for  proposals  and  to  select 
a depositary  ae  outlined  In  the  statutes,  aud  If  It  fails  for 
any  reason  not  within  Its  control,  then  ae  provided  for  in 
eotlon  13193,  s-id  county  oourt  may  at  any  mibse^uent  ter*, 
select  such  depositary.  forever,  ^notion  13196  does  not  mean 
tli  t the  county  oourt  may  dof  r caking  for  roosal"  or  In 
eelootlnr  a deposit  ry  as  a matter  of  discretion  only,  but  the 
failure,  if  any,  to  select  suoh  depositary  beln^c  due  to  the 
Inability  to  have  banks  meet  the  requirements  of  the  statutes. 

It  must  be  kept  In  mind  th  t county  money  must  be  handled 
in  the  manner  pro  rjo  l bed  by  statute  and  such  statutes  are 
mandatory  end  <miat  be  strictly  o replied  vith  ae  the  county  court 
la  not  dealing  with  private  money  but  with  the  county*  ^ funds. 


Tours  vary  truly. 


JiUOCSi  1.  hkwjgjtbu. 

Assist ant  Attorney  General. 


A^yHuv  :a 

Attorney  General* 


J Hi  ;il 

no. 


8C300LS  * O!  ._..*TON  OP  BOARD  — (1)  Law  reqplriiBbor~  - . be 
orgmnlssd  wl  .<^ng  four  days  not  oo^oulaory  but  BW>ly  dlrec  iiOfy 

(2)  Newly  elected  member  oan  qualify  af'ter  four  days, 

(3)  Mhen  assembled  two  members  may  elect  a president  or  select 
teacher. 


M ay  17,  1953.  // 


Hon.  Melvin  Englehart 
droeecutlng  Attorney 
Madison  County 
Tederlcktown,  Missouri 

ear  Mr.  I nglehart : 


Answering  your  letter  of  April  19,  1933,  in  regard 
to  the  election  of  Mr.  0. , who  lives  in  a rural  school 
district  in  your  County,  owns  real  estate  and  is  a taxpayer, 
having  paid  hla  taxea  for  last  year.  You  also  state  that 
he  was  away  on  election  day  but  was  elected  school  director; 
that  after  Mr.  9.  returned  to  the  district  and  hla  home  he 
was  notified  of  hia  election,  was  sworn  in  by  tbs  clerk  and 
he,  together  with  another  director,  after  the  meeting  had 
been  called  toy  the  olerk,  organized  by  sleeting  him  crealdent, 
there  being  only  one  OTHER  member  of  the  board  present,  and 
the  olerk  having  previously  administered  the  oath,  eto. 

From  the  above  history  of  the  facta  and  your  state- 
ment further  down  in  your  letter  that  Mr.  0.  did  not  qualify 
within  four  days.  It  Is  our  opinion  that  the  fact  that  he 
did  not  quality  within  the  four  days  but  did  qualify  later, 
makes  the  organisation  of  the  board  oomnlete  and  legal.  In 
our  opinion  the  fact  that  the  board  did  not  meet  within  the 
four  days  and  promptly  organise  by  electing  e president  etc., 
is  a mere  failure  to  comply  with  the  statute* 

They  could  meet  and  organise  AFTER,  JUS?  AS  WELb  AS 
BEFORE,  THE  END  OP  THE  FIRST  FOUR  DAYS  as  there  Is  no  penalty 
for  falling  to  meet  and  organise  within  the  four  days:  the 
Taw  1"  thlt  particular" la  merely  TOeC?0Ry7  H^mTOItoRY. 

"*  * * i£  a statute  merely  require a certain  things 
to  be  dune  and  nowhere  prescribes  the  result  tliat 
■fa*TT  follow  If  such  things  are  not  d.ne,  then  the 
statute  should  be  held  to  be  <5roqt«nr.  (and  not 

■SasUfiyrT  » * * * * .* 

State  ex  Inf.  Bird,  296  Mo.  344  1.  c.  361-652. 


non.  ui.ui  MigAwnai’a 


It  is  our  opinion  that  Hr.  9.  was  qualified  and 
is  a memb<  r of  the  board  under  the  facta  g iven  above.  It  le 
also  our  opinion  that  the  meeting  wee  legal.  In  common  school 
districts  where  there  are  three  directors,  if  only  two  laembers 
meet,  it  is  possible  to  elect  one  of  the  two  president  of  the 
board,  especially  so  where  the  third  member  had  been  notified* 
even  though  he  was  absent,  because  two  members  constitute  a 
quorum  and  If  they  both  vote  for  the  sane  person  thet  would 
constitute  a majority  of  the  whole  board  which  would  make  their 
aotion  legal,  everything  else  being  regular,  and  make  the 
election  of  the  teacher  legal,  everything  elae  being  regular. 


"This  court  has  held,  *,  in  cons truing  the  Intent 
an<T" Purpoae~oT  school  lews  that  they  were  designed 
aa  a workable  method  to  be  employ ea  by  plain. 

-no t-; t and  worthy  oTtlzene.  not  especially  learned 
in  the  law;  and  that  ao  strict  and  technical  con- 
TEructlor,  should  bd~ Jg7ve'n  Ho  them. " 

State  ex  rel.  Carnahan  v«  Jonea,  266  Ho.  191; 

State  ex  inf.  Simrall  v.  C lardy,  267,  Mo.  571: 
State  ex  Inf.  v.  Bird,  295  Mo.  1.  c.  352. 


Very  respectfully. 


CEO*  B.  STROTHER 

Assistant  Attorney* General . 


APPROVED! 

PdY  ifcKITTP  ICK 
Attorney*' General . 


OBSxEO 


CONSTRUCTION  OP  SENATE  BILL  NO.  50- - 

Date  of  making  ud  tax  books  under  this  bill  not  aool lcable  to 


year  1953. 


> 


%-  7 


'7 


h 


ay  IB,  1933.  y 


on.  ©Ivin  n^lehart 
Prosecuting  Attorney 
edlflor  Co  nty 
Vre  eric!' town,  ’rlr*oiirl 

Denr  r.  nglehart : 

This  or  ice  ir  in  receiot  of  your  letter  of  rocont 
dot"-  with  request  for  en  opinion  a©  to  the  construct  ion  of 
:ien«t  Bill  mo.  60  arnroved  by  the  iovemor  April  let,  1955, 
wMeh  letter  is  ns  follows: 

"The  County  Clerk  f this  county  he©  notified  me  that 
he  her  receoved  * ©ooy  of  senate  Bill  No.  60,  in 
relation  to  tne  us©  of  tax  books  in  th®  oo  nty,  Th© 
bill  nrovides  that  the  current  tax  b ook  for  1933 
t'xrs  is  abolished,  according  to  our  interpretation 
Is  this  correct?  Sect 'on  9076  provides  that  th© 

»Sf  ersorii  boot  shell  be  authanicated  and  shall  b© 
used  as  th©  t®'  book  for  the  use  of  the  ooll actor. 

This  would  avoid  the  use  of  the  Current  ’1,ax  'look, 
t-B  now  made  by  th©  County  Clerk.  Do  the  provisions 
of  th©  bill  montio-  ad  above  an ply  to  the  year  1933? 

I see  no  emergency  clause  to  the  bill  and  it  would 
consequently  go  into  effect  within  ninety  days.  If 
it  dose  go  Into  effect  within  ninety  days  it  would 
seem  to  abolish  th©  use  of  to©  urrent  Tax  Book  ns 
now  made.  lanes  advise." 


The  bill  referred  to  in  your  letter  rep©  Is  .actions 
9076  end  9377,  Article  VII,  Chapter  59,  i . 8.  *tO,  19S9 , ' fid 
enacts  tw  new  stations  to  be  known  «s  Lections  9B76  and  9077, 
oerteMnin  to  the  save  subject;  no  emergency  cl* use  ip  attached 
ana  consequently  obb  into  effect  ninety  dayn  sfter  the  adjourn- 
ment of  the  Legislature,  to-wit,  July  24,  1933. 

•The  only  query  in  your  letter  in,  "Do  the  provisions 
of  the  bill  mentioned  above  apply  to  th©  year  1933^"  It  Is  the 
oninlon  of  this  office  that  tills  does  not  affect  or  an  ly  to 
t e Ksoernor's  books  ana  tax  books  now  be'ng  copied  and  extended 
for  the  assessments  of  June  1,  1932,  i or  taxes  to  be  paid  In  the 
fall  of  1933. 


lor.  'elvin  i n ;*  chart 


’ey  flf  1933 
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It  vs  111  b©  necessary  to  tree©  assespmentr  of  June 
1 , 1938,  through  from  the  beginning  unt  1 July  84,  1933,  when 
ennto  bill  ’lo.  6 becomes  affective,  end  It  will  be  seen  that 
practically  all  of  the  work  to  b©  done  on  the  asessor's  books 
end  tax  books  for  the  collector©  will  hare  been  completed  by 
the  time  this  act  becomes  a law  and  the  tax  book©  will,  in  a great 
many  Instance©,  be  In  the  hands  of  the  resneetlve  col lectors  by 
that  date. 

Section  9756,  K.  S.  *o.  1 >89,  provides  among  ofch«s* 

things, 

"'the  ho  reef  or  or  hie  deputy  or  deputies  ohall  between 
the  first  df ys  of  June  end  January,  and  after  being 
furnished  with  the  neeesrary  books  and  blanks  by  the 
county  clerk  at  the  expense  of  the  county,  proceed  to 
tas-e  a Unt  of  the  taxable  personal  property  In  his 
county,  town  or  district,  and  assess  the  v-'lue  thereof, 

» a • a * •»  *" 

The  assessment  by  the  assessor  may  not  be  necessarily 
e wnleted  until  January  1,  1933j  the  books  ore  then  turned  aver 
to  the  county  clerk  by  the  nsr error.  The  01  nty  board  of  equali- 
sation, except  the  city  of  St.  Louis,  meets  at  the  office  of  the 
oounty  dark  on  the  first  Monday  of  April  In  naeh  year,  See.  9811 
h . s.  1989}  and  the  board  of  appeals  meets  on  the  fourth  Monday 
In  April  thereafter,  ; ec-  9813  P.  3.  1989,  except  in  counties 
containing  a population  of  more  than  70,(00  the  board  of  equaliza- 
tion meets  the  first  kmday  In  %reh  and  the  board  of  anneal b the 
fourth  onrtay  In  lareh  thereafter. 

Section  9871,  .s*  £■  !o.  1929,  provides, 

"As  soon  as  may  be  a" ter  the  assessor1©  book  of  tmeh 
county  shall  be  corrected  and  adjusted  according  to  law, 
the  county  court  shall  ascertain  the  sura  necessary  to 
be  raised  for  county  pmtdopop,  r.nd  lx  the  rate  of  taxes 
on  the  several  subjects  of  taxation  «o  as  to  raise  the 
required  sum,  and  the  sane  to  be  entered  In  ^ro per 
columns  In  the  tax  ook.  n 

feet Jon  9874,  ■■  m i . k>.  1989,  provides  that  at  the  &ay 

term  the  oounty  court  :ha1 1 make  and,  levy  for  county  purposes,  etc 

feet  Ion  9814,  I*.  S.  *o.  1929,  provides,  among  other 
things,  that  the  county  clerk  shall  keen  an  see  rat©  record  of  the 
proceed < n s of  the  boa:ad  and  the  assessor  shall  correct  all  erron- 
eous assesrments,  «nd  the  elerk  shall  adjust  the  tax  book  accord- 
ing to  the  orders  of  the  court,  etc. 

ec 1 1 on  9876,  K,  R.  'o  • 1989,  provides, 

"As  soon  as  the  oasosror,p  book  shall  be  corrected  end 
adjusted,  the  clerk  of  the  county  court,  except  In 


on.  ’•lv'n  Itnglahart 


8,  1933 


J t.  Louis  city,  shall,  within  ninety  days  thereafter, 
oaks  a fair  cop?  thereof,  with  the  taxes  extende  there- 
in, authenticated  by  the  aeal  of  the  court  for  the  use 
of  the  collector*  * * » .<■  *" 

J-ectlon  9880,  R.  to*  1 *8  f,  provides, 

"As  soon  as  may  be  after  the  tax  book  of  each  year  has 
been  corre-ted  and  adjusted,  and  tho  asannt  of  the 
county  taxes  stated  therein  according  to  law,  the 
county  court  shall  cause  the  same  to  be  delivered  to 
the  proper  collector,  * * » o #** 

?o.  It  will  be  seen  that  the  tax  books  should  be  1 i the 
ends  of  the  collector  by  approx’  ately  the  time  the  bill  Locoes 
a law.  So,  it  would  ba  very  Impractical  and  almost  1 root: Idle 
to  wait  until  July  84,  193.%  to  extend  the  aasesror’s  books 
to  take  the  olsea  of  the  tax  book  as  provided  by  fenate  Bill  to* 

60,  and  under  the  injunction  of  ! action  9876,  H . S*  !o*  1 29,  It 
la  the  duty  of  the  county  clerk,  within  ninety  days  after  the 
•esesror’s  books  shall  be  oorr  cted  and  adju.  ted,  to  make  a fair 
copy  thereof  with  the  taxes  extended  thereon,  authenticated  by 
the  eeal  of  the  court  for  the  use  of  the  collector* 

From  the  above  and  foregoing  we  take  it  that  It  was  not 
the  intention  of  the  legislature  for  r«nete  Bill  No.  60  to  make  any 
changes  in  making  and  extending  the  tax  books  that  wou  d affect 
the  assessment  o*  -Tune  let,  1932,  for  taxes  payable  In  Fall  of  1933* 


Yours  very  truly. 


CO  KLL  R.  JF’ITT 

Assistant  Attorney-  erveral* 


APPROVED : 

F jY  MeKITTRiCK 

Attorney-  eneral* 


cRd|Ra 


CONVENTION  BILL-  Discussion  of  provisions  for 

mass  meetings 


. * 

May  24,  1933.  ^ 

Board  of  -lection  Commissioners 
of  the  City  of  St.  Loulg, 

Ur.  Janes  A.  aechter,  Chairman, 

St.  Louis,  Missouri. 

Gentlemen  i 

We  are  in  reeel pt  of  your  letter  of  May  22,  1933,  in  which 
you  enclosed  a letter  from  the  Missouri  Branch,  Wonen*s  Organization 
for  National  Prohibition  Reform,  in  which  they  asked  several  questions 
and  in  order  that  there  be  no  variance  between  the  rulings  of  your 
department  and  this  department,  you  ask  that  we  submit  you  an  opinion 
as  to  the  quest lone  asked  by  said  organization. 

The  questions  submitted  to  you  on  the  Week's  Convention  Bill 
are  as  follows i 


FILED 


"W.O.N.P.R.  May  10,  1933. 

os t Ions  on  the  weeks  Convention  Bill 
on  which  we  should  like  official  rulings. 

* *♦**♦**♦*♦**♦*♦*#♦♦**♦** 

Under  faction  2.  the  County  Court  la  empowered 
to  appoint  two  judges  and  two  o larks  who  favor  and 
two  judges  and  two  olsrks  who  oppose  the  pending 
amendment . 

Although  It  la  not  specifically  stated.  It  un- 
doubtedly moans  the  Election  Commissioners  In  St .Louis  - 
does  It  nott 

Our  question  on  this  sect! on  Is,  "Would  it  not 
be  logical  for  the  women's  Organization  for  National 
Prohibition  Reform  and  the  Crusaders  favoring  the 
proposed  amendment  and  the  W.C.T.U.  and  Anti-Saloon 
League  opposing  the  proposed  amendment,  to  make 
rooaraaendetiona  for  these  appointments?" 


(Board  of  Election  Commission*!**) 


In  this  connection  would  It  be  possible 
for  our  organisation  to  bare  a list  of  the 
Judges  and  clerics,  appointed  for  regular 
el cot Ions,  so  that  we  might  asoertaln  which 
of  then  favor  and  which  are  opposed  to  the 
proposed  amendment? 

The  term  "each  precinct  or  voting  district"  • 
does  that  actually  mean  precinct  - or  would  It 
mean  townships  In  counties  and  ward*  In  Saint 
Louis?  And  who  would  decide  which  It  means? 

Vfhan  qualified  electors  meet  In  said  mass 
conventions,  who  will  organise  and  oonduot  tbs 
mac ting?  Kill  the  County  Courts  and  SI nation 
Coma lasl oners  appoint  one  chairman  for  the  group 
favoring  and  the  group  opposing,  or  will  tbs 
groups  divide  and  organize  themselves? 

This  seems  a vary  vital  point  to  us  on  which 
there  should  be  slssr  and  unmistakable  rulings  to 
avoid  confusion* 

Vho  will  be  charged  with  tbs  responsibility 
of  making  returns  of  the  proceedings  together  with 
names  of  delegatee  to  the  County  Courts  or  ’lec- 
tion Commissioners? 

Governor  fixes  data  of  special  election* 

Governor  fixes  dete  and  hour  for  Mass  Con- 
ventions throughout  the  state  In  "precinct  or  other 
voting  district"* 

for  County  Conventions  to  be  held  In  County 

Seat. 

For  Senatorial  District  Convention* 

For  Stete  Conventions  to  be  held  In  the  state 
Capitol* 

The  plaeea  of  meeting  - except  for  County  Con- 
vention In  County  a sets  - and  State  Convention  In 
Capitol,  shall  be  fixed  by  County  Court  or  Election 
Comal  se  loners.  Is  this  oorroat? 

Where  there  are  parts  of  wards  in  several 
Senatorial  Districts,  would  there  be  a delegate 
eleoted  to  each  of  the  several  Senatorial  districts 
represented  by  that  ward? 

W "of  ard  8 are  In  the  29th  and  30th  Sena- 
torial Districts* 

Parts  of  lard  14  are  In  the  29th,  30th  and  Slat 
:-ena£°rial  Districts.  Would  they  elect  a 5*1 agate 
for  each  of  the  Senatorial  District  representatives 
in  the  ’Yard? 


Section  4. 

Yn  counties  and  cities  of  lees  than  350,000, 

In  mass  conventions  In  "precinct  or  other  voting  dis- 
trict" wets  and  dry*  elect  two  delegatee  each  to 


County  Conventions*  In  County  Conventions  the  wets 
and  dryo  elect  four  each  to  Senatorial  District  Con- 
vention*. In  Senatorial  Districts,  wets  and  dry* 


(Board  of  Election  Commissioners) 


In  el  ties  of  350,000  or  more,  vote  and  drys 
elect  ona  delegate  oaeh  from  "precinct  or  other 
voting  district"  to  Senatorial  District  Conven- 
tion. 

In  Senatorial  District  Conventions,  vets  and 
drys  nominate  two  each  and  certify  names  to  Secre- 
tary of  State.  I a this  oorreetf1* 

Due  to  the  numerous  questions  asked  above,  we  do  not  In 
this  opinion  give  the  reasons  in  detail  for  our  answers,  but  the  opinion 
of  this  department  relative  to  said  questions  la  as  follows t 

Under  Section  2 of  House  Bill  No*  514  it  is  the  opinion  of 
this  department  that  whore  the  Bill  provides  that  "the  County  Court 
le  empowered  to  appoint  two  judges  and  two  olerka,  etc.",  such  provis- 
ion is  applicable  to  the  Board  of  'lection  Commissioners  in  the  City 
Of  St.  Louis. 

It  is  the  opinion  of  this  department  that  the  tom  "each 
precinct  or  voting  district"  as  used  In  said  House  Bill  has  the  same 
meaning  as  said  term  is  used  In  the  election  statutes  of  the  State  of 
Missouri  and  particularly  Sec.  10109  FU5.  1929,  and  accordingly  it 
moans  "precincts"  and  does  not  refer  to  townships  In  counties  or  wards 
In  3t.  Louis. 

The  9111  provides  that  In  counties  under  350,000  Inhabitants 
the  qualified  electors  attending  each  precinct  or  voting  dl strict 
convention  shall  divide  into  two  groups,  one  favoring  and  one  opposing 
the  proposed  amendment,  and  each  group  shall  elect  two  delegates  to 
said  county  convention;  and  further  in  said  Bill  pertaining  to  counties 
and  el  ties  having  350,000  inhebl  tents  or  store,  it  la  provided  that  the 
Qualified  electors  attending  each  praeinet  or  voting  district  conven- 
tion shall  divide  Into  two  groups,  one  favoring  end  one  opposing  the 
proposed  amendment,  and  each  group  shall  elect  one  delegate  to  said 


(Board  of  Election  Commissioners) 


sanatoria!  dl strict  convention-pertaining  to  said  parts  of  the  Bill 
you  ask  "If  when  Qualified  electors  meet  In  said  Stoss  conventions, 
who  will  organise  and  conduct  the  meetings?"  In  reply  to  said  <?uen- 
t ion.  It  Is  the  opinion  of  this  department  that  In  slew  of  the  faet 
that  House  Bill  No*  514  fells  to  make  any  express  provision  re 1st ire 
to  the  matter  referred  to,  the  electors  meeting  in  said  conventions, 
at  the  place  designated  by  either  the  county  court  or  the  Sleet ion 
Cotsnlesl oners  (as  the  ease  may  be)  and  at  the  time  designated  by  the 
Governor  In  hie  Proclamation,  shall  organize  themselves  under  rules 
common  to  parliamentary  procedure . that  Is  to  say;  the  entire  oonvcatd 
tlon  will  first  organize  itself  and  thereafter  the  groups  within  the 
convention,  as  referred  to  in  said  Bill,  will  dlvlda  and  again  organise 
theme elves.  After  sash  group  has  designated  the  number  of  delegates 
to  which  It  Is  entitled  to,  the  convention  will  then  again  assemble 
as  s whole  and  the  Chairman  of  ®aoh  group  will  report  to  the  convention 
as  a whole  the  names  of  the  respective  delegates  selected  by  each 
group  as  provided  for  in  said  Bill* 

Tou  next  ask;  "Who  will  be  charged  with  the  responsibility  of 
making  returns  of  proceedings,  together  with  names  of  the  delegates 
to  the  county  courts  or  Sleetl on  Commissioners':"  And  It  Is  the  opinion 
of  this  department  that  the  statute  does  not  provide  for  making  returns 
to  either  the  county  courts  or  election  commissioners  of  the  names  of 
the  delegates  selected  In  the  preolnet  convention,  but  that  said  names 
should  be  certified  to  by  the  Chairman  and  Secretary  of  the  preolnet 
convention  and  submitted  to  the  delegates  sleeted  (ss  their  credentials) , 
such  delegates  taking  their  certificates  with  then  to  either  the  county 
convention  or  the  senatorial  convention,  as  the  case  may  be.  Although 
It  Is  not  provided  in  the  statute  that  a return  of  the  namea  of  the 
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delegatee  so  select ad  should  be  made  to  the  county  courts  or  Election 
Consoles! oners,  yet  it  is  the  opinion  of  this  department  that  in  the 
Interest  of  orderliness  end  certainty,  and  as  a matter  of  precaution, 
the  secretary  of  each  precinct  convention  should  at  the  time  of  making 
out  the  certificates  above  mentioned,  certify  the  names  of  the  dele- 
gates elected  and  return  the  same  to  the  oounty  court  or  the  Election 
Corami eel oners. 

In  answer  to  your  next  query,  it  is  the  opinion  of  this  department 
that  the  county  courts  or  the  Election  Commissioners  (as  the  oase  may 
be)  will  designate  the  places  for  the  holding  of  the  preelnot  conven- 
tions and  that  In  el ties  and  oounties  of  over  350,000  Inhabitants  the 
Governor  will  fix  the  place,  date  and  hour  of  the  senatorial  district 
convention,  whereas,  in  the  counties  of  under  350,000  Inhabitants 
the  place  of  meeting  Is  fixed  by  the  Act  as  the  oounty  east  of  the 
county.  The  senatorial  diet riot  convention  applicable  to  counties 
under  300,000  shell  also  be  held  on  the  date,  hour  end  plaoe  fixed  by 
the  Governor, 

7ou  next  ask,  " bore  there  ere  parte  of  wards  in  several  sena- 
torial districts,  would  there  by  a delegate  elected  to  each  of  the 
several  senatorial  districts  represented  by  that  ward?"  It  is  our 
opinion  that  this  question  Is  merely  a moot  ouestion,  since  it  has  no 
bearing  upon  the  operations  of  the  conventions  mentioned  In  the  Week's 
Bill,  since  no  precinct  (sc  differentiated  from  wards)  will  be  found 
which  is  pertly  In  one  senatorial  district  and  partly  in  another, 
and  in  view  of  the  provision  of  the  Aot , the  fact  that  one  ward  may 
be  partly  in  one  senatorial  district  and  pertly  In  another  will  occa- 
sion no  difficulty. 


(Board  of  Election  Commissioners) 


Tour  next  Inquiry  to  as  follows) 

"In  count lea  and  cities  of  less  than  360,000 
In  mass  conventions  in  precinct  or  other  voting 
district t wets  and  dry a si set  two  delegates  each 
to  county  conventions*  In  county  conventions 
the  wets  and  dry a elect  four  each  to  senatorial 
district  conventions*  In  senatorial  districts 
wets  and  drys  nominate  two  each  and  certify 
nominations  to  Secretary  of  state* 

In  cities  of  360,000  or  more  wets  and  drys 
elect  one  delegate  each  from  preelnot  or  other 
voting  district  to  sanatoria!  district  convention. 

In  senatorial  district  convention  wets  and 
drys  nominate  two  each  and  certify  names  to  Sec- 
retary of  State. 

la  this  correct?* 

It  is  our  opinion  that  you  are  correct  in  the  above  state- 
ments. Another  matter  mentioned  In  the  letter  referred  to  us 

related  to  whether  or  not  your  Board  of  Election  Commissioners 
would  appoint  as  Judges  and  clerks  for  the  election  provided,  for 
In  Section  8 of  the  Peek’s  Convention  Bill  members  of  various  organ- 
izations, but  as  to  this  question  we  cannot  answer,  since  that  is 
a matter  which  must  be  handled  by  you  tn  your  discretion* 

fe  trust  that  the  above  answers  lc  full  the  interroga- 
tories submitted  to  us* 


Tours  very  truly. 


POWELL  B*  UmEAKST, 

Assistant  Attorney  General. 


APFROTXBl 


Attorney  Oenerei 


ELECTIONS:  Special  election  under  House  bill  514.  Precinct 

and  not  wards  to  toe  used  as  voting  places. 

Judges  and  clerks  to  be  specially  appointed  for 
elections  under  House  Bill  number  514. 


tf  & r,  i 1 i 
lorni  g i ’T'Vu  i'q 


uno  16,  lv3S 


ooard  of  1 action  v-a-wlss  lunar* 
BOtt  south  twelfth  u'julovard 
: t«  Louie,  ditourl 


0«nU«N»t 

This  : epartaert  «c< nowl edges  receipt  of  . our  let 1 er 
doted  . uxia  13#  1933,  with  reference  to  House  olll  Nuaber  514. 

lection  £ of  nous®  .411  master  514,  os  eet  out  In 
the  letter,  lor  the  particular  el  action  about  *i  leh  douse  nlll 
nun  ter  514  ref  are  requires  the  appointment  of  too  Judges  man  too 

clerks  et;o  arc  In  favor  of  the  proposed  aneedaeat  end  tso  judges 

end  too  clerks  ono  are  opposed  to  the  proposed  aaondaont,  all  of 
• on  being  otherwise  qualified* 

•e  are  of  the  opinion  that  It  oas  the  Intention  of  the 
legislators  that  Judges  and  clerks  would  be  appointed  specially 
for  tills  el  cotton  end  the  use  of  Judges  and  clerks  provided  for 
In  ^eet'on  10071  would  not  he  permissible  as  It  al  ht  be  that  the 
judges  ena  clerks  appointed  undor  lection  10671  would  not  have  all 

of  the  vual  If  loot  loos  required  la  Section  2 of  -«ouee  ulll  nuacwr 

614* 


so  are  of  tho  opinion  that  st.erever  tbs  aacnloery 
provides  for  carrying  out  tbs  purposes  of  douse  dill  nnaber  614 
conflicts  with  tbs  general  election  lsra  of  the  c ate,  then 
the  provisions  of  douse  ulll  mower  014  would  prevail  with 
r»f ervj.ee  to  the  sleet! on  bold  as  . rorlded  Tor  In  that  bill, 

he  fact  that  It  as?  ba  Inoeclble  or  expensive  to 
co*/ly  with  the  requirements  of  uouso  ill  rubber  614  can  not 
change  Its  -rear  In  -*  nor  roqu  Irwaonts* 


hoard  of  <1  act  Ion  Commissioners 


June  15,  1033 


*3» 


If  you  will  again  refer  to  letter  or  this  Department 
to  you  dated  *say  84,  1033,  you  will  saw  that  we  held  the  elect 1 onu 
must  be  held  by  or  In  precincts  and  not  by  wards.  *<c  think  the 

word  precincts  as  used  tn  douse  olll  number  514  has  reference  to 
the  election  precincts  as  established  and  existing  at  the  time 
of  the  passage  of  the  bill. 

Die  use  ol‘  wards  in  selecting  dais  gates  to  senat  orial 
meetings  would  be  Impractical  because  in  many  Instances  a ward 
would  be  in  tore  than  one  senatorial  district,  whereas  that  fact 
will  not  be  true  as  to  eleotlon  precincts. 


Very  truly  youre. 


OlLt&Ht 

Assistant 


LAJLo 

Attorney  general ,0 


APPHOVSbi 


noi  iioai -THICK 

Attorney  General. 


uLiLC 


)v 


S (:'  I 


T 


r.  Soy  mis.  President 
Stats  Teachers  Oolleg® 
Springf t eld , r.iscouri 


June  37*  ms. 


JSS7  317! 


this  Depevtraent  Is  In  receipt  of  your  letter 
of  June  33*  In  which  you  request  i\  opinion  fvo>  this 
of rice  on  lb#  foil  wing  state  of  facts! 

* I believe  1 have  a fair  understand- 
ing as  to  the  disposition  of  nost  of 
tii®  fees  taken  in  by  tills  college  wider 
Senate  Bill  Ho*  134  which  requires  C6i4- 
feain  fees  ana  funds  collected  by  state 
agencies  to  be  dep  -sited  in  the  state 
treasury*  7 ©re  ax©  two  fee©,  however* 
about  ohioh  I an  doubtful. 


"The  first  one  is  the  cafeteria  fund, 

This  coil ago  operates  a cafeteria  for 
tii©  convenience  of  its  students.  The 
cafeteria  is  operated  largely  by  stu- 
dents aad  on  a non-profit  tesla.  It  is 
in  a sense  a student  activity.  The 
total  receipts  of  the  cafeteria  for  the 
past  biennial  peri  d were  133*3 31  • 76 . *** 

"I  s second  fund  about  which  I «a  doubt- 
ful is  the  bookstore  fund*  Tlie  college 
operates  a store  in  which  we  sell  and' re- 
purchase text  books*  stationery*  school 
supplies  of  all  aorta.  It  is  operated 
chiefly  by  students  aaiti  tbs  profits  such 
as  there  are,  are  used  to  finance  the 


Mr*  ?toy  Kills 


June  .37  , 1033. 


oolle,  © an  .uft  1 and  the  college  news- 
paper which  are  student  activities. 

T .e  publishing  staff  of  each  being 
olt  sen  by  the  student  council.  Like 
the  oafeterl::  fund  there  Is  rapid 
turn  over  in  this  account.  Under 
the  terrae  of  the  bill  are  you  of 
opinion  Unt  tills  fund  :vould  be  do- 
p sited  In  tiie  state  treasury?  I 
should  appreciate  your  opinion  on 
tuece  two  points.* 


as  folium 


**  * * Provided,  that  In  the  oase  of 
state  educational  institutions  there 
is  excepted  herefron,  gifts, or  trust 
funds  froa  w.  at  ever  source;  appropri- 
ations, gifts  or  grants  from  the  Federal 
(l  vemnant;  private  organisations  and 
iTu.iivldui.le;  funds  for  or  frrw  student 
activities,  fans  or  nousing  not ivl ties, 
and  ot  =er  funds  from  which  the  who  Is 
or  eone  part  thereof  nay  be  liable  to 
be  repaid  to  the  per .on  contributing 
the  sane,  and  hospital  fee a j all  of 
which  excepted  fu  d-5  shall  be  rep  ted 
in  detail  quarterly  to  the  Governor 
and  biennially  to  the  Go  oral  Aseenbly.* 


The  cafeteria  fund  to  whloh  you  refer  in  your  let- 
ter oan,  in  no  say.  cone  within  the  exceptions  provided  by 
Janata  hill  No*  134.  The  cafeteria  is  owned  and  operated 
by  tie  college.  The  reoeipto  belong  to  the  college.  And 
while  it  rsay  be  *in  a sense  a student  activity*,  it  is 
in  reality  a .art  of  the  college  itself,  end  can  net  be 
said  to  oorae  within  the  exoe-  tlon  "funds  for  or  fron 
student  activities.* 


In  re,  urd  to  the  books  tire  fund,  thin  fund  would 
seen  to  be  subject  to  the  sane  interpretation  as  the 

o*  if  a ter  la  fund,  since  the  bookstore  is  owned  and  operated 
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by  the  college  itself*  !'  -wevoi , the  joooI  >fco 
fr  an  fciie  bookst  re  arc  uoed  to  fiiKinoe  the  college 
newapc .per  ana  toe  oolie/yo  annual,  bota  of  sfcieh  ere 
student  ootlvltilej.  This  fund  w uld  t mrefure  o mo 
within  the  except  ions  provided  by  Jens,  to  Bill  134, 
excepting  "funds  for  or  frota  student  c-ctivitloo." 


Theref  re,  it  is  the  opinion  of  this 
he  artaent  that  the  oaf  ot  or  la  fund  ootnee  within 
tiie  pr  viniono  of  e.  Ate  Bill  Ho*  134  and  should 
be  dep  sited  in  the  state  Treasury;  the  bookstore 
fund,  h sever 9 ocnes  within  the  esostlono  pr  Tided 
for  by  Senate  Bill  So*  134  and  need  not  bo  de- 
posited In  the  State  Treasury*  This  fund*  b vever, 
oust  be  rep  ted  in  detail  quarterly  to  the  Oover- 
n r and  biennially  to  the  General  Assembly. 


eanoetfully  submitted. 


n V.  HtJTMAH.  JJt* 

Assistant  Attorney  ‘General. 


AJ*i  VEDi 


•V'?T  MtrlTT  idfc. 
Attorney  Osnsrsl « 


apsci.a  xutottoiai 

/ 


House  Bill  No.  514.  Opinion  as  to  s applies 
needled  In  special  elections. 


July  11,1933 


r 


FILED 


r -x/ 


Hon.  Melvin  «.i*jlehajrt 
Prosecuting  Attorney 
Madison  County 
Fruderloktown,  Missouri 


dear  Jlx: 

This  office  acknowledges  receipt  of  your  otter  of 
June  23,  1933,  -herein  you  make  request  for  an  opinion  which 
Is  as  follows! 

•The  county  clerk  of  this  county  has  re- 
quested me  to  secure  an  o lalon  fro  your 
office  In  rec  ord  to  the  type  of  election 
supplies  that  will  e needed  for  the 
special  election  to  he  calhd  In  August  of 
this  year,  to  vote  on  repeal  of  the 
eighteenth  Amendment  of  the  Nation  .1  Con* 
etltutlon. 

I would  appreciate  an  Immediate  answer  to 
tala  letter. " 

The  Uov  rrwr  has  issued  n > official  proclamation  calling 
for  a special  election  aetti  4$  up  auehlnsry  for  the  ratif  c tlon 
of  the  repeal  of  the  18th  amenduent  In  alsoourl. 

section  2 of  H'juse  Bill  No. 514 , known  as  the  "'feeke 
Bill*,  Is  as  follows: 

•For  the  purpose  of  elect in  deleg  tec  to 
any  convent ion  to  vote  upon  the  ratification 
of  any  pro  osed  amendment  to  the  Constitution 
of  the  United  >t  tea,  the  Governor  is  hereby 
authorized  by  proclamation  to  call  a special 
election  and  flat  th ; date  of  holding  thereof, 
which  shall  not  he  held  within  ninety  d:  yo  of 


ilon*  Hoi  via  Uglehart. 
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the  date  of  any  primary  ox  any  general 
election  In  tills  a ate.  For  e .oh  such 
!pacl«L  election  there  shall  be  appoint- 
ed by  the  county  court  t'o  judges  and 
two  clerks  who  are  in  favor  of  the  pro- 
posed amendment  and  two  Judges  and  two 
clerks  who  are  op  osod  to  the  pro-  osnd 
amendment , who  shall  be  qualified  electors 
within  their  respective  pxeoiaot.  2a 


iOl  SL&2*  JBMSk  oleetlon 


be  Hubjoot  to  the  penalties  Imposed 
upon  judges  and  olerka  of  elections  under 
the  election  laws  of  this  state. * 

Wo  Inf  or  from  this  '.notion  th  t the  general  el  vet  ion  laws 
shall  control  the  special  election  Insofar  as  the  e is  no  direct 
oonfllot. 

ueotlon  8 of  House  Bill  Ho.  514,  jeta  out  the  fora  of 
ballot  to  be  used,  and  *5aid  section  Is  as  follows! 

“The  names  of  any  candidates  for  deleg  tea 
to  any  convention  held  under  the  provisions 
of  this  not  shall  not  be  printed  on  the 
ballot,  but  the  pro  posed  amendment  shall 
be  printed  on  th-  ballot,  followed  by* 

(1)  For  the  delegates  favoring  the  pending 
amendment  to  the  Constitution  of  the  United 
Jtstes. 

(3)  For  the  delegates  opposing  the  pending 
amendment  to  the  Constitution  of  the  United 
States. 

(To  vote  for  the  deleg  tea  favoring  the 

pending  u-ienuaont  to  the  Constitution  of 

the  United  it  te  i draw  a line  through  clause  3). 


Hon.  Mel via  knglehurt. 
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July  11,1033 


(To  vote  for  the  delegates  op  oslng 
the  pending  an  eminent  to  the  Consti- 
tution of  the  Uni  tea  states  draw  a 
line  through  olause  1.) 

lection  13  of  said  house  bill  provides  the  rammer  of 
notices  ae  follows! 

"Notice  of  the  proposed  aaend:  ent 
and  the  tl  e and  place  of  electing 
delegate**  to  my  convention  called 
under  the  provisions  of  this  act  to 
vote  upon  the  ratification  thereof, 
shall  be  mbit shed  by  the  authority  and 
in  the  ia; inner  provided  by  law  for  the 
publications  of  aotloea  of  amendments 
to  the  Constitution  of  the  it  te  of 
Missouri. 4 

You  will  note  th  t the  publications  of  notices  Till 
be  the  jane  ae  provided  by  i&w  relating  to  amendments  to  the 
Constitution  of  the  State  of  Missouri. 

By  referring  to  deetlon  10363  R.  3.  Mo.  1939,  whloh 
is  as  follows  you  will  ascertain  the  node  of  procedure  on  the 
part  of  the  leorstary  of  Htatei 

■Whenever  a proceed  constitutional 
amendmont  or  oth  r question  is  to  be 
submitted  to  the  people  of  th©  state 
for  popular  vote,  the  secretary  of 
state  shall  duly,  md  not  lees  than 
twenty  -ays  before  the  election,  certify 
the  sne  to  the  clerk  of  each  county 
court  of  the  at  . ;e,  and  the  clerk  of 
eaoh  county  court  shall  Include  the 
same  In  the  publication  provided  in 
section  10349.* 


Hon.  Melvin  icngleliart 


July  11 f .933 


The  form  of  ballot  will  be  furnished  by  the  * oretnry 
of  Gtate  according  to  action  10387  H.  3.  Mo.  1939,  which  is 
In  port  as  follows! 

“The  secretary  of  state  shall  certify 
to  the  different  county  clerks  or  other 
proper  officers  the  form  of  the  official 
constitutional  ballot.*  * •* 

As  stated  above  the  Governor  has  not  Issued  any 
official  proclamation  but  as  soon  as  the  >ane  Is  done  each 
county  clerk  will  no  doubt  receive  definite  Instructions  from 
the  decretory  of  dtate  as  to  the  supplies,  ample  b Hots 
and  method  of  procedure. 


Tours  vary  truly. 


OLLIVK  i W.  MOu  :k, 

Assistant  Attorney  Oenr al. 


APPHOV  -id: 


Tttorney  General 


( 'CTI  .iU) 
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OOU’in  DEPOSITORY! 


Liability  of  Bank  where  no  bond  furni  shed 
as  provided  by  law. 


July  31,1033 


{ion,  Melvin  nglehart 
Prosecuting  Attorney 
Had 1 sou  County 
Txa  erloktown,  Mia  ourl 


hear  JlrJ 

Tills  office  acknowledges  re  elpt  of  your  letter  of 
July  34th,  1933,  In  which  you  make  th  following  re  uest 
for  an  opinions 

"I  is  writ  Inf;  you  in  regard  to  the  con- 
struction to  be  given  sections  13,164, 

13,185,  13,186,  12,187,  13,192,  13,183, 

13,195.  Please  give  rae  your  opinion  In 
regard  to  the  following  state  of  foots  of 
the  interpretation  of  the  above  mentioned 
sections  R.  3.  of  Missouri  193^'. • • * 

Tlie  oounty  court  of  this  county  has  con- 
tinued the  selection  of  the  depository  of 
the  county  funds  In  May  of  ev  ry  odd  year 
elnoe  193b,  according  to  the  ..lreotlons  of 
the  law  hereinbefore  mentioned.  However, 
at  no  time  sine  1935  has  a new  bond  been 
given  to  secure  the  deposits  of  this  county, 
although  the  aid  oeouxlty  dank  mentioned 
above  has  been  at  all  times  the  oounty 
depository  as  requlr  d b law.  The  re- 
cords of  the  county  court  however  show  that 
the  sold  icourlty  a -nk  has  been  selected 
ev  ry  odd  year  as  required  by  law.  Tlis 
county  court  on  My  6,  1931,  made  the 
following  order,  * The  court  make  a sin  order 
th  t the  Security  dank  Is  to  trike  the 
deposits  of  the  oounty  funds  and  pay  l^ 
inter  st  on  dally  deposits.*  No  mention 
Is  made  In  tho  record  of  requiring  i bond 
of  th  i said  depository  as  required  under 
section  13,187  H,  8.  of  Missouri,  1939. 


Hon.  Kelvin  hglehort 
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July  21,1933 


The  facts  of  this  c so  will  ahou  that 
since  1926  the  Security  Bank  of  Frederlok- 
town,  Missouri,  has  t>  ;en  taking  a part  of 
the  county  funds  of  this  county  and  placing 
then  on  deposit  in  the  u ah  of  Frederlektown, 
Frederic!:  town,  Missouri*  However  there  Is 
nothin*;  to  show  in  the  records  of  the  Bonk 
of  F- eder lak tom,  Fredorlcktown,  Missouri, 
that  there  was  a deposit  by  the  county 
through  the  county  treasurer.  The  r coords 
do  show  that  when  deposits  of  this  nature 
wore  nude  they  were  recorded  to  the  jpcurlty 
i unk.  There  was  an  underspending  between 
the  offlcl  Is  of  the  said  btJike  that  the 
deposits  of  the  county  would  be  t ken  oaxe  of 
in  that  manner,  ao  as  to  avoid  competition 
and  also  to  avoid  paying  a higher  rate  of 
Internet  than  1*4,  The  county  court  of 
this  county  had  knorledre  of  the  transactions 
between  the  two  bunks. 

Followin’:  th  lr  uuual  custom  the  Security 
-nic  of  this  county  re©  Ivod  all  deposits 
for  the  year  1933,  but  as  was  stated  before, 
no  bond  was  given  to  secure  sold  deposits. 

fter  receiving  said  deposits  from  the  county, 
the  leourlty  Bank  placed  $13,300  on  deposit 
with  the  Bank  of  Frederloktowu,  Frederick- 
town,  Missouri.*  * • The  Bonk  of  Fredorlcktom, 
Frederick town,  Missouri,  Is  now  operating 
under  r*  tr lotions  of  the  3t  te  Finance 
topartuont,  J.lo*lag  only  of  all  deposits 
to  be  withdrawn  every  six  months.  Under  the 
clrouant.  nooa  and  the  f eta  that  I have  tried 
to  relate  to  you,  would  the  dcouxlty  Bank  of 
Frederick town.  Ml  sourl,  be  responsible  for 
all  deposits  of  this  county  is  de  to  th  said 
eourlty  dank.  Including  $13,300  now  on  depof it 
In  the  ank  of  Fredtjrlcktown,  Fret  I erl  ok  town, 

Hi  sour IT 


If  the  above  stated  oaaea  are  correct,  would 
the  deposits  of  Madlaun  County,  Missouri,  In 
the  security  iiank  of  Frederick  town,  Missouri 
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beooMS  a trust  fund  by  operation  of 

law?  4iL.it  act  tun  would  you  advise  us 
a scans  of  recovering  fox  Madison  County 
In  this  oftai? 

section  12187  H.  3*  Mo.  1939,  provides  as  follows: 

* '’l thin  ten  days  after  the  selection  of 
depositaries.  It  hall  be  the  duty  of  each 
successful  bidder  to  execute  a bond  paya- 
ble to  the  county,  to  be  approved  by  the 
county  court  and  filed  in  the  office  of 
the  dark  thereof,  slth  not  less  than  five 
solvent  sur et lea,  who  shall  own  unencum- 
bered real  estate  in  this  state  of  as 
great  value  as  the  amount  of  said  bond, 
ox  with  a surety  or  tru:  t company  authorized 
by  the  laws  of  this  state  to  execute  bonds 
as  surety:  Xhrovlded,  that  the  court  may 
accept  In  lieu  of  real  estate  as  security 
bonds  of  the  United  states  or  of  the  state 
of  Missouri,  which  said  bonds  shall  be 
deposited  as  the  court  any  direct;  the 
penalty  of  each  depositary's  boud  to 
be  not  less  than  such  proportion  of  the 
total  annual  revenue  of  said  county  for 
the  years  fox  which  such  bond  is  given 
as  the  sum  of  the  part  or  parts  of  the 
funds  awarded  to  such  bidder  selected 
respectively  bears  to  the  whole  number 
of  said  parts  the  amount  of  the  bond  to 
be  fixed  by  the  court,  and  said  bond 
shall  be  conditioned  for  the  faithful  per- 
foxaunoe  of  all  the  duties  and  obligations 
devolving  by  law  upon  said  deposit ary  and 
for  the  pry^Kjnt  upon  presentation  of  all 
checks  drawn  upon  said  depo  it ary  by  the 
proper  officers  of  said  county  ox  any 
township  whenever  any  f uad  s shell  be  In 
said  depository,  nd  that  al ..  interest 
will  be  paid  promptly,  and  th  t all  aid 
funds  shall  be  faithfully  kept  and  accounted 
for  according  to  lew;  and  fox  a breach  of 
said  bond  the  county  or  ;sny  school  strict 
or  township  of  said  county  or  any  person 
Injured  may  maintain  an  action  in  the  neat 
of  the  county,  to  the  use  of  the  sonpl  aiaant.  * 
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Under  the  fnots  ua  sot  out  in  your  letter,  at  no 
time  alnoe  1935  has  a new  bond  been  given  to  secure  the  deposits 
of  Uadi 8 ^n  County  held  In  th*  leourlty  <ank.  There  la  no  oubt 
but  that  a deposit  of  public  funds  without  requiring  the  bond 
prescribed  by  statute  la  in  violation  of  law;  and  deposits 
taade  by  officials  with  a depositary  that  has  failed  to  execute 
a bond  as  the  law  requires,  ore  tee  ad  const! tut'  e the  monies 
so  deposited, a trust  fund  for  which  a preference  will  be  allowed 

The  Ulosourl  dupreiae  court  h a held  that  a bank  does 
not  become  a depository  uereiy  by  delagn  tlon  as  such  but  must 
qualify  by  giving  security.  Consolidated  dohool  olstrlct  v. 
Citizen's  tjuvlnga  Bank,  31  3.  V.  (3tid)  701. 

In  the  o ose  of  Huntsville  Tm^t  Company  v.  Ho  cl,  13 
3.  w.  (2nd)  751,  the  Court  held! 


*•  • *A»  hex  to  fore  stated,  all  county 
funds  are  required  by  law  to  be  deposited 
In  a county  depository.  The  officers  of 
the  county  charged  with  duties  relating 
to  the  deposit  of  such  funds  for  safe 
keeping  are  agents  of  limited  mo were,  ad 
as  such  they  have  n nut)  ority  to  deposit 
those  public  moneys  with  any  other  that 
a county  depository.  How  & 
ootap  xny  do, pi  H&i  SaSttBa  ~ Sm&L 

-logiBaatft-  as  mch  in  {y 
?*:W.  SSSHSX  court:  “Ft  m o Jlfy 
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trurct  sowpany  had  not  so  ulified  on  .Tune 
37,l9"7,  the  deposit  of  the  county  funds 
with  It  was  unlawful;  and  It,  in  ecelvlng  ;uoh 
funds  under  color  of  being  a county  depository, 
wrongfully  obtained  possession  of  them. 


The  county  moneys  eo  obtained  thereupon 
;eofuae,  Tn  the  hands  or  the  tru^T  oompany, 
a trust  fund  by  operation  or  law.  "TOes#- 
Funds'  ontered'Tnto,  became  ooHaTiv  ;lud  with, 
and  to  that  extent  augmented,  the  trust 
company's  assets  as  a whole.  Juch  assets 
nay  therefore  be  lupresed  with  the  trust  to 
th  extent  of  the  funds  so  wrongfully  obtain- 
ed and  ooiwlnglod  with  them,  dec  Harrison 
v.  3 1th,  83  Mo.  310,  31-,  83  Am.  lep.  571; 


Midland  Mat.  dank  v.  arlghtwell , 14B  Mo. 
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358,  365,  49  3.  W.  904,  71  Am.  3t. 

Hep.  608;  Page  County  v.  Hose,  130 
IO’ra,  396,  106  H.  V.  744,  5 L.R.A. 

(H.3.)  880,  6 .inn.  Cas.  114;  o;jrd 
of  Fire  A 'later  Oao'rs  v.  Wilkinson, 

110  Ml  oh.  685.  78  I.R.  893,  44  UR.  A. 

493;  Cherr,*  v.  Territory,  17  Okl. 

281,  89  F.  193,  8 JU  (N.5.)  1364. 

3ee  alsc..  5 each  v.  xd.uige  aank,  300 
Iowa,  186,  303  R.  'ff*  SO.,36;  and  State 
v.  Foster,  5 3yo.  199,  38  P.  936,  39 
5.H.A.  230,  350,  63  An.  t.  Hep.  47.*  * 

In  the  case  of  Fidelity  A .>?poalt  company  of  Maryland 
v.  Peoples  bank,  44  Fed.  (2nd)  19,  the  Court  holds 

**  • *ln  the  Instance  .here  the  banka 
received  from  the  oounty  treasurer 
county  funds  .oil  placed  them  on  deposit 
when  they  w^re  not  egal  oounty  de,,o:;i- 
toriea,  they  became  trustees  ex  naieflolo. 

reliant s*  Mat.  Bask  v.  Achool  'list. 

(O.C.A. ) 94  F.  705;  Bd.  of  Ootsai'rn  v. 
travn  (C.  C.A)  15V  F1.  4 , 15  I..  1»A»  ( u.  3. ) 

1110$  0.3.  F,  AO.  Ou.  v.  Union  5k.  A. 

Tr.  Co.  (C.C.A)  338  F.  448;  American 
Cur.  Co.  v.  J okson  (O.C.A.)  34  F.  (3d  ) 

788S  Flnan  V.  State  of  Joutii  *ikota,  39 
F.  (3d)  776  ( C.C.A. 8):  Compton  v.  r rmers* 

Tr.  Oo. , 330  Me. App.1081,  379  3.  *.  746. 

Ae  such  their  absolute  liability  oould 
be  relieved  only  be  restoring  the  funds 
to  the  oounty.  The  banks  in  beooming 
trustee;;  ex  ualeflolo  lost  their  right 
to  presume  that  the  oounty  treasurer  in 
withdrawing  the  funds  would  make  proper 
disposition  thereof.  Perry  on  Trust e 
(7th  Kd. ) vol.  1,  345;  Central  took  A 
Grain  £xohaage  v.  bending ar  (C.C.A.) 

109  F.  936,  66  5.R.A.  876;  0.8.  F.  A G. 

Co.  v.  People's  Hank,  127  Tenn.  730, 

157  J.  ».  414;  Gluaj-ow  v.  Nioholls, 

134  * ah.  281,  214  p,  165,  188,  36  A.  I*. 

a.  4i9. 

In  the  c .;?«  of  Glasgow  v.  Nlohills,  supra, 
the  oourt  s -Id: 
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A trustee  de  eon  tort  - oeg  not  escape 
liability  to  hi  3 cestui  ,ue  trust  by 
showing  -h.it  he  ha  disposed  of  the 
property,  the  subject  of  the  trust. 

It  may  be  that  suah  disposition  has 
pi  oed  th>  pro  -rty  in  the  h nde  of  a 
bona  fide  puroh-  ser  for  value,  without 
notice,  and  the  eestul  cannot  impress 
the  trust  upon  the  property  in  the  h unde 
of  the  ultlia  .te  holder  of  it;  but.  at 
the  sane  tins,  the  trustee  de  3on  tort 
is  personally  liable  for  the  value  of 
the  property  of  the  ocatul  which  he  h .a 
had  In  hie  po  session,  for  he  has  convert- 
ed the  trut  property,  and  although  the 
eestui  aay  not  be  able  to  follow  the 
specific  property  and  impress  a trust 
upon  it,  he  is  nevertheless  entitled  to 
a judgment  against  the  wrongdoing  trustee." 

Therefore,  in  view  of  the  cases  cited  a ove  there  Is  no 
doubt  but  that  tho  security  Bank,  of  Frederick  town,  holds  the 
funds  deposited  in  it  by  Madison  County,  as  trust as  for  Madison 
County.  As  to  the  1x3,300,  desalted  in  the  Bonk  of  Frederlck- 
town,  there  is  no  liability  on  the  part  of  the  bank  of  Frederick- 
town  to  Madison  County.  The  security  Bank  of  Frederick  town  is 
absolutely  responsible  for  this  deposit.  From  the  facts  as 
stated  In  your  let  er  it  is  apparent  that  there  woe  an  agreement 
between  the  bank  of  Frederick  town  and  th<  security  Bank  to 
supreas  the  bidding  for  county  funds  and  this  was  known  to  the 
county  court.  This  would  seen  to  mak  the  bank  of  rrederloktown 
an  undisclosed  principal  and  subject  that  b,  nk  to  liability  to 
Madison  County.  However,  the  oonnty  court  has  no  ut  orlty  to 
apportion  the  county  fun’s  among  two  or  acre  bunks  and  ther  fore 
two  or  -jo re  bauks  ciuinot  jointly  submit  a bid  nor  can  one  bonk 
be  the  undi solosod  principal  of  another  presenting  a bid.  Tha 
bank  selected  as  the  depositary.  In  this  Instance  the  security 
j^ank,  and  Its  sureties  are  alone  responsible  for  a failure  to 
account y for  the  funds  deposited  by  the  county. 

In  the  case  of  Henry  County  v.  Citizens  -auk  of  lndsor 
308  Ho.  309,  the  Court  heldl 
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M There  can  be  no  undisclosed  principal 
amoni:  the  bidders  for  the  county  funds. 

The  law  requires  the  names  of  el  ■ bidding 
banks,  together  with  the  bid  of  each,  to 
be  entered  upon  the  records  of  the  court, 
and  that  one  to  oe  sol noted  which  le  the 
highest  bidder.  And  If,  by  reason  of  an 
agreement  among  all  the  banks  of  the  county 
one  of  thou  was  to  be  and  was  the  highest 
bidder,  and  that  agreement  further  provided 
that  It  would  turn  over  to  the  defendant  a 
designated  portion  of  the  county's  ronoys 
deposited  with  It,  and  that  agree  sent  uas 
carried  out,  defend: nt  was  not  an  undis- 
closed principal  In  the  agreement  entered 
Into  between  the  county  nd  the  honk  ac- 
cepted as  depositary.  Thee  can  be  no 
such  thing  as  a joint  bid  of  two  or  more 
banka  for  l ho  county  funds;  consequently, 
defendant  was  neither  a disclosed  nor  an 
undisclosed  principal  to  the  county's 
agre* -isent • * * ** 

The  Court  in  the  cose  of  Henry  County  v.  citizen's 
iank  supra,  at  page  333  soldi 

■"*  * • i]pon  the  execution,  accept  once  :nd 
approval  of  thu  bond  of  Saloon  A 3a  iron 
as  th  depositary  of  the  funds  of  Henry 
county,  thy  were  entitled  to  the  pos- 
session of  such  funds,  and  they  and  their 
sureties  became  responsible  to  the  county 
court  for  any  failure  to  properly  account 
for  such  funds;  and,  the  e is  absolutely 
no  authority  by  which  sal non  A Salmon  and 
the  respondent  by  any  arrangement  or 
agreement,  could  la  any  way  vary  the  terms 
of  the  contract  with  the  county  court  or 
render  any  person  other  than  those  embraced 
and  disclosed  in  the  contract  liable  for 
any  breech  of  it."  • 

The  holdings  of  the  oourt  In  th  case  of  Henry  County 
v.  Citizens  Batik  supra,  simply  moan.  Insofar  as  the  foots  In 
this  case  are  concerned,  that  there  la  no  contractu^  relation 
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between  Madison  County  and  the  Bank  of  Frederloktown  regardless 
of  the  agreement  between  the  two  banks  and  the  knowledge  of 
the  county  court  with  reboot  to  these  trans  ctluns.  As  the 
court  In  the  c se  of  Henry  County  v.  Citizens  Bonk  supra  ex- 
pressly states  at  page  339 : 


«»  • 


* ?e  do  not  m an  to  be  understood 
as  hiding  that  If  funds  of  a county, 
either  legitimately  or  by  some  uni  awful 
agreement,  find  their  way  into  aone 
other  banking;  Institution,  the  county 
court  ould  not  be  authorized  to  pursue 
such  fund  and  recover  it,  but  we  do 
mean  to  say  that  such  recovery  cannot 
be  sought  on  the  ground  th;.t  such  banking 
Institution  h vlng  such  deposit  is  an 
undisclosed  principal,  or  that  an  notion 
can  be  maintained  at  all  upon  the  contract 
provided  fox  by  the  statute  unless  the 
principal  Is  therein  disclosed.*  • 


deotlon  13198  K.  8.  Mo.  1939  provides: 


"The  county  treasurer  shall  not  be  re- 
sponsible for  any  loss  of  the  county 
funds  throuj^i  the  negligence  or  failure 
of 


If  the  bond  accepted  by  the  county  court  uoes  not  fully 
ocaiply  with  the  statutory  regulations,  the  treasurer  Is  liable 
on  hi s osn  bond  for  the  county  money. 

In  the  case  of  Bragg  City  ip  eel  a toad  district  v. 
Johnson,  30  8.  1.  (3up.  Ct.  ]io)  (3nd)  33,  the  Court  said: 

"It  could  not  be  ».de  the  duty  of  the 
treasurer  to  deposit  the  funds  of  the 
dl a tr lot  in  the  depositary  sei=  oted  by 
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the  board  unless  the  board  b d the 
legal  authority  to  select  suoh  depository 
and  had  done  so  In  subat  ntl  H ajmilange 
•*T5>  tno  .authority  i;r  nted.  * * ■ ■ 


A depositor  makes  out  a prlma  fade  case  when  he  shove 
that  & deposit  has  boon  made  and  a der^md  and  refusal  of  the 
xmey  deposited,  fhe  onus  Is  then  upon  th  depositary  to  ex- 
on; rate  nlmself  frou  the  liability  which  at tabbed  when  he  assumed 
tho  custody  of  the  money,  wiser  v.  Cheeley,  53  Mo.  547.  Thompson 
v.  ,t.  >oule  <1  Sen  '•'ranclsoo  hallway  Company,  59  Mo.  A.  37. 


Therefore,  In  vl~w  of  the  foregoing.  It  Is  the  opinion 
of  this  department  that  (1/  the  Bsouxlty  Bank  of  Roderick  town, 
Frederioktown,  -Missouri,  Is  responsible  for  al . deposits  of 
U&dlaon  County  m de  to  eald  Security  bank.  Including  V.  3,300  now 
on  deposit  In  the  Bank  of  'hr odor iok town.  (3)  That  the  deposit 
of  Madlcoc  County,  Ml  iso.jrl.  In  the  .Jeourlty  Bank  of  Frederick  town, 
?reder i ok town.  Ml  sour 1,  oonstltutes  a trust  fund  by  operation  of 
law.  (3)  That  if  the  bond  aooepted  by  the  county  court  does 
not  frilly  comply  with  the  statutory  regulations,  the  county 
treasurer  Is  liable  on  his  om  bond  fox  the  county  money.  (4) 

That  while  tho  ordinary  relationship  between  the  bank  and  county 
with  respect  to  funds  deposited  under  th  statute  Is  that  of 
debtor  and  creditor,  the  facta  as  presented  here  constitute  the 
Security  Bank  of  FTederioktown  , Frederick toon,  Mlooorl,  as 
trustee  for  Madison  County,  and  Madison  County  may  sue  the 
security  Bank  of  Frcderioktown  for  tho  reoover  f of  this  money 
• aid  may  subject  all  the  assets  of  said  bank  to  the  repayment 
of  this  trust  fund. 


Tours  v*ry  truly. 


AFFROY  01 


Joan  w.  HomtA*,  J i., 
Assistant  Attorney  Conor si. 


ROT  mmt?r 'i  xT" 

Attorney  General. 


J’VHlMM 


IN  RE; 


APPLICATION  TO  PAYMENT  OF  SCHOOL  DI3TRI0T  WARRANTS  OF 
HAI.-tUAD  TAXE.3  DELINQUENT  £OR  THE  YE  All  1952  AND  PAID 

JUNE  38,  1933.  ft . 

, f ’ ' j ~ 


L 


i/ 


August  16,  1933. 


Honorable  Melvin  Engle.uort 
Prosecuting  Attorney 
Madison  County 
Frederick town,  Mb. 


Dear  air; 


Your  letter  of  July  20  reads  as  follows; 

"The  county  treasurer  and  the  county 
clerk  of  this  county  have  made  inquiries 
of  this  of  flee  as  to  the  disposition  of 
delinquent  railroad  taxes  collected  on 
June  38,  1933,  for  the  year  1932.  Shall 
there  taxes  he  (by)  applied  to  the  pay- 
ment of  warrants  issued  by  school  dis- 
tricts for  legitimate  school  expenses 
for  the  school  year  of  1933-33?  Section 
9370n  R.S.  1939  of  Missouri  provides  that 
school  boards  in  making  their  estimates 
on  or  oaf ore  July  l,  of  each  year  should 
estimate  the  amount  of  current  taxes 
that  will  be  received  from  the  railroads 
for  the  oooing  school  year.  This  would 
lead  you  to  believe  that  railroad  taxes 
should  be  expended  during  the  satae  school 
year  that  they  are  collected. 

"The  state  department  of  education  issued 
a bulletin  on  January  6,  1933  saying  that 
tax  collections  of  railroads  made  on  or 
before  January  1,  1933  should  be  spent 
during  the  school  year  of  1933-33.  I 
have  been  unable  to  give  an  accurate  an- 
swer to  this  question  and  would  appreciate 
an  ijauedlate  reply  from  your  office. ■ 


Jeotion  9233  R,  9.  Mo.  1939  provides  as  follows: 
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"All  money  a arising  trm  taxation 
•hall  be  paid  out  only  for  the  pur- 
poses for  which  they  were  levied  and 
ool  leeteu;  but  the  inc  /ae  fro  state, 
county  and  township  funds  shall  be  ap- 
plied only  to  the  p&yasnt  of  teachers* 
warrants.  Issued  by  order  of  the  board 
to  legally  qualified  teachers  for  ser- 
vices rendered  according  to  lew.  Ho 
county  or  township  treasurer  shall  honor 
any  warrant  against  any  school  district 
that  is  in  excess  of  the  Income  and  re- 
venue of  such  school  district  for  the 
achool  year  beginning  on  the  first  day 
of  July  and  ending  on  the  thirtieth  day 
of  June  following}  nor  shall  any  por- 
tion of  the  funds  mentioned  in  this 
section  be  applied,  in  payment  of  any 
teacher's  warrant  issued  prior  to  the 
distribution  of  ouch  funds  in  accord- 
ance with  section  0307,  and  no  school 
warrant  shall  bear  interest." 

The  school  year  begins  the  1st  day  of  July  and 
ends  on  the  30th  day  of  June. 

lection  9313  E.  S.  Ho.  1939  provides  as  fol- 
lows * 


"The  treasure;  shall  open  an  amount 
for  each  fund  specified  in  thin  section, 
and  all  coneys  received  froa  the  et&te. 
County  and  township  funds,  and  all  Moneys 
derived  froa  the  taxation  for  teachers* 
wages,  and  all  tuition  fees,  shall  be 
placed  to  the  credit  of  the  "teachers* 
fund;*  the  aoney  derived  froa  taxation 
for  Incidental  expenses  shall  be  cre- 
dited to  the  • incidental  fund;*  all 
money  derived  froa  taxation  for  build- 
ing purposes,  froa  the  sale  of  school 
site,  school  house  or  achool  furniture, 
froa  Insurance,  froa  sale  of  bonds, 
froa  sinking  fund  and  interest,  shall 
be  placed  to  the  credit  of  the  "build- 
ing fund;1  and  all  moneys  not  herein 
specified  that  now  belong  to  any  school 
district,  or  that  any  hereafter  be  re- 
ceived by  such  school  district,  shall 
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be  placed  to  the  or  edit  of  the  'te*cb- 
ers*  fund'  of  ouch  school  district. 

So  treasurer  shall  honor  any  warrant 
unless  it  be  In  the  proper  form  and 
upon  the  appropriate  fund;  onu  each 
and  every  warrant  Shall  be  paid  f row 
its  appro?  rla te  fund,  and  no  partial 
payment  shall  be  ta&do  unon  any  sehool 
warrant,  nor  shall  any  interest  be 
paid  upon  any  auoh  warrant I froylded. 
that  the  board  of  directors  aV^TT 
have  the  power  to  transfer  from  the 
incidental  to  the  ouildinf:  fund  sueh 
sum  as  nay  be  neoeseary  for  the  ordi- 
nary repairs  of  school  pro  srtyi  pro- 
vided further I fcuat  in  the  event  or  a 
manes  r gaining  in  the  building  fund  after 
the  purpose  for  which  said  fund  was 
levied  is  aooo^illshed,  the  said  board 
shall  have  the  power  to  transfer  such 
unexpended  balance  to  the  incidental 
fundi  provided  further,  that  by  a 
security  vote  .vf  the  school  board  tui- 
tion fees  any  be  used  to  liquidate  iiv- 
ufc  juxinaes  accrued  in  the  building  fund. 

( >1.  *.  1919,  Sec.  11223.)" 

.•eotieft  11,  ArtioLe  X of  Constitution  of  Missouri 
limits  the  fiUiuxcit  or  tax  the  counties  In  the  eohool  dis- 
tricts may  Inpose  for  eohool  purposes. 

ieotion  12  of  Article  X of  tlie  Constitution  pro- 
vides i 

•lo  county,  * • • • eohool  district  or 
other  political  oorp  ration  or  subdivi- 
sion of  the  *itate  nail  be  allowed  to 
become  Indebted  in  any  manner  or  for 
any  puxp  se  to  an  amount  ezeeeding  in 
any  year  the  income  and  revenue  pro- 
vided for  such  year,  without  the  consent 
of  two-thirds  of  the  voters  thereof 
Voting  on  such  proposition,  at  an  election 
to  be  held  for  that  purpose.1 

lu  book  v.  Karl,  37  do.  346,  It  was  held  the 
Constitution  of  1675  ahull  shed  in  county  and  sohool  dis- 
tricts and  municipal  governments  the  credit  system  and 
established  the  O'-sh  system  by  limiting  the  -mount  of 
taxes  which  might  be  loosed  and  limiting  the  expend!- 
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tures  in  any  given  year  to  the  amount  of  revenue  auoh 
tax  should  oxin  into  the  treasury  for  that  year,  to- 
iler these  constitutional  provisions,  the  -'upresse  Court 
has  held  that  revenue  for  current  expenses, provided 
for  any  one  fiscal  year, of  counties  and  school  districts 
oust  first  he  applied  to  the  paynent  of  ordinary  current 
expense  o incur  red  in  county  end  school  district. 

State  ex  rei.  v„  Allison,  166 

ho.  sa&i 

utate  e>  rel.  V.  Johnson.  163 
Ho.  631. 

The  ooneti tut tonal  provisions  above  mentioned 
require  the  application  of  taxes  levied  for  the  year  to 
oe  first  applied  to  the  ordinary  expenses  for  the  year 
of  a school  district  or  a county . 

Xt  is  evident  fro*  the  aoove  provisions  cf  the 
Constitution  that  the  revenue  of  school  districts  for 
the  ordinary  expenses  of  each  year  oust  oe  net  by  the 
taxes  levied  for  that  year  regardless  of  when  said 
taxes  are  paid  and  the  oirpreme  Court  of  Missouri  has 
so  held. 


In  line  with  the  above  statement  are  the  pro- 
visions of  Paction  9233  R.  8.  Mo.  1939,  above  set  out, 
providing,  no  county  or  township  treasurer  shall  honor 
any  warrant  against  any  school  district  that  is  in  ex- 
cess of  the  inoone  and  revenue  of  suoh  school  district 
for  the  school  rear  beginning  on  the  first  day  of  July 
and  ending  9U  the  thirtieth  day  of  June  following;  nor 
■hall  any  portion  of  the  funds  mentioned  in  thi«  section 
be  applied  In  paynont  of  any  teacher's  warrant  issued 
prior  to  the  distribution  of  ouch  funds  In  aoo  rdance 
with  section  9357. 

Xt  is  the  opinion  of  this  department  that,  sub- 
ject to  the  terns  of  the  btatuteo  herein  set  forth  and  re- 
ferred to  herein,  the  delinquent  railroad  taxes  for  the 
year  1933  collected  on  June  36,  1933,  received  by  a school 
district  suet  first  oe  applied  to  the  payment  of  war- 
rants lssueo  by  such  district  for  ordinary  school  expenses 
for  the  school  year  be -Inning  July  1,  1933  and  ending 
June  30,  1933,  and  theoe  warrants  should  be  paid  in  the 
order  of  their  presentation  and  registration,  and  are  not 
payable  pro  tnnto  if  there  le  not  uf f lolent  fu  ids  to  pay 
off  all  'warrants.  The  above  statement  la  subject  to  the 
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proviso  ttet  If  there  is  & surplus  in  & school 
district* a revenue,  after  p&yiaent  of  all  re.-ular 
wdintiry  current  expenses  for  tn©  vest?  imaSmm 
tlaly  1,  1933  and.  ending  June  30,  1933,  then  the" 
tf-X :.  road  taste®  received  oy  the  school  district 
shouia  be  applied  to  the  payment  of  v»*ra»t©  of 
previous  years  in  the  order  of  their  registration. 


fesoeetfuliy  suoraltted. 


mmw  o,  oao* 

Assistant  Attorney  General . 


APPROVER i 


tt>*  Haexr?  i ox 

A t toraey-Generni 


sog/aj 


HABEAS  CORPUS: 

1/ 


Convicts  may  be  taken  i'rom  the  penitentiary 
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Honorable  Melvin  Knglehart 
Prosecuting  Attorney 
irederlcktown,  Missouri 


Dear  Sin 


This  Department  acknowledges  receipt  of  your 
letter  of  September  29,  relating  to  certain  convicts 
which  you  have  confined  In  your  county  at  the  present 
time*  Your  letter  is  herewith  quoted! 

"Please  give  me  an  lmnedlate  reply  to 
the  following  inquiry. 

In  the  March  Term  of  Circuit  Court  of 
Madison  County.  Missouri,  Sam  Thomas, 

Pete  hrego,  Angelo  Strazso  and  Joe 
Mods,  were  charged  with  bank  robbery, 
of  the  Security  hank  of  Prederlcktown, 

Mo.,  May  25,  1952  and  entered  pleae 
of  guilty.  They  were  each  sentenced 
to  ten  years  In  the  state  penitentiary 
and  were  incarcerated  there  as  per  the 
sentence.  These  same  men  were  returned 
to  frederlcktown,  Mo.,  Sept.  23,  1953, 
as  witnesses  for  the  state  in  the  prose- 
cution of  their  accomplice  in  the  above 
mentioned  bank  robbery.  While  on  this 
trial  was  In  process  of  being  tried, 
the  state  has  discovered  that  the  four 
men  mentioned  above  committed  another 
robbery  on  the  above  mentioned  date. 

These  four  man  are  now  in  the  custody 
of  the  sheriff  of  Madison  County,  and 
will  remain  there  until  the  quarantine 
that  is  now  in  force  at  the  state  peni- 
tentiary, la  lifted.  Does  tlie  state 
have  the  authority  to  try  these  men 
In  the  Circuit  Court  of  this  county  st 
the  present  Sept.,  Term. , when  they 
were  released  to  the  sheriff  of  this 
county  on  Writs  of  Habeas  Corpus  Ad 
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iestlf Icendua  ee  witnesses  In  the  ea«* 
of  State  or  Hleeourl  ve.  Clarence  G.blmonsT 
0111  it  be  neoesoery  for  the  prosecuting 
attorney  of  this  county  to  secure  a permit 
from  the  .erden  of  the  State  xenltentlary  to 
try  theso  nan  for  that  purpose  at  the  present 
ter*t 

Please  advise  me  at  onoo*  end  If  by  telephone 
If  possible*  Also*  as  ^rosecu  fc'  ng  At  tore  ay 
of  tills  County*  X hereby  request  the  Qffleo 
of  tbs  Attorney  uenoral  of  the  stats  of  Hie* 
aourl*  to  furnish  Assisting  counsel  to  the 
Prosecuting  Attorney  In  this  Case*  Z regain." 

The  four  convicts  were  brou.;ht  to  your  county  under  beet lan 
Shirt*  revised  Statutes  Missouri  1929*  suns  bein'  as  rolloest 

".  very  person  Indicted  or  prosecuted  for  a 
criminal  offense  shall  be  entitled  to  sub* 
poems  end  eonpulnory  process  for  witnesses 
In  hie  behalf  land  whenever  any  convict*  eon* 
fined  In  the  penitentiary*  shall  be  oon* 
sldered  an  Important  witness  In  behalf  of 
the  state*  upon  any  erlnlnal  prosecution 
against  any  other  oonvlot*  by  tits  attorney* 
general  or  prosecuting  attorney  conducting 
the  r<a«e*  it  shall  be  tike  duty  of  tie  court* 
or  Judge  thereof  in  vacation*  In  which  the 
prosecution  Is  EJendlar,*  to  grant*  upon  the 
affidavit  of  such  attorney-general  or  prose* 
outing  attorney*  a writ  of  habeas  corpus* 
for  tne  purpose  of  trln.lng  such  person  bo* 
fore  the  proper  court  to  testify  upon  such 
prosecution!  such  oonvlot  nay  be  examined* 
end  shell  be  considered  e c epflLont  witness 
against  any  fellow  convict  for  any  offense 
actually  Oemsdtted  enlist  in  prison*  end 
whilst  the  witness  shell  have  been  coni  Inod 
In  tba  penitentiary*" 

naer  boot! on  1749  A*  £«  Ho*  1629*  which  Is  as  follows i 

"A  prisoner  who  shall  be  brou  ht  before  any 
court*  public  body  or  officer*  upon  a writ 
of  habeas  corpus*  to  testify*  filial  1 be  re* 
mended*  after  having  testified*  to  the  pri- 
son frost  which  he  was  taken*" 
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the  convicts  or  prisoner*  are  to  be  remanded  to  the  penitentiary 
but  you  state  the  convict#  are  remitting  in  your  county  jail  a* 
waiting  the  lifting  of  the  quarantine  at  the  penitentiary*  You 
therefore  et!ll  have  the  jar  leaner*  or  eonvlete  within  the  Jurla* 

diet  * on  of  Hadleon  County* 

In  the  oaee  of  State  ex  pel*  ol 11 Inge,  Prosecuting 
Attorney  v*  Rudolph,  harden  of  State  Penitentiary,  17  S*  ***  (2nd 
series)  PS5,  wherein  a situation  arose  elallar  to  *he  one  you 
present  which  In  our  opinion  Is  determinative  of  the  qua  at  Ion* 
Thle  ease  overrule*  e number  of  other  eaeea  and  «e  wm  horevlth 
quoting  the  pertinent  parts t 

"After  the  decision  lr.  State  ex  rel*A»lning*r 
v*urmier,  supra  , lie  in lnger  was  tried  and 
eonvletod  while  under  bond  pending  on  ap* 
peal  from  a prior  judgment  and  sentence  to 
the  penitentiary*  State  v*  hetntngsr  (Mo* 

Sup*)  290  b,fc.l007*  there  is  no  oonstltu* 
tlontil  or  statutory  previeion  prohibiting  U*e 
trial  of  e defendant  during  the  time  of  ills  In* 
oareeratlon  In  the  p«nlt«ntlart  ,and  the  guar* 
antes  by  the  Constitution  of  a speedy  trial 
make*  no  exception  of  a defendant  so  In* 
oarterated*  'met ion  22, art, 8,  Const*  If 
^elnln^er  could  be  tried  after  sentence  and 
while  under  bond,  there  Is  no  reason  why  the 
defendant  Stocks,  cannot  be  tried  after  sen- 
tence and  during  the  service  of  time  In  the 
penitentiary*  On  principle,  there  Is  no  differ* 
once*  Vhose  interested  will  find  this  con- 
clusion sustained  by  all  the  eases  cited  and  re* 
viewed  In  State  ex  rel*4elnlnger  v*  oreuer, 
supra ,904  jao*  loe*ait  *406*414 ,364  S*  0* 

In  the  eases  there  reviewed,  all  the  court* 
hold  that  a convict  nay  be  taken  by  the  state 
from  the  penitentiary  and  tried  for  an  of* 
fence  committed  prior  to  hie  Incarceration* 

To  hold  otherwise  would  make  of  the  panlten* 
tlery  « shelter  for  criminals* 

In  Commonwealth  v*  Aacumno,  219  Pa*  £09, 

6d  A*loc*cit*l0S,  14  L*  K.  A*  (X*S*)  209,  129 
Am*  St*  Hep, 665,  12  Ann*  C as, 616,  the  Supreme 
Court  of  Hennsylvanla  : uldi 

•On  the  prisoner**  other  contention  not 
touch  ourht  to  be  uald,  for  nothing  can  be  said 
In  support  of  it*  At  all  tines  ha  was  within 
the  commonwealth*  oy  Its  process  he  had 
been  cos  fitted  to  one  of  Its  penal  lnstltu* 
tlons  for  a violation  of  one  of  its  laws*  It 
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not  onl;.  did  not  object  to  hie  being  brought 
*nto  the  jurisdiction  of  one  of  lt«  courts  to 
career  a more  serious  charge  than  the  on# 
upon  which  he  bed  boon  coraltted,  bat 
a rind,  at  the  Instance  of  a district  attorney 
representing  It  In  hie  district,  that  hie  body 
should  be  produced,  to  be  subjected  to  punish- 
:aont  upon  a charge  Milch  he  was  called  to 
answer,  different  end  aletinct  from  that  for 
which  he  had  formerly  beet  convicted*  The 
warden  of  the  penitentiary  having  him  In 
custody  mode  no  question  as  to  the  oo season** 
wealth* a right  to  take  him  away  j and,  under 
the  circumstances,  when  he  reached  the  ju- 
r Indict  Ion  In  which  he  was  to  be  tried  for  the 
"Kwjfc  serious  offense  kuotm  to  the  law.  It  wes 
none  of  Sts  concern  how  he  got  t here*  A pris- 
on Is  not  a place  of  refuge  for  s criminal*  It 
la  for  his  punishment,  to  which  lie  Is  Involun- 
tarily cooiltted,  and  the  same  power  that 
coalite  him  can  take  him  from  It  when  In 
tha  Interest  of  justice  he  should  be  trans- 
ferred dseUhare  to  answer  for  his  misdeeds** 

In  Rigor  v«  btate,  101  Md*  405,  471,  si  A* 

631,  loc.clt.1  M,  the  fupre^e  Court  of  Mary- 
land acid  t 

■The  penitentiary  Is  not  a place  of  sanctu- 
ary, and  an  Incarcerated  convict  ought  not  to 
enjoy  an  Immunity  from  trial  merely  because 
he  Is  undergoing  punishment  or  some  earlier 
judgment  of  guilt** 

In  feme!  v.  eseanden,  gftb  U*  3*  954,  loc*cit* 
230,  42  3,  Ct«  309,  310,  {63  L,ed,  (307,  22  A. 
L*H*  h7©,)  It  Is  ssldt 

* job  accused  of  crime*  of  course,  can  no*;  be 
In  two  pieces  at  the  ss  a time*  he  Is  entitled 
to  be  present  at  every  stage  of  the  trial  of 
himself  In  each  jurisdiction  wi th  full  op- 
portunity for  defense*  - cl  tin*:  esses*  * If  that 
Is  accorded  him,  he  cannot  complaint*  Tha 
fact  that  he  may  have  committed  two  crimes 
gives  him  no  lnraunlty  from  prosecution  of 
either** 

In  KLagg  v*  fifcate,  11  «ia*App*  loo«olt*40,  74 
£*&,  363,  tin  court  saidt 
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1 i-htm  a convict  la  serving  a penal  sentence 
ha  la  In  * lv;  custody  of  the  state  or  its  author— 

It  lea*  In  a sense  he  1 n the  property  or  the 
state}  his  labor  belongs  to  the  state*  dav- 
lag  forfeited  his  right  to  i ro«(lan,  he  Is  cat** 
pletcly  under  tho  dominion  and  control  of 
tho  state*  with  no  rights  save  those  vhlob 
the  law  In  Its  hiuMu.lty  as y accord  hla.  Zt 
would  Indeed  be  remarkable  If  tho  state* 
which  has  full  power  to  reach  out  nod  bring 
Into  court  one  of  Its  c It  I conn  stills  In  tho  full 
enjoyaent  of  Ills  liberty*  could  not  find  a 
proeees  by  w loh  one  of  Its  convicts  could 
bo  brought  Into  court  for  any  p.irposo  for 
which  his  presauce  could  lawfully  be  re- 
quired* tie  have  not  the  slightest  doubt  of 
tho  full  oiid  complete  power  of  the  court#  to 
adopt  appropriate  aoasuroe  to  obtain  a coir* 
viofc*a  presence  in  any  proper  euua*' 

Doing  In  the  custody  of  tho  state*  no  constl- 
tut  tonal  or  statutory  right  of  the  defendant* 

Stocks*  Is  vlolatsd  by  the  state  ohengiag  its  r 
place  of  custody  froa  the  ponlt  ntlary  to  t;e  ' 
circuit  court  room  of  >Ainklln  county*  •lulls' 
absent  froa  the  penitentiary  for  trial  * he  }e  In 
custody  under  the  sen tunes*  " 

It  Is  also  held  la  the  cam-  si.prm*  that  the  circuit  courts 
have  ttie  power  to  Issue  a habeas  corpus  ad  prosequendum,  the  sans 
being  the  writ  Siloh  would  be  nooessary  In  the  Instant  case*  fha 
court  In  passing  upon  the  question  welds 

"fthlle  not  ruling  the  qp^stion*  suae 
observations  on  the  authority  of  circuit  courts 
to  Issue  writs  of  .abeas  corpus  ad  proeequeo** 
dun  wl  11  not  he  amiss*  If  a circuit  court  is- 
sued such  e writ*  no  question  of  eonf  lie  ting 
or  territorial  Jurisdiction  would  be  involved* 
he  writ  Is  equivalent  to  a warrant  for  an 
arrest*  It  Sioula  be  executed  as  warrants  are 
executed*  •actluns  3900,3911,  and  Sold*  A*  b* 

1919*  Our  oourts  have  power  to  issue  all 
warrants  which  nay  be  nooessary  In  the  ex- 
ercise of  their  respootlve  Jurisdictions, 

Lection  SMI,  H.  S,  1019* 

In  h*  parte  harmed  uka*  91  do*  89b*  loc. 
clt.  8blf  4 £>*  «*  91*  99  (uO  Aa*  iiep*  2 jO)  * 

It  la  welds 
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• Independent  of  any  such  statute  (hev*Lt* 

1919 , sec ,2341 )*eourte*  leaving  boon  created 
for  tbs  puxpose  of  aislnlatorug  public  jttf* 
tlco,  have,  in  consequence  of  thslr  being 
courts,  the  Inherent  right  to  ef: actuate  their 
Jurisdiction  by  all  process  necessary  for  that 
purpose*  • e e The  rule  being*  that* 
whenever  power  of  Jurisdiction  is  conferred, 
everything  necessary  to  nuke  either  effectual 
Is  Implied,  1 Kent,  Coot*  4b3,  and  cea.  clt,  * 

In  rs  Edward  l'nli<ot*  6 Ohio  boo*  744*  loo* 
elt*  747*  It  la  ealdt 

'A  eourt  ao quires  Jurisdiction  by  Its  ova 
process*  If  the  process  of  the  eourt  be  exe- 
cuted upon  the  person  or  fchlnr  concerning 
which  tbs  eourt  ere  to  pronounoe  Judgment* 
Jurisdiction  Is  eoqulred,  The  writ  draws  the 
person  or  thing  within  tbs  power  of  tbs 
courtf  the  oourt*  once  having  by  its  process 
acquired  the  right  to  adjudicate  upon  e per* 
son  or  thing*  ft  has  what  Is  cabled  Jurisdic- 
tion, This  power  of  jurisdiction*  •*  « e la 
the  object  of  process* ' 


la  I'onaoneaelth  v,  ..oat*  13  *'e*  Diet*  R* 

493*  it  is  ueld  that  a dletrlot  court  has  au- 
thority to  laaua  such  a writ  to  oause  a de- 
fendant who  It  confined  in  the  penitentiary 
outside  of  the  territorial  jurisdiction  of  the 
oourt  o be  brought  oaf  ore  It  for  trial  on  an 
Indictment  for  felony. 

In  Kx  parte  earsaduks,  supra*  the  &t, 

Louie  criminal  court  Issued  a writ  of  habeas 
corpus  ad  testificandum,  *faich  was  served 
In  bole  county  on  the  warden  of  the  peni- 
tentiary, he  authority  of  that  eourt  to 
Issue  the  writ  was  not  questioned," 

i-9  suggest*  as  you  liave  the  eunvlct*  now  In  your  local 
Jail*  that  If  you  desire,  yon  could  proceed  to  file  prel  'winery 
complaints  and  hold  preliminary  bearings  If  the  convicts  remain 
In  your  county*  and.  If  you  so  desire,  you  could  secure  a writ 
of  habeas  corpus  ad  prosequendum  ana  proceed  to  have  the  come 
served  an  the  warden  and  this  would  forestall  the  convicts  being 
returned  to  the  penitentiary,  You  state  t.hat  If  tijey  are  to  be 


ior.orablo  4elvin  Knglehert 
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tried  in  the  present  terra  o f your  circuit  court j trial  oust 
bo  had  lvcaed  lately*  otherwise  ft.  will  bo  a lx  ionth»  before 
the  probability  of  a trial*  We  eut  ^eat  I*t  In  tha  event 
that  , au  are  unabla  to  o tain  a trial  this  term  of  court  '..hat 
the  convicts  be  returned  to  the  penitentiary  and  later  you 
eould  have  then  returned  to  your  county  by  the  writ  ront’aned 
above* 


i' our <t  very  truly, 


Ct.daV.4iB  S*  110LI0I 

Assistant  attorney  (/antral* 


A?FB0V51>| 


hOi  "c.! -JPlkTCiC 
Attorney  ueneral* 


QffJflLC 


a-..<  un 


February  7,  1935 


Hon.  John  i . Sversole, 

Prosecuting  ttorney, 
h a sh ing t on  C our  ty, 
Fotosi,  Missouri* 


Dear  ir : 


Tour  request  directed  to  the  Legal  Department  undar 
date  of  February  2nd,  1953,  for  an  opinion  has  been  handed  to  the 
undersigned  for  attention.  You  ask  an  opinion  of  this  department 
u~on  the  following  subject: 

"♦Section  11792,  R.  3,  To.  1929  declares  that  a 
sheriff  is  allowed  ten  cents  per  idle  for  serf'ng 
all  writs,  summonses,  order  of  court  or  any  venire 
in  a criminal  ease  when  served  more  than  five‘nilos 
from  the  place  inhere  court  is  held,  etc. 

Section  11789  R.  S.  l'o»  1929,  decl  ros  th  t a 
sheriff  shall  receive  $8*40  for  summonsing  a 
standing  jury.  The  ruestion  is  this— is  the 
sheriff  alloved  mile age  in  addition  to  the  8.40 
allowed  by  section  11789. ;T 


Section  11789  relating  to  the  fees  which  shall  be  allowed 
a sheriff  for  his  services,  provides, among  other  things,  that  for 
the  summoning  of  a standing  jury  he  shall  receive  „'8.40.  Section 
8755,  R.  S.  1929,  provides  the  manner  in  which  the  petit  jury  shall 
be  drawn  and  the  number  of  jurors  and  alternate  jurors  to  be  chosen 
for  service  at  the  next  term  of  the  circuit  court  of  said  county. 
This  section  in  the  later  portion  thereof  refers  to  the  we tit  jury 
as  the  9 standing*  jury.  Section  11789  supra  in  addition  to  provid- 
ing for  the  fees  for  summoning  a standing  jury , also  contains  mong 
other  provisions,  the  following  : 

'•For  O' ch  ile  actually  traveled  in  serving 
any  venire  summons,  writ,  subpoena  or  other 
order  of  court  when  served  more  than  five 
miles  from  the  place  where  the  court  is  hold, 
provided  that  such  mileage  shall  not  be  charged 
for  more  than  one  witness  subpoenaed  or  vonire 
summons  or  other  writ  servo d in  the  same  cruse 
on  the  same  trip ,10#’  • 


■•Vs?.*  >7''hn 


/7/:a 


• :iP9r‘f,lo»S 


1 nder  fcHs  provi  icno  of  this  soot ion  o©  tro  ©one true 
it,  the  ierioirtiv©  intent  ©•  © to  Ho??©  t ^o  sheriff  ?3,40  for 
ni»i  <onlnr  tho  petit  Jury  >na  thetr  Item  toe,  - ml  lr.  addition 
to  tv:  * sl:.on  rco,nf  k>»  re  ulred  to  tr  vol  1b  extes*  of  five 
nil  s fra  . the  pi  oo  r«  ecmrt  lo  hel A,  ho  should  ho  id 
ail©  ro  f provided  in  ©old  motion. 

The  nilo"o  of  s or  Iff  c,  eoimty  a rrh  lie.  m\  other  of- 
rieors  in  cert  in  o cor  ae  rovided  for  in  sooUen  11762  dcoo  not 
vot&r  to,  nd  h #>  no  eannootlon  with  the  ©t  rnSlnr  lory  provided 
for  in  seat  lea*  11906,  hot  refers  to  e ooi  1 juris  wbiati  y b© 
o Hod  in  crir.in  ; c ©on,  pr oeeod in#©  for  ecnienpt  or  ttoeh  -iient* 


Very  truly  yourf  , 


G rl  Gm  ‘ hin^ton, 
erist^nt  ttfrriinjjii  Purr  n 1 

OOa/E: 


Approved: 


tte  no-  -Oor.or  1 


V 


/ f 

Bi  hh;  Fewer  of  County  Court  to  accept  warranty  or  emit  claim 
de  a in  satisfaction  of  school  fund  mortgage  and  bond 
or  should  thev  foreclose* 


\\ 


% sb  « i / r< ' y 

March  7,  1333 


Hon.  J.  Dorr  Ewing, 
frosocuting  ttorney 
Grant  City,  Missouri. 

Dear  Sir*- 


Your  letter  of  February  . 3th,  1333  noted,  wherein  you  would 
lilce  the  opinion  Qf  this  department  as  to  whether  the 
County  Court  has  po.  r to  accept  fiar  anty  or  Quit  Claim  Deed 
in  satisfaction  of'  School  Fund  mortgage  and  bond,  it  bout 
sale  to  the  highest  bidoer. 

The  County  Courts  of  the  State  got  their  authority  largely 
from  Srction  36,  Article  VI  of  the  State  Constitution  ; nd 
from  the  following  Sections  of  the  Statutes  (which  statute 
I am  sotting  out  pretty  fully.) 

"b£C.  91  r.3 — COUNTY  SCHUOL  FUNDb — "It  is  hereby 
W;  de  the  duty  o the  sev-  r 1 conn t v courts  of 
this  stats  to  diligently  collect,  preserve  and 
securely  invest,  at  the  highest  rate  of  interet 
th  t can  be  obt-  ined,  pot  . x e die.:  ciulit  nor 
loss  turn  four  ;cr  cent  cor  annum,  on  unencumbered 
real  estat  ■ security,  worth  ft  all  times  at  Ice st 
double  tne  sum  loaned,  and  r v.  in  it  r dir, creel  on 

xf,-i.dlrj.  iQr="9iflg-l  sccurita  In  ~,d  iti?n  thereto,  * * ■ 

belonging  to  the  County  fehool  'unds;  * * *n 


nS._C.  3£45— COUNT!  COOhT  TO  HAV  : JUhlSDICTlj:*  OF 
COUNTY  SCHOOL  l UND— whenever  any  county  in  this 
state  may  h .ve,  separate  and  apart  from  the 
township  funds,  ; ny  public  school  fun,  iri  .ing 
from  , n source  whatever,  the  same  shall  be 
under  the  jurisdiction  of  the  county  court  of 
.Said,  county . who  sh.il  _ covcrneu  In  _t_  c re 
-Hi  in vo:. tment  lu  the  rn:.  rules  nJOU  regul  tlons 
_n  goYc.n  its  Actions  in  the  to  nshl  a funds- 11 


Then  to  the  same  effect  they  hav  , power  to  nr.n  ge  the  several 
township  funds  in  their  counties. 

BSi3C*9f  48—  -MAIL  -GLMiiMT  OF  OCHO  L FUNDS — The  Conn  tv 

courts,  respectively  shall  ft £ the  c.  re  end  man: 

uont  of  the  nohool  Xnnos  of  the  artl  to.  n stilus 
within  their  respective  jurisdictions,  * * *.n 


Hon.  J.  Dorr  Ewing 
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The  county  courts  have  do*.  .r  to  re  uire  additional  security. 

BSEC*9ft5S— COOMTY  CulmT  ii.Y  R^OIRR  ADDITION  L SECURITY — 
The  county  court  shrll  have  power,  from  time  to  time, 
to  re  uire.  • edition  1 security  to  he  given  on  s id  bond 
when  they,  in  their  judgment,  deem  It  necessary  for 
the  bett  r preservation  of  the  fund.  * * *" 

k 

"SEC. 9852— FORM  OF  MORTdAU L — NOTICE  OF  SaLE— FE  S,HOL 
PrID — Every  mortgage  taken  under  the  provisions  of  this 
chapter  shall  be  in  the  ordinary  form  of  a conveyance 
in  tee,  sh-^ll  recite  the  bond,  and  shall  contain  a 
condition  that  if  default  shall  be  made  in  payment  of 
principal  or  interest,  or  any  pr  rt  thereof,  at  the  time 
when  they  sh  11  severally  become  due  and  payable,  ac- 
cording to  the  tenor  and  ef  rect  of  the  bona  reel  ter  , 
the  sherif  ' of  the  county  may,  upon  giving  t enty  day:  1 
notice  of  the  time  aid  place  of  s le,  by  public  tion 
in  some  newspaper  published  in  the  county,  if  the  e 
be  one  published  and  if  not,  by  at  least  six  written 
or  printed  handbills,  put  up  in  different  public 
pi: ces  In  the  co  nty,  without  suit  on  the  mort  age, 
proceed  and  sell  the  mortgaged  premises,  or  any  p rt 
thereof,  to  satisfy  the  prlncip  1 and  interest,  and 
make  an  absolute  convey cnee  thereof,  in  fee,  to  the 
purchaser,  * * *." 

The  County  Courts  h"ve  power  to  sell,  ut  should  make  ora.  r first. 

"BSC.  9254 — COUNTY  COURT  SiAY  MAKE  ORDER  OF  SALE,  WHEN — 
whenever  the  principal  and  interest,  or  -ny  part  thereof 
secure  by  mortgage  containing  a power  to  sell,  shall 
become  due  and  payable,  the  county  court  may  nuke  an 
order  to  the  oh: riff . reciting  the  debt  and  interest 
to  be  received,  and  c ■"■mdim-T  him  co  levy  the  same,  ith 
costs,  upon  the  property  conveyed  by  said  mortgage, 
which  shall  be  described  as  In  the  mortgage;  and  a 

g opy  of  anch  qxu  a,  da  x ggbUXlsfl*  fcsifiu  oellTe'  sd  iu 

the  sheriff.  shall  have  the  effect  of  a fieri  facias 
on  a judgment  of  foreclosure  by  the  circuit  court,  and 
shall  be  proceeded  with  a coral ugly. n 

become  the  owners  vdien  and, 

"SEC. 9£56— AUTHORITY  TO  REPOSSESS  PROPERTY  BY  pURCHAl  E~ 
bhrnever  any  property  heretofore  or  hereafter  conveyed 
in  trust  or  mortgaged  to  secure  the  payment  of  h loan 
of  school  funds  shall  be  ordered  to  be  sold  under  the 
provisions  of  this  chapter,  or  by  virtue  of  ny  power 
in  such  conveyance  in  trust  or  mortgage  contained,  the 
county  court  having  the  care  and  m ,n  gement  of  the  school 
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fund  or  funds  out  of  which  such  loan  was  made  may, 
in  its  discretion,  for  the  protection  of  the  interest 
of  the  schools,  become,  through  its  agent  thereto 

duly  authorized,  a bidder . on  behalf  of  its  county . 
at  the  sale  of  such  aro  artv  as  aforesaid,  and  may 
purchase,  take . hold  a n.  ge  £dE  gr-jfl  county. 

1ft  H£S.  lild  townshla  diii  £l  iiLi  school  rund 
of  which  such  lo^-n  was  :,iade . or  jja  its  ov.n  name 
where  such  loan  has  been  made  out  of  the  general 
school  funds,  the  property  it  may  acquire  at  such 
sale  aforesaid.  The  county  court  of  any  county  hold- 
ing property  acquired  as  aforesaid  may  appoint  an 
agent  la  take  charge  d£,  rent  ddfc  d£  tease  or  othor- 
vvi se  manage  the  same . under  the  direction  of  said 
court:  but  as  soon  as  practicable,  and  in  the  .ludg- 
ment  di  Said  court  12  Hid  school 

schools  interested  therein,  such  property  shall  be 
resold  in  such  manner  and  on  such  terras,  public 
QZ  ftEiVfitfi  O'.lc.  iia  said  court  aid  aec::  best  for 
the  interest  of  said  school  or  school su_  * * *." 

You  will  note; 

"The  statutes  provide  that  when  money  belonging  to 
the  school  fund  shall  be  loaned,  the  county  court 
shall  cause  the  same  to  be  secured  by  mortgs  ;e  in 
fee  on  real  estate  situated  within  the  coant y,  * * * 
and  of  the  value  of  double  the  amount  of  the  loan, 
and  also  with  a bond  and  personal  security.  * * * 

M wrthprlta  id  Sfflyvhvre  confo  red  upon  gqqnfry 
id  dispense  .vi-td  ids.  real  estate  security 

reruired  to  be  t;  ken.*  * *" 

Lafayette  County  v.  Hixon,  69  Mo., 581. 

"The  county  courts  of  Missouri  are  creatures  solely 
dl  statutory  origin  and  have  ad  common  law  or 
e cult  able  .jurisdiction.  » 

State  ex  rel.vs.  Johnson,  138  Mo.  Ap. 

306,  1.  c.  314. 

"In  relation  to  these  funds  the  county  courts  are 
trustees.  They  hiiyg  nd  authority  id  dispose  dl  the 
f>rlflCl.AaI  intrusted,  gr  any  its  lat  grant,  atder- 
wlso  than  is  orosaribed  law.  There  is  no  difference 
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In  this  respect  between  the  principal  and  the 
interest  of  these  funds,  If  they  can  give  away 
the  one,  they  Can  give  away  the  other.  * * * The 
welfare  of  the  State  is  concerned  in  the  education 
of  the  children.  ';he  has  provided  and  is  providing 
means  for  that  lurpose,  not  only  for  those  now  in 
existence,  but  for  those  who  may  come  rfter  the. 

Ihe  fund,  as  has  oeen  said,  is  a permanent  one,  and, 
it  fiYftry,  am,  voaan  ,aau.  child  in  & to^shio  should 
petition  th e CflUBtjr  nnur±  £fl  £±X£  a.  r.v.  th  t v:h1  oh 
ii,  Id.  lidi  anti.,  rftr.d  Jtfl  it,  Xflil  Idd  education  fl£  its 
Chtlfiffin,  it  Shtfll'La  ttjthffllt  hasltati  on  re  .tact  their 
prayer.  1 " 

Montgomery  County  v.  Auehley,  103  Mo.  4Q2,  1.  c.  503. 

Veal  v.  County  Court  15  Mo.  41S,  1.  c*  414. 

«<e  are  therefore,  of  the  opinion  that  while  in  this  instance,  it 
might  seem  to  be  expedient  and  ex.;ensi  vp  as  you  say,  to  the 

county  to  accept  a deed  instead  of  foreclosing  the  mortgage,  yet 
it  would  be  unwise,  ; on  account  of  the  bad  .recedent)  and  I think 
unconstitutional  and  without  authority  of  law  to  do  otherwise 
than  to  foreclose  the  mortgage  as  provided  ‘n  the  statutes  above 
quoted. 

Xours  very  truly, 

& ^ 

GEO.  B.  STROTHER 
Assistant  Attorney  General 


GBS/mh 

APPROVED: 


ROY  Mc&ITTRICK 
Attorney  General 


-} 
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to  assessment 

- r o : e r ty  sub J oc t Ab . ry  t i a s , 1 ur  b c r ■ 
end  ties# 


$ 7 </ 


June  7th,  135? 


Son*  John  *.  Eve: sole, 
Prosecuting  M.  oraey, 
Sashing ton,  Jaunty 
Pototli  no. 


‘ly  dear  Sfr*  £ver»alei 


Aohaohlodgsent  is  hereby  s*d«  of  y jur  re-  uest  of 
June  5th,  for  en  opinion  of  this  office  which  m uest 
reads  s.:  follow  at 


■There  are  fch  u sends  of  ton  a of  Br.  ryti;  t, 
s certain  cineral  ri ned  in  this  county, 
stacked  up  waiting  for  higher  prices. 

The  county  assessor  wants  to  ^noo  If 
this  ainrrai  is  taxable#  Also  wh  th  r 
ties  and  line her  stroked  in  th*  woods, 
on  the  b»il  hoed  *.i^ht  of  way  and  on 
still  y;  r4*  is  t x&bl*. 

1 wish  you  wo  ild  give  n.a  your  opinion 
on  thi r.  **tt :r  s the  - s seas or  has  a»k- 

ed  re.  I do  not  relieve  that  things 
of  this  kind  hi; v®  bean  assessed  her® 
in  the  past,  especially  the  Er-  ry  ties.** 

In  considering  this  ouesti  a,  it  Is  sell  to  have 
before  us  the  seat!  ns  of  the  statutes  pertlt  *nt  thereto. 


■Section  374£  Property  taxable  for  state 
purpose^.  For  the  sup  ort  of  the  govern-** 
Kent  of  the  state,  the  pt.y»snt  of  the 
public  debt,  and  the  aav .ncer-ent  of  the 
public  int  sr^st , tftXt s shall  be  l«vi  d 
on  all  property,  real  and  pe r so&a i , except 
as  stated  in  the  next  sect!  n.® 

The  exceptions  as  stated  in  the  next  section, 
clearly  are  not  such  as  would  Include  the  subjects  of  y ✓ur 
in.  uiry.  The-  section  pert  fining  to  the  sssessa«at  of  the 
taxes  re&cs  as  follows* 

■Section  3756,  IU(i  for  arKing  a#a  s-  mmt~ 
wb't  lists  shall  contain.  The  ease  a a or 


fags  (8)  XAjjk licit  Property  subject  to  osseewneat 

b— ytlet , Ivan* or  and  ties. 


* e • •.All,  lot— en  the  first  days  of  <)uw 
and  earner  y * * * proceed  to  take  a Hat  of 
the  taxable  pert on* 1 property  • * •*  uch 
lie  ta  • oil  coo  tain)  * e • eleven  th,  all 
other  property  not  above  mow  re  ted-  * ». 
under  this  head  shall  be  Included  all  plea a* 
ure  carriage#  ef  all  fclsd|  * • e and  every 
other  • pee  lea  of  property  not  exempt  by 
lew  fro*  taxation^ 

It  le  apparent  fro*  your  Inquiry  that  the  carytlee* 
tlea  aid  lumber  iiave  all  been  severed  iron  the  aoll  and  there* 
fare  loot  their  character  aa  real  property  end  tec— a personalty* 
being  personal  roperty , the  immediate  question  for  our  consider* 
at! on  If  whether  or  net  provisions  has  been  made  far  the  taxation 
of  this  particular  personalty*  as  stated  by  the  Supreme  Court 
In  state  ex  rail  v*  Leaser,  25V  -o.  1*  e*  316* 

"The  sovereign  power  of  the  state  to 
require  Its  el tisane  to  pay  taxes  on 
ell  tholr  personal  property  • e e 
soy  * e ha  conceded*  ..jut  coneeedlng 
that  the  state  has  the  pernor  to  tax 
such  Interests,  It  does  not  foil— 
that  suoh  Interests  are  taxed  unless 
the  law  so  declares" * 

after  reed  In  the  full  text  of  bastion  9756*  It  la  oleer 
that  the  subjects  of  our  inquiry,  to  bo  oeeessoble,  must  fell 
within  the  provisions  ef  clause  eleven,  oe  hereinbefore  set  out* 

Our  Supreme  Court  tn  the  ease  of  State  ex  ral  aiobo*«omecrat 
Publishing  'Josxpeny  v.  Oehner,  reported  In  294  £■*  »*  1017,  held 
clause  sloven  to  be  sufficiently  eomprei  enslve  to  Include 
every  class  of  personal  property*  ibe  question  In  this  case 
was  whether  or  not  the  accounts  reeelveabla  ef  the  ;lebe»  'o^ocr«t 
Publishing  Company  were  subject  to  ecseesaent  as  personal  property* 
The  court  held  that  they  should  be  assessed  under  clause  eleven 
ef  .'action  9766,  (bastion  187bC  A*  £*  Xe.  1919)  as  the  rule  of 
ejuade*  generis  did  not  apply*  The  court  stated  as  follows  on 
page  1016 i 


"If  It  appears  that  the  Legislature 
Intended,  la  the  use  of  general  wot-ds,  te 
go  beyond  the  particular  ones,  the  rule 
is  not  applicable.  in  this  case  It  may 
without  vl  la  ting  the  rules  of  construction, 
bo  held  that  the  particular  words  te  be  used 
In  the  return  made  by  the  taxpayer  exhausted 
the  classee  there  enumerated  and  tins 
au thorl zed  the  uao  of  enarsl  words  to 
include  othar  classes  of  property  for  the 


P&gate)  lAXAllOBt  Property  subject  to  et  eassent 

Baryties,  lusher  sad  tle^* 


purpose  of  taxation,  * * * Wc  r>r«  there- 
fore, of  the  opinion  that  the  nil©  of 
ejusdes  generis  cannot  be  invoiced  in 
this  case  to  relieve  accounts  receivable 
fros:  the  burden  of  taxation.  To  con- 
clude otherwise  would  be,  des  it®  the 
comprehensive  purpose  of  the  statutes  of 
this  character,  to  hold  that  the  gen- 
eral words  in  section  12766,  amend- 
ed, -ad  the  .statement  required  to  foe 
made  in  the  taxpayers  oath  as  to  the  re- 
turn of  this  class  of  property,  are  a^sn- 
ingloaa.* 

It  is  therefore  the  opinion  of  this  office  that  the 
daryties,  ties  end  lumber  are  proper  subjects  of  taxation 
due  regard  being  <£iven  to  section  0745,  976e,  and  0764  in 
determining  the  proper  authority  to  make  the  ostessaent. 

heapactlve ly  Bu feral  feted. 


fifo  hnY  0.  foXLlMEIl,  Jr. 
Assistant  Attorney  General 


A?  KGVEDi 


Box  MeKlXIfolCK 

Attorney-General. 


BGfe/l» 


The  necessity  of  a permit  when  selling  beer  at  picnic  or  fair  grounds 

/ 


/ 

July  7,  1933 


FILED 


r*p.  Ben  .'□.More 
dal  i sbur  y , -1  s sour  i 


Da  -x  fir.  Si;*»rei 

Your  letter  of  July  1st,  requesting  an  opinion  from  this 
office  is  as  follows i 

"he  are  being  asked  if  it  is  perml enable 
for  a customer,  who  has  a permit  to  sell 
he  r,  to  sell  h er  at  a stand  at  these 
fairs  or  any  place  outside  of  his  place 
of  business*  9111  you  please  Inform  us 
on  this  question  and  if  it  can  be  done, 
how  should  he  proceed?" 

It  is  our  o inion  that  under  the  recent  Peer  law  a per- 
mit to  sell  beer  authorised  under  that  set  cannot  be  used  as  a 
roving  permit  authorizing  the  holder  to  sell  at  any  other  place 
of  business  than  the  place  designated  at  the  time  the  penal t 
was  taken  out.  one  wishing  to  sell  beer  at  a Park  or  F ir 
Grounds  should  apply  for  a permit  to  sell  at  th  t location* 


He  sp  cot  full  y aubai  tied, 


m«  OR  GAifYJvfcJ, 

Assistant  Attorney  General . 


APPRO*  0 

f t to  rrTey  Goner  al . 


W08i  'Hi 


GAME  AND  FISH  DEPARTMENT: 


July 


anorable  John  A.  versol© 
Prosecuting  Attorney 
j'ofcOB  1 , Ml o ao  ri 


Who  required  to  have 
license  to  fish. 


'yj 

f1' 


11,  1953 


ear  Jar*  Hwereolc* 

*Vo  acicnowlodge  receipt  of  y©'.  r letter 
doted  July  3,  1933,  as  fellow* t 

"The  locfc.l  w&r&ei-  lias  arrostod 

too  hoy**  Ac  years  of  age  end  life 
long  resident®  of  Jt,  renco;® 

County , Mi**ourl » for  flawing  in 
ns  : lug ton  do  nty,  MI*eourt  wltteut 
a flOiilng  I t cane©  to  do  ao, 

1 mu  tttte.np-.ing  to  proeacufce  thaia 
under  auction  ©254  Bevleod  statutes 
or  ineo.  ri,  for  the  year  1920, 

The  more  1 raaa  »i*  study  this 
soctioji  the  .sore  conflicting  It 
seem*  to  me  and  the  nor#  X doubt 
whether  they  hove  violated  any  lew, 

he  easo  la  set  for  trial  July 
SSSkxX  before  a justice  of  ti»  ponce 
In  tala  co  n:y,  1 wish  iou  would 
give  me  your  opinion  on  ti  Is  matter 
before  that  tlra®,*’ 


i so  t ion  h34u  Revlaod  Statute  a ieaourl  1989, 
provides  as  follows* 

"It  shell  e unlawful  for  any  person 
after  too  passage  of  this  article  to 
hunt  or  fish  In  this  stale  without 
first  obtaining  a license  permit  tag 
hiss  or  ter  to  do  so;  such  license 
shall  © dated  wten  issued  aou  s .all 


-adorable  A.  v or solo 


July  11,  1939 


autliorlze  tim  person  named  therein 
to  hunt  end  X ieh  uurln  ho  calendar 
t.ear  of  issue,  and  them  oubjoct 
only  to  the  regulations  und  restrictions 
ur  . i-ovtdod  by  lawi  Provided,  no 
11  cans  a si  ^11  le  required  to  fish  In 
privately  o Tiod  lakes  or  pends  w.or«  a 
fee  is  c ar,  .ed  for  the  prtvile  ;e  of 
fla&lnjr.* 

The  above  section  wo  e root  Ion  5696  Revised 
Statutes  1919,  tue  latter  being  on  ansndnent  of  Soot  Ion  0574 
Revl  ed  statutes  iiiesourl  for  1909,  the  latter  section  being 
amended  by  tha  laws  of  1919  at  page  346  so  as  to  make  It 
nooeeaary  to  have  a lleerae  to  fish  as  well  as  to  hunt, 

beet  Ion  utiiA  iievlsed  Statu  lea  .Jaro  rl  1929, 
er  a-mided  by  the  Laws  of  1925  at  page  223,  road;  as  follows t 

"resident  11co;aos  s all  be  Issued 
as  county  resident  licensee  and 
state  resident  licensee,  a county 
reeldont  license  mall  entitle  the 
-tolJor  to  hunt  ana  fish  in  the  county 
w ere  in  such  license  Is  Issued  end  any 
adjoining  county.  A state  resident 
llceneo  . ;»11  entitle  the  ioluer  to  hunt 
and  fish  In  all  counties  in  tin  i tato 
of  visao  rl.  Any  parson  who  has  been  a 
bona  fide  resident  erf  fc.le  state  for 
six  , on ' hi’  last  oast  may  recure  e 
license  for  ilnsulf  or  herself  by 
filing  his  or  her  af  1 davit  with  any 
coioity  clerk  or  the  license  col  lector 
of  the  city  of  5t.  Louis,  stating  his 
or  her  name,  age,  place  of  rei-ldonce, 
poet  office  address,  the  color  of  hla 
or  her  .air  and  eyes,  and  the  1 eot 
wimth’ir  he  or  she  can  o cannot  c l yi 
his  or  her  own  name,  and  paying:  to 
said  clerk  the  sum  of  one  dollar  for 
license  to  hunt  and  fish  in  tf»  county 
where  . -S  or  she  resides  and  any  county 
ad  jo  in  In*  aa or  two  and  fifty  one* 
hundredths  do  liar  fa  (£2.50)  for  t s' ate 
11  cense i Provided,  that  this  section 
Flail  not  a^pl v to  owners  and  to; ants  of 
fam  lands, used  exclusively  for  agrloul* 
tarsi  pvu'pocos  and  combers  of  their 


honorable  John  A*  vereolo 


July  11*  1935 


Ta  il  lino  -n  or  the  »<•;©  of  fcwen‘y-orio 
years*  W:iO  06/  bull'  and  fish  On  their 
own  or  1 meed  lands*  without  obtaining 
a license*  Provided*  that  no  fanalo  nor 
minor  who  are  resident  clilsene  oi  U 1c 
sta'.o  s} tall  he  required  to  take  out  a 
ll  iiln  11  centos  and  provided  further* 
the  no  person  rail  u*  req  'red  i o 
tai.o  out  a flshln  license  to  ft  eh  In 
the  water?;  within  t .m  boundaries  oi  the 
county  In  which  he  resides*  but  no-h'lng 
iioroin  shall  ui  do  construed  as  to 
permit  a j. arson  to  fleh  In  any  county 
other  than  hat  In  which  ho  resides  without 
first  taking  out  a flshln  lloor.no  as 
provided  In  hie  article11* 

ihoro  is  an  apparent  coni  llct  between  rJis  two 
sections  Just  quoted  but  since  Section  t>254  followe  hoot ion  ti24& 
and  particularly  since  bastion  0864  was  emended  16  Its  present  form 
In  1U25*  tre  aro  of  tu»  opinion  that  h-.etlon  8254  wee  Intended  to 
qualify  the  provisions  o hoc t Ion  o24t$* 

-y  virtue  oi  the  pi'ovlslons  of  and  exceptions 
In  l ection  5854  the  o«n  r or  o -ners  of  and  tenant  or  tenants 
cm  lar  U.nds  where  such  farm  lands  aro  used  exclusively  for 
af^clcult.ural  purposes*  are  not  requlrod  to  secure  licensee  to 
him?  or  fish  on  such  lands  and  neither  arc  the  sabers  of  the 
respective  fa  .Ulus  of  such  owner  or  owners  ox-  tenant  or  tenants* 
required  to  procure  a lieonso  to  bunt  or  fish  on  such  land. 

nder  action  u254  :-o  female  resident  cltlron 
of  t Is  s' ate  nor  any  ilnor  wiie  thor  -.alo  or  female  wno  le  a 
resident  citizen  of  t.,le  state*  Is  required  to  p.oeuro  or  have 
n 11c  moo  to  ileh  under  any  circumstances  In  title  state* 

bans  truing  all  oi  the  oarta  and  provisions  of 
root Ion  B254  together  we  are  of  the  opinion  that  no  person* 
re  -ardlopf  oi'  ago  or  sox*  Is  required  to  take  out  or  procure 
a license  to  1 leh  In  the  waters  within  the  bo  -ndarl  s of  the 
county  In  which  ruch  prison  r.u lues* 

e are  therefore  of  the  opinion  hat  the 
prosecution  a ntlonxl  In  your  letter  can  not  be  maintained 


tonomble  John  *• vors  lo 


4t* 


July  11,  1933 


i'or  the  roar  on  that  tJao  defnna&nte  aro  ailnorr  and  till  a 
applies  ro  ardloss  o*  the  county  oi  their  residence 
or  tha  county  In  which  tlm  florin..  v»ne  uone* 


er  truly  youro. 


u.iSii 

aeoiotant  Attorney  <e«eral. 


A Pi1  W 9* 


Ac  tin  Attorney  .oxETTaTT 


COUTTEY  D OSITQRY:  i procedure  In  selection  of  County  Depository* 

Liability  of  County  Treasurer  on  official  bond 
in  event  no  depository  Is  selected  by  County 
Court. 

^ / \ / rj  \ ([  'V  - • / 7 /l 

September  P6,  1933* 


|t> 


■V 


Hon.  John  A.  veraole 
Pro?  eating  Attorney 
athlngton  County 
Potosl,  Missouri 


boar  :Ar.  vcrwlti 

re  have  your  letter  of  Septan  ter  9th,  1033,  with  request 
for  an  opinion,  which  letter  we  ere  Incorporating  In  our  opinion. 

"I  an  writing  you  this  letter  st  the  request 
of  my  Friend  Wilson  Sell  who  Is  county 
treasurer  of  Washington  County. 

Each  and  every  bank  In  this  county  have 
refused  to  give  Mr.  Bell  the  necesrery  bond 
required  of  e county  depoeltory.  Mr.  Bell 
has  made  every  possible  effort  to  secure 
this  bond.  In  fact  has  even  gone  out  aide 
of  the  eo'mty  In  hie  attaint  to  secure  a 
bond  efter  the  banks  In  this  county  h d all 
refused. 

We  wish  your  advice  as  to  whet  should  next 
be  done  and  In  the  meantime  do  you  consider 
’fr  . Bell  and  his  bon  amen  liable  in  cate  of 
a bank  f alltire.  Would  certainly  appreciate 
a replyst  your  very  earliest  convenience. 

Mr  * Bell  and  1 intend  to  be  In  Jefferson  City 
In  the  near  future  to  discuss  this  and 
other  matters  with  you  but  would  like  your 
advice  In  the  meant I*e.“ 


Kon.  John  A.  versole 


Sept.  £6,  1935. 
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Fhile  you  <ief  nltely  do  not  state  In  your  litter,  we 
uiuae  that  your  county  court  ha*  complied  with  all  of  th« 
provislore  of  the  statute  relative  to  the  selection  of  the 
county  depository,  that  la,  that  the  county  court  ha  proceeded 
voider  the  provisions  of  Section  12184  K.  S.  1^9,  by  advertising 
for  bide  for  the  eounty  funde  end  no  bide  were  received  by  the 
county  court  from  the  banking  corporations,  associations,  or 
Individual  bankers  In  the  oounty  and  ell  of  the  banking  insti- 
tutions In  your  eounty  have  failed  to  proceed  under  S actions  12184, 
12186,  12186  and  12187  8.  ?.  1989,  In  submitting  bids  for  the 

county  funds  and  In  the  giving  of  a bond  or  bonds  for  the  county 

depository. 

In  case  the  county  court  has  complied  with  the  statutes 
and  no  bids  have  been  submitted,  all  as  provided  In  factions 
12184,  12186,  12186  end  12187,  *<pra,  then.  In  that  event,  the 

county  court  may  go  to  faction  18189,  8.  S.  198P,  for  the  selec- 

tion of  the  co’-nty  depository,  which  eectlon  Is  as  follows* 

VTTTV  OF  C0TT8TY  COhRT  IK  CASK  80  BIDS  ARK 

RFCFIVKD.— If  for  any  reaeon  the  banking 
corporations,  associations  or  individual 
bankers  In  any  county  shall  fall  or  refuse 
to  submit  proposals  to  act  as  county  de- 
positaries as  provided  in  section  18155, 
then,  end  In  that  case,  the  county  court 
shall  have  power  to  deposit  the  funde  of 
the  county  with  any  one  or  more  of  the 
banking  corporations,  associations  or 
Individual  bank era  In  the  eounty  or 
adjoining  counties,  in  such  sums  or  amounts, 
and  for  such  period  of  time,  as  the  court 
.may  deem  advisable,  at  such  rate  of  inter  at, 
not  less  than  one  and  one-half  per  centum, 
as  may  be  agreed  upon  by  the  court  and  the 
banker  or  banking  concern  receiving  the 
deposit [ said  Interest  to  be  computed  upon 
the  dally  balances  due  the  county,  as  pro- 
vided in  section  12186,  and  any  bank  or 
banking  concern  agreeing  to  accept  de- 
posits under  the  provisions  of  this  eectlon 
she 1 1 execute  a bond  In  manner  and  form  as 
prescribed  In  section  12187,  with  ell  the 
conditions  therein  mentioned,  the  penalty 
of  sueh  bond  or  bonds  to  be  not  leas  than 
the  total  amount  of  the  county  funds  to 
be  deposited  with  such  bank  or  banking 
ooncern." 


Hon.  J 1m  A,  veraole 


rapt.  S6,  1933. 


1 a duty  under  the  statutes  of  selecting  the  county 
depository  devolves  on  the  eounty  court  end  it  should  first 
proceed  under  the  first  four  sections  of  Article  IX.  Chapter  39. 

R.  S.  1929,  vie,  18184,  18186,  18186  and  18187,  supra,  and  then 
if  there  are  no  bids  submitted  by  the  banka  the  eounty  court 
ehould  then  go  to  Section  18189,  supra,  for  guidance  and  under 
said  esc t ion  the  oounty  court  shall  hive  "ower  to  deposit  the 
funds  of  the  eounty  with  any  one  or  sere  of  the  banking  corporations, 
assoc la t Ions  or  individual  bankers  in  the  county  or  adjoining 
counties  etc.,  who  are  willing  to  eoraply  with  this  section  by  pay 
lng  the  required  Interest,  not  less  then  one  and  one-half  per 
cent,  to  be  computed  upon  dally  balances,  and  executing  e bond 
in  manner  and  form  ae  prescribed  In  action  18187. 

Coming  now  to  the  question  ae  to  the  liability  of  the 
county  treasurer  of  your  oounty  on  hie  official  bond,  in  event 
of  e bank  failure  end  consequent  loss  of  the  county  funds  in  the 
eounty  depository: 

Section  18196  R . S.  1929,  provides  as  follows: 

"C0T1BTY  TREASURER  EXF.4PT  PHOM  LIABILITY, 
f-dKI. — The  co  nty  treasurer  shall  not  be 
responsible  for  any  leas  of  the  eounty 
funds  through  the  negligence  or  failure 
of  any  depositary,  but  nothing  In  this 
article  shell  release  said  treasurer 
from  any  loss  resulting  from  any  official 


by  him." 

In  the  case  of  Olais  v.  Fhunard,  54  S.  V.  (2d ) 786  1.  c. 
788,  it  la  said: 

"It  is  well  settled  that  a public  officer 
is  an  Insurer  of  public  finds  which  he 
has  lawfully  received,  rnleas  the  legls- 
lature  Was  provided  otherwise." 

As  was  said  by  the  Supreme  "ourt  in  the  esse  of  City  of 
Faye'te  v.  'ilvey,  890  S.  W.  1019,  1.  c.  1081s 

"*  e * The  general  rule,  which  is  the  role 
in  this  state,  is  that  one  of  the  Autlee 

of  e public  officer  intrusted  with  public 


misconduct  on  hie  pert, 

appropriation  of  such  f 


reanonal- 


of  the  eoun 
selected  m 
in,  or  For“! 
funds  in  m 


ly  manner 


Hon.  John  A.  Sveraol# 


l'1  dpt « 26j 
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money  Is  to  kesr*  such  fund*  safely,  end 
that  duty  oust  be  performed  et  the  peril 
of  aueh  officer.  Thus,  In  effect,  he  Is 
an  Insurer  of  public  funds  lawfully  in 
hls  possess ion.  fhelton  y.  rtete,  53  Ind. 

331  , 21  Am.  Rep*  197;  Thome sen  v.  County, 

63  Neb.  777,  m K.  339,  57  L.  R.  A.  303. 

He  is  therefore  liable  for  losses  which 
occur  even  without  hls  fault,  fhelton  v. 

State,  supra.  This  standard  of  liability 
Is  bottomed  on  public  policy,  university 
city  w.  Schell,  275  Mo.  667,  206  6.  V.  631. 

In  the  laet  ease  cited,  our  Supreme  Court, 
speak Jug  through  Blnir,  . J. , applied  this 
general  rule  to  a city  treasurer,  into  whose 
hands  the  general  funds  of  the  city  hsd 
passed,  finding  that  the  mayor  and  aldermen 
had  directed  the  fuode  pieced  to  the  credit 
of  the  city  treasurer  in  a certain  trust  com* 
any,  which  later  failed.  The  treasurer  died, 
end  the  suit  was  Instituted  against  the  adminis- 
trator of  hls  estate.  The  estate  wsa  held 
liable  under  the  general  bond,  notwithstanding 
the  fact  that  the  funds  had  been  so  deposited 
in  the  trust  company  at  the  direction  of  the 
board  of  aldermen.” 

In  the  ease  of  Bragg  City  Spseial  Hoad  District  v*  Johnson, 
20  S.  w.  (2d)  22  1.  c.  24,  66  A.  L*  9.  1053,  the  Missouri  Supreme 
Court  in  this  leading  ease  said; 

"The  ruling  in  the  University  City  Case  was 
made  in  recognition  of  tho  rule  followed  In 
this  ft ate,  and  generally  followed  that  the 
liability  of  the  treasurer  of  a public  cor- 
poration for  Its  funds  coming  into  hie  ban  da 
Is  absolute,  Ptate  ex  rel.  v.  Powell,  67  Mo. 

395)  £9  Am.  Ren.  512;  Ftate  ex  rel.  v,  Moore 
74  Mo.  413;  41  Am.  Reo.  522;  County  of  Meck- 
lenburg v.  Seales,  111  Va.  691,  69  S.  E,  1032, 

L.  S.  A.,  ( ».  S. ) 285.  The  rule  la  one  found- 
ed upon  considerations  of  public  policy." 


In  the  eaee  of  'werton  special  Road  District  v.  Bank  of 
vYcrton,  55  3.  W.  335,  1.  e.  336,  the  Supreme  Court  stated; 

"In  selecting  a county  depository  the  steps 
may  be  all  regular  up  to  the  execution  of  a 


ton.  John  A*  Ever sole 


Sept.  £6,  1 *8t« 


bond  by  the  depository  and  than  If  the  bond 
given  do  a not  substantially  comply  with  the 
requirements  of  the  statute,  the  depository 
selected  is  not  th*  la  al  capes! tory. ■ 

In  the  case  of  Huntsville  Trust  Company  v.  Noel,  12  £ • W« 

(2d)  751,  1*  e.  764,  tha  Supreme  Court  saidi 

"As  haratofora  a tat ad,  all  county  funds  are 
required  by  law  to  be  deposited  In  a count/ 
depository.  Tha  officer*  of  the  county 
charged  with  duties  relating  to  the  deposit 
of  such  funds  for  safe  keeping  are  agent a 
of  Halted  powers,  and  as  sueh  they  hare  no 
authority  to  deposit  these  public  moneys  with 
any  other  than  a county  depository.  How  a 
bank  or  truat  company  does  not  become  a county 
depository  merely  by  being  designated  as  such 
In  an  order  of  the  county  court*  It  must 
qualify  aa  a depository  by  giving  the  security 
prescribed  by  section  9686.  If,  therefore, 
the  trust  company  had  not  so  qualified  on  June 
27,  1927,  the  deposit  of  the  eoimty  funds  with 
it  was  unlawful*  and  It,  in  receiving  such 
funds  under  color  of  being  a county  depositary, 
wrongfully  obtained  possession  of  them.  The 
county  moneye  so  obtained  thereupon  became. 

In  the  hnds  of  the  trust  company,  a truat  fund 
by  operation  of  law.  These  funds  entered  Into, 
became  com singled  with,  and  to  that  extent 
augmented,  the  truat  company's  assets  as  a 
whole.  Such  assets  may  therefore  be  Impressed 
with  the  trust  to  the  extent  of  the  funds  so 
wrongfully  obtained  and  commingled  with  them.” 

The  : prlngf leld  Court  of  Appeals  followed  the  Huntsville 
Trust  Company  case  in  the  ease  of  Consolidated  School  ’ Is trie t 
v.  fit I sens  f swings  Bank,  21  S.  W.  (2d),  1.  c*  788,  and  the  ihntevlll# 
case  Is  cited  with  ep  revel  In  the  case  of  #hite.  County  Treasurer, 
v.  Greenlee,  49  *.  f.  (2d)  132. 

Also,  In  the  case  of  Boone  County  v.  Can t ley,  Corsmissloner, 

51  S.  W.  (2d)  66,  1.  c.  56,  the  Supreme  Court  further  said* 

"A  bank  which  has  given  a bond  that  does  not 
comply  with  the  provisions  of  Section  12187 
R.  S.  1929,  regardless  of  the  action  taken 
by  the  county  court  with  respect  to  It,  Is 


hern,  oh n A.  Eversol# 
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?#rt . 2$,  1933* 


not  a co  mty  depositary  either  In  lev  or  in 
fact.  And  upon  the  receipt  of  county  funds 
by  »uc*i  • bank,  under  color  of  being  a county 
depositary,  a trust  as  to  funds  so  deposited 
arises  In  favor  of  the  county.  Huntsville 
Trust  Co. # v.  Noel,  581  «o.  749,  1.  C.  757; 

is  s.  ».  tsd)  7ei,K 


In  the  ca-e  of  State  ex  ret.  Cravens,  to  Use  of  Consoli- 
date: ohool  District  So.  2,  v.  Thompson,  £2  S.  W.  (2d)  1,  c.  123, 

the  court  mads  the  following  statement  which  is  appropriate  to 
the  question  here  involved t 


"it  1*  plaintiff *s  position,  as  refleeted 
in  the  first  assignment  of  error,  that  the 
recital  in  the  said  minute,  ’Bond  of  I>.  W* 
Thompson  as  treasurer  approved.  stone  y to  be 
kept  in  Parmer s Trust  Co.,1  »ss  not  sufficient 
in  lsv  to  designate  s depository  for  the 
moneys  of  the  district  and  to  author its 
Th  mpeon  to  plaee  the  money  there,  because 
not  In  conformity  with  tha  provisions  of 
sections  9588-9686,  Bev.  $t*  1919,  govern- 
ing procedure  in  respeot  to  county  funds j 
and  that,  when  the  ?ower  of  an  inferior 
body  to  do  « tiding  depends  upon  e condition 
precedent  prescribed  by  statute,  all  the 
world  &ust  take  notice  of  that  limitation 
of  its  power  and  authority,  and  determine 
at  their  own  peril  whether  or  not  the  con- 
dition h^e  been  compiled  with  and  the 
authority  granted;  and  that  the  act  of  tha 
board  of  education  in  directing  by  minute 
entry  only  fch?fc  the  funds  of  said  district 
be  kept  in  the  Farmers’  Trust  Company  of 
rant  City,  without  first  advertising  for 
bids,  and  without  requiring  a bond  of  the 
depository  selected,  was  void  and  of  no 
effect,  and  not  binding  on  the  district; 
and  that  it  was  the  duty  of  the  treasurer 
before  depositing  the  funds  with  the  Farmers* 
Trust  Company  to  see  and  know  that  said 
depository  had  h an  properly  and  legally 
selected  and  designated,  and  that  a bond  of 
said  trust  company  had  been  properly  approv-  d 
and  filed,  and  his  fallurs  to  do  so  renders 
him  and  his  sureties  liable.1* 


Hon,  John  A.  veraole 
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Sent.  26,  1953 


It  will  bs  atssn  from  the  above  canes  that  where  the  county 
depository  has  not  been  selected  in  the  warmer  designated  by  ths 
statute  and  no  depository  bond  has  been  given  as  required  by  the 
statutes  that  the  bank  or  trust  company  does  not  become  a lawful 
county  depository  and,  in  that  vent,  under  the  decisions  the 
county  treasurer  is  liable  under  hie  official  bond  in  ease  of 
a bank  failure  and  consequent  loss  to  the  county  of  its  fisris, 

le  hope  that  this  fully  answers  your  questions,  but  should 
there  be  an  t further  question  on  this  natter  we  shall  gladly  give 
you  our  opinion. 


Very  truly  yo  a. 


COVShb  H.  MITP 

Assistant  Attoraey-leneral . 


APPRJVEtSj 


trurmmmf — 

't  omey -General. 
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ROADS  AI  D BRIDGES: 


Refunds  under  Sections  8127  ard 
8138,  R.S.  Mo.  1929.  discussed. 


Mr.  W.  .vans, 

2Q0o  Grand  Avenue, 
Kansas  City,  ..lissouri. 


Gctooer  11,  1333. 


Dear  Sir: 

we  are  acknowledging  receipt  of  your  letter  in  which  you 
inquire  as  follows: 


"I  as  advised  that  a refund  of  >30,000. 30  is  being 
made  to  the  Psrkville  Soecisl  benefit  Assessment 
Road  District. 


There  seems  to  ‘be  some  question  as  to  whether  this 
money  'mast  be  returned  in  cash  to  the  ©roperty 
owners  who  were  taxed  or  whether  it  shall  be  used 
for  building  more  roads. I Understand  that  the  Attorney 
General  has  rendered  an  on inion  that  this  money  can 
not  be  returned  in  cash  to  the  oroperty  owners. 

Will  you  ©lease  advise  me  if  such  an  opinion  was 
rendered?  Also,  I would  like  to  know  if  this  money 
cannot  be  returned  in  cash,  if  It  can  be  used  to 
build  other  roads  in  this  particular  road  district.’* 

Section  8137,  R.  S,  Mo,  1939,  provides  ss  follows* 

"Counties  or  other  civil  subdivisions  shall  be  reim- 
bursed for  work  done  in  constructing  such  part  of  a 
road  or  roads  including  bridges,  except  bridges  over 
the  Missouri,  Hieslssippi  and  the  navigable  portions 
of  the  Osage  end  Gasconade  risers,  which  may  become 
a nart  of  the  state  highway  system  to  the  extent  of 
the  value  to  the  state  et  the  time  taken  over,  due 
consideration  being  given  to  the  tyne  of  read  the  state 
would,  have  constructed  had  an  eh  road  not  already  been 
constructed,  provided  that  all  reimbursements  to  the 
amount  of  six  thousand  dollars  oer  lie  shall  be  deducted 
from  the  apportionment  made  to  each  county,  and  all  reiia- 
tnirnenents  in  excess  of  "6,000  per  mile  shall  be  made 
out  of  the  one- third  of  the  state  road  funds  set  apart 
and  available  for  the  construction  of  a.  higher  typed 
road  then  properly  bound  gravel  Toad,  Any  oortion  or 
all  of  such  reimbursement  shell  be  made  either  in  the 
form  of  additional  roads,  or  in  cash,  at  the  election 


October  11,  1933 


Mr.  W.  Evans , 


of  the  authorities  of  the  county  or  civil  subdivision 
to  wti lch  reimbursement  may  be  due.  If  the  authorities 
of  the  county  or  civil  subdivision  elect  to  have  such 
reimbursement  made  in  the  form  of  additional  roads,  such 
roads  shall  be  constructed  in  such  county  or  within  such 
civil  subdivision  connecting  with  the  state  highway 
system  and  constructed  under  state  supervision;  or,  all 
or  part  of  said  sun  may  be  used  to  construct  a higher 
type  road  than  that  oropoaed  by  the  commission  as  part 
of'  the  state  highway.  If  the  authorities  of  the  eounty 
or  civil  subdivision  elect  to  have  all  or  any  part  of 
such  reimbursement  made  in  cash,  all  or  any  portion  of 
such  reimbursement  made  in  cash  may  be  used  for  the  pur- 
chase of  rights-of-way  for  state  highways  within  such 
county  or  civil  subdivision.  Where  money  has  been  raised 
or  set  apart  for  the  construction  of  roads  which  are 
designated  as  state  highways  and  contracts  have  b?en 
entered  into  requiring  expenditure  of  said  funds,  and 
in  all  oases  where  said  roads  are  under  construction  at 
the  time  this  article  shall  take  effect,  the  same  may 
be  completed;  and  the  counties  or  olvil  subdivisions 
wherein  said  roads  are  constructed  or  to  be  constructed, 
shall  have  all  the  benefits  of  this  section.  Where  two 
or  more  counties  or  minor  subdivisions  or  minor  sub- 
divisions In  two  or  more  counties  have  constructed  a 
road  which  is  taken  over  as  a part  of  the  state  highway 
system  and  reimbursement  is  to  be  made  under  the  provi- 
sions of  this  section,  reimbursement  shall  be  made  to 
each  county  or  minor  subdivision  In  proportion  to  the 
funds  contributed  by  each  in  the  construction  of  the 
roads  taken  over,  and  those  constructed  therewith  in 
each  county  or  in  the  territory  of  the  minor  subdivision 
of  sash  county.  Providing  that  the  county  or  other  sub- 
division thereof  shall  not  receive  as  refund  under  this 
article  a greater  sum  than  has  been  expended  on  said 
section  of  road  so  taken  over  by  the  state,  by  the  said 
county  or  subdivision  thereof.* 

Section  8138,  R.  S.  Ko.  1939,  provides  as  follows: 

"Any  county  or  other  civil  subdivision  having  funds 
of  its  own  arising  from  a road  tax  or  bond  issue  may 
expend  said  funds  in  the  building  of  the  state  road 
system  within  said  eounty  or  other  civil  subdivision 
as  designated  in  this  article;  provided  the  construction 
of  said  roads  is  under  the  supervision  and  according  to  the 
plans  of  the  highway  department  as  provided  for  in  this 
article,  and  all  money  so  expended  by  any  county  or  other 
civil  subdivision  shall , to  the  extent  of  the  apportion- 
ment of  such  county  o r other  civil  subdivision  herein 
provided  for,  be  repaid  to  such  county  or  other  civil 
subdivision,  as  soon  as  funds  arising  from  the  state  road 
fund  are  available  for  that  purpose.  Requisition  therefor 
shall  be  made  by  the  county  court  and  shall  be  honored 
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October  11 f 1933. 


Mr.  W.  Evans, 


by  the  proper  officer  of  the  state  highway  department.* 

Section  8137  speoif ically  provides  that  any  portion  or 
all  of  such  reimbursement  shall  be  made  either  in  the  fsrm  of 
additional  roads  or  in  cash,  at  the  election  of  the  county 
or  civil  subdivision  to  which  reimbursement  may  be  due. 

Section  8138  provides  that  all  moneys  expended  by  any  county 
or  civil  subdivision,  according  to  the  plans  of  the  highway 
department,  shall  be  repaid  to  such  county  or  oiTil  subdivision. 
Under  Section  8137,  if  the  authorities  elect  to  have  reimburse- 
ment made  in  cash,  subh  reimbursement  may  be  used  for  the  ur- 
pose  of  rights-of-way  for  state  highways  within  such  county 
or  civil  subdivision.  Seotion  8127  deals  with  roads  that 
wsre  in  existence  or  had  been  built  and  were  afterwards  t alien 
over  by  the  highway  department,  while  Seotion  8138  deals  with 
roads  whloh  have  besn  built  under  the  Centennial  Road  Lav 
under  the  supervision  and  according  to  the  plans  of  the  high- 
way department.  In  the  first  section  it  is  options!  as  to 
whether  the  refunds  shall  be  made  in  roads  or  in  cash,  while 
under  the  last  seotion  there  is  no  option  and  funds  expended 
under  Seotion  8138  must  be  repaid  in  cash.  It  is  therefore 
the  opinion  of  this  department  that  if  roads  had  been  con- 
structed prior  to  the  passage  of  the  Centennial  Road  Law,  which 
is  the  name  of  the  Act  under  whloh  the  highway  department  now 
functions,  and  such  roads  were  taken  into  the  highway  system 
that  it  is  optional  with  the  political  subdivision  wherslA  the 
roads  lay  whether  they  shall  be  reimbursed  in  the  fora  of 
additional  roads  or  in  cash.  However,  if  the  reads  -were 
actually  constructed  after  the  passage  of  the  Centennial  Road 
Law,  under  the  supervision  and  according  to  the  plans  of  the 
highway  department,  then  the  refund  will  be  mads  in  eash. 

Tou  do  not  stats  in  your  letter  how  the  money  of  this 
District  was  raised,  whether  by  a bond  issue  or  whether  as  a 
result  of  taxes  in  the  Road  District.  If  the  money  which  was 
expanded  on  the  roads  which  afterwards  entered  into  the 
highway  system,  was  raised  by  taxation,  then  we  believe  that 
the  money  refunded  under  either  Section  should  go  into  the 
treasury  of  the  district  and  could  bs  used  for  the  purpose 
of  building  additional  roads,  or  it  may  be  used  under  Seotion 
8137  for  the  purchase  of  rights-of-way  for  state  highways 
within  such  district.  If  the  refund  is  being  made  under  Sec- 
tion 8128  and  the  money  arose  from  taxation,  we  believe  that 
such  funds  should  go  into  the  treasury  of  the  district  and 
may  be  used  for  the  purpoaeof  building  roads  in  the  district. 

'te  find  no  authority  in  the  law  which  would  permit  the 
returning  of  this  refunded  money  to  the  taxpayers,  whether  the 
money  was  originally  raised  by  general  taxation  for  road 
purposes  in  the  district  or  whether  it  was  the  proceeds  of  a 
bond  issue  floated  by  the  district.  However,  if  the  money  emended 
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October  11,  1933 


Mr.  W.  Evans, 


on  the  roads  which  want  Into  the  highway  systemwas  the  proceeda 
of  & bond  issue  for  that  nurpose,we  think  a difficult  situation 
arises.  Section  20  of  Article  X of  the  Constitution  of  Missouri 
provides  as  follows: 

" The  moneys  arising  from  any  loan,  debt  or  liability, 
contracted  by  the  State,  or  any  county,  city,  town  or 
other  municipal  corporation,  shall  be  anplied  to  the 
purposes  for  which  they  were  obtained,  or  to  the  re- 
payment of  such  debt  or  liability,  and  not  otherwise.* 

Under  the  foregoing  constitutional  provision  money  raised 
by  a bond  issue  shall  be  expended  for  the  purposes  for  whloh 
the  bonds  were  voted  and  for  the  repayment  of  the  bonds  and 
not  otherwise.  If  the  money  which  went  into  the  roads  wr.ioh 
became  a part  of  the  highway  system  was  raised  by  a bond 
issue  and  such  bond  issue  covering  these  roads  has  not  been 
paid  off,  then  we  believe  that  the  *30,000.00  which  is  to  be 
refunded,  if  in  cash,  should  go  first,  to  discharge  the  bonds 
voted  for  by  the  District  which  built  the  roade.  If  the  bond 
issue  which  built  the  roads  that  went  into  the  system  has  been 
paid  off,  or  if  there  is  an  excess  after  the  retirement  of 
the  unpaid  bonds,  then  we  believe  that  the  balance  remaining 
becomes  the  property  of  the  road  district  and  may  be  used  for 
the  purpose  of  building  additional  roads  therein. 

It  ia  therefore  our  opinion  that  the  law  provides  no 
method  by  which  the  money  refunded  by  the  highway  department 
can  be  directly  returned  to  the  taxpayers.  If  the  refund  is 
made  under  Section  8137,  the  reimbursement  may  take  the  form 
of  additional  roads  or  cash,  according  to  the  election  of  the 
authorities  of  the  district.  If  made  under  Section  8138,  the 
refund  shall  be  in  the  form  of  cash,  as  there  is  no  option 
under  that  Section  to  refund  In  additional  roads,  Wiere  cash 
is  refunded  under  Section  8127,  it  may  be  used  for  the  numoee 
of  purchasing  rights-of-way  for  state  highways  within  the 
district,  or  it  may  be  returned  to  the  treasury  of  the  district 
to  be  used  for  the  purpose  of  Improving  or  constructing  roads 
in  the  district.  If  the  refund  is  made  under  Section  8128, 
the  cash  should  go  Into  the  treasury  of  the  district  and  may 
be  used  for  the  purpose  of  building  roads  therein.  In  the 
event,  however,  that  the  money  which  built  the  original  roads 
which  went  into  the  highway  system  cameribt  from  taxes  but  from 
a bond  issue  for  that  purpose,  then  the  refund, under  Section 
20  of  Article  X of  the  Constitution, must  first  be  applied  to 
retire  the  bonds  outstanding  which  paid  for  the  roads  that 
went  into  the  highway  system.  If  there  are  no  such  outstand- 
ing bonds,  then  even  though  the  money  came  from  a bond  issue, 
we  believe  it  should  be  returned  to  the  treasury  of  the  district 
and  used  for  the  purpose  of  improving,  repairing  and  building 
other  roads. 


TKEiS 
APPROVED : 


vtrnwnsw  rmwmmxr 


CRIB'S  APH)  RUVI3HMEVF : Child  abandonment  mean®  that  necessities 

of  life  are  not  provided  for  child. 


December  1933. 


FILED 

«7  7 

Z4 


non  . John  A.  Tv  ere  ole 

Prosecuting  attorney 
'ashing ton  County 
Potosi,  ’^ieaouri 


rear  ir.  versole : 

This  Is  to  acknowledge  your  letter  which  reads  as 

follows  1 


"I  have  been  urged  to  nroeecute  a case 
against  a young  father  for  hie  failure 
to  support  his  minor  child.  The  parents 
were  divorced  and  the  wdher  given  the 
cere  and  custody  of  the  child  which  is 
three  years  of  age*  The  father  was 
adjudged  by  the  court  to  pay  for  the 
support  of  raid  child  the  sum  of  ten 
dolls  pf  per  month,  he  could  do  this  if 
he  wanted  to  I think  but  seemingly  hasn't 
wanted  to.  At  least  he  hasn't  done  so. 

The  mother  and  child  are  living  with  her 
parents  and  the  child’s  grardfather  is  of 
course  keeping  them  supplied  with  all 
necessities  of  life.  The  grandfather  and 
mother  however  want  me  to  prosecute  the 
husband  for  his  failure  to  pay  for  the 
support  of  said  child  as  adjudged  b.  the 
court. 

I have  looked  up  the  law  quite  carefully 
I believe.  The  leading  care  seems  to  be 
State  vs.  Thornton  reported  in  23S  Missouri 
at  pa  e 306L.  C.  which  holds  that  if  some 
>ne  else  is  furnishing  the  necessary  support 
for  the  child  the  father  cannot  be  convicted. 


don • John  a 


verso le 


2 


I VC  a 22,  1935 


Severe 1 later  cases  have  been  decided  and 
all  see-;  to  follow  this  case,  however  the 
grandfather  is  not  entirely  satisfied  with 
my  opinion  that  under  the  circumstances  he 
cannot  wake  a case  out  of  this.  For  that 
reason  I would  very  much  anpreclate  your,, 
opinion  as  to  whether  I am  right  or  not. 


It  Is  our  opinion  that  your  opinion  concerning  the  above 
matter  Is  correct*  The  case  yon  referred  to,  State  v.  Thornton, 
232  db.  298,  1.  c.  306  and  306  holds* 

"The  statute  penalises  the  refusal  of  the 
father  to  supply  necessary  food,  etc. 
render  the  lew  pertain ingw  necessaries, 
a necessary  article  le  one  whioh  the 
party  actually  needs.  It  Is  not  enough  to 
show  that  the  article  Is  ner  se  classed 
as  necessary,  such  as  fooT'amT'c  loth  lag. 

It  irast  also  be  actually  needed  at  the  time." 


further, 

"The  Legislature  did  not  enact  this  law  for 
the  purpose  of  punishing  parents  for 
failure  to  do  their  duty  as  sueh.  Such  a 
purpose  wou"d  smack  too  strongly  of  oater- 
rial  government.  The  only  legitimate  object 
of  the  statute  Is  to  secure  to  Infants,  who 
are  In  future  to  become  c it 1 sens  of  the 
State,  proper  care;  such  care  as  Is  neces- 
sary to  protect  their  lives  and  health.  In 
other  words,  to  prevent  destitution. 

It  follows  from  the  foregoing  that  If  ln- 
Tent  children  are  receiving'  necessary  Tood. 
■'1  -■  V.  [ ' an  1 lodging  from  *ny  source,  there 

is  no  occasion  for  ttie  * tate  to  interfere 
Tjjjr  lsw  oVoSierwlts, * 


The  facts  in  this  case  are  similar  to  trios  s you  stated. 
This  case  has  never  been  overruled  by  the  Supreme  Court  although 
It  was  sought  to  be  distinguished  In  State  v*  Reims,  212  ‘«o.  App. 


:ion.  John  A.  ^«n-le 


s- 


Tec.  2f,  1933 


£31  ( t.  Louis  Court  of  appeal  a).  lowever,  In  rtate  v.  i Inter- 
bauer,  319  'To.  693,  the  Supreme  Court  of  His sour 1 again  affirmed 
the  rhornton  cane,  supra,  and  quoted  therefrom,  having  this  to 
say  in  regard  to  rtate  v.  Bel me  (1.  c.  696) t 


"The  Springfield  Court  of  Appeals  in  ite 
opinion  adopted  the  eon a true t Ion  given 
the  statute  in  the  Thornton  oase,  hold* 
ing  that  a«  It  appeared  the  child  was 
provided  with  necessary  food,  clothing 
and  lodging  bv  Its  grandfather,  the  con- 
viction could  not  be  sustained  and  It 
accordingly  reversed  the  Judgment  and 
discharged  the  defendant. 

In  State  v.  Reims,  212  Mo.  Ann.  £31,  263 
S.  W,  420,  the  St.  Louis  Court  of  Anneals 
soldi 

, and  the  mere  fact  alone  that  the 
child  was  being  sun  or ted  and  cared  for  by 
friends,  relatives,  or  b charitable  Insti- 
tutions, would  not  excuse  any  man  or  woman 
from  discharging  the  duty  Imposed  u~on  them 
by  law. * 

"e  think  this  ruling  It  op  nosed  to  the 
opinion  in  the  Thornton  case.” 


The  above  ease  Is  the  last  expression  of  the  Supreme  Court 
that  we  are  able  to  find. 


Section  4026  R.  S.  ’Ho.,  1929,  provides  In  part  pertinent 
as  follower 


"#  * * • or  If  any  man  or  woman  shell,  with- 
out good  cause,  abandon  or  desert  or  shall, 
without  good  cause,  fall,  neglect  or  refuse 
to  provide  the  necessary  food,  clothing  or 
lddglng  for  hie  or  her  child  or  children 
born  In  or  out  of  wedlock,  under  the  age  of 


Hon.  John  A,  v rsole 
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sixteen  years  etc.,  e or  the  shall  upon 
conviction,  be  punished  by  Imprisonment  In 
the  county  jell  not  more  than  one  year,  or 
by  fine  not  exceeding  one  thousand  dollars, 
or  by  both  such  fine  and  Imprisonment.  1 te." 


As  et&ted  above,  *e  concur  In  your  Interpretation  and 
opinion  of  the  law  as  applied  to  the  faets  In  your  ease* 


Youre  very  truly. 


■Tames  L.  iiorn^Jo  « tel 
. e distant  Attorney-General. 


AP  TiWPBi 


t oy  'JcTif  ftieff — 

Attorney-  General  * 


JLHiFO 


I.2VQTM 


Tf  ' 


January  10,  1933. 


Hon,  Sag  one  A,  Farris, 

Pro s' outing  ttorney  Hay  Co., 
Hi  chmond , 1 nso  url . 


Dear  : r.  Fat*rls: 


This  office  Is  In  receipt  of  your  letter  dated  January  6,  1933 
In  wh ioh  you  rake  the  following  inquiry: 

"May  a sheriff  appoint  his  nephew  as  hie 
deputy  and  not  violate  the  law  against  nepotism. 

You  understand  the  sheriff  is  on  a fee  basis  and 
the  deputy  would  only  receive  a salary  from  the 
sheriff.  He  would  not  collect  or  receive  any 
money  from  the  state  or  county.  ** 

See*  13  of  Art.  14  of  the  Constitution  of  the  State  of  issouri 
provides  as  follows: 

Nepotism,  by  any  officer  or  employe,  forbidden  - 
forfeits  office. 

;ny  public  officer  or  employe  of  this  state  or  of 
any  political  subdivision  thereof  who  shall,  by 
virtue  of  said  office  or  employment , have  the  right 
to  name  or  appoint  any  person  to  render  service  to 
the  State  or  to  any  political  subdivision  thereof, 
and  who  shall  name  or  appoint  to  ouch  service  any 
relative  within  the  fourth  degree,  either  by  consan- 
guinity or  affinity,  shall  thereby  forfeit  his  or 
her  office  or  employment . (Adopted  leb.  26,  1924.) 

The  above  provision  of  the  Constitution  baa  been  construed  by  the 
Supreme  Court  in  State  ex  inf.  Norman  vs.  Sills,  Circuit  Clerk,  28 

3.  . Sd,  363. 

You  do  not  say  in  your  letter  whether  the  person  desired  to  be  appoint- 
ed is  a nephew  by  affinity  or  consanguinity,  but  it  would,  not  matter, 
as  the  sheriff  is  prohibited  from  appointing  his  nephew  to  the  office 


(Hon,  Eugene  A*  Farris) 


of  deputy  sheriff  In  any  Rvent,  and  would  subject  himself  to  for- 
feiture of  his  office  in  so  doing. 

You  will  observe  that  the  constitutional  provision  above  uotod  does 
not  make  the  same  applicable  only  where  foes  are  to  be  roodived,  but 
that  would  make  no  difference,  as  the  Constitution  evidently  intends 
to  prohibit  the  appointment  to  office  of  a relative  In  the  degree 
therein  specified. 


Very  truly  yours. 


APPROVED: 


GILBERT  LAMB, 

Ass  * t . Attorney  General 


At  torney  Gen  oral 


A pl  > L A JL^  /?  f ^ ./  A i 
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February  9,1933 


Mr,  R oth  H.  Faubion, 
Prosecuting  Attorney 
Lamar,  Missouri. 


Dear  Sir: 

Beg  to  acknowledge  receipt  of  your  letter  with  copy 
of  bond  therein.  Assuming  all  blanks  in  form  of  bond  sent 
by  you  properly  filled  out  and  that  loam  was  made  under 
Section  9243  R.  3.  Mo.  1939,  I suggest  it  wil  L be  neces  ary 
to  have  exact  knowledge  of  what  occurred  in  the  way  of 
extension  of  time  without  consent  of  surety  before  it  can 
be  determined  whether  surety  is  liable  or  has  been  released 
by  extension  of  time  of  payment. 

In  Harburg  v.  Kumpf,  151,  Mo.  1.  c.  30,  Supreme 
Court  said: 


"It  has  been  uniformly  held  in  this  State 
that  if  a creditor  for  a valuable  con- 
sideration makes  an  agreement  with  the 
principal  debtor  which  suspends  the  right 
to  sue  on  uhe  demand  for  a definite  period 
of  time  without  the  consent  of  the  surety , 

TT  operates  to  discharge  the  surety." 

And  same  volume  and  page,  the  court  further  said: 

"And  in  that  case  (referring  to  69  Mo.  l.c. 
542)  it  is  also  held  that  payment  of  interest 
in  adv  nee  is  a sufficient  consideration  to 
support  the  contract  for  extension. 11 

And  in  West  vs.  Brison  99,  Mo.  1.  c.  693,  it  is  said: 

"Where  the  surety  claims  to  have  been  dis- 
charged by  reason  of  an  agreement  between 
the  creditor  and  the  principal  debtor, 
extending  the  time  of  payment,  it  must 
appear  that  the  agreement  was  upon  a 


valuable  consideration  and  that  the  exten- 
sion was  for  a definite  period  of  time." 

And  in  Petty  vs.  Douglas,  76,  Ho.  70,  it  was  held; 

"That  payment  of  interest  tnen  due 
on  a matured  note  and  part  payment 
of  the  principal  was  no  valid  con- 
sideration for  an  agreement  to  extend 
time  and  the  surety  was  not  thereby 
discharged. " 

And  in  Qwings  vs.  McKenzie,  133  Ho,  323,  it  was  held: 

"That  an  agreement  to  extend  for  which 
there  was  no  consideration,  except  the 
1 e;;al  consequences  of  accruing  interest. 
according  to  the  tenor  of  the  note,  was 
not  valid. " 

The  principal  underlying  the  cases  is  that  mere  agreement 
by  principal  to  do  what  tenor  of  note  or  bond  ca}.ls  on  him 
to  do  will  not  constitute  sufficient  consideration  for  contract 
to  extend  without  consent  of  surety  ancT  wiTI  not  release  surety 
but  oontra  a contract  to  pay  interest  in  au vane e which  tenor 
of  note  or  bond  does  not  require  is  a good  and  valuable  con- 
sideration moving  to  the  creditor  and  will  if  made  without 
consent  of  surety  discharge  surety. 

On  account  of  above  rule  of  commercial  law  the  Supreme. 
Court  said  in  Harburg  vs.  Kumpf,  151,  Mo.  l.c.  32; 

"We  hold  therefore  that  the  promise  of  a 
holder  to  extend  a note  after  maturity  for 
a definite  period,  based  on  no  other  con- 
sideration than  the  promise  of  the  maker 
to  keep  the  money  during  that  period  and 
pay  interest  thereon  according  to  the 
legal  tenor  and  effect  of  the  note  is  not 
cased  on  a valid  consideration,  the  promise 
to  extend  is  not  binding  and  if  there  is 
a surety  on  the  note  he  is  not  discharged 
although  the  attempted  agreement  for  ex- 
tension was  m de  without  his  knowledge  or 
consent. " 


And  in  Investment  Co.  vs.  deales,  277,  Mo.  p.366  the  court 


division  one  said; 


"The  payment  of  interest  by  the  maker, 
in  advance  or  after  due,  although  it 
tolls  the  Statute  of  Limitations,  does 
not  release  indorsers. " 

And  in  378,  Mo.  l.c.  518,  in  Baade  v.  Cramer,  the  court  said; 

"Although  the  maker  of  a negotiable  note 
did  not  indorse  or  authorize  the  indorse- 
ment thereon  of  a memorandum  extending 
the  time  of  payment,  yet  if  it  was  made 
at  his  solicitation  and  in  accordance  with 
his  agreement  with  the  payee,  in  good  faith 
and  based  on  a sufficient  consideration, 
and  stated  the  conditions  of  the  extension, 
the  agreement  constituted  a valid  and  sub- 
sisting contract." 

And  in  same  case  on  s ame  page  the  court  said; 

"Extension  of  a negotiable  note,  absent  a 
memorandum  indorsed  thereon,  can  be 
established  by  parol  testimony;  and  an 
agreement  to  extend  the  time  of  payment  may 
be  made  v.rbully,  and  independently  of  the 
deed  of  trust  given  to  secure  the  note. " 

And  in  83,  Mo.  p.  31  the  court  said; 

"And  extension  of  the  time  of  payment  of  a 
promissory  note,  for  a definite  period, 
by  agreement  between  the  payee  and  maker, 
will,  if  based  upon  a sufficient  consideration 
discharge  the  surety. if  made  without  the 
latter's  k no wl edge  and  consent. The  payment 
of  interest  in  advance  in  pursuance  of  such 
agreement  is  a good  and  valuable  consideration. 

And  in  the  case  of  Jobe,  Admx,  v.  Buck  and  Hosely,  334,  M.  A. 

632,  the  court  held: 
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s landing  alone,  is  insufficient  to  show 
extension  'of'  "time  so  as  to  release  surety. 11 

And  so  if  the  right  to  sue  is  not  suspended  by  agreement 
between  the  payee  and  principal  debtor  the  payment  of  interest 
in  advance  or  payment  as  it  becomes  due  and  after  maturity 
note  is  allowed  to  continue  unpaid  with  such  payments  of  interest, 
without  consent  of  surety  he  is  not  discharged. 

And  so  in  last  above  cited  case,  324,  II.  A.  l.c.639 — Wherein  court 
held  the  surety  w s not  released  although  she  had  no  knowledge 
of  payments  of  interest,  and  giving  its  reason  for  such  holding 
the  court  said: 

“T;  ere  is  nothing  in  the  facts  to  show  that 
plaintiff  ever  divested  itself  of  the  power 
to  sue  at  any  time.  There  never  was  a 
time,  during  the  long  period  of  indulgence 
disclosed  by  this  record,  that  the  appellant 
as  surety  could  not  have  paid  off  the  amount 
due  un  the  note,  and  then  pursued  her  -emedy 
ag: inst  tne  principal  debtor  for  the  amount 
so  paid. 11 

The  underlying  principle  that  is  the  basis  of  rel  ase  of  the 
sureties  on  account  of  extension  given  principal  without  surety's 
consent  is  that  to  effect  a release  the  extension  must  in  some 
way  materially  affect  the  surety  in  his  right  of  reco^ se  agr-inst 
the  principal. 

From  the  forgoing  citations  of  authorities  you  will  I think 
agree  that  you  should  as  far  as  you  can  do  so  write  the  Attorney 
Gener  1 what  facte  exist  and  can  be  proven  by  surety  to  show  a 
definite  extension  of  tim  to  principal  for  a fixed  period, 
of  time  and  just  what  consideration  if  any  w s paid  by  way  of 
interest  or  otherwise  by  principal  to  myee  and  whether  or  not 
interest  paid  before  maturity  of  obligation  for  extensionor 
after  maturity,  and  whether  or  not  interest  was  paid  In  advance 
as  a consideration  for  extension  and  whether  agreement  for 
extension  was  oral  or  in  writing,  or  by  way  of  a mi  morandum  on 
the  obligation  or  on  some  other  piece  of  pa.per.  Also,  what  proof 
if  any,  surety  can  produce  to  show  he  did  not  consent  to  the 
extension. 

In  snort,  write  the  Attorney  General  all  the  facts  you  can 
obtain  bearing  on  the  extension.  When  all  the  facts  you  can 


unearth  are  submitted  to  t.  is  office,  it  will  promptly  give 
you  its  opinion  based  on  the  facts  submitted  . 

In  your  letter  of  January  34th  you  say: 

"I  would  be  pleased  to  have  an  opinion 
from  yju  on  the  following  facts;  to  wit: 
whether  or  not  in  the  school  fund  bond 
enclosed  is  the  security  liable  in  case 
the  loan  is  continued  or  extended  with- 
out the  notification  or  consent  of  the 
security.  The  county  court  is  beset 
with  sucn  a circumstance.  A party  who 
was  security  on  a school  fund  bond  is 
b- Iking  in  the  payment  of  a deficiency 
after  the  sale  of  a property  on  the 
ground  that  he  is  not  liable  because 
said  loan  w;s  extended  without  his 
consent. rt 

The  foregoing  authorities  disclose  a simple  extension  unless 
bas  d on  a legal  consideration  as  outlined  in  above  authorities 
would  not  release  surety.  For  release  must  be  based  on  extension 
agreement  oral  or  written,  definitely  proven,  and  on  a valid 
consideration,  and  extension  must  be  for  a fixed  definite  period 
of  ti.  .e,  and  without  consent  of  surety. 

The  attorney  General  will  be  pleased  to  render  you  all  the 
assistance  within  his  power  in  this  matter. 


Very  respectfully 


APPHOV  .D 


Edward  c.  Crow. 


Ecc:ia: 


ROT  McKITTRICK 
Attorney  General. 


CGUKTY  COURT 


ction  against  surety  on 
•*. Vij ut  foreclosure  of  mort-;. 


Honorable  Roth  H.  Faubion 
Prosecuting  Attorney 
Lamar,  Missouri 


Desr  Mr,  F ublon 


Me  acknowledge  receipt  of  your  letter  dated 
February  6#  1933,  which  letter  Is  as  follows: 

"In  1926,  A and  B,  husband  end  wife,  borrowed 
$1900,00  from  the  common  achoolfund  of  Barton 
County  and  executed  to  the  county  their  school 
fund  bond  with  C and  D as  sureties  on  this  bond. 
They  also  undertook  to  secure  the  same  by  a 
school  fund  mortgage  on  a piece  of  property  In 
Golden  City,  Mo.,  but  the  scrivener  in  drawing 
this  mortgage,  by  mistake  located  the  property 
in  Lamar, Mo, which  of  course, failed  to  convey 
the  legal  title  to  the  property. 

Default  has  been  made  in  the  payment  of  this 
loan  and  it  now  becomes  necessary  to  either  feform 
this  mortgage,  sell  the  property  and  then  sue  on 
the  bond  for  a deficit  as  the  property  will  not 
sell  for  enough  to  satisfy  the  loan. 

The  courts  seem  to  hold  that  if  default  be  made 
in  the  payment  of  a school  fund  loan  it  becomes 
the  duty  of  the  sureties  to  pay  this  debt  and 
then  look  to  their  principle  and  the  property 
mortgaged  for  their  satisfaction  70  Mo.  645, 

61  Mo.  332,  52  A, 351, and  13  A.  99. 

It  would  require  one  term  of  court  to  correot 
the  mortgage,  another  to  sell  the  property  and  a 
third  to  sue  on  the  bond.  This  would  occasion 
considerable  delay  and  expense.  I am  unable  to 
see  any  reason  why  the  county  cannot  sue  directly 
on  the  bond.  This  would  facilitate  matters  a 
greet  deal,  I mepn  a direct  suit  without 
foreclosing  the  mortgage. 

I would  like  your  opinion  on  this  question.  I 
hate  to  ask  haBte,  but  we  must  have  this  for  our 
April  Term  of  Circuit  Court,  so  if  possible  please 
do  this  quickly". 


Ho  Horrible  Roth  H.  Faubion, 


2- 


February  11,  1933 


The  law  governing  the  situation  presented  by  your 
letter  has  been  determined  by  the  Supreme  Court  of  this  state 
in  Johnson  County  v.  Gllkeson,  70  Ho.  645,  the  oourt  saying: 

"This  was  a suit  against  Gllkeson  and  Brammer, 
securities  for  one  Swan  on  a bond  given  the  county 
for  the  use  of  school  township  number  44,  Range  28, in 
1866.  The  defense  on  the  part  of  Brammer  was,  that 
he  gave  notice  to  the  plaintiff  to  sue  or  to 
foreclose  a mortgage  on  Swan's  property,  and  by 
reason  of  the  neglect  of  the  county  to  do  either 
within  the  thirty  days  after  the  notice,  the  debt 
was  lost  so  far  as  the  principal  was  concerned  by 
his  insolvency  after  the  notice.  Another  defense  was, 
that  the  name  of  Eads,  another  security  on  the  bond 
when  it  was  signed,  had  been  erased.  In  regard  to 
this  last  defense  the  court  found,  as  a matter  of 
faot,  that  it  was  not  true,  and  the  evidence 
authorized  the  finding.  *nd  the  only  question  here  is 
as  to  the  first  defense.  / s this  court  has  already 
decided  this  question  in  two  cases,  (Cedar  Co.v 
Johnson,  50  Mo.  225,  and  Jasper  Co . v . Shanks , 61  Mo. 332.) 
it  is  useless  to  look  into  the  long  list  of  authorities 
elsewhere  cited  by  the  counsel  for  appellant,  Whether 
this  right  olaimed  here  is  under  our  statute  or  at 
common  law,  the  result  1b  the  same,  since  the  court 
has  declared  that  "one  who  becomes  a surety  on  suoh 
public  bonds  must  hold  himself  ready  to  pay  it,  if 
the  principal  fails;  and  if  he  fears  his  insolvency, 
he  should  pay  the  obligation  and  oollect  it,  if  he 
can,  of  his  principal;  but  he  will  not  be  discharged 
on  account  of  the  negleot  of  pubbio  officers. 

Judgment  affirmed",  (oases  cited) 

There  is  no  legal  obstacle  to  the  county  maintaining 
an  independent  action  on  the  bond,  however,  the  court  eculd  as 
properly  maintain  an  action  to  correct  the  mutual  mistake  made  in 
the  drawing  of  the  mortgage  if  it  was  a mutual  mistake,  end  in  the 
snae  action  ask  for  a foreclosure  of  the  county  mortgage  and  get  a 
deficiency  judgment  against  the  sureties,  having  made  the  sureties 
a party  to  the  action,  the  sureties  would  doubtless  be  subrogated 
to  the  rights  of  the  county  so  far  as  the  correction  and  foreclosure 
of  the  mortgage  is  concerned.  See  State  ex  rel  v. Davidson, 

315  Mo.  549. 

Very  truly  yours, 


GILBERT  LAMB, 

APPROVED:  Assistant  Attorney  General. 


Attorney  Oener  1. 
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GAME  & FISH;  Pet  deer  required  by  Section  8E47  R.  S.  Mo.  19E9  to  be 
licensed  under  Section  8199  R.  £.  Mo.  19E9. 


March  17th, 1333 


I 

Hon.  Roth  H.  Faubion, 

Prosecuting  Attorney  of  Barton  County, 
Lamar,  Missouri. 


F1L€D 

2 7 
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Dear  Sirs  - 

I acknowledge  receipt  of  your  inquiry  of  February  £3ru,  1933  re- 
questing an  opinion  on  certain  f&cts,  which  request  reeds  as  follows* 

" About  the  15th  of  December,  193£  Mr.  John  Gray 
of  this  city  bought  a 7 months  old  buck  deer  from 
Dolan  Park  in  Springfield,  Missouri. 

He  bought  said  deer  for  a pet  and  for  no  other 
purpose.  The  deer  seems  to  be  v^ry  gentle  and  docile 
as  a dog.  It  is  not  to  be  used  for  scientific  or 
propagating  purposes. 

The  Game  and  Fish  Department  has  ordered  the 
deputy  game  warden  to  either  force  the  owner  to  buy 
a permit  or  for  said  game  warden  to  confiscate  the 
deer  and  to  arrest  the  said  owner,  using  sections 
8198  and  8£99  R.  £>..  Mo.  19£9. 

Mr.  Gray  is  a responsible  man  and  wants  to  do 
the  right  thing  in  this  matter.  However  he  cannot 
find  anything  in  the  law  that  applies  to  his  case. 

I am  at  a loss  to  know  just  how  to  act.  The  depart- 
ment wants  me  to  act,  but  it  seems  to  me  that  the 
action  will  not  stand  up. 

Could  your  office  please  render  me  your  opinion 
as  to  the  status  of  said  owner  etc.,  and  as  to  whether 
he  is  liable  under  said  sections  to  buy  a permit  or 
not?* 


The  section  having  particular  bearing  on  this  situation  is  Section 
3147,  h.  fa.  of  Mo.  1919  and  appropriate  parts  of  which  read  as  fol  ows: 


•SEC.  8E47 . POSShfaSI  jN  OF  GAMi  IK  CLOSiM:  SEASON— PEHALTY. 
Any  person  who  shall  have  in  his  possession  * * * any 
* * *game  * * *during  the  closed  season  prescribed  by 
law  therefor,  * * * except  when  such  possession  * * * 
is  permitted  th  reunder,  shall  be  guilty  of  a misdemeanor 
and  the  game  warden  * * ^hereby  * * * authorized  to  * * * 
confiscate  any  * * *game  * * *from  any  person  v.ho  may 
be  holding  the  same,  in  violation  of  this  article." 


Hon,  Roth  H,  JF&ubion 


March  17th,13Z3 
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This  act  is  a valid  exercise  of  our  police  power  of  the  State, as 
al-L  game  belongs  to  al^.  the  people  in  their  collective  sovereignty , 
and  its  posses,  ion  and  use  is  subject  to  the  regulations  of  the  State. 
The  Supreme  Court  has  stated  ihis  in  the  following  language: 

Haggerty  v.  Ice  Mfg.  & Storage  Co.,  145  Mo.  £38. 

fl*  * *the  common  ownership  of  game,  v/hich  otherwise  would 
remain  in  the  body  of  the  people,  is  lodged  in  the  State 
to  be  exercised  like  all  other  governmental  powers  in  the 
State  in  its  sovereign  capacity,  to  be  exercised  in  trust 
for  th  benefit  of  the  people  and  subject,  of  coarse,  to 
such  regulations  and  restrictions  as  the  sovereign  power 
may  see  fit  to  impose.  Such  regulations  appropriately 
fall  within  the  domain  oi'  the  police  power  of  the  State.11 

Greer  v.  Connecticut  161  U,  £.  519,  1,  c.  5E£. 

"From  the  earliest  traditions  the  right  to  reduce  animals 
FERAE  NATURAE  to  possession  has  been  subject  to  the  con- 
trol of  the  law-giving  power. n 

50  far  as  the  acts  for  the  preservation  of  fish  and  game  are  concerned 
they  operate  on  aim  affect  all  game,  whether  raised  in  captivity  or 
not,  and  deer  are  included  in  the  term  Hgamen. 

State  v.  'teber,  £05  Mo.  1.  e.  44 

"The  term  * game  animals*  as  used  in  the  title  of  the  act 
includes  all  kinds  of  deer  within  this  Goats,  whether 
wild  or  reduced  to  captivity. 

No  owner  of  deer  raised  in  captivity  has  a better  title 
thereto  than  has  the  hunter  at  common  law  to  the  deer 
captured  or  killed  by  him,  * * 

Now,  therefore,  such  possession  of  deer  being  unlawful  under  Section 
8247  it  would  seem  that  the  only  manner  in  which  Mr.  Gray  can  continue 
in  possession  of  this  deer  is  to  bring  himself  within  the  provisions 
of  the-  article  which  will  allot,  him  to  retain  possession  of  the  deer. 

Sections  3E9S  and  0299  R.  5.  of  Mo.  I9£S  require  certain  conditions 
be  met  before  the  restrictions  of  Section  8£47  can  be  lifted.  Goction 

51  98  provides  for  permit  or  license  for  the  transportation,  taking, 
capturing, killing  or  importation  of  deer.  Section  3299  provides  for 
the  permitting  of  raising  and  propagation  o..  deer.  Possession  is 
permissible  under  the  latter,  but  not  under  the  former,  except  insoi'ar 
as  is  permissible  to  accomplish  the  transportation,  taking,  capturl  g, 
killing  or  importing. 
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Section  8199  provides, 

DThe  issuance  of  such  licenses  shall  be  discretionary 
wlh  the  state  game  and  fish  commission,  * * *R. 

If  in  his  discretion,  the  commission  gill  issue  Mr.  Gray  a permit 
under  Section  3139,  Mr.  Gray  may  lawfully  and  legally  retain  possession 
of  his  7 months  old  bucJE.  Ii  noc,  Mr.  Gray  is  subject  to  the  penalties 
provided  for  in  Section  8147. 

Very  truly  yours. 


HARRY  G.  WALTER,  Jr., 
assistant  Attorney-General 


HGl/mh 


APPRO VLB: 


ROY  UciCITTRICK 
Attorney  General 


4*  HE: Refund  money  for  roads  ^vs^so-cia^roa^ 

tn  nurchase  farm  to  market  right-oi-wajrs,  ...ci  . 

district  has  no  authority  to  borrow  money  from  county. 

j,,-J  — - Sf  'll  1 ”"to  ' ^ 


A 


April  bth,13Z3 


Hon,  E.  A.  Farris, 
Prosecuting  Attorney, 
i*ay  County, 
hichmonc,  Missouri. 


£»oar  Slrt- 


lour  request  for  aa  opinion  has  been  receiver  pertaining  to  the 
following  questions* - 

“1.  Has  the  County  Court  the  right  to  use  r fund  money 
obtained  from  the  State  in  the  purchase  of  right- 
of-way  of  Farm  to  M'  rket  Roaas* 

£1*  C*n  the  County  Court  nd  special  hosd  Districts 
make  agreement  by  which  the  County  Court  advances 
money  for  the  purchase  of  right-of-ways  to  he 
repaid  by  Special  hos.d  District, 

3,  Honey  advanced  toward  the  purchise  of  right-of-way 
will  be  money  In  the  excess  of  the  amount  necessary 
to  pay  off  the  bonds  of  the  County.” 

Paragraphs  1 and  3 in  your  request  are  so  correlated  that  they 
will  be  tre  ted  together, 

(l)  The  farm  to  market  roads  we*e  authorix&d  by  the  Constituti  >m>l 
amendment  ci eating  the  &tate  Highway  system;  Section  44a  Article  IV 
of  the  Missouri  Constitution. 

Section  3 lie 7 n,  fc.  Mo.  li£9  relating  to  the  reimbursement  of  counties 
In  cash  provides: 

a*  * »aii  or  ony  portion  of  such  reimbursement  % de  In 
cash  jou  t*  fa*  the  ^urch;  sa.  of  _r  Uht-of-oa/ s f or 

State  hl£h>".ys  within  such  county  or  civil  subdivision. * 

A farm  to  market  road  is  a state  highway  within  tht*  definition  lr  id 
down  in  *n-ction  839Z  Mci.  1923. 

It  is  the  opinion  of  this  office  thot  the  county  oourt  has  the 
authority  to  use  refund  soney  obtained  fron  the  fit-ite,  «fc'ch  is  In 
excess  of  the  aauunt  necessary  to  pey  off  the  bonds  of  the  county, 
in  the  purchase  of  right-of-ways  for  frnrm  to  mu  rice  t royds. 

(£)  fctai^e  your  request  for  on  o inion  doea  not  state  under  what 
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special  road  district  law  your  road  districts  ar  organised,  we 
are  assuming  for  the  purpose  of  this  opinion  that  they  are  organized 
under  Article  9,  Chapter  42,  h.  s.  Mol  1329.  The  powers  and  duties 
of  the  special  road  district  board  are  set  out  in  Section  8033, 
h.  £.  Mo.  1329; 

n * * * to  construct,  improve  and  repair  * * highways." 

Section  8047,  R.  S.  Mo.  1929  provides  that  the  district  road  fund 
shall  be  disbursed  only, 

**  * * for  working,  repairing  and  improving  public 
roads  of  such  districts  * **,  and  for  no  other  purpose; 
and  up  a»ft  tfae-:eaf  shall  fc,e  wd  fgr  a&ylhft  fanaflgg 
frbd  ?p§tg  fpr  ppgfliH*  h fit  raadg«" 

The  authority  of  the  special  road  district  to  obtain  money  in  advrnce 
of  its  revenues  is  limited  to  the  methods  set  out  in  Section  3053 
h.  S.  Mo.  1929;  namely,  (l)  issuing  anticipation  wr rants  to  the 
extent  of  one  year's  income,  and  (2)  by  a bond  issue.  A special 
road  district  may  issue  bonds.  Harris  v.  Bond  Co.  244  Mo.  664,l.c.63£. 
!’*e  are  therefore  of  the  opinion  that  the  special  road  district  has 
no  authority  to  borrow  money  from  the  county  court.  There  is  no 
statute  authorizing  the  county  court  to  loan  money  to  the  road  district. 

Section  8127  5.  Mo.  1929,  provides  that  the  reimbursement  shall 

be  made  to  counties  or  other  'civil  subdivisions'.  The  term  "civil 
subdivisions"  includes  a road  district.  Section  8132  h.  S.  Mo.  1929. 

It  appears  therefore  that  if  any  of  the  reimbursement  funds  are  for 
roads  taken  over  by  the  State  that  originally  belonged  to  a special 
foad  district,  that  the  refund  covering  this  road  in  the  special 
road  district  belongs  to  the  special  road  dist  ^ct  funds. 

It  Is  therefoie  the  opinion  of  this  department  that  (l) the  refund 
money  in  excess  of  the  amount  necessary  to  pay  off  the  bonds,  may 
be  used  for  the  purchase  of  right-of-ways  for  farm  to  market  roads; 

(2)  that  the  county  court  has  no  authority  to  advance  money  to  a 
special  road  district  and  the  special  road  district  has  no  authority 
to  borrow  money  from  the  county,  for  the  purchase  of  right-of-ways 
for  farm  to  market  roads. 


Respectfully  submitted. 


FhAMKLM  E.  fii  AlAlt 
Assistant  Attorney  General 


APPROVED: 


1v5y  McXlT TRICK 
Attorney  General 


FZu/wh 


PROSECUTING  ATTORNEYS  - Duty  of  County  to  furnish  office, 

stationery,  etc. 


Filed:  #27 


May  25,  1933 


Honorable  Charles  Farrar 
Prosecuting  Attorney 
Dallas  County 
Buffalo,  Missouri 

Dear  Mr.  Farrar: 

We  have  your  letter  of  April  24,  1933,  in  which  you 
request  an  opinion  from  this  department  on  the  question  of 
whether  or  not  the  county  court  of  your  county  is  required  to 
furnish  you  an  office,  stationery,  etc.,  which  letter  is  as 
follows : 


"I  am  the  prosecuting  attorney  of  Dallas  County, 
Missouri,  and  on  account  of  lack  of  office  room 
in  the  court  house  I am  forced  to  rent  an  office 
elsewhere.  Is  the  county  required  to  furnish  me 
an  office,  stationary,  postage,  telephone,  fuel, 
etc .? 


Please  give  me  an  opinion  on  the  above." 

At  the  outset,  we  wish  to  state  that  the  courts  of 
this  State  in  regard  to  furnishing  offices,  janitor  service, 
stationery,  postage  and  equipment  for  the  county  officers 
have  adopted  a liberal  policy. 

The  first  case  on  this  question  so  far  as  we  are  able 
to  find  is  the  case  of  County  of  Boone  v.  Todd,  3 Mo.  140,  in 
which  the  court  held  that  where  the  county  had  not  provided  an 
office  for  its  circuit  clerk  the  court  said: 

"The  county  has  no  right  to  throw  this  burden  on 
the  clerk.  1 

And  further  that  the  county  was  required  to  furnish  him  an  office. 
Also,  to  the  same  effect  is  the  case  of  St.  Louis  Co.  Court  v. 
Ruland,  5 Mo.  268,  in  which  the  court  held  that  the  county  courts 
are  bound  to  allow  their  clerks  their  expenses  for  fuel. 
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In  the  case  of  Saylor  v.  Nodaway  County,  159  Mo. 

520,  under  a statute  providing  that  the  necessary  expenses 
incurred  by  the  probate  court  "for  books,  stationery,  furniture, 
fuel  and  other  necessaries  shall  be  paid  by  the  county",  the 
court  held  that  the  county  court  was  compelled  to  pay  the 
probate  Judge  for  postage  stamps  used  in  the  discharge  of  his 
official  duties. 

In  the  case  of  Ewing  v.  Vernon  County,  216  Mo.  68l, 

1.  c.  692,  involving  what  the  recorder  may  have  for  equipment 
and  expenses,  the  court  said: 

"There  is  not  a word  in  the  chapter  relating  to  pro- 
viding chairs,  desks,  pens,  ink,  stationery,  stoves, 
racks,  tables,  spittoons  or  other  office  paraphernalia. 

There  is  even  no  word  relating  to  a room  in  which  to 
keep  his  office  or  fuel  to  heat  it  but  when  we  read 
other  provisions  of  the  general  statutes  relating  to 
building  a court  house  and  heed  the  underlying  theory 
that  county  offices  should  be  kept  there,  all  questions 
relating  to  a room  vanish." 

In  the  companion  case  of  Ewing  v.  Vernon  County,  216  Mo. 
696,  the  court  held  that  the  sheriff's  office  is  entitled  to 
janitor  service  at  the  expense  of  the  county  and  it  is  the  duty 
of  the  county  court  to  reimburse  the  sheriff  for  reasonable  out- 
lays for  such  services. 

In  Buchanan  v.  Ralls  County,  283  Mo.  10;  222  S.  W. 

1002,  the  Supreme  Court  held  that  it  was  the  duty  of  the  county 
to  furnish  the  county  treasurer  with  suitable  office  space,  heat, 
lights  and  janitor  service  under  the  statute.  Section  12136, 

R.  S.  1929,  which  provides  that, 

"The  county  court  shall  provide  said  county  treas- 
urer with  suitable  rooms,  and  secure  a vault  In  the 
court  house  or  other  buildings  occuoied  by  county 
officers  ******.'' 

In  46  C.  J.,  p.  1018,  it  is  said, 

"The  right  of  an  officer  to  compensation  for  expenses 
incurred  by  him  in  the  performance  of  an  official 
duty  must  be  found  in  a provision  of  the  constitu- 
tion or  a statute  conferring  it  either  directly  or 
by  necessary  Implication,  and  the  officer  cannot  re- 
cover compensation  additional  to  the  compensation 
fixed  by  statute  for  such  expenses.  But  where  the 
law  requires  an  officer  to  do  that  which  necessitates 
an  expenditure  of  money  for  which  no  provision  is 
made  to  supply  him  with  cash  in  hand,  he  may  make 
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the  expenditure  out  of  his  own  funds  and  have 
reimbursement  therefor,  and  where  a public  duty 
is  demanded  of  an  officer  without  provision  for 
any  compensation,  the  expense  must  be  borne  by 
the  public  for  whose  benefit  it  is  done.” 

In  many  instances  there  are  no  statutory  provisions 
for  certain  county  and  state  officers  in  what  they  shall  have 
for  expenses  and  office  equipment,  but  we  find  that  it  has 
been  the  attitude  of  the  Supreme  Court  that  where  there  is  an 
express  grant  of  power  it  carries  with  it  such  implied  powers 
as  are  necessary  to  carry  out  the  purposes  of  the  authority 
granted. 


It  is  an  established  rule  of  construction  that  a long 
continued  interpretation  of  statutes  by  public  officers  charged 
with  their  execution,  while  not  controlling  upon  the  courts,  is 
entitled  to  special  consideration.  In  Ewing  v,  Vernon  County, 

216  Mo.  supra,  1.  c.  689,  the  court  said: 

"Show  me,  said  a great  judge,  what  has  been  done 
under  a deed  and  I will  show  you  what  the  deed  means. 

By  the  same  doctrine,  show  me  what  by  the  concensus 
of  what  public  official  interpretation  has  been  done 
under  a statute,  and  I will  show  you  what  it  probably 
means.  Citing,  Scanlon  v.  Childs,  33  Wise.  0S3; 

Packard  v.  Richardson,  17  Mass.  144;  Donaldson  v. 

Allen,  213  Mo.  1.  c.  299  and  300.” 

In  all  of  these  cases  the  statutes  have  not  been  ex- 
plicit on  what  should  be  furnished  each  county  official,  yet 
the  courts  have  adopted  a liberal  view  in  the  Interest  of  effi- 
ciency of  the  offices  and  the  officers  In  the  performance  of 
their  duties. 


It  is  our  opinion  that  where  the  county  court  has  not 
provided  an  office  in  the  court  house  for  a prosecuting  attorney, 
he  should  not  be  required  to  furnish  an  office,  stationery,  fuel 
and  postage  out  of  his  salary. 

The  Supreme  Court  said  in  Ewing  v.  Vernon  County,  2l6 
Mo . , supra , 1 . c . 695 : 

"Fees  are  the  income  of  an  office.  Outlays  inher- 
ently differ.  An  officer1 s pocket  in  no  way 
resembles  the  widow’s  cruse  of  oil.  Therefore 
those  statutes  relating  to  fees,  to  an  income, 
and  the  decisions  of  this  court  strictly  constru- 
ing those  statutes,  have  nothing  to  do  with  this 
case  relating  to  outgo.  ****** 

It  must  not  be  expected  that  this  court  will  throw 
down  statutory  safeguards  for  the  protection  of  the 
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treasuries  of  the  counties  of  this  State,  or  in 
any  way  countenance  looseness  in  their  business 
affairs.  But  on  the  other  hand  we  shall  not  con- 
strue our  statutes  so  as  to  produce  a harsh  or 
ridiculous  result  and  one  not  within  the  fair 
meaning  of  our  laws. 

The  conclusion  we  have  come  to  comports  with  the 
general  doctrine  announced  in  23  Am.  and  Eng. 

Ency.  Law  (2  Ed.),  388,  'Where,1  say  the  editors 
of  that  standard  work,  'the  law  requires  an  officer 
to  do  what  necessitates  an  expenditure  of  money 
for  which  no  provision  is  made,  he  may  pay  therefor 
and  have  the  amount  allowed  him.  Prohibitions 
against  increasing  the  compensation  of  officers  do 
not  apply  to  such  cases.  Thus,  it  is  customary  to 
allow  officers  expenses  of  fuel,  clerk  hire,  station- 
ery, lights,  and  other  office  accessories.'  ' 

In  15  C.  J.,  p.  505,  it  is  said: 

"in  most  jurisdictions  It  is  held  that  a proper  inter- 
pretation of  the  statutes  authorizes  the  payment  of 
necessary  Incidental  expenses  of  the  county  officials, 
such  as  postage,  stationery,  mileage,  and  kindred 
expenditures  from  the  county  funds." 

It  is  the  opinion  of  this  office  that  if  the  Prosecuting 
Attorney  is  not  furnished  an  office  In  the  court  house  or  in  some 
other  building  at  the  county  seat  by  the  county  court  where  he  might 
transact  his  official  business,  then  he  has  a right  to  provide  an 
office  and  fuel  for  same,  and  it  is  the  duty  of  the  county  court  to 
pay  for  same  within  reasonable  limits. 

It  Is  our  further  opinion  that  stationery,  postage 
and  the  telephone  should  be  furnished  by  the  county  for  his  use  in 
the  transaction  of  the  official  duties  of  his  office,  and  paid  for 
out  of  county  funds . 


Yours  very  truly. 


COVELL  R.  HEWITT, 

Assistant  Attorney-General. 

Approved 

Hoy  McKlttrick 

Attorney-General . 


fiE*  of  beer  by  one  person  under  penal t issued  to 

another. 


J 


H a.  both  fi.  Fsufelon, 

‘ ros  cuting  ; t o i n cy , 

Bart. a County, 

Lnmsr,  Mi  souri* 

Dear  Sir: 

X fc  ve  , our  lefct  r cf  1 y 10th,  19??  .‘"rues'  in  m o In?  a uo-u 
the  folio^ln^  s at  • of  f*ets: 

* ' * , a.  resident  of  Km  % s Cj  os  to  B;  ssouri,  cbt  las 
a Beer  If  cease  In  the  name  cf  i resident  of  ■isgsirl, 
who  h-  a not  been  near  th*  establl shneat  since  it 
Oyentd  and  who  cou.d  not  h-.  ve  been  lute  -»sted  In  the 
feu  sine  s because  he  5e  Indigent  one  -o  - or  les  f & 
t r&»  j. 

Is  this  lav.ful  under  th<  no  1 .. «? * 

In  this  connect!  a wo  e ll  year  it  tent:  cn  to  lecti  n 11  -c 
whi  ch  reads  in  part  "•«  cl  lo’/.  j 

RXt  shell  be  ual&wfui  for  *ay  pc,-  con  In  this  ctete 
t * «-  to  sell  any  non- intoxicating  beer  without 
first  hi  ving  a,r>13U  d for,  end  secure-  , a -e  *3  it 
fro©  th*  f od  and  drug  com:  s I n v anth-  rising 
* *•  * such  * » * s&l«-*n 

Section  1313&-D  ma*e  this  unlawful  act  a Htndemecaor.  Section 
131SB-X  provides  that  cny  son  convicted  of  the  vlo  tloa  of 
this  act  who  shall  b>?  q holder  of  ray  permit,  th  t his  e ssit 
shell  fro©  and  ■ fte*  such  date  of  conviction  be  v >ld  snd  the 
holder  the.  oof  shell  not  for  a.  lod  of  one  yr-sr  after  date  of 
such  conviction  be  entitled  to  «ny  permit  for  my  purpose 
thcrlxed  In  this  let* 


Bay  &9th,  133? 


B.;n.  Hath  H.  Faubion, 


It  Is  therefor  the  opinion  of  this  of  ice  that  the  sale  of  non 
intoxicating  beer  by  a party  having  nc  pfc  >>U  to  d . so.  under 
the  facts  anj  circumstances  stated  in  your  letter,  is  a viol'ti 
of  house  Bill  Ho*  iS,  commonly  kacwi  as  the  Beer  Act. 


Xours  very  truly. 


1 J:.*  nnAwAlt 

Assistant  k ' to m ey-G on oral 


F n/rM 

A 1 KOV  JJi 


"TTHIHncT" 

A 1 1 o mey -Genera  1 


commission  of  the  to  small!  p collectors. 


¥ i 


July  13,1933 


Hon.  Roth  H.  K; union 
Fro  ^ecu  ting  Attorney 
Barton  County 

L iaax,  Missouri 


Dear  tslrl 

Tour  letter  of  Juno  36111,1933,  addressed  to  tills 
office  ha  been  handed  me  for  reply.  You  ask  for  an 
opinion  in  your  letter  which  is  as  follows} 

"I  h Te  two  opinions  that  I wish  your  office 

would  render  me. 

one  is  whether  In  tee  opinion  of  y our  office 
does  the  Anti-lopotlera  law  apply  to  a rural 
school  district  so  th  t a director  may  not 
hire  any  of  hi  a olose  relative  a tie  a teaoher 
In  said  district. 

The  oth  r is  ae  follows.  The  law  states 
that  ooll  ctors  shall  receive  a o^rt  in 
per  cent  on  moneys  rooeived  and  disbursed. 

In  the  c ase  of  a township  collector  does 
this  mean  th  t when  he  turns  the  ntoney 
over  to  a mooessor  tht  the  ct  of  turning 
over  a aid  ooney  is  a di?bur  osaont  so  that 
said  collector  would  be  entitled  to  his 
fee  for  making  a disbursement?* 

Our  records  ahow  th  t you  were  written  a letter  on 
July  6th  explaining  the  situation  with  ref  renoe  to  tho  first 
paragraph  of  your  letter  relating  to  the  Aati—iepotis*  law. 
There  is  a o ee  pending  In  the  juprome  Court  at  this  time 
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directly  In  point  which  will  Joe  Ido  the  »■  tter  of  a near 
relative  to  a director  teaching  In  a noiiool  district. 

regarding  the  second  p rogr  ph  of  your  letter,  action 
12384  H.  3.  ito.  1929,  deals  with  books,  p apers  ;.nd  i neye  of 
a retiring  township  of  floor.  This  section  is  as  follows  i 

•Whenever  the  tens  of  office  of  any  town- 
ship officer  shall  expire,  and  others  are 
elected  or  appointed  and  uallfled  as 
their  mooes  >or3,  vuoh  successors  shall, 
lasedlately  after  entering  upon  the  duties 
of  their  office,  demand  ind  receive  from 
his  07  th‘-lr  predecessors,  or  their  legal 
represent  vfcive j,  all  the  books,  paper -i  and 
laonoy  under  nis  or  their  control  belonging 
to  such  office,  and  such  books,  papers  ■ nil 
other  property  shell  be  delivered  upon 
oath  th.„t  the  sane  are  all  the  moneys,  books, 
papers  and  othor  property  under  his  control 
belonging  to  sue  - township;  duplicate 
receipts  shall  toe  given  the  outgoing  officer 
for  the  siuae,  who  shall  retain  one  oo oy  .nd 
deliver  the  othdr  to  the  township  clerk, 
who  shall  charge  the  incoming  of fleer  with 
the  value  thereof*  * 

Xn  the  first  pi me  we  are  at  a loss  to  understand  how 
a township  collector  could  hive  on  hand  st  the  ter:  .1  nation  of 
his  duties  as  township  collector  any  money  In  view  of  the  f ot 
th  t he  tntat  make  a.  nu;:l  stat®fiv'ats  on  the  f In. t Hand  y of 
dare  of  e oh  year.  Also,  under  ieotlon  12337  R.  J.  *o.  1929, 
he  Is  oompelled  to  pay  after  deducting  his  connlsolon  all 
state  and  county  taxes  collected  by  hlra  during  the  preceding 
month,  aid  motion  be  In,;  as  follows  l 

•The  townshi  i collector  shall  on  or  before 
the  fifth  day  of  e oh  raonth,  make  out  and 
file  In  the  office  of  the  clerk  of  the 
county  c urt  a statement,  in  .writing,  show- 
ing the  anount  of  taxes  collected  by  him 
for  state,  county,  aohool,  road,  township 
•snd  all  other  purposes  during  the  preceding 
iDonth,  which  statement  shell  be  sworn  to 
toy  ;uoh  township  collector  before  the  county 
clerk  or  acme  othor  officer  author! zed  to 
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administer  oaths.  cm  or  before  the  tenth 
day  In  eaoh  month  the  township  collector 
shall,  ufter  deducting  hla  co-xui  scions, 
pay  over  to  the  county  treasurer  and  ex 
officio  ooil'-.-otor  all  state  and  county 
taxes  collected  by  him  during  the  preced- 
ing month,  as  shown  by  the  sworn  statement 
required  by  this  section,  and  t he  dupli- 
cate receipts  therefor,  one  of  which  he 
shall  retain  and  the  other  he  shall  file 
with  the  oouaty  clerk;  anti  the  county 
dark  shall  charge  the  treasurer  with  the 
amounts  so  receipted  for,  to  be  accounted 
for  at  the  annu  l settlement;  and  the  town- 
ship collector  shall,  in  like  manner,  on 
or  before  the  .30th  day  of  each  month,  pay 
over  to  the  township  trustee  an  ex  officio 
treasurer  after  deducting  his  oorataission 
all  township  taxes  and  funds  of  every 
kind  belonging  to  said  township,  collected 
by  him  during  the  previous  month,  and 
take  duplicate  receipts  the refer,  one  of 
which  he  shall  retain  and  the  other  he 
shall  deposit  with  th.j  township  clerk,  md 
th..?  township  o,  ark  shall  charge  the  town- 
snip  trustee  and  ex  officio  treasurer  with 
the  amount  so  receipted  for;  and  the  toon- 
ship  collector  shall  likewise  isake  annual 
sett,  to  meats  with  the  township  board  on  or 
before  the  twentieth  day  of  March  In  each 
year.  Me  shall  receive  a oo? mission  of 
two  and  one-half  per  cent,  on  the  first 
forty  thousand  dollars  ool  coted;  one 
per  cent,  on  the  next  forty  thousand  dollars 
collected;  and  three- fourths  per  cent,  on 
the  remainder  of  all  Honeys  collected  by  him. 
If  any  township  ooll-otor  shall  fair  or 
refuse  to  file  the  statement  retired  by  this 
section,  or,  having  filed  3uoh  at  ta.ent, 
shall  nogleot  or  refuse  to  pay  over  to  the 
county  treasurer  and  ex  offlolo  ool  uotor  the 
state  and  county  taxes  collected  by  him 
during  the  previous  month,  aa  shown  by  a-ld 
at  t rent,  the  o unty  oi-.-rk  ah  11,  immediately 
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after  aueh  default,  and  not  Inter  than 
the  fifteenth  day  of  the  month  In  which 
sucn  statement  was  ox  aaould  have  been 
wade,  certify  auoit  fact  to  the  state 
auditor  «Jbt  the  prosecuting  attorney 
shall  proceed  against  ;uch  defaulting 
township  collector  in  the  sane  gamier 
as  is  provided  by  section  9938  for  pro- 
ceeding against  defaulting  county  ooll actors 
and  the  said  township  collector  shall 
forfeit  his  oosnio^lon  on  all  money? 
col  oted  and  wrongfully  withheld,  and 
otherwise  be  liable  to  al^  the  penalties 
Imposed  by  said  section  9938,*  • • * 

From  the  foregoing  section  It  would  uppe  r that  If 
any  township  collector,  if  he  were  going  out  of  office  could 
readily  settle  anil  pay  over  any  moneys  whicr*  he  tnight  have 
on  b Ad  an  deduct  his  ouimlaslon  therefrom,  and  therefore 
he  would  not  h vo  any  money  on  hand  to  turn  over  to  his 
successor;  If  he  falls  to  do  oo  th-j  eeotlon  cets  out  the 
procedure  to  compel  him  and  he  loser?  his  ooaoti salons* 

Lastly,  section  13316  R.  J.  Ho.  1^39  rsuds  as  follows: 

"The  county  treasurer  In  count las  adopt- 
ing township  organisation  shall  be  allowed 
a salary  b..  the  county  court  as  at  present 
provided  by  law,  the  oounty  oollsotor  for 
collecting  and  paying  over  the  same  shall 
oe  allowed  a commission  of  two  per  cent,  on 
all  oorpor  tion  tores,  back  taxes,  licenses 
merchants  * tax  and  tax  on  railroads,  and 
five  por  cent,  on  all  delinquent  taxes, 
which  shall  be  taxed  as  carts  against  such 
de  .In  uents  and  collected  as  other  taxes: 
Provided,  he  shall  receive  nothin  for 
paying  over  money  to  his  Tuooesoor  in 
office. • 
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Thi o a sot ion  deals  with  the  funds  on  hand  by  county 
col.,  etors  la  counties  having  adopted  township  organisation. 

It  Is  the  o inion  of  this  department  that  t is  section  would 
also  be  applicable  to  a township  collector. 

It  is  the  further  o;  Inloa  of  this  office  that  the 
townsaip  collector  would  not  be  entitled  to  any  oonnlaolon  for 
any  taoneys  he  sight  turn  over  to  his  successor,  that  the 
same  is  not  a disbursement  within  the  no  ning  of  the  lair. 


Tour a very  truly, 


0U4TXR  w*  nowm, 

Aedetant  it torn oy  Uoiv  ral . 


AJPPHOTKD: 


~~ ~ ~ MS) 

Attorney  General  . 
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FEES;  Under  Senate  Bill  No.  124  funds  collected  prior 
\J  to  Bill  going  into  effect  not  required  to  be 

transmitted  to  State  Treasury.  At  stated 
intervals  means  with  reasonable  promptitude. 
Certain  exceptions  In  the  Bill. 
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honorable  kugenc  Fair 
President  State  Teachers  College 

Ktrksvllle,  Missouri 


Dear  Mr.  lair* 

This  Department  acknowledges  receipt  of  your 
letter  dated  July  11,  1933,  as  follows* 

nL  have  been  asked  as  secretary  of  the 
Teachers  College  group  of  presidents, 
to  write  you  ana  ask  whether  wo  should 
need  to  turn  In  the  feos  from  the 
various  State  Teacher s Colleges  which 
we  have  collected  previous  to  the  going 
Into  effect  of  the  ”F#e  Dill’  July  24; 
also  to  ask  you  whon  wo  should  begin  to 
turn  In  tho  moneys  which  we  collect 
after  July  24. 

One  of  our  number  is  also  taking  the 
matter  up  with  Treasurer  Naoy  and  State 
Auditor,  Smith,  !.ut  we  thou  ht  that 
you  were  tho  proper  authority  to  consult 
about  when  wo  should  begin  complying 
with  the  new  law.  We  havo  ovary  desire 
to  comply  wi  th  tho  law,  but  hardly  know 
v:  on  to  begin  to  do  so. 

1 will  thank  you  for  an  opinion  on  tills 
matter,  and  I will  relav  your  opinion  on 
to  tho  o' her  presidents  . 

We  assume  your  letter  refers  to  Senate  Pill  No*  124 
which  provides  as  follows* 
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"hoc*  1*  All  fees,  funds  end  manoys  from 
what soever  so;  rce  received  by  any  department, 
uoard,  imreau,  cosnulssion,  institution, of’  lclal 
or  agency  of  the  state  government  by  virtue  of 
any  law  or  rule  or  regulation  made  in  accord- 
ance with  any  law,  shall,  by  the  official 
authorised  to  receive  same,  and  at  stated 
intervals,  ( e placed  In  the  state  treasury  to 
the  credit  of  the  particular  purpose  or  fund 
for  which  collected,  and  shall  be  subject  to 
appropriation  by  the  (Mneral  Assembly  for  the 
particular  purpose  or  fund  for  ^iieh  collected 
durln  the  biennium  in  which  collected  and 
appropriated.  The  unexpended  balance  remain- 
ing In  all  such  funds  (except  such  unexpended 
balance  as  may  remain  in  any  fund  authorised, 
collected  and  expended  by  virtue  of  the 
provisions  of  the  Constitution  of  this  State), 
shall  at  the  end  of  the  biennium  and  after  all 
warrants  on  same  have  been  discharged  end  tlie 
appropriation  thereof  has  lapsed,  be  transferred 
and  placed  to  the  credit  of  the  ordinary  revenue 
fund  of  the  state  by  the  state  treasurer.  Any 
official  or  other  person  who  shall  willfully  fail 
to  comply  with  any  o the  provisions  of  this 
section,  and  any  person  who  shall  willfully 
violate  any  provision  hereof,  shall  be  deemed 
guilty  of  a misdemeanor;  provided,  that  In  the 
ease  of  state  educational  institutions  there  is 
excepted  herefrom,  gifts  or  trust  funds  from 
whatever  source;  appropr 1st ions,  gifts  or 
grants  from  the  federal  Government,  private 
organisations  and  individuals;  funds  for  or 
from  student  activities,  farm  or  housing 
activities,  and  other  funds  from  which  the 
whole  or  some  part  thereof  may  be  liable  to  be 
reps Id  to  the  person  contributing  the  same, and 
hospital  fees;  all  of  which  excepted  funds 
shall  be  reported  In  detail  quarterly  to  the 
Governor  and  biennially  to  the  General  Assembly" . 
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m are  of  the  opinion  that  Mate  Bill  Ho*  124 
applies  to  aa4  effects  fees,  funds  and  moneys  reoelyod  after 
and  if  and  when  such  Bill  goes  into  effect,  otherwise  the 
Bill  would  be  retrospective  in  its  opera  tics*. 

The  official  authorized  to  receive  the  moneys 
affected  by  the  above  Bill  is  required  at  stated  intervals 
to  place  such  money  in  the  state  treasury*  is  to  what  is 
meant  by  the  words  "at  stated  intervals"  or  as  to  who  shall 
say  what  is  to  be  c onai dared  stated  intervals,  the  Bill  is 
silent*  so  think  the  words  "at  stated  Intervals"  should  be 
construed  as  meaning  with  reasonable  promptitude  and  as  to 
what  would  be  reasonable  promptitude  might  depend  somewhat  on 
the  amount  of  the  collections  of  the  deportment  or  institution 
of  the  state  required  to  remit  same.  However,  the  State 
frea surer  being  In  charge  of  the  State  finances,  is  the  one 
best  qualified  to  apply  this  term  to  the  particular  institu- 
tion involved* 

You  will  note  that  from  the  operation  of  senate  Bill 
Ho*  124  ere  certain  exceptions,  for  instance  if  your  college 
receives  moneys  from  gifts,  trust  funds,  appropriations  or  funds 
from  student  activities,  farm  or  housing  activities,  when  such 
activities  are  in  connection  with  your  school,  you  would  not  be 
required  to  place  such  money  In  the  state  treasury* 


Yours  vary  truly 


gilb  :bt  ljsb 

Assistant  attorney  General, 


APPROVED; 
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STATE  TEACHERS  COLLEGE  SWIMMING  POOL: 

V 


Can  be  promoted  by  who, 
and  under  what  circum- 
stances? 


July  28,  1933 
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Honorable  Eugene  Fair,  President 
Northeast  Missouri  state  Teachers  College 
Kirksville,  Ml: sour 1 

Gear  Mr.  Fair: 

Tour  request  for  an  opinion  from  this  office  dated 
July  3,  1933,  Is  In  words  and  figures  as  follows: 

"We  are  contemplating  somewhat,  building 
an  indoor  swimming  pool  on  the  oampua  of 
thl3  college.  Of  course,  we  have  no  appro- 
priations to  do  it  with.  However,  the 
students  who  collect  each  quarter  a student 
activity  fee,  have  decided  th  t they  would 
like  to  devote  a part  of  this  each  quarter 
to  the  payment  for  a swimming  pool.  I want 
to  ask  your  advice  about  a number  of  matters 
in  this  connection. 

am  I right  in  asauilne  that  as  a state 
Teachers  College  through  our  Board  of  Regents, 
we  would  not  be  allowed  to  borrow  any  manoy 
to  fleat  this  project  even  though  we  had 
ascertainable  moons  to  do  it*  I am  assuming 
that  that  is  right.  This  raises  then,  the 
question  as  to  how  the  students  might  go 
ahead  nd  do  It  themselves.  ould  we  be 
permitted,  providing  we  were  able  to  get 
some  help  from  the  United  states  government, 
to  build  this  pool  on  our  campus  here,  or 
would  there  be  a necessity  for  deeding  the 

? round  on  which  it  Is  built,  to  the  student 
oumcll,  with  a promise  from  them  that  as 
soon  as  the  pool  is  paid  for  they  would 
deed  It  to  the  state? 

Then  I should  like  to  submit  to  you  too, 
the  further  fallowing  questions: 

1.  If  the  tudent  Council,  as  a corporate 
body,  holde  title  to  the  building  and 
grounds,  will  they  have  to  pay  a gen- 
eral property  tax  to  local  nd  state 
authorities? 
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8.  If  the  ©lulonts  sell  season  tickets 
or  other  swimming  pri Vila pcs  to  out- 
siders la  order  to  defray  pert  or 
all  of  "the  oost  of  maintenance,  will 
the  project  be  classed  as  an  amuse- 
ment and  be  subject  to  an  amusement 
tax.  as  r.uottf 

3*  If  it  is  classed  as  e privately  owned 
amusement  would  the  amusement  tax  be 
assessed 

(a)  against  the  project  as  a whole, 

(b)  against  ell  student  ani  out- 
sider's fees  which  are  applied 
to  the  pool 

(o)  only  against  the  fees  charged 
outsiders 

Bearing  in  mind  the  spirit  of  the  project, 

I can  see  no  sensible  reason  for  any  kind 
of  e tax  with  one  possible  exception 
— 3^  —a  percentage  of  fees  charged  out- 
siders for  pool  privileges.’ 

You  are  right  in  your  assumption  stated  in  paragraph 
two  of  your  letter.  The  Board  of  Hegente  of  your  institution 
has  only  such  powers  as  are  specifically  set  out  in  the  statutes. 

rtlele  IB,  of  Chapter  57,  R.  S,  Mo.  1929  consists  of  several 
sections  of  low  creating  the  State  Teachers  Colleges  of  this 
State,  and  providing  for  the  administration  and  management  of 
the  same.  Upon  a careful  reading  of  said  article  we  h ve 
failed  to  discover  any  authority  for  the  Board  of  Regents  to 
borrow  money,  or  pledge  the  reel  estate  of  the  college  for  the 
purpose  of  building  a ewinming  pool.  It  follows  then  that  the 
Board  cannot  deed  the  property  to  the  tudent  Council  for  such 
a purpose  with  an  understanding  that  it  is  to  be  deeded  back. 

This  would  be  indirectly  pledging  the  real  estate  to  satisfy 
labor  and  material  lions.  The  Board  of  Regents  cormot  do  in- 
directly, that  which  they  are  not  authorized  to  do  directly. 

answering  the  third  paragraph  of  your  request,  of 
oourse  the  tudent  Council  could  purchase  land  in  their  own 
right,  separate  from  the  school  property.  They  could  incorp- 
orate if  they  prefer,  should  said  property  be  opera  ted  ex- 
clusively for  educational  purposes  they  would  not  have  to  pay 
a pwneral  property  tax  on  the  same.  ..bather  or  not  a swimming 
pool  owned  by  the  student  Council  can  be  said  to  be  owned  nd 
operated  exclusively  for  educational  purposes,  thereby  coming 
within  the  constitutional  tax  exemptions,  depends  altogether 
on  the  facta.  The  property  may,  or  may  not  be  exempt.  Our 
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answer  would  be  a more  guess  and  speculative , the  courts  only 
could  establish  the  answer  In  the  final  analysis.  The  whole 
Issue  would  be  to  determine  what  the  phrase  ’educational  pur- 
poses'’ Includes* 

This  State  has  no  asmsemant  tax*  e are  not  familiar 
with  the  provisions  of  the  Federal  Tex  Laws*  If  you  present 
your  question  to  the  Soils o tor  of  Internal  Revenue  on  this  point, 
they  will  be  in  a position  to  answer  your  questions. 

The  Student  Council,  upon  authority  from  the  Board  of 
Regents,  could  build  a swimming  pool  on  the  campus,  out  of  the 
student  aetivity  fees,  but  the  real  estate  would  not  be  subject 
to  any  construction  liens,  and  the  title  to  the  pool  would  vest 
in  the  state  of  Missouri  free  and  clear  of  all  the  incunbrncos. 
One  loaning  money  on  the  project  could  choose  to  look  to  the 
Student  Council  for  the  satisfaction  of  the  indebtedness,  but 
not  to  the  property* 

If  we  hove  not  answered  your  query  you  may  call  upon 

us  further* 


Respectfully  submitted 


ILLIAH  Or?R  3A.WYER3 

Assistant  Attorney  General 


APPROVED: 


TOTOIT" 

Attorney  General 


SECURITIES  DEPARTMENT:  Sale  of  the  whole  interest  in  a mining 

lease  is  not  a certificate  of  interest 
under  Sec.  7724,  R.S.  Mo.  1929. 


Hon.  Eugene  A.  Farris, 
Prosecuting  Attorney, 
Ray  County, 

Richmond,  Missouri. 


October  17, 


1933. 


/ 


Dear  Sir: 


This  department  is  in  receipt  of  your  letter  of  October 
2,  1933,  in  which  you  request  an  opinion  from  this  office  as  to 
the  following  state  of  facts: 

'"I  desire  to  submit  hereby  a ouestion 
for  your  official  opinion.  The  oues- 
tion submitted  for  your  opinion  is  as 
follows : 

would  the  sale  of  the  whole  interest  to 
a mining,  gas  or  oil  lease  be  determined, 
under  subdivision  (c)  of  Section  7724, 

Chapter  40,  R.S.  Missouri  1929  to  be  a 
•certificate  of  interest’  in  such  lease 
so  as  to  bo  a ’security’?  Or,  reversing 
the  proposition,  would  not  an  undivided 
interest  in  suoh  a lease  Instead  of  the 
whole  lease  be  the  sole  and  only  right 
in  such  a lease  to  be  denominated  a 
’security’,  under  said  subdivision  of 
said  section. 

I have  been  asked  for  my  official  opinion 
upon  the  matter,  and  it  is  my  opinion  that 
where  the  whole  of  such  a lease  would  be 
3old  It  would  not  come  under  the  provision 
of  said  subdivision  of  said  question  so  as 
to  be  determined  to  be  a ’security',  /on 
I right  or  wrong?’” 

Section  7725,  R.S.  Mo.  1929  provides  as  follows; 
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"No  person,  either  acting  personally  or 
through  an  agent,  or  as  agent  of  another, 
shall  on  and  after  the  date  when  this 
chapter  goes  into  effect  sell  any  security 
to  any  person  in  the  State  of  Missouri 
contrary  to  the  provisions  of  this  chapter," 

Section  7724,  R.S.  Mo.  1929,  subsection  (c),  defines  the 
word  "security"  as  follows: 

"'The  term  'security'  or  'securities' 
shall  include  any  note,  stock,  treasury 
stock,  bond,  debenture,  evidence  of  in- 
debtedness, transferable  certificate  of 
interest  or  participation,  interim  cer- 
tificate or  receipts,  certificate  of 
interest  in  a profit-sharing  agreement, 
certificate  of  interest  in  an  oil,  gas, 
or  mining  lease,  collateral  trust 
certificate  or  any  transferable  share, 
investment  contract,  or  beneficial 
interest  in  or  title  to  property  or  prof- 
its, pre-organization  certificate  or 
receipts,  or  any  other  instrument  commonly 
known  as  a security.'" 

A certificate  is  defined  in  Webster's  International  Diction- 
ary as  "a  certified  statement;  a written  testimony  to  the  truth 
of  any  fact."  The  word  "interest"  is  defined  as  being  "a  right, 
title,  share  or  participation  in  a thing;  specif.,  participation 
in  advantage,  profit  and  responsibility." 

A certificate  of  interest,  therefore,  is  a written  testimony 
to  the  truth  of  a right,  title,  share  or  participation  in  a thing. 

It  was  the  intention  of  the  Legislature  in  providing  for 
the  Securities  Department  under  Chap.  40,  R.S.  Mo.  1929  to  regu- 
late the  sale  of  securities.  That  is,  interests  in  projects  as 
distinguished  from  an  Isolated  sale  of  the  whole.  This  intention 
is  made  apparent  from  a consideration  of  Sec*  7727,  R.S.  Mo*  1929, 
providing  for  transactions  exempt  from  this  chapter.  Sub- sect  ion 
(c)  of  Sec.  7727,  R.S.  Mo.  1929  provides  as  follows: 

"In  an  Isolated  transaction  in  which  any 
security  Is  sold,  offered  for  sale,  or 
delivery,  by  the  owner  thereof,  or  by  his 
representative  for  the  owner's  account, 
such  sale  or  offer  for  sole  or  delivery 
not  being  made  in  the  course  of  repeated 
and  successive  transaction  of  a like  char- 
acter by  such  owner,  or  on  his  account  by 
such  representative,  and  such  owner  or 
representative  not  being  the  underwriter 
of  such  security." 
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In  view  of  the  foregoing,  it  is  the  opinion  of  this  depart- 
ment that  under  the  facts  as  stated  in  your  letter,  the  sale  of 
the  whole  interest  to  a mining,  gas  or  oil  lease  is  not  such  a 
"certificate  of  interest*  In  such  lease  as  to  be  within  the  pro- 
visions of  Sec.  7724,  R.S.  Mo.  1929,  sub-section  (e). 

In  connection  herewith,  we  wish  to  say  that  the  Securities 
Department  of  the  State  of  Missouri  concurs  in  this  conclusion. 


Respectfully  submitted, 


JOHN  W.  HOFFMAN,  Jr., 
Assistant  Attorney  General 


APPROVED: 
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* rose eating  Attorney  ay  county, 
ileteond,  I’lesouri. 

Soar  sir: 

A request  for  an  opinion  has  been  received  from  you  under  date 
of  .jeptamber  0,  1933*  >uob  request  being  In  the  following  terms  i 

"Our  ~cunty  haa  a first  mortgage  on  acme  real  estate 
bare.  Thr  owner  oan  so sure  a loan  from  tbs  Sane  loan 
Dept,  of  the  'uverr-jaent  for  tbs  a cunt  of  his  indebted- 
ness, if  he  oan  use  the  ov*  t bonds  to  pay  off  the  County? 

:.  ay  our  County  Court  accept  aa  payment  of  their  loan,  t iuae 
gov’t  securities  instead  of  cash.  They  are  willing.  If 
thla  la  legal.  1 don’t  Just  know  the  dharectar  of  paper 
the  Cot*  t would  Issue.  There  ere  aeverul  In  this  county 
would  like  to  do  likewise.* 

/ coord  ing  to  the  rterlBed  tatutes  of  A lasuuri  cf  1)29  funds  accu- 
mulated by  eoun ties  In  tfia uourl  for  the  M^a  aBct  of  ocunty  Indebtedness 
may  be  Invested  in  either  of  two  says,  the  first  being  in  reel  estate 
mortgages  under  A,  S.  To.  1<}2%  eo.  12 11 7*12122,  and  the  second  bein'  by 
Investment  in  certain  bun  s under  eo.  12123 • 

The  first  of  truss  methods  for  present  purposes  oan  probably  be 
sufficiently  described  by  tbs  laj  -uage  of  action  12114,  w:  ich  provides 
es  follows : 

* hen  any  such  -xrney  shall  oe  loaned  by  the  county  court, 
they  shell  cause  the  as  e to  be  secured  by  e uortgage  in 
fee  on  reel  estate,  free  from  ell  liens  end  encundra.ces , 
within  the  county,  or  the  value  of  doable  the  amount  of  the 
loan,  with  a bond  end  personal  security  in  addition  thereto; 
and  so  loan  si. all  be  :mde  to  any  parson  other  than  an  in- 
habitant of  the  se  e county,  nor  shall  any  person  be  accepted 
as  security  who  le  not  at  the  time  a resident  householder 
therein,  who  doee  not  own  end  le  not  assessed  in  property  In 
an  amount  equal  to  that  lo  ned  in  addition  to  all  debts  for 
which  he  is  otbrrwi  .a  liable,  and  property  exempt  from  execu- 
tion. * 

The  second  method  1*  provided  for  in  action  12123*  as  follows: 

"In  ease  the  Bounty  court  of  any  county,  having  such  money  as 
is  referrst;  tc  in  ti»  fcre.*oln  • sections  of  this  art  ids , b all 
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deem  It  best,  : uob  court,  Instead  uf  Ioann,;  such  njor.©>  in 
the  maner  nsrslnhefore  p ovldso  for,  nay  Invest  the  an* 
either  tc  purchasin',  on  ths  boat  ter.  • obtainable,  bonds 
of  tie  United  tates  or  of  the  stats  of  Uisiourl,  said 
bon  » to  be  hel  in  trust  for  tr  s fund  or  funds  10  ehleh 
ins  motuy  applied  to  the  ir  puis  he  se  belonged,  m d a all 
be  so  eirressed  la  t.e  pu  lie  reeords  of  tbs  county." 

Ths  ala? Is  lssus,  therefore,  la  eretber  or  not  tea,  s Issued  by  the 
iocaa  uwaeri*  Lea  a Corporation  would  come  within  one  or  ths  other  of  the  above 
statutory  q-al If lost loos. 

t*;e  oos  uwnere*  Loan  Corporation  was  area t so  by  tie  Horn  .mere* 

Lo*u>  st  of  1953*  «P*rcveii  June  13,  1933*  nrlefly  sura  arlssd  the  corporation 
orsatec  b suoh  aet  is  to  funstion  In  ths  follow ins  Conner,  tne  f 1 curst  and 
letters  given  In  suoh  destrlptlou  being  the  section  and  subdivisions  of  tbs 
Mt,  he  corporation  is  governed  by  the  Federal  loos  Lo*a  hank  board  which 
la  authorised  to  lssus  capital  stosr  la  ths  aiasat  of  200,000,000.00  which 
Is  to  be  subscribed  for  and  polo  for  by  the  ecretary  of  the  raeaury  of  the 
Tutted  tabes,  ths  money  for  *ueb  payment  to  be  advenes.,  to  the  sere  tar.,  of 
the  Treasury  by  tha  Raaeaetruetlon  Insnae  Carporatlaa.  ( sotloa  4 (b)  )•  ."he 
ocr  oration  la  authorize*  to  Is  us  bonds  shlab  are  ths  bones  In  question  In 
your  request  In  an  amount  not  tc  exceed  #2,000,000,000*00,  suoh  tondL-  to  bo 
paid  for  either  by  oasb  or  by  first  ttortgagec  on  reel  estate,  such  bonds 
being  guaranteed  as  ~.o  Internet  only  by  the  ' nitad  states  I action  4 (a)). 

Tbs  bonds  issued  for  real  estate  mortgages  may  be  In  si&ount*  up  to  604  of  the 
value  of  tbs  property  assured  by  auoh  mortgages,  and  also  ths  corporation  Is 
euthorlsad  to  me  its  advances  la  *as*i  to  pay  taxes  and  sssoaaasnts  on  ths  reel 
estate  sec  red  by  tush  mortgage  to  umI  the  Incidental  ax;  ensea  of  the  trans* 
gotlon,  and  to  pay  as  muoh  as  £*>0*00  In  oash  on  aao  mortgage  to  the  holder 
tii erect'  ( action  4 (d))*  and  the  ear  oration  la  authorized  to  employ  and  pay 
as  part  of  lta  ex  eases  various  agents , sr.;loy  res , off  tears  and  attorneys 
( set ion  4 (JJ).  Tha  bonds  Issued  by  the  00  > or at ion  have  a maximum  eighteen 
year  maturity.  { set  Ion  4 (e)). 

The  above  description  or  the  general  structure,  ores;  lection  and 
authorized  operations  of  the  xmm  ■ wnere*  Loan  corporation  has  been  glvei  to 
show  that  bonds  issued  ry  It  oould  net  be  ooiBldered  to  fell  within  the  first 
possible  class  of  Investments  ror  county  fu  ds,  1.  a.,  real  estate  mortgagee. 

In  ttw  first  plsoo,  even  mssu&lr. that  a bondholder  would  have  a direst  Interest 
In  all  of  the  real  estate  raortgages  held  by  the  corporation,  sueh  real  estate 
ritrtga  es  oould  be  In  soounts  up  to  du  > of  the  total  value  of  real  estate 
secured  thoroby  w lereas  revised  tatutos  of  1 is sour 1 1929  rest ion  12110  pro- 
vides that  real  estate  mortgages  c nr  not  rxceed  50*  of  tha  value  cf  th*  property 
secured  thereby  If  they  ore  to  be  available  sc  invest  eats  for  county  funds, 
urtr.ertor-,  the  requlromet  to  of  action  12110  as  to  ths  land  secured  by  suoh 
mortgage  and  the  person  whose  persciiai  security  la  engaged  belli  t within  the 
acuatj  o^ulit  not  be  Ctoplled  with  by  th»  bonds  in  question  bars  because  the 
".ertgages  held  by  the  Lone  0 suers*  o*n  Jcrpo ration  will  be  secured  by  land 
ell  over  the  United  tates  and  tne  perdue  wuo..e  persunal  see  .rlty  la  behind 
the  ert gages  will  be  llJtewlns  widely  distributed  beyond  the  confines  of  ths 
county,  "urt /.errors,  althou  h this  would  not  nsoeeearily  be  s difficulty 
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action  li.117  contain*  tte  follow in  proviso  ,,i>r©vldedf  that  >>o  lorn  shall, 
1q  ease  of  lotto  of  « inkin.  f ind,  extend  beyond  tie  maturity  of  too  Indebted- 
ossa  said  sinking  funu  iu  provided  for  sad  Intend#  tv  pay*’  and  It  i nt 
bo  very  likely  that  ths  l^hteen  year  . .atixri  tjr  of  the  fc*;Bda  would  extend 
considerably  beyond  the  neturlty  or  ainkiot  fund  ii.uabted;.**  > of  t o county, 
'or  thaao  iarlfj«a  reason*  It  sossin  plain  that  el  thou  % tha  toosu  owners* 
o«n  bonis  are  la  s sense  real  t state  >ortg*#e  in  that  tha  assets  behind 
thou  are  sax. truly  oauh  a. .a  rsal  estats  . ort^a^e*,  ever th vie* » thsy  are  net 
rani  estate  ortgej;»a  in  taw  se  so  trot  they  could  ^«al  1 fy  as  an  Investment 
of  county  funds  in  rssl  estats  -■  crtgager  uader  rimed  itatutes  of  isaouri 
IV % motion  12117-12122. 

r he  teeeiw  and  remaining  eon. i derat ion  le  w. -si  or  or  not  the  :icius 

0**  ere*  o«a  bond)}  are  'tends  of  the  lilted  totes’  within  tha  Mania  of 
aotlon  12123.  Thaaa  bonds  ars  obligations  of  the  otie  easrs*  Loan  Cor- 
poration by  vhlsh  they  ars  issued,  and  the  United  tatae  is  not  liable  for 
ths  prlaelpal  thereof,  but  la  nation  4 (oj  of  the  sot  it  is  provided  that 
tha  bonds  "shall  be  fully  sed  unoofedltioruilly  Kuarenteed  a*  Vo  lntareat 
only  by  the  ' aited  tatea.1'  Thu,  as  far  aa  lata  rest  la  itessrssd,  these 
bunco  art  tends  of  the  Uni tod  tatae  in  tha  tense  that  t e United  tatea 
unOortar.es  to  pay  suo  h interest,  b t there  1 no  undertaking  says  hare  la  ths 
sot  by  the  United  totes  to  pay  the  principal  and,  therefore,  such  bonds 
eamtot  be  considered  as  bends  of  the  United  tateo  in  the  eansa  that  Liberty 
v»ae  and  treasury  oertifientas  are  bonds  of  the  United  tatea. 

the  bonds  in  question  have  ms  features  la  cocaoa  slth  treeeury 
oertifieatse  and  oth  r direst  obligations  of  tie  United  tatos.  Thu  they 
are  item  t both  so  to  principal  sad  interest  frets  all  stats  and  federal  taxa- 
tion ( eetion  4 (*))•  W*  boo.a  of  many  other  tfeveran*tnt  ereated  corporations 
have  boon  declared  to  ba  federal  instruio  tali  ties  and  exou.  > t fron  taxation 
without  over  being  regarded  as  bom  a of  tbs  United  tateu  so  that  bejju* 
exem.pt  as  a federal  Ins trumer. till  ty  from  taxation  aould  harCly  tmm>.  to  anke 
aa  ciblletiors  a tend  of  the  'cited  tatas  which  vicul.  not  otherwise  be  suck 
(ms  at  of  Congress  of  July  17 v I3I6,  a,  e4;j,  eetion  2b,  33  tat,  300,  12 
U,  .0,  A,  aotlon  931,  providing  as  follows  1 

"/.very  -eCsral  land  bank  and  every  nation*!  fan,  loan  associa- 
tion, Inducing  ths  ea vital  and  reserve  or  *urplUK  therein  sad 
the  income  derived  therefrom,  (.all  ba  exs  .pt  free  'federal, 
late,  ounclpal,  and  loan!  taxation,  exs.  t taxes  upon  real 
estate  hel  , pure  «aeat  or  taken  by  asid  bauk  or  association 
un  or  tbs  proviion  of  section  and  aoetioa  7GI  of  this 
adaptor,  first  mortgages  sxooutsd  to  sdsru.1  lane  banks,  or 
to  Joint-stock  land  banks,  e d fir.  lo  n toads  issued  under  the 
provision  of  this  step ter,  shall  be  doused  end  held  to  be 
instruiie*  tall  ties  of  tte  .vara  ^nt  of  tte  United  tats-,  and 
aa  such  th«y  and  the  iauo  -s  derived  vharefrtKu  1 hall  be  wxe  -pt 
f rot.  u.srml,  jtsts,  municipal  and  loc  I taxation,1* 

(.  ther  sloileritlse  be  twee  r.  tf>ees  bones  and  treasury  eartifioates  or 
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Liberty  Boada  in  their  adaptability  at  par  aa  lie ter  el  security 

against  deposits  of  public  moneys  with  depositaries  by  the  res s or 
apartment  of  the  nitad  tates  un.ar  Treasury  Depart  ent  circulars 
!«oe*  $2  ana  17b*  likewise,  the  nsooaet fustian  lnsnoe  Corporation  el  11 
mh  1 *uoh  bond*  at  <M>»  of  par  aa  eullatorsl  aoeurtty  for  loans . Jesas 
H.  Jon aat  on  airman  of  tko  cconetruatlon  ’inane#  orporation  stating  in 
a latter  unbar  data  of  July  £2.  1333  t0  the  chairman  of  the  *o oe  u^rters* 
Loan  Corpora tloi:  that  "it  ia  noadlaaa  to  add  that  tha  dateri nation  to 
make  loan#  of  eo  great  a pare*,  tags  against  theaa  bonds  has  been  rase  ad 
only  upon  the  ot>nc*ualon  tint  y ur  bonds  should  ba  treated  aa  prime 
collateral."  Likewise,  tha  trust  as  a of  the  Postal  avlngs  rater;  have 
determined  to  accept  aa  security  for  deposit  of  poets 1 navlnsw  funds 
thsos  bond#  at  troir  market  value,  and  the  ’ojsptrcilrr  of  th#  Currtinoy 
has  ruled  that  thane  bor.de  say  be  acquired  end  eorrted  on  the  books  at 
their  aotual  value  by  national  banka  ( see  Preliminary  roof  e.  1 of 
own  wnera*  loan  orj'oration.ceparts-.set  }of  os.  erne  Building , 1 ashln*to», 
C.  C. ) reaunhly.  the  above  rulings  by  various  deportments  of  tha  federal 
•overrent  treatiu;  tne  Uoae  ..snare*  Lean  Corporation1  a bonds  an  beiiv  tha 
«is  alaaa  of  aaaurity  as  Uni  toe  tatoa  beads  is  f<onauhat  persuasive  toward 
regarding  tha  ome  (wnera*  Lean  Corporation's  bends  aa  bonds  of  the  united 
tatee  for  lnveatnert  ana  aaaurity  purposes,  and  if  thin  opinion  were  being 
rah  or  ob  to  a dap  arts*  ut  of  the  federal  govarzaaent  It  al-ht  noaaibly  bo 
neeeaaory  to  reach  a contrary  conclusion  frost  tint  which  has  been  reached 
by  ua.  however,  the  Wlaeourl  statutee  use  tha  words  "bonds  of  tha  united 
tatoa".  end  a bond  the  principal  of  whlah  is  not  In  any  aenae  an  obliga- 
tion of  tha  United  tater  oat  not  by  any  resu.^whle  construction  of  language 
ba  regarded  aa  a bond  of  tha  united  tatoa  within  a statute  which  if-  yro- 
seribln#  strict  requirements  for  Isisitaarib  of  public  fluids. 

for  tha  foregoing  reasons  it  la  our  conclusion  that  bonds  of  the 
ixr.m  wnera ' Loan  corporation  issued  under  the  eet  of  Congress  ap  roved 
June  13.  1333.  taomn  es  the  i loess  -wnera*  Lend  lot  or  1333  wc*ii<i  not  be  e 
proper  legal  Investment  f . r money  in  the  hands  of  e count  eolleated  for 
tha  pur  ose  of  aonatltutlng  a fund  for  tee  rep*ycier.t  of  county  indebtedness, 

Yours  very  truly. 

HJiiAKU  l.  .ILLart 
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Hon.  0.  H.  Moberly, 
Commissioner  of  Fin' nee, 
Jefferson  City,  Missouri • 

Dear  Mr.  iloberly: 


As  far  as  moratoriums  in  Missouri  are 
concerned, at  the  present  time  their  status  is  either 
that  of  a voluntary  agreement  or  an  arbitrary  ruling 
without  legal  authority. 

In  the  event  such  agree  Lent  is  made  by  a 
part  of  the  depositors  of  the  bank,  the  remainder  of 
the  depositors  are  not  bound,  and  upon  the  opening 
of  the  bank,  the  depositors  who  did  not  sign  a waiver 
or  otherwi se  become  parties  to  the  agreement  for  a 
moratorium  are  not  bound  and  would  be  entitled  to  de- 
mand and  be  paid  the  full  amount  of  his  or  her  deposit 
upon  demand . 


Very  truly  yours. 


GL/P 


Gilbert  Lamb 

Assistant  Attorney-General 


Approved: 


RoyTemtHc* 
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Bight  of  notice  ns  eating  depositors  to  draw  his  funds  if  bank  restricts  payment 
of  checks* 
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Dear  ::ir: 


Y u state  in  your  letter  of  February  9 as  follows: 

"A  complaint  has  reached  this  .‘opart  men  t fron  a 
depositor  of  a bank  to  the  offset  that  the  bank 
has  placed  a restrict Ion  on  the  withdrawal  of 
deposits  end  has  refused  to  honor  his  o!  oc':s  on 
ths  bonk,  when  the  amount  of  the  check  exceeds 
the  amount  he  is  pemlt ted  to  withdraw  under  the 
restriction* 

The  depositor  insists  that  this  Department  force 
the  bank  to  pay  the  full  amount  of  his  deposit 
end  I will  appreciate  an  opinion  fror  your  De- 
partment as  to  the  notion  this  Department  is  to 
take  in  the  matter." 

Your  ruostlon  is  what  action  your  department  shall  take.  If 
check  la  drawn  and  signed  hy  depositor,  made  payable  to  himself  and 
not  stale  and  depositor  personally  presents  the  cheek  and  at  the 
time  of  presentation  he  has  sufficient  funds  to  his  credit  with  the 
bank  to  pay  same  in  full  and  bonk  makes  no  objection  to  payment  of 
oheck  other  than  that  it  has  placed  a restriction  on  withdrawal  of 
deposits,  and  chock  is  presented  during  business  hours  and  depositor 
offering  deck  has  not  consented  to  bank’s  restriction  on  withdrawal 
of  deposits,  it  Is  ths  legal  duty  of  the  bonk  to  pay  the  full  nm. aunt 
of  the  deck  at  once  to  the  depositor. 

And  assuming  conditions  all  exist  as  set  forth  In  the  pre- 
ceding paragraph  hereof  it  is  ay  opinion  you  should  immediately 
notify  the  bank  It  must  at  once  pay  the  depositor’s  check  in  full 
when  presented,  and  you  should  without  delay  notify  the  depositor 
you  have  written  bank  it  must  pey  his  cheek  immediately. 

You  should  also  oak  both  bank  and  depositor  to  l-wed lately 
notify  you  whether  or  not  the  bank  accuioscos  In  or  refuses  to  comply 
with  your  direetlon  herein. 

Very  Reeoeetfully  yours. 


APPROVED  i 


COMMISSIONER  OF  FINANCE: 


Expenses  of  Department 
chargeable  to  cloBSd  institutions 

y 1'  v</  (J  i ff\\  o / r\  * 


March  10,  1933 


Honorable  0.  H.  Koberly 
OomraisBlon er  of  Finance 
Jefferson  City,  Missouri 


! FILED 
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Dear  Mr.  Koberly: 

We  acknowledge  receipt  of  your  letter  dated 
March  10,  1933,  as  follows l 

"The  enclosed  copy  of  my  letter  of  March  3nd, 
addressed  to  Mr.  W.  F.  Keyser,  Secretary  of 
the  Missouri  Bankers  Association,  his  reply 
thereto  and  the  opinion  of  the  Attorneys  for 
the  Assocl&t  on  are  largely  explanatory. 

The  last  paragraph  of  my  letter  to  Mr.  Xeyser 
I am  sure  explains  why  1 asked  for  an  opinion 
from  the  Attorneys  for  the  Association  prior 
to  seeking  an  opinion  from  you.  The  fact  Is 
that,  before  taking  any  action  whatever  In  this 
matter,  X wanted  to  be  sure  of  the  cooperation 
of  the  Missouri  Bankers  Association.  I make 
this  statement  in  the  form  of  an  explanation 
as  well  as  an  apology  for  my  action  in  seeking 
the  opinion  herein  referred  to  prior  to  requesting 
an  opinion  from  you. 

The  only  source  of  revenue  of  any  consequence 
for  t’r.e  benefit  of  the  office  expenses  of  this 
Department  has  heretofore  been  the  fees  derived 
from  bank  examinations.  Under  present 
conditions  and  the  conditions  that  have  existed 
for  some  time  past  the  attention  of  practically 
our  entire  foroe  of  Examiners  is  required  In 
matters  of  bank  liquidation.  Xt  seems  only 
proper  that  such  Institutions  should  bear  their 
proportionate  part  of  the  expenses  of  the  office 
and,  having  the  approval  of  the  Missouri  Bankers 
Association  and  the  opinion  of  its  Attorneys,  X 
hope  I may  also  receive  the  approval  of  ycrar  Department 
to  this  action,  which  seems  necessary  if  the  Deoartmeat 
of  Finance  is  to  properly  function  in  the  future. 
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Tour  immediate  attention  to  this  matter 
will  he  greatly  appreciated”. 

Section  5301,  Revised  Statutes  Missouri,  1929, 
requiring  the  examination  of  hanks  and  trust  comanies  In  this  state 
by  the  Commissioner  of  Finance,  provides  that  the  Commissioner  Shall 
at  least  once  in  e&ch  and  every  year,  in  person  or  by  deputy  or  by 
examiners  appointed  by  him,  examine  every  bank  and  trust  company 
organized  and  doing  business  in  this  state,  as  veil  as  every  private 
banker  who  is  required  to  report  to  the  Commissioner  and  every 
other  corporation  required  to  report  to  you;  also,  the  Commissioner 
through  his  deputies  or  examiners,  has  the  power  to  examine  banks, 
savings  and  deposit  institutions,  trust  companies,  private  bankers 
and  other  corporations,  whenever,  in  the  judgment  of  the  Commissioner 
it  may  be  deemed  necessary  or  expedient  so  to  do.  The  above 
section  further  empowers  the  Commissioner  to  make  such  special 
investigations  as  he  may  deem  neeeesary  to  determine  whether  any 
individual  or  corporation  has  violated  any  of  the  provisions  of 
Chapter  34,  Section  5301  further  providing: 

•Such  examination  may  be  made  and  such  Inquiry 
instituted  or  continued  in  the  discretion  of  the 
commissioner  after  he  has  taken  possession  of  the 
property  and  business  of  any  such  corporation  or 
banker,  until  it  shall  resume  business  or  its 
affairs  shall  be  finally  liquidated  in  accordance 
with  the  provisions  of  this  article.  The  expense 
of  every  annual  or  special  examination  shall  be  paid 
by  the  bank,  private  banker,  savings  and  safe  deposit 
institution,  trust  company  or  such  other  corporation 
examined  in  such  amount  as  the  oonmi eel oner  shall 
certify  to  be  just  and  reasonable,  and  for  the 
purpose  of  this  section  such  Institutions  are  hereby 
denominated  banks'*. 

The  above  quoted  part  of  Section  5301  clearly  authorises 
the  commissioner  to  continue  the  examination  of  the  affairs  of my 
institution  entitled  to  be  examined  by  him,  after  he  has  taken 
possession  of  the  property  and  business  of  such  institution  and 
which  examination  may  continue  until  such  institution  shall  resume 
business  or  until  its  affairs  are  finally  liquidated,  which  expressly 
authorizes  the  commissioner  to  remain  in  charge  of  a closed  bank 
and  continue  his  investigation  and  examination  until  the  liquidation 
thereof  has  been  completed.  The  authority  above  referred  to 
precedes  the  provisions  In  Section  5301  for  the  payment  to  the 
commissioner  of  his  expenses  and  fees.  It  is  further  provided  in 
Section  5301: 
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"The  aggregate  sun  collected  fron  the  banks, 
private  bankers,  savings  and  safe  deposit 
Institutions,  trust  companies  and  other 
eorporat ions  shall  be  reckoned  upon  a basis 
sufficient  to  cover  the  entire  expenses  of  the 
department  of  banking.  Including  salaries  of 
officers  and  employees,  traveling  expenses  of 
the  commissioner,  his  deputy  and  examiners, 
and  the  preparation  of  the  reports  and  all 
other  expenses  made  necessary  by  this  chapter. 

Any  special  expenses  incurred  and  services 
performed  on  account  of  any  such  corporation  or 
banker,  or  on  account  of  any  foreign  corporation 
or  Its  agency  to  which  this  chapter  Is  applicable, 
outside  of  the  expense  of  any  annual  or  special 
examination  shall  be  oharged  to  and  paid  by  the 
corporation  or  banker  for  whom  they  were  incurred 
or  performed" • 

We  think  the  last  quoted  part  of  Section  £301, 
taken  in  connection  with  the  first  quoted  part  thereof,  authorizes 
the  Commissioner  of  Finance  to  charge  against  and  collect  fron 
a bank  in  liquidation  the  charges  provided  for  in  the  last  quoted 
part  of  Section  5301* 

Section  5323  Revised  Statutes  1929,  authorizes  the 
commissioner  to  appoint  one  or  more  special  deputy  commissioners 
a*  agent  or  agents  to  assist  him  in  liquidating  the  business  and 
affairs  of  closed  banks  or  trust  companies  and  that  the 
commissioner  may  delegate  such  special  deputy  commissioners  to 
perform  such  duties  connected  with  such  liquidation  ae  the 
commissioner  may  deem  proper  and  the  commissioner  may  employ  such 
expert  assistants  and  oounsel  as  he  may  deem  necessary  in  the 
liquidation  and  distribution  of  the  assets  of  the  closed  institutions. 
So  reference  Is  made  in  Section  5301  to  special  deputies,  the 
evident  purpose  in  authorizing  the  commissioner  to  appoint  a 
special  deputy  was  to  enable  the  commissioner  to  delegate  to  some 
other  parson  such  duties  as  It  was  not  practical  for  the  commissioner 
or  hie  regular  office  force  to  perform  in  connection  with  the 
liquidation  of  a closed  bank  or  trust  company. 

Section  5334  authorizes  the  commissioner  to  pay 
out  of  the  funds  of  a closed  bank  or  trust  company  being  liquidated 
ly  him  the  expenses  of  liquidation.  There  is  no  reason  to  say 
or  believe  that  this  expense  would  be  limited  to  the  expense 
of  the  special  deputy  or  such  force  as  he  might  necessarily  employ 
in  the  bank,  because  it  is  further  provided  in  action  5323 
that  the  Commissioner  shall  fix  and  pay  the  compensation  of 
special  deputy  commissioners,  assistants  and  oounsel  and  other 
employees  appointed  to  assist  him  In  such  liquidation,  which 
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doubtless  refers  to  the  appointments  entitled  to  be  made  under 
set ion  5323,  and  further,  the  provision  for  the  payment  of 
such  special  deputies,  assistants  and  counsel  Is  In  addition 
to  the  expenses  of  liquidation  theretofore  provided  for  in 
Section  5324. 


We  are  of  the  opinion  you  have  the  authority 
to  pay  out  of  the  assets  of  a closed  institution,  being 
liquidated  by  yon,  its  fair  proportion  of  the  expense  of  your 
office  and  appointees  made  necessary  by  the  liquidation  of 
such  Institution. 


Very  truly  yours. 


GILBieR*  LAMB 

Assistant  Attorney  General. 


OTROVXDl 


Attorney  General 


GLiLC 
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NEPOTISM 


Right  of  State  Finance  CommiBsioner 
to  appoint  cousin  as  deputy  commissioner* 


Hon.  O.  H.  Meberly 
Commissioner  of  Finance 
Jefferson  City,  Missouri 

Dear  Sir] 


Mar  oh  SO,  1933 


We  acknowledge  receipt  of  your  letter  dated  March  18, 
1933*  in  which  you  state  and  Inquire  ae  follows  j 

* Confirming  our  conversation  in  the  corridor 
this  morning,  in  the  ease  of  the  Dank  of  lucerne. 
Lucerne,  Missouri,  which  bank  voluntarily  closed 
a month  or  mors  age,  the  only  applicant  for  the 
position  of  Special  Deputy  Commissioner  te 
liquidate  the  Institution  is  an  own  cousin  of 
mins,  who  presented  with  his  application  a peti- 
tion signed  by  a number  of  the  depositors  of  ths 
bank. 

Ths  question  is  whether  1 can  make  this  appoint- 
ment without  violating  the  provisions  of  the 
Nepotism  Act.  Sines  the  salary  of  Special 
Deputy  Commissioner  is  paid  by  the  bank  and 
not  by  the  State,  it  may  be  that  this  appoint- 
ment would  not  come  under  the  Act  referred  te. 

I shall  be  pleased  to  have  your  written  opinion 
on  this  matter  at  your  earliest  opportunity,  as 
ws  desire  to  place  a liquidator  in  charge  of 
this  bank  immediately.* 

Section  5283,  R.S.Mo.1939,  creates  ths  State  Depart- 
ment of  Fin&noo  in  which  It  Is  provided  the  same  shall  be 
under  the  management  and  control  of  a chief  officer  who  shall 
bo  called  the  * Commissioner  of  Finance*.  You  have  qualified 
for  and  are  now  acting  in  the  capacity  of  Commissioner  of  Finance 
of  the  Dtate  of  Missouri. 

Section  5333,  R.S.Mo.1929,  among  other  things  provides! 

"The  Commissioner  may,  by  certificate,  under  his 
hand  and  official  seal,  appoint  one  or  more 
special  deputy  commissioners  as  agent  or  agents 
to  assist  him  (the  Commissioner)  In  liquidating 
the  business  and  affairs  of  any  corporation  or 
private  banker  in  his  possession’*. 


and  further  In  the  same  section: 
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"He  ( the  Goraiais^ion^r)  nay,  frost  time  to  time 
delegate  such  special  deputy  commissioner 
to  perform  such  dot loo  connected  with  such 
liquidation  at  ho  may  doom  proper*11 

Section  13  of  Article  14  of  the  Constitution  of  Missouri 

provides t 


"nepotism,  by  any  officer  or  employs,  forbidden — 
forfeits  office.  Any  public  officer  or  employe 
of  this  State  or  of  any  political  subdivision 
thereof  who  shall,  by  virtue  of  said  of floe  or 
employment , have  the  right  to  name  or  appoint 
any  person  to  render  service  to  the  &tate 
or  to  any  political  subdivision  thereof,  and 
who  shall  name  or  appoint  to  such  service  any 
relative  within  the  fourth  degree,  either  by 
consanguinity  or  affinity,  shall  thereby  for- 
feit his  or  her  of floe  or  employment* ” 

Undoubtedly,  you  are  a public  officer  of  the  State  and 
since  the  special  deputy  commissioner  you  are  entitled  to  appoint 
is  to  assist  you  in  carrying  out  the  duties  and  obligations  of 
your  office,  one  of  whleh  is  to  liquidate  insolvent  banks,  then 
the  service  which  the  special  deputy  commissioner  would  render 
would  bo  a service  to  the  State  in  the  same  manner  and  sense  as 
you  serve  the  State  in  the  discharge  of  your  duties. 

While  it  is  true  that  the  special  deputy  commissioner 
would  be  paid  out  of  the  assets  of  the  closed  Institution,  yet 
that  makes  no  difference  because  the  prohibition  of  the  Constitu- 
tion is  against  the  appointment  of  a relative  within  the  prohibited 
degree  of  blood  or  consanguinity. 

Ton  do  not  oay  whether  the  applicant  for  special  deputy 
commissioner  is  related  to  you  by  blood  or  marriage,  but  that 
would  make  no  difference  as  the  appointment  Is  prohibited  by  the 
Constitution  and  you  would  subject  yourself  to  having  your  of  floe 
forfeited  should  you  make  the  appointment* 

Tours  very  truly. 


APPROVED: 


GILBERT  LAMB, 

Assistant  Attorney  General 


Attorney  General 


COUNTY  C0URT8: 

/ "i 


Effect  of  closed  banking  institutions 
on  payment  of  funds  appropriated 
by  County  Court, 


April  5,  1933 


Honorable  Robert  C,  Fields 
Prosecuting  Attorney 
Lebanon , Missouri 


>7 


V/ 
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Dear  Mr.  Fields: 

We  acknowledge  receipt  of  your  letter  dated  Marsh 
23,  1933,  as  follows: 

\ 

"I  have  been  asked  by  the  County  Oourt  of  this 
county  to  obtain  an  opinion  froa  your  office 
relative  to  the  following  statement  of  fasts: 

In  January  of  1930 t the  Bank  of  Conway  failed. 

In  this  bank  the  oounty  had  approximately 
436,000.00,  this  bank  having  been  a oounty 
depository  for  some  time.  The  eurrent  fund, 
the  oourt  house  bond  fund,  the  numerous 
school  funds,  oto.  had  balances  on  the  Treasurer* o 
books  at  this  time  amd  while  it  was  all  oar Tied 
in  the  one  account  It  belonged  to  the  various  funds. 
The  Treasurer  at  that  time  did  not  oharge  up  as  a 
lose  any  part  of  the  amounts  that  the  Treasurer*  e 
boohs  showed  that  each  fund  had  therein.  Another 
depeel tory  had  been  opened  about  two  years  prior  to 
the  failure  of  the  bank  aa  this  bank  at  Conway  did 
not  receive  a oontraet  aa  a depool tory  for  all  the 
oounty* a money  during  the  period  of  two  years  before 
the  orach.  The  books  of  the  Treasurers  office 
were  left  at  they  were  before  the  bank  failed  amd 
this  practice  was  followed.  If  a school  district 
had  $300.00  on  the  Treasurer's  books  when  the  bank 
failed,  he  permitted  the  district  to  write  warrants 
and  the  money  to  pay  those  warranto  was  taken  out 
of  the  now  depository.  The  same  praotlee  was 
followed  as  to  all  aeoounts  except  the  current 
fund.  With  the  current  fund  he  would  call 
warrants  up  to  within  $36,000.00  of  the  amount 
that  the  Treasurer's  books  showed  that  was  credited 
to  the  ourrent  fund  and  as  a result  of  this 
praotlee,  the  eurrent  fund  was  mads  to  stand  the 
entire  loss  occasioned  by  the  bonk's  failure. 
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ths  Court  deeire*  to  know  tho  proeodure  that 
they  should  toko  to  rooody  this  situation. 

They  deeire  to  know  If  they  should  undsr  ths 
law  ohargo  up  to  oaob  fund  ths  proportionate 
amount  that  that  fund  should  haws  boras  of 
ths  lesoT" 

H notion  9074  Rowlsod  Statutes  Missouri,  1939,  commands 
tho  County  Court  to  appropriate,  apportion  and  subdivide  tho 
eouaty  rowonuo  collected  and  to  bo  oollsotod,  for  ths  purposes 
set  out  In  Subdivisions  1,  2,  3,  4 and  5 of  that  Soot ion. 

This  notion  Is  nandatory  on  tho  County  Court* 

State  or  rol  v.  Leo,  263  3.  V.  344,  345. 

Section  9986  In  tho  first  part  thereof  Is  a re- statement 
In  subs tames  of  Soot ion  9874,  Section  9986  further  providing  that 
ths  nosey  so  npproprlntod,  apportioned  and  subdivided  by  tho  County 
Court  should  bo  bald  to  bs  n snored  fund  for  the  respective 
purposes  for  whieh  It  has  been  subdivided  and  the  County  Court 
shall  have  no  power  to  divert  the  euna  appropriated  froa  the 
purposes  for  which  they  were  appropriated,  nor  permit  the  funds 
thus  set  spurt  to  be  drawn  froa  tho  Treasurer  of  the  county  exoept 
by  warrants  issued  by  order  of  tho  oourt  on  tho  respective  funds. 

Sootion  9966  directs  the  County  Treasurer  to  separate  and 
subdivide  the  revenues  of  ths  oounty  in  his  hands  and  as  they  oono 
to  his  hands,  in  ooapllamoe  with  the  order  of  the  oourt  provided 
for  In  Sootion  9874  and  tho  provisions  of  Chapter  59,  the 
Treasurer  being  authorised  to  pay  out  eueh  revenues  only  on  warrants 
lsausd  by  ordar  of  tho  County  Court  on  tho  respect lvo  funds  so  set 
apart  and  subdivided  and  not  otherwise,  and  the  Treasurer  shall 
kaep  a separata  account  with  ths  County  Court  of  each  fund,  which 
fund  shall  bo  known  and  dwsignatod  by  the  Treasurer  by  the  names 
which  the  funds  are  rof erred  to  in  Section  9874. 

Section  9986  makes  It  a misdemeanor  for  the  Treasurer 
to  fail  or  refuse  to  perform  the  duties  requlrsd  of  him  by  the 
provisions  of  Chapter  59. 

Sections  13139,  13169  and  12170  make  further  provision 
that  the  Treasurer  shall  pay  oounty  r avenue  only  on  warrants  issued 
by  ths  County  Court  and  Seotlon  13139  provides  that  the  warrant 
shall  etnte  on  what  f^pd -the  sane  Is  drawn  and  that  the  warrant 
should  be  paid  out  of  that  fund. 
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I either  of  the  separate  funds  referred  to  In  Section  9874 
has  preference  or  Is  entitled  to  priority  as  to  the  receipt  of 
county  funds  over  any  other  of  the  funds  sectioned  In  Section  9874* 

State  ex  rel  v.  Appleby,  136  Ho*  408 t 413. 

State  ex  rel  v.  Henderson,  160  ho.  190. 

In  the  event  there  Is  a surplus  in  one  fund  after  its 
purposes  have  been  exhausted,  suoh  surplus  nay  be  transferred  to 
eons  of  the  other  funds  for  which  appropriation  was  nado  by  tho  court. 

Andrew  County  ex  rel  v.  Schell,  135  ho.,  317. 

Obviously,  It  was  the  duty  of  the  County  Court  in  your 
county  to  make  the  appropriations  and  apportions  as  provided  for  in 
Section  9874;  likewise  it  was  the  duty  of  the  County  Treasurer 
to  earry  the  npnee  of  such  funds  on  his  books  with  ths  respective 
amount*  appropriated  therefor  by  the  court.  If  there  was  not 
sufficient  revenue  collected  to  eatiefy  the  appropriation  and 
apportionment  made  for  all  of  the  funds,  then  the  amount  collected 
should  have  been  pro  rated  among  the  different  funds  in  the  amount 
that  the  reapeotive  suns  appropriated  bore  to  the  whole  amount 
collected.  The  Treasurer  was  only  entitled  to  pay  the  money  in 
his  hands  out  on  the  warrants  of  the  County  Court  and  the  warrants 
should  have  designated  on  what  funds  they  were  drawn,  and  as 
issued  and  drawn  by  the  County  Court  the  Treaeurer  should  haws 
charged  the  same  to  the  respective  funds  on  which  such  warrants 
wsrs  drawn  and  ohargsd  to  that  fund  only.  If  one  of  the  designated 
funds  became  exhausted  It  could  only  bo  replenished  by  further 
collections  of  revenue  or  by  the  transfer  of  a surplus  from  ons 
of  the  other  funds  to  the  exhausted  fund. 

The  foregoing  would  apply  whether  any  money  of  the  oounty 
was  tied  up  in  a closed  banking  Institution  or  whether  it  was  not. 

As  we  understand  your  letter  we  think  the  foregoing 
answers  your  inquiry. 


Very  truly  yours. 


APPROVED* 


GILBERT  LAMB 

Assistant  Attorney  General. 


Attorney  General. 
0L:LC 


3uaJts,  preferred  alalae,  donate  . ill  > 393.  y 


April  33,1933 

CfTledI 

2f 

Hr.  o*  a*  ?&>berly 
Qooisisrai!  aer  of  "in  n<» 

*T<*  f f ® * >soii  (3  i t y , .'£i  o ux  i 


3*;ir  Hart 

#«  jjre  la  receipt  of  you*  letter  of  April  19,  1933, 
ehieh  reads  &a  fol  now  t 

-ire  having  ouny  dea&sds  for  re~ 

Inn  of  fua-i^  in  banks  operating  on  a 
restricted  basts , vblea  funis  would  pro- 
bably be  die  elf  led  as  preferred  data* 
in  c a®  the  bank  or -a  being  liquidated. 

. i^r  otof or s we  h&ve  refused  to  cun- 
alder  any  preference*  a*  5 I .vs  r.dertnK 
whether  or  sot  re  i t: . in  oar  legal 
rights.  I an  enolos  <&  bsBowftth  a letter 
>b  t ^ ill  glee  you  eoisa  idea  of  the  sever  sal 
denwaads  awde  upon  tisla  department  in  tkl 
eoaseot ion* 

\a  early  reply  will  oblige. * 

The  enclosure*  shoe  th  t a letter  ?a  April  7tL  a-ae 
»rittaa  to  you  telling  the  status  of  & deposit  la  tho  like 'ton 
rru  t Cououny  end  tbd  at  the  biro/i  tern  1933,  tbe  Court 
ordered  this  sum  paid  to  the  reoeiver* 

To*;  inawered  this  letter  on  April  11  th  telling  him 
tb  t the  bank  ess  on  a restricted  b si a .jad  taut  you  could 
raaite  no  exception  In  this  case* 

Tour  letter  er**  ■■^ao^ered  on  April  15  th  ^therein  the 
■YXl  tor,  S*y  3.  vjwas,  U toraey,  disagreed  with  your  wait  ion 
and  filed  a notion  in  t ; ; : trout t court  nklag  that  444 
fund  be  turned  over  as  the  e:urt  previously  or  ie:*od*  me 
pucstioa  presented  being  whether  or  not  preferred  cl  aline 
or  this  el  alia,  if  it  any  so  bo  classed,  may  be  restricted 
by  y uu 

dena?e  dill  393  provides  among  other  t:  litr?  the 

following! 


ttr*  . % miserly. 


April  S3, 1933 


4*  * * •'<•***  to  wttorlH,  dreot 
reguiia  ® thss  ,..‘f-vy;5®uti  o/  any 
portion  of  deposits  la  dor^nd 
aeoouate  u»  way  b*  deaaed  aeco  yy 
aad  eapeoteutf  »*•  ■» 


donate  mu  o.  193  «i»  « you  with  the  approval  of  the 

(«c»«rnort  towtu  py-yrors  -ad  it  l®  a laatter  of  discretion  with 

^S«uU8fe  *°  loa*  **  yoUr  d4^r*^ioa  «a*roi**d  la  not  uareLKiu- 


*_  * #,*  1<*  our  o.lnion  that  you  nre  within  yottf  lap-jl  rlabts 
*5  to  consider  any  .^ref  erenow*  if  you  adopt  that  joi  i <•* 

“J,  «fc«  «ourth<»ia  u «M.  JJ«  tUh?> 

tiUa  b *ak  la  oa  a restricted  baala  tbit  fj^id  fund  should  bs 
,.'alti*  of  course  too  will  a ve  to  coaply  with  Its  oy>  qt  am 
-aid  order  would  be  authority  for  Its  Saywit. 

3 a3fB  return  lag  enclosures  forwarded  in  your  letter. 


Yours  very  truly. 


■fAiPv*  u »wi.  w.rrsii 

•si  stoat  Attorney  General. 

AffWfsa 

Attorney  Owner-si. 


J ijjms 


spupor  Hot  lows  dlaouaaeb , 


ieotion  6333  R.  3.  MO.  19* 


J'v' 


April  2d,  1933 


FILED 


ur.  o.  i.  Moberly 
o o is?  loner  of  townee 
Jef/er-xm  City,  ‘lsao^ri 


>a  r MX.  doberlyl 

Tout  let  tax  of  April  19 th  enclosing  letter  fror.  Jud^e 
vlill&i  T.  Jonsn  ddrea  ed  to  you  received.  You  repeat  an 
opinion  concerning  -be  questions  asked  therein.  The  letter 
referred  to  In  your  latter  reads  us  follows* 

*fnia  question  Jua  arisen  In  connection  with 
the  1 liquidation  of  two  of  the  banks  w ich  T tm 
handily  here: 

The  rtjouty  In  charge  star  Led  the  publication 
of  hie  no tie*  to  creditors  tsore  than  90  days 
before  the  last  daie  ft  rod  In  the  notice  for  :ure- 
eentl^i;  roof*  of  claims,  as  required  In  toetloa 
0333  u 3.  VSOm  . be  ur  :in<od  for  the  Insertion 
of  tiiooe  notices  in  throe  different  newspapers, 
(dt.uouio  Ulooe-  > ocrat,  Sit  ..out 3 Poet-Tfteputch, 
■t.houls  itar  and  Tlmeej,  veins  then  alternately, 

-nd  p'oeo  ded  on  th  t basis  to  t.l)  date,  neu  I 
have  been  advised  of  this  ar  angement* 

1 hod  interpreted  the  provisions  of  ootlcm 
6333  ae  contemplating  that  this  notice  would  be 
Inerted  In  one  n j -a paper  oontl  uou~ly  over  the 
period  provided  for  In  thle  section.  The  luostlon 
la,  will  the  Insertion  of  this  notice  In  different 
newspapers  once  each  week  for  three  ooaaeoutl  v* 
nuBtl»|  the  first  insertion  elm;  published  more 
thin  9G  days  before  toe  1 et  date  fixed  In  the 
notice,  for  pr  renting  of  oleine,  be  a ootaplltcioe 
with  tne  re  qulrement i of  this  et  tute? 

1 felt  that  1 had  better  juh.lt  this  to  y;u 
mi  have  you  i et  an  o lulon  from  the  Attorney 
uen .rol*a  office  on  the  uastlon. 

If  you  concur  In  tfci * view  I will  th^nk  you 
to  ;ubnlt  the  ueatlon  to  the  Attorney  General *e 
office  and  let  me  have  hie  ruling  as  !ooa  possible.* 


Hon.  O.  H*  MOOSrly 


April  33,  1633 


The  f.cta  a*  m gather  from  the  above  being  tb-t  the  insert. 
tio;ii  of  V a notice  were  alternated  each  week  between  tnree  neve- 
papers.  In  other  words,  one  vie*  k iald  notice  would  appear  In  one 
new a per  and  the  second  week  In  mother  newspaper  and  the  third 
week  In  another  newspaper  and  the  fourth  week  would  revert  back 
to  the  first  news?  per  etc.  Tne  notice  did  not  continue  In  one 
newspaper  weekly  during  ta«  entire  period  cf  tiirec  c naeoutlve 
raontfca.  The  •'meet  Ion  asked  belt*;  vhetner  or  not  eald  Insert  lone 
of  uotloe  as  aforesaid,  is  et  th*  re  lreuoata  cf  section  5333, 

motion  o333  d.  4*  'to.  19*9  reads  In  part  as  followei 

• a*  snail  also  cause  eald  notice  to 
be  Inserted  weekly  In  such  newspaper  s ha 
uay  direct  for  three  o.acotlve  con  the 
the  first  Insert  ion  thereof  to  be  published 
aera  thin  ninety  days  before  the  1>  et  day 
fixed  In  eo  14  notice  far  presenting  prcmf 
of  olalms.*  • *• 

In  the  o >ae  of  toode  v.  0 Insvllle  nk  et  al.  11  3.  i ».  (3) 
*8,  the  Kansas  City  0 art  of  Appeals  held  th.it  the  publication  of 
tne  notice  as  rec  -Ired  b;  this  section  must  be  strictly  ooraolled 
with.  In  tala  c se,  a notice  was  published  In  a newspaper  for  the 
full  tine  os  required  by  said  section  -lth  the  exception  of  one 
week,  gad  the  court  held  that  the  rolsslng  of  the  publication  frost 
that  newspaper  for  th  t week  did  not  aeet  the  st  tutory  reculre- 
:oent  of  weekly  for  thr^e  consecutive  months. 

This  Ob.se  was  el  bed  end  discussed  In  the  oase  of  Jtate  va. 
oiiroetter,  30  4.  9.  ( 2)  l.o.  933,  wherein  th.  court  id: 

•Section  11710,  dev.  JW  1919,  ( section  5333 
t.  i.  do.  1939 j,  providing  th  t the  oois^lo  lon- 
er should  notify  all  persons  to  present  cl  alms 
within  four  laoniha,  is  a special  et  -tut«  of 
limit  t ion,  -ind  In  order  for  the  statute  to 
run,  the  re  ulrenents  as  to  giving  notice 
must  be  fol  Lowed  strtoly.  )'  nn  v.  ink  of 
dreenfleld  ( o.  iup. ) 30  J.  a.  (3j  503, 508. 
do  -strictly  t3 uat  toe  law  be  compiled  with 
th  t tne  Khi  s City  Court  of  Appeals  In  the 
cues  of  ooda  v.  Cainovllle  vutk  et  al.,  333 
ho.  App.  957,  11  j.  ».  ( J 56,  In  oonatrulng 
the  a oT«  section  of  th*-  statute,  held  to  t 
the  law  »ks  not  ooraolled  with  In  the  flib- 
lioatlun  of  notice  when  the  mibllahed  nctloe 


:k>ru  <•.  ' . toberly. 


April  33,  1033 


was  o pitted  froia  t.j-i  paper  >as  *C<»k 
Of  tbe  time  It  »2*  to  rob,  tti  the 
court  a<>  avid  although  th?  olalnuuat 
aad  ctuui  uBowledtte  th-t  the  bonk 
bad  O lOiJCd. 

The  oi^a  of  ex  xel.  Henasotoeyer  Hold  *t  ol. 

1 J4  Mo.  App.  t»83,  emera  ^ a aotlo,  i herein  t bo  statute  pro- 
vided tb  t ease  should  be  ;juc  i 1 uied  for  four  consecutive 
weako,  ami  with  the  added  provision  for  such  othr  rvotloe 
as  may  be  directed  by  the  county  aurt.  The  county  court 
ordai ed  that  said  notice  be  published  In  tbreu  aw*  supers 
for  four  consecutive  seeks.  Two  of  the  news-npers  ub- 
11  shed  aid  notice  for  four  oon.-eeutlve  eeeke  ml  one  of 
tb  newspapers  published  It  for  thr«~  eoaseeutiv*’  we'kt. 

The  o urt  held  that  although  It  was  neo^ ’.ary  to  only  have 
toe  notice  published  In  one  of  the  ftewap^pers  yet  by  the 
county  court  or  ring  the  publication  in  three  aewsp  pers 
the  f .ot  th  t one  of  the  a"*ep.ipe  a did  nut  carry  the 
insertion  as  required,  namely,  four  weeks  instead  of  thr  ■$, 
tii  .t  mid  notice  »*e  Izrrsuld,  although  two  of  the  three 
notices  were  published  mi  retired. 

.?e  call  your  attention  to  nation  137T5  ua»*  of  sfe* 

1931.  p.  303,  relative  to  public  notices  ahloh  he  this 
provision. 

T’rovided  that  than  a public  notice 
required  by  law  to  be  published  noe 
a week  for  a given  uunber  of  weeks, 
shall  be  publ i aned  in  n dally,  trl- 
^oek.y,  so.  i-veekiy  or  weekly  neve- 
paper,  the  nctloe  shall  or  once 
a week  on  the  ana*  day  of  seek  week.4 

ft  are  of  the  opinion,  froa  the  foreguiog,  thut  .id 
notice,  when  jireoted  to  be  lasrted  In  a no  spoper  by  the 
oooKfllssioaar  oust  be  published  continuously  in  too  earns 
new  aper  weekly  for  tbre^  rxa3ecutivs  xmths,  the  first 
insertion  being  ,m>  >11  shed  more  them  90  days  before  toe 
lent  date  fixed  In  Vie  at  loo  for  presenting  of  deltas. 


'ton.  o.  ii.  Mobaxly. 


April  2 1 1933 


e axe  of  the  furuiox  o inlon  tb.it  tbs  aotlaes  In  ort- 
sd  la  thxet  aewsoapsxs  alt«ra&t*ly  loes  not  aeet  tbe  rsqul  re- 
K<at3  of  eottoa  S333#  auad  said  rat  loo  1«  invalid, 

>«  ars  returning  Judge  Janos*  letter  ns  you  requested. 


Touxs  very  truly. 


JAM13  i„  iSMnosrra, 

Assists*!  Attorney  OrawMl  . 


AFPilOV  ;0 

J HI  *01 


WfUSTnWS — 

Attorney  Oenexal. 


BUS  AKD  TRUCK  LAW: 


Trucks  not  for  hire  nor  common  carriers 
do  not  have  to  have  license  to  deliver 
from  Iowa  into  Missouri. 


Eon.  W.R.  ?i rumen, 
County  Attorney, 
Davie  County, 
Bloomfield , Iona. 


y 

September  12,  1933. 


Dear  Sir: 


The  offiee  of  the  Attorney  General  of  the  State  of 
Missouri  acknowledges  reoelpt  of  your  letter  of  August  12,  1935, 
which  is  as  follows: 

"I  have  had  considerable  complaint  in 
regard  to  Missouri  Officials  picking 
up  Iowa  trucks  for  various  violations, 
and  I am  now  writing  you  in  regard  to 
a client  of  mine  who  is  the  owner  of 
an  Ice  and  Bottling  Company.  They  are 
selling  their  products  In  Missouri  and 
are  delivering  them  in  their  own  trucks. 

I am  writing  to  Inquire  whether  this 
company  must  have  a Missouri  license 
or  a Missouri  permit.” 

For  your  information,  under  the  Bus  and  Truck  Law  of 
Missouri  we  have  what  we  term  the  "motor  carrier”.  A party  en- 
gaging in  that  type  of  business  is  required  to  obtain  a Cert if 1 cats 
of  Convenience  and  Necessity  and  pay  certain  license  fees.  The 
definition  of  "motor  carrier"  is  as  follows: 

"'The  term  'motor  carrier',  when  used 
in  this  act,  means  any  person,  firm, 
partnership,  association,  joint- stock 
company,  corporation,  lessee,  trustee, 
or  receiver  appointed  by  any  court  what- 
soever, operating  any  motor  vehicle  with 
or  without  trailer  or  trailers  attached, 
upon  any  public  highway  for  the  trans- 
portation of  persons  or  property  or  both 
or  of  providing  or  furnishing  such  trans- 
portation service,  for  hire  as  a common 
carrier.  Provided,  however,  this  act 
shell  not  be  so  construed  as  to  apply  to 
motor  vehisles  used  In  the  transportation 


Hon*  ?i.R. 


F 


S*pt  a 1*,  1993 


o f passengers  or  property  for  hire, 
operating  over  and  along  regular  routes 
vi thin  any  municipal  corporation  or  a 
muni ei pal  eorporetlan  and  the  suburban 
territory  adjacent  thereto  forming  a 
part  of  transportation  system  within 
such  nun lei pal  corporation  or  such  mu- 
nicipal corporation  and  adjacent  suburban 
territory,  where  the  major  part  of  such 
system  is  within  the  limits  of  such 
municipal  corporation!" 

The  term  "contract  hauler”  refers  to  one  who  receives  on 
proper  application  and  hearing  a permit,  the  definition  of  "contract 
hauler"  being  as  follows  t 

"♦The  tain  * contract  hauler',  when  used 
In  this  act,  means  any  person,  firm  or 
corporation  engaged,  ee  hla  or  Its  prin- 
cipal bualneae,  in  the  transportation  for 
compensation  or  hire  of  persona  and/or 
property  for  a particular  person,  persons, 
or  corporation  to  or  from  a particular 
place  or  places  under  special  or  Individual 
agreement  or  agreements  and  not  operating 
as  s common  carrier  end  not  operating  ex- 
clusively within  the  corporate  limits  of 
an  incorporated  city  or  team,  or  exclusively 
el thin  the  corporate  limits  of  such  city 
or  town  end  Its  suburban  territory  as 
herein  defined.*** 

ve  note  in  your  letter  that  your  allant  conducts  and  lee 
and  bottling  business  end  does  the  delivering  in  the  company*  e own 
trunks.  The  Public  service  commission,  whose  duty  it  la  to  carry 
out  the  terms  of  the  Bus  and  Truck  Lae  of  Missouri,  has  no  Juris- 
diction over  persona  who  are  hauling  their  own  property  on  their 
own  trucks.  The  Public  Service  Commission  of  Missouri  made  the 
following  ruling  in  their  bulletin  of  June  3,  1933: 

"There  le  no  reciprocity  agreement  between 
Missouri  end  any  other  state,  Insofar  as 
the  operations  of  a truck  or  bus  for  hire 
le  concerned,  nor  la  there  any  law  authoris- 
ing suoh  agreement." 

As  the  trueks  In  question  are  sot  "for  hire",  and  are  not 
common  carriers.  It  Is  the  opinion  of  this  department  that  It  Is 


Hon.  W.R.  Fimmen 


3- 


Sept.  12,  1953 


not  necessary  for  them  to  have  a license  to  deliver  their 
products  in  Missouri. 


Respectfully  submitted. 


OLLIYKR  W.  NOLEN, 

Assistant  Attorney  General. 


APPROVED: 


ROT  McKITTRICK, 
Attorney  General 


OWN: AH 


r!Li3!D  .:S -Oft ■: -i' act  una'c  person  upon  one  examination  ma.y  reiuse  to 

submit  to  an  operation  as  ordered  by  the  Commission 
will  not  deprive  applicant  of  oension  if,  according 
to  facts  as  found  by  Commission  upon  a subseouent 
examination,  she  is  entitled  to  oension. 


V 


fi  3 l 


{i 


Wovember  7,  1333. 


Kiss  Marie  M.  Finan,  Pension  Secretary, 
3858  Westminister  Plaoe, 

St.  Louie , Missouri. 


Dear  Miss  Finan: 

We  axe  acknowledging  receipt  of  your  letter  in  which  you 
inqtuire  as  follows; 

"Section  8898  of  the  Revised  Statutes  of  the  State 
of  'Missouri,  1939,  Volume  II,  Chapter  51,  page  3487, 
cowering  pensions  to  deserving  blind,  provides  in 
part  as  follows: 

•fto  person  shall  be  entitled  to  the  benefits  of  this 
article  who  shall  refuse  to  submit  to  treatment  or 
operation  to  effect  a cure  when  recommended  by  the 
examining  oculist  and  approved  by  the  commission; 
but  upon  submission  to  such  treatment  or  operation 
the  pension  of  applicant,  otherwise  entitled  thereto, 
shall  be  paid  as  in  other  cases;  Provided  further, 
that  no  apol leant  who  is  more  than  seventy-five  years 
of  age,  shall  be  reouired  to  submit  to  an  oneration 
to  restore  hie  or  her  vision  in  order  to  come  under 
the  provisions  of  this  article,  but  may  voluntary 
submit  to  operation. 1 


There  is  a difference  in  opinion  as  to  whether  or 
not  the  refusal  of  an  applicant  at  any  time  to  sub- 
mit to  an  operation  or  treatment  recommended  by  the 
examining  oculist,  makes  them  ineligible  for  the  oen- 
sion for  all  time. 

For  instance,  we  have  g case  in  Butler  County.  The 
applicant  was  examined  September  3,  1933,  and  found 
ineligible  for  the  pension.  However,  an  oner? ti on 
was  recommended  by  the  examining  oculist  which  the 
applicant  refused,  signing  a refusal  slip  reading  as 
follows: 


•I,  the  undersigned,  applicant  for  the 
blind  pension  do  hereby  indicate  my  re- 
fusal to  submit  to  such  treatment  or 
operation  in  an  effort  to  effect  a cure 
as  may  be  recommended  by  the  examining 

oculist,  and  approved  by  the  Missouri 
Commission  for  the  Blind. * 


November  7,  1933. 


UXsb  iiarie  it.  Fi  nan , 


This  party  has  again  been  re-examined,  and  this  time 
patient  denies  even  light  pereention  in  either  eye, 
and  if  we  are  unable  to  disprove  her  claimed  lose  of 
vision,  will  she  be  eligible  for  the  pension  regard- 
less of  the  refusal  clip  which  she  signed,  refusing 
to  have  the  operation  recommended  at  the  time  of  the 
last  examination.* 

You  inquire  whether  the  feet  that  a blind  person  has  refused 
to  submit  to  an  operation,  as  required  under  certain  circumstances 
under  the  statute,  does  by  that  act  forever  forfeit  her  right  to 
receive  a pension  under  the  Blind  Pension  Act. 

Section  8698,  H.  S.  Mo.  1929,  among  other  things,  pro- 
vides as  follows: 

**  * *No  person  shall  be  entitled  to  the  benefits 
of  this  article  who  shall  refuse  to  submit  to  treat- 
ment or  operation  to  effect  a cure  when  recommended 
by  the  examining  oculist  and  approved  by  the 
commission;  ;but  upon  submission  to  such  treatment 
or  operation  the  pension  of  applicant,  otherwise 
entitled  thereto,  shall  be  paid  as  in  other  cases: 

Provided  further,  that  no  applicant  who  is  more 
than  seventy-five  yeas  of  age,  shall  be  required 
to  submit  to  an  operation  to  restore  his  or  her 
vision  in  order  to  come  under  the  provisions  of 
this  article,  but  may  voluntarily  submit  to  operation.* 

It  appears  from  your  inquiry  that  a certain  applicant  was 
examined  on  September  8,  1932,  and  found  ineligible  for  pension. 
Operation  was  recommended  by  the  examining  oculist  but  the  appli- 
cant refused  to  submit  rnd  signed  a refusal  slip.  The  oarty  has 
now  been  re-examined  and  apparently  is  entitled  to  the  benefits 
of  the  Act,  unless  her  refusal  to  have  an  operation  in  1933 
shall  now  bar  her  from  the  provisions  of  the  Act. 

Under  the  above  section,  if  a person  comes  up  for  an 
examination  for  the  purpose  of  receiving  the  pension  upon  recommen- 
dation by  the  examining  oculist,  the  Commission  may  require  that 
the  applicant  submit  to  an  operation.  If  the  apni leant  fails 
to  submit  to  the  operation,  then  she  is  denied  a pension, 
believe,  however,  that  the  proper  construction  of  the  Act  ie 
that  she  is  to  be  denied  the  pension  bssed  upon  the  results  of 
that  particular  examination,  at  which  time  the  order  directing 
the  operation  was  made.  The  penalty  for  refusing  the  operation 
is  that  the  applicant  shall  not  be  entitled  to  the  pension, 
do  not  believe  that  it  was  the  intention  of  the  Legislature  that 
sueh  applicant  would  not  be  entitled  to  re-examination,  and,  if 
so,  that  upon  re-examination  the  applicant  would  be  berred  from 
pension  by  a refusal  to  submit  to  an  operation  when  required  at 
a previous  examination.  A person  may  not  be  entitled  to  a pen- 
sion upon  one  examination  end  because  of  changing  conditions  of 
the  eyes  may  upon  a subsequent  examination  be  entitled  to  the 
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benefits  of  the  Act.  fe  believe  that  eaeh  examination  and  each 

application  shall  be  treated  upon  ite  own  merits  changed  as  of 
the  time  the  examination  is  made,  without  being  prejudiced  by 
what  it  might  have  transpired  at  the  time  of  a previous  examina- 
tion. 


Unquestionably  it  was  the  intention  of  the  Legislature 
that  the  applicant  should  not  receive  a pension  where  she  refused 
to  submit  to  an  operation  uoon  the  first  examination.  The  appli- 
cant in  this  particular  case  has  paid  the  penalty  for  her  refusal 
to  submit  to  the  operation  and  no  pension  has  been  received  by 
her  up  to  this  time  because  of  her  refusal  to  submit  to  the 
operation,  Bfhen  she  is  again  examined  the  Board  may  again  re- 
quire that  she  submit  to  an  operation  and  upon  her  failure  so 
to  do  she  would  again  be  denied  the  benefits  of  the  tension  law. 

If,  however,  uoon  the  re-examination,  hex  condition  is  changed 
to  suoh  an  extent  that  the  Board  no  longer  requires  submission 
to  an  operation,  then  we  do  not  believe  that  she  is  to  be  denied 
the  right  of  a pension  because  of  the  refusal  for  which  aha  has 
already  paid  the  penalty.  Ste  believe  that  each  application  for 
an  examination  should  be  treated  upon  its  own  individual  merits. 

The  statute  does  not  prohibit  a subeeeruent  examination,  nor  does 
it  expressly  or  impliedly  indicate  that  the  Commission's  finding 
on  one  examination  would  be  finally  decisive  of  the  ease  to  the 
extent  that  the  individual  night  not  file  a new  application  where 
a change  of  conditions  would  warrant  it,  Each  new  examination, 
therefore,  must  stand  alone,  unprejudiced  by  previous  examinations, 
and  the  applicant's  right  to  a pension  must  be  determined  accord- 
ing to  her  condition  at  the  time  of  the  examination. 

It  is  therefore  the  opinion  of  this  Department  that 
though  the  applicant  was  examined  in  September,  1932,  and  at  that 
time  was  required  to  submit  to  an  operation  wkioh  she  refused, 
yet,  if  upon  a eubeeouent  examination  her  condition  is  suoh  as 
to  warrant  the  awarding  of  a certificate  according  to  the  facts 
as  they  are  found  at  that  time,  we  do  not  believe  that  her  re- 
fusal to  submit  to  an  operation  at  some  date  in  the  past  would 
deprive  her  of  the  benefits  of  the  Act.  She  paid  the  penalty 
of  her  refusal  by  not  being  awarded  the  pension  during  the  period 
between  the  two  examinations.  ?:e  do  not  believe  that  the  refusal 
to  submit  to  an  operation  on  one  examination  shall  forever  for- 
feit her  right  to  receive  the  pension  under  different  conditions 
at  a later  time. 


APPROVED: 


Very  truly  yours, 


Assistant  Attorney 


Attorney  (General. 


FWH:3 


A 


!•  An  income  of  $600*00  over 

any  consecutive  twelve  months 
makes  a person  ineligible  for 
a blind  pension  and  said 
twelve  months  need  not  compose 
the  actual  calendar  year* 
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Miss  Marie  M.  Finan, 

Pension  Secretary, 

Missouri  Commission  for  the  Blind, 

2832  Washington  Avenue, 

St.  Louis,  Missouri. 

Dear  Miss  Finan:- 

'We  have  your  letter  of  October  18,  1933,  in  which  was  con- 
tained a request  for  an  opinion  as  follows: 

"The  above  pensioner  resides  in  St.  Louis  and  is 
employed  by  the  Charter  Oak  Stove  and  Range  Company. 

Her  salary  for  the  first  seven  months  of  1933  was 
$36.50  per  month.  On  August  1,  1933  she  was  in- 
creased to  $60.00  per  month  because  of  the  N.R.A.  If 
she  works  continuously  for  the  balance  of  the  year 
she  will  receive  a total  of  $555.50  for  her  services 
which  will  still  be  within  the  limits  of  $600.00  set  by 
the  pension  law. 

The  question  which  has  arisen  at  this  time  is,  when 
this  party  will  have  to  be  stricken  from  the  roll.  If 
she  continues  at  the  present  rate  of  $60.00  per  month, 
on  March  31,  1934  she  will  have  earned  during  the  past 
twelve  previous  months,  a total  of  $626*00. 

Do  we  interpret  the  law  correctly  when  we  under- 
stand that  an  income  of  $600*00  over  any  twelve  months 
makes  a person  ineligible,  or  is  it  necessary  to  have 
an  income  of  $600.00  during  a calendar  year." 

Section  8893,  Revised  Statutes  of  Missouri,  1929,  Chapter  51, 
Article  1 provides  as  follows: 

"Every  adult  blind  person,  twenty-one  years  of  age 
or  over,  of  good  moral  character,  who  shall  have  been  a 
resident  of  the  state  of  Missouri  for  ten  consecutive 
years  or  more  next  preceding  the  time  for  making  appli- 
cation for  the  pension  herein  provided,  and  every  adult 
blind  person,  twenty-one  years  of  age  or  over,  who  may 
have  lost  his  or  her  sight  while  a bona  fide  resident 


Miss  Marie  M. 


Finan 


2 


December  2 , 1933* 


of  this  state  and  who  has  been  a continuous  resident 
thereof  since  such  loss  of  sight,  shall  be  entitled 
to  receive,  when  enrolled  under  the  provision  of  this 
artlole,  an  annual  pension  as  provided  for  therein, 
payable  in  equal  quarterly  installments:  Provided, 
that  no  such  person  shall  be  entitled  to  a pension 
under  this  article  who  has  an  income,  or  is  the  reolp- 
lent,  of  six  hundred  ( "'660,00 ) "dollars  or  more  per 
annum  from "any  source  whatever,  or  who  owns  property, 
or  has  an  interest  in  property  to  the  value  of  five 
thousand  dollars  ($3,000*00)  or  more,  or  who  lives 
with  a sighted  husband  or  wife  who  has  an  income  or 
is  the  recipient  of  six  hundred  ($600.00)  dollars  or 
more  per  annum  from  any  source  whatever  or  has  property 
or  an  Interest  in  property  to  the  value  of  five  thousand 
($5,000*00)  dollars  or  more,  or  who  hns  a parent  or 
parents,  resident  in  this  state  who  upon  the  investi- 
gation of  the  commission  may  be  found  to  be  able  to 
provide  for  the  reasonable  support  of  such  applicant; 
and  provided,  further,  that  blind  persons  who  are  main- 
tained in  either  nubile,  private,  or  endowed  institutions, 
or  by  private  persons  who  would  otherwise  be  entitled  to 
a pension  under  this  article,  shall  not  be  entitled  to  the 
benefits  of  this  artlole;  and  provided  further,  that  no 
blind  person  shall  be  entitled  to  the  benefits  of  this 
artlole  while  confined  In  any  jail  or  penitentiary  under 
conviction  of  any  offense  or  while  publlely  soliciting 
alms  in  any  manner  or  through  any  artifice  in  any  part 
of  this  state  or  while  confined  In  any  insane  asylum  at 
the  expense  of  the  state  or  any  county  or  municipality 
thereof.'' 


The  section  above  quoted  is  the  section  that  must  be  construed 
in  the  rendering  of  an  opinion  on  your  question,  and  since  there  are  no 
decisions  on  such  point  we  shall  Interpret  the  matter  according  to  the 
general  law  and  our  conception  of  the  meaning  intended  by  the  legislature. 

The  title  to  the  article  in  which  the  above  section  appears 
is  "Pensions  to  Deserving  Blind" • 

In  Sutherland's  "Statutory  Construction",  End  Edition,  Sec,  339 
it  is  stated: 


"If  the  meaning  is  doubtful  the  title,  if  expressive 
may  have  the  effect  to  resolve  the  doubts  by  extension  of 
the  purview,  or  by  restraining  it,  or  to  correct  an  obvious 
error,  for,  in  ascertaining  the  intention,  nothing  is  to  be 
rejected  from  which  aid  can  be  derived;  therefore,  the  title 
of  an  aot  may  claim  a degree  of  not lee,  and  is  entitled  to 
lta  share  of  consideration." 
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Similar  language  was  used  in  State  ex  rel.  Blxby  vs.  St.  Louis 
(1912)  241  Mo*  231,  145  5.  ».  SOI;  Straughan  ▼.  Meyers  (1915)  268  Mo. 

580,  187  S.  W.  1159;  Eahlin  ▼.  Missouri  Commission  (1924)  262  S.  ff.  420. 

In  the  Eahlin  ease  last  referred  to  the  court  in  construing 
the  statute  14  question,  stated  at  page  424:- 

"ffhere  eertain  terms  of  a statute  are  ambiguous, 
resort  may  be  had  to  its  title  as  a clue  or  a guide 
to  its  meaning." 

Applying  this  principle  to  our  own  situation,  we  oonelude  that 
the  statute  is  intended  to  provide  relief  only  to  "reserving  Blind". 

The  statute  then  sets  out  $600.00  per  annum  as  the  amount  of  inoome 
that  will  teles  a person  out  of  this  class.  The  $600,00  per  annum  is 
merely  a yardstick  to  measure  the  need  of  a person,  and  whether  the  amount 
Is  received  for  an  actual  calendar  year  or  is  reoelved  for  a space  of 
time  consecutively  aggregating  a year  is  of  no  importance.  It  is  a 
well  settled  rule  of  law  in  this  state  and  elsewhere  that,  where  possible, 
effect  should  be  given  to  the  legislative  intent  express  or  implied,  and 
since  in  this  matter  the  Intent  seems  to  us  to  be  clear  we  do  not  hesi- 
tate to  give  effect  to  it  in  this  opinion. 

Further  illuminating  language  is  to  be  found  in  the  Eahlin  case 
above  cited  at  page  424  as  follows: 

"The  blind  pension  law  Is  remedial,  and  should 
therefore  be  liberally  construed;  also  it  should  be 
construed  with  the  object  In  vie*  that  was  sought  to 
be  accompli  shed , - :r h ugh  an  v.  Ueyers,T68  Mo.  580, 

187  o,  tr . 115$;  Lusk  v.  Public  Service  Com*,  277  Ho. 

264,  210  S.  W.  72." 

Since  in  our  case  the  object  seems  to  be  to  provide  for  de- 
serving blind  people  and  the  person  in  question  has  already  a sufficient 
living  wage,  we  are  of  the  opinion  that  she  should  be  stricken  from  the 
pension  rolls  when  she  shall  have  received  her  present  working  wage  for 
twelve  months,  l.e.,  according  to  your  letter,  on  March  31,  1934. 

Very  truly  yours, 


Approved:  Assistant  Attorney  General. 

7/^.  '7h.  £ , 

r 


Attorney  General^. 
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Right  of  Collector  to  employ  brother-in-law's  wife 
as  a deputy. 


J&Qa  1B|  1033a 


Kr.  £lbert  L*  Ford, 
Prosecuting  Attorney, 
Kennett , tisaouri. 


bear  Ford: 


Ve  acknowledge  receipt  of  your  letter  dated  January 
13,  1933  in  which  you  state! 

•The  newly  elected  Treasurer  and  ex-officio 
Collector  (we  have  township  organisation) 
wants  to  get  an  opinion  from  you  relative  to 
Artlole  14,  Section  13,  Constitution  of  Missouri, 
in  regards  to  employment  of  relatives. 

He  Is  desirous  of  employing  his  brother-in-law's 
wife  as  a deputy  In  his  office  as  Collector. 

The  salary  she  reoelves  will  be  p&ld  by  him 
personally  and  individually  am  the  State  or 
County  does  not  pay  him  or  allow  him  any  money 
for  help." 

We  assume  from  your  letter  that  the  person  desired  to 
be  employed  as  a deputy  in  the  of floe  of  the  Collector  is  the  wife 
of  a brother  of  the  Collector's  wife. 

Section  13  of  Artlole  14  of  the  Oonetitutlon  of  the 
State  of  Missouri  provides  as  follows: 

• nepotism,  by  any  officer  or  employe,  forbidden  - 
forfeits  office. 

Any  public  offloer  or  employe  of  this  Stats  or  of 
any  political  subdivision  thereof  who  shall,  by 
virtue  of  said  of floe  or  employment,  have  the 
right  to  nane  or  appoint  any  person  to  render  ser- 
vice to  the  state  or  to  any  political  subdivision 
thereof,  and  who  shall  name  or  appoint  to  such 
service  any  relative  within  the  fourth  degree, 
either  by  consanguinity  or  affinity,  shall  thereby 
forfeit  his  or  her  offloe  or  employment.  (Adooted 
Feb.  36,  1934. )• 


(Ur.  filbert  L.  Ford) 


You  will  note  that  the  prohibition  la  against  the 
naming  or  appointing  of  any  relative  within  the  fourth  degree, 
either  by  affinity  or  ooneangulnlty,  and  the  matter  of  who  pays 
the  salary  or  whether  any  salary  is  paid,  is  of  no  oonsequenoe. 

Relationship  by  affinity  does  not  extend  to  the 
relatives  of  the  other  spouse  by  affinity  only.  In  other  words, 
relationship  by  affinity  is  confined  to  the  blood  relatives  of 
the  other  spouse. 

State  ex  rel  v.  Hall  « Ellis,  336  Uo.  154-163 

38  3.X.  3d.  363 

Accordingly,  the  constitutional  provision  referred  to 
does  not  prohibit  ths  appointment  inquired  about  in  your  letter. 


Yours  very  truly, 


APPROVED ; 


GILBERT  LAI® 

Assistant  Attorney  General 


Attorney"" General1 


COUNTY  COURTS.  Pro-rating  funds  when  amount  collected  is  less 

than  that  appropriated  under  Section  9874,  R.S.  Mo. 
1929 


Hon.  Elbert  L.  Ford, 
Prosecuting  Attorney, 
Kennett,  Missouri. 


January 
19  3 3 


Dear  Mr.  Ford: 


This  office  acknowledges  receipt  of  your  letter 
dated  January  16,  1933  in  which  you  state  and  inquire  as  follows: 

"I  am  herewith  enclosing  to  you  copy  of  an 
order,  which  the  County  Court  made  last  year  witjy 
reference  to  the  apportioning  and  subdividing  the 
County  revenue  under  Section  9874  and  Section  9985, 
Revised  Statutes  of  Missouri  for  the  year  1919. 

The  total  amount  of  this  budget  was  $62,800.00,  or 
the  anticipated  revenue  of  this  County  for  the  year 
1932.  The  actual  revenue  collected  will  be  approx- 
imately £40,000.00  or  about  £22,000.00  short  of 
taking  care  of  this  budget. 

The  Treasurer  of  this  County  has  on  hands  at 
this  time  approximately  *20,000.00  in  cash  and  is 
unable  to  decide  how  to  disburse  this  money. 

Please  advise  me  on  the  following  questions: 

First  - Should  the  money  received  for  1932  be 
pro-rated  to  the  different  funds  as  the  fund  itself 
relates  to  the  whole  amount  of  the  budget? 

Second  - ShouM  the  warrants  be  paid  in  the 
manner  which  they  have  been  issued,  presented  and 
protested  to  the  Treasurer,  not  with- standing  the 
budget? 

Third  - Should  the  money  be  placed  in  the  dif- 
ferent funds  to  take  care  of  that  particular  fund 
first,  in  other  words,  should  the  12,000.00  be  paid 
first  to  the  care  of  paupers  and  insane  persons  of 
said  County  and  after  this  Is  taken  care  of  and  then 
the  next  money  be  paid  to  the  second  class,  which 
includes  payment  of  County  officers  and  after  that, 
then  the  next  money  be  placed  into  the  third  class 

» J 4*4- 


-S' 


Hon.  Elbert  L.  Ford. 

Section  9874,  Revised  Statutes  of  Missouri,  1939,  provides 
in  substance  as  follows: 

* The  county  courts  of  the  several  counties  in  the 
state  ore  authorized  and  empowered  at  a time  fixed 
each  year  to  approptiate,  apportion  and  subdivide 
the  county  revenue  collected,  and  to  be  collected, 
money  received, and  to  be  received,  for  county 
pur p o se s in  the  following  order: 

X.  A sum  sufficient  for  the  payment  of  oil  necessary 
expenses  in  the  care  of  peupers  and  Insane  persons} 

II.  A simi  sufficient  for  the  payment  of  building  of 
bridges  and  repairing  of  roads,  including  the  pay  of 
road  overseers; 

III.  A sum  sufficient  for  the  payment  of  salaries 
of  county  officers  when  payable  out  of  the  ordinary 
revenues; 

IV.  A sum  sufficient  for  the  payment  of  the  fees 
of  grand  and  petit  jurors.  Judges  and  clerks  of 
election,  and  fees  of  witnesses  before  grand  juries; 

V.  A sum  sufficient  for  the  payment  of  the  other 
Ordinary  current  expenses  o the  ccunty. 


Section  9874,  R.S.  Llo.  1939,  authorizing  and  empowering 
county  courts  to  appropriate,  apportion  and  subdivide  county  funds 
in  the  order  named  is  mandatory  on  such  county  officers.  The  prin- 
ciple of  law  applicable  in  that  respect  is  stated  in  Chase  v.  U.  S., 
261  Fed.  835-837,  in  the  following  language: 

"An  examination  of  the  legislation  of  Congress 
shows  that  in  many  of  the  acts  of  Congress  the 
word  * authorized!  Is  f e-uently  used  where  a 
duty  is  imposed  upon  a public  executive  of- 
ficer, and  in  no  case  are  the  duties  imposed 
discretionary  unless,  after  the  ward  'authorized* , 
the  other  words  *in  his  discretion*  are  added. 

As  was  said  by  the  Supreme  Court  of  the  United 
States  in  Mason  et  al.  v.  Pearson,  9 How.  258, 

13  L.  Ed.  135; 

' /henever  it  is  provided  that  a corporation 
or  officer  *may*  act  in  o certain  way,  or  it 
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Hon.  Elbert  L.  Ford, 


' ah?ll  be  lawful*  for  them  to  act  in  a certain 
way,  it  may  be  insisted  on  as  a duty  for  them 
to  act  so,  if  the  matter,  as  here,  is  devolved 
on  a public  officer,  and  relates  to  the  public 
or  third  persons.  * * *.  Without  going  into 
more  details,  these  cases  fully  sustain  the 
doctrine,  that  what  a public  corporation  or 
officer  is  empowered  to  do  for  others,  and  it 
is  beneficial  to  them  to  have  done,  the  law 
holds  he  ought  to  do.  The  power  is  conferred 
for  their  benefit,  not  his;  and  the  intent  of 
the  Legislature,  which  is  the  test  in  these 
cases,  seems  under  such  circumstances  to  have 
been  Ho  impose  a positive  and  absolute  duty*. 

Mayor  of  New  York  v.  Furze,  3 Hill  (N.Y) 

613;  Minor  et  cl  v.  Merchants  * Bank  of  Alexandria, 

1 Pet.  46,64,  7 L.  Ed.  47,  and  note;  Livingston 
v.  T-nner,  14  N.  Y.  64;  Ralston  v.  Crittenden  (C.C.) 

13  Fed.  508;  Supervisors  Rock  Island  County  vs. 

U.  S.  4 Wall.  435,  18  L.  Ed. 419". 

The  Supreme  Court  of  this  state  in  State  ex  rel  v.  Lee, 

263  S.  V.  344-345,  has  followed  the  s;  me  reasoning,  ?s  is  shown  by 
quotation  from  the  opinion  in  the  last  named  case,  rs  follows: 

"Preliminary.  The  power  given  by  section  1181 
to  the  state  superintendent  of  public  schools 
is  couched  in  words  vesting  him  with  * authority* 
to  correct  certain  errors  in  apportionment.  Tith 
respect  to  such  errors  as  fall  within  the  section 
words  of  that  character  In  a statute  like  this 
are  to  be  construed  cs  mandatory,  since  'public 
interests  and  rights  are  concerned*.  Newburgh 
Turnoike  v.  Miller,  5 Johns. Ch.  (R.Y.)lOl, 

9 Am.  Dec. 274;  35  R.  C.  L.  p 770." 

Therefore,  whatever  duties  are  required  of  the  county 
court  by  the  provisions  of  Section  9874  are  absolute  and  not  a 
discretionary  matter  with  that  body. 

Section  9985,  Revised  Statutes  of  Missouri,  1929,  in 
the  first  pa rt  thereof  is  a re-statement  in  substance,  of  Section  9874, 
and  it  being  further  provided  in  Section  9985  that  the  money  so  set 
apart  appropriated,  apportioned,  and  subdivided,  shall  be  held  to  be 
a sacred  fund  for  the  purpose  for  which  it  has  been  designated,  end 
the  county  court  shall  have  no  power  to  divert  the  same,  or  to 
permit  the  funds  thus  set  apart  to  be  drawn  from  the  treasury  of  such 
county,  except  by  warrants  issued  by  order  of  the  court  on  the 
respective  funds.  Section  9986  directs  the  county  treasurer 
sh-11  separate  -nd  subdivide  the  revenues  of  the  county  in  his  hmds. 
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and  es  they  come  Into  his  hands,  in  compliance  Kith  auch  order  of 
the  court  and  the  provisions  of  Chapter  59.  It  being  further 
provided  thrt  the  treasurer  shall  pay  out  the  revenues  thus 
subdivided  on  warrants  issued  by  order  of  the  court,  on  the  respective 
funds  so  set  apart  and  subdivided  and  not  otherwise,  and  the 
treasurer  shall  keep  a separate  account  with  the  county  court  of 
e'Ch  fund,  which  funds  sh-11  be  known  nd  designated  respectively 
as  the  pauper  fund,  road  and  bridge  fund,  fund  for  the  payment  of 
the  salaries  of  the  county  officers,  fund  for  the  payment  of  fees 
of  grand  and  petit  furors,  judges  and  clerks  of  election,  witnesses 
before  a grand  jury,  and  contingent  fund,  and  no  entrant  shall  be 
Paid  out  of  any  other  fund  other  then  that  Upon  which  it  lu  s been 
dr'wn  by  order  of  the  court.  Section  9986  makes  it  a misdemeanor 
for  the  tree  surer  to  fail  or  refuse  to  perform  the  duties  required 
of  him  under  the  provisions  of  Chapter  59. 

Sections  12139,  12169  and  12170,  Revised  Statutes  of 
Missouri,  1929,  make  further  provision  th^t  the  treasurer  shall  pay 
county  revenue  only  on  warrants  issued  by  the  county  court,  and 
Section  12139  provides  that  the  warrants  shall  state  on  what  fund  the 
same  is  drawn  and  that  the  warrant  should  be  paid  out  of  that  fund. 

In  the  case  of  State  ex  rel  Norfolk  Beet-Sugar  C^.v. 

Moore, 'uditor,  69  N.  373,  concernin':  the  right  of  the  State 
*uditor  to  draw  e warrant  on  a certain  fund,  is  found  an  interesting 
outline  of  the  history  of  the  necessity  for  appropriation  by 
legislatures  into  specific  funds  and  for  specific  purposes,  and  in 
the  opinion  is  ? definition  of  the  words  •appropriate*  or 
•appropriation* . In  that  case  it  is  sought  to  compel  a warrant 
to  be  drawn  on  the  fund  for  purposes  other  than  for  which  the  fund 
was  appropriated,  but  the  usual  definition  of  the  word  •appropriate* 
is  not  unbending  in  the  case  under  consideration,  because  if  there 
is  r surplus  in  any  fund  appropriated  by  the  county  court  after  all 
of  the  liabilities  of  such  fund  h^ve  been  met,  that  surplus  may  be 
transferred  by  the  county  cotint  to  other  funds,  and  used  for  purposes 
other  th-n  those  for  which  it  was  appropriated.  Andrew  County 
ex  rel  v.  Schell,  135  Ho.  31. 

We  do  not  find  in  the  Missouri  cases  where  the  courts 
of  this  state  have  directly  passed  on  the  question  here  involved, 
so  that  the  question  must  be  solved  by  applying  general  principles  of 
st-tutory  construction,  and  also  by  considerin  the  conditions  that 
are  now  matters  of  common  knowledge  and  which  may  have  been  in  the 
minds  of  the  legislators  when  the  revenue  acts  referred  to  were 
enacted.  In  Ex  Parte  Marmadu£e„  91  Mo.  228  - 254,  on  the  rule  of 
construction  of  statute  the  Supreme  Court  of  this  state  said: 

R*  * * • * * *the  letter  of  a statute  may  be 
enlarged  or  restrained,  ac cording  to  the  true 
intent  of  the  framers  of  the  law.  dhitney  v.  Tfhitney, 

14  Mass. 92;  State  ex  rel  v,  Emerson,  39  Mo.  80; 

State  ex  rel  v.  Kin  , 44  llo.  283;  Riddick  v.  Walsh, 
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lS  Mo*  513*  In  such  case a,  the  reason  of  the 
la*  prevails  over  It*  letter,  and  generl  tarns 
are  so  limited  In  their  application  a*  not  to  lead 
to  injustice,  oppression,  or  m absurd  eo.;so<  uence, 
the  pre  ur  tlon  being  Indulged  that  the  legislature 
intended  no  such  anomalous  results*  7 fell, 

43 rj  6 111.  ?B;  G7  So.  256." 

The  Supreme  Court  of  Missouri  In  the  cose  of  Etnte  ex 
;*el.  v.  Applet.  , 176  So.  403,  had  under  consideration  mandamus  ; ro- 
ue dings  brought  to  compel  the  Judge  of  the  county  court  to  is  rue 
varran" & In  payment  of  crlainl  costs,  action  w?  2 to  compel  the 

transfer  fron  a fund  ©he  e thorn  *r.®  $ surplus  to  the  contingent  fund. 
Th®  court  in  discussing  the  purpose  and  intent  of  what  is  ncm  Section 
3374,  at  page  -HZ  of  the  opinion  s id: 

w£ty  the  statute  It  could  on  y h&v-;  )>een  In  tended 
that  the  county  court  sh  uld,  In  the  first  in- 
stance, apportion  the  funds  approximately  to  the 
purpose  mentl  ned,  and  that  .arrant  should  be 
dram  upon  and  paid  out  of  the  proper  fund  until 
it  should  be  exhausted,  or  un  11  til  the  liabil- 
ities for  wh*eh  the  particular  fund  was  apportioned 
should  hav  been  paid*  The  object  of  the  legis- 
lature ws.p  to  prevent  ,&&„  „a,2 , , LKiLhar 

lnationa  against  oav  clasa  of  11  hi  . I ties  or  mxoenana 

oj L the  comrtY”. 

This  is  the  only  case  in  Missouri  »e  find  that  undertake a 
to  put  a construction  on  Section  3374,  on  the  cuestiom  here  Involved. 
Apparently  the  framers  of  the  Constitution  of  1375  and  legislatures  sub* 
sequent  thereto,  under  took  to  re  trlet  end  rr  tr  in  county  courts  and 
other  county  officials  f roe  Indl&crl  Inste  expenditure  of  county  funds 
and  to  estat  llsh  a budget  system  on  a cash  basis  o'"  operating  the  county 
government.  Section  3374  was  one  of  the  sections  of  the  law  tnt  riding 
to  carry  those  purposes  'nto  effect.  It  Is  true  th  t -act!  n 3874  com- 
mands the  county  court  to  appropriate  its  revenues  In  the  order  named 
in  the  statute,  and  the  treasurer  to  Ke  p hi?  books  and  pay  out  the 
money  accordingly.  utiile,  of  course,  insane  persons  and  pauper* 
arc  helpless  and  entitled  to  have  their  care  nd  kce,*  rovided 
for  and  carefully  guarded,  it  is  h rd  to  conceive  that  the 
la  i.ilature  intended  that  no  &an«ys  could  be  expended,  for  instance, 
for  the  payment  of  salaries  o'  county  officials,  or  the  fees 
o'"  grand  or  petit  Jurors;  Judges  and  clerks  of  election,  nd 
witnesses  before  a grand  Jury,  after  the  appropriations  were 
sad©  and  where  all  revenue  collected  was  not  sufficient  to  pay  the 
liabilities  of  11  the  funds  until  all  the  bridges  had  been 
built,  and  roads  repaired  that  ver«.  tn  cn  'n  consideration  b the 
court  at  the  time  of  making  its  hue get  and  appropriating  the 
county  revenue#  lo  o so  would  probably  result  in  the  resignation 
of  county  of  i clals;  a partial  failure  to  enforce  criminal  laws; 
the  rights  of  taxpayer®  not  be  adjudicated  in  civil  cases  nor 
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would  there  be  sufficient  money  In  the  contingent  fund  for  the 
ordinary  nd  necessary  expanses  of  the  county,  ouch  as  repairs 
on  n cotwt  house  or  j 'A2.  or  the  procuring  of  incur;  no e policies 
for  the  protection  of  tho  county  against  fire  or  -indatorra.  It 
may  have  been  thought  the  classification  provided  for  in  -Section 
9074  shoul  be  ads  to  prevent  county  officials  from  discriminating 
in  favor  of  themselves,  in  the  appropriation  of  revenues.  Tf 
the  taxes  collected  are  ^ro— rated  ss  it  is  herein  held  they  should  be, 
then  there  mulct  be  no  discrimination  on  the  part  of  the  county 
court  under  the  *o:>leby  case.  It  is  e matter  of  common  knowledge 
thrt  there  is  a vast  amount  of  uncollected  revenue  or  b^ck  tr  xes 
due  in  the  various  counties  in  the  State  of  Missouri.  Thie 
cond.lt ion  m y continue  Indefinitely  -nd  if  it  should  occur  th~t  all 
of  the  revenue  collected  in  the  county  in  one  ye" r could  only  be 
credited  to  say  the  first  two  subdivisions  of  Motion  9874,  < nd 
little  or  none  in  the  1 st  three  subdivisions,  chaos  rill  reign  in 
every  county  where  that  condition  exists.  e c n not  conclude  that 
the  legislators  had  in  mind  to  bring  about  such  a situation  in 
the  passing  of  ' '-set ion  9874,  • nd  it  should  net  be  held  to  bring  about 
th  t condition  unless  its  very  terns  compels  such  a holding. 

'e  think  the  legislature  had  in  mind,  as  re  have  Kid, 

the  establishment  of  e budget  or  cash  bests  system,  • ijid  that  Section 

9874  provides  the  order  of  importance  in  which  the  county  oourfe 
should  consider  the  various  needs  for  moneys  in  fixing  its  estimate  of 
the  mount  of  revenue  to  be  set  apart.  Having  the  whole  situation 
in  mind  Section  9874  -should  be  construed  aa  meaning  th  t if  there  be 

not  sufficient  revenue  on  hand  or  collected  to  take  care  of  the 

entire  appropriation  of  the  county  court  for  the  neoesoary  funds, that 
the  amount  of  revenue  so  collected  should  be  distributed  pro  rata 
"son  the  funds,  and  in  this  case  should  be  distributed  as  the 
percentage  of  any  one  fund  be- rs  to  the  whole  fun?-  to  be  distri  buted. 

Section  12139  rovides  th- 1 the  county  treasurer  shall 
make  & record  of  warrants  as  they  are  presented  to  hisi  sad  the  - 
warrants  ^resented  sh  11  be  uaid  out  of  the  funds  mentioned  in  tho 
warrants,  ? nd  in  the  order  in  which  the  warrants  re  presented  for 
prymeat;  that  is,  warrants  drawn  on  the  pr  rticul-r  appropriated  fund 
are  first  payable,  ~nd  in  the  order  of  time  in  which  the  warrants  are 
presents?  to  the  treasurer  on  that  particular  fund.  If  there  be  a 
surplus  in  the  fund  when  the  liabilities  for  the  year  in  which  it  was 
ppropriated  hwve  been  discharged,  then  warrants  drawn  in  other  years 
according  to  the  time  of  their  presentment  m-  y be  pr id  out  of  that 
stir^lus. 


Very  truly  yours. 


PPROVFD: 

attorney ’ daSernT 


OIUIEHT  L‘  KB 

* sslst  nt  Attorney  dener-  l. 
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COUNTY  COURTS:  Pro-rating  funds  when  amount  collected 

is  less  than  that  appropriated  under 
Section  9874  R.S.Mo.1939 


February  4,  1933 


Honor able  Ulbert  L.  Ford 
Prosecuting  Attorney 
Kennett,  Missouri 


Dear  Mr.  Ford: 


On  J nua.ry  23,  1933,  this  office  answered  your 
inquiry  dated  January  16,  1933,  with  reference  to  apportionment 
of  collected  revenues  in  your  county  to  the  various  funds  as 
apportioned  end  appropriated  by  the  co\mty  court. 

In  addition  to  what  was  said  in  that  letter  we  call 
your  attention  to  Section  43,  of  Article  4,  of  the  Constitution  of 
the  State  of  Missouri,  end  to  the  case  of  State  ex  rel  v, Henderson, 
160  Mo.  190,  construing  the  above  section  of  the  Constitution,  and 
which  we  think  confirms  our  former  opinion  to  you.  We  sail  your 
attention  particularly  to  pages  211,  212,  as  follows: 

"'.Ye  can  not  agree  with  the  learned  counsel  that 
the  entire  income  of  the  State  is  mortgaged  in 
favor  of  the  various  items  named  in  section  43, 
article  4,  of  the  Constitution, and  that  the  full 
amount  of  the  appropriation  for  each  purpose  must 
first  be  collected  end  3et  apart  before  any  part 
of  the  next  in  order  oan  be  paid.  So  such 
construction  has  ever  been  given  the  Constitution  or 
the  laws  appropriating  tsxea  for  various  state  and 
county  purposes. 

The  Constitution  does  not  say  that  the  first  money 
received  into  the  Treasury  ahnll  be  applied  to 
meet  the  first  items  mentioned  in  said  section  43, 
that  no  money  shall  be  disbursed  on  pooount  of  a 
subsequent  appropriation  until  a sufficient  ©mount 
is  accumulated  in  the  Treasury  to  meet  all  prior 
appropriations. 

Such  a claim  is  Inconsistent  with  our  whole  soheme 
of  taxation.  The  moneys  for  the  various  institution 
and  the  support  of  the  civil  list  are  never  in  the 
Trereury  when  the  Legislature  makes  the  appropriations. 
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A large  part  of  the  funds  will  not  teach  the 
Treaeury  for  nearly  two  years  after  the 
appropriations  are  made.  If  the  contention 
of  the  relators  should  be  sustained,  the 
mileage  and  per  diem  of  the  members  of  the 
Legislature,  and  of  the  -various  State  officials 
would  be  postponed  until  two  years  after  their 
passage" . 

No  such  interpretation  has  ever  been  out  upon 
this  section,  but  the  practical  construction 
has  been  that  no  such  lien  or  priority  was 
created  thereby". 


/ Very  truly  yours. 


GILBERT  LAMB 

Assistant  'ttorney  General 


APPROVED: 


Attorney  General. 
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Chiropractic  Board:  Bate  Governor  appointed  members, when 
confirmed  by  senate  relates  baok  to  date  of  a pointment — 
expenses  incurred  while  in  discharge  of  duties  payable  out 
of  Chiropractic  appropriation  fund. 

/*  c 
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dr.  Jerome  F.  Fontniw,  Ueo  ret  ry 

jtate  Board  of  Cairo jr  ctlo  xamins  a 
?•  iOb  C lppewa  avenue 
t. Louie,  !i  n url 


j©  r Doctor  Puiitana: 

This  Is  to  acknowledge  your  letter  of  May  5,  1933, 
wnlc  is  as  follows l 

"Xt  Is  t no  wish  of  the  members  of  the 
Jtata  Board  of  0/d.ro  ractio  £x&;  iin -ra, 
tnat  an  o inlon  e rendered  on  the 
following  case: 

T e -jetliners  of  this  hoard  received  their 
commission  on  April  19th  and  on  the  31st 
a rao  tin  w s hold  in  Jeffers  a City. 

*.t  that  time,  <e  members  believed  that 
we  had  been  o >nfln«ed,  but  shortly  after 
our  meeting  we  were  informed  that  we  did 
not  have  the  power  to  act*  However,  the 
m- inhere  of  this  Board  have  since  been 
confirmed  by  the  donate;  now  the  question 
is,  can  we,  the  members  of  the  -Jourd,  be 
paid  for  our  expense  from  the  appropriation 
of  our  fund  for  that  me  ting? 

Tuanking  you  in  advance,  I an,  * 

Ve  obtained  from  the  office  of  the  iecret&ry  of  Jthte 
information,  that  on  *prll  1C,  19j3,  four  members  were  appointed 
to  your  board  by  Governor  Park  to  take  the  places  of  the  four 
members  of  the  retiring  board*  Two  i-Kvib  rs  of  th  retiring  board 
ere  never  confirmed  by  the  senate,  and  the  co:.i  A salons  of  the 
o tiier  two  b —a here  expired  J nunry  1,  1933* 

To  answer  your  Inquiry,  two  ueations  present  themselves. 


at.  Jerome  P.  F'ont  uia 


ay  22 » 1933 
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Pirgtj  on  what  date  did  the  appointment  of  the  Incoming  members 
become  effective?  second;  Waa  the  meeting  th  t was  held  on 
April  21  at,  for  the  purpose  of  discharging  the  aotu  d duties  of 
the  board. 

It  will  bu  seen  that  the  second  question  must  fall  unless 
tne  present  board  members  were  at  th  t time  ( Avrl  Hat)  duly 
appointed  and  members  of  n&ld  board. 

The  -ict  creating  the  Board  of  Chlropraetlo  ibtanlaers  and 
regulating  the  raotlco  of  Chlro  factors  woe  approved  Porch  14, 
1937,  and  was  passed  by  the  fifty  fourth  General  Assembly  which 
adjourned  on  April  4,  1937*  This  act  Is  now  found  In  Chanter 
10b  t.  J«  o.  1939. 

ue  now  proceed  to  determine  the  date  the  appointments 
become  effective,  and  we  look  to  the  at- ’to tee  orating  soae. 

action  13547  i.  a,  Mo.  15  39,  In  the  parts  y>artlnent  to 
tne  present  lnlry  reads  as  follows t 

*A  dtate  board  of  Cairo  rootle  kmiiil tiers 
la  nereby  created,  consisting  of  five 
oeriione , etc.  * * * * 

And  further: 

*•  • * to  be  appointed  by  the  governor,  with  the 
advice  and  ooneent  of  the  senate  In  the 
following  inner,  to-fit : within  thirty 
days  of  t r the  passage  of  this  law,  the 
governor  shrill  appoint  five  persons  as  -f eve- 
said  etc.  * *" 

And  furtir  ri 


•*  * •i'hey  shall  constitute  the  first  board 
of  chiropractic  examiners,  their  turn  of 
offloe  shall  exjlre  one  in  one  y ax,  two  In 
two  yews,  nd  two  In  thr  o y are,  from  the 
date  of  appointment.  At  the  expiration  of 
the  ten . of  of  floe  of  any  member  of  said 
board  the  dov  raor  shall  appoint  a marab  r 
for  a term  of  three  y are.  All  vacancies 
sh  *11  be  filled  by  thr>  gov  mor  in  like 
manner,  and  the  person  appointed  to  fill 
suoh  ▼ oanoy  shell  am  for  the  unexnlred 
term  only. * 


Ur.  Joroue  F.  Foatma 


Huy  33,  1933 
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la  ending  tills  soot ton  It  will  be  Been  that  the  Legislature 
Intended  that  some  of  the  appointments  should  tie  made  when  the 
Senate  ua  not  In  session. 

In  the  case  of  0t<  te  ex  Inf.  Xlllott  w.  Major,  Attorney- 
u aeral,  ez  rel.  Jesse  V,  ttlkea,  v.  w.  *.  Williams,  333  Ho.  368, 
the  court  In  its  opinion  ;aidt  (l.c.  383} 

••  * *lt  la  funrimaentnl  Uh  t In  the  con- 
struction of  statutes  the  courts  should 
so  Interpret  them  as  to  o-nform  with  the 
Intent  of  the  law-mak lng  power  that 
enacted  theta. • • 

And  further  at  page  384s 

•»  « ♦hats  must  be  given  a reasonable  con- 
struction* keeping  la  view  the  purposes  of 
as  well  as  the  olrou  etf-aoea  surrounding 
their  en  ot  eut."  * *ln  the  maantlm  , Tuch 
appointee,  after  h&ving  otherwise  qualified 
under  the  act,  la  entitled  to  the  office 
until  ouch  time  as  tha  donate  nay  pass 
adversely  upon  nla  a.jpo  atnemt.  dhould  the 
Senate  refuse  to  poof  In.  the  uu  vendor 
would  tjjfren  have  to  -v -point  th-  r.  T Is 

at  le  at  - -3  eon  the  uniform  course  ur- 
auod  by  all  prior  adn  ni  Btratlons  dealing 
with  legislative  enactments  of  tnle  character.**** 

At  p <;e  1013,  vol.  17,  American  nd  English  Annotated  C&«ee, 
la  found  the  followings 

♦ *lu  Dyer  v.  , Jayne,  84  ltd.  87,  It 
appeared  that  the  governor  nominated  the 
plaintiff  as  sncoeaoor  to  the  defendant  In 
the  office  of  tohaooo  inspector,  and  sent 
Ms  nane  to  the  donate  for  the  advice  and 
consent  of  th  it  body.  The  senate  did  act  not 
upon  hie  nomination  for  several  weeks,  but 
It  was  finally  confirmed,  Upon  the  question 
as  to  when  the  term  of  the  plaintiff  eon.iau— 
ced.  It  was  held  th  t the  confirmation  of 
the  senate  related  back  to  th'  act  of  the 
i overnor  in  making  the  nomination,  road,  hones, 
that  the  plaintiff's  ter.)  be^an  on  the  day 
of  nle  nomination.*  • •* 

Tiue  hoove  case,  (dyer  v.  ilayae,  84  Hd.  87}  w s cited  and 
quoted  from  In  the  case  of  lttle  v.  tetaal,  118  lid.  483. 


Jr.  Jurotae  r.  Pont -ovt. 


Hay  33,  1933 


The  torus  of  two  member  i of  the  old  hoard  expired  on  January 
lf  l93i,  raid  the  other  t o had  not  been  confirmed,  nn»l  theac  nor  sons 
constituted  the  board  until  April  IB to,  when  they  wore  relieved 
of  their  duty  by  the  appointment  of  the  iron  on  t members. 

l otion  6,  vrtiole  14,  of  the  Constitution  of  Missouri  nro  widest 

“In  the  absence  of  any  contrary  provision 
all  officers  hot?  or  hereafter  el  acted  or 
appointed,  subject  to  the  rif;ht  of  resig- 
nation, shall  hold  office  lurin';  their  offi- 
cial ter  i3,  and  until  their  successors  shall 
be  duly  elected  or  appointed  ,nd  qualified. 11 

The  law  does  not  contemplate  a vacancy  In  any  office  and  for 
that  reason  Incumbents  which  In  this  cse  were  the  former  board 
members  would  hold  office  until  their  successors,  the  prescat 
board  members  war j appointed. 

Xn  the  o 8«  of  State  ex  rel.v.Ssay,  64  *o  9,  the  court  i : 

*•  • • • The  lew  abnora  vacancies  in  mbllo 
offices,  and  greit  precautions  are  t hen 
to  guard  against  their  occurrence.  The 
policy  of  the  law  Is  to  have  some  one  always 
In  pi  oe  to  discharge  the  duties  of  publlo 
offices,  and  In  a d -ubtful  c ae  the  o >aatr no- 
tion of  a law  fixing  the  tenure  of  an  office 
would  be  greatly  Influenced  by  that  consider- 
ation. • • • * 

he  therefore  hold  th  t on  April  ldth,  th  ■ term  of  office 
ceased  for  the  old  board  and  the  term  'epran  for  the  present  board 
by  virtue  of  the  governor e appointment.  Of  course,  after  the  present 
board  was  appointed,  by  the  Governor,  title  names  of  such  members  were 
presented  to  the  donate,  while  it  wns  in  session,  and  the  nate 
acted,  as  you  state,  favorably  upon  the  appointments.  It  may  then 
be  aid  that  thvee  a •polutmente  were  made  by  the  Uovnrnor  with  the 
advice  and  consent  of  th  senate. 

e now  proceed  to  ana^ar  the  second  ue  stlon  In  your  inquiry, 
same  being,  whetnox  or  not  expense  accounts  for  attending  the 
meeting  on  \prll  :51st  should  be  o&ld  out  of  the  appropriations  from 
your  fund. 


ar.  Jerome  K.  font  rata, 


Hay  3|  1833 
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section  13->43  u a.  ito.  1930,  provides  In  part  t ?e  following: 

"The  board  shall  meet  and  organise  by  electing 
a president,  secretary  and  txeaau  or,  eaeh  to 
lerve  for  a period  of  one  year**  • ** 


And  further 1 

*•  * * Four  laerjbero  shall  constitute  a ; uorum, 
me  member s of  the  board  ch  1 1 meet  and  or; cap- 
ias in  Jefferson  City,  Missouri,  within  t* irty 
day n following  their  appoint non t*  * * *n 

And  further t 


**  * *“n*oh  member  of  the  board,  except  the 
secretary,  shall  receive  c siraearatlafi  for  31s 
or  her  services,  the  sum  of  $10.00  per  day 
while  discharging  the  actual  duties  of  the 
board,  and  each  member  snail  receive  traveling 
expanses  mile  -ctually  e ployed  In  the  dis- 
charge of  his  or  her  duties  as  members  of  said 
board.*  * *" 

You  did  not  state  the  Air  pose  of  the  meeting  or  if  It  *aa  to 
discharge  the  duties  of  the  board.  3e  a i nane  It  w a for  such  and 
particularly  for  the  purpose  of  organization,  if  moh  be  the  facts. 
It  Is  our  o lulon  th  t the  laerabern  should  oe  paid  for  their  expenses 
from  the  appropriation  out  of  y^ur  fund* 

Trusting  ti  ls  cmswers  your  inrpalry,  -e  are. 


Tours  very  truly. 


JifttKJ  ..  ikjRSdodTSi,, 

As  si  taut  Attorney  General. 


aj»p  ovsd 

Attorney  general. 


J.illrfM 


/ 


Q_F 


■*  Jt 

PROHIBITION: 


\ 


V 


Pees  of  enforcement  officers  for  executing 
search  warrants. 


yTtu  f.s.  /r'> 


Honorable  Klbert  L,  Ford 
Prosecuting  Attorney 
Kennett , Missouri 


Dear  *4r.  Ford: 


September  7,  1933 


FILED 


This  Department  acknowledges  receipt  of  your 
letter  of  Aureus t 1,  along  with  two  other  inquiries  which 
have  been  answered.  The  subject  of  the  present  inquiry 
is  as  follows: 

"Please  advise  me  at  your  earliest 
convenience  if  a Sheriff  or  Constable 
is  entitled,  under  Section  4514,  Rev- 
ised Statutes  1929,  to  mileage  and 
fees  for  serving  liquor  search  warr- 
ants where  they  do  not  find  any  whiskey 
or  other  intoxicating  liquors  and  the 
return  shows  tlmt  they  have  made  the 
search  but  failed  to  find  anything. 

Some  of  the  peace  officers  in  this 
County  have  in  the  past  few  years 
been  making  applications  before  a 
Justice  of  Peace  and  have  been  ob- 
taining warrants  and  searching  premises 
and  the  County  Court  uas  been  refusing 
to  pay  them  mile ag e or  fees  on  the  same 
because  they  do  not  feel  It  their  res- 
ponsibility.'1 

The  section  to  which  you  refer,  4514,  R.  S.  tio. 
1929,  is  as  follows: 

"All  officers  whose  duty  it  is  to 
Issue  or  execute  search  warrants 
as  provided  for  herein,  shall  be 
entitled  to  the  same  fees  and  mile- 
age as  such  officers  are  now  or  may 


honorable  Albert  b*  ord 
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hereafter  be  entitled  to  for  similar 
services  In  the  Issuance  and  execution 
of  criminal  processes,  the  same  to  be 
taxed  and  collected  as  other  criminal 
costs  are  taxed  and  collected* R 

In  t .action  4511  H.  3.  do.  1929,  the  part  to  which  we 
wish  to  refer  later  Is  as  follows i 

"The  attorney- general  of  the  State  of 
Missouri,  or  the  prosecuting  attorney 
of  any  eounty,  or  any  prohibition 
enforcement  officer.  Is  hereby  empow- 
ered to  file  In  the  circuit  court, 
criminal  cotart,  court  of  criminal 
correction,  or  any  other  court  liaving 
criminal  jurisdiction  in  the  county, 
or  before  the  judge  thereof  In  vacation, 
or  justice  of  the  peace,  an  application 
for  a search  warrant,  which  application 
shall  be  by  petition  set  Ing  forth  sub- 
stantially the  facts  upon  whleh  the  same 
is  bas  ’d , describing  the  place  to  be 
searched  and  the  tiling  or  things  to  be 
seized  as  nearly  as  may  be,  which  peti- 
tion shall  be  verified  by  the  oath  of 
the  officer  filing  the  tame*  If  It 
shall  appear  to  the  satisfaction  of 
the  court  in  which  said  petition  is 
filed,  or  the  judge  thereof  In  vacation, 
or  justice  of  the  peace  before  whom  said 
petition  shall  be  filed,  el  .her  from  the 
facts  set  forth  In  a aid  petition  or  from 
evidence  heard  thereon,  that  there  is 
probable  causa  to  believe  that  Intoxicat- 
ing liquor  Is  being  unlawfully  manufactured, 
sold,  stored  or  kept  In  any  building, 
structure,  or  at  any  ulaoe  described  In 
said  petition,  within  said  county  or 
transported,  as  In  tills  chapter  defined, 
contrary  to  the  provisions  of  -hie  chapter, 
or  that  thereat  or  therein  Is  being  used 
or  kept  any  still,  doubler,  worm,  worm 
tub,  mash,  mash  tub,  fermenting  tub, 
vessel,  fixture  or  equipment,  or  any 
part  or  parts  thereof  used  or  fit  for  use 


Honorable  1-1  tort  L.  1 ard 
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In  the  unlawful  manufacture  or  production 
of  intoxicating  liquor,  It  shall  be  the 
duty  of  such  court  or  such  officer  before 
which  or  whom  a aid  petition  was  f 11  .ad,  to 
issue  or  causo  to  be  la sued  a so arch  war- 
rant thereon,  which  search  warrant  shall 
substantially  recite  the  facts  Bet  forth 
in  said  petit'  on****#  n 

Under  the  above  section  the  Justice  of  thB  Peace  enters 
on  is  docket  the  fllin  of  the  pe  it ton  and  ids  Judicial  find- 
ing. The  other  pertinent  portion  of  the  statute  relating  to  the 
duties  of  the  officer  in  aking  Ids  return  on  a search  warrant  is 
as  followsi 


"',rtt**provlded  further,  'hat  any 
officer  executing  a search  warrant 
ae  herein  provided  shall  forthwith 
mak©  his  return  thereon  to  the  court 
or  officer  issuing  said  search  warrant 
of  the  manner  and  date  of  his  execution 
thereof , showing  what,  if  anything,  was 
seized  and  held  or  seized  and  destroyed 
by  said  coaroh, together  .4  th  the  name  of 
the  owner  or  owners,  if  known,  of  the 
things  seized,  and  if  not  known,  then 
the  name  or  names  of  the  person  or  par- 
sons appearing  to  be  in  charge  or  con- 
trol thereof,  and  si  mil  attach  to  said 
return  a s a part  thereof  an  accurate 
list  or  inventory  of  the  article  and 
things  so  seized;  and  in  case  of  the 
seizure  of  any  such  articles, things, 
or  eq  ipmmt,  or  intoxicating  liquor 
which  said  officer  may  have  found  in 
use  or  fit  for  use  witliout  the  aid  of 
a search  warrant  as  hereinbefore  pro- 
vided, ho  shall  Immediately  file  a 
list  oi  the  things  so  seized  with  the 
prosecuting  attorney  of  tho  county  in 
which  the  same  were  found,  and  shall 
hold  the  things  so  seized  for  disposi- 
tion in  accordance  with  tho  provisions 
of  tills  cbaptor*--~'*  '*#M 

You  state  that  the  costs  are  sought  only  in  cases  In 
which  under  the  search  warrant  no  evidence  wt.s  taken  or  found, 
hence,  we  ass  me  that  when  no  evidence  was  1 aken  or  found  that  the 
same  was  not  followed  by  prosecution  and  the  matter  was  automatic- 
ally dropped. 
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states: 


Jorpua  Juris,  Volume  5o,  ,m, '9  1209,  para  raph  109, 


n^r;Htthat  the  Issuance  of  a search  war- 
rant Is  a judicial  action,  function  and 
proceeding  ,al  thou  h It  is  said  not  to 
require  iora  judicial  power  than  does 
tlie  Issuance  of  criminal  warrants  gener- 
ally.n 

It  is  the  opinion  of  tills  department  that  under 
Hectical  4514,  supra,  hat  It  was  the  intention  of  the  Legislature 
for  the  prohibition  officers  to  receive  fees  for  executing  search 
warrants  in  prolilbitlon  cases  and  hat  the  officers  should  receive 
the  fees  in  the  amounts  as  set  forth  in  Sections  11791  and  11792 
K.  S.  do.  1929. 


Yours  very  truly. 


0 LnlVbh  W.  VOXJdl 

Assistant  Attorney  General, 


APPROVED: 


KOY  iteKltflTtidC. 

Attorney  General. 


OWUxLC 


Art.  IT.  Appointment  of  State  repre- 
sentative to  Federal  position 


CONSTITUTION  0 


This  department  acknowledges  reeeipt  of  your  letter  of 
September  11,  1955,  requesting  am  opinion  in  regard  to  the  follow- 
ing subject  matter: 

“I  am  vrltimg  you  for  information  covering 
the  following  subject: 

I served  in  the  last  General  Assembly  from 
futnam  County  and  now  have  a possibility  of 
appointment  es  Deputy- collector  la  the  In- 
ternal Revenue  Department , western  District 
for  Missouri;  I am  in  doubt  as  te  whether 
sueb  an  appointment  can  be  accepted  by  me 
slmee  my  term  as  Represantativw  Is  not  yst 
completed* 

X remember  reeeivimg  your  opinion  concerning 
Members  of  the  General  Assembly  accepting  ap- 
pointments in  the  State  Dspertment  but,  slnoe 
this  will  seme  as  a federal  appointment  I do 
not  believe  the  seme  statutes  will  govern  this 
psrtieular  appointment* 

May  I Impose  upon  your  time  and  good  will  by 
asking  that  you  pleas#  furnish  me  with  s letter 
covering  the  Constitutionality  of  the  abovet* 

The  Constitution  of  Missouri,  See t ion  IS,  Article  IT,  pro- 
vides as  follows: 

"Mo  Senator  or  Representative  shall,  during  the 
term  for  which  he  shall  have  been  elected,  be 
appointed  to  any  office  under  this  State,  or  any 
municipality  thereor;  and  no  member  of  Congress 
or  person  holding  any  lucrative  office  under  the 
Dai ted  states,  or  this  Stats,  or  any  municipality 
thereof  (militia  officers,  justices  of  the  peace 


Hon.  Lost or  J.  Fordyee 
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and  notaries  public  excepted)  shall  be 
eligible  to  either  house  of  the  General 
.Assembly,  or  remain  a member  thereof, 
after  hating  accepted  any  such  office 
or  seat  in  dither  house  of  Congress.* 

Under  the  plain  wording  of  the  first  portion  of  Sec.  is 
of  Art.  It,  supra,  if  you  were  contemplating  accepting  the  appoint 
meat  to  an  office  within  this  ststs  or  any  municipality  thereof, 
you  would  be  precluded  from  accepting  the  came  by  this  ssotlon  of 
ths  Constitution.  But  yon  now  hold  ths  of  flea  of  Representative 
of  Putman  county  and  dsslre  to  aseept  a Federal  position.  We  must 
therefore,  look  to  the  last  portion  of  the  section,  the  pertinent 
part  being  as  follows i 

"and  no  ****persom  holding  any  lucrative 
off lea  under  the  United  States,  or  this 
State  ****  Shall  be  eligible  to  either 
house  of  the  General  Assembly,  or  remain 
a member  thereof,  after  haring  accepted 
any  such  of fits  or  saat  In  althar  house 
of  Congress.* 

The  question  arises  as  to  whether  or  not  you  would  he  ac- 
cepting an  office  and  thereby  becoming  a public  officer  within  the 
definition  of  a public  officer.  A definition  of  *publle  office" 
and  "public  officer"  Is  set  out  In  32  Ruling  case  Lew,  p.  380, 

3ee.  It,  as  fellows: 

”vXt  is  some tines  said  that  an  offlsa  Is 
s public  charge  or  employment , but  It 
frequently  becomes  necessary  to  distin- 
guish between  a public  office  and  a 
public  employment.  The  term  ' Xmployment f 
Is  the  more  comprehensive,  and  Alla  an 
office  Is  an  employment,  it  does  not 
follow  that  an  employment  la  an  offlee. 

****  iron  where  the  appointment  is  in  the 
nature  of  an  employment,  the  appointee 
nay  be  e public  officer  if  the  necessary 
element s of  an  offlee  are  present.  But 
on  the  whole  an  officer  le  distinguished 
from  the  employee  in  the  greater  impor- 
tance, dignity,  and  independence  of  his 
position,  in  being  required  to  take  an 
official  oath,  and  perhaps  to  give  an 
official  bond,  la  ths  mors  enduring  tenure, 
and  In  the  feet  that  ths  duties  of  the 
position  ere  prescribed  by  law.  ****While 
an  employment  le  an  agency,  for  a temporary 
purpose,  which  ceases  when  that  purpose  le 
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And  again,  in  Hasting*  v.  Jasper  County,  314  Mo. 

144,  146,  the  following  definition  la  glvsn; 

**A  public  office  is  defined  to  be 
vthe  right,  authority  and  duty, 
created  and  conferred  by  lav,  by 
whisk,  for  a given  period,  either 
fixed  by  lav  or  enduring  at  the  pleas- 
ure of  the  creating  power,  an  individual 
is  invested  with  son*  portion  of  the 
sovereign  functions  of  the  government , 
to  be  by  him  exercised  for  the  benefit 
of  the  public.*  (Meehan,  Public  Of- 
ficers, 1;  State  ex  rel  Walker  v.  Bus, 

135  Ko.  325).  ****  The  authorities  all 
agree,  substantially,  that  if  an  officer 
receives  his  authority  fron  the  law  and 
discharges  sons  of  the  functions  of 
government,  he  will  be  a public  officer.*” 

In  the  ease  of  State  ex  rel  Zevely  v.  Haokmann,  300  Mo.  59, 
"public  off leer*  is  defined  as  follows l 

*A  public  officer  is  an  individual 
who  has  been  elected  or  appointed  in 
the  manner  prescribed  by  law,  who  has 
a designation  or  tltla  given  him  by 
law,  and  who  exercises  the  functions 
pertaining  to  the  office  assigned  to 
him  by  law.^ 


Tou  state  that  you  desire  to  bee one  e Deputy- Collector 
in  the  Internal  Revenue  Department,  Western  District  of  Missouri. 
Under  the  above  definition  you  would  be  accepting  a public  office, 
with  s designated  title,  and  would  carry  out  duties  which  would  be 
assigned  to  you  by  law.  Tou  would  not  be  an  employee,  but  you 
would  be  holding  e public  office.  If  you  accept  the  office  of 
Deputy  Internal  Revenue  Collector, then  you  oan  no  longer  represent 
your  county  in  the  Legislature.  Tou  uay  either  resign,  er  your 
eeeeptanoe  of  this  office  will  operate  ipso  facto  as  a resigna- 
tion of  same.  Ae  was  said  in  the  case  of  State  ex  rel  v.  Bus, 

135  Mo.  325,  l.e.  330: 

•The  rule  at  eomon  law  is  well  settled  , 
that  one  who,  while  occupying  a public 
office,  accepts  another  which  Is  incom- 
patible with  it,  the  first  will,  ipso 
facto,  teruiuate  without  Judicial  pro- 
seeding  or  any  other  aet  of  the  lneuiabent. 

The  acceptance  of  the  second  office 
operates  as  a resignation  of  the  first.* 


Hon*  Lester  J*  Fordyoe 


Sept.  18 , 1938. 


It  is  therefore  the  opinion  of  this  department  that 
yon  may  aeeept  the  contemplated  position  of  Deputy  Internal 
Revenue  Colleetor,  but  you  will  automat ieally  vacate  your  present 
office  as  Representative  of  Putnam  County. 


Respectfully  submitted 


OLLIYftt  W.  NOLXN, 
Assistant  Attorney  General 


APPROVED : 


Rot  Me  Si  fT  RICK, 
Attorney  General 


OWN: A* 
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INQUEST  COSTS  - To  bo  paid  by  county. 

WITNESS  FEES  - No  witness  foes  payable  to  witness  detained  in 
V jail  for  refusal  to  give  recognizance. 

Deoember  8th f 1933. 


Hon.  Klbert  L.  Ford 
iTose  rating  ttorney 
Konnett,  Missouri 

3e-\r  ir : 

*•  have  your  request  of  November  14  th,  1933  for  3n 
opinion  upon  the  following  state  of  facts: 


"I  would  appreciate  it  if  you  would 
render  me  on  opinion  In  tho  above  case 
relative  to  costs.  This  County  and 
a tat*  uditor  is  having,  son*  controversy 
relative  to  payment  of  Inquest  fees.  It 
i*  the  contention  of  the  County  Court  that 
under  action  3855  Revised  tatutes  Mis- 
souri, 1929,  that  the  State  is  li  fcle  for 
cost  ' nd  expenses  of  Inquest  when  such  in- 
quest shown  that  the  deceased  Came  to  his 
or  her  death  by  a felony. 

cseond  - The  Court  under  an  order  held 
throe  materiel  witnesses  in  jail  for  sev- 
eral months  in  the  above  matter  end  accord- 
ing to  the  supplemental  cost  bill  filed  in 
this  so  there  is  due  s;  Id  jitnossoa  the 
sum  of  .;4PO.OC  for  witness  fees  for  each 
day  they  were  hold  in  jail  pending  this 
trial. 

The  question  is  where  witnesses  arc  held 
in  Jell  ao  material  witnesses  toy  the  Court 
and  for  the  Ctate  wheth  :r  they  sro  entitled 
to  witnoes  fees  for  the  time  they  wore  held 
in  j'  il  or  ’’for  attending  nay  Court  of  Record?" 

I would  appraei  te  it  if  would  -ivo  me  n a 
opinion  concerning  this  'nd  I cm  doing  this  t 
the  request  of  the  3tet*  uditor  who  asiced  rm 
to  get  this  opinion*’’ 


1. 


#2  - Albert  1.  i’ord 


X. 


vVlTm/A  T.W  IF 


ITT.TKST 


ns  i \ id  by  THK  scurry . 


section  SJ85b  H.  qi.  Mq,  1929  cited  in  your  latter  ieroly 
cl'  sr.ifteo  fees  accruing  in  any  inquest  ns  criminal  costs, 
but  does  not  fix  the  responsibility  for  paying  same.  action 
38bb  is  «s  follows: 


*OS»TIN  F3SS  DK^U&D  0 IHINAl  C0ST3*  --  .11 

fees  due  witnesses  before  the  rr and  Jury, 
mad  rsll  fees  due  jurors  in  any  criminal  case, 
and  ell  fees  accruing  in  any  in  uest  Case 
where  the  verdict  of  the  jury  is  that  the 
deceased  cans  to  death  by  other  then  un- 
avoidable rocidant  or  natural  causes,  shall 
be  deemed  criminal  coats,  and  shall  he  pe<id 
in  like  manner  and  shell  be  subject  to  all 
the  offsets  herein  rrovided  for. * 


The  responsibility  for  payin'-  foes  of  an  inquest  ia  def- 
initely fixed  by  the  terms  of  action  11602  R.  J.  Mo.  1929. 
Pertinent  pnrta  of  this  section  are  as  follows: 


"The  nbove  feon,  toother  with  the  foes 
allowed  jurors,  constables  and  witnesses, 
in  all  in-  uosts,  rh: ~i  1 be  /--■ id  out  of  the 
county  treasury  re  other  demands. •* 


It  Is,  therefore,  the  opinion  of  this  office  that  the 
costs  of  on  lnnuest  ore  properly  chargeable  to  the  county  and 
ore  to  be  peld  out  of  the  county  treasury. 


II. 


k -.rnreas  dst  r r ■ su  ; t py  fob  b r - i.  to  or  n :zcr.-  - : ■■  r: 

££F  nr.  ■jvV.B  r/s  L-  ko,t  spriTi  :d  to  tti  ■ r r,  /nr  jo  dptaintp 

IN  CUSTODY. 
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'■©  began  with  th©  premise  that  witness  foes  nr©  for 
service s rendered,  na  Is  fully  Justified  by  the  following 
excerpt  from  action  11776,  R.  3*  Mo*  1929: 


"The  30vor-.il  officers  hereinafter 

n&i&d,  end  Jurors  end  witnesses,  shall 
be  allowed  such  fees  for  tholr  services 
rendered  In  discharging  the  duties  im- 
posed upon  them  by  1?  w ls  are  hereinafter 
provided,*’* 


Preceding  the  right  of  on  offlaor  to  receive  coo: enaction 
from  tho  public  treasury  is  th©  Indlspers-.  ill ty  of  find! nr 
statutory  luthori za tlon  for  such  payment*  This  principle  ia  V 
undoubtedly  now  -'all  established  in  Missouri*  State  ex  rel, 
v*  Patterson,  Its  Mo*  App*  264  l«c • 368*  The  seme  is  true  with 
reference  to  witness  fees  whloh  ere  only  allowed  when  expressly 
authorised  by  statute.  In  State  v.  Oliver,  116  Mo.  188,  lc. 
195,  the  upreno  Court  st-ld;  ( 1895)  : 


"lo  witness  h s a right,  independent 
of  the  statute,  to  enforce  o elnln  against 
the  state  for  foes  for  o t tond' nc©  upon  the 
trial  of  a O'-lmin&l  case,  The  cut)  at  ion  of 
Justice  or  injustice  to  the  wltnoas  is  not 
a r- 1 tor  for  consideration." 


In  tho  ebsonce  of  such  statutory  vuthorlty  to  pay  compen- 
sation, a presumption  arises  that  public  servicoa  nrc  rendered 
gratuitously,  since  tho  rlrht  to  receive  pay  is  a met  tor,  not 
of  contract,  but  of  statute.  King  v.  Ribwrland  levy  District, 
279  . W.  195  l.o.  196  (1926).  In  the  iverland  Levy  District 

case,  supro,  the  St.  Louis  Court  of  Appeals,!^.  196,  3"id: 


”It  la  no  longer  open  to  tuostlon  but 
thnt  octwonsutlon  to  a public  officer  is 
a matter  of  statute  nd  not  of  contract, 


3. 
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end  that  eomi^ns^tion  exists,  if  it  ex- 
ists at  all,  solely  as  the  creation  of 
the  law  °nd  thon  is  Incidental  to  the 
office.  State  ex  rel.  Ttno  v.  Cordon, 

245  eo.  12  loo.  olt.  27,  149  3.*.  638; 
Sanderson  v.  like  County,  195  ££o.  598, 

9?  . v.  942;  Itatw  ex  rel.Tfcall  v.  Brown, 

14 C ; o.  401,  47  U*  if*  504.  Furthermore , 
our  upreae  Court  hiss  cited  with  approval 
tho  eta tenant  of  the  general  rule  to  be 
found  in  tate  ex  rel.  ©deking  v.  McCracken, 
60  Uo.  -pp.  loc.  cit,  616,  to  the  effect 
that  the  rendition  of  services  by  a public 
officer  is  to  be  deontid  gratuitous  unless 
e eaa  enaction  therefor  is  provided  by 
statute,  ‘•Jid  th  .t  if  by  st  tute  eosaTense- 
tion  is  provided  for  in  « particular  node 
or  aanner,  then  the  off leer  is  confined  to 
th  .t  manner  end  lit  entitled  to  no  other  or 
further  compensation,  or  to  any  different 
mode  of  securing  the  s me.  eta  to  ex  rol. 
v*ns  v.  -Jordon,  supra* 


The  amount  of  witness  fees  aro fixed  in  ectlon  11798,  n.3, 
Uo.  1929: 


**  ltnossos  shall  bo  allowed  foes  for 
their  services  ae  follows:  lor  attend- 
ing r-.ny  court  of  record,*  within  tho 
county  where  the  witness  resides,  each 
d y,  1.50.  lor  like  attend  nee  out  of 
the  county  where  witness  resides,  each 
day,  £2*00.  For  traveling  each  mile  in 
going  to  and  returning  from  the  place 
of  trial,  .06." 


we  must  now  examine  tho  statutes  directly  involved  as 
to  whether  or  not  witnesses  detained  in  Jell  because  of  their 
refusal  to  give  e recognizance  for  their  Appearance,  are  en- 
titled to  witness  foes  for  each  day  of  their  detention,  'action 
3483  R.  3.  Mo*  1929  provides  as  follows: 


4. 
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"KSCOffla?.  JHSF  RS- .uxn $ D .--If  it 

appear  that  n felony  h s been  committed* 
cod  th 1 there  is  probable  cuae  to  be— 
Hero  the  prisoner  guilty  thereof,  the 
magistrate  shell  bind,  by  recognizance, 
the  rroeoeutor,  and  nil  an  ter lei  wit- 
nesses against  such  prisoner,  to  -ippenr 
and  testify  before  the  court  hewing  cog- 
nizance of  the  offense,  on  such  d-ty  as 
the  prosecuting  attorney  shall  designate 
in  writing  duly  filed  with  the  magistrate 
at  the  time,  and  not  to  depart  ouch  court 
without  leave «’* 


lection  3486  provides  as  follows: 


T43,  SEES  C01MITKQ.— If  any 

witness  so  required  to  enter  into  a 
recognlz*  nee  refuse  to  comply  wl  th  such 
order,  the  magistrate  umy  caracilt  him  or 
hor  to  prison  until  he  or  she  comply 
with  such  order  or  be  otherwise  discharged 
according  to  low.” 


Tlew  York  statute  (Gee.  6U3b.  of  the  Criminal  Code) 
providing  thr  t upon  tho  neglect  or  rofus  1 of  the  witness 
to  ocea^ly  with  the  c our t order  ro r.u i r lr  g a recognizance  for 
their  a penrsnoe  to  he  given,  that  the  judge  must  ccmn.lt  such 
witness  to  Jell,  wns  s id  by  the  hinge  Crunty  .Supreme  Court 
(1921)  in  eople  ox  rol.  v.  .her iff  of  t Inga  County,  198  K.  Y. 
lupplomont  , 689, to  be  unconstitutional  ns  "an  unwarrantable 
interference  with  the  liberty  of  the  individual".  However, 
thin  jx  rt  of  the  decision  maybe  recorded  as  obiter  dictum 
since  the  constitutionality  of  the  statute  did  net  need  to 
bo  passed  upon  by  the  court  to  reach  the  decision  made.  The 
Kew  York  statute  is  broader  th'<n  the  t'issouri  statute  in  that 
it  provided  thf't  upon  the  "neglect  or  refusal"  of  the  witnoss 
to  ~ivo  raoognlzcnce  for  his  arper.r  noe  he  should  be  comritted 
to  Jail,  while  the  Elissouri  statute  rovides  th-  t the  witness 
may  be  commit ted  to  Jail  upon  his  rufus-l  to  give  a recognizance. 
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Furthermore,  the  Hew  York  statute  required  the  witness  to 
furnish  recognises oe  wl th  sureties,  while  the  Missouri 
stntuto  (3oc,  3485)  is  silent  as  to  ^ny  sureties  being  re- 
quired, «nd  when  strictly  construed,  the  Missouri  statute 
would  require  no  sureties*  In  Comfort  v.  Kettle.  81  la. 

179,  46  K»  tf.  988,  it  was  held  that  sure  tie  a could  not  be 
required  on  such  recognizance,  been  use  the  statute  did  r.ot 
expresnly  so  declare.  at  therefore  appears  that  ths  witness 
in  Klssourl  could  sign  and  glveKts  own  bond  without  sureties. 

?hlle  the  authorities  in  this  country  'jre  not  uniform 
in  their  holdings  upon  the  right  of  a witness  to  oolleot  fees 
while  detained  as  a witness,  yet  ths  reneral  rule  is  well 
stated  In  24  nnotatod  Cases,  1912,  C,  p.  807  as  follows: 


"Aa  stated  in  the  reported  ctoe  the 
authorities  are  not  agreed  as  to  whether 
a witness  who  is  detained  in  custody  for 
future  appearance  may  recover  fees  for 
the  period  of  detention.  In  the  majority 
of  juried loti one  where  the  question  hoe 
arisen  it  hr  a bean  held  thsr.t  there  con 
be  no  recovery  oven  though  the  failure 
to  furnish  boll  results  from  no  fault  of 
th®  witness,  the  courts  holding  that  stat- 
utes authorizing  payment  of  a witness  while 
at tending  oourt  do  not  extend  to  the  tine 
whilo  th3  witness  In  forcibly  detained 
wotting  for  the  trial  to  take  place.” 


Further,  it  would  appear  that  in  k-'lspourl  the  consult  tnent 
of  a witness  for  the  purpose  of  procuring  his  attendance 
In  a trial  later  to  be  held,  la  In  the  nature  of  a contempt 
proceeding,  because  prior  to  any  right  of  a oourt  to  commit  a 
witness,  the  witness  roust  refuse  to  give  e reccgnizjmco,  end 
such  refusal  pi*  ces  the  witness  in  the  sfine  ci  te^ory  as  rmy 
other  person  who  refuses  to  obey  en  otrdor  of  the  court.  The 
dur  tion  of  the  coiamittmont  1b  the  s ttae  ib  for  contempt  pro- 
ceodlnrs,  namely,  "until  he  or  she  comply  with  such  order  or 
be  otherwise  disch  rgod  according  to  lev*.  It  would  therefore 
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eppar  th^t  the  refusal  of  the  witness  to  give  such  a recog- 
nizance is,  in  the  eyes  of  tha  law,  e wrongful  act,  and  to 
allow  hiti  oerapenss tlon  for  o:  eh  day  ho  wee  detained  because 
of  such  wrongful  net  would  be  to  *llew  n Tjerson  to  rrofit  by 
his  wrong,  a principle  which  no  court  In  "is sour i would 
recognize.  e note  further  from  24  annotated  Oasts,  192JB  C, 
p.  009: 


"In  a few  Jurisdictions,  the  rule 
adopted  is  that  if  c witness  c>  n, 
but  will  not,  ‘riwe  security  for  his 
appearance  and  is  eomitted  for  his 
refusal,  he  will  not  be  entitled  to 
s per  diem  fee  during  any  pert  of 
the  time  he  mr.y  be  det  irsed  to  secure 
his  attendance,  and  likewise  if  Ms 
inability  to  find  security  results 
from  hie  own  ml ccondvct  or  bsfl  chnrsc- 
tar  ha  will  equally  not  bo  entitled 
to  a per  diora  fee." 


In  some  Jurisdictions,  if  the  in  bility  of  the  witnoee 

to  give  a bond  for  his  rppe^r^nee  arioes  from  his  misfortune 
and  not  from  his  fault,  he  is  considered  in  attendance  at 
court  r.nd  will  be  entitled  to  fees  far  the  terra  of  his  deten- 
tion. - E4  Annotated  Oases  19 1R  C.  l.c.  809. 

The  ^eder el  Government  hr  s specific  lly  irorided  in  28 
tJ.S.C.A.  601: 


" hon  a witness  is  detained  in  prison 
for  want  of  security  Tor  his  eppeer-iaoe, 
he  shall  be  entitled,  in  addition  to  his 
subsistence,  to  eap*iens’  tion  of  1.  a 
lay.  " 


■ o hare  no  such  statute  in  Missouri,  and  In  the  absence 
of  ouch  statutory  authorization,  no  corar*ansf; tion  earn  be  paid 
a witness  detained  in  custody.  It  ia,  thorefare,  the  opinion 
of  this  office  ths t the  two  witnesses  who  were  committed  to 
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jell  for  their  refusal  to  give  a racegnlsnno*  for  their  ap- 
pearance sre  not  entitled  to  witness  foes  for  each  day  they 
were  detained  in  jail# 


Respectfully  submit tod. 


m ABKLIB  S.  aSA^AK 

sal  start  attorney  General 


APPROVSPt 

t 


mn-’mrm’.T- 

Attorney  General 
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SCHOOLS  - Outside  use  of  school  property  discussed  unde. 
Secs.  9384  adn  9205  Ft.S.  19'"9  construed  herein.  Special 
mee  ing  duly  celled  may  prohibit,  but  not  authorize  such 
use . 

f*  ~ t ' 


February  2,  1933. 


Hon.  Ted  Frossard 

Prosecuting  Attorney  Barry  County 

Cassville,  Mssouri 

Dear  Sir: 


FILE D ! 


3.0 


Tour  letter  of  Januajfy  27,  1933  asks  our 
opinion  as  follows: 


"The  school  house  of  a local  drict  has  been 
open  to  church  services  and  other  functions  for  a n 
number  of  years.  The  directors  decided  to 
close  the  doors  on  the  ground  that  the  con- 
gregation of  a oertain  religious  sect  had 
been  making  the  school  unfit  to  have  school 
in  by  spitting  on  the  floors,  etc.  After 
the  doors  were  closed  a oetition  was  circu- 
lated to  call  a special  meeting  under  Sec. 

9228  R.9.  1939,  for  the  purpose  of  v ting  on 
whether  the  doors  wer*=  to  be  open  or  closed. 


I would  like  to  have  your  opinion  as  to  wheth- 
er the  school  can  be  voted  open  at  a special 
meeting.  In  Seo.9284,  No. 5,  it  is  provided 
as  a power  of  an  annual  eting  to  determine 
whether  or  not  the  school  may  be  used  during 
the  ensuing  year  for  religious  or  other  pur- 
poses. Sec.  9228  'provides  that  "Special 
school  meeting  for  the  transaction  of  business 
authorised  by  this  chapter,  and  not  restricted 
to  the  annual  meeting  or  otherwise  provided 
for  shall  etc."  Does  the  mention  of  No .5 
under  the  section  naming  the  powers  of  the 
annual  restrict  that  power  to  the  annual  school 
meeting?  If  not,  is  this  power,  then,  under 
any  other  statute,  restricted  to  the  annus 1 
school  meeting?  Sec.  9205  provides  that  the 
school  house  at  any  annual  or  special  meeting 
may  be  voted  closed,  but  says  nothing  about 
voting  it  open. 

The  petition  was  signed  by  a probable  majority 
of  the  districts  voters  and  the  clerks  record 
shows  that  a meeting  was  held  and  the  notices 
of  the  meeting  ordered  published  by  the  school 
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board.  Two  of  the  directors  now  deny  thet  any 
such,  meeting  was  ever  held  or  any  such  order 
given.  Would  this  in  itself  invalidate  the 
election,  or  rather  the  special  meeting?  The 
meeting  was  held,  the  school  house  was  voted 
open,  but  the  directors,  acting  on  the  advice 
of  the  then  prosecuting  attorney  of  this  county 
refused  to  open  the  doors  on  the  ground  that  no 
authority  existed  to  call  a special  m eting  for 
this  purpose  and  that  such  meeting  was  invalid. 
Since  that  time,  about  two  months  ago,  locks 
have  oontinu&usly  from  time  to  time  been  torn 
off  the  doors  and  the  building  used  as  a church 
house  both  on  Sunday  and  during  the  week.  Three 
men  were  arrested  and  at  present  are  charged  in 
circuit  court  with  breaking  into  a school  house. 
The  directors  want  to  continue  to  make  arrests 
but  before  preceeding  further  I would  like  to 
have  your  advice  on  the  matter. 

If  this  special  meeting  was  legally  called  and 
held  could  these  men  be  conbicted  on  this  charge, 
admitting  that  they  did  break  off  the  locks? 

The  directors  and  the  teacher  now  complain  that 
at  these  gatherings  the  people  spit  tobacco  juice 
on  the  floor,  tear  boards  off  the  building  and 
in  many  other  ways  damage  and  destroy  and  deface 
the  premises.  If  the  building  has  b^en  legally 
voted  open  is  there  any  way  by  which  the  directors 
could  again  legally  lock  up  the  school  house  or 
prevent  it  from  being  used  by  this  sect?1* 

We  enclose  you  copy  of  an  opinion  of  this  Depart- 
ment under  date  of  September  9,  1932,  to  Hubert  E.  Lay, 
Prosecuting  Attorney  of  Texas  County,  Houston,  Missouri, 
which  opinion  covers  your  oase  in  a general  way  and  is 
hereby  approved  by  the  present  administration. 

As  heretofore  cited  by  this  Department,  the 
annual  meeting  has  under  the  fifth  subdivision  of  Sec. 
9284,  ft.S.1929,  the  right  to  determine  the  district's 
policy  as  to  outside  uses  of  the  school  house  for  the 
ensuing;  year,  and,  while  the  board  of  directors  is  also 
given  a like  power  under  Sec.  9205,  in  exercising 
such  power  it  is  limited  in  our  opinion  by  the  mandate 
of  the  voters,  if  any,  at  the  annual  meeting,  and  also 
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in  any  case  such  outside  uses  are  limited  by  3eo.  9205 
to  such  “purposes  as  will  not  interfere  with  the  prime 
purpose  to  which  such  houses , buildings  and  grounds 
are  devoted.* 

^e  are  further  of  the  opinion  that  a special 
school  meeting,  if  properly  called  under  ':ec.  9228,  may 
prohibit  outside  use  of  school  property,  by  virtue  of 
the  first  proviso  in  Section  9205,  until  the  nert 
annual  meeting,  but  that  a special  meeting  cannot  under 
the  law  authorize  outside  uses,  as  the  latter  is  for 
annual  meetings  to  determine,  or  the  board,  or  both. 

Sec.  9232  R.S.  1929,  applies  to  persons  injuring 
school  property  as  you  have  no  doubt  noted. 

Trusting  we  have  fully  answered  your  Inquiries, 

we  are, 


Respectfully  yours. 


Denton  Dunn. 

Assistant  Attorney  General. 

DD:SW 

Enc. 


APPROVED 


lioy  -’  CKixtncJc. 
Attorney  General. 
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Interest  n d penalties  on  back  taxes, 
how  divided.  


February  11,  1933 


Honorable  Ted  Fro e sard 
Prosecuting  Attorney 
Caesville,  Missouri 


t/ 


Dear  Mr.  Pros sard: 


We  acknowledge  receipt  of  your  letter  dated 
February  6,  1933,  in  which  you  inquire  and  state  as  follows: 

••Would  you  please  advise  me  as  to  how 
the  Interest  on  back  taxes  of  more  than 
one  year  is  to  be  divided  between  the 
county  and  the  state. 

I have  been  consulted  on  this  matter 
by  the  county  collector  and  I would  like 
to  have  your  opinion  before  giving  him  my 
advice*. 

The  accrued  and  collected  penalties  rad  interest 
on  back  taxes  should  be  apportioned  and  divided  as  the  respective 
amounts  due  the  state  and  oounty  bear  to  the  whole  amount  of 
interest  and  penalties  collected. 


Very  truly  yours. 


GILBERT  LAMB 

Assistant  Attorney  General, 


APPROVED: 


Attorney  General. 
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Holder  of  a J5.00  permit  for  the  sale  of  non- intoxicating  be^r 
cannot  allow  the  original  paekage  to  be  broken  upon  premises 
described  in  the  permit.  Holder  of  Tea  dollar  permit  cannot 
sell  in  the  original  package  non-intoxioating  beer  to  be 
taken  away  from  premises  where  sold. 


^ I yy-  t.9 ./3 
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Honorable  Ted  Froa^ard 
Pro  ecu ting  attorney 
i*f  rry  County 
Ccesvllle,  Missouri 


Tear  din 

Tour  letter  reads  as  follows! 

*In  regard  to  the  new  beer  law,  I would 
like  to  h-ive  y>ur  o Anion  on  the  following 

fju«3ttonsi 

dan  the  holder  of  a 00  license  to  sell 
beer  to  be  carried  away  from  the  premises 
take  bottles  from  the  ca*ea  ne  receives 
the  beer  in  and  wrap  them  In  three,  six 
and  twelve  bottle  packages  and  sell  then 
to  be  carried  away  from  the  premises. 

Can  the  bolder  of  a AO. 00  licen  e to  sell 
beer  sell  it,  not  only  to  be  consumed  on 
tae  premises,  but  also  like  the  holder  of 
a *5.00  license,  sell  it  in  the  original 
paokage  to  be  taken  away  from  the  pre.ises* 

I would  appreciate  your  opinion  on  the 
above  . uestlons  at  your  ear  lest  convenience. 

A distributor  in  this  territory  has  cir- 
culated & letter  to  its  customers  o nt  lning 
un  excerpt  from  a letter  obtained  from  the 
Food  rind  /rug  T^p  ort  ent  holding  In  the 
affirmative  on  the  second  pass t ion  above 
set  out,  ond  containing  a further  statement 
purported  to  have  bean  given  by  your  de  -urt- 
ment  to  the  Food  and  Torug  )ep*urtiaent  anawer- 
lng  in  the  affirmative  the  first  question 
above  set  out.  The  ret  11 era  In  tnis  dis- 
trict axe  v~*ry  anxious  to  know  positively 
about  so  your  early  reply  wtl  be  appreciated. • 


•onoribls  Ted  Froes  rd. 


May  4,  1933 


lection  13139x6,  reads  as  follows i 

“It  shall  be  unlawful  for  any  person 
holding  a permit  author! 2lng  the  sale  of 
aaxt- intoxicating  beer  in  the  original 
package,  to  allow  such  original  package 
t j be  broken,  or  to  allow  any  of  such 
non-lntoxlcatt:»g  beer  to  be  oo..  suited, 
in  or  upon  the  premises  do  scribed  In  nuch 
permit. - 

ieotlon  13139x13,  reade: 

“The  phrase  'original  package'  as  used 
In  this  article  snail  be  construed  and 
held  to  refer  to  any  p'ickage  containing 
three,  six,  t elve,  or  twenty- four  maall 
standard  beer  bottles,  nd  any  package 
containing  three,  six  or  twelve  large 
standard  buer  bottles,  when  euch  bottles 
contain  non-intoxloating  beer  as  defined 
by  this  article.* 

It  is  my  opinion,  tbit  the  holder  of  a permit  to  retail  non- 
intoxloatlng  beer  in  the  original  p<  ok age  under  a five  dollar 
per;  .It  oainot  legally  take  bottles  from  the  original  p ck  ; ge  In 

which  he  receives  the  beverage  md  wrap  them  In  three,  six  and 

twelve  bottle  packages,  and  sell  them  to  be  carried  away  fro:c  the 
preiaises. 

It  ia  tay  further  o lnlon,  th  t the  holder  of  a permit  to  sell 

non- intoxicating  bear  to  bo  co  euied  on  the  premises  where  sold 

cannot  sell  such  beer  In  the  original  OMjkage  to  be  taken  away  from 
the  premises  and  c jnsutaed. 


Tory  respectfully. 


SS9AHD  0.  Oram. 


APPH0V  go 

Attorney  lien  ral. 


. oc:  r/ 


^Teacher  required  to  finish  tarn  provide-.:  miff lcj  cnt  revenue 
i^on  taxflp  and  state  aid  will  eventually  coma  In  for  current 
year  to  meet  warrants  Is rued  for  r alary. 


hoard  can  make  contract  for  ensuln  year  before  annur!  election. 


'fay  10.  1033. 


.on.  feel  >‘roer=«rd 
hroaactttin^  A tt  or  nay 
Barry  County 
Ceaevllle,  flavour 1 

= e*  r r.  ro Beard  i 

newer  In  : y ur  letter*  of  April  18#  1933,  wherein 

you  asked ! 

"Are  Jehool  teach©  r*fl  In  ilrseiir'i  require:  to  teach  an 
eight  -nonth?*  ter-  o rc  'ool  even  the*  the  districts 
are  unable  to  nay  the  aim  stipulated  In  the  c ntrset? 

>ay  a aciiool  board  make  n bin&lu  o m tract  with 
ter: cheer  -before  before  t.  »e  annual  school  election, 
as  id  contract  to  Ve  For  the  term  beginning  next 
fall  ? 

Voee  a school  teacher  violate  contract  if  he 
refuses  to  continue  torching  when  the  district  faj's 
to  nay  hie  wegee  but  does  Irene  warrants  against  the 
district*  estimated  revenue  fun  ? 

After  avail able  fund e are  exhausted  fro * a district 
mey  the  teacher  oom-rtel  t © district  to  issue  warrants 
uo  to  the  amount  of  the  estimated  revenue? 

'Ill  a district  lose  state  aid  the  following  year  If 
it  closer  school  under  a term  of  eight  months  if  they 
hav*  exhausted  ell  funds  provided  for  that  term  and 
the  etrte  fdilB  to  nay  the  sum  promised  the  district 
and  which  sum  was  part  of  that  I a trie ts  estimated 
revenue?" 

Answering  your  first  question,  will  ray  « teacher  will 
be  required  to  ter  o'  the  el  ;ht  months  If  enough  revenue  will 
eventually  co;ip  in  to  meet  the  obligation  from  ei  ther  tete  sld 
or  local  taxation. 


'on 


e<i  rosp^rd 
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newer in  your  eeeonn  question,  It  It  cmr  opinion  the 
school  boerd  can  wsl;n  a hind  in  oontr  et  before  annual  school 
election  for  the  ter  beginuin.  the  follow  In  5 fa^l,  If  made  In 
, >oa  faith. 

Tate  v.  ehool  1 istrlct,  3^4  o.  477,  1.  c.  496. 


Answering  your  third  question.  It  Is  our  opinion  that 
the  school  teacher  would  be  violating  hlr  contract  If  he  refuses 
to  continue  teaching  for  failure  to  nay  hip  wa^ea  If  the  school 
board  continues  to  if  sue  him  arrant e 1*4$*’ os t the  district's 
ertlTV'tod  annual  ^uurenuc  funds, 

nawerin  your  fourth  question.  If  he  continues  to 
teash  as  >cr  hi  a contract  and  the  board  refuser  to  * a sue  warrant  a 
he  con  compel  th»n  to  do  ao  or  sue  the  district  for  the  unpaid 
balance  at  the  end  of  the  term. 

Fudy  v.  School  istrict,  30  !o.  Ao.  113. 


^nawerin  your  fift^  question,  stv  e aid  could  be  with- 
held fron  them  If  they  neglect  or  fa!  1 to  have  the  eight-month 
school,  it  being  over  opinion  the  school  should  carry  on,  and 
warrants  Issued,  ^nt1  depend  on  St»te  sld  that  has  been  apportion- 
ed and  pro  ml  rod  for  the  current  year#  if  that,  together  with 
estimated  tn/es,wlll  eventually  take  care  of  soma. 


-ours  very  truly. 


sals tan t Attorney- General . 


A i*  HF  OVFD  t 

’ Y Me  ICH 

Attorney-  enernl. 


* IS 


STATS  HIGHWAY  COMMISSION! 


'j 


V 

- / //  / i 
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Highway  commission  has  authority 
to  close  state  highway  temporarily, 
to  establish  detours,  travelers 
can  not  be  compelled  to  use  any 
particular  highway  or  road  and  the 
highway  commission  has  no  authority 
to  repair  roads  other  than  state 
highways  'and  detours  established 
by  the  board. 

July  137"il333 


Honorable  Ted  1 roe sard 
Prosecuting  Attorney 
as  bv  llle  Missouri 


Dear  .4r.  Jroeaards 


This  Department  acknowledges  receipt  of 
your  letter  dated  July  6,  lu53,  which  In  part  le  as  follows t 


"t-ow  wliat  I want  to  know  Is  does 
the  state,  either  by  lav/  or  by 
policy,  have  any  obligation  to 
maintain  a road  which  is  us  d by 
traffic  while  the  main  state 
highway  is  closed  up.  If  It 
does  tnesa  people  would  like  to 
take  some  steps  to  see  about 
getting  their  due.  If  It  coos 
not  then  can  the  busses  and  trucks, 
oporatln;  on  scheduled  routes  be 
compelled  to  use  the  road  officially 
designated  as  the  detour.  No  funds 
exist  in  tho  districts  treasury 
whereby  the  road  can  be  rebuilt  and 
If  it  left  in  Its  present  condition 
this  winter  these  people  will  iiave 
only  a rocky,  rutted,  muddy  rood 
whore  formerly  was  a good,  all- 
weather  road  which  mot  tholr  needs 
ar/d  which  was  built  of  their  own 
funds". 


action  dl  10  Hot  1 sod  statutes  of  »ilssourl 
1929,  provides  as  follows! 

"The  commission  shall  isve  power 
to  close  to  lporarlly  for  the  purpose 
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of  con struct Ion  or  repair  any 
portion  of  & state  highway  to 
punllc  use  and  to  Issue  regula- 
tions controlling  the  use  of 
state  hi  hway e and  all  properties 
relating  thereto” • 

Subdivision  6 of  Section  8111  with  refer once 
to  the  powers  of  the  hi  hway  commission,  further  provides* 

".-.stablishin.  detours  In  conroctlon 
with  the  location,  cons  true t Ion, re- 
construct Ion,  widening,  improvement 
or  ; maintenance  of  any  state  hi  liwsy 
or  any  part  thereof". 

It  is  clear  then  that  the  commission  had  the 
power  to  temporarily  close  the  state  highway  for  the  purpose 
of  doing  the  work  outlined  in  your  letter  and  further  that  the 
commission  wa3  empowered  to  establish  a detour  tn  connection 
with  the  Improvement  being  made.  The  establishing  of  the 
detour  was  probably  l'or  the  purpose  of  havln  the  eamo  marked 
and  maintained  so  bat  the  general  trevolln  public  might  be 
onabled  to  follow  the  route  they  desired  to  travel.  Uowovor, 
any  person  desirln  ; to  travel  in  this  state  may  choore  any  road 
he  likes,  whether  it  be  a state  hi  hway  or  whether  It  be  what  is 
generally  known  as  a county  road,  and  we  can  find  no  authority 
in  any  one  to  compel  a particular  person  to  travel  any  particular 
route,  tliat  is  regardless  of  the  character  or  weight  of  the 
traffic  arid  regardless  of  the  efiect  it  may  have  on  the  road  that 
Is  traveled. 


article  All  of  Chapter  40,  Kevlsed  Statutes 
tflsaouri  1329,  in  toctlon  8-08  thereof,  and  laws  1931  page  321, 
?sako  certain  provisions  with  reference  to  reimbursing  counties, 
cltlos  or  other  civil  su  divisions  of  the  state  under  certain 
circumstances  for  moneys  expended  by  such  county,  city  or  civil 
subdivision  in  the  building  of  the  state  road  system.  be 

understand  that  the  road  designated  in  your  letter  as  the 
"eastern  route  ‘ is  not  a part  of  the  state  road  system  and  we 
do  not  find  any  authority  that  would  warrant  the  state  hi  hway 
com  lsslon  in  repairing  the  road  designated  as  the  "eastern 
route".  The  condition  outlined  In  your  letter  Is  the  result 
of  traffic  conditions  In  the  state  that  have  developed  under 
the  state  lil  hway  system  and  we  sea  no  relief  In  the  law 
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July  13t  1933 


on  account  or  the  natters  you  caution* 


#«  do  not  know  as  to  the  policy  of  the 
state  hi rhmaj  commission  with  reference  to  these  matters, 
you  can  doubtless  obtain  fcba t information  from  the  state 
highway  commission. 


Very  truly  yours # 


QILjl£R7  I*i id 

Assistant  Attorney  weneral. 


APPROVED* 


Ac t i lig "Attorney  »en ; ral. 


He la ting  to  the  use  of  State  School  money  apportioned 
to  the  several  school  districts  as  provided  under  section 

9257,  R.  S.  1929. 

V 


5e^te;;i>er  27,  1933 


Ur.  Ted  Frossard, 

Prosecuting  .ttorney  Barry  County, 
CasBville,  Missouri 


FILED 


De^r  ;,ir* 


This  department  acknowledges  receipt  of  your 
letter  in  which  you  state  and  inquire  as  follows* 

"I  have  been  requested  by  the 
county  superintendent  to  submit  to  you 
the  following  questions* 

Is  it  lawful  for  a school  board 
to  apply  ^ny  or  all  of  the  August 
apportionment  (1932}  of  state  money 
bacK  on  the  1931-193-  teachers  Indebted- 
ness when  there  v.ae  a shortage  in  the 
teachers  fund  for  1932-1933,  the  latter 
being  the  year  for  which  said  appoint- 
ment was  maoe  nnu  intended? 

Way  a board  of  directorc  or  school 
board  1 vrfully  use  the  money  received 
from  the  state  in  August,  1933  for  any 
purpose  other  than  for  teachers,  when 
the  teachers  for  th  t district  have  not 
been  fully  paid  for  the  year  1932-1933?" 

Section  9259  R*  ...  1929,  reads  as  follows* 

"The  state  superintendent  of  public 
schools  is  hereby  authorised  to  correct 
any  error  r.de  in  the  apportionment  of  the 
public  school  funds  Among  the  various 
counties  of  this  stats  out  of  the  public 
school  fund  of  the  year  next  following  the 
date  when  such  mistake  w s made,  anc  the 


Ur*  Ted  Fro s sard 
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September  27)  1933 


amount  set  apart  to  any  county  for  the 
purpoGe  of  correcting  an  error  shall  he 
by  him  certified  to  the  st.  te  auditor 
and  to  the  county  cleric,  and  the  st  te 
auditor  shall  draw  a warrant  on  the  at;  te 
treasurer  for  the  amount  so  certified  in 
favor  of  the  treasurer  of  said  county,  and 
tiie  county  clerk  ehall  apportion  said  funds 
to  the  various  districts  in  e.  id  county 
as  the  funds  of  the  yc.^r  in  v.,»lch  said  error 
occurred . and  the  county  t re  t surer  may  pay 
outstanding  warrants  for  t e ache r e * w a res 
issued  din  In;:  the  *sjj j *00 1 ye  r in  wh  i o h s Id 
error  occurred*  not  to  exceed  the  correction 
made** 

Now,  1 have  quoted  the  above  oection  to  get  the  Legislative 
intent  as  to  what  school  year  the  public  school  funds  are  intended  to 
apply  and  to  my  mind  it  clearly  appears  th  t the  public  school  funds 
are  intended  for  te«cher's  wages  for  the  school  year  in  which  said 
apportionment  is  made;  that  is  to  s y,  the  apportionment  received  by 
a school  district  in  August  1933,  rauau  go  for  teachers’  wages  for  the 
school  year  beginning  July  1,  1933* 

We  hold  th  t a school  boaru  cannot  lawfully  use  the  public 
money  received  in  August,  1932,  for  a deficit  occurring  in  the  schodl 
ye  r beginning  July  1,  1931* 

Section  9312,  K*  3#  1929,  which  is  applicable  here,  re  da 
as  follows j 


"All  moneye  received  from  the 
State,  County  and  Township  funos,  ;ind 
all  moneys  derived  from  taxation  for 
te  chers*  wages,  and  all  tuition  fees 
eli-ill  be  placed  to  the  credit  of  the 
te&ehere * fund,  etc*" 


From  the  above  provision  it  is  clear  that  all  state  school 
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Septerber  27,  1933 


money  must  be  placed  to  the  credit  of  the  teacher* • fund 
and  cannot  lawfully  be  used  for  any  other  purpose. 


Yours  very  truly. 


Vj  . w*  Barnes 

Assistant  At  to  rney  General 


APPROVED 


ATTC.  T,Y  QEEEKA?  . 


CAME  AND  FISH  - 
a.  dam  in  a river 
hatcheries  when 


Persons  or  corporations  using,  owning  or  building 
» creei£  ox  stream  are  required  to  operate  fish 
all  requirements  of  Sec.  8279  are  reasonable 


January  16,  1933. 


Hon.  John  H.  Ross,  Commie sioner , 
Fish  & Game  Department , 

Jeffers  :«n  City,  Missouri. 


Dear  Sir: 


This  office  acknowledges  receipt  of  your  letter  dated 
January  11,  1933  in  which  you  state  and  make  inquiry  as  follows: 

‘"Section  8779,  Laws  >f  Missouri,  1931,  page  228-9, 
reads  as  follows: 

"It  shall  be  the  duty  of  any 
person,  firm  or  corporation,  owning,  or  using  any 
dam  existing,  or  which  my  hereafter  be  constructed 
across  any  river,  stream,  or  creek  in  this  state,  to 
erect  or  cause  to  be  erected  and  maintained  in  connec- 
tion therewith  a durable  and  efficient  fishway,  or 
such  other  device  as  the  game  and  fish  commissioner  may 
deem  necessary  to  enable  the  fish  to  have  free  passage 
up  and  down  said  waters  at  all  times.  3uch  fishway  or 
device  shall  be  of  such  kind  and  shall  be  placed,  operated 
and  maintained  in  such  manner  as  will  meet  with  the  ap- 
proval of  the  ga  te  and  fish  commissioner.  Whenever  in 
the  opinion  of  the  game  and  fish  commissioner  the  height 
or  character  of  the  dam  or  the  condition  of  the  river  or 
stream,  makes  the  installation  of  such  ladders  or  devices, 
thereon  impractical  or  unnecessary,  he  is  authorised  to 
require  the  establishment  and  maintenance  of  a fish 
hatchery  by  such  person,  firm  or  corporation  using  Bald 
dam,  for  the  purpose  of  stocking  the  waters  above  and 
below  such  dam.  The  fish  and  game  commission  may,  at 
any  time,  take  fish  from  said  hatchery  for  distribution 
to  the  public  waters  of  the  state.  3uch  hatchery  to  be 
operated  under  the  supervision  of  the  game  and  fish  o om- 
ul ssl  -ner.  Any  person  who  shall  violate  any  provision 
of  this  section,  or  who  sh  11  refuse  to  establish  and 
maintain  a fish  hatchery  in  lieu  of  establishing  a fish- 
way, when  requested  to  do  so  by  the  game  and  fish  commis- 
sion shall  be  deeded  guilty  of  a misde  ieanor  and  fined 
not  less  than  $100  nor  more  than  $300  for  each  thirty 
days  that  such  person  or  corporation  shall  refuse  to 
comely  with  such  order . " 


3— 


(Hon.  John  H.  Ross,  Commissioner) 


Please  give  me  your  official  opinion  as  to  whether 
or  not  this  section  of  the  law  would  require  the 
person,  firm  or  corporation  using  a dam  where  a fish 
hatchery  is  required  to  be  constructed  in  lieu  of  a 
fish  ladder,  to  operate  said  fish  hatchery  at  his  own 
expense,  but  under  the  supervision  of  the  game  and 
fish  commissioner.  In  other  words,  whether  the  word 
"maintain*  as  used  in  said  section  implies  the  word 
"operation" ' . 

In  reachin.  a conclusion  as  to  the  meaning  of  the  above  sec- 
tion and  the  intention  of  the  law  makers  in  enacting  same,  as  well 
as  the  scope  and  effect  of  the  section,  we  quote  some  of  the  cardinal 
principles  to  be  applied  to  statutory  construction.  In 

State  ex  inf.  vs.  Railroad,  238  Mo.  605 

the  Supreme  Court  of  the  State  of  Missouri  with  reference  to  the  con- 
struction of  the  statute  thereunder  consideration  at  page  614  of  the 
opinion,  said: 

"As  xie  have  already  suggested,  an  important  element 
in  the  construction  of  this  and  other  statutes  is 
the  consideration  of  the  conditions  to  which  it  is 
to  be  applied,  and  which  its  remedial  provisions  are 
designed  to  correct." 

Tne  Supreme  Court  of  this  state  in 

Spicer  vs.  Spicer,  249  Mo.  582 

at  page  599  further  declared; 

"Whenever  consistent  with  reason,  that  construction 
which  will  make  the  statute  operative  should  be  applied. 

“It  is  a cardinal  rule  that  all  statutes  are  to  be  so 
construed  as  to  sustain  rather  than  ignore  or  defeat 
them;  to  give  them  operation  if  the  langua  e will  permit, 
instead  of  treating  them  as  meaningless."  (2  Lewis' 
Sutherland  on  Stat.  Construction  (2  Ed.)  Sec.  498." 

On  the  general  principle  of  statutory  construction,  the 

case  of 

State  ex  rel  vb.  Robins  >n,  253  Mo.  271 
at  page  287  of  the  opinion  holds: 

"The  General  Assembly  cannot  enact  a valid  law  without 
the  minds  of  its  members  considering  the  things  to 
which  the  law  is  to  apply,  for  the  legislative  will  is 
what  becomes  the  law.  In  a broad,  general  sense  we  dis- 
cern the  legislative  will  by  the  words  it  has  spoken 
through  its  enactments,  the  same  as  we  would  internist 
the  language  of  an  individual." 


(Hon.  John  H.  Ross,  Commissioner) 


With  these  plain  and  simple  rules  of  construction  in  mind,  the 
purpose  and  intention  of  the  Legislature  in  enacting  the  above  section 
8379  may  be  better  understood  by  stating  succinctly  the  requirements 
and  provisions  of  the  same,  outlined  as  follows: 

N -Cvery  person,  firm  or  corporation  owning  or  using  an  y 
dam  existing  or  which  may  be  constructed  across  any  river, 
stream  or  creek  is  required  to  erect  and  maintain  in  con- 
nection with  the  dam  a durable  and  efficient  fishway  or 
other  device  as  the  Game  and  Fish  Commissioner  may  deem 
necessary  so  as  to  permit  the  passage  of  fish  up  and  down 
. the  water  at  all  times.  9uch  fishway  or  device  shall  be 
plaoed,  operated  and  maintained  so  as  to  meet  the  approval 
of  the  Game  and  Fish  Commissioner . c 

Whenever  in  the  opinion  of  the  Game  and  Fish  Commissioner, 
the  installation  of  such  device  or  ladder  above  provided 
for  is  impractical  or  unnecessary,  the  Game  and  Fish  Com- 
missioner is  authorized  to  require  the  person,  firm  or 
corporation  required  to  erect  and  maintain  the  fishway  or 
other  device  to  establish  and  maintain  a fish  hatchery 
for  the  purpose  of  stocking  the  water  above  and  below  such 
dan. 

After  the  establishment  of  such  hatchery,  the  Fish  and 
Game  Commissioner  may  take  fish  from  the  hatchery  for  dis- 
tribution to  the  public  waters  of  the  state,  such  hatchery 
to  be  operated  under  the  supervision  of  the  Game  and  Fish 
Commissioner. 

A penalty  is  provided  for  the  refusf  1 to  ‘establish  and 
maintain  a fish  hatohery  in  lieu  of  establishing  a fishway 
when  requested  to  do  so  by  the  Game  and  Fish  Commissi  oner. 

The  Legislature  evidently  had  in  mind  the  patent  fact  that  any 
dam  existing  or  t hereafter  constructed  across  a river,  stream  or  creek 
would  obstruct  the  free  passage  of  fish  up  and  down  the  water  and  to  that 
extent  affect  the  right  of  the  public  to  the  use  of  such  in  the  waters 
of  the  state.  That  the  Legislature  has  the  right  subject  to  constitu- 
tional restrictions  to  impose  regulations  and  limitations  for  the 
protection  and  preservation  of  the  right  of  the  public  in  the  fish  in 
the  wafers  within  the  state  is  beyond  question.  The  Supreme  Court  of 
Missouri  in 

Haggerty  vs.  Ice  Mfg.  * Storage  Co.,  143  Mo.  339 

having  under  decision  a case  where  it  was  claimed  game  had  been  killed 
out  of  seas ion,  and  referring  to  the  general  police  powers  of  the  state. 


at  pa*,.*  344  of  the  opinion,  said: 

■This  sovereign  attribute  and  power  as  ex latent  In 
taa  States  of  this  Union  has  often  bean  ezeroiaed  by 
them  by  passage  of  lava  in  the  moat  of  thane  .states, 
for  the  protaotlon  and  preservation  of  game;  and  it 
seems  never  to  have  been  oalled  in  question.  Humorous 
adjudications  attest  this  faot.  In  nuoh  oases  the 
common  ownership  of  game  which  otherwise  would  remain 
in  the  hody  of  the  people,  is  lodged  in  the  state  to  be 
ezeroleed  like  all  other  governmental  powers  in  the  State 
la  its  sovereign  oap&olty  to  be  ezeroiaed  In  trust  for 
the  benefit  of  the  people  and  subjeot,  of  oourse,  to 
suoh  regulations  and  restrictions  as  the  sovereign  power 
may  see  fit  to  impose.  Suoh  regulations  appropriately 
fall  within  the  domain  of  the  polios  power  of  the  state.* 

Sven  in  the  absenoe  of  a statutory  requirement  to  that  effect, 
a person  or  corporation  building  a dam  across  a stream  within  this  state 
is  required  to  keep  open  sufficient  ways  for  the  passage  of  fish.  This 
is  held  in 

atate  vs.  Gilmore,  141  Ho.  506 

at  page  513  the  Court  saying: 

"Rut  aside  from  any  statute  on  the  subjeot,  the  general 
rule  of  law  is  that  where  a person  lw  granted  authority 
to  build  a d&m  for  mill  purposes,  he  does  It  under  an 
implied  obligation  to  keep  open  sufficient  fishways  for 
the  passage  of  fish;  and  this  is  always  the  o&se  unless 
suoh  implied  obligation  is  excluded  by  an  express  pro- 
vision exempting  the  dam-builder  from  auoh  implied 
obligation.  Oom.  v.  Kssez  Oo. , 13  Gray,  loo.  alt.  248, 
and  oases  oited." 

The  sane  rule  le  announced  by  the  Supreme  Court  of  the  United 

States  in 

Holyoke  later  Tower  Oo.  ve.  Lyman,  82  U.3.  500,  21  La*  ^d.  138 

the  oourt  having  under  consideration  a somewhat  similar  case  to  the  one 
at  hand,  a id: 

"Laws  of  the  kind,  requiring  the  owners  of  dame  across 
the  rivers  and  streams  of  the  state,  to  build  fishways 
and  keep  them  In  repair,  have  been  passed,  in  numerous 
instances,  since  the  state  Constitution  was  adopted, 
many  of  which  are  still  in  full  force.  3uoh  laws  usually 
require  the  owners  of  the  darn  to  build  the  fishway  at  their 
own  expense,  and  subjeot  their  doings  in  that  behalf  to 
the  a proval  of  some  supervisory  board  or  ooimlttee  , ••• 

•••Public  righto,  in  all  jurisdictions,  are  subjeot  to 
legislative  control,  and  it  Is  settled  law  in  Massachusetts 
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and  has  been  for  a century  and  a half,  including 
her  colonial  history,  that  the  rights  of  fishery 
in  such  rivers  as  the  Connecticut  and  iierrimao, 
even  above  the  point  where  they  are  navigable 
for  boats  or  raftB,  and  the  right  to  erect  and 
maintain  dams  to  create  water-power  for  mill  purposes, 
are  public  rights  and  the  owners  of  suoh  rights  are 
bound  by  such  reasonable  regulations  as  the  state  may 
make  and  ordain  for  their  protection  and  enjoyment.* 

The  state  having  the  right  to  preserve  the  public  property 
in  fish  by  making  reasonable  rules  and  regulations  with  reference  t o the 
passage  of  fish  up  and  down  stream  as  applied  to  owners  of  dams  therein, 
there  is  no  reason  why  such  regulations  cannot  be  enforced  or  carried 
out  by  an  official  of  the  state,  such  as  the  Game  and  Fish  Ooraraise loner. 

Adverting  then  to  the  provisions  of  Section  8279,  the  owner 
of  the  dam  is  required  to  erect  and  maintain  an  efficient  fishway.  This 
was  required  by  the  common  law.  Whenever  the  height  or  character  of 
the  dam  or  condition  of  the  river  or  stream  is  such  that  the  installation 
of  the  fishway  is  impractical  or  unnecessary,  the  Game  and  Fish  Commis- 
sioner is  authorized  to  require  the  establishment  and  maintenance  of  a 
fish  hatohery. 

The  dam  is  built  in  the  stream  for  the  gain,  or  at  least, 
convenience  of  the  persons  building  it.  The  doing  of  that  act  brings 
into  play  the  right  of  the  state  to  protect  its  rights  and  in  its  right 
of  protection  as  to  fish,  if  the  state  reasonably  concludes  that  the 
fishway  provided  by  the  dam  builder  does  not  protect  its  Interest,  then 
it  would  have  the  right  to  make  such  other  reasonable  provisions  as 
would  protect  the  interest  of  the  state  in  that  respect. 

We  think  it  is  clear  from  a reading  of  3 ection  8279  that 
the  Legislature  intended  to  provide  the  State  Game  and  Fish  Commissioner 
with  authority  to  cause  the  owners  of  dams  across  streams  then  existing 
or  thereafter  built,  to  build  and  maintain  fish  hatcheries  where  the 
fishway  as  provided  in  the  dam  is  impractical  or  unnecessary  , and  by 
the  use  of  the  word  * maintain"  in  the  foregoing  section  is  meant  to 
, establish  and  operate. 

In  the  case  of  St.  Louis  3.W.  Ky.  Co.  vs.  Davy  Burnt  Olay 
Ballast  Co.,  373  8.W.  630,  the  Court  of  Civil  Appeals  of  Texas,  having 
under  consideration  the  question  of  whether  or  not  the  aots  of  the  plain- 
tiff amounted  to  maintaining  a railway,  and  in  defining  the  word  " .aintain" 
at  page  633  of  the  opinion,  said: 

"The  word  "maintaining",  in  common  parlance,  has  a 
generally  well-defined  and  accepted  meaning,  and  it 
is  to  be  assumed  that  the  Legislature  intended  for  that 
word,  as  used  in  article  1319,  supra,  to  be  so  under- 
stood and  applied.  Webster's  International  Dictionary 
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defines  * aintain*  to  mean: 

To  hold  or  keep  In  any  particular  state 
or  condition,  to  support,  t sustain,  t j 
uphold,  to  keep  up,  to  keep  possession  f, 
not  to  surrender,  to  o ontinue,  not  to 
suffer  to  cease  r fall,  to  bear  the  expense 
of. 

He  onn  srell  accept  tala  definition  as  our  guide,  for, 
as  said  in  the  case  of  ftrenn  v.  City  of  Troy,  GO  Barb. 

(!J.Y.)  417,  431: 

Webster's  (Internatl  nal)  Dictionary 

has  become  in  effect  a las?  bo  k n questions 

of  construction.* 

In  o’Connell  vs.  Kansas  City,  331  S.V.  1040  arose  the  quest!  n, 
the  meaning  of  the  word  *irialntaln*  In  a suit  on  occ  unt  of  defective 
side'.falka.  The  court  at  pa  e 1041  of  the  opinion  dealing  with  the  word 
"maintain*  stated  no. ;e  of  the  eneral  definitions  as  folio. a: 

•The  word  * maintain 1 does  not  mean  to  provide  or 
o one  o rue t. , out  means  to  keen  us:;  to  keen  from  change; 
to  preserve  ( torcest.  Diet.);  to  hold  or  keep  In  any 
particular  state  or  condition;  to  keep  up  (tebst.  Diot.). 

"In  Ho  >n  v.  Durden,  3 Xxoh.  31,  it  was  said: 

•The  verb  *to  maintain*  •**•'*  signifies  to  sup  or t i’hst 
has  already  been  brou  ht  into  existence.1* 

Verdin  v.  City  :f  9t.  Louis,  131  llo.  36,87,  33  S.W. 
480,494;  Barber  A Bihalt  paving  Co.  v.  Bezel,  155  Ho. 

391,  399,  56  9.8.  449,  451  (48  L.R.A.  286). 

"The  word  ’maintain1,  used  a a verb  does  not 
mean  to  rovide  or  construct,  but  as  defined  by  lexico- 
grapher a,  me  na  to  keep  up,  to  keep  from  change,  to 
reserve,  iorcester's  Diet!  nary.  T)  hold  or  fceeo  in 
any  rticular  state  or  condition,  to  keep  up.  .vebster's 
Dlotlj  utixy. 

"In  the  case  of  Xoon  v.  Durden,  2 Exchequer  R.  31, 
it  was  said:  'The  verb  "to  maintain*,  in  pleading,  has 
a distinct  technical  slgnif lor.tl  n.  It  signifies  to 
support  what  has  already  been  brou  ht  into  existence.'* 

So  tnat  from  the  foregoing  definitions  of  the  word  * laintain*  it  would  be 
sufficient  in  this  case  to  include  the  operation  of  the  hc.tohery,  but 
that  is  not  necessary  in  the  case  at  hand,  because  the  statute  rovides 
that  a fishway  shall  be  erected  and  maintained.  The  word  •lac.intnin* 
is  used  in  its  most  active  sense  and  further,  the  fishway  or  device  shall 
be  placed,  n era ted  and  maintained  s>  e to  :eet  the  approval  of  the 
Cape  and  Fish  Commissi >ner,  and  u on  such  fishway  proving  Inadequate, 
the  turner  of  the  dam  is  required  to  establish  and  maintain  a fish 
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hatchery  for  the  fixed  purpose  of  stocking  the  water  above  and  below 
such  dam.  This,  of  course,  means  stocking  the  water  with  fish,  or  It 
means  putting  fish  into  the  water  from  the  hatohery,  and  fish  could 
not  be  propogated  In  the  hatchery  unless  the  hatchery  was  operated. 

The  Fish  and  Came  Commission  is  entitled  at  any  time  to 
take  fish  from  the  hatchery  for  distribution  to  the  public  waters  of 
the  state,  and  further,  the  hatchery  is  to  be  operated  under  the  super- 
vision of  the  Came  and  Fish  Commission  and  if  it  were  operated  within 
the  meaning  of  the  above  seotion,  the  hatchery  would  be  used  for  fish 
hatching  purposes. 

We  are  of  the  opinion  that  Seotion  8279  Laws  of  Missouri, 
1931,  page  338-9  requires  the  person,  firm  or  corporation  owning  or 
using  a dam  where  a fish  hatchery  is  required  to  be  constructed  in  a 
river,  creek  or  stream  in  this  state  in  lieu  of  a fishway  to  operate 
such  fish  hatchery  at  his  or  its  own  expense  and  under  the  supervision 
of  the  Game  and  Fish  Commissioner  when  all  of  the  requirements  made 
under  Section  8379  are  reasonable. 


Very  truly  yours, 


GILBERT  LAMB, 

Assistant  Attorney  General 

APPROVED : 


Attorney  General' 


GAME  AND  FISH  DEPARTMENT: 


Right  to  prosecute  for 
possession  of  more  than 
twenty-five  game  fish. 


/ * 


/■>  ir  k i T> 


March  17,  1933 


Mr.  John  H.  Rosn 

Commissioner  Game  and  Fish  Department 
Jefferson  glty,  Missouri 


Dear  Mr.  Rosa: 


This  Department  acknowledges  receipt  of  your  letter 
dated  March  9,  1933,  as  follows* 

* I wish  you  would  olease  give  rae  your  inter- 
pretation of  that  part  of  Section  827b,  H.  S.  Missouri, 
1929,  which  reads  as  follows* 

"****lfo  person  shall  take,  capture  or  kill,wh^n 
taken  from  the  waters  of  this  state,  in  any 
one  day,  more  than  twenty  rock  bass  (goggle- 
eye)  , ten  bass  of  all  other  specie,  ten  trotrt, 
fifteen  crappie,  five  jack  salmon  or  oike, 
fifteen  white  perch,  ten  channel  cat,  or  a 
total  of  twenty-five  game  fish,  the  possession 
of  more  than  the  number  of  the  fish  herein 
stated  shall  be  prlma  faole  evidence  of  the 
violation  of  this  section.  ***•■ 

1 desire  your  opinion  sb  to  just  what  is  the 
possession  limit  on  game  fish. 

Please  inform  me  in  your  opinion  whether  or 
not  a person,  who  has  in  his  possession  forty-five 
cr&ppie  and  who  furnishes  affidavit  that  he  has 
been  fishing  for  a period  of  three  or  more  days, 
is  guilty  of  violating  this  seetion  of  the  law.* 

Section  8224  Revised  Statutes  Missouri,  1939,  declares 
that  the  ownership  of  fish  not  held  by  private  ownership  is  in  the 
State  of  Missouri  and  that  no  fish  shall  be  caught  or  taken  in  any 
manner,  at  any  time,  or  had  in  possession  except  the  person  so 
catching  and  taking  same  in  possession  shall  consent  title  of  such 
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fish  he  and  remain  in  the  State  of  Missouri,  for  the  purpose  of 
regulating  and  controlling  the  use  and  disposition  of  same  after 
the  same  are  caught  or  taken.  The  section  further  providing  that 
the  catching  or  taking  of  fish  at  any  time  or  in  any  manner,  shall 
he  deemed  a consent  of  the  person  taking  or  catching  same  that 
the  title  to  the  fish  shall  he  and  remain  in  the  State,  for  the 
purpose  of  regulating  the  use  and  disposition  of  same  and  the 
possession  thereof  shall  he  consent  to  such  title  in  the  State. 

Section  8347  prohibits  the  possession  by  any  person 
of  fish  during  the  closed  season  thereon  prescribed  by  law  and 
making  such  possession  a misdemeanor. 

Section  8348  provides  it  shall  he  unlawful  for  any 
person  after  the  passage  of  the  section,  to  fish  in  this  state 
without  first  obtaining  a license  permitting  him  or  her  to  do  so 
and  such  license  shall  authorize  the  person  named  thereon  to  fish 
during  the  calendar  year  of  its  issue  and  subj eot  to  the  regulations 
and  restrictions  as  provided  by  law.  Fishing"  in  privately  owned 
lakes  or  ponds  where  a fee  is  charged  for  the  privilege  of  fishing. 

Is  exempted  and  likewise  certain  exemptions  are  made  in  Section  8354. 

Sections  8349  to  Section  9353,  inclusive,  caver  the 
application  for  and  issuance  of  licenses  to  non  residents  of  the  State. 

Section  8354  provides  for  tha  issuance  of  county  and 
state  fishing  licenses.  County  resident  licenses  shall  entitle  the 
holder  to  fish  in  the  county  therein  such  license  is  issued  and  also 
in  any  county  adjoining  the  issuing  county.  State  resident  licenses 
entitle  the  holders  thereof  to  fish  in  all  counties  in  the  State  of 
Missouri.  Any  person  who  has  been  a bona  fide  resident  of  this  state 
for  six  months  last  past  may  secure  a license  for  himself  or  herself, 
by  filing  an  affidavit  with  the  county  clerk  o.r  tha  license  collector 
of  the  City  of  St.  Louis,  making  certain  statements  and  giving  certain 
information,  whereupon  a license  to  fish  in  the  county  where  the 
applicant  resides  and  any  county  adjoining  the  same,  shall  be  issued, 
it  being  provided  that  the  section  shall  not  apply  to  owners  and 
tenants  of  farm  lands  used  exclusively  for  agricultural  nurposes  and 
members  of  their  families  under  the  age  of  twenty-one  years  who 
are  entitled  to  fish  on  their  own  and  leased  lands  without  obtaining 
a license  so  to  do,  it  being  further  provided  in  the  section  that 
no  female  or  minor  who  are  resident  eitixens  of  this  state  shall  he 
required  to  take  out  a fishing  license  and  it  being  further  provided 
that  no  person  shall  be  required  to  take  out  a fishing  license  to  fish 
in  the  water  in  the  boundaries  of  the  county  in  which  he  resides. 
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It  feeing  further  provided  that  the  section  shall  not  fee  so  construed 
as  to  permit  a person  to  fish  in  any  county  other  than  that  in  whloh 
he  resides  without  first  taking  out  fishing  license. 

Section  8257  requires  every  person  holding  a fishing 
license  in  this  state  to  present  the  sane  for  inspection  fey  the 
fish  and  game  commissioner  or  any  of  his  deputies  or  any  sheriff, 
marshal  or  constable,  making  a refusal  so  to  do  a misdemeanor. 

Section  8258  provides  a penalty  for  fishing  in  this 
state  vlthout  at  the  time  feeing  in  possession  of  a license  duly 
Issued  to  such  person  and.  covering  the  period  of  time  in  which 
such  fishing  is  done. 

Tou  have  correctly  set  out  in  your  letter  the  material 
part  so  far  as  your  Inquiry  is  concerned,  of  Section  8275  Revised 
Statutes  Missouri,  1929. 

Section  8224  first  quoted  from  is  only  declaratory 
of  the  common  law  as  to  the  ownership  of  fish  in  the  waters  of  the 
etate.  The  ownership  feeing  in  the  State,  the  right  to  fish  becomes 
a privilege  which  the  State  may  withhold  from  its  citizens  or  grant 
upon  such  terms  and  conditions  as  to  the  State,  acting  through  its 
Legislature,  may  seem  proper  and  wise  in  the  protection  of  the  wild 
life  of  the  state.  That  the  Legislature  has  undertaken  to  do,  so 
far  as  fish  are  concerned  fey  means  of  seotions  of  the  statutes 
above  referred  to  in  this  opinion. 

The  protection  ordinarily  afforded  fey  the  Constitution 
of  the  State  against  unreasonable  search  and  seizure,  as  well  as  that 
a defendant  in  a criminal  case  is  entitled  to  fee  confronted  vlth  the 
witnesses  against  him,  do  not  apply  in  the  enforcement  of  the  laws, 
rules  and  regulations  with  reference  to  the  protection  of  birds, 
fish  and  game.  In  other  words,  upon  the  acceptance  of  a license 
from  the  State  to  take  and  keep  its  property  the  licensee  agrees  to 
feeoome  amenable  to  the  rules  and  regulations  laid  down  fey  the  State. 
Without  investigation  it  would  ordinarily  occur  to  one  with 
knowledge  of  the  Constitution  of  the  state  and  rules  of  evidence, 
that  that  part  of  Section  8275  making  the  possession  of  fish  prims 
fads  evidence  of  the  violation  of  the  Section  would  violate  the 
constitutional  rights  of  the  defendant  in  that  he  Is  in  a way 
producing  evidence  against  himself  and  may  fee  in  a way  convicted 
without  feeing  confronted  with  the  witnesses  against  him.  However, 

If  the  person  feeing  prosecuted  is  the  holder  of  a license  issued 
fey  the  State  and  we  assume  you  refer  to  that  character  of  case 
in  your  letter,  then  such  constitutional  privileges  have  been  waived 
fey  the  acceptance  of  the  license.  The  law  of  this  State  in 


Hr.  John  H.  Ross 


March  17,  1933 


the  above  regard  is  stated  by  the  Supreme  Court  of  Missouri,  en  banc, 
in  state  v.  Bennett,  388  8.  1 1.  50,  and  on  page  53,  where  the  court 
quoted  with  approval  the  following! 

"Rights  in  private  property  must,  to  a reasonable 
extent,  yield  to  the  public  welfare.  The 
protection  of  game  is  a public  advantage,  to  which 
private  interests  may  be  made  to  yield  to  some 
extent.  The  Legislature  may  enact  a reasonable 
regulation  to  prevent  an  easy  evasion  of  the  law 
and  a defeat  of  its  purpose  to  protect  and  preserve 
game,  and  in  doing  that  it  may  make  it  unlawful, 
for  any  person  to  have  in  his  possession  the  carcass 
of  a deer,  which  does  not  have  on  it  the  natural  evidences 
of  its  sex,  whether  the  deer  was  a wild  or  a domesticated 
one,  and  the  game  and  fish  law  of  1905  does  that  and 
is  valid  in  that  respect**. 

And  further  on  the  same  page  and  on  page  34  said: 

"The  defendant  cannot  play  fast  and  loose,  that 
by  accepting  a hunter* a license  and  exercising 
the  privilege  under  the  restrictions  and 
limitations  of  the  statute,  one  of  which  was  his 
duty  to  submit  to  the  inspection  and  count  of 
the  quail  in  his  possession  by  the  game  warden, 
he  waived  the  constitutional  rights  invoked  so 
far  as  applicable  to  the  facte  in  this  case. 

In  Diaz  v.  United  States,  223  U.  S.  442,  453, 

32  S.Ct .250,  252  (56  L.Sd.500, Ann, Gas. 19130,1138) , 
in  considering  the  question  of  the  right  of  the 
accused  to  be  confronted  by  a witness  against  him, 
the  court  said: 

The  view  that  this  right  may  be  waived  also 
was  recognised  by  this  court  in  Reynolds  v. Uni ted 
States,  98  U.  8.  145,  148,  (25  L.Sd.344), 
where  testimony  given  on  a first  trial  was  held 
admissible  on  a second,  even  against  a timely 
objection,  because  the  witness  was  absent  by  the 
wrongful  act  of  the  accused." 

Under  Section  8275  any  person  entitled  to  fish  may 
for  instance  catch  30  rock  bass  and  5 jack  salmon  in  one  day, 
or  for  instance  he  is  entitled  to  catch  15  white  perch  and  10 
channel  cat  in  one  day,  but  In  no  event  can  such  person  catch  more 
than  a total  of  25  game  fish  in  any  one  day,  that  Is  a person 
might  catch  5 rock  bass,  5 trout,  5 crappie,  5 jack  salmon  and 
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5 white  perch. 


If  a person  le  apprehended  and  has  in  hie  possession 
sore  than  25  of  the  fish  designated  as  game  fish  by  Section  8275,  ti 
then  a charge  should  be  filed  against  such  person  before  an  officer 
haring  jurisdiction  thereof  and  proof  that  euoh  person  was  in 
possession  of  35  game  fish  at  a tine  certain  is  sufficient  evidence 
upon  which  a conviction  may  be  sustained.  The  defendant , however, 
would  have  the  right  to  make  proof  that  he  did  not  catch  all  of 
the  25  fish  in  one  day,  then  it  would  become  a question  for  the 
jury  to  pass  on.  If  the  jury  thought  he  did  catch  all  the  fish 
on  the  same  day  they  would  find  him  guilty,  if  they  did  not  they 
would  find  him  not  guilty. 

Under  no  circumstances  should  your  Department  accept 
such  an  affidavit  as  you  refer  to  in  your  letter,  as  that  permits 
the  person  in  possession  of  the  fish  without  a hearing  and' without 
the  State  having  a right  to  present  its  evidence,  to  acquit  himself 
of  any  wrongdoing.  In  such  a case  as  you  refer  to  an  affidavit 
should  have  been  filed  before  a Justice  of  the  Peace  of  the 
proper  district,  charging  the  person  with  a violation  of  the  law 
and  the  person  should  have  been  arrested  and  brought  into  court 
and  tried,  but  in  no  event  ehould  any  deputy  of  yours  or  other 
officer  have  a right  to  pass  upon  the  guilt  or  innocence  of  the 
party  and  upon  an  affidavit  furnished  by  the  person  suspected  of 
violating  the  law. 

In  what  we  have  thus  far  said  we  have  had  in  mind 
persons  who  were  required  to  have  and  who  were  in  possession  of 
fishing  licenses,  however,  we  do  not  want  to  be  anderstood  as 
implying  that  a person  not  required  to  procure  a license  fo  fish 
could  violate  the  provisions  of  Section  8375. 


Very  truly  yours. 


W.  0.  BUFORD 

Assistant  Attorney  General. 


APPROVED: 


Attorney  General. 


WCB : LC 


PQttR  of  the  board  of  corami s slcn  e re  of  ROAD  DISTRICTS 
to  l«wy  an'  collect  tax  without  a vote  of  the  taxpayers. 

(Sot  under  township  organization)  Section  8087  P.  s.  Mo.  1989. 


✓ 


Fy>hrs*'.ry  X?t  . 
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: ■«.  J.  H.  Old  eon 
t vo h » cut  1 n{  A tlorr ey 
Taney  Gounty 

A'or  --  t . Hleseurl 

ex  r.  uldeoni 

nawerlag  your  letter  of  Vebru  ry  Ibt  a relative 
to  the  i;  iK  truotlOU  of  3 ©tinn  8087,  R,  ft.  Mo.  19«9, 
wherein  you  ask : 

H1  would  like  to  have  your  opinion  as  to 
whether  Coiarjitm  loners  of  such  road  dis- 
tricts hare  the  right  under  this  law,  with- 
ut  a vote  of  the  taxpayer'  of  eat  ■ Plat  riot 
to  oeke  and  coll  ".ct  such  t:  xes  for  general 
root  wor , n - for  maintaining  the  read  and 
bridges  in  rush  lotrlctt. H 

act  ion  8087,  R*  8.  Me.  1989,  prowl  dee  as  follows, j 

wfs  e hoar*.;'  of  ©easel  set  on  era  of  any  district 
fo  incor Hir  t»d  f,.-  all  h we  poijer  to  levy, 
for  the  con  tract Ion  *m  maintenance  of 
bridges  nd  culvert a In  the  1#  riot,  mm3 
working  , repairing  and  dragging  mad#  In 
the  district,  garter?  1 t^xee  on  property 
t mble  It.  the  dl strict,  and  shall ? Iso 
h?  ve  pow--r  nd  authority  and  be  its  dut 
to  levy  epccial  t-sree  *-**■****• 

Fmw  the  foregoing  section  it  1 wer  ole  r thr  t 
the  legislature  int  ft&ed  to  iw#  to*  ©crawls*  i^ncr*  exclusive 
pow^r  in  the  matter  to  Make  the-  i«wy.  etc. 

Thl  is  further  upheld  tr-  the  o"  se  of  Harris  v. 
Hand,  244  Jo.  68  D 1.  c. , ’“here  the  o urt  *»./#, 

” It  is  the  iioneeneue  of  opinion  in  this 
country  that  the  heglsl  ture  in  the  ore  tiers 
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of  umicl  cl  • nd  jubllo  corpor*  tlone 
of  ever  dworlplloo  i absolute  * nd 
unlimited,  In  the  absence  of  a^ae 
specific-  't  te  or  Fedar*  1 ormetituttnnel 

vi  j a r^1  t rioting  emoh  powers* 

* t*  Legislature  If  vented  with  the  whole 
now^r  of  the  :’t  to  in  the  ab-anoe  of 
pc  wo  such  constitutional  11  wit*  tl  >n;  en<1 
sa>  o*itablinb  eny  pvtblln  or  aunlcl  :ial 
oorooratlon  It  deetsM  neceas'  ry  or  expedient 
In  the  xi'  1 c Interest. 

xmCMUs.  «>»**.  ,1*  ^ 

%•*&  zEns&i  »«*. * - 4 * * * ~ 

be  are,  therefore,  of  the  opinion,  thft  the 
various  statutes  mentioned  tnd  nets  of  the 
Legislature  referred  to,  authorising  the 
erection  of  thane  special  rued  ill  strict  r.# 

<,re  not  unconstitutional,  n il  fad  wold, 
but  are  u on  the  other  lu  n v lid  existing 
late  of  the  t^te.** 

Tnia  opinion  If  further  fit  rent  tunned  by  f**t  r 1 
• .«  l«iims  In  thl.  dtete,  i*iki  especially  In  the  o f of 
fetoree  v.  Mm  4 Wetriet,  £67  ho.  S93,  1.  o.  olO  f-nd  611; 

Iso  In  fielney  v.  Caoe  MnydttU,  . 14. 

This  oolnlor  le  further  strengthened  by  a u t'tlon 
front  the  oe.se  of  State  V*  Meeker,  49  (2nd)  n.  V. , n 15b,  where 
the  court  ugcs  tuts  express ton, 

•"** 4 the  .ipweT  thus  tiel  'gi'tcHl  or  f ront- 
ed t one  state  agency  (as  In  t ' -lf  Of  r e 
the  boerd  >f  o^rjulGPloncr* ) If  bv  n ^a*-' ery 
is.  lleetien  at  the  rnwii  tine  withdrawn 
fro  i t h'  other  nj.enoy.  * 

It  being  wltitdrnwn  fr*  the  oitl?ene  nd  axprefiely  ,lven  tn 
the  beer'*  of  oo  misel^nere  of  n ln^or  or:  tod  district,  would 
neoepjsr.r3  ly  * lve  then,  the  board  of  eoiSRi  «eloner*; , the  ex~ 
elusive  control  or  newer , without  t a vote  of  the  t xoayere 
of  field  district,  to  make  and  collect  ruoh  tnxes  for  , °Mr  l 
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rop,d  v.ork  for  Bi^intainin*;  t,ae  ro&rie  and  bridges  in 
uci>  lit  riot  eaft.  t--'  th*sa  eeasi  proper  and  ri  ht. 


Ver  reieetfully t 

0 . 3TK0T«r» 

■- •••cl  tr-nt  Attorney -f'-ners^l 


K ftWM: 

?foV  M©ri¥THIC^ 
ittomey -O^nerfi  l. 
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QOUIi-TY  iiUPKRIHTEirom  OF  BOHOOL8  - state  appropriation, 
applicability  to  salary  under  Section  9483  R.  8.  bo,  1939. 


/ 7f- 

/ 7?  ^ 0 
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hon.  J,  . Gi  eon J 
v roseeut i%  Attorney 
Taney  County 
Torpyt  . * i sw.ri 

>e*  r r.  Gideon: 

Your  letter  to  tae  Attorney-  oner  1 requesting  f'n* 

an  opinion  on  the  nonet  motion  of  Section  9463,  8.  ti«  vo.  • 
1939,  h»s  been  tended  the  undersigned  for  attention. 

You  state  to;  tf 

* Section  94-  3 H.  . 1 1939  provides 

that  the  State  of  l is sour!  i hall  appro- 
erete  annually  — — four  hundred  dollars 
t each  e > t for  Co.  t.  of  schools 
;nd  provides  tiii  t pai  s su  arint entente 
filial  receive  his  £ alary  monthly  from 
the  county  revenue  fund  in  the  feus  of 
a county  warrant  tiisim  upon  the  county 
ties surer. 

The  county  super! ■ tend on t of  Taney  county 
her  requested  the  count y court  of  said  count y 
t > set  aside  seld  400. 00  paid  to  Taney 
county  in  n special  fund  p.b  ' drew  wr mat e 
upon  s' ai<'  special  fund  for  payment  of  his 
salary*  The  county  court  o Her!  upon  the 
undereit  ned  for  his  opinion  whether  the  law 
contemplates  th;  t ok  id  fun  ' so  an  roper:  tod 
by  the  st  te  shall  constitute  a eneci  1 fund 
or  tu  placed  in  the  g er i 1 revenue  fun- 
upon  v/  icli  nicer 3 ten  ?ent*e  salary,  (nr  are 
other  county  of  i” err  ^p.lnr  } i'  paid* 

y opinion  is  tin  t said  fun  rboul-  be  placed 
in  the  gercer  1 revenue  and  tlv  t the  county 
super  inters  act  shell  be  old  the  same  ae 


;0  ru  J*  He 


other  officer*  The  county  eu;>erittt'sn  ent 
16  not  anti of led  with  my  opinion  rmr  I weald 
con  restate  year  opinion  open  the  question.* 


vro®  a careful  reading  of  this  statutory  prowl  si on 
It  would  Rnenr  ttv  t yon  hr  we  correctly  ad  wined  jr«y  county 
school  super!  fend  eat. 


■i»i  sect,  qts  as  referred  to,  after  designs tin  f the 
amount  to  be  paid  in  accordance  with  the  population  of  the 
counties,  contl  mi, 

«**,  *of  which  the  state  of  *'is  ourl  shell 
appropriate  annu  lly  out  of  the  general 
revenue  fund  of  the  state  of  i-  e uri  f 
hundred  dollar*  tyr.Oi;  o every  county 


The  a.,  rop flatten  to  he  at:  e nes  to  the  county  nd  into  the 
revenue  fun  thereof.  That  it  v>  e not  the  intent ion  of  the 
legislature  th  t such  appropriation  v a to  be  treated  s a 
e«erad  f :nd  to  be  set  apart  rnd  ap  lied  only  to  the  payment 
of  the  super i ntead ant* e a?  lary , i;  evidenced  by  the  further 
provision  in  said  section,  to-vrit: 


it 


The 

hit- 


XUB_ 


county  superintendent  ate 11  receive 
pel  r monthly  f row  the  county  x©v  ue 

in  the  form  of  a warrant  drawn  upon 


the  count  y tree  surer. * 


It  is  the  opinion  of  this  department  thet  this 
sect  tori  cannot  be  so  interpreted  as  to  ; ive  th©  county 
school  superintendent  preference  Insofar  ae  this  particular 
fund  i concerned,  but  that  the  appropriation  of  four  hundred 
do*  are  i;oe©  into  th©  revenue  fund  of  the  county:  the 
superintendent  drew*  hi»  warramt  against  eeil  fund  and  i* 
p?*ld  therefrom  as  other  officer©:  the  county  court,  therefore 
*//ou  be  without  euthcxlty  in  set  tin  • it  ©side  as  a special 
fund  for  the  tayment  of  ench  calory. 


Y urs  very  truly. 


OAWl*  0.  aMIWW 
Aasintnnt  At  tom  ey-  ‘ ©ne  r • 1 


k n YKPi 
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At  t orney— ' ene  re  1 


A supplementary  a i inion  vA  th  author itiep  shov  Ing  power  of  board 
of  co'aiuisei  oners  of  ROAD  DISTRICTS  to  levy  and  collect  tax  without 
a vote  of  the  taxpayers,  (not  under  township  organization) . 

Section  8067  R. 8.  Ho.  13 §2*  ^ 


March  15,1933 


ikmorahle  J.  R.  Gideon, 
Prosecuting  Attorney 
Forsyth,  Missouri 


Dear  Sir: 


Gince  writing  you  an  opinion  on  February  17,1933,  in 
answer  to  your  letter  of  February  15th,  asking  for  a construction 
of  Section  8067  in  which  you  ask: 

**I  would  like  to  have  your  opinion  as 
to  whether  the  Commissioners  of  such  road 
district  have  the  right  under  the  law  with- 
out a vote  of  the  taxpayers  of  said  district 
to  make  and  collect  such  taxes  for  general 
road  work  and  fox  maintaining  the  road  and 
bridges  in  such  district. * 

I have  received  a letter  from  Ur.  Lewis  Luster,  Attorney 
and  Counselor,  3pringfield,  Missouri,  stating  that  he  had  received 
a copy  of  the  opinion  from  you  and  taking  issue  on  the  law  and 
conclusions  contained  in  my  letter  to  you. 

As  this  desire  for  a construction  of  that  section  came 
through  you  as  prosecuting  attorney,  I aa  writing  to  you  regarding 
same  and  you  in  turn,  if  you  wish,  may  furnish  him  with  a copy  of 
this  letter  (or  secondary  opinion). 

The  Constitution  in  Article  I,  peotion  1,  states: 

"The  taxing  power  may  be  exercised  by  the 
General  As  em'oiy  for  state  purposes,  and 
by  oounties  and  other  municipal  corpor  tlone. 
under  authority  granted  to  them  by  the  General 
Assembly,  for  county  and  other corporate 
purposes. 

Farther  on  in  this  same  article  of  the  Constitution  of  the 
3tato  of  Missouri,  section  33  says: 
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"In  addition  to  taxes  authorized  to  be 
levied  for  county  purposes  under  and  by 
virtue  of  Section  11,  Article  X of  the 
Constitution  of  this  State*** may*** 
levy*** a special  tax  not  exceeding  t'enty- 
flve  cents  on  each  faOQ.ofl  valuation,  to 
be  used  for  ro  ait  end  br  i dge  purpo  sea 
but  for  no  other  pur  po  s e what  ever*  * * 

section  33,  Article  X,  In  addition  to  the  foregoing  says: 

"■hien  authorized  so  to  do  by  a majority 
of  the  qualified  voters  of  any  road  dis- 
trict. ***  make  a levy  of  not  to  exceed 
fifty  cents  on  the  XL  00. 00  valuation***  * 

You  will  note  that  the  taxing  powe"  nay  be  exercised  by  the  General 
Assembly  of  the  state  for  state  purposes  and  b / counties  and  other 
municipal  corporations  when  authorized  by  the  General  Assembly*? 
such  as  Counties,  Townships,  Hoad  Districts  or  other  political  sub- 
divisions, (Sec.  813°  R.  3.  Mo,  1939) 

More  particularly  section  8061,  R.  3,  Mo.  1929,  which  says: 

"County  courts  of  counties  not  under  town- 
ship organization  may  divide  the  territory 
of  their  respective  counties  into  road  dis- 
tricts, and  every  such  district  organized 
according  to  the  provisions  of  this  article 
shall  be  a body  oorporate  and  possess  the 
usual  powers  of  a public  corporation  for 
public  purposes  and  shall  be  known  and 

styled  * roau  ai strict  of  oounty, 

and  in  that  name  shall  be  capable  of  suing 
and  being  sued. * 

Beotion  8067  R.  3,  Mo.  1929  says: 

"The  board  of  ooa^ IsGloners  of  any  dlstrlot 
so  incorporated  shall  'have  power  to  levy. 

Tor  the  construction  and  maintenance  of 
bridges  and  oul verts  in  the  district,  and 
working,  repairing  and  dragging  roads  in 
the  district,  GENERAL  TAXR3  on  property 
taxable  in  the  district* »***Tr~ 


Bee  also  section  8133  R.  3.  Mo.  1929. 
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In  Haris  v.  Bond  Company,  344  Mo.  664,  the  Supreme  Court 
says:  (l.c.688)  and  (l.c.  694-5) 

"It  is  the  concensus  of  opinion  in  this 
country  that  the  Legislature  in  the  creat- 
ion of  municipal  and  public  corporations 
of  every  den or ip t ion  is  absolute  and  un- 
limited, in  the  absence  of  some  specific 
State  or  Federal  constitutional  provision 
restricting  such  powers. " 

And  the  Court  further  states: 

“These  corpor  tlons  are  bodies  politic; 
created  by  laws  of  the  St  te  for  the 
purpose  of  administering  the  affairs  of 
the  incorporated  territory. * 

One  of  the  outstanding  paragraphs  in  this  decision  Is  the 
following: 


* THESE  SPECIAL  ROAD  ISTRICTS  ARE  NEWLY 
BORN  CITIZENS,  ORES'  >ED  BY  THE  LEGISLATURE 
IN  THEIR  OWN  GARBS,  AND  TREY  POSSESS  ONLY 
SUCH  All  THOR  I IT  A1ID  RIMHT3  AS  ARE  EXPRESSLY 
CONFER  -USD  UPON  THEM  BY  THE  STATUTES  OF 
THEIR  CREATION. * 


ThiB  decision  was  rendered  ;aore  tnan  twenty  years  ago  and 
In  all  the  time  since  then,  it  seems  to  be  the  outstanding  &eci  .~n  :?n 
of  the  b ^ ate  as  construed  by  the  Supr  .me  Court  on  The se  mat t er e 
and  has  been  followed  and  invariably  favorably  commented  upon 
by  about  ten  to  fifteen  Supreme  Court  decisions  in  this  State 
as  follows: 


Embry  v.  Road  District  357  Mo. 

Embry  v.  Road  District  240  U,  S. 

State  v.  Wilson  36b  Mo* 

State  ex  rel  v.  Burton  266  Do. 

Pitman  v.  Drabelle  267  Ko. 

State  ex  rel.  v.  Burton  366  Mo. 

Wire  Co.  V.  Wollbrinck  275  Mo. 

State  ex  rel  Pope  v.  Mansfield  399  Ho 

State  ex  rel  Hales  v.  Walker  301  Mo 

St  te  ex  rel  v.  Thompson  315  Mo 

State  ex  rel  v.  Curtis  319  MO 

State  ex  rel.v.  Lollia  336  Mo 


(1)  623 
350 
(1)  13 
(1)  718 
(1)  84 
(3)  720 
(1)  350 
. (2)  668 
. (2)  135 
. (3)  65 
. (1)  327 
. 648 


“The  statute  relating  to  the  organization  of  drainage  districts 
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la  very  similar  to  that  providing  for  the  or  anlzati on  of  road  dis- 
tricts. Drainage  district  statutes  provide  for  benefit  a sessaent 
and  also,  for  general  tar  and  are  organized  by  L XJIdLATIVH  A.UTH  <ITY 
as  if_  D I iUO TbYCTI\TdD  by  the  L ■:GI3LArUR2.~r 

Citing  339  U,  3.  354,  1.0.  364 

"It  Is  apparent  that  when  the  district  was 
duly  organized  It  ^ad  the  same  footing  as  If 
TthagPeen  GR..  ThDJY  TH^  LiSOI  3lTh~r1SD 
PI 

In  the  Birmingham  ease,  374  Mo.  l.o.  151,  the  Court  said: 

* These  districts  are  public  corporations 
which  may  only  be  constituted  by  legislative 
authority,  exercised  through  an  enact  ent  of 
the  General  Assembly  and  put  into  effect 
either  directly  or  by  appropriate  agencies 
designated  by  legislative  authority***  * 

In  the  decision  of  dtate  ex  rel.  v.  Thompson,  315  Mo.  l.c. 
66-67,  It  Is  said: 

“This  meets  the  requirements  of  our  Constitution* ** 
The  Legislature  itself  dTe fined  and  marie ed  out 
the  kind  of"  a territory  that  may  be  organized 
Into  a road  district,  and  the  county  court  as 
an  administrative  agent  of  the  Legislature 
put  the  Legislative  will  Into  effect** * (Till e 
the  proceeding  is  initiated  by  persons  affected 
by  the  organization,  the  district  l^s  oreated 
by  the  Legislature  through  Its  appropriate 
agency.  The  diaTrl'ot" wFen" organized  Is  a mun- 
icipal corporation*** * It  Is  a political 
subulvlaion  of  the  dtate. 11 

The  decision  further  states: 

"A  road  district  being  a municipal  corp- 
oration. has  power  to  levy  general  taxes 
upon  property  wi  thin  i t s ooundar  1 e s ,'  Yor 
purposes  of  the  district.*** The  road 
district  here  was  a legislative  creation*** 
because  our  Legislature  'Kn s pre scribed  a 
definite  method  and  kind  of  territory  In 
which  a district  can  be  organised;  and  be- 
cause the  district  wasput  Into  operation 
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and  effect  by  the  proper  administrative 
agencies  of  the  Legislature.  11 

"The  road  district  in  this  case  is  in  a broad  sense  a municipal 
a poll  tlcal  sub-division  of  th_  st  .te.  with  power  to  linpooe  general 
taxes  to  c arry  "o u t the  purpo a e for  which  it  exists.  The  district 
here  exists  in  perpetuity  or  until  it  is  disorganised  by  legislative 
act.  * 


In  State  ex  rel  v.  Lollis,  326  Ho.  644,  ejection  48,  the  court 

said: 


* The  Legislature  may  enact  any  law  which 
does  not  contravene  the  State  or  Federal 
Constitution  and  in  its  interpretation 
the  court  will  hold  it  valid  unless  its 
unconstitutionality  is  manifest  and  exists 
beyond  a reasonable  doubt. 

State  ex  rel.  v.  Burton,  386 

Ho.  718. 

8tate  v.  Buente,  256  Mo.  227. 

A State  statute  will  not  be  held  to  violate  the  Constitution 
if  any  other  RATIONAL  Interpretation  or  construction  pan  be  given  It. 

Pitman  v.  Drabelle,  267  Mo . 

1 • c.  84, 


Under  the  above  citations,  from  the  Constitution  and  authorities, 
it  will  be  seen  that  these  Corliss loners  of  road  districts  (as  empowered 
under  Section  8067)  have  the  power  to  levy  and  collect  general  taxes. 


These  laws  and  this  section  have  come  into  the  limelight  under 
tne  leading  decision  of  Harris  v.  Bond  Company,  244  Mo.  66b,  wherein 
the  Legislature  clothed  taese  new  ‘‘born  Citlz  -ns*  in  appropriate  power, 
etc.,  and  thi  b decTsTon  having  Veen  repeatedly  Yollowed,  ( always 
favorably  commented  upon) in  the  ten  or  fifteen  later  decisions  of  our 
Supreme  Court  above  cited,  it  would  stand  to  reason  that  this  ruling 
should  govern  and  we  reaffirm  our  opinion  expressed  to  you  in  our 
letter  of  February  17,1933. 


APPROVED 

Attorney  General 


Assistant  Attorney  General 
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yor.  Joseph  A.  derk 
CMef  of  Police 
1 300  Olfsjrlc  Avenue 

>t.Louia,  Missouri 


FILL 


)© -x  ilri 


Your  letter  of  April  5,  1933  addres  sed  to  this  de  :Xt— 
neat  has  been  referred  to  me  for  answer.  You  request  an  opinion 
concerning  the  following; 

"Permit  me  to  explain  a situation  with  which 
the  'etro  . >11  tan  Police  Dep  rtent  of  It* 

,oui a Is  frequently  confronted,  especially 
durln,  th  heat  of  a campaign  like  th  t *e 
have  just  one  through. 

X refer  to  del  ude  that  are  made  upon  us 
for  the  polios  records  of  some  particular 
cauuidate  or  candid  tea,  or  perhaps  some 
person  who  is  -«n  app  leant  for  life  insurance 
or  some  one  who  is  a witness  or  & principal 
in  a lit!  tion  of  so  ) kinu.  Thcae  ^uplica- 
tiono  for  recor  a have  some  from  various 
i ni  11  v 1 u -*1  a , oois  .antes  » md  org • mi  s h t ion  . 

ft'.y  h ve  no  iuion  from  you  as  to  just 
whst  are  our  fights  and  duties  la  complying 
with  or  turning  down  these  revest  e for  ra- 

coru«*f  How  about  the  right  of  the  press  to 
■tak  for  and  receive  sueh  data? 

The  depart  sent  Is  hot  In  eyuiostny  with  record- 
giving  for  Ofuaphlgn  purposes,  but  wants  tu  be 
sure  of  its  ground  in  coaplyiuK  wl  th  or  re- 
jecting any  such  applications  in  future.  Your 
courtesy  in  tolling  ua  how  far  we  sauot  go  in 
such  oases  will  ha  a <pr e o i at  u 11 


MX.  Joseph  A.  uerk 


Aoril  10,1933 
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You  desire  to  know  y.;ur  right  a ml  Potion  relative  to  requests 
for  information  rug  ruing  persons  that  the  oollc  i have  records 
concerning.  The  annex  to  your  Inquiry  la  determined  by  the  oh&r- 
no  tor  of  the  Inform  tion  sought  >uid  whetuer  It  la  public  or  purely 
private. 

action  Vo5b  i*  3.  MO.  1929  provides  t 

4 The  board  eh  11  u use  a full  journal  of  tfielr 
Dxooeedlnt  s to  be  kept,  nd  shall  also  cause  all 
their  receipts  and  disburse’  ?nts  of  money  to  be 
faithfully  entered  in  b < ks  to  be  procured  and 
kept  for  that  purpose,  an<i  sold  Journal,  and  all 
•mid  books,  and  all  other  documents  In  possession 
of  said  board,  shall  l»nys  be  open  to  the  Inspec- 
tion of  the  general  assembly  of  the  st  te  of  Is sour 1 
or  any  oosMlttee  appointed  by  it  for  th  t ur .ose. 

It  shall,  oo  the  duty  of  the  board  to  report  to 
the  common  ouuncll  or  municipal  as  embly  of  the 
said  olty  at  eaon  annual  session  thereof,  the 
number  and  euenses  ..  f thu  police  force  employed 
by  It  under  tais  artlole,  and  oil  sue a other 
matters  '8  may  be  of  public  interest,  In  connection 
with  tne  .uties  a igoeu  it  by  tots  article. 4 

You  will  observe  that  It  is  mandatory  th  t records  of  prooeed- 
liigs  be  kept  and  that  all  of  said  books  and  other  documents  shall 
Ivays  be  open  to  the  Inspection  of  the  reneral  assembly.  Also, 
t]  t a report  to  'he  common  couucll  or  municipal  assembly  shall  be 
mads  concerning  ; 4 All  suca  otner  matters  as  ay  be  of  public 
interest,  in  connection  with  the  duties  assigned  it  by  this  Article. 

he  at  ton  3794  H.  d.  Ko.  1939,  oert  inn  to  an  eat  obi 1 Kliment  of 
urtllllon  system  of  Identification  of  criminals.  flits  section 
provides: 


4***and  the  signals  tic  card  and  other  results 
thereof  nay  be  published  for  the  purpose  of  afford- 
in g info riant lun  t>  officers  and  others  engaged  In 
the  execution  or  i-iminlet  ration  of  the  lav. 4 

e have  examined  the  statutes  of  tnis  it  te  and  the  above  are 
the  only  ones  that  bear  on  the  subject  of  aollce  records.  e find 
no  case  In  this  ta  exactly  in  point  c i.oexuimr  y u r inquiry, 
Neither  do  we  find  any  decision  ox  statute  whlcn  give  every  person 
the  right  to  examine  y >ur  records. 


jflr.  Joeeph  a.  uork 


A aril  10,1933 
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Cur jus  Juris  Vol.  i>3  at  page  834,  ot  seq,  In  >11  souse  lag  the 
r tg-jt  to  Impact  ox  u.ne  public  reoords  eta  out  that  at  oomaon  law  a 
person  h d no  right  to  Inspect  mtoiio  records  or  to  layJte  copy 
thereof  unless  ho  b d some  interest  therein.  One  had  no  right 
to  make  suon  an  Inspootloa  or  to  make  cocy  for  the  purpose  to 
satisfy  curiosity  or  motives  merely  speculative*. 

doling  Case  haw,  Vol.  33  p.  1-0,  et  seq,  h s this  to  say: 

4It  Is  qul to  gmerally  conceded  th  t tnere  le 
no  oomoa  las  right  In  all  oersons  to  Inspect 
yuollc  uooumsnt?  or  records;  and  that  right, 
if  It  exists,  defends  entirely  on  th  statutory 

grant.**4  * 


And  further! 

****It  has  been  oel  , however,  that  no  one 
has  a right  to  sxamlna  or  obtain  coulee  of 
public  recur  s from  taere  curiosity  or  for  the 
purpoe  of  creating  public  scandal.**** 

Ana  further: 

-••••tue  right  of  inspection  does  not  extend  to 
all  public  r-  oor  ip  or  documents,  for  public 
policy  deand*  th  t some  of  thes-i,  although  of  a 
public  nature,  tsu  t be  kept  secret  and  free  from 
coiaaon  la  peotlon,  ouch  for  example  a diplomatic 
correspondence  and  letters  and  despatches  in  the 
detective  polios  service  or  otherwise  relating 
to  the  apprehension  and  prosecution  of  cxluln-l  !.*•■  4 

In  ch;  c se  of  i*co  ;le  utel.  Jtenatror,  v.  »i  matt,  336  fi  T S 
338  l.o.  343,  the  oourt  «■  ldl 

* -secret  a of  itate,  such  as  dlplom  tic  correspon- 
dence, records  of  the  police,  or  communications 
by  voluntary  Informers,  may  b-  withheld  from 
Inspection,  ev  n wh*re  person  direct ty  Interest- 
ed la  concerned.  1 g n v.  hoard  of  Va. ter  Juoply 
of  City  of  He*  York,  30b  k.T.  147,  41  ..  A.  ( . ) 

180,  98  Hm  437.  orthlngtoa  v.  iorlbner,  109 
iaaa.  487. 

There  are  oases  th  t /.old  that  a public  official  has  to  allow 
th*.  county  court  to  examine  tn«lr  records.  These  cases  pro- 


ur.  Joseph  A.  uerk 


April  10,1933 


cued  un  ills  theory  tn  t the  statute  glm  the  county  court  such 
authority. 

state  ex  rel.  v.  ieyoura,  1-8  Mo.  A*  173. 

St  te  ex  rel.  bay  v.  Jones,  158  ki.A.  170, 

Tuers  Are  also  cases  th  t hold  that  a person  has  the  right 
to  exn&d Be  a public  record  in  regard  to  elects one. 

State  ex  rel.  Tho«"8  V.  Mobil tzelle  85 
o . 530. 

Tula  o se  held  th  t poll  books  are  public  records  and  open 
s ?uo-<  for  every  cltlsen**  inspection  un  er  reasonable  rules  and 
regulations  as  th  curt  or  of floor  having  then  in  oh-rge  nay  impose, 
fits  ouuxt  In  t is  case  compelled  t .e  inspection  by  nand-amie. 

From  the  above  >oid  for  eg  -lag  you  will  note  th~t  records  kept 
in  perforimmee  of  your  duty  under  dec t ions  3794  and  7505  would  be 
;>ublic  records  and  that  other  reoorca  purely  private  although  kept 
by  you  as  a public  officer  night  not  be  thus  classed  as  public. 

In  our  opinion  r-  cor  s kept  by  virtue  of  statutory  provisions, 
supra,  are  vuob  th  t tne  publlo  has  the  right  to  Ins pee t,  even  though 
there  axe  limitation*  ae  to  who  My  Inspect.  However,  r oords  of 
a >rivate  natu. u or  for  use  b j the  police,  would  not  In  our  opinion 
be  euoit  as  to  ra  ulre  you  to  aerial  t their  Inspection. 

You  would  therefore  be  within  your  rights  if  you  isllove,  in 
your  discretion*  that  information  should  not  be  glv  n concerning 
a per  son  wuioi  we  g thored  from  souroes  ,jurely  >rlvate  and  not 
a an  offlcl  1 duty.  And  If  a person  desiring  the  Information  insists 
on  obtaining  <;mae,  tnea,  fie  could  bring  a writ  of  mandamus  --nd  the 
question  tnen  oould  be  a-iju-  tc  ted. 

You  will  se  - therefore,  tho  giving  of  Information  is  a nrtter 
of  discretion  with  no  hard  and  f st  rule  applied.  Of  cour  e,  records 
kept  under  sections  3794  and  7b 55  would  at  nil  times  be  open  to 
publlo  lnaoectloa. 

Trusting  tills  answers  your  Inquiry.  e are 


Yours  very  truly. 


. do  IHJ  iU 

insist  nt  Attemey  fcenr  l. 


AP?  <OV  £0 


Jm  • i £ > t'A 


‘ ttorney  d n *al. 


ill  illi 


^6  ro.  v ..  . iYorKM  or 

,u.u.{  j.  jMVAIJT  DO  ~~  ^j^TlOLAW. 
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June  17,  lS>d3  U ^ 


Honor -dLe  Jo oo  j fa  a.  trerlt 
Chief  of  Ajiloe 
ks?  .rt  wat  of  - oiioo 
130  'Ji:  JPK  V0ilU* 
t.oouta,  Mlar  'url 


FILED 


a*? 

/ 


to  r in 

Tale  Oeourt.jent  is  In  rooatrt  of  your  letter  of 
.rune  3,  In  vriilo.  you  reijucet  an  opinion  f run  thin  of  Ice 
n the  followiap  state  of  faetet 

•It  has  ju  ;t  o.;*iae  to  y attention  that 
toe  Ford  Motor  0 a any,  njtrolt,  tohlgsa, 
iiae  Instituted  a new  system  with  refer eace 
to  reo  odltionlaft  of  actor  i nv  nuf  .oturod  by 
tnelr  oo  .;>any,  wnlc  , in  wy  otnion  will  be  a 
violation  of  the  Motor  Ve  loie  .jaws  of  this 
jtate,  no  ooverec  under  J attorn  7781. 

Ford  dealer  a ore  now  out  hurl  zod  to  eke 
an  esohange  of  mo  tors,  replacing  the  motor 
taken  fro  . a a*o  lae  with  a reo  jiuil  tinned 
motor  whloh  le  delivered  the  dealer  from 
faetory  at  Detroit*  The  motor  nunber  of  this 
reconditioned  .to  tor  Is  removed  while  It  le 
at  Detroit,  and  when  deliver  d the  local 
dealer  It  bears  no  rar.ibor  but  etll  plainly 
show  t.v  t the  5tl,:la  l or  iviauf  oturoxs 
mi*r;er  hoe  b on  removed.  T e motor  w lefr  la 
re  loved  from  oaonln<  o&]  exchanged  for  this 
reo  . nil  tinned  motor  la  then  orated  and  fof> 

« r ad  the  Ford  C ;i>aay  t Detroit,  where 
It  Is  overhauled,  Iti  number  removed  and 
t h n delivered  to  a dealer  as  & repluoerxmt, 
thus  treating  aa  oujleaa  o aln  of  factors  with 
tee  number  i •o.-joved.'*  • • • 


Hoiu  Joseph  A#  oerk. 


■3- 


.ftjne  17,  1933 


I wo uid  auocoat  that  thla  domirtoent 
oumiauiilcute  with  the  Attorney  omcral 
and  the  3ooretr-ry  of  Jtate,  Jaffer  on  City, 
dasourl,  tills  information  asking 

fox  -.in  opinion  as  to  how  to  handle  rush 
oamea  as  my  oo  to  our  attention; 
whether  or  not  the  dealer  will  be  autVmrlzed 
to  restenoil  on  the  r> .-conditioned  '»tor  the 
number  of  the  lotor  for  whloh  It  la  e*c  »n  4'od, 
or  whether  the  owner  of  the  rotor  vehicle 
shall  apply  for  a Guwolasloner  of  iiotar 
Vehicle  number,  as  provided  in  lection  7781, 
subsvctlon  (b)  and  (c; . 

.motion  7781,  'U  4.  o*  1939,  Insofar  ae  It  Is  pertinent 
to  tiie  present  inquiry  provides: 

4 (h)  do  person  shall  destroy,  remove,  cover, 
altar,  deface,  or  oau  •>«  to  be  destroyed, 
removed,  covered,  altered  or  ief : oed, 
tiie  taonuf  oturex’s  nu  her,  the  motor 
mt  ib  jr  or  other  distinguishing  number 
on  my  factor  vehicle,  or  number  or  stiver 
distinguishing  nusbar  on  any  motor  vehicle 
tire,  the  property  of  another  for  any  re  eon 
whatsoever. 

4(b)  Mo  person  shall  sell,  or  offer  for  r,  JLe, 
or  shall  own  or  h ve  the  custody  or  pos- 
session of  a motor  vehicle,  trailer  or 
ao tor  vehicle  tire  on  which  the  original 
or  aeouf  -Cturer*  a nuab-r  or  oth  r dlo- 
tlnguls^lng  ntaaber  mis  been  dost  royal, 
removed,  covered,  altered  or  defaced, 
and  uo  person  shall  sell,  offer  for  *>  le, 
own  or  h ve  the  custody  or  po  mas 'Ion  of 
a motor  vehicle  or  trailer,  having  no 
mnnuf  .cturer*  e nurafoor  or  other  orit^ln  1 
number,  or  distinguishing  number;"44444 

In  the  o .pe  of  Jtar  Square  Auto  supply  Go.rmny  vs.  berk,  30 
8.  <•  ( 3d)  447,  this  st  tut  v is  held  constitutional  in  all  its 
provisions. 

In  order  to  decide  this  case,  tho  statute  met  be  scrutinized 
closely  and  applied  to  th*  f ct i. 


Mb  P * • • M« 


Aa 10  17,  1933 


tiubdlvloi.au  (a)  of  motion  778 j.  ;t.  a*  o.  19  S3  provides* 


4 Ho  person  shell  destroy,  

the  tfuiufiot  ror1  a nnt*b  r,  the  no  tor 
nu  mber  or  other  distinguishing  number 
on  any  motor  vehicle,"  * • *the  ro  er^y 

sX  iux.  zan  w&aie®ul 


under  the  facts  as  stated,  subdivision  (a)  t on  is  not 
ap  11 cable  for  the  reason  that  the  m tor,  when  remove  and  tent 
to  tlie  f;  ctory  at  Detroit  to  be  raouivilt lotted,  belongs  to  the 
For  i Motor  Company;  und,  in  removing  the  motor  rasabor,  they 
ore  doing  so  with  respect  to  their  own  property. 

The  remitting  duaetlon  then  Is  the  applicability  of 
subdivision  (b)  of  Joetlon  7781,  H.  ft.  Me.  1638,  to  the  ? ots 
her  under  o-'  holder  tl  an.  iubilvl  si  n (b)  of  heotion  7781,  so 
far  as  It  Is  applicable  uay  be  divided  Int  two  portal 

(1}  *:io  person  shall  sell,  or  offer  for  tale, 
or  shall  own  or  hive  the  custody  or  ooo- 
esslon  of  e motor  velola.  trailer  or 
to  tor  vehicl  e on  whlo) ; the  orlrlnal 

a f Jfer*3  nxttabo  or  other  dieting^ 

ils  dag  au  ibex  has  b en  destroyed,  reeved, 
covers  , altered  or  defied. 

Ml 

(33  no  person  shod  1 sell,  offer  for  sale,  own 
or  have  the  custody  or  oases cion  of  a 
tytor  yqntole  or  trailer  havbnuono  1 sum- 
raot~rer*e  mu  ubo  ror  other  original  nu  ber, 
or  til  at  logo  inning  nu  ibex ; * • • • • 

There  la  no  doubt  but  that  our  law  an  talc  r^ubjoot  has  Its 
historical  boats  in  the  law  of  tho  :tute  of  Illinois.  The  law  of 
Illinois  belli  ioctlon  36,  Uoavter  131,  P.  3.  I llnulc  19  °V,  In 
so  fur  as  it  is  pertinent  p.ovllea* 

•Any  person  or  jei  ^ons,  flrra  or  oonoratlon, 
who,  after  the  talcing  effect  of  this  vet 
shall  sell  r offer  for  sale  In  this  t te, 
or  who  anell  o^n  or  have  ti  e euotody  or 
jossesslon  of  a ntor  vehicle,  the  origi- 
nal engine  number  of  which  has  be  n destr  ye-i. 


Hon.  Joseph  4.  dork 


June  17.  1933 


ro-uved,  altered,  ouvo.-od,  or  defaced, 
or  who  ahal  L ami  or  offer  fox  sole,  oon 
or  huvo  the  custody  or  possession  of  a 
taocor  vehicle  bavin  no  online  mr-ibor, 
excepting  electrically  repelled  no tor 
vshloles,  shall  be  deeded  guilty  of  a 
mtodeneanor,  • • • • "Provided,  that  J*ny 
person,  flr«<  or  oor.ioratlon  being  the 
owner,  or  oust  di  an  of,  or  haviug  ob  le^ni  •» 
of  a to  tor  vehloe,  the  original  engine 
nu  bex  of  which  has,  without  the  knowledge 
or  consent  of  sue/:  peroon,  firm  or  cor- 
poration, bean  destroyed,  .snowed,  altered, 
or  defaced,  «y  apply  to  the  ocretury  of 
•Kate,  on  a blank  to  be  pro  cured  and 
furnished  by  the  eoroV.ry  of  State,  ujxm 
request,  for  o>  nai  isiou  to  < nke  or  stars), 
or  cause  t - be  imde  or  studied  on  tho 
engine  of  euoh  motor  ve  dole  a special 
engine  ouraber.*  • • •* 

h . the  ease  of  People  ».  Oberby,  154  X.  S.  138,  plaintiff 
In  error  wus  convicted  under  t is  law.  He  def coded  on  the  ground 
th  t he  had  purchased  a second  hand  engine  block  to  put  into  the 
oar;  that  the  car  when  he  purchased  it  had  the  nurtxtr  9151  119 
stamped  on  the  c:iglne  block;  that  tee  engine  block  booatso  donuged 
beyond  repair,  rincl  he  rax>ved  It  tut)  destroyed  it  ua  re  quired 
by  law;  ;uwl  th  t he  puroluisod  from  a dealer  another  engine  block 
of  the  sane  cake;  that  t .w  block  he  so  ourotviaod  bore  no  mi  her 
suthsign  it  w e a sec  nd  hand  block  ami  had  evidently  been  used 
as  part  of  n motor*  He  further  to  tl  fled  that  upon  Installation 
of  this  engine  block  in  hie  oar  he  stamped  thereon  ths  nunber 
t'bloli.9  as  such  nurabor  had  appeared  on  the  original  o.£lne  block 
lu  the  oar.  Toe  court  in  holding  that  ho  hod  violated  the  motor 
vehicle  law  .olds 


**u  - * • Tbs  outafcnkilag  f--ot  in  this  case 
le  that  the  i igiati  block  which  plaintiff  In 
error  says  he  substituted  for  the  one  vdiloh 
he  took  out  aad  .uhi  It  a yu*t  j jf 

nls  ^toi’pbiia  oor a evidence  th;  t the  orltdiv- 
cdL  o r sber  theroo n had  boon  defaced.  Is 
jo^seoel on  of  it  in  ale  oar  is  undented,  and 
section  35  owe  therefore  been  violated.  He 
would  have  no  ..are  rlgnt  to  put  the  amber 
of  another  oar  on  a block  which  appeared  to 
be  olaak  then  he  had  to  erase  the  number. 

Ti  e intention  of  the  statute  is  to  prohibit 


Moo.  Joiso.ih  A.  <i«rk. 


Jims  17,  1933 


subot  1 Cut  ad  iiu  iburu  an  wtgine  blocks, 
uu  tnose  are  matters  of  Identification 
of  automobiles.  The  flottai;  of  the 
■jtmlclpal  oourt  :n  this  ease  that  plain- 
tiff la  error  violated  that  not  la 

£ tat  if  led  by  tae  .xro  visions  of  eeotlon 
» of  tiie  iot. 

The  Ju'iir  out  will  be  affirmed. 

Judgment  affirmed.  * 


Trie  only  real  difference  bat  . ecu  the  Illinois  lew  and  the 
wloiuurl  las  la  that  the  Illinois  law  expressly  says  "a  otor 
vehicle  the  or l,*ln&J.  somi  te  number  of  whion  has  been  destroyed,* 
vi  He  tf.e  hi-  ourl  lav  contains  the  words  *;*>tor  vehicle*  alone, 
'tow  over,  vl tiiout  a note*  there  oanoot  be  a motor  vehicle.  The 
ttotor  la  on  ludeaoeusnblo  and  integral  part  of  the  motor  vehicle 
oo  tb  .t  when  the  tor  i * otor  vehicle"  la  used  It  :*nt  of  noocsnlty 
luo.  de  the  nutur.  This  le  rsoognlaed  In  the  case  of  Paopls 
V.  oberby  supra,  when  the  oour.  sildi  “The  outstanding  fact  in 
t Is  case  Is  that  tive  *ngl*<  block  which  plaintiff  In  error  says 
he  fiubatituttfd  for  the  one  which  he  took  out  and  thereby  >ade  It 
iX  ^*rt  of  ills  nut-^alle  • *«  The  Mineral  >mseix>ly  of  7*1 3 ‘ourT^ 
also  recogni sed  this  foe*  waen  It  defined  a too  tor  vehlole  os 
sing  "'my  self  propelled  ver.lde  not  op  rated  exclusively  upon 
tracks,  except  fan.%  tractors."  In  the  ouae  of  Star  Jquare  Auto 
mpjily  Ouapony  v.  Gerk,  3D  a.  . (3d)  4b3,  t e : supra:  ae  C urt  of 
Ulsaourl,  in  aiding  the  autowobiie  tires  t be  an  integral  prt 
of  a oto  ve  tele  6 aid:  "In  other  words  the  tiros  arc  os 
essential  tu  the  operative  use  of  the  vo.lole  an  is  tlic  otor 
m sa&m  Miaau  jlw 


The  ilesourl  Law  o.ua  un-toted  in  the  exorcise  of  the 
polloe  power  in  the  Interest  of  jubilo  welfare.  It  woo  dele , nod 
not  eiuy  to  rotuct  those  citizens  who  night  bo  the  o nnrs  of 
outotjoblles  md  the  eby  have  property  aub 3 sot  to  theft  ut 
was  also  designed  in  the  Interest  of  the  public  at  large  to  the 
end  th:.t  the  oomrd  salon  of  srine  and  the  eoape  of  crii  In-ile 
In  stolen  automobiles  might  be  suoore  '.sod. 


Th  reforo,  in  view  of  the  foregoing,  it  is  our  o ini  on 
th<.t  the  buying  or  selling  of  a reconditioned  motor,  the  original 
engine  aunber  of  which  hoc  b ;en  removed.  He  & violation  of  : motion 
7701  K.  3.  Hu.  1938;  nor  la  it  possible  for  the  owner  of  the 
motor  vehlole  to  apply  to  the  00  mlsslonur  of  motor  ve.iole  for 
a now  engine  nu  bur  as  augf jested  in  the  letter  a Hreened  to 
tills  do  -xt-ont  for  the  reason  that  thit  jaroviaion  of  the  ot*  tuts 
relating  to  the  1 vu  mice  of  new  unglue  number- : Is  exreealy  lied  ted 


item.  Joseph  A*  lierfc 


■Tunc  17,  19  >3 


by  the  legislature  to  the  following  cases 


H*  ■ 


• Pro vtUed,hou over,  that  any  person 
b*;lng  the  owner  or  custodian  of,  or  having 
possession  of  a no tor  vehicle,  trailer  or 
no  tor  venlole  tire  at  tbs  tins  of  taking 
effect  of  t . il .3  artl£[»r  t5i  orirTwu.  iuti;‘or 
of'-wrTofi-h^vs ~baVi  previously  destroyed,  re- 
tooved,  covered,  altered  or  defaced,  shall, 
within  thirty  toCj  inyo  after  tiv  taEthi' 
effect  of  t Ta  article,  apply  to  tHe"  ooriu- 
lsVlooer  on  e "olunk  "to  be  prepared  end 
furnished  by  said  ao-mil  scion  nr,  for  pi 


tulsslon  to  unite  or  stamp,  or  oause  to  be 
made  or  stamped  on  sue ...  too  tor  vehicle, 
trailer  or  no  tor  venlole  tire,  a spool -tl 
numbers1*  • * *" 


;*e  aro  aware  that  the  enforce; >eat  of  tide  low  nay  result  In 
Oooe  lnounveulence  to  certain  liuft  vl  duals  and  a possible  oconnedc 
loss  to  the  ford  otor  car  Company  In  that  It  of  necessity  prevents 
the  Bale  by  th  t corporation  of  reconditioned  motors  for  :aodel 
4 <\ * 'or da.  nevertheless,  these  facts  cannot  render  a law  invalid 
or  Justify  thin  depart  teat  In  mil  lfylng  the  law.  As  was  paid  by 
the  court  In  the  ease  of  .tar  square  Auto  iupply  company  v.  uerk. 

In  construing  the  wary  1 as  now  Imre  b fore  us: 

"However,  the  acre  font  that  the  enforce- 
,mt  of  a law,  enacted  by  tin.  legislature  in 
ourau anoe  of  the  police  power  of  the  stats,  ray 
result  In  so.m  expense  or  inconvenience  to 
fetoso  per  =ona  who  cone  within  Its  ters3  oos 
not  render  mo.  a law  unconstitutional  'in d 
Invalid,  or  Justify  the  courts  In  nul  llfylng 
the  lair.  The  propriety,  wisdQra  and  expediency 
of  legislation  enacted  in  pursuance  of  the 
polios  power  Is  exclusively  a Matter  for 
the  .legislature,*  • •" 

Therefore  It  Is  the  opinion  of  this  de.iart  »nt  that  the  new 
system  In  an  ora  tod  by  the  ?br»i  Motor  Aar  Con. 'any  with  reference  to 
the  reconditioning  of  motors  conf  lot*  with  .action  778’  •*.  3,  Me 
1939,  u n--.er  the  hooding  of  "The  otor  Vehicle  haw.* 

Respectfully  submitted. 


Jo.®  . HOfTH AM,  JR., 
Assistant  ittorae  Oeasral 


Apruov  aD_ 

jwhimi 


Ttio/acy  ..  ni  r a 


Relating  to  Construction  of  Section  3952  R.  $. 
1929  and  Officer* s Rights  Thereunder. 

V 


September  26,  1933 


Mr*  Joseph  A.  Qerk, 
Chief  of  Police, 
1200  Clark  venue, 
St.  Lo  is,  Missouri 

Dear  iir» 


Receipt  of  /our  letter,  dated  opt sober  12,  1953, 


is  ucknowleuged,  in  which  you  state  ana  in  uire  as  follows 


"I  am  taking  tne  liberty  of  request- 
ing an  opinion  from  you  as  to  the  righto 
and  privileges  of  the  St.  Louis  Police 
Depa-  traont  under  section  3962  of  the  Re- 
vised statutes  of  Missouri,  1329,  eomraonly 
referred  to  as  the  hold- ov or  law. 


A little  expl  nation  of  ray  motive  in 
re  u eating  tae  opinion  rosy  not  be  amiss* 

This  department  frequently  takes  into 
custody  persons  who  are  dangerous  men.  .nee; 
to  society.  Almost  before  the  crooks  re 
longed  in  cells  and  before  wg  can  complete 
our  investigation,  tueir  attorney  appear  a with 
bonus  for  their  lelease.  The  attorney  seeks 
to  intimidate  police  officials  with  .Uom  he 
may  coi.ie  in  contact  and  threatens  them  w th 
dire  punishment  nles:  hie  clients  are  fo-  Ui— 
with  given  their  liberty. 

This  happened  the  other  night  when  two 
suspected  bombers,  potential  murderers,  were 
brought  in.  Bonds  were  immediately  presented 
for  taem,  copLa  of  - hich  l inclose  for  your 
inform  tion*  The  officers  in  charge  were 
more  or  less  influenced  by  the  attorney's 
ins is cent  and  vehement  demands  and  released 
the  suspects  on  these  bonus,  liy  impie.  si  on 
is  th.t  under  the  nold-over  law  the  police  are 
entitled  to  t enty  hours  in  which  to  question 


Ur*  Joseph 


Qerk 


Jo.JtciUjci  26,  1933 


* 


-a- 


anti  investigate  uspeets  and  that  wit.  In 
those  twenty  hours  they  are  justified  in  re* 
fusing  to  accept  bonds  for  tneir  release* 

1 e .all  appreciate  your  courtesy  in 
netting  me  right  upon  tit  is  subject  so  that 
a precedent  may  be  had  for  the  future  guiuance 
of  police  officials  onuer  similar  co'nditio  .a*" 

;.»ection  3952,  hevised  Statute  Missouri,  lU2i> , reads i 

"All  persons  arrested  and  confined  in  any 
jail,  c lnboose  or  other  place  of  confinement 
by  «ny  peace  officer,  without  warrant  or  other 

process,  for  any  alleged  tore  ch  of  the  p ace  or 
other  criminal  offense,  or  on  suspicion  thereof, 
shall  be  dlsch:  rged  from  enld  custody  within 
twenty  hours  from  the  time  of  such  arrest,  unless 
they  shall  be  charged  with  a criminal  offense 
by  the  oath  of  some  credible  person,  and  be  held 
by  warrant  to  newer  t«  Bueh  offense;  and  overy 
such  person  shall , while  so  confined,  be  permitted 
at  all  reasonable  hours  during  the  day  to  consult 
wi  h counsel  or  other  persona  in  his  behalf;  And 
any  person  or  officer  who  eh  11  violate  the  pro- 
visions of  this  section,  by  refusing  to  release 
any  person  who  ahull  be  entiled  to  such  release, 
or  by  refusing  to  permit  him  to  see  and  consult 
with  counsel  or  other  persons,  or  who  shall  transfer 
any  such  prisoner  to  the  custody  or  control  of 
another,  or  to  another  place,  or  prefer  against 
such  person  a false  charge,  with  intent  to  avoid 
the  provisions  of  this  section,  shall  be  deemed 
guilty  of  a miedene  *nor*" 

In  state  ex  rel  Kaiser  v.  Killer,  316  Uo*  1*  c.  382,  the 
court  in  p rt  soldi 

H Under  the  provisions  of  section  3200,  hevited 
statutes  1919  (now  3952  H*  S*  1929)  the  person 
arr ee ted  by  a peace  officer  without  warrant  on 
euapiclon  of  having  co  imltted  a criminal  offense, 
is  required  to  be  di:  ch  arged  from  such  cu  tody 
within  twenty  hourc , unless  he  shall  be  charged 
with  a criminal  offense  by  the  oath  of  a credible 
person,  and  be  held  by  a warrant  to  answer  for 
such  offense*  The  jurisdiction  of  the  angle  ti  te 
over  such  person  accrues  by  the  concurrence  of  a 
complaint  made  us  provided  by  1 w and  the  custody 
of  the  person  complained  against*  The  jurisdiction 


Hr#  Jor-c  <.# 


G©  k 


o ten&er  20,  1003 


of  ti.e  .r  jiets  ate  over  ooney  or  property 
t-  1'on  by  tho  officer  in  rco  ^c-ct  tiic-oto, 
m looo  upon  the  concur  <.wit  facto  tout,  a 
cr  Ir  .in  1 c .go  It  g tk  on  inatitutou  boforo 
the  Ei  *i  trv.to  onu  Ur  t tho  . ip  onar,  :od 
hoe  been  t Pen  into  custody*  ‘ 

c ccy  t»iG  above  opinion  hoi <.u  in  o*  feet  tnet 

no  oo'-rt  h c Juried  let  ion  over  ouoh  of f io  n r rising  arr<  etc  until 
the  arising  of  concu.  rent  note  no  folio  a» 

tir:  t o/JLinol  e oo  ho©  been  I otit  tod  oj 
t.ie  filing  of  r.n  affidavit.  by  go  o credible  pereun  el  lifting  tae 
person  a*  reete  i with  a c-irse* 

•tooir.f  tint  t.iO  ;>  *ty  c'r  r,  .v  s been  t'  on  into 
ouct.  uy  - ithin  t.ic  tore  .ty  house  design- teh  in  section  3D6  u»ra# 
e ti^uefore  bold  t ie  n , rooting  off IcGrc  iinve  twenty  hmirs  it  in 
whisk  to  isivoetir  te  the  porcon  nr  rooted  v before  either  role,  ol  r' 
c i<l  pci  yon  or  fill  t:  eaarf;oe(  m.  that  *©  is  not  entities  to  o 11 
until  ohr  j . *e. : ..  c filed  | w ; rich  rmot  ho  ooc  ' It.  iln  tiro  period  of 
twenty/  licui  o tf  for  bio  uctc:  tlon  or  hi©  rr  lor  ee  effector • 


f urc  v<  »y  tr  lyt 


A A a VEi> 


• • forties 

ooiot "nt  ~to*  ney  c era! 


tto.  noy  ’ ‘eneiT-lV 


Payment  of  past  indebtedness  of  n county  cannot  bo  paid 
out  of  curx'Ont  revenue  unless  there  bo  more  than  a 
aufflcient  amount  for  eurront  oxponaoc* 


9 if 7 h a \ r*-«  n 


October  3 | 1033 

.1$ 


Mr*  i.m  Lm  (flbeon. 

County  Clark  -C*  infus'd  Couaty, 

itt  olvlUo,  ;X  aourl 

bo  r ir» 


to  acknoul..u(  ;e  receipt  of  your  letter  unuor  a.  te 
of  opto  her  1C,  1933,  in  which  you  at  to  auu  inquire  no 
follows! 


1 o .4  vo  v»  file  In  the  County  Clusko 
Office  sevtnol  hunuot.  doll,  ro  in  Criminal 
Cost  bills  tint  vjc  e incur* eel  in  1931  and 
1033* 


Should  theoo  Coot  Hills  be  paid  out  of 
tho  1033  ( v*nuo  l If  p id  out  of  the  1333 

rov  niu  , should  wo  rite  a i omuit  to  tho 
County  Trui  ouror  and  lot  tho  'Cxoouror  hold 
tparrunt  u til  funds  aro  av  1 Libia  frura  tills 
yo  ro  co  loctiono* 

tliunkln?  ,.ou  for  tills  inf  caption,  X unu" 

•action  0074  iu  • 1933,  re  do  a l fbLlovns 

“Us  county  courts  of  tho  sever  .1 

countlpo  of  tola  oU-tc  i*re  ei  uby  author laud 
asm  oipO'  aioe,  at  tho  i'irnt  re  ulie.  toi-ra  of 
such  court  u'itor  tho  t king  of  fact  of  tills 
oh  ptor,  and  at  the  tt  y terra  ovoiy  year 
tliciea  t«r,  to  apjrop*  i to,  opposition  and 
subdlviao  all  tho  revenue,  collootod,  and  to 
bo  collootod,  and  oneys  *oc<ivud  and  to  bo 
received,  in  the  v rioua  counties  in  t.*« 
st  te,  for  county  pirpooeo,  in  tlio  j’o  Honing; 
orders 


£b.  It.  K.  Qlbuon 
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October  3,  1933 


1*  A uuia  e ^ f latent  for  tli©  puypent 
of  all  tne  nooouaary  ox  >on  <u>  tija t rasar  bo 
incurrod  for  the  coro  of  i^auyorc  and  Ini,,  no 
pc*  tiono  of  ouch  county. 

XI*  A atm  ouf ficiont  for  tl«o  pnyraent 
of  all  neaoaoary  cxyencoD  for  the  building  of 
brid  ob  anti  repairing  of  roods,  Indus. irv:  the 
pay  of  road  ovomoorc  of  oucli  oounty. 


III*  A cun  ouf ficiont  for  the  poynent  of 
tho  a laiy  of  nil  county  off  loom,  wag  re  tho 
oa  o lo  by  lav;  mdo  payable  out  of  tie  ordirjuy 
r>  vinufin  of  the  county* 

IV*  A own  oof ficiont  for  tus  ,>  ynont  of 
tito  foeo  of  grand  and  petit  Jurorc,  ju*.,:©.  tvs  id 
clerku  of  oloctiono,  and  feoa  of  vritnc  on  for 
tno  nd  jmy  of  tho  county* 

V.  A cun  sufficient  for  the  payraont  of 
tl*o  other  or  Inroy  current  axponoco  of  tho 
comity,  not  he* olnbofore  oycoially  provided  for, 
which  uiiall  bo  known  and  Oeelgtt  to  no  tho 
contingent  fund  of  ouoh  county}  which  1.  at  mm 
flhall  in  no  c oo  exceed  ono- fifth  of  the  total 
revenue  of  ouch  county  for  c nty  purpooou  for 
any  ono  year*'* 

It  will  bo  obcoivod  ft  on  tho  above  tit  t It  re  uireu  the 
County  revonuou  to  bo  ay-roprl  ted  to  which  it  la  eolonnly  plot  ;od* 
Ti.o  fo  rth,  ra.ulrec  by  th  t auction  of  tho  U.tute, 
rel  tee  to  foes  of  g:  d and  petit  Ju-  rw,  .tin-joe  nd  clorUo  of 
olGctloJo  nd  fo  © of  witme  on  for  tho  gn  nd  ^ury* 

t 

rjection  1,  rtlcle  X of  t**o  Constitution  of  . in  ouli 
be>7ino  an  folio  at 

*:to  county f city,  tew  f to  iionly,  gc  u*>ol  district 
os*  other  politic- ,1  oorpo.  nt:  n o nuiXi Ivin  Ion  of 
t c to  to  e - .11  boL  t)X\o ugh  to  b.  co;  -u  >to  in 
,.ii/  -minor  or  fo-  a y wrawa  to  ni|  f&ovgA  fipte&iir 
Jn  war  t .o_  lnoo  «o  And  rev  mio  provide  for  a-  oh 
year  . otc* 


«x-  ?U  .•  Ciboon 
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Octabor  3,  19,  0 


In  tlw  c o©  of  aoofc  v*  il,  87  fo*  1*  c.  ’Il|  tit©  court 
oaib  In  part  Q folio  a* 

"The  evident  purpooe  of  t&o  frosero  of  tUo 
oonatltution  anti  t.  o eople  lio  xioptod  it  si  to 
abolioii,  in  tiiO  otl  iniat.  tlon  o cou  ty  ra>  < nanl c- 
ip  1 tjov  inciont,  tn©  credit  gycte®  «na  sot  blloh 
the  c oh  eye ten  by  limiti.^’  the  ttsouni  of  t x 
hich  ni  lit  bo  iraposed  by  & county  for  county  :t  ^pOBeo, 
aibi  11j  Itliw  tii©  extendi  tu  e©  in  nzy  £lven  ye<  r 
to  tao  or.xiunt  of  revenue  which  such  t x would  b iiv; 

Into  tiie  treasury  for  .t  yens*.  -©ot  on  Id,  curir-^ 
is  ©lo-  a and  explicit,  on  thin  point-  Unbox1  this 
section  the  county  court  ni^ht  anticipate  the 
revenue  eo  locto^  , aw  to  be  eo Hooted,  for  ny 
gic  cn  ye  r,  anti  cento  ct  debts  for  oraiaary  cur  ont 
ox  en,  eo,  wh ich  would  be  binding  on  the  county  to 
the  extent  of  tiie  revenue  provided  for  biu  t yc  r, 

PM.  mk  .s*  stf.il* 

© conclude,  from  tiio  isananlng  oi  tits  up*  & c court  in 
the  above  c e,  timt  if  the  county  Court  ont  -.©  to©  revenue 
co  iectod  in  ■ ^ivtiXi  ye  r told  .-oy  it  out  on  obligations  of  a 
different  year.  w;  *ere  x^xOi  q is  not  so;,  o tixm  sufficient  revenue  to 
defi  y its  current  expeaaeo  out  of  out : £u  *1  ana  absorb  e id  fut*io 
in  tli  t try,  ti<e  re  cult  would  b©  there  would  bo  no  funds  • ith 
which  to  pny  the  ©ui*ent  denanbe  upon  o id  ftaics  ;tnd  the  «mc,u  cncc 
would  bo  a ausponoioa  of  tho  beainooa  affairs  of  tin  co-  jity  rqi  t>ivo 
to  o id  p rtlcul  >r  fund* 

o hold  that  tb©  county  io  not  1©;-  ily  obligated  to  ,®y  tlenands 
oQjon  its  oonteaplatc  l rcvoimwa  for  to©  ye  r In  ?4dch  tiio  h<  bt  as 
cri  tod  end  it  t ©ref ore  follow^  that  tiic  cost  bills  for  tbo  yec-ro 
1931  anti  1932,  mentioned  in  yowi  letter,  mot  aw  it  tlie  collection 
of  rev  no*  levied  for  thooe  ye  s s* 

Touro  vexy  ui  ly. 


AiJ  BCVID t • iK'ijnen  

Aac  ia  t nt  twi  uoy  oeno  i el 
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IN  RE:  Matter  of  Interstate  Extradition 
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Hon.  Guy  B.  Park 

Governor  of  the  State  of  Missouri 
Jefferson  City,  Missouri 


Dear  Governor: 

Upon  the  request  of  your  Department  for  an  opinion 
on  the  lr T?  as  it  relates  generally  to  interstate  extradition, 
it  is  my  privilege  to  submit  to  you  the  following: 

The  United  States  Constitution,  Article  IV,  Beet  ion  2 

provides: 


"The  citizens  of  e?eh  state  shall  be  entitled  to 
all  privileges  and  immunities  of  citizens  in  the 
several  states.  A person  charged  in  any  state 
t\ th  treason,  felony,  or  other  crime,  who  shall 
flee  from  justice,  and  be  found  in  another  state, 
shall  on  demand  of  the  executive  authority  of  the 
state  from  which  he  fled,  be  delivered  up  to  be 
removed  to  the  state  having  jurisdiction  of  the 
crime  ~ . 

18  U.  S.  C.  A.  Section  662  provides: 

"Whenever  the  executive  authority  of  any  State 
or  Territory  demands  my  person  rs  a fugitive 
from  justice,  of  the  executive  authority  of  any 
State  or  Territory  to  which  such  person  hr  a fled, 
and  produces  a copy  of  an  indictment  found  or  an 
affidavit  made  before  a magistrate  of  any  State 
or  Territory,  charging  the  person  demanded  with 
having  committed  treason,  felony,  or  other  crime, 
certified  ?s  authentic  by  the  governor  or  chief 
magistrate  of  the  State  or  Territory  from  whence 
the  person  so  charged  hes  fled,  it  shall  be  the 
duty  of  the  executive  authority  of  the  State  or 
Territory  to  which  such  person  has  fled  to  cause 
him  to  be  arrested  and  secured,  and  to  cruse  notice 
of  the  arrest  to  be  given  to  the  executive  authority 
making  such  demand,  or  to  the  agent  of  such  authority 
appointed  to  receive  the  fugitive,  and  to  cause  the 
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fugitive  to  be  delivered  to  such  agent  when  he  shall 
apper.  If  no  such  agent  appears  within  six  months 
from  the  time  of  the  arrest,  the  prisoner  mry  be 
discharged.  All  costs  or  expenses  Incurred  in  the 
apprehending,  securing,  and  transmitting  such  fugitive 
to  the  State  or  Territory  making  such  demand,  shall 
be  paid  by  such  State  or  Territory". 

18  U.  3.  0.  A.  Section  663  provides: 

"Any  agent  so  appointed  who  receives  the  fugitive  into 
his  custody  shall  be  empowered  to  transport  him  to  the 
State  or  Territory  from  which  he  h.-^s  fled.  And  every 
person  who,  by  force,  sets  at  liberty  or  rescues  the 
fugitive  from  such  agent  while  so  transporting  him, 
shell  be  fined  not  more  than  $500.  or  imprisoned  not 
more  than  one  year". 

3ection  3587  Revised  Statutes  Missouri,  1929,  provides: 

"Whenever  the  governor  of  this  state  shall  demand  a 
fugitive  from  justice  from  the  executive  of  another 
strte  or  territory,  and  shall  h*ve  received  notice  that 
such  fugitive  will  be  surrendered,  he  shall  issue  his 
warrant,  under  the  seal  of  the  state,  to  some  messenger, 
commanding  him  to  receive  such  fugitive  and  convpy  him 
to  the  sheriff  of  the  county  in  which  the  offense  was 
committed,  or  is  by  law  cognizable". 

Section  3591  Revised  Statutes  Missouri,  1929,  provides: 

" Whenever  the  executive  of  any  other  state  shall  demand 
of  the  executive  of  this  state  any  person  as  a fugitive 
from  justice,  and  shall  have  oomplied  with  the  requisites 
of  the  act  of  congress  in  that  case  made  and  provided, 
it  shall  be  the  duty  of  the  executive  of  this  state  to 
issue  his  warrant,  under  the  seal  of  the  state,  directed 
to  any  sheriff,  coroner,  or  other  person  whom  he  may 
think  fit  to  entrust  with  the  execution  of  such  warrant". 

"Before  a requisition  for  delivery  of  an  alleged  fugitive 
is  honored,  it  must  appear  there  is  a demand  with  a 
certified  copy  of  the  indictment  of  one  who  is  shown  to 
be  e fugitive  from  justice". 

State  ex  rel  Gaines  vs.  Westheus,2  3.W.(3nd) 

612,  318  Mo.  928. 

"The  requisition  for  delivery  of  a fugitive  from  justice 
will  not  be  honored  by  the  governor  of  an  asylum  state 
until  all  the  requirements  of  18  U.  8.  C.  A.  section 
number  662  are  complied  with. 

"Ex  parte  Ellis,  9 S.  If.  (2nd)  544, 
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The  Governor's  duty  to  surrender  a fugitive  upon 
the  demand  of  the  governor  of  another  state  is  not 
absolute  and  unqualified,  but  depends  upon  the 
circumstances  of  each  particul  r ca.se. 

State  vs.  Saunders,  332  3.  V.  973,  388  Ho.  640. 

To  be  a "fugitive  from  justice  • a person  must  incur 
guilt  before  leaving  the  demanding  state,  and  be  within 
the  state  from  which  return  is  demanded. 

Ex  parte  Ellis,  9 3.  (2)  544. 

The  governor  of  the  asylum  state  can  waive  its  right 
to  hr>ve  the  fugitive  tried  on  a charge  then  pending 
in  its  courts. ~ 

Hansen  vs.  Edwards,  240  3.  W.  489,  210  Mo.  App.35. 

A criminal  charge  sufficient  under  the  laws  of  the 
demanding  state  will  authorize  approval  of  granting 
of  requisition. 

Flournoy  vs.  (Kens,  275  3.  W.  923,  310  Ho.  355. 

Since  extradition  between  states  may  be  granted  without 
notice  or  hearing,  it  is  immaterial  that  the  petitioner 
is  given  a hearing  by  the  governor's  private  secretary 
instead  of  the  governor. 

Ex  parte  Pel inski,  213  3.  ff.  809. 

The  character  of  evidence  at  p hearing  authorizing  a 
governor  to  grant  a requisition  is  not  a matter  of 
particular  concern,  since  not  prescribed  by  the  federal 
statutes,  and  it  need  only  be  satisf aetory  to  the 
governor's  mind. 

/lbright  vs.  Clinger,  234  S.  *T.  57  , 290  Ho.  83. 

In  the  light  of  the  above  esses  set  out,  there  being  no 
effort  to  completely  digest  the  whole  law  of  interstate  extradition, 
but  simoly  touch  the  high  places  as  each  case  must  in  the  final 
analysis,  stand  on  its  own  footing,  so  long  as  the  Constitution, 
Federal  and  State  Statutes  above  set  out  are  complied  with,  it  is 
the  opinion  of  this  office  that  the  following  rules  of  praotice 
which  seem  to  have  been  so  uniformly  approved  and  followed  by  the 
authorities  of  several  states,  should  be  followed  as  a matter 
of  policy  by  the  State  of  Missouri. 
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RULES  OF  PRACTICE  ’.THEN  MISSOURI 
IS  DEMANDING  STATE. 

The  application  for  the  requisition  cruet  be  rntde  by  the 
prosecuting  attorney  for  the  county  in  which  the  offense  was 
committed,  ?nd  must  be  in  duplicate  origin;  1 p;pers  or  certified 
copies  thereof.  The  folioring  must  appear  by  the  certificate  of 
the  prosecuting  attorney:  (a)  The  full  name  of  the  person  for  whom 
extradition  is  asked,  together  with  the  n,;me  of  the  agent  proposed, 
to  be  properly  spelled  in  capit  1 letters  - for  example:  JOHN  IX>E. 

(b)  that  in  his  opinion  the  ends  of  public  justice  require  that  the 
alleged  criminal  be  brought  to  this  state  for  trial  at  the  public 
expense,  (c)  That  he  believes  he  has  sufficient  evidence  to  secure 
the  conviction  of  the  fugitive,  (d)  That  the  person  named  as  agent  is 
a proper  person,  and  that  he  has  no  private  interest  in  the  arrest  of 
the  fugitive.  (e)If  there  has  been  any  former  application  for  a 
requisition  for  the  same  person,  growing  out  of  the  same  transaction, 
it  must  be  so  stated,  with  an  explanation  of  the  reasons  for  a second 
request,  together  with  the  date  of  such  application,  as  near  as  may  be. 
(f)  If  the  fugitive  is  known  to  be  under  either  civil  or  criminal 
arrest  in  the  state  or  territory  to  which  he  is  alleged  to  have  fled, 
the  fact  of  such  arrest  and  the  nature  of  the  proceedings  on  which 
it  is  based  should  be  stated,  (g)  That  the  application  is  not  made 
for  the  purpose  of  enforcing  the  collection  of  a debt,  or  for  any 
private  purpose  whatever,  and  that,  if  the  requisition  applied  for 
be  granted,  the  criminal  proceedings  shall  not  be  used  for  any  of 
said  objects,  (h)  The  nature  of  the  crime  charged,  with  a reference, 
when  practicable,  to  the  particular  statute  defining  and  nunishing 
the  8? me.  (i)  If  the  offense  charged  is  not  of  recent  occurrence, 
a satisfactory  reason  should  be  given  for  the  delay  in  making  the 
application. 


RULE 3 OF  PRACTICE  WHEN  MISSOURI 
IS  THE  J.SYLUM  3T«TS. 

Stef ora  the  Governor  of  Missouri 
should  grant  requisition. 

1.  In  all  cases  of  fraud, false  pretenses,  embezzlement, 
or  forgery,  when  made  a crime  by  the  common  law,  or  any  penal  code 
or  statute,  the  affidavit  of  the  principal  complaining  witness  or 
informant,  that  the  application  is  made  in  good  faith,  for  the 
sole  purpose  of  punishing  the  accused,  end  that  he  does  not  desire 
or  expect  to  use  the  prosecution  for  the  purpose  of  collecting  a 
debt,  or  for  any  private  purpose,  and  will  not  directly  or  indirectly 
use  the  s-rae  for  any  of  said  purposes,  shell  be  required  or  a 
sufficient  reason  be  given  for  the  absence  of  such  affidavit. 

2.  Proof  by  affidavit,  of  facts  and  circumstances  satisfying  the 
executive  that  the  alleged  criminal  has  fled  from  the  justice  of 
the  state,  and  is  in  the  state  on  whose  executive  the  demand  is 
requested  to  be  made,  must  be  given.  The  fact  tha.t  the  alleged 
vtiminsl  was  in  the  state  where  the  alleged  crime  was  committed  at 
the  time  of  the  commission  thereof,  and  is  found  in  the  state  upon 
which  the  requisition  was  m;  de,  shall  be  sufficient  evidence  in 
the  absence  of  other  proof,  and  that  he  is  a fugitive  from  justice. 
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3.  If  an  indictment  has  been  found  certified  copies  in  duplicate  must 
accompany  the  application.  4.  If  an  indictment  has  not  been  found 
by  a grand  jury,  the  facts  and  circumstances  showing  the  commies ion 
of  the  crime  charged,  and  that  the  accused  perpetrated  the  seme,  must 
be  shown  by  affidavits  taken  before  a magistrate  (s  notary  public  is 
not  a magistrate  within  the  meaning  of  the  statutes ),  and  that  a 
warrant  hr s been  issued,  and  duplicate  certified  copies  of  the  srme, 
together  with  the  returns  thereof,  if  any,  muBt  be  furnished  upon 
an  application.  5.  The  official  character  of  the  officer  taking  the 
affidavits  or  depositions  and  of  the  officer  who  issued  the  warrants 
must  be  duly  certified.  6.  Upon  the  renewal  of  an  application,  for 
example,  on  the  ground  that  the  fugitive  has  fled  to  another  state, 
not  having  been  found  in  the  state  on  which  the  first  was  granted, 
new  or  certified  copies  of  the  papers  in  conformity  with  the  above 
rules  must  be  furnished,  7.  In  the  case  of  any  person  who  has 
been  convicted  of  any  crime  and  escapee  after  conviction,  or  while 
serving  his  sentence,  the  application  may  be  made  by  the  jailor, 
sheriff  or  other  officer  having  him  in  custody,  and  shall  be  accompanied 
by  certified  copies  of  the  indictment  or  information,  record  of 
conviction  and  sentence,  upon  which  the  person  is  held,  with  the 
af fid' vit  of  such  person  having  him  In  custody,  showing  such  escape, 
with  the  circumstances  attending  the  same.  3.  Ho  requisition  will  be 
made  for  the  extradition  of  any  fugitive  except  in  compll  nee  with 
these  rules.  And  in  any  interstate  extradition  in  order  for  an 
" INFORM4 T TON  to  constitute  such  an  affidavit  before  a magistrate*  as 
is  required  by  Section  5278  of  the  Compiled  Statutes  of  the  United 
States,  it  must  be  e--orn  to  positively  before  a magistrate.  A 
clerk  of  p court  is  not  a magistrate,  neither  is  a notary  public. 

It  is  the  opinion  of  this  office  that  if  the  above  rules  are 
adopted  matters  of  extradition  will  be  greatly  expedited,  and  that  the 
Isw  will  be  properly  complied  with.  In  matters  not  touched  upon  in 
the  above  opinion,  which  would  be  an  extraordinary  case,  it  will  be 
necessary  to  advise  with  you  upon  the  happening  of  such  a case,  and 
it  will  be  our  pleasure. 


Very  truly  yours, 


Wm.  Otx  Sawyers 
Assistant  /ttorney  General. 


Approved: 


Roy  KcKittrick 
Attorney  General 


state  right  to  cede  jurisdiction  to  federal  government  over 

LANDS  THERETOFORE  PURCHASED 


Fobru  ry  3,  1933 


Governor  Guy  R.  Ps  *k 
Jefferson  City,  Missouri 


Js'  r Governor* 

I acknowledge  receipt  of  your  letter  dated  J nu  ry  31# 

1 ^3 , el tfe  Inc lo mares  re  follows! 

II  Letter  dp  ted  J-  nu  ry  26,  1933,  fron  Patrick  J. 
urley,  ecretry  of  9r,  to  yourself, 

21  (Xroy  of  letter  dated  J-  nu,  ry  7,  13.il,  free 
patriot  J.  Hurley,  'eoret  iry  of  ' r,  to  Governor 
>nry  3,  Caulfield, 

3i  Proposed  dr.- ft  of  bill  mend Ihjt  action  1107:: 

‘rtlele  Z,  Ch-pter  06,  Revised  nt:  tut  a 8 Missouri,  1329. 

Ths  seventeenth  olnuss  of  Section  8 of  ’ rtlole  1,  of  the 
Constitution  of  the  united  3tr tea  rep da  ns  follower 

"To  exercise  exclusive  Le^lslrtloa  la  &11  'Jsees 
whatsoever,  over  such  District  (not  exceeding  tea 
1*1  lee  square)  as  any,  by  ,'eaelon  of  pertlcul'  r 
Rtstss,  ad  the  1 coopt- ace  of  3oib;ress,  beooas 
the  >set  of  ths  owarursent  of  the  United  <V  ten, 
pad  to  sxsralse  like  Authority  over  nil  i’koes 
purefeeced  by  the  consent  of  the  Le^lelr ture  of 
ths  Itrte  In  which  the  G*  as  shall  be,  for  the 
reotloa  of  *torte,  Megerlaos,  rseaoia,  dock- 
yards, nd  other  needful  buildings*. 

Tou  will  observe  ths t this  ol  use  of  sect Ion  8 permits 
the  Federal  €overn*cnt  to  exercise  exclusive  legislation  in  all 
erase  whatsoever  over  vtv  t Is  now  the  District  of  OoluOola,  i ad 
by  cession  of  any  state  like  authority  over  - 11  pi  eee  arch’ »ofl  by 
the  consent  of  such  legislature  when  the  erne  shall  he  for  the 
purposes  enunrr- ted  in  the  seventeenth  ;nib-'  1 vision  of  eeotlon  8. 


Governor  Guy  B.  P' rk. 


February  2,  1933 


The  proposed  draft  of  the  bill  submitted  adds  the  comprehensive 
words  "and  for  military  purposes"  The  proposed  bill  attempts  to 

give  the  consent  of  the  state  to  the  acquisition  of  lands  by  purohase 
or  SSSSl*  which  has  been  or  may  hereafter  be  acquired.  The 
seventeenth  subdivision  of  seotlon  8 conte  rolrtes  that  the  land 
shall  be  purchased  when  the  consent  of  the  legislature  is  first 
had  and  obtained.  If  the  conclusion  in  the  letter  of  the  Secretary 
of  War  to  yourself  is  correct  that  this  legislation  is  necessary , 
then  it  would  seem  that  the  purchase  was  made  by  the  Federal  Government 
without  authority  from  the  state.  \c cording  to  subdivision  seventeen 
of  section  8 the  legislature  would  not  have  authority  to  confirm 
a previous  purohase  or  to  cede  jurisdiction  over  territory  to  the 
United  States  Government,  except  where  the  land  was  purchased  with 
the  consent  of  the  legislature  nor  does  seotlon  8 refer  to  a grant 
of  lnd,  as  is  contained  in  the  proposed  bill,  but  only  to  a purchase. 

The  bill  is  in  proper  form  so  far  as  accomplishing  the 
desires  of  the  United  States  Government  is  oonoerned,  subject  of 
course  to  what  is  said  In  the  preceding  paragraph  of  this  letter. 

If  you  desire  further  Information  on  the  subject  it 
will  be  our  pleasure  to  advise  you. 

Inclosures  returned  herewith. 


Yours  very  truly. 


GILBERT  L* MB 

' seistsnt  Attorney  General. 


a pr roved: 


'ttorney  General. 


GL:LC 


Inclosures 


Z*  ** I Validity  0f  Senate  Bill  Mo.  83.  Fifty-Sc  vnth  General 
A*««ttbly  of  Missouri  providing  for  altering  for*  of  Presidential 
Ballot  by  eliminating  name  of  Blasters  and  printing  onlvK^!* 
of  Candidates  for  President  and  Viee-PreeidS  ©nttis  BallSt? 


/ 

J 


i 


i 


His  izoellenoy 
Gov  ^rnor  Ouy  B.  Park 
Jefferson  City 
Missouri 


May  4,  1983. 


Dear  air: 


cm  bars  aaksd  as  for  an  opinion  as  to  Validity 
of  Donats  Bill  Mo*  82,  fifty*- Seventh  General  Asson&ly  of 
Missouri  altering  fora  of  Off total  election  Ballot  In 
Missouri  by  eliminating  names  of  Presidential  electors 
and  providing  for  printing  only  the  names  of  candidates 
for  President  and  Vios-P resident  on  the  ballot,  and  which 
said  Senate  Bill  as  finally  passed  is  now  before  you  for 
executive  approval  or  vetoe. 

The  title  of  this  Bill  le  ae  follows: 

* AM  bo  repeal  Sections  10300  and  10310 

ox Article  7,  Chapter  61,  revised  statutes 
of  Missouri  1939,  relating  to  the  form  of 
the  ballot,  eto. , and  to  onaot  two  new 
sections  in  lieu  thereof,  to  be  known  by 
the  same  section  numbers.* 

An  examination  of  the  Amendment e made  to  Sections 
10300  and  10310  R.  8.  of  Ho*  of  1939,  in  my  opinion  shove 
Senate  Bill  Mo*  83  as  passed  deals  exclusively  with  the 
subject  dealt  vita  by  the  Statutes  amended  and  the  rule  in 
i issouxl  is  that  a mare  reference  to  the  soot ions  to  be 
amended  without  other  description  of  the  subjeot  matter  of 
the  amendatory  lav  ie  a sufficient  title  to  an  amendatory 
aot  dealing  exclusively  with  the  subject  of  the  aot  amended* 

Clark  vs.  Atchison,  Topeka  and  Santa 
Fe  Ky . Co*,  319,  Ho*  l.c.  878* 

Article  7.  Chapter  61,  Revised  Statutes 
of  Missouri,  of  1939,  deals  with  flection 
Ballots,  Voting  and  Kleotlon  e turns  and 
the  two  repealed  sections  10300  and  10310, 
deal  respectively  with  Form  of  the  Ballot 
and  the  method  to  be  followed  by  voter  in 


Hie  xcelleney 
Oov»*rnor  fhiy  B.  Park 


•3- 


ay  4,  1933 


voting  and  the  two  sections  enacted 
in  lien  of  the  two  repealed  sections 
deal  with  the  form  of  the  Ballot  and 
the  procedure  to  be  followed  by  voter 
In  voting*  The  title  of  the  Bill  ie 
legally  sufficient. 

The  next  question  suggesting  itself  is  the  legal 
effeot  of  the  provisions  of  the  Bill,  providing  the  names  of 
the  candidates  of  the  several  political  parties  for  electors 
for  President  and  Vice-President  shall  no  be  printed  on  the 
ballot  but  shall  after  nomination  be  filed  with  the  .secretary 
of  State,  and  placing  on  the  ballot  the  names  of  the  Candidates 
of  the  respective  political  parties  for  President  and  Vice- 
President  and  providing  a vote  for  any  candidate  for  President 
and  Vice-President  shall  be  a vote  for  the  lectors  of  the  Party 
by  which  suoh  candidates  were  named . 

Naturally  the  thought  occurs,  can  the  General  As- 
sembly of  Missouri  remove  from  the  Ballot  the  names  of  the 
^leotors  and  substitute  therefor  the  wv  es  of  the  candidates 
for  President  and  Vice-President  and  then  provide  a vote  for 
such  Presidential  and  Vioe-P residential  candidate  shall  be  a 
vote  for  the  electors  of  the  Party  by  which  such  oandl iates 
for  President  and  Vlce-i-resident  were  aaatadf 

To  determine  this  Question,  we  ran  at  examine  the 
Federal  Constitution  because  it  commands  the  Htntea  to  name 
a d signated  number  of  Presidential  Electors. 

Our  rstate  Constitution  contains  no  suecific  pro- 
vision as  to  the  manner  of  selootin  nor  number  of  Presi- 
dential Electors  but  Chatter  63  revised  .Statutes  of  Missouri 
of  1929,  does  designate  number  of  and  orovide  method  for 
selecting  Presidential  Electors  and  said  statutory  provisions 
are  In  harmony  with  both  the  Federal  Constitution  and  the 
Federal  Statutes  on  the  subject  and  if  a conflict  existed  be- 
tween either  State  constitutional  or  statutory  provision  and 
Federal  constitutional  or  statutory  provisions,  the  State 
enactment  would  have  to  yield  to  the  Federal  provision. 

v 

Turning  our  attention  now  to  the  Federal  Constitu- 
tion, we  find  the  Second  Clause  of  -*eotlon  One  of  Article  II. 
of  the  Federal  Constitution  provldss  as  follows: 

"Each  State  shall  appoint, in  suoh  Manner 
as  the  Legislature  thereof  nay  direct,  a 
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Mutcher  of  lEleetore*  eou&l  to  the 
whole  Kwb«r  of  Senntere  joti  repre- 
sentatives to  which  the  State  may 
he  entitled  In  the  Congress*  0 


Observe  the  language  of  the  Federal  Const  itu- 

tlon  1st 

"Each  Stats  shall  appoint-  In  such  wanner 
sp  the  legislature  thereof  way  dlrsof,****N 


This  constitutional  nrovislon  not  only  corppands 
Presidential  fleet or*  whejj  be  anpolnted  by  the  State  but 
It  equally  ooraroands  the  appointment  uuet  bo  made  in  suoh 
B£2«Z  UL  thj  hoglslattire  of  the  Utate  way  direst. 


The  leading  oass  oonatru  clans e 3*  Section 
1.  Article  IX  of  the  Federal  Constitution  above  noted f is 
that  of  hePbsreon  w*.  Blacker*  146*  United  btatas  R.  tP-  1, 
shioh  case  went  to  the  Federal  imprest  Court  from  a Decision 
of  the  hiohigan  Supreme  Court  cone truing  the  Michigan  statutes 
controlling  election  of  Presidential  electors. 


Its  namier  of  aupolntneot  of  Presidential  Electors 
by  the  Ml chi  an  Act  was  the  El action  of  an  Elector  and  an  Al- 
ternate Elector  In  each  of  the  twelve  Congressional  Districts 
of  the  State  and  of  an  Kieotor  and  Alternate  Elector  at  large 
in  each  of  two  D&etrlet*  defined  by  the  set. 

It  was  insisted  it  was  Illegal  for  the  Mchlgan 
Statute  to  nrnnrt.de  tale  method  of  awoolntment  for  the  reason 
the  state  nu3t  appoint  an  a body  politlo  and  must  act  as  a 
unit  and  could  not  j|al<y*ats  qutlwclty  to  aubdi  visions  of  the 
State  created  for  tact  purpose;  win  it  was  claimed  the  ap- 
pointment of  Elector*  by  the  Two  Districts  w&a  not  «j»  appolnt- 
went  by  the  State  because  all  oi  its  citisena  otherwise  quali- 
fied would  not  be  permitted  to  wo cm  for  all  the  Presidential 
El so tore. 

Answering  thee*  argument a the  Federal  Juorene 
Court  (146  U.  3.  R.  l.o.  p.,35)  said: 

it  ate  in  the  ordinary  sense  of  the 
Constitution*  * *le  a poll  tidal  ooesamity 
of  free  eitlsens*  occupying  a territory 
of  defined  boundaries*  and  organised 
under  a government  sanctioned  and  limited 
by  a written  constitution*  and  established 
by  the  consent  of  the  governed.* 


"The  State  does  not  act  by  1ft?  pebble  in 
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In  their  collective  oanaoity,  but  through 
such  political  agencies  as  are  duly  con- 
stituted and  established****** 

"In  other  words,  the  not  of  appointment  is 
none  the  leas  the  aot  of  the  State  In  its 
evtirety  beoauee  arrived  at  by  districts, 
for  the  aot  Is  the  aot  of  political  agencies 
duly  authorised  to  speak  for  the  Stats, 

•and  the  combined  result  is  the  expression 
of  the  voice  of  the  State,  a result  reached 
by  direction  of  the  legislature,  to  whom 
the  wiiole  suoj act  is  committed. * 

The  Constitution  does  not  provide  that  the  appoint- 
ment of  Electors  shall  be  by  nooular  vote  nor  that  the  Eleotors 
ahull  be  voted  for  upon  a i renerul  “ticket . nor  that  the  majority 
of  those  who  exercise  the  elective'  franchise  can  alone  name 
the  Electors. 


"It  recognizee  that  the  people  act  through  their 
represent.')  tives  in  the  legislature,  and  leaves  it  to  the  legis- 
lature exclusively  to  define  the  i ethod  of  effecting  the  object. * 

The  historic  setting  of  the  Federal  constitutional 
clause  command in* * the  States  to  MUM  Presidential  Electors  sus- 
tains the  cons tr lotion  thereof  by  the  Feder  al  Supreme  Court. 

In  the  Federal  constitutional  convention,  members  thereof  pro- 
posed various  different  Methods  of  felectlng  the  President. 

Gerry  proposed  the  ohoice  should  be  made  by  State 
executives;  Hamilton  that  the  election  be  by  electors  chosen 
or  elected  by  the  people;  J*mre  Wilson  and  Juuverneur  Morris 
were  strongly  in  favor  of  a pomilar  vote;  Ellsworth  and  Luther 
Martin  preferred  the  choice  by  electors  elected  by  the  Legis- 
lature?! ; Roger  Sherman  wished  to  have  appointment  by  Congress. 

And  as  the  Federal  Supreme  Court  says: 

"The  final  result  seen s to  have  reconciled 
contrariety  of  views  by  leaving  it  to  the 
state  legislatures  to  appoint  directly 
by  joint  ballot  or  concurrent  separate 
action,  or  through  popular  election  by 
districts  or  by  general  ticket,  or.  as 
otherwise  might  be  dirsoted. " 

It  is  not  surprising  therefore  that  various  modes 
of  choosing  Presidential  Electors  were  pursued  In  early  days 
of  our  nation's  existence. 

At  the  first  Presidential  Election,  presidential 
electors  were  appointed  by  the  Legi slat urea  of  the  States 
of  Cormeotl out , Del  ware 
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Georgia,  Hew  Jersey  and  booth  Carolina.  l ennaylTani  pro- 
vided for  election  of  electors  on  a general  tloket.  Virgin! 
divided  the  *tate  into  districts  and  tn®  elected  '.lector** 
by  Dletriote.  Massac  .ueetta  divided  the  i tate  Into  districts 
and  the  people  voted  for  two  esmdl dates  In  each  D1 strict  and 
from  the  two  arsons  In  each  District  I. avia:  the  greatest 
number  of  votes,  the  general  court  by  Joint  ballot  elected 
one  as  lector  and  In  the  »aie  way  eeleoted  two  t -looters 
at  large.  In  imryland,  five  Electors  from  Meet  r*.ore  and 
five  from  Kast  Shore  were  elected  on  a general  tloket. 

Fifteen  St;. tee  participated  in  the  second 
Presidential  lection  and  there  was  a similar  variety  In 
xaodes  of  electing  Presidential  ;lectore. 

.lateen  States  took  part  In  the  Third  Presl- 
der.tlnl  Election. 

"In  Tennessee  an  act  was  passed  August 
8,  1796,  whloh  provided  for  the  election 
of  thres  electors,  'one  in  the  district 
of  Washington,  one  in  the  district  of 
Hamilton,  and  one  In  the  district  of 
Mero,*  and  'thr<t,the  said  electors  rmy 
be  elected  with  as  little  trouble  to 
the  ol tisane  as  possible,*  certain  per- 
sons of  the  counties  of  Washington,  fhilll- 
van,  Iraen,  and  Hawkins  were  nm  ed  In  th^ 
a- 'pointed  electors  to  elect  an 
for  the  district  of  Washington; 
other  'arsons  of  the  counties  of 
'nos , Jefferson,  Sevier,  and  Blount  were 
by  name  a nointed  to  elect  an  elector  for 
the  district  of  Hamilton;  and  certain 
others  of  the  counties  of  ’tovidson,  ih saner, 
and  Tennessee  to  elect  an  elector  for  the 
district  of  kero.* 

Here  we  find  an  Instance  where  the  legis- 
lature of  a lit  ate  nru.ed  by  a 
vet  certain  persons  who  were 
power  to  deal  mate  the  i residential  71 ec torn 
ir»  each  of  their  three  respective  districts* 

Gtory  in  his  ooBrventsxies  on  the  Constitution 
first  e . par.  146G,  says: 

*In  sense  states  the  Legislat  ure*  have 

directly  ohosen  the  Kl actors  by  themselves; 
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In  oth  re  they  Jiave  been  choaen  by  the 
People  by  a J-neral  ticket  throughout  the 
whole  -itate;  and  in  others  by  the  people 
by  Kl.’otoral  Districts,  fixed  by  the  legis- 
lature a certain  number  of  electors  bein'  iin- 
portloned  to  eaoh  District ,*•••  Ko  question 
haa  ewer  arisen  as  to  the  constitutionality 
of  either  mode  e wept  th  t by  a direct  choice 
by  the  Legislature*  But  this,  though  often 
doubted  by  able  and  Ingenious  minds  ( 3* 
KlllotVs  neb.  100-101'  has  been  firmly 
established  In  pr-totloe  ever  alnoe  the 
Adoption  of  the  Constitution  and  does  not 
now  seen  to  admit  of  controversy,  even  If 
a suitable  tribunal  existed  to  adjudicate 
upon  It." 


In  1074,  Senator  Morton  of  Indinna  as  'hair  an  of  the 
Senate  Comal ttee  on  Privileges  nxni  ..lections  recommended  In  a re- 
port to  the  Senate  that  a majority  vote  of  the  People  of  each 
District  should  give  the  candidate  one  Presidential  Tote  but 
the  senate  failed  to  adopt  «uch  a proposed  constitutional  Hmsndnent; 
but  In  the  deport,  senator  for ton  said: 


.«?,  flfteptoy  la  thus  a.1 arj& 


L iff  fttf... 
UX-JU.,  gtftfjf  Wr% 


"The  annolri 


roviions  may  be  made  by  statute,  or  by  the  at 
conntitntTon .to  cKoose  elector ^ by  the  people. ■ 
guf7e" la  no  doubV  oT  IhTrlgEy  oTt^Ieia^CTnre 

ffe  oower  at  any  lime,  for  it  can  rieUKer 
b nor  ~?d" 'T  nt.gtf/1  ‘Senate  r<n.  T^t  eai. 


"From  this  review,  

****#•«*«*  ***♦»**♦  * « ♦ a * * * se^settset  RA*»s*e»i4fti 

.*.  . .*.  * it  lB  ,een  th  t f rot  i the  fnv. , 

log  of  the  ■Ov«?rn:;iuii . until  oK3  the  practical 
nona true t Ion  of  the  clause  has 
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state 


In  short,  the  am»lntnept  and 
appointment  of  tfect  ra  , 
tfites  under  t 


5 toe.  They  are,  ae  srCiDnrked 
ce  ray  in 

pot  a office. 
tnttr.  ora 


or 


a aw-bers 


la 
to  trlve 
the  ea»e 
hut  othe: 

of  the  £ 


[actant?  cm 

^ ^mwra.  Qg  the  ate! 
satin.-  an  thn  electors 
l^Jcngro^.'  Con  ;reaaB 
ftlro  of  ehoo  - 

m vh: 


e vy  on  which 

Bhlfl 


a required  tone 

utIo:. lotion  of 
the  e 3 


aa  to  the  masher  of  electora 


otlon 

s&sj&ui 

1 11I  1 11  M 

so 

leral  mfl-ijanpe 


’The  on  ration  before  us  Is  not  one  of  p llcy 
but  of  power. and  while  public  opinion  had 
jrad' lolly  brought  nil  tfce*  states  aa  natter  of 
foot  to  the  pursuit  of  e uni fore  ayaten  of 
popular  election  by  ganeral  ticket,  the  fact 
does  not  tend  to  weaken  the  force  of  conterv- 


por&neous  and  Ion  * continued  previous  nraotloe 
when  rm<’  aa  different  views  of  expediency  pre- 
vailed. The 


oh  we  have  referred 
and  boon  too  uni  fort-  to 

the  of  the 

oorrreyln ? any 


*e  see  therefore  ao  far  aa  the  Method  of  electing 
Presidential  lectors  la  oonoemed,  the  Federal  Himreee  Court 
holds  the  heftl filature  of  the  ■ tate  lin  e the  supreme  power  by 

reason  of  Clause  3.  of  eotlon  1.  Article  II.  of  the  Federal 
Constitution. 
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Nay  4,  1933 • 
Tne  Federal  Supreme  Court  held  the  Uichigan 

Statute  valid • 


The  contention  wan  also  made  in  McPherson  vs. 

Blacker  that  the  Michigan  Statute  as  to  election  of  Presidential 
'"lectors  Violated  the  Fourteenth  and  Fifteenth  Amendments  to  the 
Federal  Constitution,  in  that  all  of  the  Voters  of  Michigan 
could  not  vote  for  all  of  the  Presidential  Electors  as  the 
State  was  divided  into  Two  Mstrlots  for  election  of  Presidential 
Elaotors  at  Large.  But  the  Federal  8u  reme  Court  eaid:  ( 146  U.S, 
1 • c . pp  . 38-39 ) • 


••••••*  th  >t  the  rljcht  of  snffra  e was  not 

necessarily  one  of  the  privileges  or  im- 
munities of  cltisenshio  before  the  adoption 
*o 7 WVMfftMi TtraeVidment , and  that  that 
amendment  does  not  add  to  these  nrlvlle, :es 
and  immunities.  but  simply  furni  .ies  ain  aifai- 

•reach 
at  the  tine 
of  the  adoption  of  that  amendment,  suffrage 
wae  not  coextensive  with  the  citizenship  of 
the  htnts:  nor  was  it  at  the  time  6f  the 
adoption 
the  Ooi 
made 


and  immunities.  but  simnly  gurnian 
tlamX  i'giaranty  for  thy,  protection 
as  the  citizen  already  has;  that  a 


tlon  of  the  Pons tl tut ion:  and  that  neither 
Constitution  nor  the  ••  ourte  nth  Amendment 
all  oTtizens  Voters."' 


"The  Fifteenth  Amendment  exempted  citizens  of 
tne  United  3 tat as  from  discriri nation  in  the 
e zeroise  of  the  elective  franchise  on  account  of 
face,  oolor  or  previous  condition  of  servitude. 

The  right  to  vote  In  the  dtatea  cones  Iron  i 
States  but  the  r^ht  of  e.xe!;rvtlpn|r^k  the  nja 
hlblted  discrimination  oomes  from  the  United 
tates.  The  first  has  not  been  granted  or  secured 
by  the  Constitution  of  the  United  -States,  but  the 
last  has  been.  United  States  v.  Cruikshank,  91?  U. 
9,  543;  United  States  v.  Reese,  97?  U.  8.  314. 


"If  because  it  happened,  at  the  time  of  the  adoption 
of  the  Fourteenth  Amendment,  that  those  who  exercised 
the  elective  franchise  in  the  State  of  Michigan  were 
entitled  to  vote  for  all  the  presidential  electors, 
this  right  was  rendered  permanent  by  that  amendment, 
then  the  second  clause  of  Artiole  II  has  been  so 
amended  that  the  States  can  no  longer  appoint  in  such 


His  Excellency 
(lo'semor  Huy  B.  Bark 


-9- 


my  4,  1933 


asanner  aa  the  legislature*  thereof  may 
direct;  and  yet  no  such  result  is  Indi- 
cated by  the  language  need  nor  are  the 
azsendments  necessarily  inconel  stent  with 
that  «Utw#.***** 

*•*  **  Whenever  presidential  electors  are 
appointed  by  jx>pular  election,  then  the 
right  to  rote  e.rnnot  be  dnied  or  abridged 
without  invoking  the  penalty,  and  so  of 
the  right  to  vote  for  representatives  in 
Congress,  the  executive  and  judicial  offi- 
cers of  a State,  or  the  ambers  of  the  legis- 
lature thereof*  the  right  to  vote  Intended 
to  be  protected  refers  to  the  right  to  vote 
as  established  by  th  ■ law#  nd  constitution 
of  the  -State,  there  i®  no  color  for  the 
contention  that  under  the  amendments  every 
male  Iniia  itant  of  the  Btete  being  a oltlsen 
of  the  United  States  has  from  the  time  of 
bin  majority  a right  to  vote  for  presidential 
electors**  *** 

The  Federal  -uprem©  Otrnrt  holds  in  above  cited  o&se 
thr?t  there  is  no  Federal  constitution?*!  right  given  to  voters  to 
vote  for  Presidential  Electors  ami  this  Meets  the  question  of 
right  of  the  iensral  Assembly  of  Missouri  to  insert  the  Provision 
In  Senate  Bill  Ho*  83.  removing  the  n&raeo  of  Presidential  lectors 
from  the  Ballot.  This  case  r>cides,  the  Federal  Constitution  rives 
the  Missouri  General  Assembly  the  power  to  dea  l>mate  the  Method 
by  which  Presidential  1 ctore  ahpil  oe  uh>  oc  and  therefore  tne 
Legislature  of  Missouri  could  provide  as  they  did  that  the  hair, os 
of  the  ceadlrfctse  for  President  and  Vice-President  should  be 
Printed  on  the  Ballot  and  that  a vote  for  assay  such  candidate  for 
President  and  Vice-president  si*  11  be  a vote  for  the  Presidential 
Electors  of  the  Party  by  which  such  candidates  were  named. 

I have,  for  the  purpose  of  ooparUoQ,  assumed 
Adornments  of  Missouri  ta&ttte  proposed  by  leasts  Bill  sic*  83 
to  be  in  effect  and  have  com  ared  the  Missouri  statute  with  the 
Federal  statute  as  to  K lection  of  Pr  sUmilal  Electors  and  1 
find  no  conflict  between  the  two  statutes. 

It  is  true,  ieotlo*  8,  Article  II.  of  the  Missouri 
Constitution  provides  as  follows: 

"KhsctioH  mm  m wn  s ahd  opsb. — That  all 

elections  Shall  be  free  and  ouenj  and  no  power, 
civil  or  military,  shall  at  any  time  interfere 
to  prevent  the  free  ©reraise  of  the  rig  t of 
-uffma,  e.  * 
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And  under  above  uoted  Provision  of  Missouri 
Constitution v It  night  be  argued  that  as  the  Federal  'erpreee 
Court  ho Ida  residential  1 eoters  are  not  Federal  officials 
that  all  the  voters  of  the  htafce  of  ieaouri  would  have  the 
right  to  vote  at  least  for  the  Presidential  electors  at  large 
and  therefore  the  Missouri  Legislature  could  not  remove  from 
the  Presidential  Ballot  the  names  of  the  Presidential  electors 
at  Large.  But  the  all  sufficient  legal  answer  to  thi*  argu.  ent 
is  Tli»t  the  Power  to  fix  the  Method  by  which  the  Presidential 
electors  are  named  is  given  to  the  MlOwuri  Legislature  by  the 
United  ;tatea  Constitution  and  cannot  be  taken  from  the  Missouri 
Legislature  by  the  State  Constitution. 

It  is  my  opinion,  Senate  Bill  Bo.  B-7-.  violates 
no  Provision  of  the  United  states  or  htate  const! t:  tion  nor 
Is  it  in  conflict  with  the  Federal  Statutes. 


Tours  very  respectfully. 


& ward  u.  omm 


apphuVSP; 

RUT  iiCKimUtik 

Attorney- General 


OCtbJ 


GOVERNOR : 


Co  a-rt  + y (3  Cl  A <-\  ft  A l 

Title  to  bill  must  contain  what, and  when  germane. 


May  11.  1935 


Governor  Guy  d.  iJark 
Capitol  building 
Jefferson  City.  Missouri 


Dear  Governor  Park* 


This  Department  replies  to  your  oral 
request  for  an  opinion  as  to  the  constitutionality  of 
Senate  bill  Number  154.  as  we  understand,  on  tbs  particular 
question  of  whether  or  not  the  enactment  violates  Section 
28  of  Article  IV  of  the  Constitution  of  the  State  of 
Missouri* 


The  title  to  Senate  bill  Number  154 

Is  as  follows: 


"To  provide  for  a County  budget 
placing  certain  duties  upon  the 
County  Court  of  the  several 
Counties  of  this  State .upon  the 
County  Clerka.  the  County  Treasurer, 
and  state  Auditor;  autharlz  in  - the 
County  Court  to  designate  someone 
to  prepare  a budget  estimate, 
providing  that  certain  officers 
shall  furnish  certain  lnfonnatlon. 
providin  for  the  time  that  such 
estimate  shall  be  furnished, 
providing  for  the  settling  cut  of 
the  estimated  receipts  and  expenditures, 
providing  for  the  classification  of 
expendl  lures  and  for  priority  of  payment, 
giving  to  the  County  Court  power  to 
review  such  estimates,  requiring  the 
filing  of  such  estimates  with  certain 
officers,  providing  certain  penalties 
for  the  violation  of  the  provisions 
of  this  act  and  repealing  all  laws  in 
conflict  herewith". 
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fho  above  mentioned  section  of  the  Constitution 
provides  In  part  that: 

"No  bill  shall  contain  mere  than  one 

subject,  which  shall  be  clearly  expressed 
In  Its  title". 

The  object  of  the  quoted  provision  of  the 
organic  law  was  to  make  the  title  to  the  bill  express  the 
subject  of  the  act  In  such  terms  that  members  of  the  General 
Assembly  and  the  people,  upon  readln/r  the  title,  would  not 
be  1; f b In  doubt  as  to  what  matter  Is  treated  In  the  body 
of  the  bill. 


State  ex  rol  v.  Becker,  47  S.  w.  (2nd)  781, 
762  (and  cases  cited). 

Under  such  constitutional  provision  a bill 
cannot  troat  of  more  than  one  subject.  The  section  of 
the  Constitution  Is  entitled  to  be  liberally  construed. 

State  ex  rel  v.  oecker,  47  S.  w.  (2nd) 

781,  783. 


Thera  does  not  appear  to  be  any  ambiguity 
In  the  title  to  Senate  6111  Number  154  honce  the  same  is 
not  up  for  construction. 

Sections  1 to  8 both  Inclusive,  oi  the  bill, 
deal  with  counties  having  a population  of  50,000  Inhabitants 
or  lass,  according  to  the  laet  federal  decennial  census. 

So  far  as  those  eight  sections  are  concerned  the  matter  of 
preparing  a budget  Is  left  to  the  county  court  and  the 
title  to  the  aot  aeems  to  Indicate  clearly  enough  what  ml^it 
be  expected  to  be  found  in  such  eight  sections  of  the  bill. 


Sections  9 to  20  both  Inclusive,  deal  with 
the  preparation  of  an  annual  budget  In  counties  having  a 
population  of  more  than  50,000  Inhabitants,  according  to 
the  last  Federal  decennial  census. 

Section  11  on  page  12  of  the  bill  provides 
that  the  county  court  shall  have  power  to  fix  all  salaries 
of  employes,  other  than  those  of  elective  officers,  except 
that  no  salary  for  any  position  shall  be  fixed  at  a rate 
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above  that  fixed  by  lew  for  such  position* 

Section  17  of  the  bill  further  attempts  to 
authorize  the  county  court  to  borrow  money  in  anticipation 
of  the  collection  of  taxes  for  the  current  fiscal  .year* 

If  the  matter  of  fixing  salaries  by  the 
county  court  and  the  matter  of  borrowing  money  by  the 
county  court  are  germane  to  the  main  subject  of  the  act* 
than  it  Is  not  necessary  to  mention  such  items  in  the 
title]  on  the  other  hand  If  the  fixing  of  such  salaries 
or  the  borrowing  of  such  money  are  not  germane  to  the 
general  subject  of  the  act  that  la*  county  budget* 
that  part  of  the  bill  would  be  unconstitutional  and  Inoperative* 

Discussing  the  motor  vehicle  law.  State  ex  rel 
v*  r ecker,  and  on  the  question  of  whether  the  provisions.. th&t 
the  prison  board  should  manufacture  license  plates  end  badges 
were  germane  to  the  motor  vehicle  act*  the  .Supreme  Court 
at  page  783  of  the  opinion  said) 

"As  stated  by  relators*  11  mo  tor  vehicles” 
form  the  groundwork  of  the  act*  Of 
course*  all  matters  germane  to  this  subject 
may  be  incorporated  in  the  act.  but  the 
provision  for  the  manufacture  of  plates  and 
badges  by  con -lets  is  not  germane  to  the 
subject  "motor  vehicles"*  It  has  no  natural 
connection  with  said  subject*  and  there  is  no 
word  In  this  title  tending  to  even  cause  a 
susplcition  that  hidden  away  in  one  of  the 
thirty-two  sections  of  the  bill  are  provisos 
providing  for  the  manufacture  of  plates  and 
badges  by  co.-  vlcte.  Mo  member  of  the 
Legislature  or  the  public  could  have 
been  notified  by  this  title*  that  the 
bill  dealt  with  the  employment  of 
convicts*  For  the  reasons  stated* 
the  provisions  are  unconstitutional  and 
invalid". 

So  as  to  Senate  hill  Number  134  we  fall  to  see 
any  natural  connection  between  the  wisdom  of  or  the  detail 
in  carrying  out  a county  budget  law  and  the  fixing  of 
salaries  of  the  county  employes  by  the  county  court,  and 
particularly  the  borrowing  of  money  by  the  county  court* 
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The  power  to  borrow  money  by  a county  court  la  such  a radical 
departure  from  the  practice  and  the  law  In  the  pact  In  this 
state, that  the  attention  of  the  members  of  the  Legislature 
should  have  been  challenged  when  such  a bill  was  up  for 

passage. 

Vice  v.  hlrksvllle , 280  A o.  246,  357,  356. 

The  term  budget  Is  defined  by  lobster  as  follows! 

"The  annual  financial  statement  which  the 
British  Chancellor  of  the  exchequer  submits 
In  behalf  of  the  ministers  to  the  House  of 
Commons  for  approval.  It  comprehends  a 
general  view  of  the  finances  of  the 
country,  with  the  proposed  financial 
measures  for  the  ensuing  year.  Also, 
the  financial  condition  shown  by  such  a 
statement,  or  the  measures  proposed  in 
it.  Sometimes,  a similar  statement 
in  o" hor  countries  or  of  a quasi- public 
body". 

From  this  definition  of  "budget"  we  see  no 
connection  between  that  and  the  fixing  of  salaries  by  the 
county  court  or  empowering  thorn  to  borrow  oney. 

We  are  of  the  opinion  that  neither  the  quoted 
part  of  Section  11  with  reference  to  fixing  of  salaries  of 
employes  by  the  county  court,  or  that  part  of  Section  17 
attempting  to  authorise  the  county  court  to  borrow  money, 
are  expressed  In  the  title  to  Senate  olll  Humber  154 
nor  are  either  germane  to  the  subject  of  the  act. 

We  would  call  attention  to  another  thing  in 
connection  with  thle  bill.  Section  36  of  Article  VI  of 
the  Constitution  of  thle  state  provides i 

"In  each  county  there  shall  be  a county 
court,  which  shall  be  a court  of  record, 
and  shall  have  jurisdiction  to  transact 
all  county  and  auch  other  business  as 
may  be  prescribed  by  law.  The  court 
shall  consist  of  one  or  more  judges, 
not  exceeding  t xse,  of  wiiou  the  probate 
Judge  may  be  one,  as  may  be  provided  by 
law.” 
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by  virtue  of  the  foregoing  provision  of  the 
Constitution  county  courts  of  this  state  nave  the  sole 
management , control  and  Jurisdiction  of  the  property  and 
financial  Interests  of  the  respective  counties  and 
have  original  and  exclusive  Jurisdiction  to  transact 
all  of  the  business  of  such  county* 

State  ax  rel  Buckner  v.  aculroy,  309  Jo. 

595,  608. 

In  so  far  as  Sections  9 to  20  both 
Inclusive,  of  the  bill  may  seek  to  oust  the  county  court  of 
any  Jurisdiction  to  transact  all  of  the  business  In  the 
county,  then  such  parts  of  the  act  In  that  respect 
would  be  of  no  effect. 

It  la  well  settled  lav  In  this  state  that  a 
part  of  an  Act  may  be  declared  unconstitutional  and  the 
remainder  of  the  Act  will  take  affect  so  long  as  the  substance 
of  the  act  la  not  destroyed  In  bolding  a part  thereof 
unc one t 1 tut 1 anal • 

State  ax  rel  v.  necker,  supra,  pg.  782  (cases 

cited), 

Mayes  v.  United  Jarman t Workers,  320  Mo.  10,  19. 


Very  truly  yours. 


GILBERT  LAMB 

Assistant  Attorney  General , 


APPHOVuDi 


Attorney  General. 


OLlLC 


HGTTSE  BIGL  NO.  263  does  not  violate  article  IV,  Sec.  28,  iasotirl 
Constitution, 

p y 

H it  . f,  ^ jlfi.  UT 


11,  lv>33. 


■on*  <*uy  U*  ^fiPk 
ovemor  of  flssourl 
Jeff nr eon  City,  Missouri 


•ear  Sir* 

e h«ve  you**  request  of  ley  8th,  1933,  for*  an  opinion 
with  ref err  nee  to  -ouse  Bill  No,  863,  which  request  is  ae  follows* 

*'•  lit  you  ole  se  furnish  me  with  your  opinion  as  to 
whether  in  louse  Bill  i-o,  863  recently  pa  seed,  the 
variance  between  the  Title  *In  Counties  having 
population  of  75,000  rmd  not  ore  than  90,000 
inhabitants*,  sun  In  ttys  Act  '"a  "population  of 
76,000  inhabitants  jwk!  loaf.  tluui  90,000  Inhabitants,  ' 
is  sufficient  to  Invalidate  the  Hill.” 

House  Bill  No,  863  Is  »»n  Act  to  fix  the  salaries  of 
certain  county  officials  in  certain  conn ties,  end  the  title  of 
the  ct  includes  noun tier  of  76,000  population  end  over,  and 
up  to  and  including  counties  of  90,000  population,  while  the 
provisions  of  the  Act  itself  include  counties  of  75,000  popula- 
tion and  over,  rind  un  to  and  including  counties  of  89,999 
population.  'he  title  of  the  Act  Is  therefore  broader  Rnd  more 
Inclusive  than  the  Act  Itself, 

In  determining  whether  this  Act  is  In  violation  of 
Article  IV,  Section  28  ^ of  the  ^Isrouri  constitution,  requiring 
legislation  to  cont:  in  s single  subject  to  be  clearly  expressed 
In  its  title,  we  must  bear  in  nind  that  this  provision  of  the 
Constitution  must  be  reasonably  and  liberally  construed. 

The  Supreme  court  in  Star  bquare  utn  ;.un  ly  C ompany 
v,  ;«rk,  30  S,  . (2d)  447  1.  0.  453,  said* 

hll©  the  constitutional  require  <ent  is  .-lanrietory, 
nevertheless  it  le  the  universal  policy  of  the 
judiciary  to  ,lve  to  the  constitutional  require  sent 
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a reae  mobl  e end  liberal  application  and  construction, 
so  as  not  to  unrerjs  nobly  hmitoer  or  erinple  nrooer 
legislation  on  the  one  band,  but  so  as  to  nr  event 
trickery  and  the  surreptitious  enactment  of  vicious 
end  incest ijraoor  legislation  on  the  other  hand." 

‘he  purpose  of  the  aoove  constitutional  provision  is 
well  stated  In  Asel  v,  1 ity  of  Jefferson,  229  S*  W,  1046  1,  c, 
1048,  as  follows : 

" f The  evident  object  of  the  provision  of  the  organic 
lav  relative  to  the  title  of  an  act  was  to  have  the 
title  like  a guide  board.  Indicate  the  soneral  con- 
tents of  the  bill,  and  contain  but  one  general  sub- 
ject which  flight  be  expressed  in  a few  or  a greater 
number  of  words*  if  those  words  only  constitute 
one  general  subject}  if  they  do  not  mislead  as  to 
what  the  bill  eonta  ns;  if  they  are  not  designed  as 
a cover  to  vicious  and  incongruous  legislation,  then 
the  title  can  st  nd  on  its  own  merits,  is  an  honest 
title  end  does  not  impinge  on  oonstiiutl  nal 
prohibitions . * M 

The  moat  that  can  be  said  is  that  House  nill  no.  263 
ha'  a title  broader  than  the  Act  itself.  This  feature  Is  In- 
sufficient to  Invalidate  the  bill.  Brown,  J„  in  The  State  v* 
lissouri  Pacific  Hallway  Company,  242  !o.  339  1.  o*  369,  snldi 

nA  title  which  was  broader  then  the  statute  enacted 
thereunder  could  not  mislead  anyone*  The  effect  it 
such  title  would  be  to  convey  notice  not  only  to 
t'oee  really  effected  by  the  law,  but  also  to  others 
not  concerned  In  Itr  passage." 

Fe,  therefore,  hold  that  iouse  Hill  No*  863  has  refer- 
ence to  one  subject  and  that  the  title  meets  the  requirements 
of  trie  Constitution,  and  that  the  ct,  on  the  question  presented. 
Is  constitutional* 


esnectfully  submitted. 


FRANK 61 N F.  SRAOAM 

Assistant  Attorney-  eneral* 

ft  PtHOVKDt 

re?  mm  m — 

Attorney-  >eneral* 


no  * 


3EER  LAW : 


l>n. 


Mr . Chari es  W.  0 re  en , 

Secretary  'iesmiri  Qtnte  ^air, 
Sedali^,  'issniri. 

Bear  ^ir: 


State  Fair  Grounds, 
not  unlawful  tor  directors 
to  sell  concessions  for  sale 
of  beer  therein. 


>b,  /'TVf 

L ^XL 

JuneT.4\  1933. 


le  a re  acknowledging  receipt  of  your  letter  of  June  6, 
1933,  in  w 'lch  you  lnnnire  follows: 

"Will  you  plea  e rive  me  n ruling  on  how  I can  handle 
beer  concessions  on  the  ^tete  Fair  ^rounds  this  year. 

I am  etting  a lot  of  inquiries  relative  t,o  the  a^l  e 
of  be^r  d like  to  know  how  T con  handle  it. 

Especially,  I would  like  t know  if  j may  sell  the 
privilege  to  anyone  to  peddle  b-er  in  the  grandstand. 

Thanking  you  very  wuc  i for  an  e°rly  reply,  T am." 

Section  12460  R.  S.  <o,.  1929,  provides  that  tae  board 
of  directors  shall  have  power  to  make  nil  rules,  regulations  and 
by-laws  necessary  f r the  conduct  and  government  of  the  exhibitions 
and  sale  of  privileges  etc.,  in  connection  * the  State  ^ir. 

In  addition  thereto  the  Act  specifically  orovides  as  follows: 

it***  Provided  it  shall  not,  directly  or  indirectly, 
permit  ij*y  gambling  devices  of  whatever  nature  to  be 
operated  on  t,  e i-  rounds , nor  permit  any  intoxicatin'' 
lipuor,  wine  nr  beer  to  be  sold  thereon 

Tne  above  prohibition  against  the  sale  of  iotoxic^t ing 
Honors  »t  the  Fair  Grounds  has  been  on  our  Statute  books  long 
prior  to  the  1909  Revised  Statutes.  The  word  "intoxicating" 
modifies  *nfl  oualifi^s  the  words  "liquor,"  "wine"  nnd  "beer." 
the  prohibition  of  this  "action  of  the  Statute  is  against  the 
ftate  fair  permitting  the  ssllinr.  " intoxicating"  beer.  This 
prohibition  does  not  mean  that  malt  drinks  are  prohibited.  Seer 
is  a malt  drink  but,  as  used  1 n the  s'iViu  t e , the  Legi-lature  was 
not  seek  inf  to  prohibit  the  sale  of  irnlt  drinks,  Pit  wps  seeking 
to  rohlbit  the  sole  of  infcoxica ting  b°er, 

Such  deduction  must  result  from  an  analysis  of  the 
situation  existing  at  the  time  of  the  enactment  and  continuation 
of  Section  13480.  During  that  period  of  time  there  w- s no  such 
t infc  as  non-intoxicating  beer.  ,Tnder  the  Dram  Shop  License  I a 
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end  Local  '•otion  Lho?s  in  effect  during  this  t erind  >f  time,  the 
word  "beer",  both  by  popular  conception  end  1 egel  definition, 
was  construed  to  nean  *i  t xicatlng  beer,11  and  not  Belt  drink tf. 

It  is  said  in  Ctate  v.  itcJell,  134  . A.  540,  543: 

"In  Pe  >ple  v,  ’The  clock , 3 Park  9,  the  Supreme  Court  of 
K “•  v->rk  held,  that  the  word  'beer'  in  its  ordlnarv 
sense,  denotes  s beverage  which  is  intoxicating. 

The  Kansas  City  Court  of  Apeal3,  in  the  c-ee  of  State 
v.  ^letnze,  . A.  403,  hel  ’ t at  section  4395,  Revised 

itntuteo  1839,  in  effect  definei  beer  to  be  intoxicating 
liquor.  To  the  cane  effect  io  State  v.  Bouts,  35  'o. 

Ano.  255. 

In  the  light  of  t ees  authorities  and  in  obedience  to 
the  legislative  **111 , as  interpreted  oy  the  S a ne -i s City 
Court  of  Ap  sale  in  State  v.  Heinze,  supra,  *e  construe 
the  word  'beer'  as  used  in  the  indictment,  and  i istruc- 
tion3  given  in  this  c^se,  t mean  a fermented  and  i tox- 
icating  liouor." 

It  is,  therefore,  apparent  fr  . t the  foregoing  that  ^hen 
the  Lejislrture  used  the  word  "beer'  in  Section  124S0,  thot  it 
&eant  "intoxicating"  beer.  It  expreeBly  so  stated  in  said 
Section  and  the  courts  in  c ns  truing  t e Statute  In  exinte  ice 
prior  t t ie  ad  tlon  f the  Eighteenth  Amend  t did  so  hold. 

It  is,  therefore,  our  opinion  tint  Section  1?480  only  prohibits 
the  board  of  directors  from  pewit  tin  the  sale  of  intoxicating 
beer  end  does  n t rohibit  them  fr:-  permit  tin;  t"  e ^ale  if  n~n- 
intoxic  ting  beer.  The  board  of  directors  :.ay,  therefore , pot ’-it 
the  sale  of  beer  in  such  t-  ir.er  and  under  such  conditions  is  in 
Imposed  by  toe  Legislature  in  tie  recently  enacted  ^ear  L”*’,  the 
t^r  -p  ich  we  shall  now  liscuss. 

The  3eer  Act  recently  passed  is  the  exclusive  1 *-  • 1 nl  p_ 
tlon  u on  t ie  subject  of  anufaoture  md  sal e of  beer.  ,we  eh -11 
only  call  your  rttention  t the  various  sections  vhloh  are 
pertinent  to  the  answer  of  your  inquiry.  Section  13139a,  declares 
-t  beer  not  exceeding  3.3  per  cent  by  weight  it  -i  xio*  ting 
and  ray  be  lawfully  manufactured  and  sold  under  regulations  set 
out  in  the  Act. 


Sub-oa rag raph  i"  of  Section  13139e  r vid  s as  folio-'-: 
"For  a permit  authorizing  the  sale  of  non-intoxicat  ing 
b«er  for  eonsumr.  tion  on  premises  where  acid,  *10.00." 

Section  13139u  provides  that  under  a permit  aut  rrizing 
the  sale  of  non-intoxicat In^  beer  for  consumption  of  tie  premises 
described  in  such  permit,  the  holder  of  the  permit  may  pell 
beer  by  bottle,  by  glass,  on  draught  and  in  the  original  pac* 
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The  only  two  Sections  in  the  Act  croviding  restrictions 
as  to  how  the  holder  of  the  cer  it  «'  oil  sell  beeT  ore  Sections 
13139z7  anti  13139*8.  Sect  on  13139*7  prohibit*  the  sale 
non*iintoxicst ing  beer  to  snv  person  while  standing  at  or  near 
any  bar  or  counter  in  nr  tnon  such  premises,  but  ’'er,’its  the 
sale  at  tables  or  counters  w i]  e such  customer?  ore  seated 
at  such  teal  on  and  counters. 

Section  13139*3  prohibit*  the  holder  of  a permit  author- 
ising the  sale  for  con  an  m t ion  upon  the  mre  ‘isee  to  tr.«int*->in  in  any 
room  on  said  o remises  any  bar,  ’irror  or  other  fixtures  h'-vinr 
the  a pearanoe  of  a saloon,  such  existed  prior  to  the  effective 
date  of  the  Sixteenth  Amendment,  and  orohioite  the  maintaining 
of  any  olinds  or  screens  ancn  as  will  obscure  such  room  from 
miblic  vie’w. 

The  twi  above  Section*,  therefore,  prohibit  the  sole 
of  beer  at  bars  and  counters  to  people  while  standing,  but  do  not 
prohibit  the  sale  at  counter*  and  tables  t*  customers  while 
seated,  end  orovide  that  the  premises  shall  not  be  so  ecu ipped 
with  mirrors,  blinds  and  fixtures  as  to  give  the  appearance  of 
a saloon.  There  are  no  other  restrictions  in  the  Act  regula- 
ting the  sale  of  beer  for  consumption  on  the  rre  isee  by  the 
person  holding  such  a permit.  It  must,  therefore,  be  held  that 
the  Legislature  did  not  intend  to  prohibit  the  sale  In  anv 
other  re?  rmer  or  under  anv  other  circumstances  than  as  provided 
above.  A person  hoi  din  n nermit  for  consumption  on  the  ra- 
ises who  cells  in  a men  ler  nnd  under  circumste oc«s  not  in  con- 
flict ,r i t h the  two  above  Sections,  will  be  making  a legal  sole 
under  the  terms  of  the  Act.  There  is  n thi nr-  in  the  terms  of 
the  Act,  either  expressly  or  by  i Plication,  which  would  r - 
hiuit  toe  holder  of  such  a oer-.it  from  having  his  employes 
solicit  sales  and  deliver  a bottle  of  beer  from  a container 
wnlc  -.e  carries.  The  law  does  not  require , in  order  ^or  the 
sale  to  te  legal,  that  the  beer  be  drunk  while  consuming  food, 
or  that  the  holder  of  the  permit  sell  food  on  the  premises* 

In  State  v.  Fe^zette,  69  Atl.  1073,  the  word  "ore nises* 
was  held  to  mean  a room, or  a shop,  or  a building,  or  a definite 
area,  but  in  either  case  the  locality  is  fixed. 

In  re  Oullinan,  99  S.  Y.  6.  375,  it  in  neid: 

"The  ’pre  dees’  and  lands  are  synonymous  and  if  there 

Is  any  distinction  between  tne  words,  it  is  that  the 

word  ’premises'  io  more  inclusive." 

The  word  "ore  ises',  therefore,  may  mean  a room,  a 
building,  or  e definite  ^rea  whion  is  not  inclosed  like  a room 
or  building.  As  for  example,  beer  gardens.  The  area  known 
aR  the^grandstand11  located  upon  the  State  Fair  Grounds  Ip  a 
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definite  area,  the  limits  of  which  are  •••ell  defined  and  fixed. 
If  a oerson  should  obtain  a oerrlt  to  sell  beer  "'or  consumption 
urton  the  premises  known  as  fen*  grandstand,  we  do  not  believe 
that  the  law  would  rohibit  such  tolder  or  the  oerrait  from 
n a ring  his  employes  nans  among  the  occup'nts  of  the  grandstand 
for  the  ounoee  of  soliciting  sales  and  delivering  beer  to  be 
drunk . 


Section  13139zl  nr  onioitn  the  holder  of  a permit  from 
per  ittlng  any  'era  n to  mix  any  infredient  with  beer  for  the 
mr'ose  of  increasing  its  alcoholic  content.  Ceotion  13139s3 
vnkes  it  a r!  in  demeanor  for  any  person  to  add  anv  ingredient  Milch 
will  increase  the  alcoholic  eonte  . 

It  in,  therefore,  the  ^inlon  of  t is  Department  tint 
the  b ard  of  directors  mey  cell  concession  perlite  and  may 
lease  certain  defined  areas  within  the  Ft.ate  ralrr  Grounds  to 
pers  -ns  who  intend  t sell  beer  for  c-'nsu motion  uoon  the  re- 
rieee.  " e lder  of  such  a c nce^elon  must  nay  a license 
to  the  Federal  Government  nnd  the  Ftete  of  'lseouri  for  the 
•riv.i  e to  Bell  beer  for  c nnumntion  on  tl  e ises.  The 
ire  lees  unon  which  beer  is  t be  sold  sh  u*!  1 be  well  defined 
in  t it  and  should  be  na  extensive  i#  ore-aisee  leased. 

Holders  of  permits  cannot  sell  beer  at  bars  or  counters  to 
pe  pie  ~;hile  standing,  but  may  sell  beer  tn  oust  oners  while 
seated  at  counters  or  tables.  Such  orerlses  shall  not  c ntain 
bars,  mirrors,  screens,  or  other  fixtures  wl  ici  would  rive  the 
apnerrsnee  of  a saloon  as  it  existed  nrior  to  the  adoption  of 
the  Eighteenth  Amend  ent. 

If  a person  should  obtain  the  necessary  Permit  for 
the  snle  of  oeer  for  consumotion  on  the  re  ises  known  the 
*grmidstandrt  in  the  Fair  Grounds,  we  do  n t believe  it  w old  be 
n vl  >lation  of  law  fir  the  oolder  of  such  permit  to  peddle  beer 
among  the  oecule  occunvin  the  grandstand,  if  he  nos  c ol led 
wit  1 ab  ve  restrictions  ■ 1 Limits ti  me  required  by  lew* 

Very  truly  yiurs, 


Assist sot  Attorney  General. 


APPROVED: 


1 1 komey  General . 
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f«r  • if  rve  o*  vrey 
fuper  in  tendant 

■1  ssouri  Tra  Ining  chool  for  t$ oys 
Hocmville,  -1  sso  ri 

/.■ear  Tr,  dray* 

This  department  is  in  receipt  of  your  Tetter  f June 
tit  , with  request  for  an  opinion,  which  letter  of  request  is 
as  follows* 

"It  has  been  our  custom,  when  a boy  escapes 
from  this  institution,  to  permit  the  office?'* 
of  the  Institution  to  carry  arras  while  they 
are  out  in  the  attempt  to  capture  said  hoy. 

In  as  -nich  as  wo  never  know  what  shape  wo 
will  find  the  boy  in* 

I would  appreciate  it  very  much  if  you  will 
write  rue  a letter  or  permission  of  e-^iue  kind, 
whatever  /nay  be  required,  that  the  officers 
will  be  legally  entitled  to  carry  arms 
when  on  sixth  duty*” 

section  4023  R • £*  1989,  under  *Criwes  and  Punlrhments", 
provides  as  follows* 

”CA  RYIN  CoNCEALKh  WEAPOlii. — If  tin.,  person 
shall  carry  concealed  upon  or  about  his 
person  a dangerous  or  sadly  weapon  of  any 
kind  or  description,  or  shall  go  into  any 
church  or  place  where  people  have  assembled 
for  religious  worship,  or  Into  any  school 
room  or  place  where  people  are  asschblod  for 
educational,  political,  literary  or  social 
our  loses,  or  to  an;  election  precinct  on  any 
ctlw'fc'on  day,  or  into  any  court  room  during 
the?  sitting;  of  court,  or  into  any  other 
public  assemble,  es  of  per:  ns  met  for  any  law- 
ful pur 'Osc  other  than  for  militia  drill,  nr 
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meet  Inge  called  zander  militia  law  of  this 
at;'; to*  having  noon  or  shout  his  person,  c n-> 
oe;Ud  or  ox  nosed*  any  kind  of  firearms, 
irxnrio  knife*  spring-back  knife,  razor*  metal 
knucke,  billy*  sword  cane*  dirk,  flavor, 
slungshot  or  other  similar  dendly  weapons* 
or  shall*  in  the  presence  of  one  or  more 
cere  ns*  exhibit  any  such  weapon  In  a r*uda, 
fm, :,ry  or  threaten in  manner,  or  shall  have 
any  such  weapon  in  hie  x>Bcess ion  when  in- 
toxicated* or,  directly  or  indirectly,  sell 
or  deliver,  loan  or  barter  to  any  minor  t»ny 
such  wearon,  without  the  c nsent  of  the 
parent  or  guardian  of  sue5,  minor,  he  shall, 
unon  conviction*  be  mtniPJhed  by  imprisonment 
in  the  penitentiary  not  exceeding  two  years* 
or  by  a fine  of  not  lees  than  one  ln*ndred 
nor  more  than  one  thousand  dollar?,  or  by 
1 mr i sonment  in  the  county  Jail  not  leas  than 
fifty  day®  nor  more  than  one  ; ear,  or  by  both 
such  fine  and  lmnrisonmnnt s Provided*  that 
nothin.-'  O'fltsiivd  in  this  section  shall  aply 
to  legally  qualified  sheriffs,  police  officer* 
and  other  nsrgr.nr  whose  bomi  f Ida  duty  1 s to 
exec uteproc ess,  “"civil  or  "cri^nTlT  ~ - Ve 
arrests,  or  aid  In  r onaerv 1 ng  zne  mih lls  neace, 
nor  to  pe r sons  traveling  in  a eontbmoo 
Journey  peaceably  through  this  st* te," 


Section  8366  E.  &.  1989,  Chap,  44,  Art,  11,  under  frVhe 
Missouri  eformetory",  provides  aa  follows* 

HIt  shall  be  the  duty  of  ©very  sheriff, 
deputy  sheriff,  constable  or  marshal,  &nd 
©very  officer  and  empl  ye  of  such  reforma- 
tory, to  arrest,  with  or  with  ut  warrant, 
any  person  who  shall  have  * scaped  from  such 
institution  and  return  him  thereto*  and 
sneh  officer*  except  of  fleers  and  employes 
of  the  institution,  shall  receive  such  com- 
pensation as  elm  11  b©  allowed  by  law  for 
like  services  rendered  «nd,  shall  be  paid  out 
of  any  fund  in  the  treasury  of  such  insti- 
tution not  ''-specially  appropriated." 


ruler  40  Cyc.  p#  867,  it  ir  stated. 


"An  exception  of  ne*  c©  of  Seers  from  the  appl  i - 
cation  of  a statute  nr  dbltln,,  trio  carrying 
of  weapons  'neludec  the  county  Ju  g#  who  fe 
a conservator  f the  pomc©  by  constitutional 


; If.  il/'.'ve  a*  ; rf*y 
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provieion,  & r well  as  persons  specially 
deputised  or  appointed  to  tneko  an  arrest 
or  preserve  order , and  persona  specially  stae- 
raoned  to  aid  In  executing  a search  warrant  or 
a warrant  of  arrest,  altho'ifgh  the  exception 
opera tap  in  favor  of  tTioBoln  tTor  cVs'rS  Of 
"ereorr  onlj  during  t e TTttil ted  time  and  for 
the  per fc.cult  r -urposor  Vo'r  w loh  'the.y  ^ y he 
*mn  are  appointed. |r 


It  Is,  there  tore,  our  opinion  that  the  officer  >■  nd 
employee  mentioned  In  Section  '3366,  supra,  who  h e the  authority 
"to  arrest,  wl th  or  without  warrant,  any  person  wivj  shall  have 
escaped  from  such  Institution  end  rot'im  him  thereto, tt  comes 
within  the  proviso  of  Section  4020  It,  8,  1929,  when  on  the 
mission  of  arresting  or  attempting  to  arrest  a person  who  tv  s 
escaped  from  said  institution,  nd  therefore  la  legally  entitled 
to  carry  arms  when  on  such  duty  • of  omirse,  we  do  not  Intend 
to  convey  the  Idea  that  the  officer  or  employee  of  your  Insti- 
tution has  this  authority  beyond  the  borders  of  this  tpte. 


Your  a very  truly. 


C9VET..L  P-  BKf  lTI 

Aar latent  Attorney-  ener al. 


APFKoVtDl 

" n Y ?4n  :ITT*  ffcx 

Attorney-  an  ora 1 . 
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City  of  Kansas  City. 

Who  eligible  to  vote  --  Weeks  Bill, 


uon,  ' • *•  -raves,  Jr,, 

Chair-nan 

Board  of  Election  Commissioners 
Kansas  City,  Missouri 


Osar  Sir* 

This  Is  to  acknowledge  your  letter  of  July  Cist,  1055 
whloh  is  as  follows* 

"Owing  to  the  fact  that  there  Is  not  sufficient 
time  to  hold  a registration,  according  to  law, 
prior  to  the  cowing  Special  lection  which 
the  Governor  is  to  proclaim,  Tuesday,  July  25, 
several  questions  have  arisen  on  which  the 
Board  would  like  to  heve  an  opinion  from  your 
office. 

Section  10595  evlsed  Statutes  of  Missouri 
1929  provides  that  a person  who  ha a been  duly 
registered  as  a voter  in  a preclnt  In  Kansas 
City  may  If  he  changes  bis  residence  after 
such  registration  and  prior  to  the  election 
next  following  said  rcglstreti on  transfer 
hie  registration  to  the  precinct  In  whloh  he 
has  moved,  as  we  have  no  registration  prior 
to  this  election.  In  your  opinion  would  a 
voter  who  has  moved  his  place  of  residence 
since  the  last  registration  In  September, 

1952  be  entitled,  at  this  time,  to  be  trans- 
ferred unon  the  books  to  his  present  address? 

In  this  respect  we  beg  to  Inform  you  that  the 
opinion  of  most  of  the  members  of  the  Board 
le  th>  t transfers  at  this  time  should  be 
allowed. 


d n,  ft  • ft  n 


Undoubtedly  sine*  the  last  regl strati on 
there  have  been  • great  number  of  peonle 
who  have  become  of  age  end  also  a great 
number  of  people  who  have  become  naturalis'd 
who  would  be  entitled  to  vote  If  they  were 
upon  the  registration  books*  as  *e  have  no 
registration*  «het  Is  the  opinion  of  yotir 
off  lee  as  to  Aether  or  not  these  people 
are  entitled  to  vote  at  this  Special  Flection? 
Fe  refer  you  in  this  respect  to  Sections 
10688  and  10618  Revised  Statutes  of  Missouri 
1989*  * precedent  baa  bsen  established  here 

In  Kansas  City*  particularly  In  a certain 
fpeolal  bond  1 action*  that  people  who  had 
changed  their  residences  and  people  who  had 
obtained  their  majority  or  beaome  naturalised 
were  permitted  at  such  election  to  vote  In 
the  precinct  In  which  they  lived*  although 
not  registered*  uon  the  signing  of  an  affi- 
davit by  such  person  or  persons*  that  they 
were  cltlzena  of  the  'felted  States  end  that 
they  hod  resided  at  such  address  In  said 
precinct  and  ward  for  so  many  days  prior  to 
such  election  and  had  been  residents  of  the 
state  of  Missouri  for  more  than  one  year 
proceeding  said  election  and  that  they  had 
never  been  convicted  of  any  felony  or  any 
misdemeanor  connected  with  the  right  of 
suffrage*  ^ewbers  of  the  Board  have  found 
no  sections  of  the  Constitution  Statutes*  or 
any  esse  law  which  would  indicate  that  this 
would  be  proper* 

Kindly  advise  ue  the  opinion  of  your  office 
In  thla  respect* 

Thanking  you  for  any  courtesy  in  these  matter* 
wo  remain  * 


You  state  that  owing  to  the  fact  there  is  not  sufficient 
time  to  hold  a registration  according  to  law  prior  to  the  election 
to  be  held  by  virtue  of  a proclamation  of  the  Governor*  that  you 
would  like  to  have  answered  questions  that  have  arisen*  those 
belngt 

Flrstt  Whether  or  not  a person  who  Is  registered  in  one 
rreclnet  and  who  since  the  last  election  moved  or  changed  hie 
address  to  another  precinct  may  be  transferred  upon  the  books 

to  his  present  address  by  the  board? 
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econd:  Whether  or  not  persons  who  since  the  last 
registration  ere  entitled  to  vote,  hewing  become  of  age, 
naturalised  or  aoqulred  el t Ison ship  In  the  State  and/or  K&nsae 
City,  shall  be  eligible  to  wote  If  their  names  do  not  appear  on 
the  registration  books? 

The  premise  stated  In  your  latter,  namely,  that  a regis- 
tration can  not  now  be  had  (owing  to  insufficient  time)  according 
to  law,  must  be  borne  In  mind* 

You  ask  If  Section  10593  Ft*  S.  1929,  does  not  permit  the 
Board  to  make  such  transfers  on  the  registration  books.  This 
sretlon  in  our  opinion  does  not  permit  of  the  results  you  ssek 
to  accomplish*  It  crow  Idas  In  part  r-e  follows! 

•v'henever  any  person  who  hes  been  duly 
registered  as  a woter  by  the  board  of  regis- 
tration of  the  precinct  In  which  he  then 
resides,  etc.  a * * * *,  after  the  close  of 
registration  shall  change  his  residence  from 
one  precinct  in  said  city  to  another,  or 
from  one  part  of  sueh  precinct  to  another 
part  thereof,  before  t-hc  day  of  the  election 
next  f o 1 1 ow i r t:, *"h' f £ rV£i'p tr a 1 1 on . and  shell 
after  making  such change  at  any  time  on  or 
before  the  tenth  day  preceding  ruch  election, 
apply  to  the  board  of  election  commissioners 
to  haws  his  name  transferred  from  the 
precinct  In  which  he  is  registered,  etc.  » 

* * * *1  If  said  board  shall  bs  satisfied 
thst  the  applicant  has  changed  bis  resi- 
dence, as  stated,  and  that  he  Is  entitled 
to  have  his  name  transferred  and  bis  place 
of  residence  chan  ed,  they  shall  first  cause 
his  name,  where  he  moved  from  his  former 
precinct,  to  be  erased  from  the  registry  there- 
of, end  transferred  to  the  rreolnet  In  ahleh 
he  then  resides,  etc.  * * * * *.* 


fce  come  t the  conclusion  It  does  not  apply  because  we 
believe  the  statute  contemplates  that  the  revision  of  registration 
books  shall  be  only  for  the  election  for  which  the  registration 

was  held* 

Section  S,  Laws  of  Missouri,  1933,  oage  £34,  provides  In 
part  the  following! 

*kor  the  purpose  of  electing  delegates  to 
any  convention  to  vote  upon  the  ratification 
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of  any  orc:»sed  amendment  to  tha  Consti- 
tution of  tha  Baited  States,  the  Governor 
la  hereby  authorised  by  proclamation  to 
call  8 special  election  and  fix  the  date 
of  holding  thereof,  etc.  ***«*.  In 
all  other  reenacts,  such  special  election 
In  each  nreelnct  In  thia  atata  shall  ba 
conducted  under  the  provisions  of  tha 
lee  STbTT’laws  of  thla  atata,  insofar  as 
guca  la* a will  apply,  etc,  * a a * *,irm 


section  10682  H . 5,  1929,  provide*  *ho  shall  ba  entitled 
to  vote,  and  ve  quote  a part  of  tame: 

"a  a a a a shall  ba  anti  tied  to  vote  at 
such  election,  for  all  officers,  state  or 
municipal,  made  elective  by  the  people, 
or  at  other  c]S  cl  ’ -a  s held  In  pursuance  of 
Uhe~Taws  of  tha  atata.  bulb  shall  not  vote 
a 1 Beefier e than  In  the  precinct  where  hi  a 
name  Is  registered  and  where  he  is  regia- 
tar  ad  as  a resident." 

Section  10612  reads  a a follows * 

"The  vote  of  no  one  ahall  ba  received  by 
said  Judges  whose  name  does  not  appear 
upon  said  register  as  a qualified  voter," 


V#  hold  to  the  conclusion  that  a person  In  order  to  vote 
should  be  a registered  voter  snd  should  vote  where  registered, 
However,  this  Is  a special  election  (section  2)  "and  that  it 
ahall  be  conducted  under  the  provisions  of  the  election  lews  of 
this  etste  Insofar  as  such  laws  will  apply," 

You  will  note  that  said  provision  uses  the  words  "shall  be 
conducted".  In  the  care  of  The  ftate  v.  Adams,  Alabama  ’sports, 
£ tawnrt,  231  1.  c.  242,  the  court.  In  Its  opinion  discussed  the 
word  "conducting",  having  this  to  sayt 

" jobs  thia  provision,  for  deciding  In  the 
event  of  a tie,  form  a part  of  the  'manner 
of  conducting  the  election?1  If  it  does, 
then  the  relator  was  duly  elected}  if  it 
does  not,  he  w as  not,  There  Is  certainly 
a greet  distinction  between  the  manner  of 
conducting  an  election,  and  the  election 
itself.  By  ’the  manner  of  conducting  the 
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the  election,*  I understand  the  formal 
part  of  the  election,  viz*  the  node  of 
voting,  t e -iode  of  receiving  and  regie- 
taring  the  votes,  of  computing  them,  fee. 

'he  word  *manner 1 has  n«ver  been  considered 
as  including  eub stance,  but  form  only, 
and  the  word  'connoting * , certainly  can- 
not be  synonymous  with  'effecting* . Jfow 
the  giving  a easting  vote  is  clearly  not 
a part  of  the  *msnn«r  of  conducting,*  but 
it  is  effecting  the  election.  The  quali- 
fications of  the  electors  is  substance, 
the  manner  of  determining  upon  those 
qualifications  is  form.  Under  the  provision 
which  we  are  considering,  it  devolved  upon 
the  managers  to  determine  whether  the  voters 
possessed  the  necespary  qua Ilf lest ions  to 
votaj  but  th®  law  must  definitely  prescribe 
t cse  qualtf iestions.  - * * ** 

'f- 

Also,  in  the  case  of  Blake  v.  walker,  £3  Umth  Caroline 
Reports,  517  1,  c.  595,  the  court  said* 

' "It  is  true  th«t  the  act  does  provide  that 
the  election  should  be  conducted  accord- 
ing to  the  law  governing  municipal  elect- 
ions in  the  city  of  fpartanburg,  srd  it 
may  be  true  that,  according  to  a strict 
and  literal  construction  of  the  word 
'conducted,*  It  would  not  embrace  a decla- 
ration of  the  result;  but  if  there  is  any- 
thing else  In  the  act  tending  to  show  that 
the  legislature  did  not  intend  to  use  this 
word  In  its  limited  pence,  then  it  is  the 
duty  of  the  court  to  give  effect  to  such 
intention . 

&©w,  it  scene  to  us  clear  that  the  legis- 
lature intended  to  apply  the  save  law 
regulating  the  mmieipal  election  to  the 
election  provlded'-for  in  the  local  option 
act,  and  that  this  set  must  be  reed  aa  if 
the  provision#  of  the  fifth  section  of  the 
charter  of  the  city  of  Spartanburg  had  been 
incorporated  into  it.  So  reading  It,  we 
think  It  manifest  that  the  legislature  did 
not  Intend  to  use  the  word  'conducted*  In 
Its  strict  and  limited  sense,  but  intended 
It  also  to  embrace  the  declaration  of  the 
result.  * * * *” 


X 
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ve  believe  the  Legislature  In  th«  preremt  act  Intended 
that  all  o*<> pin  qualified  to  vote  shall  he  permitted  to  vote, 
jet  restricted  pa  that  the  election  insofar  as  practicable  would 
follow  the  nroeedure  and  method  employed  in  other  elect Ions 
held  under  the  laws  of  the  State, 

It  la  needless  to  eall  to  jour  attention  that  In  a city 
such  a a Kansas  City  there  auat  be  some  aethod  employed  to  nee 
that  onlj  eligible  voters  are  permitted  to  vote.  If  such  were 
not  the  fact  it  would  be  Impossible  for  the  Judges  to  determine 
who  the  vo tore  were.  Therefor a,  the  registration  books  should 
be  *t  their  oommand  and  persona  who  are  on  an oh  books  should  be 
per  nit ted  to  vote.  »o  waver,  the  question  arises  that  many  voters 

(having  no  opportunity  at  this  eleetlon)  who  are  by  the  Constl* 
tution  permitted  to  vote,  by  not  being  registered  (having  become 
of  age  or  naturalized,  or  having  chan  ed  their  niece  of  residence) 
would  be  disenfranchised.  Inasmuch  as  the  election  laws  applj 
only  where  consistent  with  rru oh,  it  Is  our  o- In  ion  that  the  Judges 
In  charge  of  the  special  election  upon  becoming  satisfied  th  t 
such  persons  are  eligible  to  vote  should  p^r-Mt  the-'  to  so  vote. 
and  If  It  is  jour  policy  to  require  an  Affidavit  to  be  signer?  b 
persons  wishing  to  vote,  who  are  not  on  the  registration  hooka, 
we  see  no  harm  in  that. 

Now,  as  to  your  first  inquiry,  we  would  suggest  a list 
be  certified  by  the  election  co  -ilse loners  to  the  various  pre- 
cinct a of  persona  who  ware  on  the  books  In  other  precincts, 
stating  thereon  the  feet  that  such  persons  removed  their  residences. 
In  this  manner  the  Judges  of  election  will  have  a list  of  every 
person  who  would  be  entitled  to  vote  the  same  as  If  a registration 
were  held, 

rusting  the  above  answers  your  questions,  we  are 


Yours  very  truly. 


James  L,  lornRoatel 
Assistant  *ttomey-Oeneral, 


APPROVED! 


JLiliEO 


'R^-fc’KgwriAK — 

At  tommy-owners  1 , 


CIRCUIT  CLERKS  & PROSECUTING  ATTORNEYS:  Cannot  apply  money 
v'  ,v  collected  on  salary. 

v/ COUNTY  WARRANTS:  1932  warrants  cannot  be  paid  out  of  1933 
revenue. 


!>'l 

Ootobsr  23,  1933. 


Bon.  L.G.  Graven, 
County  Treasurer, 
Lincoln  County, 
Troy,  Missouri. 


FILED 

-*> 


Dear  sir: 


Tour  letter  addressed  to  General  Me Kit trick  with  post 
so  rip  t attached  has  been  handed  to  me  for  reply,  same  1*0100 
as  follow: 


"There  has  been  some  eolleetions  from 
this  offiee  that  I do  not  think  are 
proper  and  am  asking  your  opinion  In 
writing:  First  does  the  Circuit  Clerk 
have  the  right  to  collect  fees  from 
criminal  cost  and  hold  same  for  salary; 
second,  does  Prosecuting  Attorney  havs 
right  to  collect  any  of  said  fees  from 
Treasurer’s  offiee  for  any  cause; 
third,  can  any  warrant  either  school  or 
county  of  1932  Issue  be  paid  out  of  1933 
revenue . 

I would  appreciate  the  above  information 
as  soon  ns  possible." 


I. 


right 

and 


In  answer  to  your  first  question,  we  are  enclosing 
copy  of  an  opinion  rendered  to  Hon.  Howard  R.  aness,  Prosecuting 
Attorney,  Doniphan,  Mo.,  which  we  believe  fully  answers  your 
question. 


Hob.  L.O.  Graven 


Oct.  23,  1933 


Prosecuting  Attorney  does  not  have  the 
right  to  collect  "any  onhrTeeTFrw" 
the  "re  a surer  Vs  o^Tloe  for  any  cause. 

Ve  assume  that  this  question  embodies  the  same  condition 
as  your  first  question  and  relates  to  the  Prosecuting  Attorney's 
right  to  apply  any  fees  which  might  come  Into  his  hands  on  his 
salary. 


\ 


We  refer  you  again  to  the  same  opinion  (Hon.  Howard  H. 
Maness)  wherein  the  question  has  been  answered  to  the  effeet  that 
the  Prosecuting  Attorney  oennot  apply  fees  in  payment  of  his 
salary. 


III. 

’arrant a.  school  or  county,  of  1932 
Issue  cannot  be~~ paTd~~3ut  of 
revenue. 

The  leading  oase  in  Missouri  on  this  question  is  that  of 
Kansas  City,  Itort  Scott  & Memphis  Hallraod  Company  v.  Thornton, 
152  Me.  370 , l.e.  575-573.  In  this  ease  the  Court  celts 

*As  claimed  by  counsel,  Section  3205 
has  been  on  our  statute  hooks  since 
1835,  but  prior  to  the  adoption  of  the 
Constitution  of  1875  there  waa  no  or- 
ganic lav  which  stood  in  the  way  of  Its 
enforcement.  The  result  was,  over- 
whelming debts  were  contracted,  which 
necessarily  went  unpaid  or  excessive 
taxation  had  to  be  levied  to  pay  them; 
the  effeet  of  which  impaired  the  credit 
of  the  counties  and  cities,  engendered 
recklessness  and  extravagance  In  the 
management  of  the  public  business  and 
constantly  oppressed  the  tax-payera. 

These  were  the  evils  that  sections  11 
and  12  of  article  X of  the  Constitution 
were  Intended  to  remedy,  first  by 
limiting  the  rate  of  taxation  and,  second, 
by  limiting  the  yearly  expenses  to  the 
revenue  provided  for  each  year.  The 
wisdom  of  these  safeguards  has  been  fully 
demonstrated  by  the  experience  and  improved 
financial  status  of  the  counties  and  cities 
since  those  provisions  were  adopted.  It 
is  the  duty  of  the  oourte  to  enforce  the 
organic  law  and  to  brush  aside  any  statute 
which  conflicts  with  It  whether  it  was  passed 


Hon.  L.G.  Craves 
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before  or  after  the  Constitution  was  adopted. 

Under  these  provisions  of  the  Constitution 
warrants  nay  be  issued  to  the  extent  of  the 
revenue  provided  for  the  year  in  wlileh  such 
warrants  were  issued,  and  the  warrants  so 
Issued  each  year  must  be  paid  out  of  the  rev- 
enue provided  and  collected  for  that  year. 

If  the  revenue  collected  for  any  year  for  any 
reason  does  not  equal  the  revenue  provided  for 
that  year  and  hence  le  not  sufficient  to  meet 
the  warrants  issued  for  that  year,  the  deficit 
thus  caused  can  not  be  made  good  out  of  the 
revenue  provided  and  collected  for  any  other 
year  until  all  the  warrants  drawn  and  debts 
contracted  for  such  other  year  have  been  paid, 
or  in  other  words,  only  the  surplus  of  revenue 
collected  for  any  ona  year  ean  be  applied  to 
the  deficit  of  any  other  year.  Thus  each  year's 
revenue  is  made  applicable,  first,  to  the  payment 
of  the  debt a of  that  year,  and  secondly,  If 
there  is  a surplus  any  year  it  may  be  applied  on 
the  debts  of  a previous  year.  The  Intended  effect 
of  all  which  ie  to  abolish  the  credit  system  and 
to  eetablish  a each  system  in  public  business. 

If  this  rule  results  in  any  county  not  having 
money  enough  to  pay  as  it  goes  or  to  run  its 
governmental  affairs,  the  remedy  is  not  with  the 
courts.  Having  reached  this  understanding  of 
the  meaning  of  the  Constitution  it  follows, 
without  the  necessity  of  any  analytical  examination 
or  comparison  of  statutes  or  prior  decisions,  that 
all  statutes  or  decisions  providing  or  holding  s 
contrary  rule  must  give  wey." 

In  view  of  this  decision,  It  is  the  opinion  of  this  depart* 
ment  that  the  1932  warrants  cannot  be  paid  out  of  1933  revenue. 


Respectfully  submitted. 


OLLIVER  W.  NOLEN, 
Assistant  Attorney  General 


APPROVED: 


Soy  VcEffTRicf,'"' 

Attorney  General. 
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January  31,  1933 


Hon.  Jos.  L.  Gutting 
Prosecuting  attorney 
Clark  County 
Kahoka,  Missouri 


Your  letter  of  January  27,  1933  addressed  to  the  Attorney 
General  has  been  handed  the  undersigned  for  attention.  You  submit 
to  this  department,  the  following  statement  of  facta: 

"I  have  been  asked  by  the  Collector  of  Clark 
County  for  an  opinion  on  the  assessment  of  the 
tares  on  bank  stock  on  which  I would  like  to 
have  n ruling  by  your  office,  as  the  same  ques- 
tion has  arisen  In  connection  with  the  atook 
of  two  different  banks  here  In  the  County. 

"The  stock  In  banks  looated  at  Revere  and 
Kahoka  is  held  partly  by  individuals  living 
In  various  school  Districts  through  the  County. 

On  account  of  the  fact  that  the  school  tares  in 
both  of  the  above  mentioned  towns  is  much  high- 
er than  in  rural  districts,  some  of  these  stock- 
holders take  the  position  fchdt  their  bank  atook 
is  personal  property  nnd  should  therefore  be 
assessed  in  their  home  sohool  dlstriot  along 
with  other  personal  property  that  they  own  rather 
than  In  the  school  dlstriot  in  which  the  bank  Is 
located  and  are  withholding  payment  of  the  tax  on 
their  stock. 


"This  condition  has  been  in  existence  right  along, 
that  is,  the  assessment  has  always  been  run  accord- 
ing to  the  location  of  the  bank  but  it  has  just  now 
been  brought  to  me  by  several  of  those  concerned 
and  1 will  certainly  appreciate  whatever  assistance 
you  can  give  me  on  it." 

Section  9765,  R.S.  Mo.  1929,  provides  In  the  first  portion 
thereof,  that: 


"The  property  of  manufacturing  companies  und 
other  corporations,  where  not  otherwise  pro- 
vided for  by  law,  shall  be  assessed  and  taxed 
as  such  companies  or  corporations  in  their  cor- 
porate names." 
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The  assessment  to  be  qtade  against  banks  and  trust  companies 
as  provided  in  the  next  portion  of  the  same  section,  is  to  be  arrived 
at  by  valuation  of  the  stock  to  be  determined  as  therein  provided, 
said  section  of  the  statutes  being  as  follows: 

'm 

"Persons  owning  shares  of  stock  in  banks,  or 
in  joint  stock  institutions  or  associations 
doing  a banking  business,  shall  not  be  requir- 
ed to  deliver  to  the  assessor  a list  thereof, 
but  the  president  or  other  chief  officer  of 
such  corporation,  institution  or  association 
shall,  under  oath,  deliver  to  the  assessor  a 
list  of  all  shares  of  stock  held  therein,  and 
the  face  value  thereof,  the  value  of  all  real 
estate,  if  any,  represented  by  such  shares  of 
stock,  together  with  all  reserved  funds,  un- 
divided profits,  premiums  or  earnings  and  all 
other  values  belonging  to  suoh  corporation, 
company,  institution  or  association;  and  such 
shares,  reserved  funds,  undivided  profits, 
premiums  or  earnings  and  all  other  values  so 
listed  to  the  assessor  shall  be  valued  and 
assessed  as  other  property  at  their  true  value 
in  modey,  less  the  value  of  real  estate,  if 
any,  represented  by  such  shares  of  stock." 

Section  97 GS,  R.S.  Ifc.  1989,  provides: 

"The  tares  assessed  on  shares  of  stock  em- 
braced in  such  list  shall  be  paid  by  the  corp- 
orations, respectively,  and  they  may  recover 
from  the  owners  of  suoh  shares  the  amount  so 
paid  by  them,  or  deduct  the  same  from  the 
dividends  accruing  on  suoh  shares;  and  the 
amount  so  paid  shall  be  a lien  on  such  shares, 
respectively,  and  shall  be  paid  before  a trans- 
fer thereof  can  be  made." 

So  far  as  we  have  been  able  to  ascertain,  the  exact  point  of 
your  inquiry  has  never  been  passed  upon  in  this  state.  We  find,  how- 
ever, in  the  opinion  by  V&lliant,  C.J. , in  State  ex  rel  v.  Lesser,  237 
Mo.  310,  the  following  language: 

"The  law  as  it  now  is  does  not  by  express 
terms  impose  a tax  on  shares  of  stock  in 
any  corporation  except  in  banks,  or  conoems 
that  do  a banking  business.  Insurance  com- 
panies, concerns  owning  steamboats  or  other 
water  c aft,  and  building  associations;  the 
property  of  all  other  corporations  is  taxed 
like  property  of  persons.  Banks  and  insur- 
ance companies  pay  taxes  only  on  their  real 
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eatto,  their  personal  property  la  taxed 
indirectly  b t taxing  the  sharon  of  stock. 

The  reason  for  that  system  of  taxation  in 
that  national  bnnKS  usually  hem  a large 
port  or  their  oupital  invented  in  f ovora- 
ment  bonds  which  are  not  subject  to  tax- 
ation, but  an  act  of  Congress  authorizes 
the  tate  to  tax  the  stoek  of  the  bank  we- 
cording  to  its  real  value,  which  Includes 
In  Its  estimate  the  non- taxable  bonds,  nnd 
the  Gene re 1 Assembly,  to  avail  Itself  of 
that  act,  put  state  banks  vid  insurance 
caair  antes  on  a plain  with  nation  ! b-nks* 

(dtnte  ex  rel«  v*  hryack,  179  ilo*  424*) 

The  peculiar  character  of  steamboats,  here 
to-day  and  lmyogd  reach  to-morrow,  is  the 
reason  for  requiring  the  resident  owner  of 
suoh  stock  to  include  It  In  his  list  to  bo 
returned  to  tbe  assessor,  and  the  peculiar 
nature  of  interests  la  building  association 
also  furnishts  s good  reason  for  making  an 
zceptlcn  as  to  suoh  stock* 

"The  rn  son  for  making  exceptions  of  banks. 

Insurance  companies,  steamboat  companies 
and  bullllng  association  is  the  difficulty 
in  reaching  tbe  tangible  property  in  those 
concerns}  the  stoek  is  treated  as  repre- 
senting the  property  and  taxed  In  lieu  of 
taxing  the  property* " 

It  will  be  also  noted  that  the  sectl-n  requires  that  the  ass- 
essor be  furnished  with  a list  of  the  shares*  In  a number  of  eases, 
this  has  bean  tret  ted  ns  a requirement  to  furnish  the  number  of  shares 
and  the  name  or  n^mes  of  thn  oeraons  ownin'  suoh  shares*  This  Is  due 
possibly  t » tbe  fact  that  under  action  9766,  R.S*  Mo*  1929,  suoh 
shareholders  are  rendered  Bieondarily  liable  for  the  payment  of  the 
tax*  The  omission  of  the  Legislature  to  require  that  the  residents 
of  aueh  owners  be  furnished  by  the  cxeoutlve  officer  to  the  sueessor 
Is  possibly  !ue  to  the  fact  that  the  Legislature  had  in  nlnd  that  a 
large  number  of  such  shareholders  might  be  non-reni dents  of  the  state* 

In  tbe  ease  of  Ltrate  ex  rel  uonnell,  Collector,  v*  Peoples 
Bank  of  be  Soto,  363  3*'  • 205,  while  not  passing  man  the  p oposltlon 

here  discus  red,  nicer,  J*  In  the  course  of  his  Opinion  said: 

*The  manifest  ur^oae  of  aoctlon  12775, 

R*3«  £fc>*  1919  (no-.-  i action  9765,  R.  • 

[V>*  1929)  Is  to  afford  the  assessor,  authon- 

tio  information  ns  to  the  owners  of  the  nherea 
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of  stock  in  a corporation,  that  such  shares 
my  bo  properly  assessed  against  thorn.  St. 

L*  Bid;  . & Sav.  Assn.  v.  Llghtner,  42  llo.  1. 
c.  426.  Why  thus  assessed  when  the  banking 
corporation  is  required  to  pay  the  taxe€> 
on  the  shares,  and  be  re: aid  by  the  share- 
holders, is  of  no  concern  to  us  in  the  solu- 
tion of  the  question  at  issue.  The  Legislatus^, 
in  its  wisdom,  saw  fit  to  prescribe  this 
manner  of  assessing  and  collecting  taxes  of 
this  character,  and  therefore  our  inquiry  is 
limited  to  ascertaining  and  determining  whether 
the  statute  has  been  substantially  compiled 
with  in  furnishing  the  assessor  with  the  re- 
quired information  to  enable  him  to  make  a 
valid  assessment.  ’* 

It  would  appear  from  the  language  of  Section  9V56  that 
the  Intention  of  the  legislature  was  ( for  the  purpose  of  taxation) 
tbectaipletely  separate  the  stock  from  its  owner  because  the  parent 
of  the  tax  is  made  mandatory  upon  the  bank,  and  the  bank  is  rendered 
primarily  liable  for  the  payment  thereof.  It  is  true  that  the 
statute  gives  the  bank  a lien  upon  the  stock  for  the  recovery  of  the 
amount  of  tax  so  paid,  but  such  repayment  or  the  enforcement  of  the 
lien  so  given  is  left  optional  with  the  bank. 

Following  the  reasoning  of  the  court  in  the  above  cited 
case  together  with  the  omission  of  the  statute  to  furnish  the  resi- 
dence of  the  shareholder  and  the  fact  that  the  assets  of  the  banking 
institution,  which  fixes  the  vulue  of  the  shares  of  the  capital 
stock,  are  located  at  the  banking  instiution,  it  is  the  opinion 
of  this  department  that  the  tax  upon  such  shares  should  be  ascertained 
by  the  assessor  upon  the  tax  rate  in  the  tovmship  of  the  county 
where  the  banking  institution  is  located. 

Tory  truly  yours. 


Approved: 


Carl  0.  Abington, 

Assistant  Attorney-General 


Roy  Kcl'ittrick, 
At  t orne  y- Ge ner a 1 
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Obtaining  motor  vehicle  license 
but  custom  and  practice  permits 
March  lbth. 

• : r!  . fi.  f 


by  January  31st, 
to  approximately 
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March  £,  1333 


Eon.  Joseph  L.  Gutting, 

Prosecuting  Attorney, 

Clark  County, 

Kahoka,  Missouri. 

Dear  Sir  i- 

In  a postscript  to  a letter  of  February  27  th,  1353  regarding 
John  Me r tin  etc.,  you  state, 

■Please  inform  me  by  return  mail  when  you  think 
all  county  officials  should  start  picking  up 
motor  drivers  on  licensee  so  all  counties  could 
start  enforcing  this  law  at  the  same  time  and 
make  It  uniform*” 

X trill  answer  tho  postscript  at  the  present  tine  by  saying  the 
securing  of  pistes  a d paying  these  .license  fees  seems  to  be 
due  and  obtainable  beginning  January  rist  of  each  yeariSec.  7762. 

On  account  of  the  diffei'ence  in  the  size  of  the  numerous  cities 
in  Missouri  in  the  different  counties  thereof,  it  would  be  very 
hard  to  begin  enforcing  the  law  at  a uniform  date  as  suggested 
in  your  postscript.  In  the  larger  cities  for  instance  like 
St.  Louis  and  Kansas  City,  all  of  the  people  could  not  under 
any  circumstance  get  their  license-  as  quickly  as'  in  smaller 
localities  whe- e there  lsn*t  such  a large^number  of  people 
using  automobiles. 

The  officers  in  each  county  (the  bherif:)  may  begin  to  pick 
up  offenders  as  soon  after  the  beginning  of  the  time  fixed  by 
law  for  securing  these  plates  and  licenses  and  paying  the  fees 
the  ref dr  as  in  his  discret'on  may  seem  proper  but  in  view  of 
the  scarcity  of  money,  we  would  rather  suggest  being  fairly  lib- 
eral In  the  matter  of  time  of  starting  to  pick  them  up,  I 
understand  State  Patrol  will  start  picking  up  some  M:;.rch  15th. 


FiLED 

3 r 

j b 


Hoping  this  suggestion  may  he  of  some  assistance  in  the  matter, 
I will  close  in  refe. ence  to  that  feature  of  your  letter. 


Yours  very  truly. 


//  * 

^ s ",  if klx 

GEO.  B.  HTBOfHER,  V 

Assistant  Attorney-ueneral 


Approved! 


HOY  HcKlTTEICK 
Attorney  General 
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Hon.  Jos.  L.  Gutting 


March  2nd, 1933 


Postscript: 


In  the  main  part  of  your  letter  regar  ing  John  Martin,  who  you  state 
resides  in  the  city  limits  of  Knhoka,  you  oo  not  give  enough  informa- 
tion as  to  when  he  moved  there,  who  he  is  or  where  his  property  is" 
Situated  to  give  a proper  answer  to  the  question  therein  asked. 

Is  ne  minor,  a high  school  attendant,  a voluntary  moved  in  resident, 
a voted  in  resident  of  your  city,  and  if  so  wheprand  if  so,  was  just 
a part  of  the  School  district,  voted  in  or  was  he  listed  by  mistake  in 
Lincoln  College  School  District  and  is  the  last  high  or  ordinary 
school  district? 


viill  you  kindly  give  me  some  additional  information  before  I answer 
that  portion  of  your  letter. 

1 hank ing  you,  I am 

respectfully  yours. 


GkO . B.  SinOl'HEB 
Assistant  At torney General 


GBS/mh 


Po  er  of  County  Court  to  ac  ept  warranty  or  <uit  claim 
deed  in  satisfaction  of  school  fund  mortgage  and  bond 
or  should  they  foreclose}  And  cannot  knock  off  or  reduce 
Interest* 


St- rch  7,  1933 


iion.  Jos.  L.  Gutting 
Prosecuting  attorney 
Clark  County, 

Kahoka,  Mis  ouri. 


Answering  your  letter  of  February  E7th,1933,  relative  to  the 
County  Courts’  power  to  take  deed  to  the  County  rather  than 
foreclose  mortgage,  will  say; 

The  County  Courts  of  the  State  get  their  authority  largely  from 
Section  36,  Article  VX  of  the  State  Constitution  and  from  the 
folloTving  Sections  of  the  Statute,  (which  statute  I am  setting 
out  pretty  fully). 

"SEC.  9243 — COUNTY  SCHOOL  FUNDS — It  is  hereby 
made  the  duty  of  the  s veral  county  courts  of 
this  state  to  diligently  collect, preserve  and 
securely  invest,  at  the  highest  rate  of  interest 
than  can  be  obtained,  not  exceeding  eight  nor 
less  than  four  cer  cent  jer  annum . on  unencumbered 
real  estate  security,  worth  at  all  times  at  least 
double  the  sum  loaned,  and  may,  in  Its  discretion 

ricaUra  j.enaaBv.1  .afoltian  iLcxata**  * * 

belonging  to  the  County  School  funds;  * * *" 

"SEC. 9245-— COUNTY  COUlvI  TO  HAVE  JURISDICTION  OF 
COUNTY  SCHOOL  FUND-— .-henever  any  county  in  this 
state  may  have,  separate  and  apart  from  the 
to.vnshlp  fund^*,  any  public  school  fund  : rising 
from  anv  sou.ee  whatever,  the  s me  shall  be 
under  the  Jurisdiction  of  the  count/  court  of 
sold  county,  who  shall  Jja  governed  in  its  cere 
ml  lay.tf  tamt  iy  .fiuOtt  ru  .es  nmi,  ru-tul  ti  ns 
iiu  kovern  iik  actions  in  illt  tovnshi a funds. " 


Then  to  the  same  effect  they  have  power  to  manage  the  several 
township:  funds  in  their  counties. 


"EEC.9E48— MAHAGEMEHT  OF  SCHOOL  FUNIS— The  Countv 
courts,  respectively  shall  have  the  care  and  irunage- 
of  the  Hunk,  of  the  sevir:  1 to  uisiiius 

within  their  respective  jurisdictions,  * * 


Hon.  Jos.  L.  Gutting, 
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The  county  courts  have  power  to  re  uire  additional  security. 

"EEC.  925? — COUNTY  COUhT  UAY  BEl.UIfU:  ilDj.IT ION .X 
s.  CUi.ITY— The  county  court  shell  have  power,  from 
tine  to  ti  e,  to  rei  n Jn  i da ■'  tl  n; -JL  SftGUrltY  to  be 
given  on  said  bond  when  they,  in  their  judgment, 
deeE  it  recess-  ry  for  the  better  ^reservation  of 
the  fund.  * * *" 

■S3C.9254-- COUNTY  COUhT  iiAY  IL&E  OKB.  r.  OF  S-LE,wH£*~ 

Whenever  the  principal  end  interest,  or  any  n-rts 
thereof  secured  by  mortgage  containing  £ power  to 
sell,  shall  become  due  and  payable,  the  county  court 
nay  make  sn  order  to  the  sheriff,  r citing  the  cobt 
and  interest  to  be  received,  and  cor:  ■ ending  him  to 
levy  the  seme,  with  costs,  u on  the  property  conveyed 
by  said  mortgage,  which  shall  be  described  as  in  the 
mortgage;  and  a copy  of  such  order,,  duly  certified, 
r.eln.r  deliver  d ifl.  the  sheriff,  shall  h' ve  the  effect 
of  a fieri  facias  on  a Judgment  of  foreclosure  b,  the 
circuit  court,  and  sh: 11  be  proceeded  ith  accordingly. 8 

The  county  courts  have  uov;er  to  sell,  but  should  make  order  first. 

"SEC. 3252 — FUa.M  OF  NOEMAGiS-NOXICB  OF  B..LE-FE*S,HOfc 

Pi. ID— Every  mortgage  taken  under  the  provisions  of  this 
chapter  shall  be  in  the  ordinary  form  of  a conveyance 
In  fee,  shall  recite  the  bond,  end  shall  contain  a 
condition  that  if  default  shell  be  made  in  payment  of 
principal  or  Interest,  or  any  part  thereof,  at  the  ti  :e 
..hen  they  shall  severally  become  due  and  payable,  ac- 
cording to  the  tenor  ana  effect  of  the  bond  recited, 
the*  sheriff  of  the  county  may,  upon  giving  twenty  days* 
notice  of  the  time  and  place  of  sale,  by  publication  in 
some  newspaper  published  in  the  county,  if  there  be  one 
published  end  if  not,  by  at  least  six  written  or  printed 
handbills,  put  up  in  diffe.  ent  public  places  in  the  county, 
without  suit  on  the  mortgage,  proceed  and  sell  the  mortgaged 
premises  or  any  part  thereof,  to  satisfy  the  principal  and 
interest,  and  make  an  absolute  conveyance  thereof,  in  fee, 
to  the  purchaser,  * * *.B 

Zi k:cafafi  th--  a.Jt  p.rs  .hpn  : nci  hnw- 


"S.  C.9258 — AUTHQhlTY  TO  itEPGSSLBS  FKOPEfalY  BY  iUhCHADL — 

-hen ever  any  property  heretofore  or  hereafter  conveyed 
in  trust  or  mortgage  to  s cur  > the  payment  of  a loan 
of  school  funds  shall  be  ordered  to  be  sold  under  the 
provisions  of  this  chapter,  or  by  virtue  of  any  power 

in  such  conveyance  in  trust  or  mortgage  contained,  the 
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county  court  having  the  care  and  tnr.na  ^eraent  of  the 
school  fund  or  funds  out  of  vdiich  such  loan  vas  made, 
in  its  discretion,  for  the  frotection  of  the  interest 
of  the  schools,  become  through  Its  agent  thereto  duly 
authorized,  O Mritlnr  on  f of  iii  county  r $1  £i 

nrile  of  such  oner tv  as  afore sa id,  -me  tarv  ourcha.se r 
hn\rc-T  hnl  ri  r/nd  nr,riryp  fur  s.viri  JfiflUIliX,  Xfl  iiftft  of 

the  tQv.Tiah1  a out  of  the  ttflaal  fund  a!  which  ~uch  loan 

was  nade,  n)l  * n tts  rr.nn  n ; - m«=  wherr  .such  1 n^n  hr.s  h.  on 
wj.rta  out  af  the  s^nni-al  school  funds f the  property  it 
may  acquire  at  such  sale  aforesaaid.  The  county  court 
of  any  county  holding  property  acquired  as  aforesaid 
Ta-^y  . ■.  nnni  nt  m r ?nnt  tn  t^kp  eh-  .-^p  nf  f r^nt.  or 

i ' v.o  mi  nth.u-y.iBe  -..'.Onge  thfi  JOJOa,  Ufllifir  IXiiL  direction 
s Id  court  s mt  ^ soon  oraef.i  C;  hi  f?f  and  In  the 

jurtgmRht  aL  -a—lfci  e rirt  iitigijit.^eaua  la  Ha  scha  1 ax. 

schools  interested  the  ein,  such  property  shell  Jjb 
eesold  Jjj  such  manner  and  on  such  terns,  juMIc 
or  ir1  v;y tp  s?lRf  as  aM n court  may  rieon  heat,  for  the 
Interest  of  .SiJdi  achiJ.il  ill'  schools.  * * ** 

You  will  note; 

*lhe  statutes  provide  that  when  money  belonging  to  the 
school  fund  shall  be  loaned,  the  county  court  shall 
cause  the  s me  to  be  secured  by  a mortgage  in  fee  on 
real  estate  situated  within  the  county,  * * * and  of 
the  value  of  double  the  amount  of  the  loan,  and  also 
with  a bend  and  personal  security.  » ♦ ♦ Bp  ; uthnrl tv 
la  fifl/nhe  e coafftrred  man  Ha  county  courts  la  dir  jnn?,R 
alth  the  X£Ui  estate  SRCUf  1 ty  required  la  la  taken-*  ** 

Lafayette  County  v.  Bixon,  69  Ko.,  581. 

"The  county  courts  of  Missouri  are  crci  tur  a solely  of 
st- tutorv  origin  and  have  m common  law  or  e- m table 
jurisdiction.  " 

State  ex  rel.  V.  Johnson,  138  Mo.Ap.  306, l.c. 

314. 

"In  relation  to  these  funds  the  county  courts  are 
trustees*  £h«v  ha no  authority  to  dlsn  .sfi  of  hhp 
orlnci  ja  1 entrusted,.  £JX  _uy  $£  Its  interest f other- 

thxn  jr^.-.cri  bed  by  lrv;-  The  e is  no  dif  f a ^nce 
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in  this  respect  between  the  principal  and  Interest 
of  these  funds.  If  they  cen  give  away  the  one  they 
can  give  away  the  other.  * * * She  welfare  of  the 
State  is  concerned  in  the  education  of  the  children. 

She  has  provided  and  is  providing  means  for  that 
purpose,  not  only  for  these  nov  in  existence,  but 
for  those  who  may  come  after  them.  The  fund  as  has 
been  said,  is  a permanent  one,  ana  XL  every  man,  woman. 

and  child  in  i.  ta.ua  ahlP  should  .utltlon  the  county 

court  ha  glxz  SSSUL,  that  which  iu  Jam  entrusted  ha 
it,  for  the  education  n£  itn  chUd.  enf  ih  ah  dll  'fl  KlttVQUt 
hesitation  reject  their  prayer.’  n 

Montgomery  County  v.  Auchley,  105  Mo.  492,  l.e.503, 

Veal  v.  County  Court,  15  Mo.  412,  l.e,  414. 

are,  therefore,  of  the  opinion  that  while  in  this  instance,  it 
might  seem  to  be  expedient  and  less  expensive  as  you  say,  to  the 
county  to  accept  a deed  instead  of  foreclosing  the  mort  age,  yet 
it  would  be  unvd.se,  (on  account  of  the  bad  ur  cedent')  and  I think 
unconstitutional  and  without  authority  of  law  to  do  otherwise  than 
to  foreclose  the  mortgage  as  proviued  in  the  statutes  above  quoted. 

Under  no  circumstances,  can  the  County  Court  knock  off  any  of  the 
ftritidoal  or  interest  as  can  be  readily  seen  by  the  foregoing  opinion 

In  the  matter  of  disposing  of  the  prooerty  after  the  county  acquires 
It  by  foreclosing,  the  comparatively  nev  section  of  9256  will  govern 
and  prescribe  their  duties  regarding  same. 

Tours  very  truly. 


GEO.  B.  wu.*. 

Assistant  attorney  General 


GBS/mh 

APPHGVEDi 


ivSrfMcKlrThl^' 
Attorney  General 


School e — Pity  Extending  its  limits  shall  ( ioso  F-  ct  ) have  the 
e r : c~t  ~t o~e  xt e n5~  the"! i salts'  of  sucfiT  school  district  to  the  Fame 
extent.  ~ 

i r\ 

(/<?£?) 

March  10,1933  ./ 


Honor a ole  Jos.  L.  Gutting 
Prosecuting-  Attorney 
Clark  County 
K hoka,  Missouri 


FILED  | 
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Dear  Mr.  Gutting: 

Answering  your  letter  of  February  37th,  1933, 
relative  to  John  Martin  who  res  ides  within  the  city  limits  of 
K&hoka,  an  incorporated  City  of  the  fourth  class,  and  from 
further  information  that  his  property  is  in  the  City  of  Kahoka, 
will  say  that  the  dt  tutes  of  Missouri,  namely,  deotion  J 335, 
st  tes: 

******  that  every  extension  that  has  here- 
tofore freon  made,  or.  that  nereoTter  my  "be 
made.  of  the  limits  of  any  city,  town  or 
vilYage  that  i_e  now  or  may  be  hereafter  or- 
ganized under  the  laws  of  t his  st  te.  J i\DL 
fUFi  T id  i^FlCCT  TO  KIT  tf  ) ’H  : LIMITS  OF  3UCH 
TOW  OR  SCHOOii  DISTRICT  to  the  mu:ie  extent, 
and  such  extension  of  the  limit?  of  any 
city  or  town  school  district  shall  take 
effect  on  the  first  day  of  Jui_y  next  foil  ow- 
ing the  extenal m of  the  limits  of  such 
cit;,  . town  or  vil  l^o  :**»*  * 

Section  9344  is  cooperative  if  the  foreg  ing. 

In  3t  te  ex  rel  v.  Drown,  31  3.  /.  (2nd) 

215,  1.  o.  217, the  court  quoted  with  approval  from  the  Kansas 
City  court  of  appeals: 

"That  the  passage  of  the  act  ipso  faoto 
tr&n  ferre  to  the  school  district  of  the 
City  of  Nevada  so  much  of  the  territory  of 
the  outlying  ui strict  as  was  situated  with- 
in the  limits  of  the  city  of  Nevada? 

Lit son  v.  Smith,  68  Mo.  Ap.  397. 

And  then  held  that  the  extension  of  the  city  limits  of  the 
city  of  Xirkwood  Ipso  faoto  extended  the  limits  of  the  Kirkwood 
3cnool  district. 
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State  ex  rel  V.  Bro^n 

31  3.  IS.  ( 2nd)  315  1.  o.  317. 

State  ex  rel  V.  Serlth 
53  .i.  W.  (3nd)  371. 

hit son  V.  Smith 
68  Mo.  Ap.  397. 


Assuming  as  your  letter  indicates  that  your  city 
11 mite  was  extended  several  years  ago,  and  took  In  John  Martin, 
and  his  property,  It  Is  our  opinion  that  Ipso  f;<cto  he  was 
transferred  to  the  sohool  district  of  the  city  of  Kahoka,  as 
well  as  his  property  in  said  extension  and  he  i_s  therefore 
a re  7 1 dent  not  only  uT~ the  isunlolpal  corpor-  tlon  but  al  so  of 
the  Kahoka  scnool  district. 


Assistant  Attorney-General. 


API  dOV  :D: 

HUY  MoKI  i'TRICK 
Attorney-General. 


Ga  j : :au 


DRAINS  AND  LEVEE  DISTRICTS: 

Power  of  County  Collector 
to  accept  warrants  In 
payment  of  drainage  taxes. 

0*\\\  ,J  7 / 

< - / ' ■ ’<■  - 

July  31,  1933 


onorablo  Joseph  b,  rutting 
Prosecuting  Attorney 
Kahoka  , JJ  saourl 


Dear  : lr* 


Tills  Department  acknowl  xlges  receipt  or  your  letter 
of  July  17,  1933  in  irtilch  ; ou  request  an  opinion  relating  to 
the  tax  question  of  the  yaconda  Drainage  District  In  /our 
county*  lor  convenience  your  letter  is  herein  quoted: 

"Ab  advisor  for  The  Collator  of  Revenues 
of  Clark  County,  I wish  to  s ate  the  fol- 
lowing set  of  facts  and  ask  your  opinion* 

yaconda  Drainage  District  S lias  defaulted 
In  the  paymmt  of  Its  past  due  bonds  and  nocea- 
sarily  a lot  of  the  drainage  taxes  In  said 
district  are  delinquent*  One  of  the  tax- 
payers in  said  district  presented  the  collector 
with  a warrant  issued  by  the  -ooru  of  Super- 
visors for  the  payment  of  'uls  taxes  and 
demanded  that  the  collector  accept  said  warrant 
for  he  payment  of  his  ura inage  taxes*  under 
; action  9911  1 direct  od  the  uolloctor  not  to 
accept  the  said  warrant  as  ' payment  of^taxea 
lor  the  reason  hat  the  sala  section  9911 
0*1929  states  that  past  due  boms  and  coupons 
ahalil  be  accept'ed  by  be  Collector  In  ttia 
;;ayry?Wt  of  aralnage  Ta^es  byt  ^oos  not^lve  ~ 
him  the  rl;;ht  to  accept  warrants  drawn  on  the 
district.  saTd  section  mentions  s^ate  warrants , 
county  and  city  warrants  tau*  does  not  state 
that  the  Collector  oar  oocept  warrants  drawn 
on  a urslns  e district  for  the  payment  of 
dralna  ;e  taxes*  ihls  drainage  district 
floated  Its  onds  for  Its  plan  of  reclamation 
but  this  war  no  sufficient  to  pay  for  the 
entire  construct' on  onder  tho  plan  of  re- 
clamation so  'he  district  Issued  abo  t seven 
then  sand  dollars  tn  warrants  which  were  pur- 
cliased  by  Individuals  and  fciie  onoy  derived 
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therefrom  was  u e od  by  the  district  to  finish 
paying  < ho  contractors  lor  digging  the  ditches* 

■ ho so  warrants  vet  o * sound  several  years  a o 
and  aro  unpaid,  i believe  that,  the  Issuance  of 
those  warrants  were  illegal,  one  of  hose 
warrants  was  the  one  'hat  was  presented  for 
payment  of  taxes*  Also  this  district  dooe 
not  have  a nalntenanco  tax  and  hasn't  for 
yearn  but  calls  its  i'.nds  a gens  raj.  And.  and 
this  Is  tho  fund  the  warrants  "wore  drawn  on* 

No*  tho  district  ; as  Just  more  than  enou  h 
Install nont  tax  :onoy  due  . rom  the  collector 
*o  pay  aid  warrant,  but  can  this  warrant 
be  paid  out  or  t.lm  nanny  derived  from  tax- 
ation for  the  pay  ant  of  ms  boring  bonds?  I 
think  not  under  suction  1076b  h*  A*  do*  1929 
and  *hst  the  Collector  cannot,  cash  said  warrant 
out  of  ■ t/ld  funds  nor  can  tho  -treasurer  of 
tho  drainage  ala trie t be  compelled  to  pey  ? aid 
warrant  out  of  raid  funds  nor  accent  It  for 
the  payment  of  taxes* 

oupponln ' three  taxpayers  Ln  al  district 
buy  a past  due  fond  and  proaunt  It  for  payment 
of  all  three  or  thalr  taxes,  (this  also  is 
presented  to  the  collector)  shoul...  t-.g  collector 
receive  It  n payment  for  tho  tiuree  tu  sane 
as  lie  wo  Id  for  one?  I advised  him  tint  im 
Sltould* 

l would  appreciate  our  opinion  on  the  above 
questions*’1 


At  the  outset  we  aro  liandicapped  In  answering  your 
qu  ft  tone  for  the  reason  that  wo  cannot  ascertain  whether  or  not 
the  ya condo  Drainage  District  No*  3 was  orgunlxod  "under  dm Inn  o 
districts  by  Circuit  dourts"  or  "levee  districts  by  county  courts". 
Since  you  refer  to  sect'  ons  in  your  latter  relating  to  ralna  .te 
districts  by  circuit  courts,  wo  arc  golnr  to  assuma  hat  the 
district  In  question  comas  under  the  laws  rovornlng  drainage 
districts  by  circuit  coui  te. 

In  It*  first  .tort  Ion  of  your  letter  you  state  that  a 
taxpayer  demand s that  the  collector  accept  a warrant  for  the 
payment  of  his  drainage  taxes*  under  Section  9911  K*  £,  of 
Missouri,  1929,  overnlny  ''collectors  and  collections  of  taxes, 
wiiich  Is  as  follows! 
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" xeept  a:<  hereinafter  provided,  all  state, 

"o  n'y,  township,  city,  town,vlllarm,  school 
district,  liveo  district  an.  drainage  district 
tax 0'  eiwll  be  paid  In  old  02*  silver  co  n 
or  le  :al  tender  notes  of  tbs  Unltod  states, 
or  In  national  tank  no toe,  t arrant a rawn 
b;j  tho  state  auditor  siiall  be  received  in  pay* 
mcnt  03  state  taxos,  Jury  certificates  of 
the  coun  y shall  be  received  Ln  payment  of 
co  nty  taxes,  Past  due  bands  or  coupons 
o f any  co1  nty,  city,  owns  Ip,  drainage 
district,  leveo  district  or  sc  ool  District 
shall  e received  ln  pa  rxmt  of  any  tax 
levied  for  the  payment.  01  bonds  or  coupons 
of  tho  rarae  Issue,  but  not  ln  payment  of 
any  tax  levied  for  any  other  tmrpose,  Any 
warrant,  issued  by  any  county  or  city,  when 
presented  y tho  legal  iioluer  thereof , shall 
be  received  in  payment  of  arty  tax,  license, 
assessment fine,  penalty  or  forfeiture 
existing  an Inst  enid  holder  and  accruing  to 
tho  county  or  city  Issuing  the  warrant j tut 
no  such  warrant  shall  be  received  In  pay* 

■sent  of  any  tux  unless  It  was  Issued  during 
the  year  for  which  the  tax  was  levied,  or 
tho re  Is  on  excess  of  revenue  for  the 
year  ln  which  'ho  warrant  wae  Issued  over 
and  above  the  expenses  of  the  co  nty  or 
city  for  hat.  yoar,“ 

.this  Depart  ant  agrees  with  you  In  bavin  Given  your 
opinion  < hat  only  ’past  due  onds  or  coupons  01  any  county,  city, 
township,  drainage  district,  levee  district  or  school  district 
shall  e received  In  payment  of  any  tax  levied  for  the  payment  of 
bonds  or  coupons  of  the  same  Issue  but  not  In  payment  of  any  tax 
levied  for  any  other  purpose.  In  this  statute  the  law  1b  plain  - - 
it  states  definitely  Just  v.tiat  a collector  uiy  receive  ln  pa  Ttent 
of  the  taxes  levied  and  then  states  definitely  the  kind  of  warrants 
that  iay  be  accepted  by  the  collector,  and  does  no‘  include  warrants 
of  tula  character. 

You  j urther  state  that  the  Drainage  district,  after  It 
had  floated  Its  bonds,  the  rsme  beln  Insufficient  to  pay  for  the 
entire  construction.  Issued  7,000  In  warrants,  bearing  In  ind 
that  this  1#  a district  organised  by  circuit  court  procedure,  there 
Is  no  section  which  gives  the  board  authority  to  Issue  warrants  for 
the  purpose  of  constructing  drainage  projects  or  their  completion. 
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We  therefore  holu  that  tiieso  warrants  arc  no  valid  for  the 
roan on  that  thoro  la  no  au fhorl ty  lor  the  in nuance  of  same, 

-action  10788  K,  S.  of  .ien ari  192©  eets  out  the 
powers  of  the  board  of  Supervisors  in  regard  to  issuing  bends, 
said  section  being  ae  follows: 


"Th©  board  of  supervisors  rsay,  if  in 
thoir  judy^aent  It  seem©  best,  issue  mantis 
not  t o cKceod  ninety  per  cent,  of  the 
total  amount  of  the  taxes  levied  under 
the  provisions  of  section  10759  of 
this  article,  in  denominations  of  not 
loss  tiian  on©  hundred  dollars,  .ear** 

In  interest  from  date  at  a rate  not 
to  exceed  six  per  cent*  per  annum, 
payable  semi-annually,  to  mature 
at  annual  intervals  within  twenty 
years,  com  lencing  after  a period 
of  year®  not  later  than  five  years, 
to  be  deter  in ad  by  the  board  of 
supervisors,  both  principal  and 
in  taro  at  payable  at  some  convenient 
banking  house  or  trust  company1 a 
office  to  be  n&mad  in  said  bonus, 
which  said  bonds  shall  ba  signed 
by  the  president  of  the  board  of 
supervisors,  attested  with  the  seal 
of  said  district  and  by  the  signature 
of  the  secretary  of  the  said  board* 

All  of  said  bonds  sail  be  executed 
and  delivered  to  the  treasurer  of 
afciu  district,  who  shall  sell 
the  same  in  such  queri titles  and  at 
such  dates  as  the  board  of  super- 
visors may  deem  necessary  to  meet 
the  payments  for  the  orks  and  lin- 
provemnta  in  the  district*  fold 
bonds  shall  not  be  sold  for  loss 
han  ninety— flva  cents  on  the 
dollar,  with  accrued  interest, 
shall  show  on  their  face  the  pur- 
pose for  which  they  are  issued, 
and  shall  bo  payable  out  of  ’:oney 
derived  iron  the  aforesaid  taxes. 
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honorable  Joso  h L*  (tatting  -b- 


A sufficient  a un  of  the  drainage 
tax  shall  be  appropriated  by  the 
txwir  or  eupervieore  for  the  pur* 
poa©  of  paying  the  principal  and. 
Interest  of  the  said  bonds  end 
the  sane  stall,  when  collected, 
be  preserved  in  a separate  fund 
for  that  purpose  and  no  other* 

All  bonds  and  coupons  not  paid 
at  maturity  shall  bear  Interest 
at  til©  rat©  of  six  per  centum 
per  an  urn  from  maturity  until  paid, 
or  until  sufficient  funds  have 
been  deposited  at  the  place  of  pay* 
merit  end  the  said  interest  shall 
be  ap,.  rajrWatOd  t>y  the  o&rd  of 
supervisors  out  of  the  penal  bios 
and  interest  colluded  on  delinquent 
taxes  0*  any  otuar  available  funds 
of  ; he  ui strict.  Any  expense 

Incurred  in  pay  in. . said  bonds  a>d 
interest  : sere  on  and  a reasonable 
compensation  to  the  bank  or  trust 
company  for  paying  sane,  aiall  be 
paid  out  of  other  funds  in  the 
hands  of  the  treasurer  and  collected 
for  the  purpose  of  moot  In  the 
exp  uses  of  ad  Inlstratloxu 
It  shall  Lo  tne  duty  of  raid  board 
of  supervisors  In  makin.  the 
annual  tax  levy,  as  heretofore 
provided,  to  taka  into  account 
the  maturing  bonds  and  Interest 
on  all  i ottds,  and  to  make  isapla 
provisions  In  advance  for  the 
payment  thereof*  In  case  the 
proceeds  of  the  original  tax 
levy  mad©  under  the  provisions 
of  section  10739  of  this  article 
are  not  sufficient  to  pay  the  prin- 
cipal and  interest  of  all  borne 
issued,  than  the  oard.  of  super* 
visors  shai.1  ake  such  additional 
levy  or  levies  upon  benefits 
tif  see  sod  as  arc  naceeeary  for 
fell’ a purpose,  arid  nd©r  no  cir- 
cumstance s shall  any  ax  levies 
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bo  T36do  t at  will  1a  any  nannor 
or  to  any  extant  impair  the  sec* 
urlt?  or  said  bonds  or  the  fund 
available  for  4 he  payment  of  the 
prlnclpt 1 and  Interest  of  the 

ra^ie  * * * e*  #«««  ilia 

funds  derived  from  ‘lie  ale  of 
said  ionde  or  any  of  then  s;  all 
bo  used  for  the  purpose  of  >>ay- 
ln  the  eost  of  the  drains  v 
works  and  Improve  rents  and  such 
costs,  expenses,  fees  and 
salaries  as  nay  be  authorised 
by  law  and  used  for  no  o her 
purpos  e • ” 

This  section  is  definite  and  does  not  *lve  the 
board  of  Supervisors  power  to  use  the  • oney  lor  retiring  bonds 
to  use  for  jurposos  ,f  meeting  tha  expenses  of  administration, 
or  to  issue  warrants  in  lieu  of  Lunds*  be  hold  this  to  bo 
the  opinion  of  this  toparteoont  unless  the  %tyaconda  • relna  o 
District  later  reorganized  under  feat  ion  11009  R#  S.  of  Missouri 
1929,  w lch  Is  as  followsi 

"Any  levee  district  now  org- 
anised or  exist  In ; under  the 
provisions  of  any  other  law  of 
this  stats  either  general, 
special  or  local  law,  may, 
elect  in  the  maimer  hereinafter 
provided  to  be  and  become 
organised  under  the  provisions 
of  this  article i Provided,  that 
no  such  election  or  change  or 
organization  shall  ave  the  effect 
to  repudiate  or  to  poralt  the 
repudiation  of  any  Indebtedness  or 
liability  of  such  levee  district 
which  was  made  or  Incurred  under 
its  former  organization,  but  all 
such  Indebtedness  or  liability 
shall  attach  to  aha  beco.e  the 
debt  or  liability  of  the  new 
organization  till  the  same  is 
fully  oaid  off  and  discharged  and 
all  debts  owing  to,  and  all  ri  hta, 
privileges  and  larrunitiea  held  or 
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enjoyed  by  the  old  district  under  It a 
former  orgo nl ration,  shall  bo  held  end 
enjoyed  by  new  district  when  the 
same  shall  reorganize  tinder  the  provls'ons 
of  td-ls  article.” 

In  that  event  warrants  could  have  been  Issued  under 
heetloc  10960,  R.  6.  of  Missouri  1929,  which  Is  as  follows  I 

"The  board  of  directors  may,  at  lte  option, 

In  lieu  of  Ounce,  Issue  warrants  on  the  county 
treasurer,  payable  out  ol'  ’bo  funds  ol  the  levee 
district.  In  payment  of  any  Indebtedness  Incurred, 
Including  tho  entire  expanse  of  constructing  the 
levee,  repairing  or  axte.Jin  tha  same.” 

* 

Oho  warrant  in  question  w uld  then  be  Io.tsI. 

nder  section  107 cid  K*  li.  of  .ilssourl  1929,  which  we 
have  quoted  aove,  tills  Department  agrees  with  you  in  having 
given  your  opinion  hat  ho  peyn  n*  of  the  warrant  in  question 
cannot  be  nude  out  of  the  funds  for  the  retiring  of  the  maturing 
bonds,  as  tho  statute  Is  definite  as  to  vdiat  shall  be  paid  and 
what  shall  not  be  paid  out  of  the  various  funds. 

As  to  the  last  paragraph  of  ;voup  letter  "supposing 
three  taxpoyrs  in  said  district  buy  a past  due  bond  and  present 
for  all  three  of  their  taxes,  should  the  collector  accept  it”, 
under  faction  9911  H.  £••  of  Alsiourl  1929,  which  we  liave  quoted 
at  the  eglnnln  : of  this  opinion,  the  county  collector  would  liave 
power  to  accept  the  past  due  bond  in  question  In  ayicont  of 
droinue  district  tax  s,  and  tho  fact  that  three  taxpayers  owned 
said  bond  and  proffered  It  In  payment  of  their  taxes,  the  ..aim 
should  be  acceptable,  fho  fact  tliat  one  or  hreo  way  own  the  bond 
should  ".tike  no  material  difference,  so  Ion  a n they  are  tl*s  lo  al 
holders  of  some. 

In  the  event  we  have  ar.su mod  tho  wrong  facte,  we  would 
we  1 cc«e  a further  letter  from  you* 

Respectfully  sub  It tad. 


APPROVED I 


O uXV«R  i . NULifl 

Assistant  attorney  General, 


wntsirmiet — 

Attorney  General. 


Off;  tAU 


STATUTES 


IF  THE  TITLE  OR  CAPTION  AND  THE  BODY  OF  BILL  IDENTIFIES 
THE  STATUTE  TO  BE  REPEALED  SO  NO  DOUBT  EXISTS  AS  TO 
WHAT  STATUTE  IS  INTENDED  TO  BE  EFFECTED,  IT  IS  SUFFICIENT. 


Honorable  J.  H.  Gunn 
Member  of  the  Senate 
State  of  Missouri 
Jefferson  City,  Missouri. 


Dear  Sir: 


Perfected.  House 
Seventh  General  Assembly  ( Extra  Session  ) has  been 
submitted  to  this  depart sent  with  a request  for  an 
opinion  as  to  whether  or  not,  in  the  fora  in  which 
it  now  appears,  it  will  be  a legal  enactment  and 
will  repeal  Sections  5312,  5313,  5314  and  5315  of 
Article  I.  of  Chapter  34  of  the  Revised  Statutes  of 
Missouri,  1939,  entitled,  "State  Department  of 
Finance" . 

The  record  of  the  bill,  as  it  appears  in  a 
printed  copy  submitted  to  this  department,  discloses 
the  fact  that  said  bill  has  been  ordered  perfected 
and  printed*  This  department  Is  further  informed 
that  the  bill,  in  the  form  in  which  it  hag  been  sub* 
mitted  for  an  opinion,  has  also  passed  the  Senate. 

The  title  of  the  Act  reads  as  follows: 


November  37,  1933, 


F J L E D 

=~?  5 


^ill  No.  93  of  the  Fifty- 


"AN  ACT 


To  repeal  lections  5313,  5313,  5314  and 
5315  of  Article  I of  Chapter  34  of 
the  Revised  Statutes  of  1939,  entitled 
"State  Department  of  Finance**,  in  re- 
lation to  issuance  and  sale  of  certi- 
ficates of  indebtedaess  by  banks  and 
trust  companies,  denominations,  rate 
of  interest  thereon  and  maturity  there- 
of, for  what  purpose  issued,  and  how 
i-eneweb.  ox  reissued  and  providing  for 
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the  creation  of  a separate  fund  to 
be  held  in  trust  for  the  holders  there- 
of, and  providing  that  certain  obli- 
gations shall  be  a prior  claim,  and  to 
enact  four  new  sections  in  lieu  there- 
of to  be  known  as  Sections  5313,  5313, 
5314  and  5315  authorizing  banks  and 
trust  companies  to  issue  and  sell 
capital  notes,  and  providing  that  in 
cases  where  the  capital  of  the  bank  or 
trust  company  issuing  sueh  notes  is  im- 
paired, and  such  notes  are  Issued  and 
eold  in  an  amount  equal  to,  or  greater 
than,  the  amount  of  suoh  impairment, 
the  capital  of  such  bank  or  trust  com- 
pany shall  for  all  purposes  be  deemed 
to  be  restored,  and  prescribing  the 
nature  of  such  capital  notes,  the  de- 
nominations, Income  return  thereon,  re- 
tirement, and  extension  thereof,  and 
providing  for  setting  apart  a separate 
fund  to  be  held  In  trust  for  the  benefit 
of  the  holders  thereof,  with  an  emergency 
clause." 


That  part  of  the  Act  purporting  to  repeal  certain 
sections  of  the  Statutes  is  found  in  Section  1.  in  the 

following  language: 

"Section  1.  That  Sections  5313,  5313, 

5314  and  5315  of  Article  I of  Chapter 
34  entitled,  "State  Department  of  Finanee" , 
be  and  the  same  are  hereby  repealed,  and 
four  sections  enacted  in  lieu  thereof  to 
be  known  as  Sections  5313,  5313,  5314  and 
5315,  and  to  read  as  follows: 


It  will  be  observed  that  the  numbers  of  the  sections 
to  be  repealed  are  given,  together  with  the  article  and 
the  chapter,  but  Section  1.  fails  to  give  the  style  and 
date  of  the  devised  Statutes  of  Missouri,  and  this  presents 
the  question  &s  to  whether  or  not  the  bill  is  legally  in 
shape  to  become  a law  if  signed  by  the  Governor,  and  whether 
or  not  Sections  5312,  5313,  5314  and  5315  of  Artiole  I. 
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Chapter  34,  Revised  Statutes  of  Missouri  1939,  are 
repealed. 


The  title  of  the  Act  ol early  Identifies  the 
sections  to  be  repealed  In  the  following  language: 


" AN  ACT 

To  repeal  Sections  5313,  5313,  5314 
and  5315  of  Artlole  I of  Qhapter 
34  of  the  Revised  statutes  of  1939 
entitled,  * State  Department  of 
Finance',  * * * •* 


An  examination  of  the  four  new  sections  enacted 
in  lieu  of  the  four  sections  - 5313,  5313,  5314  and 
5315  - now  composing  part  of  Artlole  I.,  Chapter  34, 
of  the  Revised  Statutes  of  Missouri,  1939,  entitled, 
"State  Department  of  Finance",  reveals  that  the  subject- 
matter  dealt  with  in  the  four  new  sections  set  out  in 
House  Bill  Vo.  92,  Is  the  same  subject-matter  dealt 
with  in  the  four  sections  named  in  Article  I.,  Chanter 
34,  R.  3.  Mo.  1939. 


It  is  perfectly  clear  what  the  Legislature  in- 
tended to  do.  The  caption  or  title  of  the  Act,  taken 
in  connection  with  Section  1.  and  with  the  four  new 
sections,  clearly  discloses  beyond  any  question  of 
doubt  that  the  Legislature  intended  to  repeal  Sections 
5313,  5313,  5314  and  5315,  Artlole  I.,  Chapter  34,  Re- 
vised Statutes  of  Missouri,  1939,  entitled  "State  De- 
partment of  Finance,"  and  to  enact  in  lieu  thereof 
four  new  seotlons  numbered  Sections  5312,  5313,  (a) - 
(b)  and  (c),  Section  5314  and  seetlon  5315,  Tie  in- 
tention of  the  Legislature  in  this  legislation  is 
made  still  more  apparent  by  reference  to  Seotlon  3. 
of  the  Act  providing  the  reason  for  an  emergency 
clause  in  the  following  language; 

"That  the  Oongreas  of  the  United 
States  recently  passed  an  act 
authorizing  the  organisation  of 
a federal  corporation  known  as 
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the  Federal  Deposit  Insurance  Cor- 
poration, which  is  authorised  to 
insure  on  January  I,  1934,  certain 
deposits  in  banks  and  trust  compa- 
nies, including-  all  state  banks  and 
trust  companies  in  Missouri;  that 
many  banks  of  Missouri  may  desire 
to  take  advantage  of  the  benefits 
and  privileges  extended  by  said  Fe- 
deral Deposit  Insurance  Corporation; 
that  the  general  welfare  of  the  state 
and  the  people  thereof,  will  be  great- 
ly advanced  by  having  the  privileges 
extended  by  said  Federal  Deposit  In- 
surance Corporation  open  to  the  banks 
and  trust  companies  organized  under 
the  laws  of  this  state;  that  such 
banks  and  trust  companies  cannot  have 
all  advantages  extended  by  said  Federal 
Corporation  without  they  acquire  such 
advantages  under  the  provisions  of  this 
act.  ***•*,» 


Section  33.  of  Article  IV.  of  the  Constitution  of 
Missouri  reads  as  follows: 

"No  act  shall  be  revived  or  re-enacted 
by  mere  reference  to  the  title  there- 
of , but  the  same  shall  be  set  forth 
at  length,  as  If  it  were  an  original 
act.** 


Section  34,  of  Article  17.  of  the  Constitution  dF 
Missouri  provides: 

*So  act  eha^.1  be  amended  by  providing 
that  designated  words  thereof  be  strick- 
en out,  or  that  designated  words  be  in- 
serted, or  that  designated  words  be 
stricken  out,  and  others  inserted  in  lieu 
thereof;  but  the  words  to  be  stricken  out, 
or  the  words  to  be  inserted,  or  the  words 
to  be  stricken  out  and  those  inserted  in 

lieu  thereof,  together  with  the  act  or 
section  amended,  shall  be  set  forth  in 

full  as  amended,* 
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This  state  of  facts  presents  the  legal  question 
as  to  whether  or  not,  if  the  caption  or  title  of  the 
hill  and  the  body  thereof  clearly  indicate  the  intention 
of  the  Legislature  and  beyond  question  identifies  the 
statutes  and  Identifies  the  section  or  sections  to  be 
repealed  and  effected  by  the  legislation,  such  an  enact- 
ment is  a legal  statute  although  in  the  repealing  clause 
the  Legislature  omitted  to  specify  the  particular  T evised 
Statutes  in  which  the  sections  repealed  are  to  be  found. 


It  is  plain  common  sense  that  all  construction 
of  the  statutes  is  based  on  the  fundamental  proposition 
that  it  is  the  object  of  the  courts  to  determine  and 
carry  out  the  intention  of  the  legislative  body.  That 
is  all  there  is  to  statutory  construction  and  all  that 
statutory  construction  was  ever  intended  to  accomplish. 


The  legal  rule  for  identification  of  a repealed 
statute  is  expressed  in  59  Corpus  Juris,  Section  504, 
page  901,  in  the  following  language: 

"To  effectuate  an  express  repeal,  a 
statute  must  so  describe  and  distin- 
guish the  statute  to  be  repealed,  as 
by  designation  of  its  name,  title  or 
caption  or  by  reference  to  its  subject, 
contents  or  substance,  as  to  leave  no 
doubt  as  to  what  statute  is  intended. 

However,  in  the  absence  of  an  applica- 
ble constitutional  provision  prescrib- 
ing or  prohibiting  a particular  made 
of  identification,  an  identification 
of  any  hind, either  in  the  body  or  in 
the  title  or  caption  of  the  repealing 
act,  which  points  with  certainty  the 
law  to  be  repealed  is  sufficient;  and 
where  the  intention  is  otherwise  plain- 
ly and  clearly  expressed,  effect  may 
be  given  to  a repealing  statute  not- 
withstanding an  error  or  inaccuracy  in 
its  description  of  the  statute  to  be 
repealed.  * * * * .* 


on  this  question  of  Identif loation  of  statutes, 
the  Tennessee  Court  announces  the  same  rule  in  Greenwood. 
Richardson.  145  Tenn.  l.c.  73,  in  the  following 
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language: 


"This  court  has  established  a liberal 
Interpretation  for  upholding  amenda- 
tory acts  where  the  o&ptlon  and  the 
body  of  the  act  taken  as  a whole  and 
from  a practical  standpoint  Indicate 
the  subject  of  the  legislation  sought 
to  be  effected. * 


In  the  North  Carolina  case,  where  the  repealing  pro- 
vision of  the  aot  named  an  entirely  different  statute 
and  did  not  mention  the  statute  intended  to  be  repealed, 
but  the  title  of  the  act  and  the  whole  body  of  the  act 
showed  clearly  what  statute  was  Intended  to  be  repealed, 
the  Court,  In  llurohr  v.  «obb.  156  H.  0.  402,  said"  that 
the  intention  of  the  Legislature  should  be  followed  and 
the  enactment  was  valid. 


To  the  same  effect  is  3cnool  Directors  v,  School 
Directors,  73  111.  249,  wherein  the  <5ouri  said,  the 
reasonable  intention  of  the  Legislature  should  and  will 
be  carried  out. 


A still  later  case  of  House  et  al . v.  Or eve ling. 
350  3.  W.  l.c.  360,  wherein  the  eaotlon  or  title  of 
the  Act  pointed  to  the  laws  establishing  certain  admin- 
istrative offices  of  the  State  as  those  to  be  effected, 
whioh  were  abolished,  but  did  not  detail  these  laws; 
but  the  body  of  the  act  abolishing  said  of floes,  there- 
tofore created  by  law,  did  Indicate  the  laws  to  be  re- 
pealed, and  the  Court  said: 

"Bearing  In  mind  that  we  can  look  both 
to  the  caption  and  body  of  an  act  to  see 
that,  if  it  sufficiently  identifies 
former  laws  sought  to  be  repealed  or 
amended,  and  looking  to  the  body  of 
this  act,  we  find  it  supplements  the 
oaptlon  and  removes  any  doubt  as  to 
the  particular  laws  designed  for  ex- 
cision. * 
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To  the  same  effect  is  State  v.  Knoll . 69 
Kens.  767. 


PROVISION 6 Of  MISSOURI  OOFNH- 
TUllQil  HEREIN  ABOVE 
SECTIONS  33  and  34  Of  ARTICLE 
IV.  DO  SOT  INTERFERE  ftlTfi 


APPLICATION  OF  THE  ABOVE  STATED 
RULE  AS  TO  IDENTIFICATION  Of 
A REPEALING  STATUTE  TO  HOUSE 
BILL  SO.  93. 


said  Sections  33  and  34  deal  with  reviving  or  re- 
enacting by  reference  to  title  other  acts,  and  with  amending 
statutes  by  Insertion  of  designated  words  or  by  striking 
out  designated  words,  or  striking  out  certain  words  and 
Inserting  other  words  in  lieu  thereof,  and  provide  that 
where  words  are  stricken  out  and  others  Inserted  in  lieu 
thereof,  the  same  together  with  acts  or  sections  amended 
should  be  set  out  in  full. 


The  fact  that  the  repealing  clause  here  merely 
refers  to  the  sections  of  the  statutes  by  number  does 
not  affect  the  validity  of  the  repealing  clause. 


Our  oourt  has  seid  in  State  ex  rel.  Drainage  District 
v.  Haokiaann.  305  Ko.  l.o.  701 

“The  practice  of  amending  statute  laws 
by  reference  to  the  sections  contained 
in  the  volumes  of  authorized  revisions 
of  the  laws  of  this  State  is  the  estab- 
lished law.* 


The  House  Bill  No.  93  does  not  revive  an  aot  or 
re-enact  another  aot,  nor  does  It  amend  an  existing 
statute  by  inserting  designated  words  therein.  It 
merely  repeals  four  sections  and  enacts  four  new  sections 
in  lieu  thereof. 


The  Rouse  Bill  Ho.  939 
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■ata  i#pftfhUMu  to#  oa#  to##toA 
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to  to  toft  &t  ^feft  to# 

.feat  Is  toe  ustom  to^dPfteetoa 
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of  the  Legislative  will,  and  must 
prevail,  unless  it  contains  so;.ie  In- 
herent vice  that  prevents  It  becoming 
a statute.* 


And  later,  after  the  adoption  of  the  Statutes 
of  1875,  our  Supreme  Court  In  State  ex  rel . Attorney- 
General  v.  filler.  100  Mo.  446,  need  the  following 
language  in  & case  where  the  new  act  did  not  mention 
the  repealed  statute: 


"It  is  there  shown  that  when  an  act 
undertakes  to  amend  & former  statute 
It  Is  not  sufficient  to  say  certain 
words  axe  stricken  out,  or  certain 
words  Inserted,  but  the  section  as 
amended  must  be  set  out  In  full,  and 
this  Is  all  that  Is  required.  Here, 

It  Is  true,  portions  of  the  special 
aot  or eating  the  school  corporation 
are  repealed  or  modified  by  this  aot 
of  March  30,  1887,  and  the  last-named 
act  doee  not  name  the  sections  -hlch 
are  thereby  repealed,  nor  are  the  sec- 
tions thereby  modified  set  out  in  their 
modified  form.  This  may  lead  to  in- 
convenience In  requiring  a comparison 
of  the  old  and  the  new  law,  but  such 
legislation  is  not  prohibited  by  the 
provision  of  the  constitution  before 
quoted.  The  constitution  of  1865  con- 
tained a provision  much  like  the  one 
now  in  question,  under  which  It  was 
held  that  repeals  by  implication  were 
not  prohibited.  • • * * . • 


It  Is  the  opinion  of  this  department  that  the 
caption  or  title  of  House  Bill  No.  93,  together  with 
the  body  of  the  act,  clearly  identifies  the  sections 
of  the  statutes  - Revised  Statutes  of  Missouri,  1939  - 
intended  to  be  repealed;  and  that  the  bill,  as  it 
stands,  if  eigned,toy  the  Governor,  will  be  a legally 
enacted  statute. 


It  is  the  further  opinion  of  this  department 
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that  regardless  of  the  rule  as  to  identification  of 
a statute  by  an  examination  of  the  caution  or  the 
title  thereto  ana  the  remainder  of  the  Act,  that 
eliminating  Section  1.  of  the  Act,  the  remainder 
thereof  is  a complete  statutory  enactment  and  to  the 
extent  that  same  conflicts  with  Sections  5313,  5313, 
5314  and  5315,  Revised  Statutes  of  Missouri,  1939, 
Article  I.  Chapter  34,  said  last  named  sections  of 
Revised  Statutes  of  Missouri.  1939,  are  repealed  by 
implication  and  that, upon  this  theory,  the  bill  when 
signed  by  the  Governor,  will  be  a legally  enaoted 
statute. 


Respectfully  submitted, 


£d:x>d  'g'rahoa 

Assistant  Attorney-General. 


APPROVED; 


Attorney-General . 
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OPTOM3TR*  BOARD: 


Fourteen  different  questions 
answered  with  reference  to  the 
practice  of  Optometry  in  the 
State  of  Missouri 
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December  29 , 1933 


Dr*  F.  J.  Ouilbaulfc 
President  Hate  ooard  of  Optometry 
483  North  Broadway 
St.  Louie  ,il  eso1  rl 


Dear  Dr*  Ouilbaultt 


This  office  acknowledges  receipt  of  your 
letter  dated  December  2a  1933*  as  follows  1 

nr or  the  guidance  of  the  State  Board 
of  Optometry*  we  desire  your  opinion 
on  the  following  questions*  in  the 
llr;ht  of  Chapter  101,  Article  1* 

Hevised  Statutes  of  Missouri  1989* 
relating  to  the  practice  of  Optoma try, 
as  follows! 

(1)  Aay  corporations  practice  the 
profession  of  Optometry  in  the  State 
Of  Missouri? 

(8)  Are  corporations  exempt  from 
the  operation  of  the  Optometry  Law 
under  Lection  13508  and  Sosa  ion  Acts 
of  1931,  page  885*  if  such  corpora- 
tions sell  eye  glasses  and  spectacles 
at  a permanent  place  of  business  on 
prescriptions? 

(3)  Does  Sub-section  C of  Section 
13502*  ar.  amended  by  Session  Acts  of 
1931,  page  283,  exempt  corporations, 
who  manufacture  or  deal  In  eye  glasses 
or  spectacles  in  a store,  shop  or 
other  permanently  established  place 
oi  business*  from  the  operation  of  the 
law*  or  does  It  prohibit  It  from  the 
practice  of  Optometry? 
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(4)  Does  Sub-section  o,  Section  13502, 
exempt  corporations  who  sail  eye  glass os 
or  spectacles,  on  prescription.  In  a 
store,  shop  or  other  per none nil y estab- 
lished place  o business,  from  the 
operation  of  the  Optometry  law,  or  does 
It  authorise  such  corporation  to 
practice  Optometry? 

(5)  Are  the  several  subdivisions  of 
Section  13508,  relating  to  who  Is 
qualified  to  receive  a certificate  of 
registration.  In  the  disjunctive  or 
eonjuctlve? 

(6)  If  your  emvar  to  question  No. 
one  Is  in  the  af Urinative,  end  it  Is 
your  opinion  that  corporations  can 
practice  Optometry,  then  do  such 
corporations  violate  Sub-section  F 
of  lection  13509,  revised  Statutes 
of  Missouri  1929,  by  advertising 
their  Optometry  Department  under 
the  name  of  Individual  optome- 
trists holding  a license? 

(7)  la  the  board  empower  'd  to  revoke  a 
license  of  an  optometrist  under  Sub- 
section F Of  Section  13509,  who  per- 
mits a corporation  to  advertise  its 
deportment  under  his  name? 

(8)  If  your  answer  to  question  No.  one 
Is  In  the  negative,  then  Is  a corpor- 
ation practicing  Optometry  who  uses 
Its  own  assets,  business  facilities  and 
employees.  In  promoting  for  finance 

or  other  profit,  a department  In  its 
business  whore  the  practice  of  Opto- 
metry Is  carried  on  through  Individual 
Optometrists  holding  licenses? 

(9)  If  It  is  your  opinion  that  cor- 
porations may  not  practice  the 
profession  of  Optometry,  Is  It  a 
violation  of  the  Optometry  law  of 
-issouri  for  corporations  to  es- 
tablish a department  In  ltB  business 
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where  the  practice  of  optometry 
Is  carried  cm  through  optometrists 
regularly  licensed,  but  who  are 
under  the  control  and  supervision 
or  the  corporation  itself,  and  who 
is  actually  an  employee  of  the 
corporation? 

(10)  »>hat  is  meant  In  bub-section  C 
of  Section  13609  by  the  words  "gross 
malpractice"? 

(11)  Is  It  noces^ary,  under  Sub- 
section H of  Section  16509,  revised 
Statutes  of  Missouri  1929,  to  prove 
actual  knowledge  of  the  deceptive 
statements  on  the  part  of  a respon- 
dent sho  la  being  tried  for  his  license? 

(12)  Is  the  Op tone try  board,  as  such, 
empowered  with  the  authority  to  ad- 
minister oath  to  a witness  which  would 
support  an  Indictment  for  perjury 
should  raid  witness  purposely  swear 
faleely  after  taking  such  oath, 
tinder  the  power  given  it  by  Section 
16509,  Revised  Statutes  of  Missouri 
1929? 

(13)  Can  the  Circuit  Court,  at  the 
Instance  of  the  baa rd  of  Optometry, 
punish  witnesses  or  persons  who  refuse 
to  obey  subpoenas  Issued  by  the  board 
or  unlah  for  contempt  such  witnesses 
who  fail  to  obey  a subpoena  duces 
tecum  Issued  by  the  Court  at  the 
Instance  of  the  ooard,  notwithstanding 
the  apparent  authority  in  lection 
16509? 

(14)  &hat  1b  meant  by  Section  16512, 
wherein  the  board  seems  to  be  author- 
ized to  make  and  adopt  reasonable  rules 
and  regulations  for  the  enforcement 

of  the  provisions  of  Article  1,  Chapter 
101,  already  referred  to? 
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'i'iils  Is  the  request  of  the  State 
- ixsard  of  Optometry  • " 


In  arriving  at  a correct  answer  to  the  questions 
propounded  we  are  an joined  by  the  decisions  of  the  appellate  oourts 
of  ti  ls  State  to  keep  In  mind  the  purpose  and  intent  of  the  statute 
or  statutes  under  construction.  On  the  question  of  the  purpose 
of  the  enactment  of  Chapter  101  Hevlsed  Statutes  Missouri  1929,  we 
quote  from  State  v.  Stzenhouser  16  3,  W.  (2nd)  656 , which  case  in* 
volved  the  prosecution  for  practice  of  Optometry  without  a 
license.  The  Aansas  City  Co  rt  of  Appeals  at  page  659  of  the 
opinion  saldt 


"The  object  of  the  law.  In  protecting 
the  unwary  from  being  imposed  upon 
with  glasses  which  would  not  only  fall 
to  serve  the  purpose  expected  of  them, 
but  which  may  be  the  cause  of  actual 
injury  to  health  and  nerves,  is  a 
beneflcient  and  proper  one.  Such 
statutes  should  be  liberally  con- 
strued to  carry  out  their  purposes. 

29  C.  J.  243.  Price  v.  State,  supra." 


The  paragraph  numbers  In  this  letter  will  compare 
to  the  paragraph  numbers  In  your 'letter  and  our  answers  to  the  res- 
pective questions  accordingly. 


(1)  ^action  13497  Revised  Statutes  Missouri 

1929,  In  part  reads i 

"After  the  lat  day  of  October,  1921, 

It  shall  be  unlawful  for  any  person 
to  practice,  or  attempt  to  practice 
optometry  flthout  a certificate  of 
registration  as  registered  optometrist 
Issued  by  the  board  of  optometry " 


Section  13499  In  part  Is  as  follows : 

' It  8itf.ll  be  t e duty  of  the  : oard 
to  examine  all  applications  for  reg- 
istration submitted  in  proper  formj  to 
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grant  certificates  of  registration 
to  such  persons  as  may  be  entitled 
to  the  ram©  under  the  provisions 
of  tlile  chapterj  to  cause  the  prose- 
cution of  all  persons  violating  Its 
provisions;  a * « * « " 


Section  13504  provides, 

” .very  po i-son  who  desires  to  obtain  a 
certificate  of  registration  shall 
apply  therefor  to  the  state  board  of 
op  tome try, In  writing, on  blanks  prepared 
and  furnished  by  the  state  board  of  opto- 
metry. haeh  application  shall  contain 
proof  of  the  particular  qualifications 
required  of  the  applicant,  snail  be 
verified  by  the  applicant  under  oath 
and  shall  be  accompanied  by  the  required 
fee.  n 


■action  13509  In  part  is, 

"The  state  board  of  optometry 
,ay  either  refuse  to  issue,  or  may 
refuse  to  renew,  or  may  suspend,  or 
may  revoke  any  certificate  of  regis- 
tration for  any  one,  or  any  combination, 
of  the  following  causes: 

(a)  Conviction  of  a felony,  as 

shown  by  & certified  copy  of  the  record 
of  the  court  of  conviction. 

(b)  ;he  obtaining  of  or  an  attempt 
to  obtain,  a certificate  of  registra- 
tion, or  practice  In  the  profession, 
or  ;onoy , or  any  other  thing  of  value, 
by  fraudulent  misrepresentation. 

(c)  Grose  malpractice. 

(d)  Continued  practice  by  a person 
knowingly  having  an  infectious  or  con- 
tagious disease. 
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(a)  Advertising  by  moans  of  know- 
ingly false  or  deceptive  statements* 

(f)  Advertising,  practicing  or 
attempting  to  practice  under  a name 
other  tlian  one's  own* 

(g)  habitual  drunkenness,  or  habit- 
ual addiction  to  the  use  of  morph ine#**” • 


Section  1551 1 provides! 

" ach  of  the  following  acts  constitutes 
a misdemeanor,  punishable,  upon  con- 
viction, b j a fine  of  not  lees  than 
25*00  nor  more  than  $800*00;  * * # " 

Seat ion  13505  states  the  qualifications  that  a 
person  must  have  baforo  he  Is  qualified  to  receive  a certificate 
of  registration  as  an  optometrist,  among  which  Is  that  he  shall  be 
at  least  twenty-one  years  of  age  and  be  poseossed  of  a good 
moral  character  and  teperate  habits. 

The  use  of  the  word ’person' in  the  sections 
above  quoted,  as  well  as  some  of  the  grounds  stated  In  Section  15509, 
for  which  the  uoard  of  Optometry  may  refuse  to  issue,  renew  or  on 
which  the  board  may  suspend  or  revoke  certificates  of  registration, 
as  well  as  the  required  qualifications  of  those  who  desire  to  register 
as  optometrists,  clearly  show  It  was  the  Intention  of  the  Legislature 
to  authorise  Individuals  only  to  engage  In  the  practice  of  optometry. 
r or  Instance  a corporation  could  no  very  well  contract  or  have  an 
Infectious  or  contagious  disease  nor  could  It  be  the  subject  of 
habitual  drunkenness  or  addiction  to  the  use  of  morphine • It  Is 
said  In  14  C.  J.  page  52,  i action  5,  that  a corporation  Is, 

* a e entirely  distinct  from  Its 
members  and  officers 

The  definition  of  what  constitutes  the  practice 
of  optometry  as  set  out  In  Section  13501  clearly  shows  that  such 
practice  involves  a certain  degree  of  skill  and  knowledge  of  human 
anatomy  that  could  only  be  possessed  or  acquired  by  an  Individual* 
Thors  Is  no  basis  or  reason  for  construln  the  word  person,  as  that 
word  is  used  in  the  foregoing  quoted  suctions,  to  Include  corpora- 
tions. From  tine  quotation  in  the  succeeding  paragraph  from  the 

Laws  of  Missouri  1931,  page  2ti5,  as  well  as  subdivision  (c)  of 
Section  13511,  hereinafter  quoted,  we  think  It  was  not  the  Intention 
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of  tho  legislature  to  grant  certificates  of  registration  to  cor- 
porations for  the  purpose  of  engaging  In  the  practice  of  optometry. 

,«hat  we  have  said  in  this  paragraph,  in  order  to 
avoid  re-statement,  should  be  read  in  connection  with  what  is  said 
In  the  succeeding  paragraphs* 

#»e,  therefore,  are  of  the  opinion  that  corporations 
are  not  entitled  to  be  Issued  certificates  of  registration  for  the 
practice  of  optometry  in  the  State  of  Missouri. 


(2)  In  answering  the  question  embodied  In 
paragraph  (2)  of  your  request  we  quote  boot. ion  15502  as  amended  by 
Laws  of  Missouri  1951  page  265 t 

The  followln*.'  persons,  firms  and 
corporations  are  exempt  from  the 
operation  of  this  acts 

* (a)  Physicians  or  surgeons  of 
any  school  lawfully  entitled  to 
practice  in  this  state. 

•(b)  Persons,  firms  and  corporations 
who  sell  eye  glasses  or  spectacles  In 
a store,  shop  or  other  permanently 
established  place  of  business  on 
prescription  from  persons  authorized 
under  the  laws  of  this  state  to  prac- 
tice either  optometry  or  medicine  and 
surgery. 

*(e)  Persons,  firms  and  corporations 
who  manufacture  or  deal  In  eye  glasses 
or  spectacles  in  a store,  shop  or 
other  permanently  established  place 
of  business,  and  wins  neither  practice 
nor  attempt  to  practice  optometry, 
and  who  do  not  use  a trial  case, 
trial  frame,  test  card,  vending 
machine  or  other  mechanical  means  to 
assist  the  customer  in  selecting 
glasses. * 

Approved  day  4,  1931.  " 


It  will  be  observed  that  subdivision  (b)  of 
£ action  15502,  above  quoted,  specifically  exempts  corporations  who 
sell  eye  glasses  or  spectacles  in  a store,  shop  or  other  perrnan- 
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ontly  estatll shod  place  of  business  on  prescription,  when  such 
prescriptions  are  issued  by  persons  authorised  so  to  do  under 
the  laws  of  this  State,  from  the  operation  and  provisions  of 
Chapter  101  providing  jor  the  State  uoard  of  Optometry,  (.‘hat  is 
said  In  this  paragraph  should  also  be  read  In  connection  with 
what  Is  said  In  the  foregoing  paragraph  and  In  subsequent 
paragraphs. 


It  Is  our  opinion  that  corporations  selling 
eye  glasses  or  spectacles  In  a store,  shop  or  other  permanently 
established  place  of  business  on  prescription  Issued  by  such 
persons  authorised  under  the  laws  of  this  State  to  practice 
either  optometry  or  medicine  anil  surgery, are  exempted  from  all  of 
the  provisions  of  Chapter  101  devised  Statutes  Missouri  1929. 


(3)  .e  have  set  out  In  the  foregoing  para- 
graph (2)  the  amendment  to  > action  13502  He vised  Statutes  1929 
as  made  by  Laws  of  Missouri  1931  at  page  283*  Subdivision  (c) 
of  Section  13502  as  It  read  prior  to  the  amendmsn*.  made  by  haws 
1931  was  as  follows t 

"PersonE,  firms  and  corporations 
who  manufacture  or  deal  In  eye- 
glasses or  spectacles  In  a store, 
shop  or  other  permaner.tly  estab- 
lished place  of  business .* 


As  such  subdivision  (c)  of  Section  13502  stood 
prior  to  the  amendment,  the  case  of  State  v.  ivnapp  327  Jo,  24  was 
tried  and  finally  determined  on  necember  31,  1930.  The  defendant 

in  that  case  wap  at  the  time  of  the  filing  of  the  charge  against 

him  the  proprietor  of  a jewelry  shop  and  store  in  bans a e City,  it 

being  a permanently  established  place  of  business  at  which  he  kept 

for  sale  eye  glasses,  jewelry  and  other  articles  of  merchandise. 

He  did  not  have  a license  or  certificate  of  registration  as  an 
optometrist.  He  used  in  his  store  a device,  by  the  use  of  which, 
a customer  could  determine  the  kind  and  character  of  > lasses  his 
eyes  required.  The  customor  used  this  device  himself.  The 
defendant  was  prosecuted  for  the  practicing  of  optometry  without 
a license  or  registration  therefor.  Appellant  contended  he  was 
exe  pt  under  Subdivision  (c)  of  Section  13502.  The  judgment  of 
con  lotion  was  reversed.  The  court  at  page  27  of  the  opinion 
holding! 


" e think  appellant's  contention 
must  be  sustained.  It  is  and 
of  course  must  be  conceded  that 
•the  statute  exempts  from  the  op- 
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tometry  law  persons  who  deal  Is 
eyeglasses  In  a store,  shop  or 
other  permanently  established 
place  of  business,  1 That 
appellant  was  and  Is  such  dealer 
is  also  admitted," 


Subsequent  to  the  coming  down  of  the  decision 
In  the  Knapp  case,  and  doubtless  as  s result  thereof.  Section 
13502  hevlsod  Statutes  1929  was  amended  by  the  Laws  of  1931,  as 
above  set  out,  You  will  note  that  the  court  in  the  Knapp 
case  upheld  the  exception  from  the  operation  of  the  optometry 
law  as  to  persons  who  were  dealing  In  eye  glasses  or  spectacles 
In  a permanently  established  lace  of  business.  Subdivision 
(c)  of  eo t Ion  13502  as  amended  still  exempts  from  the  operation 
of  chapter  101 

"feraons,  firms  and  corporations 
who  manufacture  or  deal  in  eya 
glasses  or  spectacles  In  a store, 
shop,  or  other  permanently  estab- 
lished place  of  business, 

IT  such  corporations 

"Neither  practice  nor  attempt  to 
practice  optometry,  and  do  not 
use  a trial  case,  trial  frame, 
test  card,  vending  machine  or 
other  mechanical  means  to  assist 
the  customer  In  selecting  glasses,” 

So  that  corporations  who  deal  in  eye  glasses 
or  spectacles  at  an  eatabllshed  place  of  business  or  in  other 
words,  corporations  that  merely  carry  such  eye  glasses  or  spec- 
tacles In  stock  and  permit  the  customer  to  make  his  own  selection 
of  such  eye  glasses  or  spectacles,  without  engaging  In  the  practice 
of  optometry  as  the  same  Is  defined  In  Section  13501,  a.  ova  set 
out,  and  without  using  any  of  the  prohibited  devices  mentioned  In 
subdivision  (c)  of  Section  13502,  as  amended  by  Laws  1931,  are 
exempted  from  the  provisions  of  Chapter  101  and  may  lawfully  deal 
in  or  sell  eye  glasses  or  spectacles,  as  herein  limited  and  such 
Is  our  opinion.  The  sale  of  such  eye  glace es  Is  not  the 
practice  of  optometry.  In  the  case  of  State  v.  Etsenliouser, 

supra,  the  defendant  was  prosecuted  for  a violation  of  the  State 
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Optometry  iov,  One  ground  of  defense  wae  that  the  transaction 
was  a sale  In  interstate  com  ore©.  On  that  point  the  court,  at 
page  658  of  the  opinion  taid* 

" ihe  defense  Is  made  that  appellant 
cannot  In  any  event  be  prosecuted 
under  this  statute,  because  the  trans- 
action was  a sale  In  Interstate  com- 
merce, not  subject  to  the  provisions 
of  the  local  law.  The  act  for  zL  »ch 
defendant  Is  being  prosecuted  Is  not 
the  sale  of  the  glasses,  but  the  acts 
which  preceded  the  sale  and  from  which 
tiie  patient  or  customer  would  deter- 
mine whether  or  not  he  should  make  a 
purchase  at  all,  and  If  so  determined, 
what  tha  particular  article  should  be." 


In  cases  of  sale  of  eye  glasses  or  spectacles 
b corporations  the  examination  and  determination  as  to  the  kind 
and  character  of  glasses  required,  if  such  examination  be  made, 
would  be  the  practice  of  optometry  and  would  precede  the  sale 
made  by  the  corporation. 


(4)  ihe  sale  of  eye  glasses  or  spectacles  by 
corporations,  under  the  provisions  of  Subdivision  (b)  of  faction 
13502,  as  amended,  is  specifically  exempted  from  the  operation  of 
the  optometry  law  and  such  sale  does  not  constitute  the  practice 
of  optometry,  as  the  same  is  defined  In  Chapter  101. 


(5}  Section  13503  provides  that, 

WA  person  Is  qualified  to  receive  a 
certificate  of  registration  as  a 
registered  optometrist; 

(a)  ftho  Is  at  least  twenty-one  years 

of  age. 

(b)  Who  is  of  f.;ood  moral  character  and 
temperate  habits-  * * *," 


ihen  follows  other  requisite  qualifications  that 
must  be  possessed  by  a person  before  he  is  entitled  to  receive  a 
certificate  of  registration  as  a registered  optometrist. 
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There  can  be  no  question  but  what  the  different 
subdivision*  of  this  section  arc  used  in  the  conjunctive,  and 
that  an  applicant  for  registration  as  an  optometrist  must  possess 
each  and  every  qualification  and  meet  all  of  the  requirements  get 
out  and  provided  for  In  such  section* 


(6)  Since  our  answer  to  your  question  number 
(1)  was  In  the  negative  the  question  propounded  in  your  paragraph 
(6)  drops  out* 


(7)  The  matter  submitted  for  answer  In  para- 
graph <7 > of  your  letter  Is  so  vague  and  indefinite  we  are  unable 
to  tell  what  you  moan  nor  is  the  form  of  advertisement  referred 
to  submitted  to  us*  We  suppose  you  mean  that  where  a department 
store,  for  instance,  advertises  an  eye  glass  or  spectacle  depart- 
men  , and  that  a certain  person,  registered  optometrist,  is  in 
charge  thereof  may  the  license  of  the  optometrist  be  revoked* 

. A registered  optometrist  Is  entitled  to  sell  bis  services  to  any 
person,  firm  or  corporation  desiring  to  use  the  came,  so  long  as 
he  keeps  within  the  bounds  of  the  Optometry  Act*  If  wo  under- 
stand your  question  we  see  no  ground  on  which  a license  of  an 
optometrist  could  be  revoked  upon  the  pre  iaa  stated  by  you. 


(8)  - (9)  The  questions  embodied  In  paragraphs 
(8)  and  (9)  of  your  letter  are  similar  In  essentials  and  In  prin- 
ciples Involvod,  and  we  answsr  the  same  accordingly* 

Section  7 of  Article  All  of  the  Constitution  of 

Missouri  reads i 


"Mo  corporation  shall  engage  In 
business  other  than  that  expressly 
authorized  in  Its  charter  or  the 
law  under  which  It  may  have  been  or 
hereafter  may  be  organized,  * * " 


Company  181  b. 


In  Lewis  Publishing  Company  v.  hural  Publishing 
103,  the  Supreme  Court  of  the  State  of  Missouri, 
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en  ianc,  In  Its  opinion  said* 

"The  law  la  well  settled,  and  It 
might  with  a c one 1 da r able  degree 
of  precision  be  stated  that  it  la 
elementary  that  a corporation  de- 
rives Its  being  and  life  from  the 
state  of  Its  creation, through  lta 
charter, and  that  It  possesses  only 
such  powora  and  authority  as  are 
granted  to  It  by  the  express  pro- 
visions thereof,  and  all  such  Im- 
plied powers  and  authority  which 
are  necessary  for  it  to  exercise  In 
order  to  perform  the  express  purposes 
so  granted,  (bee  State  ex  Inf,  v, 

Lincoln  Trust  Co.  144  -*o,  562,loc.clt. 
566,  46  5.  ft.  593.) 

'Of  course,  there  is  a further  limi- 
tation upon  the  right  of  a corporation 
to  exercise  powers  even  though  expressly 
granted  by  Its  charter,  namely,  the 
laws  of  the  state,  should  there  be  a 
conflict  between  the  powers  of  the 
corporation,  as  expressed  in  Its  charter, 
caused  by  mistake.  Ignorance,  or  by  any 
other  means  of  the  officials  Incorpora- 
ting tho  company,  and  the  lews  of  the 
state,  then  the  former  rust  yield  to 
the  supremacy  o;  the  latter-  the  laws 
of  the  state. ' w 


With  reference  to  corporations  and  officers 
and  agents  14A  C,  J.  page  347,  Section  2209,  states: 

"Since  a corporation  can  aot,  only 
through  Its  officers  and  agents,  all 
acts  within  the  powers  of  a cor ora- 
tion may  be  performed  by  agents  of 
Its  selection;  and  except  In  so  far 
as  limitations  or  restrictions  may  be 
Imposed  by  special  charter,  by-law,  or 
statutory  provisions,  the  sane  general 
principles  of  law  which  govern  the 
relation  of  agency  for  a natural  person 
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govern  the  officer  or  agent  of  a cor- 
poration, of  whatever  a*,  at  Ion  or  rank. 

In  reepeet  to  his  >osor  to  act  for  the 
corporation}  and  agents,  when  once 
appointed,  or  members  acting  In  thalr 
stead,  are  subject  to  the  sane  rules, 
liabilities,  and  Incapacities  as  are 
agents  of  individuals  and  private 
persons*  out  alnoe  a corporation  has 
not  all  the  rights  and  powers  of  an 
Individual,  it  oamiot  delegate  Its 
duties  to  others,  with  the  freedom  of 
an  individual*  ty  some  authorities 
a distinction  Is  drawn  between  a cor- 
porate act  performed  through  the 
Intermediation  of  a person  specially 
empowered  to  act  as  its  agent  or  Ita 
attorney  and  an  act  done  Immediately  by 
the  corporation  through  Its  own  adminis- 
trative officers  constituting  its  Inher- 
ent agencies*  " 


And  at  page  349,  Section  2211,  as  follows! 

"The  powers  of  the  officers  or  agents  of  a 
corporation  are  necessarily  limited  to  such 
acts  or  contracts  as  are  within  the  .wrposes 
for  which  the  corporation  was  organised  and 
the  powers  conferred  upon  It,  as  It  cant ot 
be  presumed  that  an  agent  has  authority  to 
transact  business  which  the  corporation  la 
not  by  Its  charter  authorised  to  engage  in} 
and  this  rule  applies  to  acts  or  contracts 
of  tbe  corporate  trustees  or  directors  since 
they  are  but  agent#  of  the  corporation* 

■here  the  power  of  the  corporation  to  do  a 
given  act  oeases,  as  by  Its  dissolution,  tha 
power  of  an  agent  of  tha  corporation  to  bind 
It  or  Its  funds  in  liquidation  by  doing  the 
prescribed  act  necessarily  ceases  also*  " 
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tthlle,  es  In  stated  In  Corpus  Juris,  the 
corporate  entity  Is  separate  and  apart  from  Its  members  or 
officers.  It  is  equally  true  that  a corporation  can  only  act 
by  and  through  Its  officers , agents,  employees  and  servants* 
The  acts  of  such  officers,  agents,  employees  and  servants, 
within  their  authority,  become  the  acts  of  the  corporate 
entity  for  which  it  Is  at  all  times  liable  and  responsible* 

The  officers,  agents,  employees  or  servants,  of  course,  could 
not  engage  In  a business  or  practice,  beyond  the  charter  or 
lawful  powers  of  a corporation,  so  far  as  the  corporation  Is 
concerned,  because  they  act,  for  It,  not  as  Individuals  but 
as  a corporation*  Since  a corporation  cannot  be  licensed 
to  practice  optometry,  it  has  no  authority  to  engage  In  such 
practice  by  means  of  employees  who  act  for  It.  There  Is 

anot  or  thing  that  Is  Important  to  keep  In  mind*  Thompson  on 
. Cor  orations,  Vol*  3, -‘action  2183,  page  343  states! 

"It  is  another  statement  of  the 
principle  to  say  that  corporations 
may  exercise  all  the  powers  within 
the  fair  Intent  and  purpose  of  their 
creation  which  are  reasonably  proper 
to  clve  offset  to  the  powers  expressly 
granted,  provided  they  do  not  violate 
the  charter,  the  public  policy  of 
the  state,  or  any  statute.1* 


The  questions  presented  by  you  In  paragraphs 
(8)  and  (9)  of  your  letter  are  similar  In  principle  to  the  situation 
discussed  by  the  court  In  .fitter  of  Cooperative  Law  Company,  198 
H,  Y*  479,  92  X*  15*  The  court  In  the  course  of  the  opinion 
soldi 


"The  relation  of  attorney  and  client  Is 
that  of  master  and  servant  in  a limited 
and  dignified  sense,  and  It  involves  the 
highest  trust  and  confidence*  It  cannot 
be  delegated  without  consent  and  It  can- 
not exlat  between  an  attorney  employed 
by  a corporation  to  practice  law  for  It 
and  a client  of  the  corporation,  for  he 
would  be  subject  to  the  direetlona  of 
the  corporation  and  not  to  the  directions 
of  the  client*  There  would  be  neither 
contract  nor  privity  between  him  and 
the  client, and  he  would  not  owe  even  tne 
duty  of  counsel  to  the  actual  litigant* 
The  corporation  would  control  the  liti- 
gation, tne  money  earned  would  belong  to 
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the  corporation  and  the  lawyer  would  be 
responsible  to  the  corporation.  His 
master  would  not  be  the  client  but  the 
corporation,  conducted,  it  may  be,  wholly 
by  laymen, organized  simply  to  make  money 
and  r ot  to  aid  in  the  ad  ministration 
of  justice  which  is  the  highest  function 
of  an  attorney  and  counsellor-at-law. 

The  corporation  might  not  have  a lawyer 
among  its  stockholders,  directors  or 
officers.  There  would  be  no  remedy  by 
attachment  or  disbarment  to  protect  the 
public  from  imposition  or  fraud, or  no 
stimulus  to  good  conduct  from  the 
tradition  of  an  ancient  and  honorable 
profession,  and  no  guide  except  the 
sordid  purpose  to  earn  money  for  stock- 
holders. The  bar,  which  is  an  institution 
of  the  highest  usefulness  and  standing, 
would  be  degraded  If  even  its  humblest 
member  became  subject  to  the  orders  of  a 
money-making  corporation  engaged  not  in 
conducting  litigation  for  Itself,  but  In 
the  business  of  conducting  litigation  for 
others.  The  degradation  of  the  bar  la 
an  injury  to  the  State.” 


One  licensed  to  practice  optometry  takes  on, 
to  a degree,  some  of  the  sa  e responsibilities  and  obi 1 at tone 
to  their  customers  as  have  been  so  faithfully  borne  and  kept  by 
physicians  and  surgeons  through  all  the  years.  The  duty  of  the 
optometrist  to  the  customer  calls  for  recognition  of  the  old 
truism  that  one  should  not  blow  both  hot  and  cold;  the  command 
that  we  cannot  worship  both  God  and  mammon  nor  can  we  faithfully 
serve  two  masters,  with  conflicting  interests.  think  an 

optometrist  employed  by  a corporation,  whose  sales  depended  on 
the  determination  of  the  necessities  by  its  employee,  would  be 
torn  between  such  distractions  in  serving  his  employer's  finan- 
cial interest  and  acting  with  fidelity  to  the  person  whose  eyes 
were  being  examined  that  it  would  come  dangerously  close  to  being 
a violation  of  public  policy  on  the  part  of  the  corporation  and, 
for  that  reason,  a violation  of  its  corporate  powers. 
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Ac  are  of  the  opinion  under  either  hypo- 
thesis submitted  In  your  paragraphs  (8)  and  (9),  that  the  cor- 
poration would  be  engaged  In  the  practice  of  optometry  and 
that  such  practice  is  beyond  the  , owers  that  may  be  granted  to 
a corporation  In  this  State. 


to  lei 


(10)  Webster  defines  the  word  "malpractice" 


"the  treatment  of  a case  by  a sur- 
geon or  physician  In  a manner  con- 
trary to  accepted  rules  and  with 
Injurious  results  to  the  patient  % 
hence,  any  professional  misconduct 
or  any  unreasonable  la  ek  of  skill 
or  fidelity  In  the  performance  of 
professional  or  fiduciary  duties; 
wrong  doing.  k question  of 
professional  malpractice  or  neg- 
ligence is  determined  by  what 
might  be  reasonably  required  under 
the  circumstances  of  the  case." 


ieheter  also  defines  the  word  "gross",  as  #e 
think  in  the  sense  In  which  it  is  used  In  the  optometry  law,  as: 

"Out  of  all  measure;  beyond  allow- 
ance; not  to  be  excused;  flagrant; 
shameful;  as,  a gross  dereliction 
of  duty;  a gross  Injustice;  gross 

carelessness.  " 


oy  the  use  of  the  word  "gross",  in  connection 
with  the  word  "malpractice"  the  Legislature  evidently  intended. 

In  providing  that  the  State  jpoard  of  Optometry  might  refuse  to 
Issue,  renew  or  might  suspend  or  revoke  any  certificate  of  regis- 
tration for  tho  practice  of  optometry  for  gross  malpractice, to 
convey  tile  idea  that  the  subject  must  have  committed  acts  of  a 
more  serious  nature  than  that  conveyed  by  the  use  of  the  word 
"malpractice"  standing  alone . As  the  definition  of  the  word 
"gross"  states,  trie  malpractice  committed  by  the  practitioner 
must  be  of  on  inexcusable,  flagrant  or  shameful  character  or  a 
gross  dereliction  of  duty  or  gross  carelessness  in  the  perform- 
ance of  services  under  hie  certificate  of  registration. 
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Not  having  any  particular  facts  before  us, 
wo  can  only  give  you  an  answer  to  your  question  In  general 
terras  and  every  case  would  be  determined  upon  Its  peculiar 
facts  and  a determination  of  those  facte  would  be  for  the 
board  under  the  rules  laid  down  above. 


(11)  Section  15509  provides  that  the  State 
ooard  of  Optometry  may  refuse  to  issue,  renew  or  say  suspend  or 
revoke  & certificate  of  registration  for,  among  other  reaeon bj 

"(e)  Advertising  by  means  of 
knowingly  false  or  deceptive 

statements." 


*<e  assume  the  subdivision  last  set  out 
contemplates  advertising  by  the  practitioner  himself.  If 
that  is  dime  we  do  not  understand  on  what  theory  It  could  be 
contended  that  the  practitioner  would  not  have  actual  knowledge 
of  the  statements  made  by  him  In  an  advertisement.  If  you 
mean  advert! a emene  made  by  another  with  reference  to  a 
practitioner  that  would  doubtless  call  for  proof  of  knowledge 
on  t ha  part  of  the  practitioner  as  to  the  advertisements  made 
and  proof  of  his  consent  to  such  advertisement.  ihe  latter 
would  be  true  If  advertisement  was  made  with  reference  to  a 
practitioner  where  the  name  of  no  one  was  signed  to  the 
advertising. 


(12)  Section  3d 7e  hevlsed  Statutes  Missouri 

1929  provides l 

"hvary  person  who  shall  wilfully 
and  corruptly  swear,  testify  or 
affirm  falsely  to  any  material 
matter,  upon  any  oath  or  affirm- 
ation, or  declaration,  legally 
administered.  In  any  cause,  matter 
or  proceeding,  before  any  court, 
tribunal  or  public  body  or  officer, 
and  whoever  shall  falsely,  by  swear- 
ing or  af  Arming,  take  ary  oath 
prescribed  by  the  Constitution  of 
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this  state,  or  any  law  or  ordinance 
thereof*  when  such  oath  shall  be 
legally  administered,  shall  be  deemed 
gu1 Ity  of  perjury," 


Subdivision  (g)  of  Section  13509  contains  in 
port  the  provision  following; 

"The  state  board  of  optometry  ay 
neither  refuse  to  issue,  nor  refuse 
to  renew,  nor  suspend,  nor  revoke, 
any  certificate  of  registration, 
however,  lor  any  of  these  causes, 

/unless  the  person  accused  has  been 
’given  at  least  20  days*  notice  in 
writing  of  the  charge  against  him 
and  a public  hearing  by  the  state 
board  of  optometry*  Upon  the  hear- 
ing of  auch  proceeding,  the  state 
board  of  optometry  may  administer 
oaths,  and  may  procure  by  its  sub- 
poena, the  attendance  of  witnesses 
and  the  production  of  relevant 
books  and  papers.  * * » » " 


The  last  quoted  portion  of  the  statute  empowers 
the  state  board  of  optometry  to  hold  hearings,  upon  proper  notice 
given,  and  provides  that  at  such  proceedin'  or  hearing  the  board 
may  administer  oaths  to  those  testifying  before  it.  Section  3878 
Includes  wilful  and  corrupt  swearing  or  testifying  by  a person 
under  oath,  and  as  to  any  material  matter  at  the  he  irlng,  in  any 
cause,  matter  or  proceeding  before  any  tribunal  or  public  body, 
Undoubtedly  a hearing  before  the  board,  on  a matter  properly  before 
It,  would  be  a matter  or  proceeding  and  the  state  optometry  board 
is  certainly  a tribunal  or  public  body  within  the  meaning  of  Section 
3878  and  we  therefore  answer  your  question  number  (12)  In  the  affirm- 
ative. 


(13)  Subdivision  (g)  of  Section  13509  contains 
the  further  prov i s 1 on , 

"any  circuit  court  or  any  judge  of 
a circuit  court,  either  in  terra  time 
or  in  vacation,  upon  application 
el  her  of  the  accused  or  of  the  state 
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board  of  optometry  may,  by  order 
duly  entered,  require  the  attend- 
ance of  witnesses  and  the  produc- 
tion of  relevant  books  and  papers 
before  the  state  board,  of  optometry 
in  any  hearing  relating  to  the  re- 
fusal, suspension  or  revocation  of 
certificate  of  rogi Stratton*  Upon 
refusal  or  neglect  to  obey  the  order 
of  the  coTirt  or  judge , the  court  or 
Judge  stay  compel,  by  proceedings  for 
contempt  of  court,  obedience  of  its 
or  his  order.  n 


If  proper  application  is  made  to  the  circuit  court 
or  any  judge  of  a circuit  court,  either  in  term  time  or  vacation,  in 
any  matter  or  proceeding  properly  before  the  board,  and  after  notice 
of  the  filing  and  hearing  on  the  application  is  given  to  the  adverse 
party,  we  see  no  reason  why  the  court  or  judge  could  not  proceed,  as 
for  contempt.  In  case  of  disobedience  of  the  order  of  the  court* 

In  other  words  the  court  or  Judge  may  exercise  the  powers  as  the  same 
are  provided  in  the  last  quoted  portion  of  Section  13509. 


(14)  The  raise  and  regulations  that  the  state 
board  of  optometry  are  authorized  to  make  are  only  such  rules  and 
regulations  as  will  enable  the  board  to  carry  out  the  purposes  of  the 
act.  ior  instance,  the  board  could  provide  the  forme  of  applications 
and  all  papers  required  to  be  filed  with  the  board,  it  may  fix  the 
time  and  places  of  its  meetings,  when  not  contrary  to  the  statutes, 
but  the  board  can  not,  for  instance,  provide  a ground  for  the 
refusal  to  issue  or  revocation  of  a license  in  addition  to  or  differ- 
ent from  those  grounds  provided  in  the  statute.  The  board  con  not 
make  law  but  It  can  make  si;ch  reasonable  rul?s  and  regulations  as 
will  make  practical  the  carrying  Into  effect  and  the  operation  of 
Chapter  101* 

Very  truly  yours. 


aiLaSET  UiMd 

Assistant  Attorney  General, 

APPKGVKP* 


r.ox  M5XTH1Q3X 

Attorney  General. 
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Qcnpt roller  Hal* 
Federal  eaorv©  tank 
Mat  Untie,  ttnouri 


i Mar  Mr.  Oof^tr oiler  i 


liila  latter  coiswers  your 
oral  request  on  the  telephone  this  afternoon  as 
to  the  powers,  authority  ami  duties  of  Honorable 
Frank  a.  i rris,  leutouant  Governor  of  the  dt&te 
of  Mieeourl  In  the  absence  >f  Governor  Ouy  B.  park 
from  the  stnte  of  Hlsecnflrl. 

t remor  Ouy  9.  Pari;  at  this 
time  la  now  absent  t*>m  the  itate  of  Klseourl  on 
hlo  way  to  the  City  of  laeranento  in  the  3t&te  of 
California  and  will  not  return  for  a period  of  emso 
weeks.  lionorabie  Frank  Q.  Harris  la  the  duly  quali- 
fied and  elected  Lieutenant  Governor  of  the  'tate 
of  Uiasourl  and  on  this  date  la  exerol  lng  and  per- 
forating, and. until  the  return  to  the  btate  of  Missouri 
of  Governor  Guy  !?.  Park,  will  exercise  and  perform  all 
of  the  powers  am;  duties  of  Governor  Ouy  B.  v-ork  as 
the  0 vemor  of  the  state  of  Fioeouri.  Honorable 
Frank  G.  Harris,* t^utenant  Governor,  la  now  ceoupyin,; 
u*e  offioe  of  the  Governor  of  the  at  te  of  Missouri 
at  the  request  of  and  notification  frora  Oovemor  Guy 
B.  Park. 

Gootlon  16  of  Artiaie  V of  t!ie 
Constitution  of  the  : t-te  of  Missouri  provide  « aa 
foil  we: 


"In  ck-m  of  death,  deviation  or 
Irr  oao:  ment,  absence  fr>M  the  Itata 
or  other  disability  of  the  O vemor, 
t o power  ®,  duties  anti  emoluraents 


Ouoptoro ti 07  ti.o 
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of  t:» 
tbo  tom,  ^ 


for  tftu  soolUuo  of 


pea 


it  aoru.'ttj*.* 


man*  tbo  fartQuina  pro* 
rioiuno  of  UK)  Or.utltutlun  and  tho  a*  vo  at \4«  of 
ao  avo  of  Vjo  opinion  tiiat  t&o  Usv/rtbio 
3.  I*jrriat  .la  ■ tenant  Oototoj#  of  tins  fV«a 
of  Mo  ouri,  i**i  too  rtcM«  I*  ‘MS’  m*1  aufl^jrltty 
to  ■ >o57fom  and  diao;  Argo  nil  of  tne  purtra  ona  fcio 
cV.it loo  of  Cm-ootodt  Otar  B.  fork  uiti-  tno  roturu 
of  too  :.atu*r  to  Uu  t -£.o  of  llotx>  art,  ahloh  In* 
O-ufeuf  fid  rig:  it  to  ociolvo  all  ivxaayo  Joo  tho  ltd  to 
of  ioi>  - rl  w«ot  *>?  payabi*  by  o.-aal  or  ctlumrioo 
and  jftotto&  ;>aya;>' o to  Or«ar!Vir  Onr  !).  rv)(  or 
o trosruiou  4U.  ttio  vt  M In  tbo  ocJLu  l^rnt  3.  norria, 
lo  ta  arct  notwnnr,  t>  endorse  nemo  of  fiwwrt 
CSnj f n.  :»r*artt  on  mr  puprr,  c.iool:  or  inotroaont 
for  tbo  purpoo  of  rcoolvin^  raid  Moneys. 


i?axjot£u.My  oojjnlttod. 


otuanr 

. Aortatent  Attorney  Oeoaoi* 
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DENTAL  BOARD:  Application  of  Sentte  Bill  134  to  funds. 


September  1,1933 


Dr.  Geo.  E.  Halgh 
Secret  ry 

Missouri  Dental  Board 
Jefferson  City,  Kiss  uri 


My  Dear  Dr.  H&igh: 

Ackno wl • dgmen t is  herevlth  made  of  your  request  for 
an  u inion  of  this  office  respecting  Senate  Bill  # 134,  on  the 
three  following  questions) 

"1.  shut  wil  bo  the  disposition  of  the 
funds  that  axe  In  the  treasury  of  the 
Dental  Board  when  this  law  goes  into  effect 
July  34thT 

3.  The  law  reads  that  all  funds  are  to 
be  placed  in  the  State  Treasury  at  stated 
inter  wil  . Kindly  give  me  an  o Anion  as  to 
the  term  stated  intervals. 


3.  The  fiscal  year  of  the  Dental  Board 
ends  ioptexiber  30th.  Z should  like  an 
o inion  as  to  what  effect  this  lav  will  have 
on  the  funds  in  the  St; te  Treasury  that  is 
credited  to  the  Dental  Board  of  the  biennial 
period.  * 

senate  Bill  # 134,  ae  f ^und  at  p ge  414  of  the  Missouri 
Laws  of  1933,  reads  as  follows: 


* All  fees,  fun  is  net  moneys  from  «?hat  soever 
source  received  by  any  department,  board, 
bureau,  commissi un,  institution,  official  or 
a ency  of  the  »t  te  government  by  virtue  of 
any  law  or  rule  or  regulation  made  in  accord- 
ance with  any  law,  shall,  by  the  official 
authorised  to  receive  suae,  and  at  stated  inter 
vala,  be  placed  in  the  state  trees  xy  to  the 
credit  of  the  particular  purpose  or  fund  for 
which  collected,  and  shall  be  subject  to  appro- 
priation by  the  wea&ral  Assembly  for  the 
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particular  purpose  or  fun-  for  which 
collected  during  the  blennluoi  in  which 
collected  ^nd  appropriated.  Th  un- 
expended balance  remaining  In  all  such 
funds  (except  such  unexpen. «d  balance 
as  may  remain  in  any  fun  authorized, 
collected  nd  expended  by  virtue  of  the 
provisions  of  the  Constitution  of  this 
State^ , aha.il  at  the  end  of  the  biennium 
and  after  all  war.*  ants  on  same  have  been 
discharged  and  the  appro  rlatlon  thereof 
has  lapsed,  be  tr&nsf erred  md  placed  to 
the  credit  of  the  ordinary  revenue  fund 
of  the  state  by  the  state  treasurer.  Any 
official  or  oth.r  prson  who  shall  willfully 
fell  to  comply  with  any  of  the  provisions 
of  this  section,  and  any  person  who  shall 
willfully  violate  any  provision  thereof, 
shall  b deemed  guilty  of  a misdemeanor} 
provided,  th  t In  the  case  of  siate  < ducat ton- 
al Institutions  there  Is  exoepted  bhrefrom, 
gifts  or  trust  funds  from  whatever  source; 
appropriations,  gift  or  grants  from  the 
Federal  Government,  private  organlz  tions 
and  individuals;  funds  for  or  from  student 
activities,  farm  or  housing  activities,  and 
other  funds  from  whloh  the  whole  or  some 
port  thereof  may  be  11  ble  to  be  re  aid  to 
the  peron  contributing  the  same,  and  hos- 
pital fees;  all  of  which  excepted  funds 
shall  be  reported  in  detail  quarterly  to  the 
Gove  nor  and  biennially  to  the  General  Assem- 
bly. * 

In  considering  your  first  inquiry,  I advise  that  it  baa 
been  the  opinion  of  tills  ofilce  that  this  Act  Is  prospective  In  its 
operation.  There  is  certainly  nothing  in  the  section  which  could  be 
Interpreted  as  giving  It  a retrospective  operation.  There  being  no 
aanlfest  intention  of  retrospective  op:  ration,  the  *ct  will  be 
uper  tlve  prospectively  only.  Tills  is  the  settled  law  of  this  state 
Judge  Sherwood,  In  the  case  of  Leste  v.  The  State  Bank  of  3t.).oul8, 
115  Ho.  184,  reviewed  the  authorities  on  the  subject  and  stated  as 
follows  on  page  185 t 
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"In  owns  train;  at  tutea  la  reg  rti  to  she  the* 
their  etion  is  tu  be  proa  cetlve  or  rctco- 
;ectl ve,  all  the  adjudicated  c-aees  and  oil 
the  text-writers  *lth  unbroken  uni  fu  rr.lt  y 
unite  in  declaring  'that  they  are  to  operate 
prospectively  and  not  otherwise  unlees  the 
in  eat  that  they  are  to  oper-  te  in  such  an 
unusuU.  vuy,  to-  it,  retro fipectively,  la 
Donlfeated  on  the  face  of  the  statute  in  a 
annex  altogether  fre  frou  ambiguity. * t- te 
ex  rel.  v,  Auditor,  41  Mo*  3&;  tate  ex  rel. 
v,  Fer,  aeon,  6 2 So*  7 } Thunpaon  v.  ihnith, 

8 Mo*  723;  tatc  ex  vel*  v,  aaya,  62  o* 

576*  In  the  o sc  last  cited  the  rule  la 
announced  by  vwlug,  J.  in  words  still  ntore 
emphatic*  lie  s ays  j * statutes  ' fu-e  not  to  be 
construed  as  hawing  a retrospective  effect 
unless  the  intention  of  the  legislature  la 
ol early  expressed  th  t they  shall  so  o or  te, 
and  uni  . aa  the  1 Jirunge  employed  adnita  of 
no  other  construction.  * The  a ne  nils  la 
stated  by  Mr.  ;©dg»leki  * Court n refuse  to 
give  statutes  a retroactive  obstruction  un- 
less the  Intention  la  clc  r and  positive 
aa  by  n possibility  to  afiralt  of  any  other 
oonntmotlon.  * Construct  ion  of  at  tutory 
and  Const 1 tut lon&l  Law,  166,  et  seq. , . nd 
oases  cited.*  • •• 

Tho  fees  collected  by  the  board  prior  to  July  34,  1933, 
were  o^l looted  under  the  law  ns  existed  prior  to  the  en  .ct.jent  of 
denote  dill  124.  -uoh  fees  ware  collected  under  the  provisions  of 
motion  13173,  H.  li*  Mo.  1929, 

* *to  provide  m no  f.>r  currying  out  nd 

enforcing  the  pro vi alone  of  t. la  chapter  (chapt- 
er 106),'  • 

and  under  such  xo  visions, 

“ Ail  expenses  and  a lory  provided  for  in  this 
chapter  (1C6)  shall  be  paid  frwn  the  fees 
received  by  the  board  under  the  provisions 
of  this  chapter  end  no  part  o sal  a Varies 
or  ex  .enoas  shall  at  any  tick  be  paid  out 
of  any  funds  In  the  etrtc  treaoury.*  • 

Accordingly,  the  Dental  bo-xd  was  and  etlll  1 • self- supper  ting. 
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The  fees  coll  toted  prior  to  July  24th  were  collected  to  pronote  the 
objects  of  the  board,  free  from  and  unfettered  by  Legislative 
Appropriation.  To  subject  such  fees  to  the  provisions  of  Senate 
Bill  124,  would  be  to  place  a retrospective  construction  upon  said 
*ot.  This  should  not  be  done. 

From  the  foregoing,  lt  is  the  opinion  of  this  of floe,  that 
the  funds  on  hand  on  -July  24,  1933,  are  unaffected  by  the  tnaotraent 
of  Senate  Bill  124,  and  can  properly  be  expended  by  the  board  under 
Chapter  106  R.  3.  '-o . 1829,  In  meeting  the  legitimate  obligation 
of  the  board  the  same  as  though  'enate  Bill  124  had  not  been  enacted 
and  that  on  dept  ember  3Cth,  your  Board  should  make  the  reports  and 
pay  Into  the  Treasury  of  the  State,  any  balance  of  funds  collected 
prior  to  July  24,  1933  as  *y  remain  unexpended  on  September  30, 
1933.  It  Is  our  further  or lnlon  that  11  fees  collected  nubse meat 
to  July  24,  1933,  should  be  kept  In  a separate  fund  by  you  and  paid 
Into  the  3tate  Treasury  to  the  credit  of  the  Board  at  stated  Inter* 
vals  as  provided  by  tkn&te  Bill  134. 

Tour  second  inquiry  reads  as  follows! 

"3.  The  law  reads  that  all  funds  are  to 
be  placed  in  the  State  Treasury  at  st  ted 
Intervals.  Kindly  give  me  an  opinion  as 
to  the  term  stated  Intervals. * 

T&ls  same  question  was  asked  of  this  office  by  Eugene  Fir 
President  of  the  state  Teachers  College  at  Klrksvllle,  respecting 
the  application  of  the  term  to  that  Institution.  In  reply  thereto, 
Ur.  Lamb  of  this  office  wrote  Ur.  Fair  In  an  o lnlon  dated  July  13, 
1933,  as  follows! 

* * ‘The  official  authorised  to  receive  the 

moneys  affected  by  the  above  Bill  is  required 
at  stated  Intervals  to  place  such  money  in 
the  state  treasury.  As  to  what  is  meant  by 
the  words  *at  stated  Intervals'  or  as  to  who 
shall  say  what  is  to  be  considered  stated 
Intervals,  the  Bill  Is  silent,  fe  think  the 
words,  'at  stated  intervals'  should  be  con- 
strued as  meaning  with  reason  ble  promptitude 
and  as  to  what  would  be  reasonable  promptitude 
might  depend  somewhat  on  the  amount  of  the 
collections  of  the  department  or  institution 
of  the  state  required  to  remit  same.  However, 
the  State  Treasurer  being  In  charge  of  the 
3t*te  finances.  Is  the  one  best  qualified  to 


Hon.  ueo.  £.  Haigh 


-5- 


September  1,1933 


apply  this  term  to  the  particular  Institu- 
tion Involved,'  * ** 

It  Is  apparent  th  t the  Legislature  realized  that  one  rule 
or  one  set  'stated  Interval1  would  not  be  c.  nduolve  to  efficiency 
when  applied  to  all  boards,  etc. , and  th  t the  operation  of  the 
particular  board  or  Institution  and  the  laws  governing  the  fees  and 
Income  of  suoh  institution  should  all  be  considered  in  arriving  at 
the  Interpretation  of  the  term  as  applied  to  suoh  board  or  Institution. 

In  considering  these  matters  we  call  attention  to  portions 
of  section  13563  ft.  3.  Mo.  1930,  reading  as  follows! 

“Seo*  13563,  ul  cense  a— fee  a— license  to 
be  al splayed,  how.— After  a person  shall 
have  been  registered  nc  shall  have  re- 
ceived a c-rtlfioate  of  registration*  * * 
then  upon  request  of  such  p rf on  and  the 
payment  to  said  board  of  the  sum  of  one 
dollar  ($1.00)  the  applicant,  shall  be 
entitled  to  a license,*  * * All  licenses 
to  practice  dentistry,  • * *so  issued 
shall  expire  on  the  30th  day  of  November 
of  each  year;  a 1 persons  who  practice 
dentistry  or  dental  surgery  * * • shall 
renew  their  license  on  or  before  the  30th 
day  of  November  of  each  y*  ar  for  thu  y^ar 
beginning  on  th-  30th  day  of  November  of 
each  calendar  year.*  • 

The  forgoing  license  fees  constitute  SO  i>  of  the  Income  of 
Bo  rd  as  shown  by  the  annual  report  of  the  Board  to  the  Governor. 

As  these  licenses  are  required  to  be  obtained  on  or  before  November 
30th  of  each  year,  this  large  portion  of  the  Board's  Income  Is 
collected  during  November  and  December,  and  these  fees,  then  collect- 
ed, must  be  sufficient  to  meet  the  expenses  of  the  board  until  the 
next  November.  It  was  with  knowledge  of  this  situation  th* t the 
Legislature  provided  in  ueetion  13574  ft.  3.  No.  1939,  that  the 
fiscal  year  of  the  Board  should  run  fror  October  1st  to  September 
30th,  and  that  upon  *ept ember  30th,  the  funds  unexpended  should  be 
paid  Into  the  general  revenue  fund  of  the  iiti  te.  Under  . n/vte  Bill 
134,  any  funds  unexpended  at  the  end  of  th*  biennium  are  to  be 
transferred  to  the  general  rt venue  fund  of  the  st^te.  Accordingly, 
unless  the  stated  interval  Is  mrde  to  fit  the  needs  of  the  Board, 
the  Board  may  find  that  the  income  for  licenses  la cued  in  November, 
1934,  will  be  paid  into  the  State  Treasury  to  the  credit  of  the 
Board  prior  to  0 camber  31,  1934,  and  on  that  date,  the  unexpended 
balance,  which  will  be  a substantial  sum,  will  be  transferred  to 
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the  General  Revenue  fun,  under  the  pr ,vi:ion£  of  n te  hill  1.74. 

The  Board  would  then  b<  without  funds  to  operate  from  January  1, 

193  to  the  following  Sovenber,  for  as  we  have  heretofore  ahown,  the 
B-rxd  has  n funds  upon  which  to  craw  except  those  which  It 
col  ecta.  This  Is  true  under  Sen  te  Hill  134  as  well  s under  the 
1 w prior  thereto. 

t 

As  heretofore  stated,  It  has  been  our  opinion  that  the 
3tate  Treasurer  1 the  one  to  detar  lne  trltet  'staged  Inter?' Is* 
mems  in  reference  to  your  board,  but  it  >a*ght  be  arivls'ble  for 
you  to  discuss  the  forgoing  with  him  so  that  he  3ay  be  fully 
- dwieed  when  making  the  decision. 

Tour  third  luqulry  rads  as  follows l 

3.  The  flso&i  year  of  the  Dental  Board 
ends  September  30th.  1 eh  uld  like  an 

o inion  as  to  what  effect  this  law  will 
have  on  the  funus  in  th*.  state  Tr  isury 
tn  t Is  credited  to  the  Dental  Beard  at 
the  biennial  period. * 

la  answering  your  first  Inquiry,  wt  advised  that  e to 
funds  collected  prior  to  July  34,  1933,  Sen  te  Bl  134  was  In- 
operative.  As  to  such  fund':,  yuux  fiscal  ye:  r ends  epteaber  30,  1933 
ud  upon  that  date  you  should  remit  the  unexpended  portions  of  fund* 
collected  prior  to  July  34,  1933,  to  the  3t' te  Treasurer  and  section 
13974  R.  3.  Mo.  1939.  As  to  funds  oolledted  after  -Tuly  34,  1933, 
those  funds  should  be  kspt  Intact  and  at  the  end  of  th»-  * et  ted 
Interval*  transmitted  to  the  Slate  Treasurer  is  provided  by  Senate 
BIU  1 4. 


The  forgo  in*  is  the  proper  applicati  a of  the  law  to  your 
partloul  &r  Bo  id,  as  In  the  o inion  of  this  of  floe.  :ien  te  Bill  13  4 
is  a gen- rat  ot,  applying  to  11  boards,  institutions,  etc.,  ^n»i 
pre  orlbes  a near  a uniform  procedure  s Is  possible  by  means  of  a 

fencral  law.  Under  uch  cirouia  t nc  8,  while  th  gcm-fr  i law 

a n te  Bill  54)  nd  the  special  law  < otion  13574)  are  to  be  con- 
strued together  so  s to  give  effect  t»  erch.  If  poeelb  e,  yet 
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if  they  are  irreconcilably  inconsistent  In  son?  respect,  the  later 
general  lav  prescribing  a general!  uniform  procedure,  will  t ke 
precedence  of  the  earlier  special  lav  Insofar  as  they  are  inconsistent. 
The  two  laws  are  Inconsistent  in  that  Section  13574  R.  3.  o.  1939, 
requires  the  unexpended  balance  of  she  Beard's  fund  to  be  transferred 
to  the  General  Revenue  Fund  of  the  State  on  September  30th  of  each 
year,  while  Senate  Sill  134  requires  she  unexpended  balance  in  the 
Board* s fund  to  be  tr  nsf erred  to  the  General  Revenue  Fuad  on 
December  31  et  of  each  beinnlum. 

The  purpose  of  Senate  Bill  124  was  to  subject  the  fees, 
moneys  and  funds  of  the  various  st  te  boards  and  institutions  to 
leglsl  tive  appropriation  and  to  keep  a check  upon  and  a record  of 
the  receipts  and  disbursements  of  those  bodies.  In  1931  the 
legislature  passed  an  act,  found  on  pa*-  e 157  of  the  Lavs  of  1931, 
requiring  the  Board  of  Barber  Examiners  to  deposit  their  funds  in  the 
t te  Treasury  and  subjecting  such  fun ,3  to  legislation  appropriation. 
The  Court  considered  the  history  of  the  act,  which  seem'  appropriate 
here,  and  expressive  of  the  legislative  intent  leading  to  the  passage 
of  fl.nate  Bill  134.  e find  this  statement  at  pare  45  of  Volume  304, 
Ml  eourl  Reports,  reporting  the  c as  of  stats  ex  rel.  Ke '-filer  v. 
Haokm&nn : 

"•  * "The  relator,  give  a history  of  the 
legislation  relating  to  the  Bo  rd  of  Kzam- 
lners  for  Barbers,  ah  wing  that  before  the 
Act  of  1931  the  moneys  collected  by  the 
board  vere  not  paid  Into  the  S .ate  Treasury. 

There  was  n way  to  keep  track:  of  the  money 
which  the  board  re  eivem  and  disbursed;  the 
reason  for  having  the  money  paid  into  the 
tute  Treasury  was  that  a check  might  be 
kept  upon  the  receipts  and  disbur sonants. 

The  relators,  no  doubt,  are  correct  in  that 
reasoning  an  to  the  purpose  of  the  apt. ' * •• 

Having  determined  that  Senate  Bill  134  is  a { ener&l  lav 
to  estatxlah  a uniform  system  for  handling  the  funds  of  the  boards. 
Institutions,  etc.,  of  this  state,  the  stot  ment  of  Judge  Hays  in 
tbe  case  of  state  ex  rel.  v.  Koeln,  0 3.  V.  (3d)  750,  is  applicable. 

In  ti  is  oa&e,  two  special  lavs  governing  pay  eut  of  delin  uent  taxes 
had  been  enacted  by  tbe  57th  General  Assembly  &f fee ting  the  City  of 
^.  ..ouls  only.  Another  neral  act,  known  as  Senate  Bill  80,  had 
been  enacted  by  the  same  asee  oly  laying  down  a eneral  nro cdure 
or  system  for  the  collection  of  delinquent  taxes  all  over  the  st'te. 

In  determining  which  of  these  laws  should  control  the  collection  of 
delinquent  ta»a  In  the  City  of  dt. Louis,  the  Court  stated  on  page 
75b,  et  aeql 


Hon.  ueo.  £.  Haigh 
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September  1 , 1933 
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• The  whole  purpose  of  the  many  and  harm- 
onious rules  of  st  tutor y construction  is  aid 
to  be  to  aid  in  arriving  at  the  Intention  of 
the  beglsleture,  as  ascertained  from  the  enact- 
ment itself,  by  callfcdg  in  aid  .such  of  the 
rules  as  ?ppear  to  have  apodal  application  to 
the  particular  statute  under  consideration.  Xn 
furtherance  of  such  purpose  we  adopt  nd  apply 
in  this  case  a rule,  or  coablnation  of  rules, 
expressed  in  the  following  quotation:  'While 
the  rule  is  that  a general  affirmative  act,  or 
the  ge  neral  provisions  of  an  not,  without  express 
words  of  repeal,  ordinarily  will  not  repeal  or 
affect  a previous  special  or  local  act  on  the 
same  subject,  yet  it  Is  not  a rule  of  positive 
law,  but  one  of  construction  only;  a special 
act  io ay  be  impliedly  rep  sled  by  a general  one 
and  the  Question  whether  It  has  been  so  repealed 
is  always  one  of  legislative  intention.1  Schott 
v.  Continental  Auto  Ins.  Underwriter  , 3:-:8  ho. 

93,  31  3.  ».  (2d)  7;  &9  C.  J.  Chap.  o36;  'The 

special  act  le  not  repealed  unless  a different 
intent  la  plainly  manifested,  or  whore  the  tjp 
jJgt-B  MS.  .toafeaafiU^Ji.  lhPQ*fl»tent  or  repug- 
nant, or  an  ere  the  > ener  1 act  covers  ths  whole 

-tfU SSX  a.XiS£  xl  the  * 'fillll 


cisorly  Ag.1  bllph  & uniform  ruli 

aSSm  &THL  *mL aTuBSur 


It  is  accordingly  the  opinion  of  this  office  that  any  pro- 
visions of  Chapter  106  R.  3.  Mo.  1939,  which  are  irreconcilably  incon- 
sistent with  Senate  dill  134,  are  repented  by  the  latter  law  Insofar 
as  ao  Inconsistent;  that  all  fees,  funds  me  moneys  received  by  the 
Dental  Bo- rd  subsequent  to  July  34,  1933  are  subject  to  the  provisions 
of  .enate  Bill  134;  and  that  the  last  payment  of  moneys  Into  the 
general  rev  nue  fund  under  the  provisions  of  Section  13574  R*  3, 
lc29,  ahoul  be  made  September  30,  1933,  transferring  to  aid  fund 
any  b lance  of  funds  collected  by  the  board  prior  to  July  24,  1933, 
and  remaining  unexpended  on  September  30,193.  . 

Respectfully  submitted. 


a / i'  v : 


HA<RT  0.  va  TKCR,  JR., 
Assistant  Attorney  dener  1. 


Attorney  ttene  al. 


•l  : 


kLISSOURI  DENTAL  BOARD: 
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Exhibit  submitted  by  Chair ex  R.  Mendlick 
not  sufficient  to  qualify  him  to  take 
examination.  . 


November  4,  1933. 


Non.  Geo.  E.  Haigjb,  Secretary, 
Missouri  Dental  Board, 
Jefferson  City,  Missouri. 


Dear  Sir: 


This  department  is  in  receipt  of  your  request  for 
an  opinion  on  the  following  set  of  facts: 

"Please  find  enclosed  copy  of  a 
communication  I received  from  Mr. 

Charles  R.  Mendlick  of  Kansas 
City,  Missouri.  This  party  is 
presenting  same  to  the  Dental 
Board  in  lieu  of  a diploma  from 
a reputable  Dental  College.  I 
will  appreciate  an  opinion  from 
your  department  as  to  whether  you 
would  consider  him  eligible  to  take 
the  Missouri  Dental  Board  examina- 
tion. * 

The  communication  received  from  Mr.  Charles  R.  Mendlick 
as  attached  to  your  letter  is  as  follows: 

" Berlin,  N.W.  10 

September  1933 

To  whom  it  may  concern: 

We  here  undersigned,  will  varyfy  the 
fact,  that  Doctor  Charles  R.  Mendlick 
has  studied  dental  science  at  the  Kaiser 
Friedrich  Wilhelm  Universitat  in  Berlin 
and  as  to  our  memory  has  finished  same 
school  and  granted  a Degree  of  K.R.  DR. 

The  dates  are  faint  to  memory,  but  will 
say,  that  the  time  of  his  studies  has 
been  at  the  Universitat  four  years  ending 
in  A.D,  1913.  We  can  say,  that  he  has  not 
missed  any  schooling  from  ohildhood  until 
he  graduated. 

We  are  very  sorry  to  lose  him  from  our 
country  and  we  hope  that  his  wellfare  is 


Hon.  Geo.  E.  Eaigh 
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Nov.  4,  1935 


Is  well  founded,  in  the  new  world, 
"e  hope  this  will  be  sufficient  to 
grant  Doctor  Charles  R.  Mendlick 
all  the  consideration  towards  his 
future  as  he  is  well  worth  the 
effort. 


Signed, 

(6  signatures)  " 

This  document  Is  signed  by  six  gentlemen,  but  there  Is 
nothing  in  the  exhibit  showing  any  connection  of  these  gentlemen 
with  the  University  in  Berlin.  They  have  merely  signed  their 
names. 


I. 

Salifications  of  applicants 
necessary  to  taSe  examination. 

Sec.  13560,  R.S.  tto.  1929  provides  In  part  as 

follows : 


"Each  applicant  must  be  at  least 
twenty-one  years  of  age,  of  good 
moral  character  and  reputation,  and 
must  show  that  he  or  she  is  a graduate 
and  has  a diploma  from  a reputable 
dental  college,  or  the  dental  depart- 
ment of  some  reputable  school  or  uni- 
versity which  maintains  a required 
course  of  study  eaual  to  that  required 
under  this  chapter  and  requires  for 
entrance  in  said  dental  department 
a high  school  diploma  from  an  accredited 
high  school  or  credits  which  are  approved 
by  the  registrar  of  the  state  university 
of  Missouri,  so  that  said  students  could 
be  admitted  to  the  state  university  as 
bona  fide  student  and  a candidate  for 
a degree  without  conditions.  A graduate 
from  a foreign  dental  school  or  dental 
department  of  a foreign  university  shall 
satisfy  the  state  board  of  examiners 
that  he  is  a graduate  of  an  accredited 
high  school  or  has  the  equivalent  to  a 
number  of  credits  and  that  he  has  attended 
an  American  dental  school  for  one  or 
two  years  as  the  board  may  deem  essential 
to  give  them  training  equivalent  to  that 
offered  by  other  applicants  who  are 
graduates  of  American  dental  schools. 


Hon.  Geo.  E.  Haigh 
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Not.  4,  1933. 


From  a consideration  of  the  above  statute  it  is  apparent 
that  a graduate  from  a foreign  dental  school  or  the  dental  department 
of  a foreign  university  must  satisfy  the  State  Board  of  Examiners 
(1)  that  he  is  a graduate  of  an  accredited  high  school  or  has  the 
equivalent  to  a number  of  credits;  and  (2)  that  he  has  attended 
an  American  Dental  School  for  one  or  two  years,  as  the  Board  may 
deem  essential. 


CONCLUSION 


From  a consideration  of  the  foregoing,  it  is  the  opinion 
of  this  department  that  the  communication  received  from  Mr.  Charles 
R.  iJendlick,  as  set  out  in  this  opinion,  is  not  sufficient  to  qualify 
him  to  take  the  examination  given  by  the  State  Board  of  Dental  Exam- 
iners. This  communi cation  is  merely  a statement  signed  by  six  gentle- 
men that  Charles  ft.  iJendlick  studied  dental  science  in  the  Kaiser 
Friedrich  ffilhelm  Universitat  in  Berlin.  There  is  nothing  officially 
connecting  the  communication  with  the  University. 

In  addition  the  applicant  has  not  furnished  any  evidence 
that  he  is  a graduate  of  an  accredited  high  school,  nor  is  there 
any  evidence  that  he  has  attended  an  American  Dental  school,  all  of 
which  is  required  by  See.  13560,  R.S.  Mo.  1929. 


Respectfully  submitted. 


JWH : AH 


JOHN  W. 

Assistant 


EOFFlfAI:,  Jr., 
Attorney  General 


APPROVED : 


ROT  LicHTradE", 

Attorney  General. 


TAXATION;— Tax  suit  may  proceed  to  Judgment  after  December  31,  1333 
If  filed  before  July  2b,  1933, 
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Jl  vender  17,  1933 

Hon . 3 1 eve  Hal  1 ey 

Collect  r of  Revenue 
Rar.y  County 
Caeevll  e,  Missouri 


r 1 


*y  Dear  Ur.  Briley; 

«e  a oiaio w edge  receipt  of  /our  is  1 1 e r of  November 
lb,  1933,  requesting  an  o ini on  of  this  office  as  follows; 

"1  see  from  the  newspaper  that  there  la  a 
recent  o Ini on  from  , our  of floe  in  regard 
to  the  new  tax  law  being  i .o  eratlve  m 
Personal  Jack  Taxes  ana  as  toe  re  are  a few 
tax  colts  pending  in  oarrj,  Oounty,  Hiss  uri, 
t>iat  sere  filed  in  tne  Oircu.it  0 >urt  d ring 
the  year  1932  for  de  Inquest  taxes  on  Re-  1 
Sstate  Z write  to  ask  the  o inion  of  your 
offioe  In  regrrd  to  them,  still  it  be  legal 
to  pursue  them  on  the  Judgment?  There  are 
no  personal  tax  suits  tt/aung  them. 

I see  by  House  Bill  Mo.  44  passed  by  the 
Hen  era  .Assembly  April  1st,  1933,  " If , on 

the  First  Day  of  January  of  any  year,  any 
of  eaid  lands  or  town  lots  o -atalaeu  in 
said  1 Back  Tax  B >ok*  remain  un  adeemed.  It 
shall be  the  duty  of  the  Col  eotor  to  pro- 
ceed to  enforce  the  payment  of  trie  payment 
of  the  taxes  charged  e gainst  such  tract  or 
lot,  b/  suit  in  a Co  ;rt  of  competent  Juris- 
diction  of  the  Oou  ity  where  the  veal estate 
is  situated  etc.**  As  our  tern  of  court  Is 
in  session  I will  be  p. eased  if  you  will  send 
me  your  o inion  at  an  early  ciate." 

In  dealing  with  your  inquiry  we  shall  divide  it  into 
the  two  fo  lowing  subdivisions; 


Hun,  fit  eve  Halley 


November  17,1933 


1. 


HOUSE  BILL  NO.  44,  PA  SKD  BY  THE  57th 
OENEHAL  ASdKMb;.*  INEFFECTIVE  AFTER  JULY 
3*,  1933. 

Tala  off  ice  u&a  heretofore  held  in  an  o inion  dated  August 
8,  193-',  to  the  :>t awe  Tax  Commies ion , that  House  Hill  4 4 which  was 
a reenactment  of  Section  9983  k.  S.  ho.  1 39,  with  a proviso  added 
thereto,  war  Intended  to  transfer  the  duties  uf  the  delinquent  tax 
attorney  to  tne  < rosec  ting  Attorney  from  the  time  It  was  effective 
until  Senate  911  94  became  effective  on  July  2b,  1933,  In  this 

o inion  we  strteu  as  follows l 

* Having  concluded  that  the  sole  Intent  of 
Rouse  Bill  44  was  t provide  that  the  Pro- 
secuting Attorney  of  Qreene  County  also 
act  as  Delinquent  T*x  Attorney,  we  re  of 
the  o inion  that  House  Bill  44  is  only 
operative  as  ennotea  (subject  to  senate 
BUI  80)  up  to  July  34,  1933." 

Having  concluded  that  you  are  nt  authorised  to  proceed 
at  this  time  under  H -use  Bill  44,  we  shall  turn  to  Senate  Bill  94 
and  determine  what  course  you  are  permitted  t pursue  under  that 
Act. 


II. 

SUITS  FQK  DELIS^UENT  TAXES  FILED  IN  1933 
HAY  BE  i.EOAbLY  EDUCED  T JUDCHklT  URUEk 
H MATS  dlLL  94  AFT  EH  DECEMBER  31,  1933. 

We  direct  your  at  teat  1 »n  to  portions  of  section  9963b 
found  on  page  444  of  the  Mi us.url  awa  of  1933,  reading  as  follows i 

"Provided  however,  that  nothing  herein  con- 
tained shall  oe  construed  to  affect  the 
right  of  the  county  collector  to  proceed  to 
final  judgraeat  and  foreclosure  for  taxes 
upon  which  suit  had  been  instituted  prior 
to  the  effective  date  of  this  act,  but 
not  in  final  judgment,  nor  to  prejudice  the 
rights  of  collection  of  any  costa  or  commiss- 
ions attaching  in  such  eases  whloh  #ere 
valid  under  the  tax  law  existing  at  the  time 
of  lnntit  tion  of  such  suits.  As  to  taxes 
merged  in  judgment  at  the  effective  date 


Kon,  .it eve  fr alley 
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loveaber  17,1933 


of  this  not  the  f -redos’. re  of  the  tax 
Ilea  and  proceedings  relative  thereto 
shall  _e  had  under  the  provisions  of  the 
law  as  such  law  existed  prior  to  the  pas 'age 
of  t is  act,  and  as  to  the  suits  for  deiin- 
rE.ient  taxes  Instituted,  out  arc  merged  in 
judgment,  at  the  effective  date  of  this  act 
the  collector  sh&l  h ve  the  right  to  pro- 
ceed to  final  julgaent  and  f ireolcaure  of 
the  tax  lien  under  the  prowl  alone  of  the  law 
au  it  existed  prior  to  the  pas  -age  of  this 
act,  or  such  o-l lector  may,  in  his  discretion, 
di solus  ;3uoh  suits  and  proofed  to  f .’reel  sure 
of  the  tax  lien  under  the  provisions  of  this 
act,  subject  to  the  preservation  of  rights 
to  all  valid,  costa  and  ooaui salons  that  my 
have  already  attached  in  such  character  of 
s.ltr  under  tue  law  as  it  existed  prior  to 
the  pas -'.age  of  t tie  act.* 

It  is  the ref oe  Clear  that  it  was  the  intent  of  the  legis- 
lature ta  permit  tne  Collectors  of  avenue  to  proceed  with  the  aolleet 
ion  of  taxes  through  suit  if  e oh  a iits  were  instituted  prior  to  the 
affective  cate  of  Senate  ill  94,  to— wit  July  3S,  1933. 

however,  by  reason  £ the  passage  of  t-m U 9111  80,  found 
at  page  433  Laws  1-33,  you  are  not  permitted  to  proceed  to  judgment 
lu  ther-'e  suit  i until  after  the  expiration  of  Senate  Bill  80,  to-wit, 
December  31,  1 >33.  This  has  been  exprose Ly  held  in  the  case  of  State 
ex  rei.  JfcKittriok  ve.  Peer,  63  '5 . W,  (2d)  84.  Judge  Hays  in  Qi  n- 
sidering  the  effect  of  senate  Bill  80  atated  as  follows,  l.c.  67t 

*•  * *Al l questions  necessary  to  be  dip- 
Ovissed  r<avi  g been  determined  , it  sees*  a&- 

visrb  e,  before  closing  this  opinion  t 
observe  briefly  the  effect  of  the  change  la 
the  law  upon  the  back  tax  v lts  that  have 
been  filed,  or  nay  o*  filed,  subsequently 
to  the  date,  April  13  of  the  current  year, 
when  this  new  law  became  effective,  owing 
to  the  al ternative  options  granted  the  tax- 
payer, with  periodical. y and  increasingly 
reduced  advantage  t him  in  the  avoidance 
of  penalties,  a question  of  some  difficulty 


Hon.  ;teve  Hailey 
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is  presea teu  per fluent  to  the  effect  upon 
3., its  pending  during  any  part  or  a 1 of  the 
Oil  tire  p-.ri  id  a nr  er  ed  by  the  ao  t . 0 noerning 
this  matter,  it  i»  u r view  (l)  that  none 
can  uroeeed  to  final  judgment  before  the 
oxpi ration  of  the  act  on  January  I next; 

\ > a taxpayer  exercising  the  first  option 
may  pay  the  original  tax  without  store,  and 
a.t-1  penal  tier  are  thereby  dlseharged, 
his  Pending  tax  suit,  if  any,  nil:  be  abated; 

**•  truet  the  i oregoing  may  be  uf  assistance  to  you  in  the 
solving'  of  your  problem. 


es  ectf  :1  y -ubnitted. , 


APPROVED* 


HARHY  G.  />AbSBJ8fi#  Jr.. 
Aglet  f Jit  At  to  rneyGj^ne  r a 1 . 


At t o rue y General 
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ROAD  DISTRICT  COMMISSIONERS:  Have  no  right  to  employ  themselves. 

Sections  8031,  8033  and  8038  RSMo  1929. 


February  II,  1933. 


Filed:  #38 


Hon.  T.  J.  Harper 
Prosecuting  Attorney 
Stone  County 
Galena,  Missouri 

Dear  Mr.  Harper: 

Your  recent  letter  directed  to  the  Attorney 
General,  In  which  you  request  an  opinion  relative  to  the 
statutory  provisions  relating  to  commissioners  of  special 
road  district,  has  been  handed  the  undersigned  for  atten- 
tion. In  connection  therewith  you  state  the  following: 

"We  have  a question  up  before  the  County  Court, 
in  which  the  commissioners  in  Special  Road 
districts  are  Interested,  on  which  I would  like 
very  much  to  have  an  opinion  from  your  office. 

Under  section,  8031,  "Said  board  shall  serve 
without  compension,  but  actual  expenses  shall  be 
repaid  them,  &&&.  but  the  real  question  is  can 
they  when  out  overseeing  the  road  work  or  a 
bunch  of  men,  or  at  work  running  tractor  or 
grader  or  like  work,  at  actual  labor  draw  pay 
for  actual  labor  done  and  performed.  Now  it 
seems  that  under  section  8033  and  8038,  Powers  of 
the  Board,  are  authorized  to  do  and  perform  all 
acts  within  the  district  for  which  any  authority 
is  given  to  road  overseers  under  the  general 
road  law  of  the  State,  I may  be  wrong,  but  I 
hold  they  should  be  paid  for  such  labor,  but  no 
salary  as  commissioners." 

As  we  understand  your  Inquiry:-  A board  of  commission- 
ers of  a special  road  district  was  appointed  under  the  provision 
of  Section  8026  R.  S.  Mo.  1929*  who  under  the  provision  of 
Section  8031  R.  S.  Mo.  1929 » were  to  serve  without  pay,  except 
for  their  actual  necessary  expenses.  Are  they,  or  either  of 
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them,  while  holding  the  office  of  commissioner,  entitled  to 
work  upon  the  road  in  some  capacity  and  draw  compensation 
therefor  the  same  as  a road  overseer,  and  at  the  same  time 
draw  the  expenses  as  provided  for  the  board  of  commissioners, 
or  would  they  be  permitted  to  draw  the  road  overseer's 
salary  and  forego  the  expenses  as  so  provided? 

The  adjudged  cases  upon  the  validity  of  appointment 
to  office,  made  from  the  membership  of  the  appointing  board, 
hold  uniformly  that  such  appointments  are  illegal,  as  against 
public  policy  and  for  that  reason  are  generally  discountenanced. 
The  reason  far  declaring  such  act  against  public  policy  is 
obviously  from  the  fact  that  the  power  to  fix  and  regulate  the 
duties  and  compensation  of  the  appointee,  is  lodged  in  the 
body  of  which  the  commissioner  is  a member.  Unless  such  rule 
was  promulgated  and  enforced,  it  might  permit  the  general 
public  to  be  taken  advantage  of  by  the  board  or  commission 
created  as  their  agent  and  for  their  protection. 

It  is  of  the  highest  importance  that  municipal  and 
other  bodies  of  public  servants  should  be  free  from  every  kind 
of  personal  influence. 

State  ex  rel.  Smith  v.  Bowman,  184  Appeal  549. 

For  the  reasons  as  hereinabove  stated,  it  is  the 
opinion  of  this  department  that  it  would  be  unlawful  as  against 
public  policy  for  the  member  of  your  special  road  district  board 
to  be  employed  by  the  board,  or  engage  themselves  as  an  employee, 
and  draw  compensation  for  working  upon  the  highway  of  the  road 
district,  in  which  he  is  serving  as  commissioner. 


Yours  very  truly. 


CARL  C.  ABINGTON 
Assistant  General  Attorney 


Approved: 


ROY  McKlTTRlCK 


IK  RS:  Power  of  State  Highway  Commission  to  change 
route  of  Parra- to-raarket  road  after  same 
located  by  County  Highway  Commission. 

rel  t-o  r'i  W 


\ / 


liar  oh  8,  1933. 


Hon.  T.J.  Harper, 
Prosecuting  Attorney, 
Galena,  Missouri. 


Dear  Sirs 


Your  letter  states  as  follows: 

"The  Stone  County  HI way  Commission  is  in  doubt  as 
to  their  powers  In  laying  out  and  establishing  "Karra 
to  market  highways  from  point  to  point  and  hare  it 
approved. 

We  would  like  to  have  an  opinion  from  your  office  as 
to  their  authority  in  such  matters.  They  have  agreed 
on  a location  of  a road,  and  the  State  Highway  Commis- 
sion comes  and  changes  every  thing  and  nap  out  a dif- 
ferent route.  Do  they  have  any  right  to  paee  on  and 
determine  the  route  or  is  it  left  to  the  Stato  Commis- 
sion?" 

The  language  of  your  letter  leaves  me  in  doubt  as  to  whether 
you  inquire  if  County  Commission  designates  a road  to  be  built  from 
Galena  to  eod  Springs,  must  the  designation  thereof  be  approved  by 
the  State  Commission  b fore  the  road  can  be  built  - or  - whether  you 
Inquire  If  County  Commission  locates  a route  for  a road  to  be  built 
between  Galena  and  Reed  Springs,  can  the  state  Commission  locate 
another  route  and  refuse  to  approve  the  route  selected  by  the  County 

Commission.  I will  therefore  answer  both  quest lone. 

* 

I assume  the  road  proposed  is  a " ana- to- market"  road  to  be 
built  only  by  county  funds  raised  by  taxation  under  Geo t ion  7890  H.S 
om%  1929,  and  that  neither  Federal  Govornp. *nt  funds  nor  state  aid 
will  be  used  in  building  same.  Section  78S8  R.3.  of  Vo,  of  1929,  same 
being  part  of  the  Farm- to-raq rkot  Road  Statute  of  1927,  nr ov Ides  as 
follows: 

"P0H2R  AND  DUTY  OF  COUNTY  HI  GW  AY  COMMISSION— It 

shell  be  the  duty  of  the  county  highway  commission 
and  naid  commission  shall  i/-.v  the  powers  to  locate. 
lay  out,  designate,  construct  and  mai n’t.  a in , subject 
to  approval  of  th'c  s tats  "h  1 qhway  corml salon , "a  system 
of  county  highways  not  exceeding  in  the  aggregate 
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one  Hundred  miles  In  any  county,  by  connecting 
by  the  most  praotloal  route  the  several  centers 
of  population  in  the  county,  in  such  manner  as 
to  afford  a connection  with  such  of  said,  centers 
of  population  as  are  not  now  located  on  any  state 
highway  with  such  fctate  highway,  and  so  as  to 
afford,  as  nearly  us  may  be  done,  a connection 
with  county  highways  connecting  the  centers  of 
population  of  adjoining  counties,  to  the  end  that 
all  parts  of  the  county  shall  be  connected  with 
the  state  highway  system  as  now  laid  out  and  des- 
ignated, and  that  the  Inhabitants  of  the  county 
generally  shall  hove  and  enjoy  a system  of 
highly  improved  farm- 1 o-raa r k et  roods" 

Seotlon  7650  R.3.  Mo.  1939  provides  as  follows: 

"LOCATION  OF  COUNTY  HICIF  '-Y  TO  BE  3UBMITT  H TO 
STATE  HIGHWAY  COMMISSION  FOB  APPROVAL— Before 
construction  of  any  county  highway  lonqtod. 
laid  out . and  designated  as  In  this  article 
authorized  and  provided,  or  any  money.  In  excess 
of  the  cost  of  such  location  and  designation 
shall  be  expended  thereon.  It  shall  be  the  duty 
of  county  highway  commission  to  submit  such 
location  to  the  state  highway  commission  for  Its 
approval,  and,  upon  approval  of  such  location  by 
the  state  highway  cw mission,  the  county  highway 
commission  shall  uroceed  to  procure  the  right-of- 
way  for  said  county  highways,  said  right-of-way 
to  be  of  the  standard  width  required  by  the  state 
highway  commission  for  secondary  highways,  not 
less,  however,  than  sixty  feet  wide,  and  secure 
title  in  fee  to  such  right-of-way  by  deed  of 
conveyance,  or  by  judgment  of  a court  of  competent 
jurisdiction  through  condemnation.  ***« 

It  la  contemplated  these  fnxn-to-  market  roads  shall  even- 
tually be  a part  of  the  state  highway  system  of  hard  surfaced  roads,  and 
to  that  end  Section  7f,60  H.  S.  Mo*  1929  provides  that  roads  built  as 
farm-to-mrket  roads  shall  be  of  such  type  and  on  such  rrode  as  to  nermlt 
improvement  thereof  ultimately  Into  hard  surfaced  roads. 

Section  7866,  fl.S.  Mo*  1929,  provides: 

"If,  and  when,  the  state  highway  commission  is 
authorized  by  law  so  to  do,  and  may  so  desire  it 
may  take  ovor  all  or  any  part  of  the  highways 
of  the  county  highway  system  and  nake  refund 
therefor  In  such  manner  as  may  now  or  be rear tor 
be  provided  by  law  for  making  refund  to  the  several 
counties  of  this  state,  and  road  districts  thereof, 
for  highways  heretofore  designated  and  taken  over 
by  said  state  highway  department,  whereupon  it  shall 
be  the  duty  of  the  county  highway  comraiaaimn",  by 
proper  deed  of  conveyance,  to  transfer  to  statw nghway 
dfljffirinent  that  part  of  countv  M&nmw  . — * *— * — 
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The  first  ouestlon  Is:  If  county  commission  designates  a road  to 
bi  built  from  Gelena  to  R -ad  Spring*  must  the  desl past ion  thereof  be 
approved  by  the  state  ooranission  before  the  road  c»n  be  built? 

section  7858  of  the  Farm- to- mar  feet  Road  Statute  provides  spec  1 fi- 
nally the  county  carnal  sal  on  "shall  have  the  power  to  locate . lay  out , 
designate,  construct  and  maintain  subject  to  a ^proval  "of  'tl: a s'tafre 
hi ghwn y "comm  lesion  a system  of  c ounFyh  t^h ays.  The  nowe r of  'tho' "county 
commission  is  to  locate,  construct  and  maintain  a system  of  farm-to- 
me rket  roads  subject  to  tKe  approval  of  ti  e state  highway  commission. 

Here  Isa  particular  specific  mothod  leld  out  to  be  followed  by  the 
county  highway  commission  In  iocaflnr . designating,  constructing  and 
maintaining  the  system  of  fa rm- 1 o— mar k e t roe:  s.tn  my  opinion  "ction 
785&  rirovlaes  first,  for  a system  of  county  farm-to-market  roads  to  he 
laid  out,  deal  mated  and  located  by  the  county  commission  subject,  to  the 
approval  of  the  state  con  1 salon,  and  the  word  "system"  as  hero  us  d 
means  an  orennXxod  plan  or  soVeme  of  county  roads  connected  and  combined 
Into  a harmonious  whole,  adapted  and  designed  to  boat  and  moat  conven- 
iently serve  the  public  using  same; 

Second,  that  such  system  when  approved  by  the  state  commission, 
the  county  oo  mission  la  empowered  to  construct  and  aintain  subjeot 
to  the  limitation  as  to  location  of  a particular  road  contained  In 
Section  7059; 

Third;  that  the  system  should  he  plann ed  so  as  to  as  far  as  is 
practicable  afford  a connection  with  centers  of  population  not  now  located 
on  any  state  highway,  and  planned  ao  as  to  afford,  within  practicable 
limits,  connection  with  county  highways  connecting  the  centers  of  popu- 
lation of  ad  joining  count  Ye' s'. 

This  construction  contemplates  the  county  cotsnlssl oners  will 
cooperate  with  state  commission  end  state  commission  cooperate  with  the 
county  commission  in  working  out  e system  of  eounty  roads  for  the  farm- 
to»mark*t  roads  of  the  county,  and  necessarily  In  doing  this  work  the 
county  commission  will  Incur  some  expenses  in  designating  end  locating 
proposed  roads,  and  submitting  same  to  state  commission  as  part  of  the 
system  of  county  roads;  and  in  the  creating  of  the  plan  or  system  of 
roads,  neither  the  state  commission  nor  the  ocunty  casual  salon  will  be 
allowed  to  arbitrarily  exercise  Its  rights  to  the  manifest  Injury  of 
the  other. 


C St  0 Ry.  Co.  vs.  Thompson,  176  3.W. , l.c.  24 

In  this  situation  our  Supreme  Court  said,  in  State  ex  rel  Barlow 
vs.  Holtkamp,  14  S.W.  (2d)  l.c.  650: 

"Whenever  a statute  limits  a thing  to  be  dons 
in  a particular  form,  it  necessarily  Includes 
in  Itself  a negative,  namely:  that  the  thing 
shall  not  be  done  otherwise." 


Applying  this  rule  of  construction  to  Section  7858,  It  Is  my  opinion 
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the  county  commission  cannot  locate,  lay  out  and.  designate  a system 
of  furTo- to- market  roads  and  build  same  or  any  part  thereof  without 
first  tu-vlng  the  system  and  the  particular  road  thereof  approved  by  the 
state  commission,  and  therefore  if  county  commissi on  desTT^mte” a road 
to  be  built  from  Galena  to  Reed  Springs,  before  it  can  be  legally  built, 
the  state  oorc  i salon  must  at  prove  same. 

The  second  question  is:  if  county  commission  has  designated  a road 
to  bo  built  between  Galena  and  Reed  Springs  as  part  of  the  fnrm-to- 
market  roads  of  the  county  and  suoh  designation  meets  the  approval  of 
the  state  commission  and  then  the  county  commission  locates  the  route 
of  road  between  Gelena  end  Reed  Springs,  can  the  at a £o "commission  refuse 
to  approve  the  routo  selected  by  the  county  commission  and  locate  another 
route  for  said  roacf? 

This  brings  us  to  a construction  of  Section  7659  of  the  ?arrc-to- 
market  Hoad  Act.  The  language  of  Section  7859  is* 

"Before  construction  of  any  oounty  highway 

looated  w ael  tTUSii  s article  futharivad  md  provided  *** 

It  shall  be  the  duty  of  the  county 

highway  commission  to  submit  such  location  to 

the  state  high  commission  for  its  approval  ***** 

It  will  be  observed  that  the  language  of  Section  7E59  ie: 

"Before  construction  of  any  county  highway,  looated, 
laid  out,  "end  designated  as  in  ti  is  article  author- 
ised and  provided  ***  it  shall  be  the  duty  of  the 
county  highway  commission  to  submit  such  location  to 
the  state  highway  commission  *or  approval,  and, 
upon  approval  of  such  location  by  the "state  highway 
commission,  t’  e oounty  highway  commission  aim  11  ***" 

The  language  in  the  section  "Any  oounty  highway,  located,  laid  out, 
and  designated  as  in  this  article  autv prized  and  provided"  evidently 
refers  to  the  locating,  laying- out  and  deal  printing  of  county  highways 
as  a part  of  county  fnrm-to-market  road  system  established  in  compliance 
with  Section  7850. 

That  this  construction  of  the  languor  quoted  from  Section  7859  is 
correct,  is  home  out  fully  by  the  following  language  contained  in 
Section  7859: 

"Before  construction  of  any  county  highway  loon tod, 
laid  out,  and  designated  as  in  this  article  au- 
tKo'ri zed  and  provided',  or  any  money,  in  excess  of 
the  cost  of  such  location  and  designs t ton  shall  be 
expended  thereon,- it  s’  nil  be  the  duty  of  the  oounty 
highway  commission  to  submit  suoh  location  to  the 
state  highway  commission  for  its  approval  ***** 

This  Section,  7859,  recognizes  that  a system  of  farm- to- market 
roads  is  to  bo  laid  out  by  the  county  highway  commission  and  ap  roved  by 
the  state  commission  and  that  s one  costs  must  be  incurred  therein.  But 
Section  7859  in  my  opinion  also  forbids  the  building  of  a ferra-to-market 
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rond  between  two  points  after  stats  commission  has  approved  a road 
between  the  points  as  a part  of  the  county  system  until  the  location  of 
the  route  of  the  road  has  been  approved  by  the  state  camral salon. 

Also  If  oounty  highway  commission  does  not  locate  a routo  for  a 
road  between  two  points  the  seleotlon  of  whleh  road  as  part  of  oounty 
highway  system  has  been  approved  by  state  commission,  or  if  county 
comrr.l  as  ion  and  state  commission  cannot  agree  on  route  or  location  for 
such  road,  the  stnte  commission  can  locate  It.  This  answers  the  second 
question. 

3ectlon  7060  of  Farm-to-market  Act  requires  ths  county  commission 
to  build  the  road  of  a type  and  with  a grade  so  that  it  oan  be  ultimately 
made  into  a surface*1  state  highway,  and  Section  7066  of  the  same  Act 
authorizes  the  state  commission  when  authorized  by  law  to  ta  e over  the 
roads  the  county  highway  c omission  builds  and  pay  the  oounty  therefor. 

In  this  provision  for  taking  ov*tr  the  ferm-to-market  roads  is 
disclosed  the  reason  why  the  Legislature  intended  this  system  of  farm 
roads  to  be  located  and  constructed  only  with  the  approval  of  the  state 
pommies ion,  to- wit:  the  Vnrm-to-marfest  roads  are  Intended*  by  the 
Logislaturo  to  become  a port  of  the  state  highway  system  and  therefore 
should  be  bo  located  and  bu ill;  that  1 1 is'y can  rend 1 ty  be  hard  surfaced 
and  made  an  Integral  port  of  the  state  wide  hard  surfaced  road  system. 


Very  truly  yours. 


API  BOYSD: 


EDWARD  C.  CROW 


Attorney  General 
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Food  and  drugs,  patent  and  proprietary  medicines  may  be  sold 
in  places  other  than  pharmacies  and  drug  stores.  y’ 

/ T /‘/a  ft  ^ 'll  C*>  tQ  \ {J 


April  11,1933 


onoraoLe  T.  J.  darper 
P ro  3eout  lag  Atto  may 

/tone  County 
Ulena,  Missouri 


0 r air : 

>e  are  in  i oelpt  of  your  latter  of  Aortl  8,1933  rarrueetlng 
-in  opinion,  and  *ame  being  as  follows! 

“Relative  to  the  question  asked  by  this  office 
of  March  29th  / 33.  1 111  sgaln  try  to  ra&ke 

myself  plainer, 

'Can  anauafaturer  of  thormaroutrloal  >rs>er*tlons- 
t.irough  agnta,  sell  remo-.les  in  t ils  state-out 
side  of  dtotg  store  3-in  places  where  there  ire 
no  druggists,  if  lie  lab  Is  are  given  the  vnaes 
of  the  drugs,  ad  a.  aunts  of  the  l.<gre  lents 
It  in  ooMposeo  of,  aid  the  ailments  It  Is  recconm- 
ended  for.  according  t accept  d medical  and 
p.  llt  v laoeutioal  p Tactic  ..  • 

In  ocher  words  axe  tnere  any  legal  restrictions, 
or  any  registration  the  statu t ?s  referad  to  in 
your  letter  covers  the  law  to  mi  abraded  or 
adult  era  :«d  rae*  loluo.  bu  does  not  cover  t e 
rights  of  che  mannfaotur  of  per^lted  mini  les.  " 

ij  otlon  13140  H.  8.  o.  139,  regul  itea  the  s.ile  of 
drugi,  medicines,  oho mi cals  and  poisons,  J*  id  section  irovldee  a-ong 
other  tillage  as  follows! 

"It  shall  be  unlawful  for  my  person  not 
lie  n wi  ns  a pharmacist  within  the  m>  anlng 
of  thla  chapter  to  conduct  or  man  go  .ny 
pharmacy,  *"*or  Tor  ny  person  not  licensed 
as  a charm  oiat  or  '-sslstaat  pharmacist  with- 
in the  meaning  of  tills  chapter  to  oomoound, 
hi spans  or  eeli  at  retail  ny  drug,  chemical, 
a il  ioa  or  phanaao- otleal  preprx  tiou  upon  the 
prescription  of  a physiol  n or  otherwise,**" * 


F I led! 

I 3? 
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Thla  ' wot ion  Iso  h a tne  following  exception: 

“Provided,  now  vex,  th  t noting  In  this 
section  shall  be  so  construed  as  to  apply 
to  the  sale  of  patent  and  proprietary 
medicines,***  * 

It  will  be  seen  that  the  above  section  calces  It  unlawful  to 
oo  .pound,  dispense  or  ;ell  fit  retail  any  for.a  of  oharranceutioal 
prenaratloas  upon  tne  ore-ioriptlon  of  a physiol  an  or  otherwise, 
ttowever,  if  preparations  and  r mediae  are  patent  and  Tro  rVeVury 
medloln  s then  same  may  be  sold  in  pi  oes  other  than  In  drug  stores, 

e assume  from  the  context  of  your  letter  that  you  h to  used 
toe  words  * pharmaceutical  preparations*  In  the  wron:  sense  end 
tht  y.,u  mean  patent  or  proprietary  medicines,  and  this  opinion  is 
given  wlt'n  tn  t assumed  precise, 

jv.otiona  13007  and  13009  j*.  3.  <o.  193b,  confer a upon  the 

rood  and  drug  Oo  aiai salon- ;r  authority  to  condemn  any  drug  whlon  he 
Might  find  Is  adulterated  or  .xisoranded  or  Is  a substitute  or 
imitation. 

eotion  13017  (.  3.  i‘-o.  1939  defines  the  word  drug  ae  follows: 

*fue  ter  * drug ' as  u.cd  In  this  article, 
shall  Include  all  medicines  and  or spar at 1 one 
recognised  tn  th-  tfnttd  states  p:taraiacooo<?la 
or  national  formulary  for  external  or  internal 
use,  and  any  substance  or  mixture  of  substance 
In  ended  to  be  used  for  the  cure,  mitigation 
or  pr  v ntlon  of  Ivease  In  man  or  niraatla.  4 

section  13012  provides: 

"It  shall  be  the  duty  of  th*  food  and  drug 
oomralsslouer  to  Inspect  all  >1  oes  where 
food  products  or  drugs  are  manufactured  or 
are  kept  for  sale,  find  prescribe  rules  nnd 
regul  lions  for  th.1.  emit  ry  conditions  of 
such  factories  at  pi  cos  hsra  fool  pro- 
mots  and  drugs  are  kept  for  sale,***4 

It  Is  our  o lulon  th  t patent  anl  proprietary  medicines  may 
be  sold  In  pi  cen  other  than  drug  stores,  but  *sald  medic tn  % ' 
arc  ragul  t d b the  food  sas-i.  <irug  oomra^  as  loner  for  adulteration, 
mlsbr  ndlng,  substitution  or  i Itation  and  sanitation.  If  the  pre- 
parations are  prepared  for  is-ninedl  . te  use  by  the  public,  out  up  In 
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pack rigos  or  oottiea,  properly  1 bcl eci  with  the  as,  o,  and  so cot-i ’j  p n i ed 
Witt:,  wrapper c coat  'lain.  >ili<;Otioaa  for  use,  sad  the  conditions  for 
Wv.loh  It  Is  a specific  then  they  any  o<%  sold  in  pi  ces  other  than 
in  drug  star  a,  provided  the  place  where  sold  is  la  a aanithry 
concision.  * 


State  v.  Uonaliison  et  al,  43  K.w. 
l.o.  783-734. 

Trust lng  %ii ' t tills  <insafer a your  in  /ulry.  . © are 


Yours  very  truly, 


• h.  : ta 

Assist  nt  a t tor ney  Gene r al . 


iu’p  <uv»:o 


'T  T’sscK  i' :?  ick — 

attorney  General. 


COUNTY  CLERK'S  FEES: 


//f  >0-1/ -If  of 
f < f-' 


Mr.  T.  J.  Harper, 
Prosecuting  Attorney, 
Galena,  ”l.*aouri. 

Dear  Oir* 


County  Clerk  must  account  for 
fees  received  in  his  official  capacity 
in  making  hie  return  and  settlement 
with  the  county. 


’ay 


1 


13,  v 


■33.  A 


V 

U 


"ia  '’.re  acknowledging  receipt  of  your  letter  of  "ay  13, 
1933,  as  follows: 


"Mill  you  please  f ive  ;e  opinion  on  the  Law  governing 
the  following  questions; 

No.  1.  Is  -•akin;  the  Tax  looks  of  Incor  orsted  Towns  n 
duty  conferred  on  the  County  Clerk  and  s fee  of  the 
office  of  the  Count*'  Cl  ex!:? 


No,  3,  Is  clerk!  or  the  Equalisation  Board  a duty  of 
the  Countv  Clerk,  and  a fee  o'  the  office  of  County  Clerk. 

Ho,  3.  Is  akin;  out  Financial  Gtate  ent  a duty  of  the 
County  cier'  , and  n fee  T the  office  of  County  Clerk? 
Does  the  County  Clerk  have  to  net  these  fees  related 
above,  making  Tax  Books  Inc.  Towns,  making  Financial 
tateraent , derkln  for  the  equalization  Board  out  in 
his  settlement  to  deduct  his  salary  from  * penuty  T’lre? 

Does  he  have  to  account  for  these  fees,  the  sa*e  se  eny 
other  fee  of  his  office? 


No,  4.  Is  the  Circuit  Cleric's  salary  onmmited  by  imilti- 
plying  by  3|  the  sarre  as  the  County  clerk's  salary!" 

Section  11810  R.  8.  ro.  1939,  provides  that  the  Clerk  of 
Courts  of  f'eoord  shell  make  quarterly  returns,  etc.  Among  other 
thinr.a,  the  Section  provides, 

"Every  clerk  of  a court  of  record  In  ever”  county  in  this 
state  shall  maJ  e return  quarterly  to  111 e county  oourt  of 
all  fees  by  him  received  to  date  of  return,  from  whom 
received  and  for  what  services,  f ivin  the  amount  of  each  fee 

received,  and  of  the  salaries  by  him  actually  osld  to 
hie  denut ies  or  aarietauts,  atatinr  the  same  In  detail 
and  verifying  the  as;:.e  by  iis  affidavit.  Such  statement 
snail  include  all  fees  for  all  r -rvioes  of  w stever  c o»— 
n.cter  done  in  hie  official  capacity,  giving  the  na  e of 
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of  each  deputy  or  seristant,  the  length  of  time  each 
was  employed,  and  the  a Mount  of  money  Daid  to  each." 

Section  11011  H.  3.  Mo.  1939,  provides,  among  other 
things,  »e  follows: 

"The  aggregate  amount  of  fees  that  any  clerk  under 
articles  3 and  3 of  this  chapter  shall  be  allowed  to 
retain  for  any  one  year's  services  shall  not  in  any  case 
exceed  the  amount  hereinafter  set  out." 

Than  follows  in  that  flection  the  amount  of  salary  clerks 
snail  receive  in  certain  counties,  according  to  the  population. 

In  Ttnte  ex  rel  Hickory  County  v.  Dent,  121  *'o.  133,  It 
was  held  that  the  County  Clerks  are  chargeable  for  all  fees  re- 
ceived oy  them  in  their  o ''icial  capacity  under  the  Statutes,  and 
that  they  had  to  include  the  amount  allowed  them  by  the  Court 
for  the  beeping  b county's  accounts  with  its  officers.  The 

court  held  that  all  fees  received  by  the  County  Clerk  in  his 
official  capacity  had  to  be  returned  nnd  accounted  for  under  the 
Sections  above  cited. 

In  the  cane  of  Callaway  County  v.  Henderson,  119  ,ro, 

32,  the  County  Clerk  contended  that  he  bad  a right  to  retrin  a 
"400.00  allowance  lade  by  the  Countv  C urt  for  kee  i v the  county's 
account  with  the  Treasurer,  and  it  er  services  in  addition  to  toe 
$1800.00  specifically  Provided  for  by  the  statute  for  counties 
of  that  size.  The  court,  however,  in  construing  what  is  now 
Section  11S10  and  Section  11811,  held  that  the  amount  set  forth 
in  Section  11811  was  the  maximum  amount  which  the  clerk  wo'ild  be 
allowed  to  retain  for  any  year's  services,  and  that  all  other 
fees  or  compensations  in  addition  thereto  must  be  rrendered  to 
the  oounty. 


Section  710  , H.  *3.  o.  1939,  makes  it  the  -hity  of  the 
county  clerk  to  furnish  a certified  abstract  of  hin  assessment 
books  to  the  trustees  of  the  town.  The  oountv  clerk,  therefore, 
in  hie  offioisl  capacity,  is  required  to  furnish  the  list,  and 
his  fees  received  therefor  must  be  accounted  for  by  him. 

In  answer  to  your  second  Inquiry,  we  beg  to  advise 
that  fees  received  by  the  county  clerk  resulting  fro  adjusting 
the  assessment  books,  accordin'  to  the  order  of  the  County  Board 
of  Scrualizetlon,  must  be  accounted  ^or  bv  the  oounty  clerk  in 
his  Quarterly  return,  the  same  as  other  fees.  tfhlle  t‘>e  c unty 
clerl.  is  a member  o the  County  3o*»rd  of  Hqual  isation , yet  the 
clerical  work  resulting  from  the  action  of  the  Hoard,  is  performed 
by  hiifi  in  his  official  capacity  as  county  clerk,  and  not  as  sec- 
retary t the  County  Board  c -’lization.  This  oartie  l"r  ^int 
has  been  passed  u on  by  our  Sup  re  ie  Court  in  the  cane  of  *3tate 
ex  rel  v.  Adams,  172  Ho.  1,  in  which  the  cnirt  decided  that  fees 


May  33,  19 S3. 


Mr.  T.  J.  Harper, 


accruing  as  a result  of  adjust!  n;  tie  aasessr.ient  books  re  re  re- 
ceived by  the  county  clerk  in  his  official  capacity,  and,  there- 
fore, must  be  accounted  for  by  him  in  :is  settlement  with  t ie 
county. 


In  an  ewer  in,:  your  third  inquiry,  we  are  of  the  opinion 
that  the  preparation  o"  t c financial  state eot  is  a duty  imposed 
by  law  upon  the  county  clerk  in  his  official  capacity,  and  thrt 
any  fee  must  oe  accounted  for  by  tie  clerh  in  his  return  and 

settlement . 

In  answering  your  fourth  que-tion,  it  is  our  ooinion 
that  in  determining  the  population  of  s oounty  in  arrivin;  at 
the  amount  of  salary  to  be  paid  the  circuit  clerk,  that  the  total 
number  of  votes  cast  in  such  county  at  the  last  presidential 
election  shall  be  multiplied  by  three  and  one-h^if,  provided 
in  Section  11811  n.  3.  y0,  1939. 

In  summarizi  ng,  therefore,  it  is  the  opinion  of  this 
Department  that  the  county  clerk  raust  account  in  his  statement 
end  in  hie  settlement  with  the  count y of  all  fees  received  by 
him  in  his  official  capacity  in  the  instances  aoove  mentioned, 
o believe  these  fees  are  on  the  same  basis  as  other  fees  w'  ich 
he  is  authorized  to  receive  as  county  clerk.  If  ne  fails  to 
account  for  them  in  his  return  and  settle  >t  he  will  be  liable 
upon  his  bond. 


Very  truiy  yours. 


Assistant  Attorney  '"enevnl , 


AP-H0V1D: 


Attorney  General. 


Right  of  witness  and  stenographer  to  be  paid  legal  fees 
rrom  fund,  appropriated  to  pay  election  contest  expenses. 


Q ■ 


1/' 


-ay  f ) 


honorable  T*  J«  harper 

rrosocuting  Attorney  Ltoae  County 
□elect,  .tleeourl 


"ear  Llri 


four  letter  reads  as  follows t 


*R«aQj-.wri’jB, 

WH.K&AS,  fro^a  the  report  of  the  -1  action 
Go '.It  tee  ia  the  ease  of  h«  J«  barren  , 
contestant  vs  Lee  Buret,  eonteetee,  it 
appears  that  the  said  -Jurat  as 
ooatestse  is  not  chargeable  wl tb  any 
fraud  or  knowledge  of  any  fraud  or  any 
conspiracy  i o defraud  the  raid  3«  J« 
barren , but  th»t  the  said  Lae  durst 
noted  in  ood  faith  in  acceptin'  the 
certificate  of  election,  therefore, 

dl.  If  RESOLVED  that,  in  full  compensation 
for  the  expense  of  t Is  attorney  and  the 
expanse  of  securing  witnesses  end  taking 
depositions,  the  sum  of  £80*00  be  allowed 
am  that,  upon  the  adop'on  of  this 
resolution,  the  Chief  clerk  of  the  house 
be  authorised  and  directed  to  certify  this 
item  of  expons e to  the  tata  Auditor  snd 
the  State  Treasurer  to  bo  paid  out  of  the 
contingent  funds  of  the  .touee|  end  a 
•arrant  for  the  same  to  be  drawn  In  ravor 
of  0*  POKD  JKYvS  and  RUJM  WJW'j, 

will  you  please  give  iso  your  opinion  me  to 
the  latent  of  the  Legislature  when 
adopting  this  resolution,  did  they  intend  for 
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this  ,260.00  to  toko  care  of  fcha  expenses 
of  the  Justl  cec  of  the  oaee  the  steno;;ra?ber, 
witness  fees  ana  attorn©;  foe,  or  did  the; 
Intend  for  this  an  tiro  anoint  to  be  so  lely 
attorney  feesT**»" 


It  is  the  opinion  of  tie  Deportment  the  Intention 
of  the  Legislature  was  to  appropriate  the  two  i Kindred  and 
fifty  dollars  to  pay  attorney's  fees,  witness  fees  and 
If  a Stenographer  was  necessary,  the  rtenographer  fees 
and  the  fees  of  officer  before  whom  any  deposition  *iy 
have  been  taken* 


Ver.  respectfully. 


EDWARD  C.  CHOW. 


ArPiiOV  JQi 

Z t torney  general • 


aCCtLC 


CIRCUIT  CLERK: 


Sel?ry  of  Circuit  Clerk,  Section  11786, 
R.  S,  Ho.  1829. 

COUNTY  CLERK:  / Salary  of  County  Clerk,  Section  11611, 

R.  S.  Ko.  1929. 

i ■ — ■■  | ' r —— 

a 


June  16,  Is  23. 


Mr.  T.  J.  B&rner , 
irosecutin*-.  Att  -rney , 

Osiers,?,  in  o iri. 

Derr  Sir* 

'e  are  ac:  ■no-ledRlnt  receirst  of  your  inquiry  of  tine 
1,  1833,  i which  y u inaoire  an  follows: 

"Thanks  for  your  ini  on  in  nnaver  t my  last  • - • t- 
^ith  relit i an  to  salaries  of  the  County  Clerk , and 
Cir ' : ■ I : l : r If  t's  is  0 ■ i n t v . 

T urn  ir  r . ite  a c 'ntroverr.y  f ere  over  the  matter,  and 
I would  ike  t ••  further  lot  er  y with  another  r -"orition 
a nd  r . r t is, 

first.  It  reeais  fctu  t t le  lore  of  1921  were  Pel  ' c opti- 
tuti  if  i in  the  312  '"n.  supra,  - ' e 157,  a«  t being 
uniform  for  salaries  of  County  officers,  ?no  r at 
section  11786  t . f».  1939  ip  t e low,  which  "llorp.  t ‘O' 
vote  to  be  rmil  tlniied  by  5 to  determine  the  bn-  in  of 
the  salary  of  Circuit  Clerks.  Section  11311  is,  t ere- 
T‘ore , the  ®a  $ recti  on  ?s  in  the  1021  net  end  *—  r ’o— 
cl  rred  unoonet  itutionel  as  above  referert  to  in  said  31? 
retort;  so  deer.  t the  laws  in  ' re?  he ^or-'>  t ,-t  t ioe 
c e rs % ive  t — - r i fc;  :echi  n,  11018  R.  3 . 1 81 9 ? 

3 ■ 3 nTT further  opinion  »n  this  one  client  1 n. « 

The  Supreme  C urt  of  IPs?  • ;ri  I.  the  case  of  date  ex 
rel  Chaney  y.  Cr  instead,  314  "o.  55,  and  of  a in  in  Otate  ex  re* 

C Con::  or  v.  Re  id  el , 46  3.  %.  (34) , 131,  holds  th  t section  13, 
art  i cl  e 9 ot  the  j s a u r i Co  net  i r,u  t i o n e i o>  pr;  vides j 

"The  ”*  finer  a!  .esembly  e’-rll  , uv  a law  Uniform  in  its 
ire rat inn,  provide  for  and  regulate  the  fees  of  rl 
county  officers,  and  for  t is  nurooae  may  cl aerify 
t h e conn ti  es  . J nil  * . n . 11 

It  la  not  violated  colon  r?  the  method  of  c:l  clftirtt; 
the  population  is  uniform  to  all  counties  end  pb  to  esc  ; 
class  of  officers. 

T ic  court  in  the  • r instead  cose  above  or  ng^e  38  of 
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the  Opinion  says, 

''The  1 9*- ran?':  era  con  adopt  any  i -.on  sure  not  or  i hi  ted  by 
the  Oonatituti  n;  ml?  . . ti  tuition  a*  of  lidts- 

ti.ns,  rathtif  fc.ian  me  ;f  grants.  It  cannot  oo  said  t'-^t 
an  estimated  oe-sulati  >n,  ’tiers  t rr  o i-cir;  of  tisupta 
i»  aa?  •'  la  all  counties , woo  id  reader  the  law  bad  because 
of  laCi  of  uni/or.,:ity  ae  to  the  several  classes,  or  as  to 
11  classes. 11 

It  wui-i!  thus  a1  car  £ror.  each  >f  the  above  csce  that 
each  c-unty  officer  say  be  c r.f  lie  red  as  o ns  tit'  tine  a sin  1 e 
class  end  go  long  as  t..e  bar  ic  fox  det,:r  iniag  the  popu]  rtion 
for  that  class  or  office  id  Jhh  r thrown  out  tie  several 
coun ties  of  toe  1 tat e , t e n such  Statute  wo  il  d be  C onr titnti&hal 
end  valid.  While  toe  cal  axles  of  the  Prosecuting  Attorneys 
were  involved  in  the  t ~o  aooye  cases,  t is  conclusion  of  low 
reached  t- ere  in  affects  al  C mty  ' 'ficers,  inoludim  t c 
Cleric  o " t ■ t re-alt  Court  a id  Cl < rfc  if  the  County  U art. 

Sect  l on  11 80S  :l . S , j rQ . 1 3 : 8 , pr o v ides  a ret  .od  fox 
ascertainin'  the  population  -if  counties  for  the  uur.GSe  f 
fix  in;  trie  salaries  of  Count  f fleers , out  oeirn  a general 

Statute  , it  eh ,>u]  oe  re q art ad  t o: il y vner e n a o t a r- r ;-e t od 
acs  n fc.  ■ -rovided  by  tue  Legislature  tc  ascertain  tun  ■ . uln- 
tion  of  c : ntiefi  For  the  m r . ■(  of  ”i>. j the  salary  of  a. 
particular  county  ffieial. 

It  is,  therefore , t..e  pin!  \s  of  t is  bepaxtnent  t *-t 
the  proper  way  of  ascertain  ini  tha  uonulation  and  thereby 
fixlnr  the  salaries  of  the  off  idols  of  v icii  y i air'  a inquiry 
is  rs  foiicms: 

Clerk  of  the  Circji t Court  a - uld  be  pn id  on  th;  basis 
of  five  times  the  vote  of  the  last  preside*  tial  elect  n,  as  i? 
provided  in  Section  1178:.  7.  B,  :'o.  198b. 

01  er  of  the  Co.mty  Court  sivuld  oe  paid  on  the  basic  of 
three  and  one-half  time-.-,  tUu  vote  of  Lhs  1-  t ore  si  den  tial  elec- 
tion, as  rovir’ed  1 o Section  11  'Hi  7.  S.  : o.  1939. 

lhs  salary  of  the  Circuit  Clerk  and  ; e Count Clerk,  os 
ascertained  from  a calculation  of  the  vote  in  the  p resident  i'  1 
elect!  n of  1932,  woul d beoom*  t ‘fective  January  1,  1933. 

"Toe  highest  vote  o’  the  last  .residential  election11 
means  toe  il  io  t vote  C'-st  for  any  office  is  that  election. 

If,  from  calculation  of  the  votes  oo  above  described , it  shuld 
result  in  an  increase  oi  salary,  such  increase  during  tne  tero 
of  said  official,  under  authority  of  htate  ex  ret  Harvey  v. 
Linvil  e,  300  8.  7.  10 ’6,  would  not  be  in  violation  f f;ecti  m 
8,  article  14  of  the  Constitution  of  :'ise  *ri. 


Mr,  T.  J.  Harper , 


June  If,  193 3. 


Ye  state  in  r-ur  i^aniry  that  Seat  ion  11811  Tt.  8,  "o. 
1929,  as  o mended.  in  1931  y^e  Is  el  &red  u n o m$t  i tut  i cnal . "e 
believe,  -'/ever,  that  y it  ^ re  in  error  In  this  res  ^ ct.  'lest  ion 
10995  ..  . 1919,  wr  amended  in  Lave  of  1931 , nate  COG. 

In  State  V.  ; avil  ton,  279  . ' : . ©o  rt  held  that  that 

ercendteent  nns  void  and  held  that  t-.  salary  oi  t ,e  Oirc  it 
Clerk  • i oc  fixed  under  Section  10995  a.  •.  . i si  9 w ich 

is  ectj  n 11?  R.  S.  o,  1329. 


Section  11019  R.  3.  1319,  was  amended  in  f 

i *"  t i , i S.  t ' e 608,  . c t tat  amendment  lu  e > n._ 

cl  are d un  c* on s fel  tu t ici n al . tee  felon  J 1 01 3 , r*  0 a > dn ded  in  1 9 31  , 
nor  appear*  op  ?ection  1181]  -i.  3,  Ife*  1939. 

8 r - - ti  1 f.  f o r ef\-  0 in&  it  is,  to -’ref  0 re,  to  e on  i n i >n  of  t 1 1 s 

Depart  • .nt  • at  t e salary  of  ! ■ Circuit  oirr  7 all  be  defcer- 

«ined  fi&oordinr  to  Section  ll?32  H.  3.  Vo.  1939,  and  the  salary 

of  t e Ct  ,-r*  of  1:  aft  C ■ fey  O' art  mail  oe  •■•et^i'r.in.ed  cc  r & i 

to  Section  11911  8.  . 1939. 


Verv  r • : y y nr?. 


APPR"  78  D: 


Attorney  '‘srieral 


; 


prose  cut  in  o attorneys  ; 


J 


11  ^ 1 

P:. 


1ST.  T.  J.  Harper, 
Prose  cut  i n y •.  tt  or  e y , 
Oalena,  Hi  ; mri. 


Dear  Sir; 


Prose cu t ing  Attorney  not  entitled 
to  p compensation  in  addition  to 
salary  for  work  done  in  connection 
with  case  in  which  County  was 
party. 

//  *7^  3 


re  ere  acknowledging  receiot  of  y-'ur  inquiry  of  June  9, 
1933,  ns  i Hows: 

"As  Prosecuting  Attorney  for  Strme  County,  Missouri,  I 
ash  your  opinion  o f the  nue~t  i 'no  based  on  following  facts: 

Tt ate -sent. 

J . Hi  is  i co->k  was  Prosecut  in  Attorney  for  Stine  County 
during  the  ye  a r a 1 S J : d ■ ■ nd  1933,  He  rep  res  i d S t o ne 
County  in  the  case  of  State  'firhway  Commission  vs  Vasa 
Lockhart  Dorris  et.  al.  in  a condemnation  case  Involving 
land  located  in  Crane,  HiBsunri,  desired  by  the  Plaintiff 
or  Highway  13*  Tie  case  was  tried  in  Springfield  in 
1933  on  a c a vi  e of  venue  from  stone  County.  It  ^evel rood 
before  tits  trial  that  nla  intiff  hod  been  ft  j r n idle  d t i i a 
following  -'it  .eases:  "Jill  Raker , a e about  75  years , a 
retired  car-,  enter,  living  in  Crane;  B & Rea,  n e a.b  ut 
75  years,  a farmer  living  about  4 lie*  from  crane  with  . 
no  equity  in  hla  farm  and  fade  Hilton,  an  operator  of  a 
curb  filling  station,  age  about  45,  living  in  Crane; 
that  the  defendants  had  six  or  eight  of  the  .ost  substan- 
tial far  iers  and  business  men  in  the  oommunity,  who  each 
wo  .'Id  testify  and  did  teat  the  damage  exceeded  benefits 
by  ao  roxiiaately  J 3000. 00;  that  two  of  the  olaint iff  *s 
witnesses  Could  o t oual  if v end  one  would  and  did  testify 
that  the  damages  exceeded  benefits  by  $800.00.  P*oul ar 
feeling  was  with  the  defendants,  who  were  raised  on  the 
land  sought  to  be  condemned,  were  widows,  well  liked  and 
very  active  in  their  own  interests.  Under  sue  c ' roum- 
stmtees,  Co  k states  that  he  realized  that  defendants 
would  obtain  a very  substantial  judgment  on  their  except- 
ions , if  pi ai o t i f f o oul d n t e t no re  su i t abl e test imony . 
Without  any  order  from  the  County  Court  or  from  the 
plaintiff.  Cook  spent  the  major  portion  f two  weeks  try- 
ing to  et  evidence,  but  w - a handicap  ~ed  by  local  feel- 
ing and  oy  the  fear  of  local  people  to  participate  as 
witnesses.  He  f i ally  obtained  three  witnesses,  one  of 
whom  testified  unwillingly,  of  substantial  standing  who 
could  quad  ify.  efaadants  recovered  judgment  'or  '-1000.00 
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1 ess  than  the  amount  allowed  by  the  commies  loners  appointed 
in  the  case. 


$U  f:S  t long, 

1st.  Is  J.  ./ill  in.  ■ Cook  nr.  ,i tied  to  re  a 8 ■viable  or  pen  cation 

for  his  work  and  time  in  obtaining  needed  fitnesses  as 

outlined  • >ove? 

2nd.  If  so,  is  the  bill  for  $10Q.D0  reasonable? 

3rd . Has  the  Stone  0 oun t y Cou r t the  ler  al  right  to  an-  rcure 

the  atts.cn  ed  Dill  , or  allow  a a me  out  of  eneral  revenue?" 

Section  11314  R,  S.  o.  1929,  provides  the  arm:  it  of 
salary  F rosso  if  in-  Attorneys  of  t ie,  various  Counties  a all  receive 
in  pay.  ent  lor  t ieir  services  and  how  the  population  of  the 
various  counties  is  ascertained  for  the  pw rpoae  of  firinrr  salaries. 

Section  II 763  f . S.  "o.  1939,  provides  that  certain  f-'es 
shall  be  allowed  to  t e Prosecut  inr-  Attorneys. 

Section  11.315  H.  B.  V),  1929,  provides  that  it  a all  be 
the  duty  of  the  Prosecuting  Attorneys  to  charge  upon  behalf  of 
the  county  every  fee  that  accrues  to  is  office,  and  Tern  ires 
him  at  t ve  end  of  esc  vent;  to  nry  in  t the  C-'  mty  Tres#ury  all 
such  mosey  collected  by  him  as  fees. 

It  is  obvious  from  the  foregoing  Statutes  that  the  Prose- 
cuting After  ev  no  1 on  er  receives  fees,  but  is  now  on  a salary 
basis.  Fees  that  '>rra  collected  by  him  are  required  to  be  l.  msd 
over  by  hi  a t o the  Counts  ’’re * r y . : o p e ver  , if  1 i e v e c o 7 d -> e 

any  do  bt  about  t in  proposition,  Section  11783  R,  S,  o.  1929, 
makes  no  provision  for  the  payment  of  any  fee  under  the  circum- 
stances covered  ;>y  tir  inquiry.  1 the  v-orh  ;>  -formed  by  the 
Prosecut inr,  Attorney,  about  which  yu  inquire,  is  a duty  i-  rosed 
upon  him  as  a Prosecutin'  Attorney,  then  the  a at  ary  "I  ich  ha 
receiver,  as  Prosecut!  Attorney'  is  • 5 r full  compensr. tioa  for 
bis  duties  as  Prosecuting  Attorney,  except  'There  provided  • pht.rvise. 

In  Hill  v,  Butler  flo  nty,  195  o.  511,  the  I roseouting 
Attorney  so-  ght  to  recover  a fee  for  attending  and  representing 
the  State  in  p Preliminary  examination  before  s justice  if  + e 
Peace  of  his  county  in  a felony  care,  da  presented  :i.s  bill 

for  $90, GO.  Phe  court  that  • 53 question  of  turn 

meruit  in  the  case;  if  the  officer  in  e titled  to  the  fee  claimed 
he  would  have  to  point  it  out  in  the  Statutes.  At  toat  tine  the 
Statute  provided  for  n prescribed  caiary  raded  acc ordi  u,  to 
populsti  -n  0 -■  c itained  the  - 1 . Hrrrofi  . n,  to-vit:  * 

arid  Prosecuting  Attorney  snail  al so  receive  for  his  services 
in  the  Circuit  Court  -ad  other  Courts,  such  fees  as  allowed  by 
law."  The  Court  , at  page  515  , says: 

"Thus  the  Legislature  has  provided  that  the  officer  is  to 
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be  compensated  for  iis  services  in  two  ways,  by  salary 
and  bv  fees,  both  vs,  and  only  as,  eanressly  prescribed 
by  Statute.  If  the  law  imoees  n him  a certain  d&ty  , 
but  prescribes  no  part Icul 'r  fee  for  ifc~  performance, 
he  cannot  sav  that  it  i"";ses  on  him  a duty  fox  wiioh 
he  receives  no  compensation,  because  the  statute 
that  his  salary  is  given  him  in  payment  of  his  rervicee. 

'7e  do  not  mean  that  the  salary  is  given  as  ct  e .sati  on 
for  ^nly  such  services  fg  for  w ich  no  particular  fee 
is  prescribed,  for  that  is  not  the  meaning  of  the 
statute;  the  oalary  is  in  payment  of  all  hi'  vices, 
with  t e addition  that  for  certain  services  articular 
fees  are  also  riven,  and  there  may  be  other  services 
for  w.  ich  no  particular  fee  in  (riven,  but  » ich  are 
fully  co ’miens a ted  bv  the  salary." 

In  that  case  it  held  t i~t  he  "as  >t  entitled  to  recover 
on  the  l>*  >f  <nian+'  ruit;  t at  t tetute  rescribec  cer- 
tain fe  e in  addition  to  'is  salary  and  unless  the  service  nrrformad 
war  ouch  ns  ■*rs  to  be  co  "repeated  by  a specific  fee,  th*  t is 
cf  Unset  i in,  -of  or  would  >e  t e salary  wh ich  he  receives* 

Ho*  the  t‘ r;oecutior  Attor^e^s  are  on  salnTies  and  t is  fees 
c Llected  go  to  the  County.  The  "ervicee  w ich  they  perforu 
now  under  t a statute  are  c tenanted  by  toe  sol  or y they  receive. 

The  general  role  ir.  ti?t  when  an  officer  seats  to  c l*  set 
a foe  for  "srvices  he  has  performed  as  each  officer,  oefore  such 
f~e  ”ill  oe  allowed  he  mast  be  sole  t~  nls.c?  hie  finder  umn  the 
sect : e Statute  authorising  the  fee  as  claimed. 

In  Gs-maon  v.  Lafayette  County,  ?S  o.  675,  676,  tie 
court  says: 


"Tie  right  of  a -nxbl  ic  officer  to  fees  is  derived  from 
the  Statutes.  7e  is  entitled  to  no  fees  for  services 
he  taa-'  perform,  as  such  officer,  unless  the  Statute 
Ives  it.  When  the  Statute  fails  to  provide  a fee  for 
ervicos  he  is  rewired  to  perform  as  a nublic  officer, 
\e  has  no  claim  mon  the  state  for  compensation  for 
auen  services, " 

In  State  v.  Wofford,  116  v'o.  330,  333,  the  court  ns  pin 

said: 


"It  is  a well  settled  law  that  no  officer  is  entitled 
to  fees  of  any  kind  unless  provided  for  by  stat  te, 
and  that  the  law  conferring  such  right  must  be  strictly 
construed  because  of  Statutory  origin  and  ri  fat, 
(Citations  omitted)." 

A nin  in  State  ex  rel.  v.  Brown,  146  fo.  401,  406,  the 
court, in  speaking  oh  the  same  subject,  says: 

"It  is  uell  settled  that  no  officer  is  entitled  to  fees 
of  any  kind  unless  provided  for  by  Statute,  and  being 
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solely  of  statutory  right,  the  statute  allowing  the  same 
must  be  strictly  construed.  * 

Section  11316  H.  3.  i'o.  1929,  anong  other  things,  nrovides 

that : 

• The  roe  ecu  ting  attorneys  shall  coasnence  and  prosecute 

all  civil  and  criminal  actions  in  their  respective 

count iee  in  which  the  county  or  state  may  be  concerned, 

defend  all  s its  a ainst  the  state  or  county,  and  ^rose- 

cute  forfeited  recognizances  end  actions  for  the  recovery 

of  -»ebte , fines,  penalties  and  forfeitures  accruing  to 

the  state  or  county;  and  in  all  cases,  civil  and  criminal, 

in  which  changes  cl  venue  mnv  he  granted,  it  shall  be  his 

duty  to  foil or  and  cross cute  or  defend,  the  cpce  nay 

oe , all  s?id  causes,  for  w ich , in  addition  to  the  fees 

non  allowed  by  law,  he  a. ail  receive  his  act*- el  ex  see.*  * *rt 

3ection  113.°  R.  3.  ;'o.  1939,  provides; 

"He  shall  prosecute  *r  defend,  as  the  esse  oay  reouire,  all 
civil  suits  in  which  the  county  is  interested,  represent 
generally  the  county  in  all  natters  of  l?.-*,  investigate  ell 
claims  against  the  county,  dram  all  c ntrr.ctr.  relating  to 
the  business  of  the  county,  and  shall  five  hti  -i th- 

ou t fee,  in  matters  of  in  which  the  county  is  interested, 
and  in  writing  when  demanded,  to  the  county  court,  or  any 
Judge  thereof,  except  in  count ien  where  there  may  be  5 
county  counselor.  * • * * 

It  ie  our  opir  ion  that  t ie  nroeecuting  attorney  in  nrwse- 
cutinr  a suit  for  and  on  behalf  of  tue  county  was  performing  s 
duty  which  the  statute  placed  upon  In  as  Prosecuting  attorney. 

The  pro  er  preaentat  ion  of  evidence  in  the  case  which  he  was 
handling  is  as  arch  the  duty  of  the  prosecuting  attorney  as  the 
proper  o resen tat ion  0?  the  low.  if  he  had  not  otov i ’loient 

evidence  his  snlerv  would  not  have  been  reduced.  Since  he  did 
produce  additional  evidence,  that  is  n basis  for  additional  cow. 
penseti  n.  Tne  failure  to  produce  co  netent  testimony  might  have 
subjected  him  to  criticism,  and  the  fact  that  he  did  oroduce 
competent  testimony  ~*ould  indicate  that  he  was  conscientiously 
trying  to  discharge  the  duties  of  his  office.  Neither  circ  unst^nce, 
however,  in  our  on  inion,  woul  d tend  to  increase  or  decrease  his  co'ioen- 
sation  because  the  statutes  do  not  ieJce  provision  for  such  a con- 
tingency. at  he  did  was  done  without  an  order  of  the  County 
Court  and  was  done  in  his  official  capacity  sp  a prosecuting 
attorney  of  Ptone  County  in  carrying  out  the  duties  imposed  uoon 
him  by  statute. 

From  the  foregoing  it  is,  therefore,  our  opinion  that  the 
foimer  prosecuting  attorney  vne  not  entitled  to  additional  co  ejn- 
sation  over  and  above  what  he  received  ao  salary  of  nrer-ecuting 
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attorney  for  the  cervices  outlined  in  your  Inquiry.  However,  he  is 
entitled  to  reimbursement  for  actual  expenses  in  following  the 
change  of  venue. 

Having  decided  that  the  prosecuting  attorney  is  not  entitled 
to  additional  compensation , it  is  not  necessary  to  discuss  the 
o th er  two  in m ir  Lee. 


Ah  RCYiD : 


Attorney  eneral. 


FWh' : S 


30AKD  OF  BARBER  EXAMINERS : Allowed  expense  accounts  - under  what 
circumstances. 

/ u* 


7 - // 


fi  (s  ( t o j ! r j «. 

July  24,  1933. 


A V' 
' AT 


Ur.  J»D«  Ilawklns, 

Board  of  Barber  Examiners, 
Webb  City,  Missouri. 


Dear  sir: 


We  hereby  acknowledge  your  request  for  an  opinion 
dated  July  16,  1933,  which  la  In  words  and  figures  as  follows, 
to- wit: 

"We  believe  It  would  be  of  wary 
great  Importance  to  our  profession  to  be 
represented  at  this  National  Convention, 
and  would  very  much  like  to  have  you  rule 
that  we  be  allowed  expenses  to  this  meet- 
ing. As  It  is  In  another  state  our  expenses 
would  not  be  allowed  unless  you  so  rule. 

These  expenses  were  allowed  last  year." 

The  session  laws  for  Missouri  of  1933,  page  92, 

provide : 


"Sec.  4.  BOARD  OF  BARBER  EXAMINERS.  — 

There  is  hereby  appropriated  out  of  the 
state  treasury,  eighteen  thousand  dollars 
($18,000.00)  chargeable  to  the  state  board 
of  barber  examiners  fund,  the  following 
amounts  for  the  purposes  herein  expressed: 

****** 

D.  For  Operation.  General  expense: 

Including  communication,  printing  and 
binding,  traveling  expenses  and  other  general 
expense.  And  Material  and  supplies  consist- 
ing of  stationery  and  office  supplies. . .$9,450." 

Literally  construed,  that  phrase  "traveling  expenses" 
might  be  said  to  mean  that  this  money  so  appropriated  can  be  spent 
by  a member  of  the  Board  of  Barber  Examiners  as  traveling  expenses 
so  long  as  he  be  going  from  place  to  place— traveling.  Such  Is 
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a literal  construction  of  the  phrase  in  the  Appropriation  Act,  not 
talcing  into  consideration  the  Constitution  of  the  State  of  Missouri 
nor  the  law  creating  the  Board  of  Barber  Examiners  under  which 
they  act. 


It  will  be  noted  in  said  appropriation  bill  that  the  Leg- 
islature did  not  say  in  so  many  words  "necessary  traveling  expenses" 
or  "traveling  expenses  incurred  In  performance  of  public  duty*,  nor 
did  they  say  "traveling  expenses  within  and  without  the  State  of 
Missouri",  all  of  which  phrases  have  been  used  in  appropriations 
which  were  made  by  the  Legislature  for  the  use  of  other  departments 
of  said  government  in  times  past. 

We  must  determine  what  is  a legitimate  object  of  expenditure 
for  said  money  appropriated  to  the  Board  of  Barber  Examiners  to  be 
used  for  "traveling  expenses",  and  since  the  appropriation  act  itself 
recognizes  that  some  traveling  expenses  are  legitimate  under  the 
law,  we  must  proceed  to  examine  our  State  Constitution  and  the  act 
creating  the  Barber  Board,  known  as  Chapter  103,  R.S.  of  ilo.  1929, 
which  chapter  prescribes  the  duties  of  the  Barber  Board.  The  Legis- 
lature under  our  State  Constitution  (Article  17,  Sec.  48)  could  not 
appropriate  public  money  to  pay  such  expenses  as  described  in  your 
request  in  the  absence  of  a statute  authorizing  either  actually 
or  by  implication  such  attendance  of  the  convention  by  members  of 
the  Board.  I quote  Article  IV,  Sec.  48  of  the  Missouri  Constitu- 
tion: 


"The  General  Assembly  shall  have  no 
power  to  grant,  or  to  authorize  any  county 
or  municipal  authority  to  grant  any  extra 
compensation,  fee  or  allowance  to  a public 
officer,  agent,  servant  or  contractor,  after 
service  has  been  rendered  or  a contract  has  been 
entered  Into  and  performed  In  whole  or  In  part, 
nor  pay  nor  authorize  the  payment  of  any  claim 
hereafter  created  against  ths  State,  or  any 
county  or  municipality  of  the  State,  under  any 
agreement  or  oontract  made  without  express  au- 
thority of  law;  and  all  such  unauthorized  agree- 
ments or  contracts  shall  be  null  and  void." 

Sec.  13525,  Chapter  103,  R.S.  of  Mo.  1929  provides  in 
part  as  follows: 


"The  remuneration  of  each  member  shall 
not  exceed  the  sum  of  five  dollars  per  day 
while  engaged  in  their  duties  as  such,  exclu- 
sive of  the  necessary  traveling  and  other 
expenses,  to  which  they  shall  also  be  entitled: 
***’*The  State  Auditor  is  hereby  directed  to 
issue  his  warrants  monthly,  upon  the  State 
Treasurer  out  of  this  fund  only  for  the  payment 
of  the  salaries,  office  and  ail  other  necessary 
expenses  of  said  board.  r’’f  * " 
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Sec.  13526  of  Chapter  103  provides  in  part  as  follows: 

"Such  board  shall  hold  public  examina- 
tions at  least  four  times  in  each  year*  at 
such  times  and  places  aa  it  may  deem  advisa- 
ble. ***** 


Sec.  13534  of  Chapter  103  provides  in  part  as  follows: 

"Any  person  practicing  the  occupation 
of  barber  without  having  obtained  a certificate 
of  registration  or  permit  as  provided  in  this 
chapter,  or  willfully  employing  a barber 
who  has  not  such  certificate  or  permit  managing 
or  conducting  a barber  school  or  college,  with- 
out first  securing  a permit  from  such  board,  or 
falsely  pretending  to  be  qualified  to  practice 
as  a barber  or  instructor  or  teacher  of  such 
occupation  under  this  chapter,  or  falling  to 
keep  the  certificate,  card  or  permit  mentioned 
in  this  chapter  properly  displayed,  or  for  any 
extortion  or  overcharge  practiced,  and  any 
barber  college,  firm  corporation  or  person 
operating  or  conducting  a barber  college  without 
first  having  secured  the  permit  provided  for 
by  this  chapter,  or  falling  to  comply  with 
such  sanitary  rules  as  the  board,  in  conjunction 
with  the  state  board  of  health,  prescribes,  or 
for  the  violation  of  any  of  the  provisions  of 
this  chapter,  shall  be  deemed,  guilty  of  a mis- 
demeanor, and  the  board  shall  proceed  against 
all  such  persons . " ^ 

The  authority  to  travel  at  the  expanse  of  the  state  must 
be  found  in  some  statute,  otherwise,  there  is  a constitutional 
prohibition  on  the  state  forbidding  payment  of  the  expense 
incurred  thereby.  Do  the  portions  of  Chapter  103  above  quoted 
prescribe  such  statutory  duties  on  the  Board  of  Barber  Examiners 
as  they  may  in  the  fulfillment  thereof  necessitate  incurring 
expenses  in  attending  the  National  Convention  of  State  Boards 
of  Barber  Examiners?  We  must  take  the  law  as  we  find  it. 

It  will  be  observed  after  a careful  reading  of  Chapter  103 
that  there  is  nowhere  conferred  upon  members  of  said  Board  by 
any  provision  of  the  Act,  at  least  so  far  as  we  have  been  able 
to  discover,  any  authority  to  incur  expense  for  travel  in  the 
performance  of  any  other  duty  than  those  duties  above  recited; 
manifestly,  none  of  those  duties  require  the  attendance  at  said 
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convention,  and  none  of  those  duties,  either  express  or  by 
implication,  require  any  travel  except  in  the  State  of  Missouri. 

It  is  the  opinion  of  this  office  that  such  a charge  for 
traveling  expenses  is  not  a proper  charge  against  the  State  of 
L'lssouri  because  it  could  not  be  interpreted  under  a most  strained 
construction  of  the  law  to  be  a necessary  traveling  expense 
within  the  State  of  Missouri  made  in  line  of  any  official  duty 
prescribed  in  the  statutes. 


Respectfully  submitted. 


m.  ORR  sawyers, 

Assistant  Attorney  General 


APPROVED: 


Attorney  General 


Off  icirl , offending  nr ©visions  of  Section 
13  of  Article  14,  unless  he  voluntarily 
resigns,  mst  be  re  oved  by  nuo  warranto ; 
the  fact  t ho t related  pooointe  '-fter- 
werds  resigns  does  not  nr event  forfeiture 
of  office  under  Section  13  of  Article  14. 


SPOT  ISM 


Mr.  T.  J.  Harper, 
Prosecuting  Attorney 
Galena,  Missouri. 


,'e  are  acknowledging  receiot  of  your  letter  in  which 
you  inquire  as  follows: 

"The  School  Board  in  a certain  district  in  our 
County  is  tied  up  on  a proposition,  so  I am  ae'  inp 
your  opinion  upon  the  following  questions: 

A School  board  member  helps  to  emnloy  s relative 
within  the  prohibited  degree  to  act  as  treasurer 
for  the  district  with  compensation.  Does  this 
director  automatically  go  out,  or  should  he  resign? 


If  this  relative  resigns  can  the  board  member  con- 
tinue to  hold  hie  office,  or  what  effect  would  it  have ? 


Tuanking  you  in  advance  for  an  early  reply,  as  they 
are  tied  up  until  your  reel y is  received.  Would  like 
to  hear  this  week  if  possible.* 


Section  13  of  Article  14  of  the  Constitution  cf  i rouri 
provides  as  follows: 

"Any  nubl ic  officer  or  employe  of  this  State  or  of 
any  political  subdivision  thereof  who  shall,  by  virtue 
of  said  office  or  employment,  have  the  right  to  name 
or  appoint  any  person  to  render  service,  to  the  State 
or  to  any  political  subdivision  thereof,  and  rho  shall 
na  e or  appoint  to  such  service  any  relative  within 
the  fourth  degree,  either  by  consanguinity  or  affinity, 
shall  thereby  forfeit  his  or  her  office  or  employment.* 

Section  7 of  Article  15  of  the  Constitution  of  issouri 
provides  as  follows: 


"The  General  Assembly  shall,  in  addition  to  other  pen- 
alties, provide  for  the  removal  from  office  of  count y, 
city,  town  or  township  officers,  on  conviction  of  will- 
ful, corrupt  or  fraudulent  violation  or  neglect  of 
official  duty.  Laws  may  be  enacted,  to  provide  for  the 
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removal  from  office,  for  cause,  of  ell  public  off  ice  re, 
not  otherwise  provided  for  in  this  Constitution. B 

Under  Section  13  of  Article  14  of  the  Constitution  a 
director  who  names  or  appoints  any  person  within  the  prohibited 
degree  shall  forfeit  his  office.  Under  Section  7,  Article  14, 
the  Legislature  was  authorised  to  provide  for  the  removal  of 
rrublic  officers.  Section  1618  R.  S.  o.  1939,  among  other 
things , provides: 

" In  case  any  person  shall  usurp,  intrude  into  or  unlaw- 
fully hold  or  execute  any  office  or  franchise,  the 
attorney-general  of  the  state,  or  any  circuit  or  rose- 
cuting  attorney  of  the  county  in  which  the  action  is 
commenced,  shall  exhibit  to  the  circuit  court,  or  other 
court  having  concurrent  jurisdiction  therewith  in  civil 
cases,  an  information  in  the  nature  of  a quo  warranto, 
at  the  relation  of  any  Person  desiring  to  prosecute 
the  ease;  * * 

By  Section  13,  Article  14  above,  the  Constitution  declares 
that  the  sp?  ointment  of  any  person  within  the  prohibited  degree 
shall  cause  a forfeiture  of  his  office.  That  provision  of  the 
constitution  meaning  that  the  ap  ointment  of  a person  within 
the  prohibited  degree  shall  be  cause  for  forfeiture  of  office, 
and  when  such  fact  is  oroven,  it  will  result  in  a forfeiture  of 
office.  The  Section  does  not  mean  that  the  person  who  is 
accused  of  violating  the  provision  of  the  constitution  shall 
not  have  an  opportunity  to  be  heard  in  a court  of  competent 
jurisdiction  as  to  whether  or  not  Section  13,  Article  14  has 
in  fact  been  violated.  In  Merchants’  Laclede  Hat.  Bank  v. 

Schramm,  190  S.  W.  889,  the  court  in  considering  the  power 
of  removing  officers  says  at  page  891: 

"In  t.iis  state  the  rules  governing  the  removal  of 
appointive  officers  have  been  discussed  by  the  appellate 
courts  in  a scries  of  cases  in  all  of  which,  by  the 
terms  of  implications  of  the  statutory  power  given, 
the  removal  could  only  be  f or  cause  after  notice  and 
trial.  * 

The  right  of  a person  to  hold  an  office  to  which  he  has 
been  elected  is  a right  of  tt  ich  he  cannot  be  deprived  except 
by  his  day  in  court.  In  other  words,  the  accused  officer  is 
entitled  to  notice  and  hearing  before  the  right  to  hold  office 
can  be  taken  from  him.  T^hile  lection  13,  Article  14  declares  tbat 
an  officer  who  names  or  appoints  relatives  in  the  prohibited 
degree  shall  forfeit  hie  office,  such  constitutional  provision 
does  not  mean  that  the  accused  official  shall  not  have  an 
opportunity  to  be  heard  in  a court  of  competent  jurisdiction 
ae  to  whether  or  not,  as  a matter  of  fact,  he  is  guilty  of 
violating  said  Section. 

Section  1618,  H.  S.  ;'0-  1939,  referred  to  above,  provides 
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x-na.t  the  right  to  hold  office  shall  be  tested  by  the  writ  of 
quo  warranto.  In  such  proceedings  the  accused  official  would 
be  entitled  to  show  that  he  did  not  name  or  appoint  the  rela- 
tive or  that  the  person  appointed  was  not  related  within  the 
prohibited  degree. 

Section  13,  Article  14,  does  not  make  the  office  of  the 
accused  official  vacant  automatically,  but  under  said  Section 
the  accused  official  is  entitled  to  notice  and  hearing  ao  to 
whether  or  not  he  is  guilty  of  violating  the  mandates  of 
said  Section.  Under  the  facte  outlined  in  your  inquiry  the 
accused  official  should  resign  without  -cutting  the 'state  to 
the  expense  of  having  him  removed.  If,  however,  the  official 
refuses  to  relinquish  the  duties  of  his  office,  it  will  be 
necessary  for  you  as  Prosecuting  Attorney  to  start  proceedings 
for  his  removal. 

It  is  therefore  our  opinion,  in  answer  to  this  inquiry, 
that  the  accused  official  should  resign  and  cauEe  the  district 
no  further  difficulty.  However,  upon  his  failure  to  so  do, 
we  believe  it  would  be  necessary  to  file  an  information  in  the 
nature  of  a quo  warranto  to  declare  his  forfeiture  of  office. 

Your  next  inquiry  that  If  the  relative  should  resign, 
can  the  Board  member  continue  to  hold  office?  Under  . action 
13,  Article  14  above,  any  public  officer  "who  shall  name  of 
appoint  to  such  service  any  relative  within  the  fourth  degree 
either  by  consanguinity  of  affinity,  shall  thereby  forfeit 
his  or  her  office  or  employment, " The  injunction  of  the 
Constitution,  therefore,  is  that  no  officer  shall  “name  or 
appoint. w It  is  the  act  of  naming  or  a?  ointing  the  relative 
w ich  is  a violation  of  the  mandate  of  the  Constitution,  snd 
when  such  naming  or  ap  ointing  takes  place  the  constitution 
has  been  violated.  It  is  the  violation  of  the  constitution 
that  is  the  basis  of  the  forfeiture  of  his  office,  and  the 
cause  or  basis  of  forfeiture  exists  at  the  time  of  the  naming 
and  the  appointing.  At  such  time  the  officials'  office  could 
be  forfeited  by  a proper  proceeding.  The  constitution  having 
been  violated  at  the  time  of  the  naming  and  appointing  of  the 
relative  and  the  cause  of  forfeiture  coming  into  existence 
at  that  time,  the  relative  could  not  restore  the  accused 
official  to  the  emoluments  of  his  office  by  afterwards  re- 
signing. The  reason  for  this  rule  is  obvious.  If  a relative 
appointed  by  such  an  official  could  receive  the  benefits  of 
the  office  until  such  time  as  the  violation  of  the  constitution 
is  discovered  and  then  by  resignin'-  protect  the  offending 
official  from  the  injunction  of  the  constitution,  it  would 
make  the  constitutional  provision  a farce.  Under  such  a 
theory  the  related  teacher  sight  even  complete  the  term  for 
which  she  was  elected  before  the  violation  of  the  constitution 
was  discovered,  and  yet,  under  such  circumstances,  the  official 
could  -not  be  removed. 

Therefore,  in  answer  to  your  second  inquiry,  it  is  the 
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opinion  of  this  Department  that  under  Section  13  of  Article 
14  the  director  forfeits  his  office  by  naming  and  sp  ointing 
the  relative  within  the  prohibited  degree.  After  t ;e  naming 
end  an  ointment,  as  prohibited  by  the  constitution,  nothing 
can  be  done  by  the  related  appoint®? to  mitigate  or  change 
the  offense  already  comitted,  and  if  the  related  ap  o in  tee 
should  afterwards  resign,  that  fact  cannot  restore  the 
director  in  good  standing  because  the  offense  under  the 
constitution  was  already  coisplete  without  any  action  on  the 
part  of  the  related  appointee. 


Very  truly  yours, 


Assistant  Attorney  General. 


F 75  :S 


APPROVED: 


Attorney  General 
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NEPOTISM:  Treasurer  of  acbool  district  comes 

within  the  prohibition  of  Section 
13,  Article  14  of  the  Constitution 
of  Missouri. 


r,  T.  J.  Harner, 

i r ose  cu  t ing  At  tone  y , 

C'nlona,  ir -ouri. 

Dear  Sir: 

fe  are  acknowledging  receipt  of  a letter  from  r. 

. T.  31sk  in  which  he  directs  tiie  c iswer  to  hie  inquiry 
o be  addressed  to  you.  He  inouirea  pb  follows : 

" In  regard  to  the  Icootism  law,  would  it  not 
aptly  to  the  district  treasurer  who  wee  hire-’ 
and  lies  been  acting  in  that  capacity  since 
Jul V 1st? 

I iav-3  -written  to  T.  J.  Banner,  our  old  les  '0- 
cratlc  friend,  Galena,  i sour  i , in  regard  to 
trio  ratter,  and  would  like  for  you  to  make 
your  reolv  to  him.  * 

Section  13,  Article  14  of  the  Constitution  of  iFsouri 
■■■re wider  se  follows; 

'Any  public  officer  or  employe  of  tils  ''tote  or 
of  any  political  subdivision  thereof  wbo  ihall, 
by  virtue  of  said  office  or  employment,  bsve  the 
right  to  name  or  appoint  any  person  to  render 
service  to  the  3tate  or  to  any  political  subdi- 
vision thereof,  and  who  shall  nar>e  or  ep  oint  to 
such  service  any  relative  within  the  fourth  degree, 
either  by  consanguinity  or  affinity  ah  ell  t ereby 
forfeit  his  or  her  office  or  employment." 

The  officers  of  school  districts  are  nubile  officers 
nnd  fully  fit  the  definition  announced  in  ft  ate  v.  nc!  *>nn , 
3S4  S.  W.  53,  o5  where  it  is  aaid  as  follows: 

"Stated  ore  definitely,  a 1 ublic  office*  is  a 
charge  or  trust  conferred  b public  authorit-  for 
a public  purpose;  tne  duties  of  which  involve  in 
their  performance,  the  exercise  of  some  portion  of 
sovereign  power,  --aether  ;reot  or  small.  A public 
officer  is  an  individual  Who  h^s  been  elected  or 
appointed  in  the  manner  "rescribed  by  law,  who  has 
a designation  or  title  given  to  him  by  l*'-*,  and  who 
exercises  the  functions  concerninr  the  office 


Serte  ber  30,  1333. 


\o 


.A- 


M LED 

n 


XL 


<D  H 


ir . T.  J.  Harper, 


Seotenber  30,  1933. 


assigned  to  hi™  bv  lawi* 

A school  district  is  a.  political  subdivision  of  the 
Sts  te.  The  treasurer  of  the  district  is  p rmblic  officer 
of  a political  subdivision.  Such  be  inf;  trwe,  the  district 
eaSFurcr  would  cone  srithin  the  prohibition  contained  in 
ction  13,  Article  14  of  the  Constitution. 


very  truly  vouro, 


Resistant  A sneral. 


ArfiCVhD: 


A*-torneu  General. 


TAXATION:  Accounts  receivable  identified  as  personal 

property  subject  to  assessment  for  purposes 
of  taxation. 
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Honorable  T.  *i* Harper 
Prosecuting  Attorney 
Stone  County 
Galena , Missouri 


FUEL 


iT 
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Dear  Sirs 

Tour  request  for  an  opinion  dated  September  25, 

1955,  was  referred  to  me  by  General  McKittrick.  I find 
that  your  request  is  in  the  following  fonsi 

"I  would  like  an  opinion  for  the  benefit 
of  the  Assessor  and  County  Judges,  and 
that  is 

'Does  the  outstanding  accounts- book 
accounts  of  a merchant  come  under, 
and  are  they  taxable  as  merchant 
stock*  or  do  they  represent  personal 
property.® 

Section  9756  Revised  Statutes  Missouri  1929,  provides 
in  part  as  follows! 

{ r 

’’The  assessor  or  his  deputy  or  dsputles 
shall  between  the  first  days  of  June  end 
January,  and  efter  being  furnished  with 
the  necessary  books  and  blanks  by  the 
county  clerk  at  the  expense  of  the  county, 
proceed  to  take  a list  of  the  taxable 
personal  property  in  the  county,  town 
or  district,  and  assess  the  value  thereof, 
in  the  manner  following  to-wlt:  He  shall 
call  at  the  office,  place  of  doing  business 
or  residence  of  each  person  required  by 
this  chapter  to  list  property,  ana  shall 
require  such  persons  to  make  a correct 
statement  of  all  taxable  property  owned 
by  such  person,  or  under  the  care,  charge 
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or  management  of  such  per  ecu,  except 
merchandise  which  in  ay  be  required  to 
pay  a license  tax,  being  In  any  county 
of  this  atate  In  accordance  with  the 
provisions  of  this  chapter,  and  the 
person  listing  the  property  shall  enter 
a true  and  correct  statement  of  such 
property  in  a printed  or  written  blank 
prepared  for  that  purpose)  which  state- 
ment after  being  filled  out,  shall  be 
signed  and  sworn  to,  to  the  extent  re- 
quired by  tills  chapter  by  the  person 
listing  the  property  and  delivered  to 
the  assessor.  Such  lists  shall  con- 
tain; 


eleventh,  all  other  property  not  above 
enumerated  (except merchandise . ullla 
and  accounts  receivable,  and  other  cre- 
dits of  a merchant  or  manufacturer , 
art  sin,-  out  of  the  aale  of  goods,  wares 
yd  merchandise , which  have  teen  returned 
for  taxation,  under  sections  10061  and 
101 ll  R.  ST' 1925 , J and  ? ts  value ; ****** 

and  every  other  species  of  property  not 
exempt  by  law  from  taxation. 

Section  9769  provides  as  follows t 

"The  oath  to  be  signed  and  sworn  to  by 
each  person  making  the  statement  of 
property  required  by  this  chapter  shall 

be  as  followas  I.  . 

do  solemnly  swear  or  affirm  that  the 
foregoing  list  contains  a true  and  cor- 
rect statement  of  all  the  property  tax- 
able by  the  laws  of  the  State  of  Missouri, 
lncludlng«(^>**it*Tc**sjid  all  other  property, 
and  It  a value,  wixlch  Z owned  on  the  first 
day  of  June,  19  , or  which  I had  under 

my  charge  or  management,  or  any  money  or 
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property  due  me  on  said  day  from  solvent 
persons  or  companies,  on  notes,  accounts 

Section  9795  he vised  Statutes  Missouri  1929, provides 
as  fol loess 

"Ho  person  shall  be  required  to  list  a 
greater  portion  of  any  credits  than  he 
believes  will  be  received  or  can  be 
collected 

Section  9977i 

"e^^***H^**»*The  term  * credits*, 
wherever  used  in  the  chapter,  shall 
be  held  to  mean  i nd  lncluda**^****** 
every  claim  or  demand  for  money. 

Interest,  or  other  valuable  thing 
due  or  to  become  due^************11 

Our  Supreme  Court  in  the  case  of  State  ex  rel.  v.  Qehner, 
316  4o.  694,  1.  o.  696,  saldt 

"accounts  receivable  are  amount#  owing 
to  a creditor  on  open  account.  They 
are  in  the  nature  of  credits  which,  under 
the  statute  (See. 12967,  2.8*1919},  In* 
elude  'every  claim  or  demand  for  money, 
interest  or  other  valuable  thing,  due  or 
to  becumd  due. 1 Thus  defined  they  are 
declared  by  the  statute  above  cited  to 
be  personal  property.  As  such  they  are 
proper  subjects  of  taxation  within  the 
limitations  stated. " 

In  the  case  of  State  ex  rel.  v.  Tobacco  Company,  140  Ho. 
218,  1.  c.  2 22,  our  Supreme  Court  ealdi 

"Defendant  company  insists  that  it  la 
a mnnufaotueer  and  that  It  should  have 
been  licensed  and  taxed  on  all  raw  ma* 
terlal,  finished  products,  and  tools, 
machinery,  and  appliances,  ae  is  pro* 
vlded  by  section  6821,  Revised  Statutes 
1889,  and  page  217,  Laws  of  1893,  for 
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taxing  and  licensing  Merchants,  and 
that  as  the  defendant  was  not  thus 
assessed  that  the  assessment  is  void 
and  also  th«  tax. 

Tho  assessment  was  not,  we  think, void 
because  the  property  was  assessed  as 
ordinary  personal  property,  even 
though  defendant  may  have  been  at  the 
tine  a manufaetuxw.*^-^  **•*-»♦**»*** 

Defendant's  personal  property  was 
properly  taxed  In  aontgomery  efruaty 

for  the  tax  sued  for*'*^-**^^^**^*” 


I am  assuming  that  In  your  request  when  you  used  the 
phrase  'accounting  book  of  accounts'  you  are  ref err in  to  accounts 
receivable  as  shown  by  the  merchants'  open  account  books,  and  start- 
ing with  this  assumption  our  Supreme  Court  has  ruled  In  the  Oehner 
case  that  accounts  receivable  are  personal  property  and  subject  to 
assessment  as  such.  There  is  no  doubt  that  accounts  receivable 
shall  be  turned  in  on  the  personal  assessment  list,  for  the  property 
owner  takas  oath  that  his  assessment  list  contains  all  money  or  prop- 
erty due  hint  on  June  first  from  solvent  persons  on  account.  Then 
too,  under  the  law  the  assessor  is  charged  with  assessing  all  personal 
property  not  specifically  exempted  by  law  and  accounts  receivable  are 
not  exempted  but  in  fact  the  assessor  Is  specifically  required  to  make 
a return  on  all  other  personal  property  not  specifically  enumerated 
and  accounts  receivable  fall  within  this  classification. 

It  is  true  that  under  the  eleventh  enumeration  of  taxabla 
property  as  set  out  In  beet Ion  9756  as  revised  In  1929,  our  Legis- 
lature is  shown  to  have  excepted  merchandise,  bills  and  accounts 
receivable  and  other  credits  of  a merchant  arising,  out  of  the  sale 
of  goods  which  has  been  ret  urned  for  taxation  under  the  provisions  of 
Section  10081  Revised  Statutes  Missouri  1929,  but  this  exception  as 
shown  in  the  Session  Acta  of  1923,  page  375,  provides  that  when 
this  law  was  passed  only  merchandise  was  excepted  end  this  purported 
exception  of  accounts  receivable  as  it  appears  in  the  revised  statutes 
la  not  a true  copy  of  the  law  as  passed,  and  is  an  error  which  should 
be  charged  against  those  who  revised  the  statutes. 

If  accounts  receivable  are  not  assessable  as  pars  anal  prop- 
erty then  our  Supreme  Court  was  wrong  In  the  Oehner  case  above  decided 
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In  1927  by  the  court  on  banc,  construing  this  very  section  of 
law  passed  In  1923  and  decided  tills  vary  point  In  Issue* 

It  Is  to  be  noted  fur  tlior  that  boot  Ion  10081  R.  3. 
ko«  1929  as  amended  in  the  haws  of  1931*  page  360,  which  pro- 
vides a fair  method  for  deter  /lining  tho  reasonable  amount  due 
the  State  of  Missouri  as  a merchant* s license  tax*  is  based 
on  the  amount  of  merchant*! so  raid  merchant  carries  In  stock 
and  none  of  Its  provisions  take  Into  consideration  the  mer- 
chant’ s accounts  receivable  as  a basis  for  determining  the 
merchant’s  license  tax*  It  la  true  that  the  merchant’s  lic- 
ense tax  is  a property  tax  and  as  such  his  merchandise  should 
not  be  doubly  assessed*  hence  the  exception  in  the  statute* 

The  Tobacco  case*  supra*  holds  that  even  Jierchandlae  Is  subject 
to  a property  tax  under  the  provisions  of  Section  9756*  and 
the  right  to  contest  an  unjust  assessment  must  be  in  the  method 
provided  by  lav.  It  Is  true  that  no  person  is  required  to 
list  any  credit  or  accounts  receivable  for  taxation  when  the 
same  is  believed  by  him  to  be  not  collectible. 

It  follows  that  the  opinion  of  this  office  is  that 
under  the  dlsaourl  lav  relating  to  taxation*  accounts  receiv- 
able are  not  merchandise  but  ore  personal  property  and  should 
be  returned  and  assessed  as  such  for  the  purpose  of  taxation. 


Respectfully  submitted* 


#m.  ORR  lAJrrSRS 
Assistant  Attorney  General* 


APPROVED* 


ftoi  ifiekITTHict 

Attorney  General* 


WOS:H 


NEPOTISM:  Recorder  receiving  personal  services 

from  wife  does  not  violate  Section 
13  of  Article  XIV  of  the  Constitution 
of  Missouri,  as  she  does  not  render 
service  to  the  State  in  an  official 
capacity, 
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Mr.  T.  J.  Harper 
Prosecuting  Attorney 
Galena,  Missouri 

Dear  Sir: 


We  are  acknowledging  receipt  of  your  letter  in  which  you 
inquire  as  follows: 

"At  the  request  of  Mr.  Jones,  Recorder  of  Deeds  in 
this  county,  I am  writing  you  for  an  opinion  on  the 
anti-nepotism  law  as  applied  to  the  office  which 
he  holds. 

Mr.  Jones'  wife  has  been  assisting  him  with  his  work, 
but  for  fear  of  violating  the  anti -nepotism  law  he 
has  suspended  her  services  until  I can  hear  from  you. 

Mr.  Jones’s  office  Is  of  course  operated  on  the  fee 
basis,  and  the  fees  taken  in  In  this  County  do  not 
nearly  pay  for  the  work  he  does,  as  he  has  a great 
deal  of  necessary  work  to  do  that  nets  him  nothing. 

For  Instance,  running  records  for  the  information  of 
his  clients,  etc. 

Mr.  Jones'  salary  will  run  from  $1600.00  to  $1700.00 
per  year  in  this  County,  and  no  other  pay  is  given  him 
other  than  his  fees.  Therefore,  his  question  is, 
shall  he  be  allowed  to  retain  his  wife  to  assist  him 
In  his  office,  or  shall  he  be  required  to  hire  an 
assistant  or  deputy,  which  will  no  doubt  cost  him 
from  $800.00  to  $900.00,  and  will  therefore  only 
leave  him  about  $800.00  per  year  for  his  own  salary. 

His  wife  doesn't  draw  any  salary  and  she  Is  not  a 
deputy. 

I will  greatly  appreciate  your  advices,  and  while 
on  the  face  of  a recent  ruling  by  one  of  your  assist- 
ants, it  appears  that  this  ruling  affects  Mr.  Jones, 
it  should  not  do  so,  as  he  will  hardly  have  a living 
fee  left  after  being  forced  to  hire  an  assistant. 

Former  Attorney  General,  Shartel,  ruled  In  answer 
to  Mr.  Jones'  query,  that  Mr.  Jones  was  not  affected 
by  this  law.  Copy  of  Hon.  Shartel 's  letter  to  Mr. 

Jones  enclosed.” 
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Section  13  of  Article  XIV  of  the  Constitution  of  Missouri 
provides  as  follows! 

"Any  public  officer  or  employe  of  this  State  or  of 
any  political  subdivision  thereof  who  shall,  by 
virtue  of  said  office  or  employment,  have  the  right 
to  name  or  appoint  any  person  to  render  service  to 
the  State  or  to  any  political  subdivision  thereof, 
and  who  shall  name  or  appoint  to  such  service  any 
relative  within  the  fourth  degree,  either  by  consan- 
guinity or  affinity,  shall  thereby  forfeit  his  or  her 
office  or  employment*" 

The  above  constitutional  provision  makes  no  distinction 
between  officers  whose  compensation  results  from  fees  collected 
and  officers  who  draw  a specified  salary,  ftiey  are  both  com- 
pensated, though  differently,  for  the  services  they  render 
to  the  State,  and  are  paid  out  of  public  funds.  The  Legislature 
could  as  well  have  required  that  the  fees  of  this  office,  as 
many  others,  be  paid  Into  the  treasury,  and  that  the  officer 
be  paid  a salary.  The  fact  that  some  offices  are  fee  offices 
and  others  salary  offices  does  not  relieve  either  class  from 
the  prohibition  contained  in  the  above  constitutional  provision. 
We,  therefore,  hold  that  even  though  the  office  In  question  be 
a fee  office,  the  provision  of  Section  13  of  Article  XIV  above 
applies  to  such  office-holder. 

However,  upon  the  facts  given  in  your  letter,  we  con- 
clude that  Mr.  Jones  does  not  violate  the  provisions  of 
Section  13  of  Article  XIV  by  having  his  wife  assist  him. 

Under  the  above  section  of  the  constitution  any  officer 
who  names  or  appoints  any  person  within  the  fourth  degree  to 
render  service  to  the  State,  makes  himself  liable  to  forfeiture 
of  office.  We  believe,  however,  that  the  proper  construction 
to  be  placed  upon  that  constitutional  provision  is  that  such 
person  must  be  appointed  to  hold  an  official  position  existing 
under  the  laws  or  constitution  of  the  State.  We  believe  that 
there  is  a distinction  between  a person  holding  an  office  and 
rendering  service  to  the  State  In  an  official  capacity  and 
a person  having  no  official  position  and  rendering  gratuitous 
personal  service  to  the  office-holder.  The  test  as  to  whether 
or  not  Mr.  Jones  violated  the  constitution.  In  our  opinion,  is 
not  whether  or  not  his  office  be  a fee  or  salary  office,  but  is 
whether  or  not  his  wife  Is  occupying  an  official  position  and 
Is  rendering  service  to  the  State  in  such  official  capacity, 
or  whether  the  services  rendered  by  her  are  personal  services 
to  Mr.  Jones. 

You  state  that  the  wife  occupies  no  official  position; 
receives  no  compensation  for  her  services  and  Is  rendering 
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gratuitous  service  to  Mr.  Jones  on  account  of  the  relationship. 
We  conclude  that  she  is  rendering  personal  service  to  Mr. 

Jones  and  is  not,  in  an  official  capacity,  rendering  service 
to  the  State  of  Missouri. 

It  is  therefore  the  opinion  of  this  Department  that  Mr. 
Jones  is  not  violating  Section  13  of  Article  XIV  of  the 
Constitution;  not  because  his  office  is  a fee  office,  but 
because  the  wife  is  rendering  personal  service  to  him  and  is 
not,  in  an  official  capacity,  rendering  service  to  the  State 
of  Missouri. 

Very  truly  yours. 


FRANK  W.  HAYES 
Assistant  Attorney  General 


APPROVED: 


Attorney  General. 


EWH:S 


'MARRIA&K:  Authority  of  a alias  to  perfo: 
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\ 

v 
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KoveMber  3*  1933. 


Mr*  George  V.  Hartman 
X&rria  :e  License  Clerk 

139  City  Hull 

fit.  Louis t Missouri 

Pear  Sir: 


Tour  request  for  an  opinion  dated  October  16th,  waa  In 
the  following  f one : 

"Cm  a person  who  is  an  ordained  sinister, 
but  not  a citizen  of  the  United  States,  but 
la  a resident  of  the  State  of  Missouri,  and 
p pastor  of  the  Ethical  fioclety  in  St.  Louis, 
perfona  Marriage*  In  the  State  of  Missouri** 

Section  3976  R.  R.  Mo.  1939  prowl  dan  tie  follows: 

* Marriages  nay  be  aolennlsed  by  any  judge  of 

a court  of  record  or  any  justice  of  the  peace, 
or  any  licensed  or  ordained  preacher  of  the 
gospel , who  la  a citizen  of  the  United  States 
or  who  Is  a resident  of  and  a pastor  of  any 
church  In  this  state.* 

Section  3977  R.  6.  Mo.  1939  provides  as  follows: 

* Previous  to  any  Marriage  In  this  state,  a 

license  for  that  purpose  shall  be  obtained 
fr on  the  officer  herein  authorised  to  1 strut 
the  sane,  and  no  sir rings  hereafter  contract- 
ed eh oil  be  recognized  as  valid  unless  such 
license  has  been  previously  obtained,  and  un- 
less such  ltarrlaga  is  solemnized  by  a person 
authorised  by  law  to  solemnise  Marriages. 

Common-law  marriages  hereafter  contracted 
shall  be  null  and  void.  Provided,  however, 
that  no  narrloge  shall  be  deemed  or  adjudged 
invalid,  nor  shall  the  validity  thereof  be 
In  any  way  affected  on  account  of  any  want  of 
authority  In  any  person  so  soleanlslng  the  sane 
under  the  next  preceding  section.  If  ooneuo- 
nated  with  the  full  belief  on  the  part  of  the 
persons,  so  Married,  o?  either  of  then,  that 
they  vs  re  lawfully  joined  In  marriage.11 


Hr*  George  w.  Hartman 


Hovember  3,  1933 


Beet ion  4364  ft.  9.  Ho.  1939  provides  aa  follows: 


• Every  person  who  shall  solemnize  any  mar- 
riage, having  knowledge  of  any  fact  which 
renders  such  marriage  unlawful  or  criminal 
in  either  of  the  parties  under  any  law  of 
this  state,  or,  having  knowledge  or  reason- 
able cause  to  believe  that  either  of  the 
parties  shall  be  under  the  age  of  1 gal  oon- 
sent,  or  is  insane,  mentally  lab  oils,  feeble- 
minded or  epileptic,  or  where  to  his  know- 
ledge, any  other  legal  impediment  exists  to 
such  marriage , and  every  person  not  author- 
ized by  law  to  solemnise  marriages  who  shall 
falsely  represent  that  he  is  so  authorized, 
find  who,  by  any  pretended  marriage  ceremony 
which  he  may  perform,  shall  deceive  any  In- 
nocent person  or  persons  Into  the  belief  that 
they  have  been  legally  married,  shall,  on  con- 
viction be  adjudged  guilty  of  a misdemeanor, 
and  be  mulshed  by  Imprisonment  in  the  county 
jail  not  exceeding  one  year,  or  by  s fine  not 
lees  than  five  hundred  dollars,  or  both  such 
fine  said  imprisonment." 

The  oualificivtion  of  citizenship  is  a conditional  legal 
limitation  upon  all  clergy  in  Hlsaouri  who  hold  themselves  out  as 
qualified  to  solemnize  a marriage  contract. 

It  is  the  opinion  of  this  office  that  an  ordained  min- 
ister of  any  creed,  not  a citizen  of  the  United  States,  is  no\ 
legally  qualified  to  solemnize  a marriage  contract  in  this  state. 
It  is  our  further  oolnlon  that  one  who  falsely  represents  author- 
ity to  solemnize  the  marriage  contract,  being  legally  disqualified 
an d pretends  a marriage  ceremony,  he  can  be  prosecuted  for  b mis- 
demeanor a#  above  set  out. 


espectfully  submitted 


WILLIAM  ORR  8AWTKR8 

Assistant  Attorney  General. 


APPROVED: 


ROT  KOKITTItlCK. 
Attorney  General. 

WOStH 


OUTING  TTORffKY 


■pecl-.il  prosecutor  not  entitled  to  conpansction 


November  17tht  19 

> 7 — /r  K '■  ^ ' . rf 


lion*  i- abort  • JtewYine 
tiomey  : t tee 
Z arv th  refill® , ■ o# 


Your  r«ou0fit  of  ” wombs**  10,  X0S9,  fop  an  ojiirlon  is  as 
lows; 


**  ee.  11333  ’ • • cs*  10fi9  jrovides 

that  in  the  event  tho  ropulnr  npoeooutinf 
attorney  is  sioh  op  ofeswmt  the  oowt  y 
appoint  soie  poppas?  to  dlsoft;  pro  the  duiia® 
of  the  off  loo,  n&  the  next  erection  pro- 
vide® th--. t the  :;wo&o  so  appointed  s'1- 11 
receive  the  «ooe  feo*  ea  the  rrej^sr  of- 
ficers would  if  ho  ‘^ore  present* 


i tof-.ao  advice  if  r.  person  is  appointed 
to  serve  ae  isroneeutlnr  attorney  durlnp 
the  siekneae  or  fd>a©noe  of  tba  rainier 
proeocutinr  attorney  should  be  paid  out 
of  the  eolery  of  the  popular  jvose  exiting 
attorney  or  if  he  should  receive  the  fee 
provided  fey  the  statute  over  and  above  the 
e-lory  of  the  rorul-r  proaeoutir.*?  items  y 


Yotar  reaoost  for  on  opinion  involves  the  construction  of  cotton 
13MV  * . o.  10. ?9,  a*A  in  particular  the  meaning  of  the  to: 

"fees  : unac?  therein* 


$2  * *Ion*  ’cbert  -•  ’Tnwklna 


eotlon  11323  * o,  1929  provides: 


’If  he  he  si  ok  or  absent , such  court 
ah  til  nppolnt  sceao  j'orson  to  discharge 
the  duties  of  tho  office  until  the 
proper  officer  reaurae  the  dlsch  rge 
of  his  duties* " 


eotlon  11334  • • o*  1929  rrov Ideal 


’The  peroor.  thus  appointed  shall  possess 
th  »i  no  power  nd  rocolve  the  same  foes 
os  the  proper  officer  would  If  he  were 
present*’ 


The  shore  statutes  originated  ot  a time  when  the  prose  outing 
attorney  received  se  eempons"  tier  eert^ln  ’fees  * for  his  ser- 
vices. lnee  that  time,  recent  lop  is  1*  t Ion  has  placed  the 
prosecuting  attorney  upon  « selory  basis*  t the  present  time, 
it  is  raede  the  duty  of  the  prosecuting  attorney,  under  action 
11315  R*  . to.  1929 


"to  charge  upon  bohelf  of  the  county 
every  fee  thst  accrues  in  hio  office 
and  to  receive  the  snae,  r.nd  at  the 
end  of  each  month,  pey  over  to  the 
county  treasury  11  moneys  col looted 
by  him  as  feasv*% 


section  11317  provides  that  any  prosecuting  attorney  who  foils 
to  pay  over  such  fees  to  the  county  'shall  forfeit  his  salary 
for  that  quarter  of  the  year  end  shall  be  deemed  guilty  of  n 
ml sdenennor , 4 " * 

The  prosecuting  attorneys  at  the  present  time  are  therefore  not 
allowed  to  retain  nny  foes  collected* 

This  matter  has  been  directly  pas  od  upon  by  the  Kansas  lity 
- our  t-  of  ppeols  In  1910*  In  >tate  ex  rel*  vs.  rat  tor  son  ot  al, 
IBS  Mo*  pp*  264,  the  question  was  raised  by  virtue  of  an  nprolnt- 


i?U  - Hen.  ohort  • Hawkins 


mmnt  fey  the  circuit  court  of  a ape old  rosecu  inf  attorney, 

after  the  leglly  elected  proseoutin,  attorney  refused  to  rsoeft&las 
« grend  3wy  simoonsd  to  Investigate  violations  of  particular 
laws*  t th«t  tine  the  prosecuting  otter  soy  of  Jackson  ewaty 
was  fnld  eel  try  ond  was  re  miwl,  by  rtlel©  §,  'hep ter  104 # 

■?•  ;•#  o.  1900,  to  turn  over  all  fees  collected  by  hi®  to  the 
county  trot  surer  upon  eo&pletion  of  the  duties  for  isfoioh  th© 
special  prose sitting  attorney  woe  appointed,  end  upon  be  lap 
denied  eenpuetica,  ho  instituted  an  act  ion  to  o or.  pel  payment 
under  the  provision#  of  action  1014  R.  . to,  1909  which  reeds 
88  follows: 


" he  person  thus  appelated  shall  possess 
the  sew*  power  ft  ad  receive  the  mm  fees 
as  the  proper  officer  would  if  he  wore 
present, f* 

This  ease  was  defended  on  the  theory  that  the  prosecuting  attorney 
of  Jackson  county  did  not  receive  any  fees,  nd  sine®  there  we®  no 
provision  in  tbs  statute  for  the  cpoeirl  prosecuting  attorney  to 
draw  e salary,  he  wss  not  entitled  fey  law  to  any  c ©®pen*« tlon.  In 
sustaining  this  defon.se  in  on  opinion  by  Judge  Johnson,  the  Censes 
City  Court  of  Appeals  said,  X.s.  367: 


’’The  thin**  that  onfearr  esoa  roister  in 
nr-ir  tr.ininf’  hi  a demnd  is  that  he  per* 
formed  hi®  mrv lees  in  a county  whore  the 
procaoutin?  attorney  receive®  no  other 
compensation  then  « fixed  s&Xery  of  five 
thousand  dollar®  per  annum  rand  lo  oon* 
pelled  by  law  to  account  for  nnd  psy  to 
the  county  treasurer  ell  the  fees  col- 
lected by  hie  office. 

■he  statutes  prsde  the  eonrensr  tlom  of 
prosecution  ttorneys  accord  in#:-  to  the 
popul  tion  of  the  roRpectiva  counties* 

In  nearly  ell  counties,  a salary  r aping 
fro®  three  hundred  to  one  thousand  dol- 
lars per  annum  is  pa id , and  in  addition 
thereto,  tbs  tiorney  is  lisped  to 
’receive  for  hie  services  in  the  circuit 


4 * Hon*  Robert  . Hawkins 


a curt  such  fees  ®s  nr®  llo&©&  by  lw*” 

{ ec tlon  100bt  R*  • 1909.)  Hod  re  1m tor 
rendered  his  services  In  on©  of  such 
counties  ho  would  h ve  boon  entitled  to 
raeeivc  > 11  the  fees  his  Boyvicas  brought 
to  the  office  but  thore  Is  no  utmnt  In 
the  provisions  of  esc  tlon  1014,  for  s^y- 
ln^  th«t  ho  would  hmre  been  entitled  In 
such  e&«e  to  receive  p.ny  port  of  the  pros- 
ecuting Mttoraay*®  fixed  s^lery** 


site  prosecuting  ■ ttornsy  receives  no  fee®  - a compensation  for 
his  services,  end  it  is  ele*r  that  ■ sped  1 prosecuting 
attorney  can  receive  none,  since  it  Is  a positive  rands  te  of  the 
statute  that  ill  foe®  must  be  psid  into  the  public  tres sur y nnd 
in  the  nbeence  of  o? prase  st«  tut  cry  wrrr  nt,  they  cannot  be 
diverted  to  ny  oth«r  us©  or  purpose* 

It  mtif  be  tirged  that  th  t$na  " fees'*  includes  the  term  "salary"* 
uch  JR  con  struct!  os  wes  plaftftd  upon  the  term  '’fees'’  used  in  arti- 
cle 9,  action  IS  of  the  Klsesurl  Constitution  Is  :tat«  t.  eidel, 
46  • . 181*  In  this  connection  it  must  be  bom  in  mind  th*  t 
cons ti tut ion? 1 torus  ere  to  fee  liberally  coos trued,  m therlog  the 
intent  ©f  the  fr  morn  ther  of  from  the  four  corners  of  th©  inntru- 
ment,  while  statutory  tents  with  reference  to  compensation  ©re  to 
fe®  strictly  construed,  s was  found  in  the  Patterson  ease,  supra , 
i.e.  neat 


"Th*  rule  is  well  settled  that  ft  public  offi- 
cer cannot  demand  ny  compensation  for  his 
services  not  ©recifiotilly  fallowed  by  statute, 
-nd  th«t  statutes  providing  such  q aspens*  tlon 
must  be  liberally  construed. " 


furthermore,  ®n  officer  in  Missouri  is  presumed  to  render  hie 
services  gratuitously  unless  some  specific  statutory  'Uthorixe- 
tion  is  found  for  th©  neyrast  of  such  services*  Kin*?  vs*  Pivsr- 
1?'  nd  Levy  district,  279  ">*W.  195,  l.e*  196  (1926}* 


1 5 - Hon.  Robert  H&oktns 


It  is,  therefore , the  opinion  of  this  office 
prosecuting  attorney  cannot,  by  law*  eollact 
services  ivndtivA  es  such* 


tb  :t  the  spoci  1 
e obi p9ns<  - 1 1 or  for 


Hospeetfnlly  subra  itted, 


FR  HKLI1?  5.  H&AGAJST 

■ s « 1 s t’-;  at  t tor no  yOenera  1 


j ritovsD: 
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T JCATION: 


Accounts  receivable  indent if ied  as  personal  property 
suject  to  assessment  for  purposes  of  taxation. 


I 


1 


N o V ’ mb er  SI,  1933 


Honorable  ?.  R.  Harper 

Prosecuting  Attorney 
3tone  County 
’alena,  Mieeouri 

Dear  Sir* 


i * — — — r y 

* U 


On  September  35,  1933  you  requested  an  opinion  from 
this  office  and  on  October  3.  1933  an  opinion  was  rendered  in 
resnonee  to  that  re  uest.  cince  rendering  the  opinion  it  has 
been  brou  ht  to  our  attention  thit  the  lave  of  1937,  pages  473 
and  473  should  be  considered  in  determining  the  question  pre- 
sented in  your  request*  *a  are  by  this  writing  supplement ing 
this  original  opinion  as  follows,  and  are  asking  you  to  strike 
out  and  hold  for  naught  that  portion  of  the  next  to  the  last 
paragraph  on  page  4,  which  reads  as  follows: 

■And  this  purported  exception  of  accounts 
receivable  as  it  appears  in  the  Revised 
Statutes  is  not  a true  oopy  of  the  law  as 
passed,  ;nd  ie  an  error  whioh  should  be 
charged  against  those  who  revised  the 
Statutes." 


. ..  ,rr  vi,  a iruui. 


In  the  laws  of  1937,  pages  47”  and  473,  we  find  thet 
the  law  upon  which  the  dehner  case  was  <ecid^d  was  amended  by 
adding  to  existing  exceptions  of  asses slble  personal  property 
other  it  erne  of  exception.  By  the  existing  law  "merchandise" 

?^as  already  excepted  from  assessment  as  personal  property,  but 
by  the  amendment  of  1937  the  assessor  wae  allowed  to  except  from 
his  assessment  lists  the  following,  "merchandise,  bills  and 
accounts  receivable  end  other  credits  of  a merchant  arising  out 
of  the  sale  of  goods  which  have  bean  returned  for  taxation  under 
the  ^revisions  of  8ec.  10081  and  ;Jec.  10111  R*  8.  Vo.  1939." 

The  'ehner  esse  settled  the  law  before  this  amendnent 
to  m^an  that  "acounts  receivable"  were  properly  asses elble  ae 
personal  nroperty  are  yet  an see Bible  as  oersonal  property  then, 
their  assessabllity  now  depends  on  what  the  Legislature  intended 
by  the  provisions  of  the  amendment • 


Honorable  T • H.  Harper 


November  ?1,  1933 • 


It  is  true  that  the  merchants*  and  m?uraf actur are ' 
license  tax  is  a property  tax  an  I as  euoh  his  goods,  wares  and 
merchandise  should  not  be  doubly  assessed,  h-  nee  the  limitations 
In  the  eleventh  enumeration  of  taxable  property1  In  Sec*  9759  and 
the  further  provision  of  the  law  th  t the  County  Board  of  Krjulll- 
z&tion  1$  authorised  by  these  sections  irovlnin.;  for  the  merchants* 
and  manufacturers*  license  tax  to  eruallse  the  tax  when  ocpssion 
rtf  mule  There  was  a disposition  on  the  part  of  the  Legislature 

to  see  to  it  that  no  unreasonable  burden  be  winced  on  the  merchant 
taxpayer. 


The  present  law.  Bee*  9756,  -a  amended  in  1937  makes  It 
the  assessors*  duty.  In  a prescribed  winner,  to  make  his  list  of 
the  personal  property  in  his  county  and  township  and  assess  its 
value.  As  before  the  amendment  the  or escribed  Manner  requires  him 
to  tuake  a correct  list  of  all  taxable  property  except  "merchandise 
?ifkck  B&L  M raffed  WL  & bef  or  stSeamend- 

■eat,  this  section  provides  th*fc  the  person  llHlftg  his  tek^ble  pro- 
perty make  a correct  statement  of  such  property,  ;md  that  he  sign 
and  swear  to  the  same  *as  elsewhere  provided  in  the  chapter*.  The 
section  as  amended  does  not  render  mo  Jilngless  the  oath  of  'he  tax- 
payer to  which  the  section  in  controversy  refers,  rwr  does  it  ex- 
pressly or  by  implication  repeal  all  other  wocti  ns  not  consist- 
ent with  its  provisions.  As  before  the  uui -ndis-  n ^,  the  taxpayer 
uner  the  provisions  of  section  3759  takes  oath  under  pain  of  pun- 
ishment by  a treble  assessment  for  delivering  to  the  assessor  a 
false  Hot  of  his  property  under  tike  provisions  of  section  976?, 
that  his  tax  return  contains  a true  and  correct  statement  of  all 
taxa  le  property  and  all  other  property  Including  noney  or  pro- 
perty due  "on  notes,  accounts  or  otherwise".  Then  too,  the  law 
provides  in  bee.  9795  that  the  taxpayer  list  that  portion  of  his 
credits  which  he  bell  veo  will  be*rcceived  or  onn  be  collected", 
which  mans  that  he  must  list  hie  accounts  receivable  if  he  com- 
plies with  the  law,  By  excepting  accounts  receivable  in  provision 
eleven  of  Sm,  975b,  what  did  the  Legislature  havd  in  nlndT  In 
the  llht  of  the  provisions  of  this  chapter  can  it  be  reasoned 
that  It  was  their  Intention  to  exempt  accounts  receivable  by  the 
merchant  as  a proper  subject  of  his  personal  property  tax?  We 
think  not.  If  they  me^nt  such  they  would  hnve  said  ao,  and  would 
have  express*3!?  reooaled  all  Inconsistent  law.  If  they  meant  to 
exempt  they  would  not  have  used  the  word  except . which  has  a dif- 
ferent legal  meaning* 

It  is  our  aim  to  give  meaning  to  all  of  the  provisions 
of  the  law  relating  to  taxation  and  revenue,  and  hence  the  opin- 
ion of  this  department  le  that  account  a receivable  are  personal 
property  and  should  be  returned  to  the  assessor  as  such  under  the 
provisions  of  Bee.  9756  for  the  purpose  of  taxation.  That  duty 


Honorable  T.  H.  Harper 


3- 


II  ov  ember  31,  1933. 


la  on  the  party  making  the  return,  and  the  exception  of  Bee.  9750 
was  not  Intended  to  apnly  to  his.  Upon  a careful  reading  of  thifl 
eection  it  la  apparent  that  what  the  Legislature  were  excepting 
when  they  amended  the  law  was  the  duty  of  the  assessor  of  induct- 
ing In  his  assessment  list  a duplicative  assessment.  That  is  to 
say,  that  when  he  discovers  while  making  an  assessment  that  the 
taxpayer  is  a merchant  or  manufacturer  who  has  fully  complied  with 
Sees.  10081  os  amended,  and  10111  H.  3.  Ho.,  and  has  subjected  his 
accounts  receivable  to  a merchant's  license  tax,  then  the  law  ex- 
cepts the  assessor  from  the  duty  of  listing  all  property,  so  that 
since  the  amendment  he  can  strike  from  his  list  accounts  receivable 
as  a subject  of  personal  property  assessment  under  suoh  circum- 
stances, and  in  so  doing  not  be  subject  to  ouster  under  the  pro- 
visions of  Sec.  9765  R,  8.  Ho.,  1939.  It  1&  our  opinion  that  ao- 

&£  mi.  exempt  fron  tnaaFjffl  as  Bfirson^ 

Ufit  aJL  ri^cn  :&e£ 

_ la  a Banner  p.  ovl.ied  p?  law.  The 
assessor  had  this  privilege,  in  dealing  with  articles  of  exception, 
before  the  reo«nt  amendment  when  "merchandise*  alone  was  subject  to 
exception  on  his  personal  property  list,  within  the  limitations 
stated,  where  the  merchant  or  manufacturer  has  not  complied  with 
the  license  tax  law  the  assessor  is  not  privileged  to  make  exception 
to  his  personal  property  list  either  as  to  accounts  receivable  or 
to  any  other  item  of  exception. 


These  exceptions  in  the  law  were  intended  to  provide  a 
means  of  assisting  the  assessor  in  legally  avoiding  a double  tax- 
ation in  cases  brought  to  hie  attention,  ’exception  to  the  law  did 
not  begin  in  1937,  but  have  been  on  the  books  for  sometime,  and 
when  presented  to  the  Supreme  Court  ins  a means  of  avoiding  the 
personal  property  assessment  our  court  has  consistently  treated 
them  n s exceptions  made  to  avoid  a duplicative  tax  and  never  hve 
they  been  treated  as  exemptions  because  one  happens  to  be  liable 
for  a merchant's  license. 


Respect fully  submitted 


UU.  OH  8AWT>v’S 

Assistant  Attorney  Oeaeral. 


APPROVED: 


'GY  HcKI'T  rick 
Attorney  General. 
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Secretary  of  Optometry  Board  peeves  at  pleasure 
of  Board. 


r 


V 
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ovember  £2,  1935. 


FI  LED 
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r.  Charles  C.  Hayward 
•emoer  of  Legislature 
Jefferson  City,  Missouri 


Lear  Mr*  say  ward: 

In  compliance  with  your  oral  request  of  this  date 
that  we  render  an  opinion  relative  to  the  tern  of  employment 
of  the  Secretary  of  the  Optometry  Board,  It  Is  our  opinion 
that  raid  secretary  serves  at  the  pleasure  of  the  Board* 

The  facts  as  we  understand  them  are:  (1)  That  the 
present  ecretary  was  requested  by  the  President  of  the  fcate 

Board  of  ortometry  to  resign  and  (2)  hie  refusal  to  comply 

with  said  request*  The  questions  bang:  (1)  ust  the 

secretary  resign'  and  (£)  upon  his  failure  to  do  so  what  steps 

are  necessary  to  remote  him? 

faction  1349^  K.  f . . 1909,  provides  in  rart: 

"The  -nr mb'r  s of  said  board  shall  within 
thirty  (30)  days  after  ap  olnt  ent , and 
annually  thereafter  in  the  month  of  July* 
meet  and  organise  by  electing  a president 
from  among  the  members  thereof,  and  a 
secretary  who  shall  also  be  the  treasurer 
of  said  board,  who  shall  not  be  a member 
of  said  board,  but  who  shal 1 “Tie  a reputable 
practicing  optometrist.*  The  said  secretary 
and  treasurer,  before  entering  upon  hie 
duties,  shall  file  a bond  with  the  secretary 
of  state  in  the  renal  sum  of  6,000,00  nay** 
able  to  the  ftate  of  Missouri  to  insure  the 
faithful  discharge  of  his  duties  in  said 
office." 


r . rh*pl  e«  C . lim y ward 
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in>j  further, 

"t  > nd  also  shall  .adopt  a seal;  *nd  the 
secretary  shall  have  the  oare  and  cue  tody 
thereof,  and  he  shall  keep  the  record  of 
all  the  croc  cod  Inga  of  said  board,  which 
shall  be  open  at  all  times  for  public 
scrutiny  etc*" 

Section  15600,  fi.  S.  ,ro.  1 >29,  provides,  among  other 
things,  the  following: 

"The  board  shal'  hold  meetings  for  the 
examination  of  apnllcants  for  registra- 
tion and  the  transaction  of  such  other 
business  as  shall  pertain  t^j  Its  duties 
at  least  once  In  threo  montha,"™ 


Thus,  If  the  board  meets  for  the  nurpose  of  employing 
a new  secretary  or  to  discharge  the  present  secretary.  It  may 
do  ao,  The  secretary  appointed  by  the  rtate  hoard  of  Jp tome try 
serves  at  the  pleasure  of'  said  board  and  may  be  romoved  by  it 
when  said  board  desires.  Thus, If  the  secretary  refuses  to 
real  ,n,  further  compensation  to  him  should  be  disallowed} 
possession  of  the  board**  records  an  seal  be  taken  from  him* 
or  court  order  of  ouster  obtained, 

• ven  the  members  of  the  board  are  subject  to  removal  by 
the  Governor.  we  quote  from  Laws  of  Vlssonrl,  1935,  page  326, 

feet'on  1: 


"The  Governor  shall  have  power  and  he  Is  here- 
by authorised  to  remove  from  office,  without 
assigning  any  other  reason  therefor,  any 
appointive  state  official  required  by  law 
to  be  appointed  by  the  Governor,  whenever  in 
his  opinion  such  removal  Is  necessary  for  the 
betterment  of  the  public  service,  but  the 
Governor  may,  at  his  disc ret Ion,  In  any  order 
of  removal  which  he  may  make  Tinder  authority 
of  this  act,  asrlgn  additional  and  more  specific 
reasons  for  such  removal," 


f£x* . OmrT  r C . : ayward 
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BA1 1 laws  and  parts  of  laws  in  conflict 
with  the  provisions  of*  this  act  art?  here- 
by repealed  insofar  as  such  laws  and  parts 
of  laws  are  so  in  conflict." 


Trust  in.;  this  answers  your  questions, and  if  we  have 
not, kindly  tell  us  and  we  shall  further  advise  you  in  the 
premises. 


Vours  very  truly. 


Jane a «,  horn Bos tel 
Assistant  Attorney-den* ral * 


APWiQVKD* 


b:-y  ^siWRJBh — 
Attorney -General • 
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CHILDREN: 

i 
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Duties  of  State  Hose  relative  to  returning  and  committing 
children.  Guardianship* 


Mr  a.  W*  ti  • lender  enn 
Dlrec  tor 

State  tome  for  Children 
Carrollton,  Missouri 


Lear  Mrs*  uendereoni 

This  la  to  acknowledge  you r letter  of  August  3rd, 
1933,  which  Is  aa  follows: 

'I  u writing  for  an  opinion  concerning  the 
Children *•  Home  at  Carrollton: 

see.  14104,  Chap*  196,  under  which  we  now 
operate  following  the  repeal  of  Chapter  90, 

says: 

'A  child  admitted  to  aald  home  shall  remain 
therein  and  he  subject  to  the  guardianship 
of  the  board  until  a proper  home  le  procured 
far  the  ohlld.  The  board  shall  return  or 
discharge  sueh  child  when  satisfied  that  it 
ie  neound  In  mind  or  diseased  or  for  other 
cause  la  not  a proper  lnm  te  of  said  home* 

Vpon  sueh  return  or  discharge,  the  guardian- 
ship of  the  board  shall  cease  and  the  child 
shall  again  be  under  the  custody  of  his  or 
her  parent,  guardian  or  custodian*  ^####4* 

4*1*  Who  Is  the  guard  an  or  custodian  to 
whom  a child  ear  be  returned  after  having 
been  committed  by  e juvenile  court  under 
Sec*  14101?  A pi  rent?  or  the  County  Court? 

Q*  8.  *hat  constitutes  'bona  fide  residence'? 
Sec*  14101  rays:  'All  committments  to  said 
ho  re  shall  be  made  by  the  Juvenile  court  of 
the  county  of  such  child's  bona  fide  residence?" 


Mrr.  W.  w.  Henderson 
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August  8,  1993* 


q.  3.  It  a county  hf*s  orrod  and  has  accepted 
jurisdiction  over  a child  that  is  not  actually 
a bona  fide  rsident,  does  that  county*  by  its 
committment  of  the  child  to  this  horn  thereby 
accept  the  position  of  custodian  of  the  child? 

Q*  4*  Can  s county  refuse  to  accept  the  return 
of  a child  it  has  committed  to  the  <oms*  if  the 
child  is  shows*  under  fee*  14104*  not  to  be  a 
proper  Inmate  of  the  Borne? 

>5uet  the  Juvenile  Judge  give  consent  for  the 
return  of  the  child  to  tie  county  end  the 
dissolution  of  the  state  guardianship,  according 
to  Sec.  14104  and  14103? 

Thank  you  for  an  eerly  dec l cion," 


Section  14095  Ft.  S,  1929  * creates  and  establishes  an  in* 
stltutlon  so  as  to  provide  neglected  and  dependent  children  a 
temporary  home  pending  placement  In  permanent  family  homes* 
proper  cere  and  Instructions . Neglected  and  dependent  child* 
ran*  under  seventeen  years  of  age*  only  may  be  admitted  to  the 
State  Home.  (Secs*  14100  and  14101  R.  S.  1989)* 

**eglecte<F  and  "dependent*  children  ere  thee?,  defined  by 
Sect 5 on  14101*  ve  quote  in  parti 

"(a)  Dependent  upon  the  public  for  carport* 
or  (b)  in  a state  of  habitual  vagrancy  or 
mendicity,  or  Is  (c)  ill-treated,  and  that 
his  or  her  life*  health  or  morals  ere  en- 
dangered by  continued  cruel  treatment* 
neglect,  immorality,  or  gross  misconduct 
of  its  parents*  guardians  or  custodians.” 

Such  children  (neglected  end  dependent)  ere  given  t the  guardian- 
ship of  the  State  Home  by  formal  commitment  after  citation 
hearing* 

Sec tier  14101  N.  8*  1989,  provides  in  parti 

"All  commitment a to  said  home  shall  be 
mads  by  tha  juvastlle  court  of  the  county 
of  such  child's  bona  flda  residence. 

Etc.  * * * a." 


Hrs.  W.  W,  hinder son 
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Fectlon  14102  R.  8.  1929.  provides  In  part  as  follows: 

"The  lodge  shell  t her sup  n elte  the  osrents, 
guardians  or  custodians  of  snob  child,  if 
within  the  eounty,  to  show  cause  before  tbs 
court,  at  a tins  and  plaee  named,  why  such 
child  should  not  be  committed,” 

Section  14105  R.  S.  1229,  provides  In  pert: 

"Said  Judge  ehall  examine  Into  the  facte 
alleged,  and  If  he  finds  the  allegations 
of  the  coaplslnt  to  be  true,  etc  * * * e, 
the  Judge  shell  enter  an  order  committing 
the  child  to  the  guardian chip  of  a a Id 
board." 

v hat  la  the  relationship  of  the  Stctc  dome  to  such  child 
after  their  commitment?  Section  14105,  supra,  also  provides: 

"****,  whereupon  all  rights  of  the 
parents,  guardian  or  custodian  to  the 
custody,  control,  service  or  earnings  of 
the  child  shall  be  suspended." 

Section  14104  provides  in  parti 

"A  child  admitted  to  said  home  shell  remain 
therein  end  be  eubjeet  to  the  guardianship 
of  the  board  until  a proper  home  is  procured 
for  the  child.  Eto.  *********  *." 

Thus,  the  statute  places  sn  exclusive  guardians'  lp  in  the 
State  dome  over  children  committed  to  them.  After  the  state  Hows 
acquires  guardianship  over  children,  how  may  (or  does)  It  divest 
Itself  therefrom,  if  possible?  ,'-e  again  quote  f r m Section 
14102,  euprai 

"*  » e • until  such  child  Is  returned  to 
Ll  lr  (parent a,  guardians,  or  cur tod lan } 

uatody  by  order  of  said  board j **  *** 

We  quote  also  fro*  Section  14104,  supra,  nanelyi 

*****  The  board  shall  return  or  discharge 
each  child  when  satisfied  that  it  Is  un- 
so  nd  In  mind  or  diseased  or  for  other  cause 
5e  not  a proper  Inmate  of  said  home.  Upon 
such  return  or  discharge  the  guardianship 


Mrs* 


w.  --enderson 


August  8,  1935* 


of  the  board  shall  cease  and  the  child 
shall  aga‘n  be  under  the  custody  of  hi  a 
or  her  oarent,  guardian , or  custodian. 

e « * # w 

we  quote  from  Section  14107  R*  S.  1989,  which  provide* 
as  foil owe i 

*W  enever  any  such  child  has  become  self* 
supporting  or  his  parents , guard len  or 
custodian  have  become  able  to  provide 
for  him  and  are  otherwise  suitable,  the 
board  may  discharge  him:  whereuoort  the 
guardians  ip  of  the  board  shall  cease, 
and  he  shell  be  entitled  to  hi*  earnings, 
with  power  to  contract  for  hi a services, 
or  shall  be  returned  to  the  custody  of 
his  parents,  guardian  or  custodian  aa  t • 
board  a»y  direct.* 

The  statute  provides  In  no  uncertain  lrnguage  that  the 
board  shall  return  or  discharge  sueh  child  (1)  when  it  (ttate 
Home)  is  satisfied  the  child  is  unsound  in  rind  or  diseased; 

(8)  or  for  other  cause  is  not  a proper  inmate  of  eald  home; 

13;  when  the  child,  or  children,  nave  become  self-supporting; 

(4}  When  the  parents,  guardians,  or  custodian  of  such  child 
become  able  to  provide  for  them;  i5ii  by  operation  of  law,  (a) 
adoption  by  other  parties,  (b)  becoming  of  age,  (c)  and  perhaps. 

If  such  children  are  adjudged  delinquent  toy  juvenile  court  and 
sent ©need  to  reformatory# 

Thus,  the  guardian ship  of  the  State  dome  continuer  until 
such  c nt ingency  occurs.  The  statute  gives  some  latitude  to  the 
S'tete  Home  when  it  provides  eald  home  nay  return  or  discharge 
such  children  for  other  cause  but  this  does  not  permit  "wholesale* 
returning  or  discharging,  but  must  be  for  substantial  causa 
depending  upon  the  facta  in  each  case# 

This  brings  ua  to  your  first  question.  The  statutes  herein* 
before  quoted  from  provide  in  each  Instance  when  the  child  is 
returned  that  5t  shall  be  to  the  parents,  guardian,  or  eustodian 
whence  taken  from.  (Sections  14103,  14104  and  14107) 

tt  is  our  opinion  that  when  the  guardianship  of  the  board 
ceases,  for  the  reasons  hereinbefore  given,  that  the  children 
shall  be  returned  to  the  cue tody  of  the  person,  or  parsons,  they 
were  taken  from  by  the  juvenile  court.  If  it  be  the  parents, 
then  such  child  shall  be  returned  to  them,  end,  if  it  be  the 
guardian  or  custodian,  then  such  returning  shal  l be  to  them. 


Mrs.  ff.  W*  sender ton 


August  8,  1953* 


•6- 


However,  armies  that  the  p>  rents,  guardian,  or  custodian,  prior 
to  the  -tats  Home's  guardianship,  become  afterward r Insane  or 
die  or  oaonot  be  located  when  the  State  Boms  desires  to  return 
the  child  - than  to  whom  shall  they  re  returned?  The  answer 
to  this  question  disposes  of  your  forth  and  fifth  Inquires* 

Bear  in g^  mind  the  premises  established  a bora,  relative  to 
a child's  commitment  and  guardianship  to  and  by  the  Ptats  dome, 
we  quote  from  action  14101,  to-witr 

*****  Any  two  oltlsens  of  the  county 
may  make  complaint  In  writing  to  the 
judge  of  said  juvenile  court  stating 
that  In  their  opinion  such  a child  is; 

******* 

In  this  manner  the  juvenile  courts  acquire  jurisdiction* 
And, pending  disposition  of  the  matter,  the  child  would  be  under 
the  direction  of  the  Judge  of  the  juvenile  court*  After  citation 
an'  hearing  the  oourt  makes  its  order  committing  the  guardianship 
of  the  child  to  the  State  Home  or  dismisses  the  matter,  which 
set ion  restores  the  custody  to  the  parent,  guardian,  or  custodian. 
Thus,  the  child  la  under  the  court's  direction  only  until  the 
matter  is  determined.  hen  the  Juvenile  court  awards  the  State 
Home  guardian eh ip  of  e child  the  court's  direction,  authority 
and  Jur ladle tlon  over  the  matter  ceases*  Of  course.  Juvenile 
courts  may  acquire  Jurisdiction  in  eat at  of  delinquency*  ?e  are 
of  the  opinion  that  because  a child  Is  awarded  to  the  State  Home 
by  the  juvenile  oourt  that  feet  does  not  give  the  court  the 
right  to  dissolve  the  guardianship,  neither  is  the  court's  consent 
necessary  when  the  State  Home  returns  or  dlsehargas  tha  child. 

This  di srosea  of  your  fifth  question* 

In  answer  to  your  fourth  question  It  la  our  opinion  that 
the  county  from  which  the  child  is  committed  could  rrfusc  In 
some  instances  to  accept  the  ret* to  of  the  ohlld*  For  example, 
the  statute  says  the  board  shall  return  the  child  to  hla  parents, 
guardian,  or  custodian,  and  If  the  county  is  not  such  why  return 
said  child  to  it.  But  If  the  county  wee  the  custodian  of  the 
child  before  hie  commitment,  then  such  child  should  be  returned 
to  the  county.  We  believe  the  question  that  Is  bothering  the 
board  is  when  the  child  has  no  parents  and  the  county  wee  provid- 
ing for  the  child  end  such  co  omitted  to  the  State  Home  at  the 
instigation  of  the  county* 

Section  14100  orovldes  in  pert: 

•****,  and  the  children  received  shall  be 
divided  among  the  several  counties  as  Justly 


*rs.  w.  »•  aenaerson 
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as  possible,  taking  Into  consideration 
the  number  of  auoh  children  in  eaeh 
county  and  ita  population.  * * * • a" 

After  a child  is  a charge  of  the  county  and  wae  com  fitted 
bj  request  of  auah,  then,  in  our  opinion,  the  child  should  be 
returned  to  the  county.  If  the  parents,  guardian,  or  custodian 
are  dead,  insane, or  cannot  be  found,  then  the  child  should  in 
our  opinion  be  returned  to  the  county  where  committed  fro a.  If 
the  county  will  not  accept  the  child  or  children  returned,  then 
they  should  bs  delivered  to  the  custody  of  the  Juvenile  court 
or  Juvenile  officer  of  the  county  whence  committed . 

Section  14101,  supra,  in  part  provldaai 

"All  commitments  to  said  homa  shall  be 
made  by  the  Juvenile  court  of  the  sounty 
of  such  child 'a  bona  f Ida  resldanca.  * * * 

You  desire  to  know  what  is  meant  by  "bona  fide  residence" • 

C.  J.,  Vol.  8,  pa  ,e  '145,  defines  "bona  fide"  as  follows i 

"In  good  faith,  without  fraud  or  deception." 

Residence  la  a natter  of  Intention,  in  Trigg  v.  Trigg,  41  S.  V, 

(8d)  585  1.  c.  589,  the  &aneaa  City  Court  of  Appeals  in  its  opinion 
held: 


"v»e  hold  In  accord  with  the  general  express  ion 
of  the  law  that  resldanca  la  largsly  a natter 
of  intention  evidenced  by  eons  sot  or  sets 
In  confomlty  with  such  intention,  ate.  * * *" 

The  residence  of  a child  Is  determined  b,.  the  domicile  of 
his  parents,  we  quote  from  Lacy  v.  Will lama,  27  Mo.  880 i 

"Regularly,  the  domic ila  of  the  parents  la 
that  of  their  children . ********** 

Also  quoting  from  Smith  v.  Young,  156  So.  App.  65  1.  c. 

77: 


"Now  under  the  circumstances  of  this  case, 
the  father  having  died  without  revoking 
his  ro :3 se  as  to  the  future  of  the  child, 
and  it  residing  at  the  tins  with  the  grand* 
parents,  next  of  kin,  we  believe  that 
Instantly  upon  the  death  of  the  father,  the 
grandfather  ess med  the  position  of  parent 
and  that  hi  a domicile  became  the  domicile  of 
the  child." 


Mrs*  W,  H.  uenderaon 
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*e  therefore  draw  the  conclusion  that  as  a general 
proposition  wh«n  the  child  Is  und«r  the  cup  tody  of  « guardian 
or  custodian  that  tne  domicile  of  such  Is  the  domicile  of  the 
child.  This  answers  jour  second  question. 

The  statutes  require  th»  judge  of  the  juvenile  court  to 
examine  Into  the  facts,  and  one  feet  being  whether  or  not  the 
child  la  a bona  fide  re aidant.  Therefore,  before  the  court  may 
commit  a child  the  court  by  Its  judgment  finds  such  child  a 
bona  fide  resident  of  the  county  from  whence  committed,  we  are 
of  the  opinion  the  Judgment  (of  the  facts)  by  the  court  precludes 
the  county  from  taking  an  opposite  position.  This  answers  your 
third  Inquiry. 

You  have  asked  hypothetical  questions  and  ws  have  devoted 
aa  much  space  to  the  answers  thereof  we  thought  sufficient,  how- 
ever, such  answers  may  not  cover  a particular  case  our  answers 
dealing  In  the  mein  on  general  conclusions ),  so  we  request  that 
if  we  have  not  answered  to  your  satisfaction  e particular  question 
pie  se  state  facte  and  we  will  render  our  opinion  upon  them. 
Opinions  should  be  predicated  on  the  facts  and  the  law  applying 
thereto  and  not  deal  In  generalities  or  a a abstract  propositions 
of  law.  If  ve  may  serve  you  further  we  will  be  pleased  to  do  so. 


Tours  very  truly. 


James  L.  liornBoatel 
Assistant  Attorney-General. 


APf”-  OVTDi 

r?JY  icKITTRICK 

Attorney- Jen eral • 
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Authority  of  cities  and  towns  to  license 
insurance  agents* 
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£ 
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tfr  . Prank  C.  hendrix 
Attorney  at  Law 
Hew  London , Hiss  our i 


Dear  Sir: 

This  enartment  is  in  receipt  of  your  letter  of  July 
£8t h,  with  the  request  for  an  opinion,  which  letter  of  request 
is  as  follows: 

"I  have  a friend  w o writes  life  Insurance 
and  when  goes  into  a little  town  they  want 
his  to  pay  license*  Be  has  St  te  license* 

Can  they  wake  him  pay  when  has  no  office 
there?  Or  if  he  does  have  an  off lee?" 


According  to  your  letter,  you  seen  to  be  particularly 
interested  in  "a  little  town*  and  as  this  is  a hypothetical 
care,  of  course,  we  do  not  know  what  particular  town,  or  towns, 
you  nay  have  In  « nd  and  what  classification  they  belong  to* 

dowever,  we  find  that  by  Section  6340  H*  £*  1989,  at 
amended  by  Laws  of  1951,  at  page  877,  under  "Cities  of  the 
Third  Class",  that, 

"The  council  shall  have  power  and  authority 
to  levy  and  collect  a license  tax  on,  * * # 
Insurance  companies.  Insurance  agents,  » • 
e * * etc." 

Also,  in  Section  7046  H*  S*  1989,  under  "Cities  of  the 
Fourth  Class”,  it  is  said: 

"The  nay or  and  board  of  aldermen  shall 
have  oower  and  authority  to  regulate  and 
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to  license  end  to  levy  and  collect  a 
license  tax  on  * # * *f  Insurance  cos- 
nan  lee,  Insurance  agents,  * * * * etc,  * 


or  course,  the  statutes  above  only  give  the  power  to  the 
cities  In  t e above  classes  to  pass  such  ordinances  Imposing 
the  licenses  therein  mentioned  end  until  an  ordinance  le  duly 
and  regularly  passed  by  the  cities  of  the  shove  classes  they 
have  no  power  to  impose  the  license. 

In  the  case  of  City  of  Lamar  v.  dams,  90  Vo,  Apr • 33, 
e city  of  the  fourth  elase,  an  ordinance  concerning  e license 
taxing  and  legalizing  occupations,  trades  and  buelnesa,  wac 
held  valid;  In  this  particular  case  a license  tax  had  been 
levied  again? t fire  insurance  agencies, 

i.Hder  section  7097  R,  5,  1929,  Art,  IX,  le  set  forth  the 
powers  of  the  board  of  trustees  of  towns  and  villages,  w1  Ich  le 
below  the  classification  of  towns  of  the  fourth  decs,  to  pass 
by-laws  and  ordinances,  but  we  do  not  find  that  they  have  such 
power  to  regulate  and  license  insurance  agencies  and  insurance 
companies  aa  In  cities  of  the  third  and  fourth  class. 

Section  7287  R,  8,  1929,  provide e as  follow si 

*80812  SS  WOT  TAXABLE,  WHEW,— »o  municipal 
corporation  In  thla  state  shall  have  the 
power  to  impose  a license  tax  upon  any 
business  avocation,  pursuit  or  calling, 
niece  sue  buelneae  avocation,  -rsult 
or  calling  le  specially  named  as  taxable 
In  the  charter  of  such  municipal  corporation, 
or  unless  such  power  be  conferred  by  statute,* 

Since  you  have  not  given  us  the  particular  town  you 
have  In  mind,  or  the  particular  class  to  which  it  belongs,  we 
are  nable  to  be  more  definite  In  this  opinion  than  wa  have 
been,  vs  hope  that  this,  however,  covers  the  matter  inquired 
about. 


Yours  very  truly. 


APPROVED! 


Attorney-  ieneral , 


CoVFLL  P . HF'  ITT 

A f si s tan t Attomey-oeneral, 


CPH IE0 


AWR0PSUT1W  il  J(®9THUOT  IOK  ,r  tPPHOtt  IATION  act  HOT  HI  CO«fW«I'T  JTM 

A tt£N«AL  3TATUT*  y SrkT*  ZK 1UMXX*9  BUIlfclO  AM  CBILDHVbf'o  30’& 

y/  a & bvf  4- «-  > r ft  • i *3  3 


(*u,b*r  i,;f  1333, 

/o~/y 

Vr* . ST.  X,  e.osdaratn,  Ireotai,  / 

iaaouxi  iUif  .Allans1*  Dnm a tad 
state  uttu*  f^r  suiinTi, 

Carrollton,  ' lseourl. 


; war  lira.  Henderaom 

i 

four  letter  of  u^ust  0,  1933  ■**  boon  riMlnd  oca taints*  • 
rfttttMt  for  at*  opinion  a*  folio**  i 


*A  question  non  aria*;.  *s  to  th*  right  wo  waild  have,  uniter 
our  appropriation,  to  Allot  * nonthly  portion  for  tba  aoin- 
tanas#*  of  tfc*  raoho^a  koapitol  at  Holla , whlob  haa  bee® 
requested  in  ta  sun  of  17%0G  par  ogam.  In  roar  doalsion 
ob  Ui* t matter,  pleas*  ao-to  eonaltar  shavner  we  non  allot 
our  funds  aa  folio**:  (Fag*  73 • 2*J»a*  H.  1.  &49), 

A.  -’araoaai  ertlaot 

alary  of  lroator  (superintendent)  of  'hlldron*#  lion* 
and  slid  fralfar*  (Children**  Bureau)  a J2^00  annually 
under  H.  S.  1929,  aa.  14099  (17  oeatha)  | 3ty,l.ol 

*1  aria  a of  of  flea  and  f laid  for**,  a»*  arunloyoea,  Hons 
physician;  allotaant  for  support  of  Trooboao  Hospital 
($175.00)1  allotoont  for  support  of  -lonaoaynory  Board 
headquarter*  ( ijQ.OQ) j 

xponsea  in  supervision  and  pl«oln,  of  children  *nd  other 
necessary  "hlld  .olfars  taork  of  t:,e  .hllftron**  uroau  (oa 
aot  up  by  t‘t*  loaaosynar*  Board  undor  ao.  0B&5I ) 

xtr«  help;  boarding  apaolnl  ci.il  drat:  out  a id*  ton  tioina 

7m  17  aontaa  -------  *25.1m5«53 

ctal  appropriation  (A)  20,725.00 

D.  Opera t ion 1 

:vll  neeeasory  operating  expense# 

Unions  *e  can  allot  the  fiold  service  travel  expenses  fro* 

Ui*  roroonal  onlee  oohoduls,  «*  a .all  have  a torrlbiy  ov«r-b«avy 
salary  schedule  with  nothing  for  perscsuwi  to  work  with.1* 

Th*  1933  appropriation  not  for  th#  children’ a hone  sad  ohlld  welfare 
nor  a la  found  at  Laos  of  : in  court  XJJS3  P*tf*  7^  la  as  folio**: 

* set Ion  25-*.  Children**  Lone  and  ..lid  .-elf are  ork.— 

her*  la  hereby  appropriated  out  of  the  itat*  Treasury,  ooar**- 


o*  to  bar  u,  X933 


2*  0TO*  )>•  -■  oadorooa 


afc.o  u tba  at«t«  rma^  fwA,  u>  tno  ^o«l  of  - nagors 
for  if*  iota  lMtitotira  of  tho  «t«U,  tut 

•ua  of  forty- fl*»  t ouss  d dollar*  ( ^ ,QOC  for  t o pay 
of  t*  c f floor®  to a ««ploy«oo  ax<d  for  too  top  port  of  tar 
rhiUrM'i  om,  o1»a  for  ah  lid  ■olfar*  oork,  so  follows; 

A.  roroea&Jt  or* loo: 

' oXnrioo  of  irootor  of  tolldron's  ivooo 
, tor  aooooaary  anployood  (*ta  shall  alto  perform 
aaoooaary  olid  i olforo  oorkj  ud  for  addi iluoai 
aapleyaoa  «t  cblldroa'a  fio»t  ---------- 

if,  portly  oh ; 

Jll  ^voootory  operating  *x4Kin  - --  --  --  -- 

T'otol  f45.a»‘' 

Of  tba  thro*  KOAthly  tlloytooit  uadar  this  f>r  pro  rlatioc  set  ae  uoatiea 
or i tot  about  'iho  ooo own,  t.  a*  the  mm  of  :’7,&25*O0(  or  nboot  tba  tblrd, 

1*  *.  the  ana  of  ^lof27o*00t  baat-usa  uadar  tvltad  iatutaa  of  lsoouri, 

IV}.  aattaa  140}}  rolana#  to  tbo  :i*w  .«•  for  ufaildm  It  la  provided 
that  -%L*  told  board  'whist  la  Via  statute  rofors  to  tha  atato  board  of 
altar!  tiaa  *;,d  aur rooties*  by  roforo-aa  (A  oollos  14 ablah  by  iati  of 

1933  PM*  1^9  ***  raparlae  aad  «K>tjt4  oe  Uot  it  too  ao'iE*  the  feard  of 

V taatfoi  a of  tbs  tato  Aonosymary  iaatitutle&s)  shall  determine  tfc*  ataabar 
of  aupleyoe*  aau  the  a alary  for  oust  too,  vteieh  shall  not  oxoaod  th«  «*■ 
of  l.^O-v/O  par  ax.nuo  sad  bee  us*  uador  d*  vl*ec  tatataa  of  kiecoari, 
oeiiom  I295I  it  la  provided  thct  auuh  1 card  "th»ll  la  ernnoetio*  *ith  thla 
buroau  ( the  bur<  au  four  uhiidrae)  appoint  ohatawr  agents  or*  neoeeea ry 
for  sorry tag  iai  ts  ^Tldou  of  this  sootier,  prying  their  talari 00  fro* 
fuada  a*  lta  dUpeae!",  ’.  aw-  tl»*  ana  of  tf t at} . i/0  la  to  ka  used  *br  pnyla* 
owpleyeea  aad  t:  • oaa  of  10,175  is  to  be  used  f--r  operating  sxpeaeea,  and 

t » cal  7 ltoa  la  the  ip.-roprlation  aat  evasive  **7  dlfftcalty  la  tb#  fir  at 

item,  i.  t.  '21,700*00.  rurtharaera,  of  this  ltot  otcUenod  item  oo  ssteh 
of  it  at  la  Roooaaary  to  pa>  t:.o  salary  or  tba  director  of  tbo  0hlldro&*e 
eat  at  the  rota  of  v,i)Ui *00  par  year  u provided  for  la  lerl  -o4  tatutea 
of  t^&osaurl  act  ion  14099  esa  tune  ao  u* Si  ter. , to  that  tbo  oaly  part  of 
th®  oatiro  appreyrlatioa  io  ^uoatioo  *111  b*  tt*t  pvt  of  t r*  firtt  itoo 
of  ^2l,7go  ■.‘.lei.  roprtaar  It  1 o iffaroa«*>  6®t»o»  n tt.t  anonat  natoaaary  to 
p«>y  tba  aalary  of  Ua  dirootwr  at  tfea  ratt  of  C.Kj  par  yoor  tad  Va  full 

or.  tut  1 of  ti.it  firtt  it  am  of  *21, 700*00*  bis  dirfarobM  hartlnaftor  la 

tbla  oplalox  fill  be  eallvd  t;>o  »orplaa*  and  It  la  wild  tbit  anrplua  last 
tbo  root  of  ti^a  opinion  *111  doal* 

I-  life  -01  J-  Vo  DL'-MT-  R* 

(A]  Jador  ootioa  140}  • oa  oU>to  potatod  out  tra  talar y of  tbo 
dirooter  of  tht  %ildroafa  Homo  la  doflaltoly  fixad  aa  a aat  tor  of  «ttbttaatlro 
la*. 


21,7VU 

7*<*5 


(0)  uob  statutory  salary  oomld,  of  row  ao,  bo  ensaooa  by  tbo 
Lo^islaturo  but  it  *aa  aat  o aaatd  by  tbo  appropriation  sot  booeuoa  s«ob 


3.  *♦  ». 


H*  l?33 


expropriation  «t  u a MtWr  cf  in  ia  not  halt  to  m*ai  a gaaersJ  statute 
aaloaa  by  vary  enpUelt  aorta  it  la  provided  that  It  a -all  bo  auoh  aa 
a^cadxeut.  Thao  It  *os  said  by  Kr.  trust  lee  ton  of  the  .allot  tatoo 
Saimaa  Taurt  la  dealing  «lt;:  tbl*  preblea  la  iUil  v.  Jelled  tales,  1} 
Tatars  423,  10  I.  *4.  Til  (1041  h 

•It  oould  ba  somewhat  unusual  to  flat  engrafted  upon 
aa  aot  oak  tag  spools!  aod  toe  orery  ispre-  rlotioa,  rjr 
provision  which  aaa  to  hero  a fe<wn*l  and  permanent  appll- 
tloa  to  all  future  appropriations.  Nor  ouht  saeh  aa 
tator.iioa  on  ire  part  of  the  legislature  to  ba  ?ra*u*rod , 
unless  It  to  o* pressed  la  tb#  most  oloar  and  pool  tiro 
torus,  or,  4 shore  the  losguofe  o An  Its  cf  no  etftar  raaaen- 
ahlo  interpretation.  * X}  store  44%  *0  U od.  7^3. 

To  tbo  earn  off 00 1 la  SttVlt  1 to  tea  v.  Jml«,  'arias , "adorn  can  M« 

2b  rad.  coo.  347  (1446).  sa  also  In  .iatherlaad  on  taioV.  rj  CeuatruotiM, 
oeeo.-d  edition,  notion  347  It  lo  ooldi 

•Thao  In  tbo  eon street ion  of  a t*».  crary  appropriation  sat 
tb*  preauuptloa  to  that  am/  apaalal  prorl  ion*1'  of  a fseeral 
e karoo t ar  tbaroin  voitelwd  are  intended  to  bo  rootrlotod  la 
tbolr  oporatioa  to  tfae  subjoot  oat tor  of  tbo  aot  and  or*  aot 
pomcaont  rer*  lot  lone,  unless  tbo  lotoutloo  of  nuking  thou  so 
I*  eloerly  • stressed. * 

for  these  reason*  toe  appropriation  aot  did  aot  okujxgv  the  salary  of 
tbs  dl  root  or  or  tbo  ,?blldroa*a  Kona  sad  under  suot  ippropristion  only  a salary 
at  tbo  rata  of  12,300*00  .or  year  could  bo  paid  to  sat  dirot  tor. 

n,  k».?uk  1 -n  > 

(a)  Tbo  surplus  teald  bo  prereated  fros  being  paid  eat  fur  any 
other  purpose  taut  that  for  obit*  epprop rioted  by  the  Constitution  of  k Isocurl 
rtiola  y,  aeetlos  1$,  oblab  prorl dos  ia  port  ae  fellers; 

•SO  soui'i  s oil  oror  bo  paid  out  of  tbo  treasury  of  this 
to  to.  or  auy  of  tbo  funds  undo*  Its  atanagmsnt,  stoop  t la 
purauwe#  of  aa  appropriation  by  lari*  • * • • • 

•and  story  such  Iso,  ask; Inf  a no*  appropriation,  ar  eantiaulag 
or  rovlvlag  an  appro  >r  lotion,  0 all  dieting  sly  a pool  f 7 tbo  sue 
ap  “or rioted,  sad  is  cbjeet  to  able*  It  It  to  ba  rpplled|* 

(B)  under  tbo  Hart  sad  tatutas  of  ia  -ouri  of  132),  aot  tos  ot>74,  It 
la  preeided  aa  follows; 

*7  o beard  of  aaasforo  sail  sot  use  soy  uses 7 appropriated  by 
tbo  state  far  any  star  purpose  tfc.es  t at  for  r let  l s seas  was 
appropriated.  • • • • 

T lo  statata  relate:!  to  tno  board  of  oanafara  of  the  tato  loanesyaary  Xaetl- 


4*  B< 


0*tobar  14,  1953* 


utlena  au<i«r  tbe  Juried lotion  ©f  o^leh  tbe  Ulldreo'a  .-«■  a&d  chlldrac'e 
'otmi  nee  art  by  virtu*  of  t o loo*  of  113  » P^4*  Ififl  u oot  wt  itew, 

•a*  by  tat  tors*  of  too  appropriation  itt  tha  neaay  appropriated  th train 
U as  pro  print  *4  tc  ones  brard  of  ^aeaeepa  *e  that  nation  #>74  l*  a ap*- 
alfia  prohibition  against  using  tbs  surplus  for  a ay  other  purpose  than 
that  fr  «:leb  appropriated. 

(0)  ?ha  ooarta  af  this  atata  bit  uanaMi  a batrlM  that 
appropriation  aata  ara  tc  bo  construed  stristly  aa  that  thera  v all  ba  no 
r<-oa  for  a judicial  twalftoUta  af  tala  appropriation  aat  ao  aa  to  alia* 
the  eurplua  ta  ba  used  for  any  other  purpoae  thtai  tost  baaed.  The  upiwne 
Coart  of  vitMurl  In  tha  oaaa  of  tat*  ax  ral  , urra>  v,  arosn,  I4I  >*o,  21, 

41  S,  l*  fll  (1097)  M before  It  a prevision  of  ttw  a«j>Wr  of  the  City  of 
Xt.  Leals  providing  aa  fellows 1 

\ 

•Jo  rsm|  ah  all  ba  oxonoed,  xor  shall  any  Inyreverant  ba 
or flared  involving  aa  expenditure  of  atuy,  exsspt  by  or- 
dinance, V.e  provide  a of  »hl*h  4«J1  ba  apaalfla  *nd 
definite,”  (».  fc.  1069,  p,  £114*  m«.  14). 

An  npproprlatioa  bad  ban®  tala  la  a fixad  mm  for  •solaria*  of  chief,  ce~ tains, 
•WfMsu,  pair ulnar  h>:  detectives,  naraly,  for  chief,  eight  ooptalnn,  seven*.?* 
on*  aorgaobtn,  a lx  hundred  and  elghty-flvc  patrelnes  and  sixtrao  detect ivae,” 
and  rolator,  a rat l rad  pelieenaa,  «aa  net  of  a glass  a.  aairianUy  named  In 
N«h  appropriation  although  ha  aaa  entitled  by  la*  to  a peeaiae.  any  surplus 
that  night  axial  under  aueli  appropriation  nao  taboo  earn  of  by  tin  following 
proviso  of  the  or-l&anes: 

'provided , that  the  anrplna,  if  ei*»  aa.-  ba  used  in  tba  pay* 
rant  ef  probationary  apodal*,  anployed  to  fill  tba  plow  of 
absent  ye toulaa. 


fron  tr.aaa  patatlaue  it  la  olsar  that  tba  mini eipal  expropriation  in  that 
rasa  1*  ar.elogoua  to  tra  atata  appropriation  in  tea  ossa  under  ooa*ld#ratlon 
because  t.  outs  aaa  under  approximately  the  w e etoWtary  restrictions 
a*  tba  state  in  arprs printing  noecy.  In  ouab  ara*  um  court  ia  discussing 
tba  appropriation  raid; 

•The  funds  aat  apart  for  taa  objects  mh4  in  i»  ordinance 
are  not  oKhauated.  delator's  .earned  acwrael  argoon  boat  by 
t.Ke  proviso  quoted  aewve  tba  Board  la  invested  alth  a discretion 
as  to  the  oode  of  expending  as?  surplus  of  fuaaa  beyond  trace 
Beaded  for  salaries  of  tbe  native  fores*  , roei  rut  only 
within  tba  asopt  of  tat  proviso t .sister’*  olaia  la  rat  shoes 
to  fall  within  its  tarns.  iUi  olein  is  * imply  Ter  salary  aa 
sargaaat  oo  tbs  rotirod  list,  under  tea  mansion  ata.  iha 
pay-roll  itself  show  that  as  Its  fade.  The  ally  baa  ra farad 
(or  at  laaat  omitted,  tc  asks  any  appropriation  for  *»ea  si  alas, 
and  haass  tbe  city  auditor  an a not  by  randasnta  be  aonpalled  to 
audit  tho  alala." 

1 ikaaira  aanounolng  the  oaaa  rule  that  appropriations  ara  to  be  atria  Ur  con- 


V w>«.  *.  i. 


M.  i»3. 


ttrud  aro  Vte  «*aet  «f  tete  «>  ral  '«Tl<u  ».  larkss,  U4  ».  )7ut 
U3  s.  I.  J077  •»*  rm  ▼.  m>u  it/,  Li  s.  t.  24,  900  Iwmmm 

Car  ««Rola*lM  la  tkat  tte  aarpla*  aa  •!»«■  4aflM(  la  tte  it« 
of  $21#7GO  «f  tte  appro? rtatlee  Mi  1*  tot  mi  «arj>ot  bo  a tel  labia  to  fit* 
{Mart  of  raaian  af  ate  t«t«  »l«*—r*ar»  laatltatloM  fcr  pay  pwrpeM 
•aa  ttet  to*  *5pr*prUtl*n  cat  la  InopozwUv*  laaofw  ••  mah  terplva  la 


daaaaia  af  our  aoMltalacs  Juat  wi  04  it  it  our  dflilaa  Mat  ate 

•aa  cf  fX73*Q(#  pe*  *«*to  ocxU  6 aot  go  to  to*  rarteua  teepitel  at  itclla 
fm  yoyjr  t^araprlatiaa  tad  tlal  tte  >rcpa»a«  aUattaat  of  jour  arpropita- 
tloa  *«  aat  eat  In  roar  ro^utei  ft*  epialoo  ;*uii  net  te  Mate  *vo*pt  la- 
acfar  at  tt  ocaferrca  to  u aflptnact  for  telary  «f  to*  <lmW  at  fcf,>OG. >0 
p«r  7 Mur,  eater  aaapeatatiea  of  crvlvyve*  li  tte  waeuat  of  S7rCLr)#00  mi 
eperatic}  la  ih*  a**nurt  of 

Your*  aery  truly. 


APTNOTfDi 


fflWKB  H,  ’'HUP 

ASSlSt  AW  Aff^UPSIT  KVOU. 


wwat. 


A^TO  LICKt;3E  PLATES  - Required  on  automobiles  of  Government  agents, 
FEDERAL  LAITD  BANKS  - Required  to  procure  license  tags  for  automobiles. 


r ^ 

December  30,  1233. 
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Hon*  G,  V.  Head 
Genera 1 Counsel 
Fern  Credit  administration 
3t • Louis,  Lie sour! 

Dear  Sir* 


v.e  have  your  request  of  Jeoenber  19th,  195  , for  an 
opinion  upon  the  following  state  of  facts* 


"The  united  States  government 
owns  sixty— two  and  three- ten the 
percent  of  the  capital  stock  of 
tho  Federal  Lend  Bonk  of  t.  Louis 
and  one  hundred  percent  of  the 
C'ipl t.'tl  stock  of  the  Federal  Inter- 
mediate Credit  Bank  of  t.  Louis, 
the  3t*  Louie  Bank  for  Cooperatives 
and  the  1 reduction  Credit  Corporation 
of  -it,  Louis. 

I should  like  a ruling  from  you  as 
to  whether  those  four  institutions 
should  ho  re  uirad  to  purchase  Mis- 
souri Jtate  licensee  for  the  cars 
owned  by  them.  The  Federal  Lend 
Bonk  of  t*  Louie  owns  forty-five 
oars,  the  Federal  Intermedia te  Credit 
Bank  of  St.  Louis  three  oars,  end  the 
St.  i4>uis  Back  far  Cooperatives  end 
tho  Iroduotion  Credit  Corporation  of 
St.  Louis  one  each. 

In  tho  past  these  organisations  hove 
boon  purchasing  state  license  tars, 
but  I am  informed  that  in  certain 
other  land  bank  districts  the  cars 
bear  the  ordinary  United  tatoc  license 
pin tes. 


f£  - C.  V.  Head 


These  four  loan  agencies  are  all 
organised  under  Acts  of  Congress. 

The  interest  on  their  bonds  is 
guaranteed  by  the  United  States 

S overrule  nt . They  ere  under  the 
iroot  supervision  and  control  of 
the  Governor  of  the  Farm  Credit 
administration  in  Washington.  The 
St.  Louis  Bank  for  Cooperatives 
and  Production  Credit  Corporation 
of  3t.  Louis  are  operating  exclusively 
with  government  funds.  The  federal 
Land  Bank  end  the  Intermediate  Credit 
Bank  issue  and  sell  to  the  investing 
public  their  debentures,  but  a very 
large  part  of  the  money  which  they 
loan  Is  obtained  fra ; the  government. 
The  employees  of  the  four  banks  ere 
tre?  ted  as  government  employees  for 
the  purpose  of  the  United  States  con- 
omy  /.ct  under  which  the  pay  of  govern- 
ment employees  is  at  present  reduoed 
fifteen  percent. 


The  term  "farm  credit  administration",  we  understand, 
has  been  substituted  for  "federal  farm  loan  board",  and  the  two 
terras  are  used  Interchangeably  in  this  opinion.  It  appears  that 
oertrin  property,  except  real  estate,  of  federal  land  banks  and 
loan  associations  ire  exempted  fro  i fader  1,  state,  .nunicipil, 
and  loc  1 taxation.  These  exemp tiers  are  specif  1cm Uy  set  out  in 
Section  031  U.  3.  C.  A.  Title  12,  1935,  Cumulative  nr.ua  1 rocket 
Tart.  I o mention  is  made  of  motor  vehicles  therein. 

The  spoc  making  case  of  KcCulloeh  v.  Maryland,  4 L.  3. 

670,  (1819)  denied  the  str  te  the  right  to  levy  a tax  upon  the 
business  of  s corporation  created  by  the  federal  government  os 
an  instrumentality  of  the  government,  but  the  authority  of  the 
state  to  levy  s tax  upon,  property  belonging  to  that  instrumentality 
of  government  was  therein  recognized.  Te  c,uotc  fror,  the  opinion  of 
Chief  Justice  Marshall,  l.c.  609: 
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11  This  opinion  does  not  deprive  the 
states  of  ny  resources  which  they 
originally  possessed.  It  does  not 
extend  to  e tax  paid  by  the  real 
property  of  the  bonk,  in  common  with 
the  other  reel  property  within  the 
state | nor  to  a tax  Imposed  on  the 
intorost  which  the  citizens  of  Mary- 
land moy  hold  In  this  institution, 
in  aorasen  with  other  property  of  the 
sane  description  throughout  the  state. 
But  this  is  & tax  on  the  operations  of 
the  bank,  and  is,  consequently,  a tax 
on  the  operation  of  an  instrument 
employed  by  the  government  *of  the 
Union  to  carry  its  powers  into  exe- 
cution. £;uch  a tax  must  be  uncon- 
stitutional.'* 


There  is  a well  defined  distinction  between  a tax  on 
the  operation  of  a government  ngonoy  and  a tax  on  the  prop'rrty  of 
tho  agent.  In  the  cCulloch  onse,  supr  the  tax  attempted  to 
be  levied  by  the  state  of  J-arylond  was  held  to  be  unconstitutional. 
The  effect  of  the  tax  was  to  prevent  the  la  suing  of  not  a a by  the 
bunk  without  payin'  a cert,  in  tax  on  each  note,  in  proportion  to 
the’  size  of  the  note,  to  the  state  of  Maryland.  The  : upreme  vourt 
sold,  in  the  Union  Pacific  Roilroad  Jompony  v,  lenieton,  SI  L.  3d. 
707  ( 1075 ) l.o.  79&: 


’’The  tar,  ther afore,  woo  not  upon  any 
pro  party  of  the  bank,  but  upon  one  of 
its  oportione;  in  fact,  upon  its  right 
to  exist  as  created.  It  was  a direct 
impediment  in  tha  way  of  a government  .1 
operation  performed  through  the  b«nk  as 
«n  egont.  It  was  a vary  different  thing, 
both  in  its  nature  and  effect,  from  a 
tax  on  the  it  op  arty  of  tho  bank.** 


#4  - G.  V.  Head 


In  the  Union  Pacific  Ofttse,  supr**,  the  corporation  wee 
an  spent  of  the  general  government  designed  to  be  employed  in 
both  military  and  post*  1 service  for  the  government.  In  that 
Casa  the  court  said,  1*  c.  792: 


"It  may,  therefore,  be  considered 
as  settled  that  no  constitutional 
Implications  prohibit  a st>  te  tax 
upon  the  property  of  an  agent  of 
the  government  oierely  bee  use  it  is 
the  property  of  such  an  agent ." 


The  state  hoe  the  rlfht  to  Impose  taxes  upon  an  agent  of 
the  federal  government  so  long  as  that  tax  does  not  impeir  the 
agent's  efficiency  in  the  discharge  of  his  duties  to  the  govern- 
ment. At  page  793  of  the  Union  lacif lc  case,  supra,  the  court 
Bald: 


"It  is , therefore,  nnnifost  that 
exemption  of  federal  agencies  from 
state  taxation  Is  dependent,  not 
upon  the  nature  of  the  agents,  or 
upon  the  mode  of  their  constitution, 
or  upon  tho  fact  that  they  are  agents, 
but  upon  the  effect  of  the  tax;  that  is, 
upon  the  rue  at  ion  whether  the  tax  does 
In  truth  deprive  them  of  power  to  nerve 
the  government  as  they  wore  Intended  to 
serve  it,  or  does  hinder  the  efficient 
exercise  of  their  power.  _ tax  upon 
their  nroporty  has  no  such  rococaary 
effect#  it  leaves  TTiem  Tree'  to  dis- 
ch  rga  the  duties  they  "have  under- 
taken to  perform,  a tax  upon  their  opera- 
tions Is  b direct  obstruction  to  the  ex- 
ercise of  7ader  1 powers." 


The  above  principles  ore  fully  recognized  in  Johnson  v. 
Wary land  (1920),  66  L.  3d.  126,  wherein  the  court  held  that  a 
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post  office  employe*  could  not  b©  required  to  teke  out  a driver's 
license  as  r condition  precedent  to  his  performance  of  his  duties 
as  mall  carrier.  The  court  held  thnt  to  sustain  such  a lav  would 
be  to  How  the  state  to  set  up  qun  11  fleet  ions  for  a mall  carrier 
In  excess  of  the  qualifications  required  by  the  federal  movorn- 
raent  for  the  performance  of  his  official  duties,  end  thnt  such  a 
state  law  in tor f erred  with  end  Impeded  the  mall  carrier's  attempt 
to  obey  orders  of  the  federal  roverment* 

It  Is  now  well  settled  that  agents  of  the  federal  govern- 
ment, such  as  mail  carriers,  -re  ro  uirod  to  comply  with  this 
police  regulation,  levying  an  annual  license  tux  on  ell  motor  ve- 
hicles and  that  this  lice’  se  for  on  automobile  of  a mail  carrier 
must  be  obtained,  oven  though  the  automobile  la  used  exclusively 
for  government  purposes.  Jtnte  v.  ?iles  (1921),  199  Pee.  (Rash.) 
749;  Ccnmonwenlth  v.  Clooson  (1918),  110  r*  5*  6C8  Mass.;  "he  Parts 
liar  shall,  (1918)  75  fl a.  97. 

e have  found  no  federal  or  stste  provision  specifically 
exenptinr  Rutonobilew  used  by  s federal  egency  fran  the  state 
auto  lloer se  tex.  It  is  apparent  from  the  absence  of  ny  such 
ley! elnt Ion  th:  t Congress  had  no  Intention  of  exempting  such 
automobiles  from  the  payment  of  this  tax,  and  any  exemption  v.-ould 
have  to  be  specifically  provided,  duch  seems  to  be  the  reasoning 
in  Croaon  v.  Istriot  of  Columbia,  2 Fed.  (2d)  924,  1.  c.  925, 
expressed  In  the  following  language: 


’’In  view  of  the  neceser-rily  large 
number  of  these  publio  vehicles  in 
the  district,  the  reason  for  bring- 
ing them  within  the  purview  of  this 
act  beeomes  apparent.  Cne  evident 
purpose  of  the  set  was  to  make  it  pos- 
sible to  identify  traffic  lew  violators, 
i*nd  It  is  cler,  we  think,  thot  to  have 
excluded  this  lorpo  cl  as  of  vehicles 
would  have  frustr sited  to  a considerable 
dogroo  the  purpose  indie-: tod.  ’ oreover, 
it  evidently  was  the  view  of  Congress 
thet  a speoiel  provision  wee  necessary 
to  effect  the  exemption  of  this  class 
of  vehicles  fron  the  payment  of  foes 
for  reristrf  tion  end  togs.1* 


#6  - G«  V.  Head 


It  is,  therefore,  the  opinion  of  this  office  that 
since  the  baftfcs  and  aesoeioti one  referred  to  in  your  letter 
are  agencies  of  the  federal  sever naent  nd  the  title  to  the 
automobiles  1st  r estion  are  rested  in  tha t * pancy , that  absent 
specific  exemption,  each  of  these  agency  sutonobi  les  must 
carry  a state  automobile  license  tag# 


Respectfully  submit  ted , 


FHaHSHS  K.  RBAOa* 

Assistant  attorney  General 


Approved  t 


no? 

ttorney  General 


vmtT& 


MOTOR  VEHICLES: 

t/ 


Hula  as  to  determining  capacity  of  trucks* 


4on.  ' alter  M.  Hilbert 
Prosecuting  attorney 
Lev la  County 
onticello,  flesouri 


Peer  ir*  Gilbert: 

This  Is  to  acknowledge  your  letter  of  June  14th, 
which  is  as  follows* 

"Tinder  the  urovlso  In  ~ec.  68ftO,  Laws  of 
1031,  peg*  31®  which  reeds  as  follows 
("PROVIDED,  the  orovlelon  of  this  set 
shell  not  apply  to  trucks  of  one  and  on*- 
hnlf  ton  capacity  «nd  less**)  whet  Is 
the  rule  by  which  the  eepaelty  of  s truck 
shall  be  determined?" 


The  section  that  you  ctt«  In  your  letter  la  the 
Isp?  section  of  Article  VIII,  Chanter  S3,  r awe  of  Missouri, 
1931,  psge  3 4 at  eeq.,  which  set  repealed  the  same  article 
and  chapter  of  the  1929  Statutes*  This  act  conferred  .fur la- 
dle t ion  uroo  the  Public  Service  Commission  to  license, 
regulate  and  supervise  transrortati on  of  persons  or  property 
for  hire  over  the  public  highway®  of  the  State  of  Missouri* 

If  you  will  look  at  Section  5272,  Laws  of  Missouri, 
1931,  page  311-13  Incl.,  subdivision  "c",  you  will  find  that 
the  annual  license  fees  are  therein  eat  out  and  same  distri- 
buted according  to  the  tonnage  of  the  truck*  In  said  sub- 
division and  section  this  Is  found; 

■*  * *,  the  vehicle  shall  be  rated  on  the 
manufacturer's  rated  lo^d  capacity  or  the 
actual  weight  carrying  capacity  of  the 
vehicle,  which  capacity  shell  be  determined 
by  the  out)  11c  service  comities  ion  at  the 
time  a certificate  of  convenience  end 
necessity  or  Interstate  permit  Is  Issued* 

* « #.* 


Hon.  t alter  X,  Hilbert 


July  15,  1955 
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feetlon  5280  hae  thl e provision,  as  quoted  In  your 

letter, 

"Provided,  the  provision  of  this  act  shall 
not  apply  to  trucks  of  one  and  one-half 
ton  capacity  and  lees,” 


Therefore,  In  arriving  at  what  the  capacity  of  a 
truck  ehall  he,  we  would  state  and  are  of  the  opinion  that  the 
vehicle  ehall  be  rated  on  the  manufacturer's  rated  load  capacity 
or  the  actual  weight  carrying  capacity  of  the  vehicle.  In 
other  words,  you  nay  take  both  rules  and  determine  If  the  truck 
exceeds  the  one  and  one-half  ton  capacity.  The  truck  shall 
not  exceed  one  and  one-half  ton  capacity,  both  as  to  tha  man- 
ufacturer's rated  load  oapaclty  or  the  actual  weight  carrying 
capacity.  If  the  manufacturer's  rated  load  capacity  la  one 
end  one-half  ton*  or  lera  but  the  weight  carrying  capacity  of 
such  vehicle  la  greater,  then  such  truck  Is  not  within  tbs 
exception,  and  vice  versa, 

*e  also  call  your  attention  to  action  7788  R.  5,  1929, 
as  to  the  regulations  of  the  weight,  which  In  part  reads  as 
follows: 


■ - * *,  and  no  motor  vehicle  having  a 
load  of  over  600  pounds  per  Inch  width 
of  tire  upon  any  wheel  concentrated 
upon  the  surf  ace  of  the  highway  * * * 

• * e,  shall  be  operated  on  the  highways 
of  this  stats x Ftc. 


in  other  words,  no  matter  what  the  ton  capacity  of 
the  truck  is,  the  weight  on  the  highway  shall  not  b«  more  than 
GOO  pounds  per  inch  width  of  tire  unon  any  wheel, 

"*rn8tlng  that  this  answers  your  Inquiry,  we  are. 


Yours  vary  truly. 


James  L.  tiurnnoetel 

APPROVkDi  • Assistant  Attorney-General . 

( Ac  ting ) Attorney-  miwr al . 
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ACCOUNTING  OFFICER: 

V 
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County  clerk  is  accounting  offloer  under 
Laws  of  Uo.  1933,  p.  340. 

r ^ / r\  3 y 

July  25,  1933  1 


FILED 


Hon*  Villi  ia  Hicks 
Kan;  s City,  Missouri 

*? & f V1  f I <5?<M  ■ 

jf 

i>; ar  sir: 

T;ils  dep  Jtaeat  is  in  receipt  of  your  revest  for 
an  o ini  on  as  to  the  following  stave  of  fact  a: 

* *1  a;a  dr.p  ing  you  these  few  line# 

In  regard  to  lea  te  Bill  #154,  Section 
31,  with  reg  rds  to  the  County  Clerk. 

Please  give  iae  your  o inion  In  regard* 
to  Section  31*  Does  this  a an  the 
County  Clerk  of  Jack eon  County  to  be  the 
Accounting  officer? 

Tne  County  CLerk  has  always  kept  the 
Official  record n and  alv,  ye  recognised 
by  the  Jtr.te  Auditor.*  • •• 

Section  21,  Gaea  of  '-to.  1933,  p.  340,  provides  as 
follows I 


•rfh* rover  In  this  aot  the  term  ’budget 
officer'  shal  appear.  It  dhal . be  dee<j— 
ed  to  wan  the  presiding'  judge  of  the 
county  court,  unless  the  county  court 
shall  have  by  order  designated  the 
county  ci  rlc  as  budget  officer.  dtorevsr 
the  tern  'acoountiiu'  off  ioer*  ahal  i ~ 
appear/  It  'shall  be  dejwaelT^.-  M‘-yi  the 
ounty  clerk , ' udTVb? , ~ uSc  , un VhT/  or 
otTT  r uTTTcex  ^F^ToyTTe/nr* * ^ “ 
T/ihcipal‘  TVn  i ic  i/vl  r boo  rHb  ol 


o unty. 


Hon.  Wru  Hicks. 


—3— 


July  35,  1933 


Section  13X31  R.  8.  Mo.  1939,  provides  as 

follows: 


"It  shall  be  the  duty  of  the  clerk  of 
the  oouaty  court:  First,  to  keep  re- 
gular ace  unts  between  the  treasurer 
and  the  county,  charging  him  therein 
with  all  moneys  paid  into  the  treasury, 
and  crediting  him  with  th  nuaount  he 
raay  have  disbursed  between  the  periods 
of  his  r spec live  settlesents  with  the 
court;  second,  to  keep  just  accounts 
between  the  county  and  all  persons, 
oodles  politic  and  corporate,  charge  hie 
with  moneys  p- yabls  into  the  county 
treasury,  or  th  t m;  y become  entitled 
to  receive  * moneys  the . ©from;  third,  to 
file  ;i»d  preserve  in  his  office  all 
accounts,  vouchers  and  other  papers  per- 
taining to  the  settlement  of  any  account 
to  which  the  county  shall  be  a party, 
codes  whereof,  certified  under  the  hand 
and  seal  of  the  clerk,  shall  he  r bait  tod 
in  evidence  In  all  courts  of  law  nd 
elsewhere;  fourth,  to  issue  warrants  on 
the  treasury  for  all  moneys  ordered  to 
ho  paid  by  the  court,  keep  an  abstract 
thereof,  present  the  n me  to  the  county 
court  at  every  regular  term,  eel  nee 
and  exhibit  th>  accounts  kept  by  him 
os  often  a®  r qfulr  d by  the  court,  aid 
keep*  hi 3 books  and  papers  at  all  times 
ready  for  the  Inspection  of  the  arse,  or 
any  judge  thereof* * 


It  Is  the  opinion  of  this  dqwrtant  th  t the  county 
clerk  of  J ok son  Oouty  ia  th©  'accounting  officer*  a©  pro- 
vided la  Laws  of  ^c.  1933,  p.  340. 

You  rs  very  truly. 


AMMUY&a 

Attorney  Qoa  r I. 


JOHN  W.  HOF^MAH,  JR., 
Assistant  Attorney  tt  n r l. 
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CIRCUIT  CLERK  — FI  AT.  ART  — Section  11786,  R.S.  MO.  1929. 

COUNTY  CLERK SALARY  — Section  11811,  R.S.  Mo.  1929. 

COUNTY  SUPER  HIT  SUDENT  OF  SCHOOIS  — SALARY  — Section  9465,  R.S.  Mo.  1929 


Jonunry  26,  1933 


Hon.  Lewis  B.  Hoff 
Prosecuting  Attorney 
Cedar  County 
Stockton.  Missouri 


Your  letter  of  January  10,  1933  addressed  to  the  Attorney  Gen- 
eral bus  been  handed  to  the  undersigned  for  attention.  In  your  letter 
you  make  the  following  request: 

"I  would  like  to  hare  your  opinion  as  to  the  sal- 
aries of  the  circuit  clerk,  oounty  clerk  and  the 
county  sup erln ten dent  of  schools. M 


Our  Supreme  Court  In  the  case  of  State  ex  rel  Chaney  v*  Grin- 
stead,  314  Mo.  55,  and  again  in  State  ex  rel  0* Connor  v.  Riedel  et  al, 
46  S.W.(2d)  131,  holds,  as  we  oonstrue  the  opinion,  that  Section  12, 
Article  9 of  the  Missouri  Constitution,  which  provides: 

**The  General  Assembly  shall  by  a law  uniform  in 
its  operation,  provide  for  and  regulate  the  fees 
of  all  oounty  offioers,  and  for  this  purpose,  may 
classify  the  counties  by  population. n 

is  not  violated,  so  long  as  the  method  of  calculating  the  population  is 
uniform  as  to  all  counties,  and  as  to  each  olass  of  offioers. 


The  Court,  in  the  first  mentioned  case,  in  the  course  of  the 
opinion,  saying  on  page  68: 


"The  lawmakers  can  adopt  any  measure  not  prohib- 
ited toy  the  Constitution.  Our  Constitution,  being 
one  of  limitations,  rather  than  one  of  grants,  oan- 
not  be  said  that  an  estimated  population,  where  the 
same  basis  of  estimating  is  used  in  all  counties, 
would  render  the  law  bad,  because  of  lack  of  uni- 
formity as  to  several  classes,  or  as  to  all  c lasses. " 

It  would  thus  appear  from  each  of  the  above  quoted  oases,  that 
each  county  officer  may  be  considered  as  constituting  a single  olass, 
and  so  long  as  the  basis  for  determining  the  population  for  that  olass 
or  office  is  uniform,  throughout  the  several  counties  of  the  state,  then 
such  statute  would  be  Constitutional  and  valid,  ''.bile  the  cases  here- 
inabove cited  are  dealing  with  the  office  and  officers  not  contained  in 
your  inquiry,  the  conclusion  of  law  reached  therein,  does  effect  all 
county  offioers,  including  clerk  of  the  circuit  court,  clerk  of  the  county 
court,  and  superintendent  of  public  sohools. 


Hon*  Lewis  B.  Hoff 
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Januury  26,  1933 


Section  11606,  R.S.  Mo.  1929,  provides  a method  for  ascertain- 
ing the  population  of  counties  for  the  purpose  of  fixing  the  salary  of 
county  offloers,  hut  being  a general  statute,  it  should  be  resorted  to 
only  where  no  other  method  has  been  provided  by  the  Legislature  to  as- 
certain the  population  of  oounties,  for  the  purpose  of  fixing  the  sal- 
ary of  a particular  oounty  official. 

It  is  therefore,  the  opinion  of  this  department  that  the  pro- 
per way  of  ascertaining  the  population,  and  thereby  fixing  the  salary 
of  the  officials  of  which  you  make  inquiry,  are  as  follows: 

The  dark  of  the  oiroult  court  should  be  paid  on  the  basis  of 
five  times  the  vote  of  the  last  presidential  elect  loft  as  is  provided  in 
Section  11766,  R.S.  Mo.  1929. 

The  clerk  of  the  oounty  court  should  be  paid  on  a basis  of  three 
and  one-half  ti  lee  the  vote  of  the  last  presidential  eleotion,  as  pro- 
vided in  Seotlon  11611,  R*S.  Mo.  1929. 

The  oounty  superintendent  of  schools  should  be  paid  on  the  bas- 
is of  three  and  one-half  times  the  vote  of  the  last  presidential  elec- 
tion as  provided  in  Seotlon  9465,  R.S.  Mo.  1929. 

The  salary  of  the  circuit  olerk  and  county  clerk  as  ascertain- 
ed from  a calculation  of  the  vote  in  the  presidential  election  of  1932 
would  become  effective  January  1,  1933. 

The  school  superintendent,  being  eleetdd  in  April  for  a term 
of  four  years,  beginning  on  July  1,  1931,  the  1932  vote  would  not  be- 
come effective  as  to  his  salary  until  July  1,  1933 v the  end  of  a year 
of  his  employment,  according  to  our  Interpretation  of  the  Court* s op- 
inion in  the  oane  of  State  ex  rel  Harvey  v.  Linville,  et  al,  300  S.W. 
1066. 


It  Is  the  further  opinion  of  this  department  that  "highest  vote 
at  the  last  presidential  eleotion",  means  the  highest  vote  oast  for  any 
of floe  at  that  election.  If  from  a calculation  of  the  vote  as  above  in- 
dicated, it  should  result  in  an  increase  of  salary.  Such  increase,  dur- 
ing the  terra  of  said  official,  under  the  authority  of  State  ex  rel  Har- 
vey v.  Linville,  supra,  would  not  be  violative  of  Section  8,  Article  14 
of  the  Constitution  of  Missouri. 


Tours  very  truly. 


CCA:£R 
Approved : 


CARL  C.  ABINCTQN 
Assistant  Attorney-General 


ROT  MoKITTRICK 
Attorney  General 


SPECIAL  ROAD  DISTRICT  COMMISSIONERS  - Mayor  and  city  aldermen 
members1  rights  of  vote  selecting  commissioners.  Section 
8026,  R.S.Mo.  1929. 


February  21,  1933 


Hon.  Lawrence  Holman 
Prosecuting  Attorney 
Randolph  County 
Moberly,  Missouri 

Dear  Mr.  Holman: 

Your  letter  addressed  to  the  Attorney-General  has 
been  handed  the  undersigned  for  attention: 

You  ask  for  a construction  of  Section  8026,  R.S. 
Mo.  1929#  an d in  connection  therewith  state  the  following: 

"The  question  has  some  up  several  times 
In  this  County,  relative  to  the  interpre- 
tation of  the  provision  on  the  end  of 
Section  8026,  Revised  Statutes,  1929#  re- 
lative to  appointment  of  special  road 
district  commissioners.  The  statute  pro- 
vides that  the  Mayor  and  City  Council  of 
the  City  within  the  district,  and  the 
Judges  of  the  County  Court,  may  elect  this 
commissioner  and  it  is  further  provided  that 
where  the  city  is  located  further  than  ten 
miles  from  the  meeting  of  the  County  Court 
the  Mayor  and  City  Council  may  make  a 
written  certificate  of  their  choice  of  the 
commissioners  and  mall  the  same  to  the  County 
Clerk  and  that  said  certificate  shall  be 
given  the  same  consideration  as  though  the 
Board  and  Mayor  were  present  at  the  meeting 
of  the  Court. 

In  the  case  that  has  arisen  here,  there  are 
four  members  of  the  city  Council,  and,  at 
their  meeting,  two  voted  for  "A11  and  two  for 
"B",  and  the  Mayor  cast  his  vote  for  "A", 


filed 


Hon.  Lawrence  Holman  #2 


giving  him  three  votes  and  "B"  two,  and 
they  certified  "A's"  name  as  their  choice. 

Now  the  question  I have  in  mind  is:  Should 
they  certify  two  votes  for  "B"  and  three 
votes  for  “A",  or,  should  they  certify  that 
"A”  wa3  the  choice  of  the  five?  The  only 
case  I find  construing  that  section  is  in 
12  SW(2nd)  489,  and  the  reading  of  that  case 
gives  the  impression  that  they  should  certify 
the  way  they  voted,  so  that  the  votes  may  he 
counted  when  the  County  Court  meets.  Just 
as  if  all  five  were  present  at  said  meeting. 

That  is  the  moie  reasonable  interpretation 
in  my  opinion,  because,  in  the  case  I have 
in  mind,  if  "B”  should  receive  as  many  aB 
two  votes  from  the  County  Court  , he  would  be 
elected  the  road  commissioner.  It  seems  to 
me  that  he  should  not  be  handicapped  because 
the  votes  are  submitted  by  mail  rather  than 
voted  personally  by  the  Council  and  Mayor.” 

After  reading  the  above  section,  together  with  the 
case  cited  in  your  letter,  be  advised  that  this  department 
coincides  with  your  construction  as  set  forth  in  your  letter. 

Yours  very  truly. 


CARL  C.  ABINGTON 
Assistant  Attorney -General 


APPROVED: 

mritsnsmm 

Attorney  General 


/ 


j 


ROADS  AMD  SRI do  ,3,  power  and  pipe  line  taxes  apportionment  to 
road  districts,  special  and  general. 

'/n  v-  7<>  i s\ 


Apr!  19,  .AJ'Scr 


Mon.  m.  i.  Holme* 
Prosecuting  it torney 
•arlee  County 
V 1 enna,  Mi  sr.ouxi 


Deal  irs 

Till*  is  to  acknowledge  your  recent  letter  which  reads 
a®  follows: 


*1  would  like  your  o inion  on  the  folio- 
lag  protosit  Ion,  to— wit  I The  state  Tax 
coHsal salon  assesses  public  service  cor- 
porations, «uoh  a*  pine  lines  and  xjwor 
line*  running  through  this  county;  the 
County  Ourt  fixes  the  tax  rate  for  road 
purposes  on  said  valuations  and  when  the 
tax  is  paid  should  th  & im  he  divided 
between  all  the  road  istricts  of  the  county, 
both  general  sad  special  districts  or  only 
among  the  general  districts  of  the  county, 
giving  nothing  to  the  special  ui striata? 

Your  prompt  answer  to  this  inquiry  will  be 
appreciated  by  me. * 

section  10030  :i.  i.  to*  1939  provides  among  other  things, 
that  all  property,  real  no.  personal,  owned  by  *elootrlc  power 
sad  light  companies*  and  *oll  pipe  lines-,  shal  . bo  subject  to 
taxation  the  ®-yae  as  pro  erty  of  private  persons,  anti  the  taxes 
shall  e levied  and  collected  as  provided  for  he  taxation  of 
r -.til road  jro  <erty. 

actions  100  3,  100.34  and  10038  i.  i.  io.  1939,  pertain 
to  county  r 11 road  property.  Its  taxation,  apportionment  and 
assessment. 

Joction  7890  R.  i.  Mo.  19.39  provides : 

he  county  court*  in  the  several  counties 
of  tfcia  state,  having  a population  of  less 
than  two  hundred  and  fifty  thousand  ihhab- 


don.  W.  a.  ioliaes 


April  10,1933 


ltunts,  at  the  May  term  thereof  la 
er*o h year,  ?hall  levy  upon  real  and 
personal  property  made  t axable  by  law 
a tax  of  not  a tore  than  twenty  cents 
on  the  one  minted  dollars  valuation 
as  a road  tax,  which  levy  shall  be  ooll ac- 
ted and  paid  Into  the  county  treasury  as 
other  revenue,  end  shall  be  placed  to 
the  credit  of  the  *oounty  road  and  bridge 
fund.  * 


dnotion  7891  rt.  d.  *o.  1939  per talaa  to  a special  tax,  how  It 
is  levied,  collected  and  disbursed, 

section  3043  R.  J.  io.  1939  provides  in  part  the  following! 


-In  all  counties  In  this  state  where  a 
special  road  'Patriot,  or  districts,  has 
or  have  been  organized,  or  where  a special 
road  district,  or  districts,  may  be  organ- 
ised under  tula  article,  and  whers  money 
shell  bs  collected  as  county  taxes  for 
road  purposes  or  for  road  and  bridge  pur- 
poses, by  virtue  of  any  existing  law  or 
laws,  or  subset^ient  law  or  laws  that  my 
be  enacted,  upon  property  within  such 
special  district  or  districts,  • * • the 
ootmty  court  snail,  aa  such  taxes  or 
lloenaes  jald  and  oollooted,,  a o -tlon 

and  ^et  aside  to  the  credit  of  sue  a special 
road  district,  or  alstricts,  from  which 
3 -id  t Ian  .?ere  collected,  all  such  taxes 
so  arising  'from  -md  collected  and  ->aid  upon 

prp^ertx  JtiM  aad  ±>a£m  dJililA 
special  district  or  districts,  * • • so 
colleoted  rroiri  suoa  business  carried  on  or 


conducted  within  the  limits  of  such  special 
road  district;  and  the  county  court  shall, 
u ;on  written  application  by  said  oorrsisnlun- 
ers  of  s ich  special  road  district,  or 
districts,  draw  warrants  upon  the  county 
treasurer,  payable  to  the  oonv  iis doners  of 
such  special  road  ul strict  or  •.!  trlots,  or 
the  treasury  thereof,  for  all  that  part  or 
portion  of  said  taxes  so  collected  upon 
property  lying  and  being  within  such 
special  road  district,  • * •.  - 


The  Jupreme  Cour  t In  the  case  of  dt  ite  ex  rel.  dpecial  -load 


on.  . i.  olmea 


3- 


Apxll  19,  1933 


District  t.  iarry  bounty,  303  fi,  l.c.  391,  construed  the  tnree 
re  ceding:;  sections  as  follow  a l 

•me  thr»  sections  (1068a,  10683  and  10618} 
as  they  no*  st  >.nd  do  not  Indicate  any  change 
of  the  legislative  purpose  with  respect  to  the 
distribution  of  road  and  bridge  tares  collected 
u >un  >ro peart y within  Special  Road  Districts. 

action  10683  (7851  d.  3.  o.  1939}  provides 
that  all  that  part  of  the  special  road  and 
bridge  tax  which  shall  be  col  acted  and  >ald 
upon  property  lying  within  any  road  district 
shall  when  paid  Into  the  county  treasury  be 
pi  xted  to  the  credit  of  the  district  from  which 
it  arose. 

dec  cion  10882  (7890  H.  d.  do.  1939}  which 
directs  the  levy  of  a road  and  bridge  tax  In 
connection  witn  the  general  levy  for  county 
purposes  makes  no  provision  for  ltn  istrlbutlon, 
jut 

action  1081b  (804  ; H.  J.  Mo.  1939}  v .Icing  mhe 
legislative  Durpase  with  respect  to  a lecl&l  road 
Districts,  provides  that  all  money  collected 
4as  county  taxes  for  road  urpoaes,  or  for 
road  and  bridge  purposes,  by  virtue  of  any  * * * 
law,*  upon  property  wit  tin  a special  road 
district,  aii all  be  set  aside  to  the  credit  of 
such  special  road  district.  The  conclusion  that 
a special  road  district  Is  entitled  upon  timely 
application  tn>  refor  to  reo  Ive  ol,!  ..toneys  oplleo- 
ted.  as  t ixee  for  road  and  bridge  purposes  upon 
pro  -erty  within  its  boon  or  lea  13  unavoidable.'  * *« 

-action  7887  R.  J.  -5o.  1939  provides  1 

* All  taxes  derived  from  the  levy  authorized 
by  section  78  0 R.  d.  1939,  nre  hereby  appro- 
priated to  the  use  of  the  county  court  in 
each  oounty  w ere  levied,  to  be  used  at  the 
discretion  of  said  court  for  the  construction 
and  .maintenance  of  roide  and  bridges  located 
within  the  confines  of  the  oounty  highway  aye- 
tom  herein  provided  for  as  welL  as  alt.  other 
roads  and  bridges  In  such  county. * 


on.  ■.  | . olsaes 


Aparl-L  V ,1933 


It  is  our  opinion  that  section  7887  3.  Mo.  1839,  f ive# 

the  county  court  the  power  of  discretion  to  divide  ana  use 
fun  s derived  under  the  provisions  of  jectioa  7890,  except 
those  funds  derived  on  property  within  a special  road  district, 
la  other  words,  funds  rii  ed  on  pro  oxty  within  a special 
road  district  ust  be  apportioned  and  distributed  by  the 
County  court  to  said  special  road  district  if  application  is 
is-.-  de  there  for. 


Very  truly  yours. 


J AM  S3  U HOSWBO  i m 

Assistant  Attorney  General. 


AhPRQVdO 


■’WB21  r?  n ok 

Attorney  General 


JltKI  M 


TAXATION  AND  REVENUE: 


• Bonds  issued  by  state  and  muni- 
cipality are  not  exemot  from 
taxation, 


V 


; r.  L--'  ” oe  1 .a.  , 

Pro  s eco  t i op  » 1 1 : r uey , 
Soberly , ler  uri. 

Derr  dir: 


f/WS  ^ ' r/  \ 

\:J 

June  30 , 1003.  \ 


iiniik 


“To  are  a e’ :v r .« 1 e 3,  - lag  r e ne  i ■ t ?f  y -tit  1 r tter  of  jur. e 24, 

1933,  in  ttI  i.J  o'?  i y -m  i r m«  i re  - r folio  re : 

11 T i©  County  Assessor  lies  asked  me  ‘‘or  an  onlnion  to 
whether  or  not  State  id  uniei  al  bonds  are  exev.pt  from 
as  sene  neat  and  tr  xat  ion.  1 hare  r*lws  ye  been  under  the 
i > re  so  ion  shot  i ov  were.  'tit  in  lookip  it;?  tl>r  otter 
I v>‘-  find  any  statute  m in'  such  condo  exempt , nor 
do  I find  afty  o.-.ses  on  the  quest  ion.  So  in  order  to  be 
sure  ^ 1 1 rt  t?  jr.  ti  ^ i ’ibht  on  f.  is  proposition  I w,  >ul  C t .'predate 
an  opinion  fro ia  y jut  deopxt,;* n t . 


3e  cause  of  v.p  fact  tn at  the  Assessor  ie  now  nt  -mark  I 
wo  , ' like  to  nave  t ;is  '.niriicn  as  noon  as  conveniently 
oorp idle , 3 

Article  10,  ection  8 of  • -e  Const  i ! *t  Lon  of  *j  «•«  iri  • t> 

Tides  as  f ill  owe: 

'•The  property,  real  and  personal,  of  fie  State,  counties 
■ f other  man  ideal  cot-k-t--  tiona , ■ >d  gamete oiee , shall  Ve 

ex?  x t from  taxation;,  Lots  in  inc  norated  cities 
to wne , or  wi  tf  ■ in  one  Blip  of  the  limits  of  ?nv  such  city 
or  to*  -n,  to  the  extent  of  une  acre,  and  lots  one  mile 
or  'ore  'ietant  fro  such  cities  or  t owns , to  the  extent 
of  five  acres,  rite  ths  buildings  thereon,  ay  ’oe  ere  >ted 
fro;  taxation,  when  the  saae  are  used  excl  -dv?ly  for 
religious  -worship,  for  schools  , or  for  ounce  se  purely 
o',  nritnble;  also,  cue  i property,  reel  of  nersonrl , rs  may 

islvely  for  rpt ioul tural  or  hortii-:!  tur.  } societies: 
Provided;,  that  euci.i  exemptions  shnl1  be  only  by  enersl  law.* 

Article  10,  '■••ection  7 of  the  Constitution  of  "Iso  nri  on— 
video  ns  “oil ova: 

n All  laws  exc  pfcin*;  r ••  \rtv-  fr  m taxation,  oth*  r than 
t o property  - boyt  e.-un-if  :*  ted,  s’ .-all  ’>c  v :id.  * 


Section  0741  d 


o.  1039,  provides  as  follows: 


Mr.  Lsnreoce  Holman , 


a 


June  30,  1933. 


"For  the  support  of  the  government  of  the  state,  the 
payment  of  the  public  debt,  and  the  advancement  of  the 
public  interest,  taxes  e '11  be  levied  on  ell  property, 
reel  end  personal,  except  as  stated  in  the  next  section. n 

Section  9743  Ft.  3.  ho.  1929 , provides  as  follows: 

•The  following  subjects  are  exe  pt  from  taxation;  First, 
all  persons  belonging  to  the  army  of  the  United  States; 
second,  lends  and  lots,  public  buildings  -nd  structures 
•dtn  their  furniture  and  equipments,  belonging  to  the 
United  States;  t ird,  lands  and  other  property  belonging 
to  tide  state;  fourth,  lands  and  other  property  belonging 
to  any  city,  county  or  other  municipal  corporation  in  this 
state,  including  market  houses,  town  halls  and  other  iblic 
structures,  with  their  furniture  and  eon  in  merits  and  *‘11 
public  squares  and  lots  kept  open  for  health,  use  or  orna- 
ment; fifth,  lands  or  lots  of  ground  granted  by  the  ted 
States  or  this  state  to  any  county,  city  or  town,  village 
or  township,  for  the  our -one  of  education,  until  disposed' 
of  to  individuals  by  eele  or  lease;  sixth,  lots  in  incor- 
porated cities  or  towns,  or  within  one  mile  of  the  limits 
of  any  such  city  or  town,  to  the  extent  of  one  sere,  and 
lots  one  mile  or  more  distant  from  such  cities  or  towns, 
to  the  extent  of  five  acres,  with  the  buildings  thereon, 
when  the  same  are  used  excl  sively  for  religious  worship, 
for  schools  or  for  purposes  rrurely  charitable,  shall  be 
exempted  from  taxation  for  state,  county  or  local  nur noses. * 

Under  the  foregoing  constitutional  and  statutory  ■revisions 
taxes  must  be  levied  on  all  u rower ty  -at thin  the  territorial  juris- 
diction of  the  state , except  that  expressly  enumerated  as  exempt. 

State  ex  eel.  Union  31  ec trie  Li  ht  »,  Power  Co.,  v.  ft" leer, 
383  0.  ’.7,  399;  316  ho.  853. 

State  ex  rel.  dobe  Oe ooerat  v.  Calmer,  394  S.  1017. 

It  la  apparent,  therefore,  from  the  above  that  bonds  issued 
by  the  Slate  of  jsaouri  or  any  municipality  thereof  are  subject 
to  taxation  unless  they  be  expressly  exempted.  Such  bonds  ere 
no  where  exerted  from  taxation  either  in  the  Constitution  of  in 
the  Statutes. 

In  State  ex  rel.  Tompkins  v.  Shipman,  334  *3.  W.  60,  it 
was  held  that  the  Legislature  could  not  increase  the  list  of  tax 
exemptions  contained  in  sections  6 and  7 of  article  10  of  the 
Constitution. 


In  Vice  v.  City  of  Firksville,  217  s.  "f.  77,  the  court  was 
construing  an  act  which  per  itted  tne  issuing  of  b^nds  by  muni- 
cipalities for  waterworks  systems  and  provided  that  the  bonds 
so  issued  should  be  exe’ipt  from  taxation.  The  court,  however, 
held  that  under  section  6 of  article  10  of  our  Constitution,  such 


Dr.  Lawrence  Soiman, 


June  70,  1933. 
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bonds  oo-al.il  not  be  axe  -pted  from  taxation. 

In  State  ex  rel . St.  Lou  s County  v.  Cordon,  IBS  3.  y,  160, 
the  co  urt  had  for  consideration  an  act  authorising  county  courts  to 
issue  bonds  for  building  of  roads,  eta.  The  act  also  oirovided 
that  such  bonds  should  be  exempt  from  taxation  for  any  ouroose. 

The  court,  hoover,  held  that  such  provision  was  in  conflict  -ith 
sections  S and  7 of  article  lO  of  the  Constitution. 

In  Tie-?  of  the  foregoing,  therefore,  it  is  the  on  in  ion 
of  this  Denar tment  that  sections  6 and  ? of  rticle  10  of  the 
Constitution  do  not  exe  ot  from  taxation  state  or  municipal  bonds. 
The  Legislature  has  not  passed  any  statute  exerting  such  bonds 
and  if  it  had,  in  vie-r  of  the  foregoing  cases,  it  is  doubtful 
whether  such  exenntion  would  be  constitutional. 


Very  t r . ..  y you  r c , 


Assistant  a ttor;  eneral . 


APPKCV1D : 

At' tor  : ■" " 7pi7 


r.f  : 


NEWSPAPERS,  Sec.  13775 — Must  be  published  regularly  and  consecutively 

one  year  before  legal  notices  are  valid. 

7 ’'S  / !'?'/  " r,-„  Z / 

September  15,  1955* 
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Hem.  W*  H.  Jolmes 
Prog ecu ting  Attorney 
Merles  County 
Vienna,  Missouri 


/ 
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Dear  Mr.  holmes i 

This  is  to  acknowledge  your  letter  of  July  27th, 
1935,  which  reads  as  follows; 

"I  would  like  your  opinion  on  Section 
15775  revised  ‘tatutes  of  Missouri, 

1929,  as  amended  in  Lews  of  1951,  page 
505,  under  the  following  state  of  f sots, 
towit  : — 

^he  Varies  County  fissette  has  been  a 
regularly  published  weekly  newspaper 
here  in  this  County,  of  general  circu- 
lation, for  55  years  to  ay  personal 
knowledge  and  for  how  much  longer  I 
do  not  know,  but  about  2 month a ago 
ceased  Issuing  Its  weekly  edition,  due, 
at  that  time,  as  1 understood  to  son* 
break  In  the  machinery.  The  matter 
stood  thus  until  about  10  days  ago,  when 
the  owner  and  publisher  sold  the  paper, 
plant  and  equipment  to  another  who  Is 
Issuing  the  regular  weakly  edition  today 
and  proposes  to  so  continue  under  the 
same  naae,  with  same  subscription  list, 
etc* 

what  I wish  to  know  Is,  whether  or  not 
public  advertisements,  orders  of  publi- 
cations and  In  fact  all  legal  publications 
can  properly  and  legally  be  run  in  this 
paper  or  will  It  be  necessary  for  it  to 
publish  regularly  and  consecutively  for  at 
least  one  year  more  before  they  will  be 
regular." 


Hon.  V,  a.  Holmes 
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Sept.  35,  1933* 


Lection  13775,  Laws  of  Missouri,  1931,  pa^e  303, 
reads  as  followst 

■public  advfhtisem;  *rs  AMD  order  op  PUB- 
LICATION To  BF  PUBLISHED  IN  WEFSPAPTSR 

OP  COUtTY.—All  public  advertisements 
and  orders  of  pn  bl'fc  at 4 on  require  by  law 
to  be  .made,  orut  el1  legal  publications 
affecting  the  title  to  real  estate,  s> al I 
be  published:  In  some  dally , trl  -weekly,  ™ 
seol-weekl; or  weekly  newspaper  of  general 
circulation  In  the  county  were  located 
and  which  shall  have  bean  admitted  to 
the  post  office  as  second  olese  natter  in 
the  pity  of  publication;  ehal \ hare  been 
published  regularly  and  oqnsacuTTT^ 
for  e period  of  one  veari  shell  hare a 
list  of  bone  ride  subscribers  voluntarily 
engaged  as  such  who  have  paid  or  agreed 
to  pay  a atatad  pries  for  a subscription 
for  a definite  period  of  tine,  Provided  • 
that  when  e public  notice  required  by 
lew  to  be  published  once  e week  for  e 
given  number  of  weeks,  shell  be  pub'lebed 
In  e dally,  trl-weekly,  semi-weekly  or 
weakly  newspaper,  the  notice  She. 1 appear 
ones  a week  on  the  tens  day  oY  each  weak* 
an d further  provided,  thai  every  affidavit 
to  proof  of  puhlleatlon  shall  staiV  thiii  the 
newspaper  In  which  aueh  notice  was  publish- 
ed has  compiled  with  the  provisions  of  this 
act.  ATl  laws  or  parts  or  laws  In  c nfllct 
with  this  section,  except  sections  13777, 

13776,  13779,  7631,  7632  and  7633,  Revised 
Statutes  of  Missouri,  1929,  ere  hereby 
repealed ." 

In  your  letter  you  state  that  the  paper  therein  named 
was  a weakly  newspaper  and  published  In  your  County  for  many 
years,  but,  about  two  months  prior  to  July  27th,  1933,  It 
cessed  issuing  its  paper,  due  probably  to  a breakdown.  Such 
paper  was  not  published  for  about  fifty  days,  or  eight  weeks* 
You  desire  to  know  Aether  or  not,  due  to  non-publishing  of 
sane.  It  comes  within  the  provisions  of  Section  13775,  eupra. 


Bon.  W.  rU  dolaee 


sept.  15,  1935* 
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in  particular,  that  part  which  provide*  that  all  public 
advert! * ament*  required  by  law  to  be  wade,  shall  be  publish- 
ed in  *0 ue  newspaper  that  "shall  hsve  been  regularly  and 
consecutively  published  for  a period  of  one  year**  ”'e 
invite  yo or  attention  to  the  words  "shall  have  bean”  and  also 
"regularly  and  consecutively*. 

Te  look  to  a definition  of  the  words  "regularly"  and 
"consecutively".  ords  & Phrases,  Vol.  7,  first  series,  page 
6040,  defines  "regularly"  as  follows* 

"Webster  defines  ‘regularly*  to  -naan  a 
uniforrn  order  at  certain  Intervals  or 
periods,  es  by  day  and  night*  lullch 
v*  howisan,  42  Pa.  (6  bright)  83,  87. 

«#***#******•»  it  * a & a 

The  word  ’regularly*  is  defined  aa  -ncan- 
ing  in  a regular  manner j in  a way  or 
method  accordant  to  rule  or  established 
-node;  In  uniform  order?  methodically; 
in  due  order.  8ueh  is  its  signification 
in  an  ordinance  requiring  a railroad 
company  to  operate  the  road  regularly, 
etc.  City  of  Belleville  v.  Cltisens  * 

Horae  Py.  Co.,  38  B.  E.  584,  587,  152 
111.  171,  26  ti.  R.  A.  681. * 

r'orda  & Phrases,  Vol.  2,  first  aeries,  page  1437,  de- 
fines "consecutive*  aa  follows* 

" 'Consecutive*  is  synonymous  with 
'successive,*  end  these  words  are  often 
used  Interchangeably;  so  that  a decision 
that  a publication  for  3 successive 
weeks  must  be  made  for  a period  of  £1 
days  authorises  such  holding  as  to  a 
publication  required  to  be  made  for  3 
consecutive  weeks,  tsever  v.  Cornwell, 

86  N.  W.  227,  230,  10  B.  B.  123. 

«&»**#*#*e*»**e**»* 

While  the  tens  'consecutive  days'  primarily 
means  that  many  days  directly  following 


Hen.  W.  H.  Boise* 


Sept.  15)  1032. 


on*  another.  It  le  also  defined  a* 
meaning  success lve;  but  In  eases  of 
contracts  that  significance  she old  be 
given  It  which  the  parties  evidently 
Intended  It  should  have.  A contract 
providing  for  publication  In  a paper 
for  10  eoneeoutlva  days  vust  mean 
publication  In  conaecutlva  numbers  ee 
such  paper  waa  published,  we  do  not 
regard  the  word  ’consecutive  ’ as  any 
more  forcible  than  the  wl  ’continuous.’ 

Both  signify  ' unbroken, ’and  the  fact 
that  the  newspaper  published  no  issue  on 
Sunday  did  not  render  the  publication 
other  than  consecutive.  City  of  tl  Paso 
v.  Pt.  eerborn  Bat.  Bank  (Tex)  71  S.  W. 

790,  90£." 

A reading  of  ection  13775,  supra,  with  the  definitions 
of  the  words  "regularly"  and  "consecutively"  borne  In  mind, 
shows  that  the  Legislature  intended  that  public  advertisements, 
ate.,  should  be  published  In  a dally,  trl-weekly,  semi-weekly 
or  weekly  newspaper  of  general  circulation  In  the  county  where 
located  and  that  such  newapeper  '-h ether  dally,  trl-weekly,  semi- 
weekly  or  weekly  shall  have  been  published  regularly  and  con- 
secutively, respectively^  for  s 'period  of  one  year  before  such 
advertisements  *to.,  be  published  In  such  new  spacer.  And 
further  evidenced  such  Intention  by  providing  public  advertise- 
ment a,  if  published  once  a week  for  e given  number  of  weeks,  to 
be  published  In  the  newapeper  on  the  seme  day  of  each  week.  In 
order  to  make  public  advertisements  lagal  al 1 the  requirements 
of  this  section  mu-t  be  complied  with. 

In  the  instant  c*sa,  at  lar.*t  eight  weeks  elapsed  during 
which  time  no  edition  of  this  newspaper  was  published,  and  wo 
believe  that  by  said  lapse  of  time  as  id  newspaper  lort  Its 
Identity  as  being  one  regularly  and  consecutively  published  for 
a period  of  on#  year.  e further  Invite  yo\a*  attention  to  the 
affidavit  to  be  made  by  the  publisher  that  he  has  complied 
with  the  provisions  of  this  section* 


Bon.  V.  H*  olaes 


15|  1933. 


It  Is  onr  opinion  that  public  notices  pels  ting  to 
the  county  or  state,  which  we  only  pees  on  In  this  opinion, 
**S  not  legally  be  published  In  the  newspaper  named  In  youj* 
letter,  because  It  Is  not  on#  t at  has  been  regularly  and 
consecutively  published  for  a period  of  one  year. 


Yours  very  truly. 


James  L*  HornBostel 

As  si  at  ant  At  to  mey -General . 


AP^OV^Di 

13?  £e KIT TRICK 
Attorney-General . 
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MUNI CIPAL  CORPORATIONS i FRANCHISE  TO  ELECTRIC  LIGHT  COMPANY  IN  C ITT 
OF  THE  FOURTH  CLASS  AS  REQUIRING  TOTE  OF  INHABITANTS, 


Ho  vtf  - ( (if  8 


October  13*  1933* 


Honorable  Villiam  Hirth, 
Editor,  Missouri  Fanner, 
Columbia,  Missouri. 


Dear  Sir: 


Tour  letter  of  September  30th  has  been  received  contain^- 
ing  a request  for  an  opinion  aa  follows: 

"tfhile  our  State  Advisory  Board  was  listening 
to  the  plea  of  the  city  of  Sullivan  the  other 
day  for  a municipal  light  and  power  plant, 
the  city  Attorney  stated  that  the  franchise 
under  siiich  the  'rivate  utility  company  is  now 
operating  at  that  point  had  never  been  rati- 
fied by  a vote  of  the  people,  and  he  therefore 
contended  that  these  franchises  are  of  no 
legal  effect.  I will  appreciate  it  if  you  will 
have  someone  in  your  Department  to  advise  me 
as  to  wliat  the  law  is  in  a premise  of  this  kind, 
that  is  whether  ratification  by  the  people  is 
imperative. H 

I.  NECESSITY  OF  RATIFICATION  OF  FRANCHISE  BY  VOTER.  1. 

Revised  Statutes  of  Missouri  of  1929 , Section  7022,  pro- 
vides as  follows: 

“The  board  of  aldermen  may  provide  for 
and  regulate  the  lighting  of  streets  and 
the  erection  of  lamp  posts,  ooles  and  lights  (l) 
therefor*  and  shall  have  power  to  mala 
contracts  with  any  peraop.  association  or  (2) 

corporation,  either  private  or  municipal, 
for  the  lighting  of  the  streets  and  other 
nubile  places  of  the  city  with  gas,  elec- 
tricity or  otherwise:  Provided,  that  no 
such  contract  shall  be  made  for  a longer  (3) 

time  than  ten  years:  and  provided  further, 
that  no  such  contract  shall  have  any  legal  (4) 
force  until  the  same  shall  have  been 


ratified  by  a two- thirds  majority  of  the 


Honorable  William  Hirth  —3— 


October  1] 


qualified  voters  of  said  city  voting  at  an 
election  to  be  held  for  that  ''umose.  The 
board  of  aldermen  shall  have  the  right, 
also,  to  erect,  maintain  nd  operate  gas 
works,  electric  light  works,  or  light  works 
of  any  other  kind  or  name,  and  to  erect 
lamp  posts,  electric  light  poles,  or  any 
other  apparatus  or  appliances  necessary 
to  light  the  streets,  avenues,  alleys  or 
other  public  places,  and  to  aun  ly  private 
lights  for  the  use  of  the  Inhabitants  of 
the  city  and  Its  suburbs,  and  to  regulate 
the  same,  and  to  prescribe  and  regulate 
the  rates  to  be  paid  by  the  consumers 
thereof,  and  to  acquire  by  purchase, 
donation  or  condemnation  suitable  grounds 
within  or  without  the  city  upon  which  to 
erect  such  works,  and  the  rirfit  of  way 
to  and  from  such  works,  and  also  the  right 
of  way  for  laying  gas  nines,  electric 
wires  under  or  above  the  ground,  and 
erecting  osts  and  poles  and  such  other 
apparatus  and  appliances,  as  may  be 
necessary  for  the  efficient  operation  of 
such  works;  Provided,  that  the  board  of  (6) 

alderman  may.  In  Its  discretion,  grant 
the  rl^$it  to  any  person,  persons  or  cor- 
poration, to  erect  such  works  and  lay  the 
pipe,  wires,  and  erect  the  posts,  poles 
and  other  necessaiy  apparatus  and  ap- 
pliances therefor,  unon  such  terms  as 
may  be  prescribed  by  ordinance;  Pro-  (7) 

vided,  further,  that  such  rights  to  any 
such  person,  persons  or  comomtlon  shall 
not  extend  for  a longer  time  than  twenty 
years,  and  shall  not  be  granted  nor  re- 
newed, unless  by  consent  of  a majority 
of  the  qualified  voters  of  the  city,  voting 
at  an  election  held  for  such  purpose; 

Provided  still  further,  that  nothing  herein  (g) 
contained  shall  be  cons timed  as  to 
prevent  the  board  of  aldermen  from  con- 
tracting with  any  person,  persons  or  cor- 
poration for  furnishing  the  city  with 
gas  or  electric  lights  In  cities  where 
franchises  have  already  been  granted,  and 
where  gas  or  electric  light  lants  already 
exist,  without  a vote  of  the  people,  (H.S. 

1919,  Sec.  81+7%"" 
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This  statute  aoolies  to  cities  of  the  fourth  class.  For  the  -mroose  of 
convenient  reference  to  Its  various  parts  numbers  jiave  been  set  out  above 
oo^osite  various  carts  of  this  statute.  It  will  be  observed  that  carte 
1,  2,  3 and  4 govern  the  regulation  and  lighting  of  mbllc  places,  1.  e. 
the  light  which  the  city  as  a municipal  corporation  requires  for  its  own 
use,  these  oarts  making  ut>  one  distinct  unit  of  the  statute,  and  that 
■carte  5,  6 and  7 relate  to  the  franchise  to  surmly  light  not  only  to 
the  city  but  to  the  inhabitants  thereof  as  is  evident  from  cart  5 the 
phrase  “and  to  supply  private  lights  for  the  use  of  the  inhabitants  * * 

* ".  As  we  understand  it  your  question  relates  to  the  franchise  so  it  is 
with  that  section  of  the  statute  beginning  with  cart  5 that  this  opinion 
will  mainly  deal.  Part  7 axoressly  provides  that  a franchise  “sh-.ll  not 
be  granted  no re  renewed,  unless  by  consent  of  a majority  of  the  quali- 
fied voters  of  the  city,  voting  at  an  election  held  for  such  nurcoses : “ 
The  statute  under  discussion  was  enacted  in  1895  (Law*  of  1895,  cage  65* 
aoproved  April  11,  1895)  baa  not  since  been  amended. 

No  decisions  have  been  discovered  dealing  with  or  constru- 
ing the  above  Section  7028  but  Section  6815  relating  to  cities  of  the 
third  class  is  cractlcally  identical  to  Section  7028  except  that  in  Sec- 
tion 6SI5  the  last  proviso  of  Section  7028  (part  8 above)  Is  left  out. 
Consequently  decisions  construing  Section  681 5 should  be  applicable  to 
Section  7028. 


In  the  case  of  City  of  Carthage  v.  Carthage  Light  Co., 

97  Mo.  App.  20,  70  S.  8.  936  (1902)  It  was  held  that  an  ordinance  en- 
acted by  a city  of  the  third  class  at  a time  when  what  is  now  Section 
6815  was  in  force,  which  ordinance  granted  a light  franchise  which 
was  not  voted  up  n by  the  inhabitants  of  the  city  was  invalid  because 
of  the  absence  of  such  vote.  The  court  said  that  the  provisions  re- 
quired a vote  of  the  people t 

“The  second  and  fourth  proviso  above  referred  to 
render  a Concession  by  the  council,  like  that  of 
Fitch.nugatoxy  unless  consented  to  by  the  quali- 
fied voters  of  the  city.  No  such  consent  to  the 
Fitch  concession  was  ever  obtained." 

****** 

"This  ordinance  not  having  been  consented  to  by 
the  qualified  voters  of  the  city,  as  required  by 
the  statute,  which  was  the  charter  of  olalntiff, 
was  without  legal  validity  In  so  far  as  it 
authorised  the  grantee  therein  to  erect  posts 
and  wire3  in  the  streets  of  the  city  to  light  the 

same;  " 97  Mo.  App.  26. 
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ond  in  Lawrence  v . Hennessy,  I65  Ho.  659*  S.  W.  717  (1901)  the  same 
result  was  reached,  and  the  court  said: 

"Hie  defendants*  contention  that  ordinance  30? 
was  void,  because  not  authorized  by  a vote  of 
the  people  as  required  by  the  Act  of  1893i  Is 
well  founded,  for  that  act  expressly  prohibits 
the  granting  of  a franchise  of  tha;  character 
to  any  person,  by  any  city  of  the  third  class, 

*unless  by  consent  of  a majority  of  the  quali- 
fied voters  of  the  city,  voting  at  an  election 
held  for  such  mroose.*  n 165  Mo.  668. 

Prom  the  above  remarks  and  quotations  it  is  clear  that  (l) 
the  statute  tahich  has  been  in  force  since  1895  requires  a vote  of  a 
majority  of  the  qualified  voters  voting  at  an  election  held  for  that 
ouroose  to  grant  a franchise  for  lighting  a city  and  (2)  unless  such 
vote  is  taken  no  franchise  can  be  valid. 

In  your  request  for  an  opinion  you  did  not  state  when  the 
present  private  light  and  'ower  plant  received  its  franchise  and  began 
supplying  the  city  of  Sullivan  with  electricity.  If  such  plant  began  its 
operation  before  1895  It  likewise  would  not  have  a valid  franchise  from 
the  city  for  a city  of  the  fourth  class  in  1895  could  not  have  granted 
such  a franchise.  Before  the  enactment  in  I895  of  what  is  now  Section 
7028  no  statute  existed  authorizing  cities  of  the  fourth  class  to  grant 
franchises  to  electric  light  companies,  and  in  the  absence  of  ex  resa 
statutory  authority  to  such  a city  to  grant  such  a franchise  no  nower 
would  exist  to  do  so.  See  City  of  St.  Louis  v.  Kaime  Heal  Sstate  Company, 
180  Mo.  309,  79  S*  W.  l4o  (1904)  wherein  the  court  at  page  322  said: 

BIt  is  a general  and  undisputed  proposition  of 
law  that  a municipal  corporation  possesses  and 
can  exercise  the  following  powers,  and  no  others: 

(l)  Those  granted  in  express  words:  (2)  those 
necessarily  or  fairly  implied  in  or  Incident  to 
the  powers  expressly  granted;  (3)  those  essential 
to  the  declared  objects  and  mrposes  of  the  cor- 
poration - not  simoly  convenient,  but  indispensable. 

Any  fair,  reasonable  doubt  concerning  the  exist- 
ence of  oower  Is  resolved  by  the  courts  against  the 
corporation,  and  the  power  is  denied,1* 

At  first  glance  it  might  seem  that  the  last  proviso  of  Sec- 
tion ~[Q28  (part  8 above)  might  contradict  the  conclusion  of  the  preceding 
paragraph  of  this  opinion,  but  a careful  analysis  of  the  language  of 
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such  proviso  shows  that  It  relates  solely  to  contracts  to  suooly  the  city 
with  light  for  municipal  purposes  and  not  to  a general  franchise,  and  the 
Supreme  Court  of  Missouri  by  Ragland,  P.  J.  has  pointed  out  the  difference 
between  these  two  functions  In  construing  Section  6015  in  the  case  of 
State  ex  inf.  Chaney  v.  West  Mo.  Power  Co.,  Mo.  2S3,  221  S.  9.  7^9 
(1926)  in  the  following  language: 

"In  this  connection  it  should  be  noted  that  what 
we  have  designated  as  specification  *(3)'  of  the 
statute  merely  authorized  the  making  of  a contract 
for  city  lighting  for  a period  not  exceeding 
twenty  years  and  had  nothing  to  do  with  the  dur- 
ation of  the  franchise  contemplated. 8 3*3  Mo.  ^98. 


II.  ESTOPS! 

It  has  been  demonstrated  above  that  the  franohl se  of  the 
present  utility  company  could  not  be  valid  If  the  neople  have  not  voted 
for  It  but  it  is  possible  that  although  the  franchise  is  not  valid  the 
city  would  not  be  in  a position  to  at  ack  its  validity  because  of  ac- 
quiescence under  which  the  company  has  spent  a considerable  sum  of  money 
relying  on  the  failure  of  the  city  to  object  to  Its  existence  and  ooera- 
tion.  In  City  of  Mountain  View  v.  Farriers*  Telephone  Kxah  nge  Co.,  294 
Mo,  623,  243  S,  ¥f.  153  (1922)  a tele  hone  company  had  been  operating  for 
approximately  ten  years  In  the  city  of  Mountain  View  and  had  expended  coi»- 
sideratfe  sums  on  its  plant,  lines  and  equipment.  The  only  municipal 
authority  fr  such  existence  and  operations  was  the  written  permission  of 
the  chairman  of  the  board  of  trustees  of  the  town  whereas  under  the  sta- 
tute applicable  the  company  could  not  exist  and  operate  without  the  sanc- 
tion of  the  entire  board  of  trustees,  so  that  for  the  purpose  of  analogy 
to  the  case  under  consideration  the  telephone  company  was  operating  as 
the  utility  company  in  the  instant  case  without  having  secured  the  author- 
ization which  was  by  statute  a condition  precedent  to  such  existence  and 
operation.  In  that  case  it  was  held  that  the  city  was  estop  ed  from 
set  tin.!:  up  the  bSence  of  the  statutory  authority  and  the  judgment  of 
ouster  which  had  been  rendered  .by  the  lower  court  was  reversed  by  the 
Supreme  Court.  In  that  case  the  court  said: 

"Plaintiff  city  is  proceeding  on  the  theory  that 
since  the  defendant  compaiy  had  no  legal  right  in 
the  first  instance  to  enter  the  town.  It  has  no 
more  rights  now  than  it  had  then,  and  that  it, 
the  city,  cnn  enjoin  the  defendant  now,  as  well  as 
the  town  might  have  done  ten  years  ago.  But  this 
threory  proceeds  on  another  theory,  that  ths  plea 
of  eato^nel  under  the  facts  here  is  not  available 
or  will  not  lie  qgalnst  the  city."  294  Mo.  631, 

632.  * * * * 
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"We  do  not  deem  it  necessary  to  discuss  further 
the  point  under  consideration.  It  is  certain  that 
the  principle  of  equitable  estoppel  may,  in  cer- 
tain cases,  be  invoked  in  this  State  against 
municipal  corporations  in  ’ratter  pertaining  to 
governmental  functions.  And  we  are  equally  cer- 
tain that  the  facts  in  the  case  at  bar  make  it 
one  of  the  exceptional  cases  where  this  principle 
should  be  applied.  To  say  that  the  plaintiff  city 
can  restrain  the  defendant  company  from  recon- 
structing or  readjusting  its  lines  in  the  city 
in  order  to  avoid  the  trouble  caused  by  the  light 
plant,  and  in  order  to  give  service,  would  be 
equivalent  to  ousting  defendant  from  the  city. 

No  community  would  indefinitely  patronize  a tel- 
ephone system  that  failed  to  give  substantial 
service.  Defendant  could  not  give  substantial 
service  without  in  some  way  eliminating  the 
trouble  caused  by  the  lighting  system.  We  are 
no^ruling  that  plaintiff  city  cannot  regulate 
the  manner  in  which  defendant  shall  construct 
its  telephone  system.  This  right  the  city  has, 
and  defendant  does  not  contend  otherwise,  Qf- 
course,  regulate  means  what  the  word  ordinarily 
implies,  and  does  not  mean  to  oust  or  destroy." 

294  M o,  633,  634. 

Neither  City  of  Carthage  v,  Carthage  Light  Company  nor  Lawrence 
v.  Hennessy  both  cited  and  iscussed  bove  are  in  conflict  with  City  of 
Mountain  View  v.  ?^jn>ers*  Telephone  Exchange  Compa  ny  because  in  the  Carthage 
case  the  court  pointed  out  that  it  could  not  consider  the  estoppel  element 
because  it  had  not  been  pleaded,  and  in  Lawrence  v.  Hennessy  the  suit  was 
between  two  private  companies  90  that  the  estoppel  of  the  city,  which  was 
not  a narty,  could  not  have  been  in  question.  It  is  entirely  oossbile, 
therefore,  that  the  city  of  Sullivan  would  be  estopped  to  deny  the  valid- 
ity of  the  franchise  in  question.  Whether  or  not  such  esto  pel  would  be 
held  would  be  entirely  within  the  judgent  of  the  tribunal  before  which  any 
litigation  attacking  such  franchise  would  be  heard  because  estorroel  depends 
entirely  upon  the  circumstances  of  each  particular  case,  and  since  these 
circumstances  are  not  set  out  in  detail  in  your  letter  requesting  this 
opinion  it ^would  be  im  ossible  to  give  an  answer  on  this  point.  It  might 
be  mentioned,  however,  that  the  element  of  time  is  usually  an  important 
element  in  estoppel  and  in  the  Mountain  View  case  it  was  held  that  aaarom* 
imately  ten  years  was  sufficient  time. 


Hon.  William  Hirth 
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October  13,  1933 


In  conclusion,  it  is  our  opinion  that  the  law  of  Missouri 
requires  a franchise  to  an  electric  lif^ht  company  to  operate  in  a city 
of  the  fourth  class  to  "be  ranted  by  a vote  of  ths  people,  and  that  a 
purported  franchise  without  such  vote  would  he  void  hut  that  the  city 
might  hy  acquiescence  to  such  purported  franchise,  e oecially  if  under 
it  any  considerable  sums  of  money  were  expended,  forfeit  its  rights  to 
attack  or  question  the  right  of  such  company  to  operate  , and  that 
whether  or  not  such  city  would  he  so  estopped  is  a matter  which  would 
depend  upon  the  .Judgment  of  the  tribunal  before  which  such  attack  would 
he  made* 


Very  truly  yourw. 


EDWATO)  H.  MILLER 
ASSISTANT  ATTORNEY  GENERAL 


APPROVED* 


ATTOEHET  GffiDSRAL 


i AXATIOW  5 

i? 


Interest  on  delinquent  taxes  determined  by  seotion  99? 
page  439,  Laws  of  Missouri  1933. 


■ on.  Jo  bn  logan 
City  clerk 
Maplewood,  Missouri 


idy  Sear  Ur.  togaa: 

Acknowledgment  is  herewith  nade  of  your  request  for 
an  opinion  of  this  office  reading  as  follows: 

•*  * • For  soiat  reason  or  other  1 have  been 
unable  to  secure  a clear  concise  explanation 
of  how  Interest  snoul  be  figured  on  del  in- 
(uent  taxer. 

-lection  of  the  Hevieed  statutes  of 

..is  30uxi  1929,  states  interest  shall  be 
figured  at  1 per  :=ontfc  on  delinquent  taxes. 

section  9C49  states  all  taxer.,  interest  ; nu 
clerk a fees  contained  ia  the  back  tax  book 
shall  bear  interest  at  10  per  annus  until 

paid. 

The  fiscal  year  of  the  City  of  Maplewood 
ends  on  idareh  31st.  fr&oh  y - ar  it  has  been 
the  custom  to  prep;-ire  a ‘delinquent  tax  book* 
for  all  unpaid  taxes  as  of  that  date. 

hy  understanding  is  this— in  preparing  that 
‘delinquent  tax  book1  interest  should  be 
figured  at  X%  per  xonth  but  if  the  taxes  are 
paid  after  M^-rch  31st  then  interest  on  the 
aggxegt  e should  be  figured  at  10 > per  annum 
from  wareh  31  at  until  paid. 

In  other  words  1931  taxes  ?/ould  bear  interest 
at  1 per  month  until  Uarch  31st  1933  or  15  , 
ana  if  paid  on  Aug.  15th  1933  the  total  unpaid 
taxes,  interest,  and  clerk  fees  shown  by  the 
delinquent  tax  book  would  bear  interest  for 
five  months  at  10  per  annum. 


.:ou.  John  hogaa, 


Dee.  b,  19o3 
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i.on*  t you  therofor  please  advise  -se  rh&t 
the  oorr^ot  procedure  lo.  * 

in  dealing  with  your  problem  » e direct  your  attention  to 
the  fact  that  the  57th  General  Assembly,  by  an  rot  known  as 
Senate  Bill  94,  repealed  Seotlona  9945  and  9949  ft.  3*  Mo*  1929 
rad  enacted  two  ae • i actions  in  lieu  thereof.  These  new  sections 
are  found  at  page  426  and  427  Lavs  of  21  *»■  ouri  1932.  The  follow- 
ing quotations  are  found  in  these  two  seotlona,  respecting 
Interest  on  dellncuent  t areal 

"Section  994b.*  * *All  taxes  hereafter  be- 
coming delinquent  shall  bear  interest  until 

p*ld  as  provided  by  lection  SS52,*  * ** 

Section  9949.*  • "Together  with  interest  on 

tte  ftsu.e  fron  the  day  upon  which  a -iJ  tux 
first  became  delinquent  at  the  rate  specified 
In  S ction  9952.* 

Section  9952,  also  contained  In  this  aot,  is  found  on 
page  429  Lave  of  Missouri  1933,  and  provides  as  follows,  reepeotlng 
the  question  of  Interest: 

**  * * charging  them  with  the  amount  of  delin- 
quent tax  and  sunning  the  y^axs  delinquent, 
separately  stated,  and  In  audition  thereto 
a penalty  of  ten  per  centum  on  such  tax  delin- 
quent for  the  preoeeding  year  and  an  additional 
annual  ten  per  uentuoi  on  tax*  s for  eeoh  ys&r 
prior  to  the  proceeding  year,  and  shall 
cSrtify  to  the  correctness  thereof,  with  the 
date  when  the  sa»e  was  reported,  and  sign 
the  same  by  hltaself , ox  deputy,  off  id  lly; 

Provided,  however,  thrt  If  taxes  are  paid  on 
land  or  lots  delinquent  for  the  preoeeding 
y c _x  at  any  tl&e  prior  to  sale  thereof  as  In 
this  aot  provided  the  per  centun  of  penalty 
added  shall  not  exceed  one  per  centum  per 
month  or  fractional  part  thereof  or  ten  per 
centum  annually. * 


Boa.  John  Hogan. 


Dec.  5,  1933. 


cosmos  lew* 


It  la  there!  ore  ^he  opinion  of  tills  off  loo  that  1 n ter  e 3 % 
to  be  charged  on  del  in  uent  and  back,  taxes  1b  deter  wined  by 
section  9953,  page  429,  Laws  of  Missouri  1933,  and  that  such 
penalty  interest  shall  he  calculated  at  the  rate  of  one  per 
centum  par  month,  hut  in  no  case  shall  such  penalty  Interest 
exceed  the  «tu  of  ten  per  cent  per  snn®. 


Respectfully  submitted. 


RAfVll  G.  ^TRfiai,  JH. 
Assistant  Attorney  General. 


Ahbftov;o: 


Wf  MOUfTI.XCK 
Attorney  General. 


Ffc.  =■'<  t AUC 


HOUSE  SILL  NO,  664!  A.  Druggists  required  to  have  permit 

only  for  selling  ethyl  alcohol  or 
wine. 

B.  Doctors  not  required  to  have  permit. 
July  26,  1933  ^ H 8^  ~ *3>  O 


Hon.  Robert  L.  Hood, 
County  Clerk 
Jackson  County 
Kansas  City,  Missouri 


Dear  Sir: 

This  department  acknowledges  receipt  of  your  request 
for  an  opinion  which  is  as  follows: 

"Will  you  please  render  an  opinion  on 
House  Bill  No.  664  relative  to  Doctors 
and  Druggists. 

Heretofore  the  Doctors  have  been  paying 
the  sum  of  -$52.00  per  years  for  a permit 
granted  them  by  the  County  Court.  The 
Druggists  have  been  paying  the  sum  of 
$10.00  for  a permit  granted  by  the  County 
Court.  Under  this  Bill  No.  664  are  they 
compelled  to  pay  as  they  have  been  doing? 

A decision  at  once  will  be  appreciated." 

S 

Section  4483  R.  S,  Mo.  1929,  provides  as  follows: 

"It  shall  be  unlawful  for  any  person, 
firm,  association,  or  corporation  to 
manufacture  or  sell  ethyl  alcohol  or 
wine  within  the  State  of  Missouri  for 
non-beverage  purposes  without  a permit 
therefor  as  heroin  provided,*  * * * * 

Applicants  shall  pay  to  the  county  clerk 
for  permits  issued  as  above  set  out, the 
following  fees,  to-wit:  Eor  each  man- 
ufacturing permit  the  sum  of  fifty 
dollars  ($50.00) j for  each  selling  per- 
mit the  sum  of  ten  dollars  ($10.00)***” 


non.  Robert  L.  Hood 
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July  26,  19  33 


Section  4483  further  provides  for  certain  monthly 
reports  to  be  made  by  the  holders  of  permits. 

Section  4485  R.  S.  Jo.  1929,  provides  as  follows! 

”It  shall  be  unlawful  for  any  phy- 
sician, or  pretended  physician.  In  the 
state  of  Missouri,  to  -nake  or  Issue 
any  prescription  to  any  person  for 
ethyl  alcohol  or  wine  In  any  quantity, 
or  for  any  compound  of  which  such 
liquors  shall  form  a part  without  a 
permit  therefor  secured  as  herein  pro- 
vided.**#* Applicants  shall  pay  the 
county  clerk  for  each  permit  Issued 
as  above  set  out,  the  sum  of  two 
dollars  ($2.00).***" 

Seotlon  4486  R.  S.  Mo.  1929,  provides  as  follows: 

"l*hat  nothing  In  this  chapter  contained 
shall  be  so  construed  as  to  prevent  or 
prohibit  any  reputable  licensed  physician, 
having  authority  or  permit  to  prescribe 
ethyl  alcohol,  or  wine,  from  prescribing, 
in  lieu  thereof,  any  intoxicating 
liquor  susceptible  of  use  as  a beverage, 
or  to  prevent  or  prohibit  any  druggist 
from  possessing  such  intoxicating 
liquors  and  In  all  such  cases  the  phy- 
sician writing  such  prescription,  the 
person  for  whom  such  prescription  1b 
written,  and  the  druggist  filling  same, 

Sfjall  be  subject  to  the  same  rules,  and 
regulations,  and  to  the  same  penalties 
and  restrictions  as  provided  In  this 
chapter  for  the  prescription  and  sale 
of  ethyl  alcohol  or  wine. *****" 

House  Bill  No*  664,  as  passed  by  the  57th  General 
Assembly,  specifically  repeals  Seotlon  4485  and  4486  R.  S. 

Mo.  1929,  and  provides  far  two  new  sections  In  lieu  thereof  as 
follows: 


Hon.  Kobert  L.  Hood 
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July  36,  1933 


"Section  4485.  It  shall  be  lawful 
for  any  reputable  physician  licensed 
to  practice  medicine  and  surgery  In 
this  state  to  prescribe  any  distilled, 
spirituous,  vinous,  fermented  or 
Alcoholic  liquor  In  such  quantities 
and  with  such  frequency  and  dosage  as 
In  Ills  judgment  the  needs  of  his 
patient  may  require. 

Section  4486,  It  shall  be  lawful  for 
any  registered  pharmacist  engaged  In 
. the  retail  drug  business  or  emplo  yed 
as  a pharmacist  in  any  retail  drug 
store  in  this  state  to  fill  any  pre- 
scription of  any  reputable  physician 
licensed  to  practice  medicine  and 
surgery  In  this  state,  prescribing  for 
the  person  named  In  such  prescription 
any  distilled,  spirltous,  vinous, 
fermented  or  other  alcoholic  liquor.” 


Therefore  it  Is  the  opinion  of  this  departiient  that 
physicians  are  not  required  to  obtain  permits  from  the  county 
court  In  order  to  prescribe  any  distilled,  spirltous,  vinous, 
fermented  or  other  alcoholic  liquor  In  such  quantities  and  with 
such  frequency  and  dosage  as  in  his  judgment  the  needs  of  his 
patient  may  require,  since  Section  4485  R.  S.  Mo,  1929,  has 
been  repealed  by  House  dill  No,  664.  A druggist  under  House 
Bill  No.  664,  is  not  required  to  liave  a permit  from  the  county 
court  In  order  to  fill  any  prescriptions  of  any  reputable 
physicians  licensed  to  practice  medicine  and  surgery  In  this 
State,  nor  are  any  reports  required  to  be  filed  by  said 
druggist  In  the  county  court. 

However,  Section  4483  R.  S.  «io.  1929,  was  not  re- 
pealed by  House  dill  No.  664,  and  It  Is  unlawful  for  any  person 


Won,  Robert  L.  Rood 


J\lly  26,  1933 


*4— 


finn,  association,  or  corporation  to  manufacture  or  sell 
ethyl  alcohol  or  wine  within  the  state  of  Missouri  for 
non-beverage  purposes  without  e permit  therefor  as  provided 
by  said  section  of  the  statute. 


Yours  very  truly. 


JOHN  W,  HOFFMAN,  JR., 
Assistant  Attorney  General. 


APPROVED* 


ROY  McKITTRICK 

Attorney  General. 


JWHjMM 
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DOSS  THE  PRESIDENT'S  EMPLOYMENT  AGREEMENT  OF  JULY  37.  1933 
aFpTY~  Smt-YS.vi  OF  3 TAT 2! 

#• 


t 


l 
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August  3,  1933. 


FILED 
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Mr.  J.  B.  Hopper, 

State  warehouse  Commie a loner 
Kansas  City,  Missouri 


Dear  Sir! 


Your  letter  of  Judy  37th  r etuis  as  follows! 

"I  would  like  an  opinion  f row  your 
off ioe  as  to  whether  or  wot  I should 
abide  by  the  i resident’s  Reemployment 
Agreement  In  full,  dated  July  37,  1933, 
or  does  this  agreement  apply  to  state 
eoployeeeT 

"Does  It  mean  that  X should  Increase 
the  number  of  employees,  and  reduce 
the  number  of  working  hours?  Our 
Samplers  and  Weighers  are  employed  on 
an  eight  hour  day  bagle,  but,  in  reali- 
ty, work  but  four  or  ft  we  hour  el* 

The  e^tloyees  of  the  State  warehouse  Com- 
mission's Department  are  not.  In  the  opinion  of  this 
department,  within  the  terms  of  the  Rational  In- 
dustrial eoovery  Act. 


Very  respectfully  yours. 


APPROVED! 


HOY  MoKttalok 

Attorney  General . 


mzm  c.  

Assistant  Attorney  General. 


EOC/Aj 


PUBLIC  FUNDS  OF  COUNTY: **County  court  may  require  collector  to  give 
/ new  bond  or  additional  security;  it  is  the 

duty  of  the  Prosecuting  Attorney,  upon  re- 
quest of  the  county  court,  to  take  such 
legal  action  as  may  be  necessary  for  the 
preservation  and  protection  of  public  funds 
of  the  county. 


//  VY-  ^ ^ "1 

October  18,  1933. 


Ur.  H,  B.  Herd, 
Weston,  Missouri. 


FILED 


Dear  Sir: 


We  are  acknowledging  receipt  of  your  letter  in  which  you 
inquire  as  follow*: 

* I am  writing  you  as  to  the  school  funds  of  Platte 
County  which  are  held  ia  a 54  bank  at  Platte  City 
in  the  account  of  the  Collector  of  the  said  county. 

This  money  so  held  and  upon  which  the  school  dis- 
tricts depend  for  operating  expense  has  so  been  held 
since  March  with  no  endeavor  being  made  to  obtain  it 
either  from  the  bank  or  the  Collector's  bondsmen. 


It  Is  very  important  that  something  should  be  done 
about  this,  and  so  far  as  anybody  can  say,  it  has 
been  a matter  of  passing  the  ‘buck*  and  that  is  the 
reason  that  I am  writing  you  think  it  is  your  duty 
to  assist  the  districts  in  the  county  when  they  can 
not  get  anything  done  by  those  which  should  attend 
to  it  here.  It  would  be  greatly  appreciated  by  the 
districts  in  this  county  if  you would  send  in  a 
special  attorney  for  that  purpose  or  better  yet,  do 
this  yourself. 


One  matter  I want  to  caLl  your  attention  to,  is  that 
if  the  bondsmen  now  who  axe  obligated  for  this  fund 
that  is  tied  up  are  not  good  for  the  sum  involved, 
wouldn't  it  be  absurd  to  let  thiB  Collector  oontinue 
on  the  same  which  is  now  proving  so  worthless. 

Please  advise  me  as  to  the  steps  necessary  to  get 
your  office  to  handle  this  matter  so  that  the  school 
of  the  district  will  not  be  closed. * 


Section  9885,  R.  S.  Mo.  1929,  dealing  with  Collector's 
bonds,  provides  as  follows; 

"Every  collector  of  the  revenue  in  the  various  coun- 
ties in  this  state,  and  the  collector  of  the  revenue 
in  the  city  of  $t.  Louis,  before  entering  upon  the 
duties  of  his  office,  shall  give  bond  and  security 
to  the  state,  to  the  satisfaction  of  the  county  courts. 


Mr.  H.  B.  Herd,  -3-  October  18*  1933. 


and,  in  the  city  of  St.  Louis,  to  the  satisfaction 
of  the  mayor  of  said  city,  in  a sum  equal  to  the 
largest  total  collect ion*  made  during  any  two  months 
of  the  year  preceding  his  election  or  appointment, 
plus  ten  per  cent  of  said  amount:  Provided,  however, 
that  no  collector  shall  be  required  to  give  bond  in 
excess  of  the  sum  of  seven  hundred  fifty  thousand 
dollars,  conditioned  that  he  will  faithfully  and  punc- 
tually collect  and  pay  over  all  state,  county  and  other 
revenue  for  the  four  years  next  ensuing  the  first  day 
of  ilarch,  1909,  thereafter,  and  that  he  will  in  all 
things  faithfully  perform  all  the  duties  of  the  office 
of  collector  according  to  law.  The  official  bond  re- 
quired by  this  section  shall  be  signed  by  at  least  five 
solvent  sureties.* 

tTnder  the  foregoing  section  the  security  of  the  bond  is 
to  be  passed  upon  by  the  county  court  and  they  are  the  judges  as 
to  whether  or  not  the  security  is  adequate.  We  are  of  the  opinion 
that  whether  or  not  the  security  of  the  bond  continues  to  be 
sufficient  is  a matter  to  be  passed  upon  by  the  county  court, 
and  that  whenever  by  reason  of  changed  conditions  the  sureties 
of  the  bond  do  not  afford  adequate  protection  for  the  county 
funds,  they  may  require  a new  bond  to  be  given.  It  is  said 
in  State  ex  rel.  v.  Lafayette  County,  41  So.  1.  c.  561: 

"There  is  nothing  in  the  statute  that  orohibits 
the  county  court  from  requiring  the  collector  at 
anytime  when  the  protection  of  the  public  interest 
would  seem  to  demand  it,  to  give  an  additional  bond 
and  security.  In  all  cases,  however,  he  would  be 
entitled  to  a reasonable  time  to  comply  with  the 
order  of  the  court.* 

In  answer  to  your  first  inquiry,  therefore,  it  is  the 
opinion  of  this  Department  that  if  the  sureties  on  the  bond  of 
the  collector  have  ceased  to  be  adequate,  that  the  county  court 
should  require  additional  security  for  the  protection  of  the 
county  funds. 

This  Department,  under  date  of  September  19,  1933,  rendered 
an  opinion  to  the  effect  that  public  moneys  deposited  in  a bank, 
which  afterwards  placed  a restriction  upon  the  withdrawal  of 
their  deposits,  could  be  withdrawn  without  regard  to  such  re- 
striction. In  other  words,  we  held  that  the  restriction  placed 
upon  deposits  by  banks  did  not  apply  to  public  moneys  on  deposit 
within  said  bank  at  the  time  the  restrictions  #ere  made.  On  the 
basis  of  that  opinion  we  believe  the  county  court  may  require  the 
bank,  which  is  the  depository  for  public  funds  of  the  county, 
to  pay  out  demand  deposits  of  the  county  upon  demand  without  re- 
gard to  any  restriction  placed  thereon  by  the  bank. 


In  answer  to  your  next  inquiry  we  beg  to  advise  you  that 
it  is  the  duty  of  the  Prosecuting  Attorney  of  your  county  to  take 
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October  1C,  1933. 


Mr.  H.  B.  Kord, 


whatever  steps  that  are  neoee^ary  for  the  protection  or  the 
recovery  of  the  public  funde  of  the  county.  Section  11318, 

R.  S.  ko.  1929,  dealing  with  Prosecuting  Attorneys,  orovides  as 
follows: 


"He  shall  prosecute  or  defend,  as  the  care  may 
require,  all  civil  suits  in  which  the  county  is 
interested,  represent  generally  tne  oounty  in  all 
matters  of  law,  investigate  all  claims  against  the 
county,  draw  all  contracts  relating  to  the  business 
of  the  county,  and  shall  give  his  opinion,  without 
fee,  in  matters  of  law  In  which  the  county  is  in- 
terested, and  in  writing  when  demanded,  to  the  county 
court,  or  any  judge  thereof,  except  in  oountles  in 
which  there  may  be  a county  counselor.  * • *" 

Section  11316,  R.  S.  ko.  1929,  provides  as  follows: 

"The  prosecuting  attorneys  shall  commence  and  prose- 
cute all  civil  and  criminal  actions  in  their  respect- 
ive counties  in  which  the  county  or  state  may  be 

concerned,  defendall  suits  against  the  state,  or  county, 

* * * * 

* 

In  view  of  the  foregoing  sections,  it  is  the  duty  of  the 
prosecuting  attorney  of  your  county,  when  requested  by  the  county 
court,  to  take  such  legal  action  as  is  necessary  to  proteot 
the  legal  funds  of  the  county.  It  is  the  duty  of  the  oounty 
court  to  protect  and  preserve  the  county  funds, and  the  matter 
to  which  you  refer  is  a matter  in  whioh  the  county  is  directly 
interested  in  a financial  way,  so  as  to  bring  it  absolutely 
within  the  duty  of  the  prosecuting  attorney  to  take  such  aotion 
as  the  situation  requires,  when  requested  by  the  county  court* 

This  office  is  swavped  with  legal  matters  pertaining 
to  the  state's  affairs,  whioh  the  prosecuting  attorneys  and 
other  officials  have  no  authority  to  handle.  Me  cannot  under- 
take, in  view  of  such  fact,  to  perform  the  duties  of  every 
prosecuting  attorney  in  the  state.  If,  however,  the  prosecu- 
ting attorney,  upon  request  from  the  county  court,  foils  to 
take  the  necessary  action,  we  should  be  glad  to  advise  you 
further  in  this  respect. 


Very  truly  yours. 


AfPROVSD: 


Attorney  General. 


FWHlS 


°*  asxjorxe  wx  Key, 


ober  31*  IS 3.2. 


Persons  who  are  related  as  'second  cousins  and  less  relationship 


taan  second  cousins  would  not  e 
the  Constitution* 


jome  within  the  prohibition  02 


its  raining  the 

T» 

t ions hip  cf 

least  be  oonsi 

SereS 

as  nail  as 

defined  in  2 ■■ 

W ■*-  dr  « 

378  as  foi: 

connection  fo 

jf  yV2  d*  * 

b y T&  X X r *"?  0 

husband  in  the  ease  degree  of  nominal  propinquity  to 
the  ."relations  of  the  wife  as  that  in  which  she  herself' 
stands  towards  them*  and  giiros  to  the  wife  the  ease 
reciprocal  connection  with  the  relations  of  the  husband.3 


T-n  f*  T n ->  -$r*  « 

Xhl  vbf  v-*.  & « ■ O s O * .J*  **  o-cp 


SsidJ: 


^ Blood  relations  of  the  husband  and  blood  relations  of 
the  wife  are  not  related  to  each  other  by  affinity.  2lor 
does  the  tors  se;?.f . laity ? ordinarily  include  a person 

.1  Oil  V-  U O « CW  -v.O  V xj  vv:,i  iv-'ju  J V J -A.Xi.fi.  V Jr*  * 

In.  Snelyclcpaedla  Brittanies,  11th  Id.  W1  I,  page  301  * 
the  author  has  the  following  to  say  about  affinity*’ 


9 The  carriage  haring  made  them  one  person,  the  blood 
relations  of  each  are  hold  sis  related  by  affinity  in 
the  same  degree  to  the  one  spouse  as  by  consanguinity 

4'”f\  4'JTYA  A 'f*  Vl  O’t*  PtT-tT*  •*?*%  <"/»*' *t  yj  V,  '?.<•*:  vp  4 f*  o r*’!*?  TJ*  «?*$  'hH  11  TlA  **.n*P'9*%  frt 

7*^r^  <tt o “ft  v’r’f^  p dddc  wrvh  T- v,’*7" '?  r* ^hrscc  *5  -a  *o"F“F  ^ -'■‘♦vt 


■^xcxi  fcaes.  in  ax't 


trith  each  other:  so  a i?ife*s  sister 


has  no  affinity  to  her  husband *s  brother., u 

rvt  ■svfi rr  ■?  r*  rj>  •£  £*  ^ t>  <o\  *?  ,-y  ^ ny  /v  y\rr»  T ^ **  *i 7%  1 **■<  <*3  *v  r?  if  t crp  *rrr*- 1 4*  "h  *>  •!* 

***  ^ ■*•  -**r  / * V ■*■  jft*  ^ ^ V ***  ^ *«*■  ^ *V  ^v/ V v/  «»/V  V ^ 

under  the  civil  rule,  which  vq  adopt,  any  persons  related  as. 
closely  as  first  cousins,  either  by  blood  or  marriage,  would 
come  within  the  prohibition  of  the  O'onstit&tioa.  Persons  related 


Thtf  1-T cod  O ^ Hi^*vX^^P*0 


S/;PC!  0 7"*  vp/>  -pr..^  rl  i nftnnfT'rr  "h-h  ^-5^ 

/ <vri  ^ ^ ./-  ,>  ij  W *1^  A.uN/  Wv  l,v  W W«t~  V l/J'U  y.'.^.-gV 


second  cousins,  do  not  cone  within  the  prohibition  of  the  Consti- 
tution, We  hope  that  "by  these  suggestions  you  say  be  able. to 
compute  the  relationship  of  persons  seeking  your  opinion,  and  if 
any  particular  situation  should  arise  p?s  shall  be  glad  to  ••advise 
you  upon  that  proposition  should  yon  request  it. 


Tory  truly  yours . 


^ Willa 


.so  is  taut  Attornev  Oei 


.iwS-.X  ^ i tv/  'l/  U-JVv.?  , 
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aiud  riixs:-in  apr>ea-L  to  supreme  uourt , iees  oi  cleric  for  making 
out  transcript  shall  be  paid  by  the  state  or  couv.ty 
if  defendant  is  unable  to  nay  the  same,  but  clerk 
cannot  recruire  oayment  in  advance, 

V /i  n ( n /(  % , i n i 


Mr.  Jesse  House , 

Circuit  Clerk  of  Folk  County, 
Bolivar,  Missouri. 

Dear  Sir: 


December  27,  19  53./ 


Vie  are  acknowledging  receipt  of  your  letter  in  whioh 
you  inquire  as  follows: 


*1  am  writing  in  regard  to  fees  due  the  Circuit 
Clerk  for  cost  of  appeal  in  a criminal  case, 
tfhat  cost  is  due  tne  Clerk  for  Transcript  of 
record  and  copy  of  Bill  of  Exceptions  when  a 
case  is  appealed,  and  the  defendant  is  not  tak- 
ing appeal  as  a poor  person?  If  the  defendant 
apreale  as  a poor  person  does  the  State  pay 
the  cost  of  appeal ? If  not,  is  the  defendant 
liable  for  the  cost  of  appeal  at  the  time  that 
the  appeal  is  taken?* 

Section  5756,  R.  S.  Mo.  1929,  provides  as  follows: 

K3fhen  any  aopeal  snail  be  taken  or  writ  of 
error  issued,  which  shall  operate  as  a stay  of 
proceedings  it  shall  be  the  duty  of  the  clerk 
of  the  court  in  which  the  proceedings  were  had 
to  make  out  a full  transcript  of  the  record  in 
the  cause  including  the  bill  of  exceptions, 

Judgment  and  sentence,  and  certify  ind  trans- 
mit same  to  the  office  of  the  clerk  of  the 
proper  appellate  court  without  delay:  Provided, 
however,  that  any  abbreviated  or  partial  trans- 
cript of  the  evidence  and  oral  proceedings,  in 
narrative  form  or  otherwise  which  the  defendant 
or  his  attorney  for  the  state  may  agree  upon 
in  writing  as  sufficiently  presenting  to  the 
appellate  eourt  the  issues  involved  on  euoh 
appeal,  shall  be  deemed  and  taken  as  sufficient 
on  such  ap  eal  and  shall  by  the  clerk  be  incor- 
porated in  the  transcript  of  the  record  certified 
and  transmitted  by  him  to  the  appellate  court, 
instead  of  the  bill  of  executions  mentioned  above." 


In  State  ex  rel.  v.  Daily,  45  Mo.  153,  156,  it  is  said: 


"The  duty,  then,  of  sending  up  a proper  trans- 
cript, upon  supersedeas  in  a criminal  prosecution, 


December  37,  1933. 


Mr.  Jesse  House, 
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is  imperative,  and  is  personal  to  the  clerk, 
without  the  application  of  the  accused.  It 
becomes  essential  to  the  further  prosecution 
of  the  case,  and  to  the  execution  of  the  judg- 
ment , in  which  the  accused  may  have  no  interest; 
ie  a duty  imposed  after  an  order  of  supersedeas 
by  the  court  or  a judge,  and  is  essential  to  the 
object  of  the  order;  and  for  the  performance  of 
this  duty  the  law  imposes  upon  no  one  the  obliga- 
tion of  advancing  the  fees." 

Section  3757,  R.  S.  Uo.  1929,  provides  as  follows: 

“When  the  appeal  or  writ  of  error  does  not  operate 
as  a stay  of  proceedings,  such  transcript  shall 
be  made  out,  certified  and  returned,  on  the  applica- 
tion of  the  appellant  or  plaintiff  in  error,  as  in 
civil  cases,  except  that  the  costs  of  the  transcript 
shall  not  be  required  in  advance.11 

In  The  State  v.  cCarver,  113  Mo.  602,  605,  the  Court  says 

"Under  the  provisions  of  section  4294  Revised 
Statutes,  1*689,  the  clerk  was  recu ired  on  the  applica- 
tion of  the  defendant  to  make  out,  certify  and  return 
a full  transcript  of  the  record,  etc.,  in  the  ceuee, 
and  he  had  no  authority  to  require  the  costs  of  the 
transcript  in  advance.*  - 

Section  11787  R.  S.  Mo.  1929,  provides  what  fee  the  clerk 
shall  charge  for  various  services  rendered,  and  provides  "for 
transcripts  to  the  Supreme  Court,  for  eaoh  100  words,  10^.“ 

The  section  further  provides: 

"Provided  that  when  any  defendant  in  a criminal 
case  shall  be  granted  an  appeal  to  the  Supreme 
Court  the  fees  of  the  clerk  for  making  out  and 
certifying  transcript  shall  be  paid  by  the  state 
or  county  if  the  defendant  shall  be  unable  to 
pay  the  same.* 

It  is  therefore  our  opinion  that  a clerk  is  entitled  to 
charge  104  for  every  one  hundred  words  for  transcript,  and  if  the 
defendant  ie  unable  to  pay  the  same  the  fees, for  making  out  and 
certifying  the  transcript  shall  be  paid  by  the  state  or  county, 
and  that  the  clerk  cannot  require  the  costs  of  the  transcript 
to  be  paid,  in  advance. 


APPROVED: 


Very  JbrEfly  voure. 


^ ,*t-V 

Assistant  Attorney  Oene^al. 


Attorney  General. 


ELECTIONS: 


SPECIAL  ELECTIONS  CAN  ONLY  BE  HELD 
WHEN  PROVIDED  BOR  BY  LAW, 


honorable  i red  b.  Hulse 
Hannibal,  Missouri 


Dear  Mr.  Hulae t 


We  acknowledge  receipt  of  your  opinion  to 
the  Mayor  of  the  City  of  Hannibal  with  reference  to 
whether  a vacancy  In  the  office  of  Marshal  or  Chief  of 
Police  of  the  City  of  Hannibal  should  be  filled  by 
appointment,  according  to  the  ordinances  of  the  city, 
or  by  a special  election,  together  with  your  verbal 
request  for  an  expression  of  an  opinion  from  this  office 
as  to  your  opinion  to  the  mayor. 

Be  have  carefully  gone  Into  the  question 
and  reached  the  conclusion  that  your  opinion  to  the  mayor 
fully  and  clearly  states  the  law  on  the  question  presented 
and  that  such  vacancy,  when  the  same  occurs,  should  be 
filled  by  appointment  under  the  provisions  of  the 
ordinances  of  the  City  of  Hannibal. 


Very  truly  yours. 


GILBERT  LAMB 

Assistant  Attorney  General, 


APPROVED* 


ROY  MciUiTRlCJC 
Attorney  General. 


GL  : LC 


GAME  A®)  FISH  DEPAHTMHM? : 

7 $11. 


What  and  when  fish  may  be 
gigged  or  speared. 


i'uno  13,  1933 


lonore  le  fetor  • uek 
Frofiecufclng  Attorney 
..•■tfi,  renovUive,  .lie  sour! 


iecr  Air*  Huck: 


This  Department  acknowledges  receipt  of  . our 
letter  dated  Jimo  7,  1933,  as  follows* 

nf.e  are  having  soiao  trouble  with  persons 
gigging  fish  in  the  nl  ht  time,  they 
general  ly  use  carbide  11  hts  fastened  to 
their  heads , as  liners  us®  while  wo r kin 
underground,  our  gano  warden  called  up  the 
Garae  and  . ish  department  a few  days  ago 
and  he  was  referred  to  as  prosecuting 
attorney  i or  Information* 

1 find  no  law  prohibiting  the  use  of 
Har  iue  nights  In  connection  with  catching 
fish,  unlop s In  the  phrase  of  section 
8270  H.  i>*  1929  "device  or  any  other-  m u>  s 
tiian  Jby  ordinary  hook  ana  lino  etc*  in 

tHe 4 tl I",  line  of  7 a id  section  in  tHe 

•Missouri  statutes  .annotated,  at  page 
4097  . 

ill  ou  be  kind  enough  to  give  us  your 
op  in  1 on  on  the  a i>ov  e and  o lige/' 

.action  8270  Hettlaad  Statutes  Missouri  If 29, 
r^ads  in  part  ae  follows* 


honorable  Peter  h.  duck 


-a- 


Juno  13,  1955, 


"It  shall  bo  unlawful  for  any  perron 
or  persons  to  take,  catch,  or  kill, 
any  fish  In  any  of  the  waters  of  this 
state,  by  naans  of  any  trammel  net, 
gill  net,  fish  trap,  firearm,  rifle 
or  gun  or  any  other  kind  of  net,  trap, 
firearm,  device  or  any  other  means 
other  than  by  ordinary  hook  and  line, 

,1k.  spear,  trot  line,  artificial  bait, 
or  sains,  ol  the  kind  and  at  ths  tine, 
and  In  the  nanner  permitted  by  law*  * * H, 


* hen  follows  certain  desists  ted  species  of  fish 
which  can  not  be  taken,  caught  or  killed  or  possessed  by  any 
means  whatsoever  bates  on  certain  apse If lea  dates,  except  that 
artificially  propagated  trout  may  be  held  In  captivity  and  sold 
during  the  above  designated  and  prohibited  periods. 

The  foregoing  section  expressly  recognises  the  right  to 
take,  catch  or  kill  flah  with  gig  or  spear, 

Lection  8271  as  amended  by  Laws  1951,  pe  gs  2 2u,  makes  it 
unlawful  lor  any  person  to  take,  catch  or  kill,  or  attempt  to  take, 
catch  or  kill.  In  the  waters  of  this  state,  or  to  have  In  possession 
when  so  taken,  caught  or  killed,  any  game  flah  with  a gig,  spear, 
snare,  snag  line  or  grab  hooka.  It  being  further  provided  In  the 
amended  -action  t*271  that  non-gana  flah  shall  not  be  so  taken, 
eau  .ht  or  killed  uurln  the  months  of  February,  darcb,  April  and  key 
of  any  year  nor  shall  any  one  person  no  take,  catch  or  kill  to 
exceed  twenty-five  pounds  of  non-gans  fish  In  any  one  day  allowing, 
however,  for  the  weight  of  one  fish  not  to  be  counted  when  calc lating 
the  permitted  twenty-five  pounds.  it  being  further  provided  In  the 
amended  feet Ion  8271  that  gar  may  be  lawfully  killed  et  any  tine. 

It  be?at  further  provided  In  the  amended  Section  £371  that  it  la 
unlawful  for  any  person,  firm  or  corporation  to  catch,  kill,  take, 
ship,  convey  or  transport  or  cause  to  be  so  done,  any  species  of  game 
fish  taken  from  the  waters  of  this  e ate  for  commercial  purposes. 

The  terra  "game  fish"  la  defined  by  action  £275, 

by  emended  Lection  8271,  under  no  clrcuaetancoo,  and  at 
no  tine  can  game  flah,  as  defined  In  action  8275,  be  taken,  caught 
or  killed  In  the  waters  of  this  state  with  a gig,  spear,  snare,  snag 
line  or  rtr*b  hooks  nor  can  gaae  fish  be  oesessed  after  navln  been 
so  taken,  caught  or  killed,  Mon-game  flah  may  be  taken,  caught 
or  killed  with  a gig,  spear,  snare,  snag  line  or  ^rab  hook  during 


honorable  Pet or  u,  .uck 
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the  months  of  January,  June,  July,  August,  September,  October, 
November  and  December,  Vo  parson  la  permit  tad  to  take,  catch 
or  kill  non*  aw*  fish  with  a gig,  a pear,  snare,  snag  line  or  grab 
hooka  In  excess  of  twenty* five  pounds  In  one  day,  except  that  the 
weight  of  one  fish  xay  be  excluded  from  the  ag  re gate  In  making 
the  permitted  twenty-;  iwe  po  ms,  Game  fish  can  not  be  caught, 
killed,  taken,  shipped,  conveyed  or  transported,  nor  say  the  same 
be  caused  to  be  dome,  by  any  manner  or  means  from  the  eaters  of 
this  state  when  such  fish  are  used  or  are  to  be  used  for  commercial 
purposes.  The  term  commercial  purposes  as  used  In  amended  i action 
6271  moaning,  generally,  for  sale  or  barter  In  any  manner  or  form, 

Answering  .our  latter  then  we  are  of  the  opinion  that  at 
no  tlm-3  and  under  no  circumstances  can  what  la  known  as  "game  fish", 
be  taken,  caught  or  killed  In  the  waters  of  tola  state  with  a gig, 
spear,  snare,  snag  line  or  grab  hooka  and  It  la  unlawful  to  possess 
such  fish  when  so  taken,  caught  or  killed}  that  near- gams  fish  may 
be  taken,  caught  or  killed  In  the  waters  of  this  state  with  a gig, 
spear,  snare,  snag  line  or  grau  hook,  whether  in  the  night  time 
or  daytime  and  with  or  without  the  use  of  carbide  11  hte,  during  the 
months  of  January,  June,  July,  August,  eptonumr,  uctobor,  November 
and  December  of  any  year,  up  to  and  Including  twenty— live  pounds  of 
non^ame  fish  In  sny  one  day , allowing  for  one  rlsh  the  weight  of 
whloh  le  not  to  be  Included  In  ascertaining  the  permitted  twenty-five 
pouaas  and  except  that  it  Is  lawful  to  kill  gar  at  any  time. 


Very  truly  yours. 


UlLdkfcT 

Assistant  Attorney  General, 


APPK0V;J)| 


HOY  McKITfhICJt 

Attorney  General , 
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Vacating  of  roads  for  non  use. 

^ 7'  ' / ■ 
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July 


Hon.  Fetor  H.  lluok 
Prosecuting  Attorney 
-to.  uenevieve  County 
die*  Genevieve,  Missouri 


De  -r  >lr* 

Tour  letter  of  .July 
relating  to  a certain  public 
handed  to'  me  for  ana  er.  Tou  desire  an  opinion  based  on 
the  following  faotai 

*9c  have  a legal  pro  wait Ion  ponding  be- 
foe  our  County  0 urt  that  we  cannot  decide 
with  satisfaction.  The  Court  asked  me  to 
obtain  o ini  on  fro.  your  department. 

In  the  y^ar  of  ld93  a county  rood  vas 
legally  established  In  our  ouunty,  from  six 
to  eight  miles  In  length;  the  road  was 
opened,  and  both  ends  of  said  rood  have 
been  open  and  la  use  over  since,  but  fox 
some  reason  or  other  about  two  miles  of 
said  road  ne  x the  middle  thereof  was 
neglected  and  fenced  some  twenty  or  tiore 
years  ago,  and  said  two  miles  had  been  put 
to  other  uses  by  the  farmers  over  whose 
lands  the  road  w s loo  ted.  The  two  on  s 
of  said  road  however  were  continually  used 
as  a road  to  the  present  time. 

About  two  years  ago  some  of  the  farms  changed 
hands  on  which  said  unu.ed  ro  A la  loo  ted 
and  the  new  owners  with  some  others  filed 
a petition  In  1932,  with  our  County  Court, 
praying  the  Court  for  an  order  that  s Id 
unused  part  of  said  road  be  opened. 


1,1933 


1 


L 


Ci  addres  ed  to  General  HoUt  trick 
■o  d In  your  oou.ity  has  been 


Hon*  Pot  or  H.  Huok 
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July  11,1933 


Said  petition  Is  still  ponding  ln  the 
County  court  and  the  Court  would  like 
to  know  what  otlon  it  has  a right  to 
take  at  its  next  regular  tone  of  Court 
vhloh  convenes  on  the  Pint  Xonduy  in 
August  next. 

The  penal  a.  petition,  as  1 un.jernt  nd, 
is  not  a petition  to  establish  a new 
road  or  for  the  change  of  a road  as 
provided  by  law,  ut  simply  a p tit Ion 
praying  the  Court  to  order  the  unused 
part  of  said  road  opened  as  established 
In  th  year  of  1893. 

The  petitioners  seen  to  insist  that  it 
is  the  duty  of  the  County  Court  to  order 
the  unused  part  of  said  road  opened  whore 
the  road  wah  originally  located  and 
established. 

The  County  Court  so  nan  to  take  the  position 
that  at  this  time  It  h is  no  rl:  ht  to  order 
the  unused  port  of  said  rod  opened, 
si  ply  at  the  reque  t of  petitioners. 

If  you  require  additional  Information 
coacrutng  the  facts  let  me  he ur  frorc  you 
at  once  and  I will  try  to  supply  the  some. 

Kindly  advise  us  is  to  the  a ove  and 

oblige. * 

In  the  beginning  It  would  appear  th  t Section  7839  R.S. 
■io.  1939,  should  decide  the  matter,  laid  section  being  as 
follows I 


**JU1  roads  In  this  state  that  h ve  been 
established  by  any  order  of  the  county  court, 
and  have  been  used  as  public  highways  for  a 
period  of  ten  years  or  ore,  shall  be  deemed 
legally  established  public  roadsj  and  all 
ro  ids,  that  have  be  n used  as  sucli  by  he 
pubxic  for  ten  years  continuously,  and  upon 
wnl oh  there  shall  have  been  expended  public 
..oney  or  labor  for  suoh  period,  shall  be 
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deemed  legally  established  roads;  and 
nonuser  oy  the  public  for  ten  years 
continuously  of  any  public  road  shall  be 
deemed  an  ab  union  -«ent  and  vacation  of  the 
ante.  * 

But  upon  further  examination  we  find  th  t In  a situation 
such  as  you  outlined  In  your  letter  such  a portion  of  the  road 
whion  h a not  b ^n  used  for  more  th  .n  twenty  years  would  not 
be  autara  tlcally  abandoned  because  of  non  use. 

In  the  case  of  oottle  3aughwan  v.  Ch  arles  Paul well,  156 
Mo.  A.  l.c.  239,  the  court  decided  the  natter  In  the  following 
lan  uogel 

"It  Is  not  olalned  th  t the  description  of 
the  road  aa  laid  out  la  defective,  so  we  see 
then  no  application  for  the  rule  stated.  7e 
•■ire  of  the  opinion  that  when  a public  road 
la  loc  t d by  pro  >er  authority  and  la 
accepted  nod  used  by  the  public  within  Its 
boundaries  as  established,  the  fact  that 
aorae  part  thereof  la  not  used  for  actual 
travel  la  no  evidence  whatever  of  ab  ndon- 
r&eat.  He  know  that  there  Is  scarcely  a 
public  road  in  this  atate  /here  a put  of 
it3  boundary  has  ever  been  otual  y used 
by  the  public  or  worked  by  the  road  overseer. 

And  because  the  put  of  the  road  upon  which 
plaintiff a fence  had  been  greeted  was  un- 
oocupl  d and  unused  for  so  many  years  aid 
not  cease  to  be  a p rt  of  such  road  by 
reason  of  nonueer.  If  such  was  the  law.  at 
least  one- half  the  roads  in  the  state  vnlch 
have  been  located  and  fenced  for  many  years 
by  adjoining  1 ndo’.nera,  would  be  subjeot 
to  reductions  to  within  the  actual  parts 
traveled,  if  the  owners  chose  to  inove  their 
fences  so  as  to  include  th  t xirt  not  used. 

And  in  that  case  the  highways  would  be 
reduced  to  n rrow  alleys. • 

This  c e is  further  u held  in  the  c-.se  of  Pr-otor  et  al 
v.  Proctor,  2:23  Mo.  A.  l.c.  37. 

In  2 £11  lot  t on  Hoads  and  3- reels,  3rd  Kdltlen,  section 
1173,  we  find  the  following  1 nigu;^;et 
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, "once  a h ighway  alw  -y  i a iiigbway  la  an 
old  ra*xit»  of  the  oomon  1 w to  which  we 
haw©  often  referred,  and  so  far  a a concerns 
the  rights  of  abutters,  or  others  occupying 
a similar  position,  who  have  lawfully  -jkI 
In  goo.i  faith  Invested  money  or  obtained 
property  interests  in  the  ju  t eroeot  tlon 
of  tho  ontlnued  existence  of  the  alghway, 
the  taaxnla  stl  t L holds  good.  * 

In  the  case  of  Johnson  v.  Hastais,  237  do.  l.c.  590,  the 
court  do ; ted  the  following  rule: 

"It  la  a very  ancient  rule  of  law  that 
vacations  of  highways  axe  not  favored,  and 
that  the  presumption  wl  .1  always  be  In  favor 
of  their  c mVlnuanee.  4 

The  petition  on  the  part  of  those  desiring  the  road  to 
be  o sued  are  not  ashing  for  ;ui  establishment  of  the  ro&d,  the 
v o ting  or  abandonuaent  or  change  In  the  road,  they  «l:;ply 
desire  th-.t  the  unused  portion  of  the  road  be  opened. 

From  the  foregoing  authorities  It  would  appear  that  the 
co  d has  never  been  a audoned  or  voted  nd  that  the  county 
court  has  tho  authority  to  open  the  road  If  It  so  desires  and 
th  t the  p.  tltl  nors  are  within  their  rl(  hts  In  so  asking. 


Yours  vury  tru  y. 


<h.»XVEH  . H0L.3T, 

Assistant  Attorney  General. 


AJ»PR0YJC0: 

( ctlqg) 

Attorney  Gon  ral. 
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Salaries  of  Director  and  Commissioners; 
effective  date  of  reduction  of  aslerJ^s. 

I'll  / U,.v.  ' > 


August  1,  1955. 
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C " S' 


Hon.  Stan' an  B.  inter 
Director 

Depart  rent  of  Penal  Institutions 
Jefferson  City,  Missouri 


Dear  1r.  unter : 

This  I apartment  is  In  receipt  of  your  latter  of  July  Pth, 
with  request  for  an  opinion  as  to  the  salaries  of  roe  mb  ers  of  the 
Commissioners  of  the  repartmsnt  of  ^enal  Institutions,  which 
let tar  Is  as  follows  * 

•The  laws  of  Mir  sour 1 of  1955,  Section  8319, 
relating  to  tha  compensation  of  members  of 
the  Penal  Board,  orovlde  that  the  salary 
of  tha  tree tor  shall  be  -3600  and  the 
salary  of  each  of  the  other  members  ehall 
be  not  more  than  i 3200 . This  is  lesa  than 
the  salaries  provided  for  In  the  section 
repealed. 

Plerse  advise  us  if  this  section  is  now  In 
force  and  if  the  compensation  of  the  present 
Board  shall  be  aa  Indicated  In  Section  8319 
of  the  laws  pasted  by  the  recent  Legislature. 

The  present  Board  has  five  members,  recti  on 
831®  of  the  Laws  of  1933  provides  e Board 
of  three  members.  Up  to  this  time,  so  far 
as  wo  are  advised,  the  Governor  has  not  re- 
organised the  Board.  Therefore,  the  old 
members  are  continuing  to  function  until 
their  au  cess ore  are  appointed  and  qualified, 
and  the  point  we  want  to  know  1st  Co  the 
salaries  of  the  old  members  reduce  In  accord- 
ance with  action  8319  from  the  time  the  new 
laws  take  effect,  or  do  they  continue  at  the 
old  figure  until  the  Governor  reorganises 
the  Board f " 
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replying  thereto  will  say  that  Sections  8316,  R*  S*  1329, 
provided  for  the  creating  of  the  De pertinent  of  Penal  Institutions, 
8317  provided  for  the  appointment  of  five  commissioners  by  the 
Governor,  8318  designated  where  the  permanent  office  of  the  board 
should  be,  and  8319  provided  for  the  celeries  of  the  director 
end  eoanlss loners.  These  four  sections  were  repealsd  by  T«sws  of 
Missouri , 1933,  at  pages  387  and  388  and  four  new  sections  were 
enacted  in  lieu  thereof  to  be  known  as  8316,  8317,  3318  and  8319* 

The  section,  according  to  your  letter.  In  which  you  are 
particularly  interested  at  this  time  le  8319,  shown  at  page  398, 
Laws  of  Missouri,  1933,  which  section  is  as  follows i 

"CO VPE18ATI OW  OF  MEMBERS.— The  director  of 
penal  institutions  shall  receive  an  annual 
salary  of  not  more  than  thirty-six  hundred  dollars, 
and  such  railroad  fare  and  other  traveling  ex- 
penses as  may  be  incurred  while  traveling  in  the 
discharge  of  official  duty*  Each  member  of  the 
commission  of  the  department  of  penal  Institution!, 
other  than  the  chairman  thereof,  shall  have  and 
receive  an  annual  salary  of  not  sore  than  thirty- 
two  hundred  dollars,  and  In  addition  thereto  shall 
be  reimbursed  for  all  railroad  fare  and  other 
expenses  incurred  while  traveling  in  the  discharge 
of  official  duty*" 


The  answer  to  your  question  asked  in  the  second  paragraph  of 
your  letter  Is:  That  new  Section  8319,  pertaining  to  salaries, 
became  effective  July  £4th,  1933,  or  ninety  days  after  the  adjourn- 
ment of  the  General  Assembly* 

It  is,  therefore,  the  opinion  of  this  apart men t that  from 
end  after  July  84th,  1933,  the  effective  date  of  the  last  above 
named  section,  the  I tractor  and  Commissioners  of  the  apartment  of 
Penal  Institutions  should  receive  their  salaries  under  new  Section 
8319  and  not  under  Section  8319  R*  8.  1929* 

we  hone  that  the  above  sufficiently  answers  your  question* 


Yours  very  truly. 


APPROVED* 


Attorney-General. 


covell  r.  BFvrrr 

Assistant  Attorney- General. 
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Vacancy  in  office  of  Assessor  of  Warrensburg, 
Missouri. 


I 


Hon.  Leslie  F.  Hutchens,  Mayor, 
warrensburg,  Missouri. 


Dear  Sir: 


This  department  acknowledges  receipt  of  your  letter 
of  August  29,  1933  wherein  you  request  an  opinion  as  to  the 
office  of  City  Assessor  of  YTarren sburg.  We  quote  your  letter 
as  follows: 

rI  aa  asking  your  opinion  as  to  whether 
I am  compelled  to  have  a special  election 
or  not,  after  the  work  is  of  said  office 
has  been  completed. 

Our  City  Assessor  died  recently:  In  fact 
he  was  sick  when  elected,  he  was  never 
able  to  do  his  work;  he  appointed  a Deputy, 
and  the  Council  approved  the  appointment; 
now  the  work  is  almost  completed,  almost 
ninety  eight  per  cent  of  it  is  done,  and 
after  that  is  done  there  will  be  nothing 
for  the  Assessor  to  do  until  next  spring. 

It  will  cost  close  to  ^300.00  to  hold  as 
election  and  at  the  suggestion  of  Judge 
Bradley  I am  asking  you  this  opinion.  ?/y 
City  Attorney  is  out  of  town  and  could  not 
render  his  opinion  to  me.  I would  be  very 
grateful  to  you  if  you  could  enlighten 
me  on  the  matter." 

T.arrensburg  is  a city  of  the  third  class,  and  the  manner 
of  election  of  officers  is  governed  by  Sec.  6721  B.S.  Mo.  1929, 
which  is  as  follows: 

"A  general  election  for  the  elective  offi- 
cers of  each  city  of  the  third  class  shall 
be  held  on  the  first  Tuesday  in  April  after 
the  organization  of  such  city  under  the 
provisions  of  this  article,  and  every  two 
years  thereafter,  and  all  city  elections 
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shall  be  held  under  the  provisions  of 
the  general  election  laws  of  the  state: 

Provided,  that  all  certificates  of 
nomination  and  petitions  therefor,  as 
provided  by  the  state  election  laws, 
shall  be  filed  with  the  city  clerk  and 
not  with  any  other  officer,  and  all 
duties  specified  to  be  performed  by  the 
constable  or  sheriff  in  the  state  election 
laws  shall  be  performed  by  the  marshall 
in  city  elections;  and  all  tlokets  for 
city  elections  shall  be  printed  by  the 
city  and  at  the  city's  expense;  and  all 
duties  heretofore  performed  by  the  county 
clerk  with  reference  to  city  elections 
shall  be  performed  by  the  city  clerk. 

The  polling  places  for  all  elections  in 
such  cities,  and  the  judges  therefor, 
shall  be  selected  and  specified  by  the 
respective  city  councils  of  such  cities 
by  resolution,  ordinance  or  otherwise. 

The  manner  of  me  ing  returns  of  such 
elections  shall  be  prescribed  by  ordinance. 

Any  city  organizing  under  the  provisions 
of  this  article  may  elect  a mayor  and 
such  other  officers  as  may  be  necessary 
to  carry  this  article  into  effect,  who 
shall  hold  office  until  the  second  Tuesday 
in  April  thereafter,  and  until  their  suc- 
cessors are  elected  and  cuallfied." 

The  following  officers  are  designated  as  elective  officers 
under  Sec.  6723,  R.S.  lio.  1929,  said  section  reading  as  follows: 

"The  following  officers  ahall  be  elected 
by  the  cualified  voters  of  the  city,  and 
shall  hold  their  offices  for  two  years, 
and  until  their  successors  are  duly  elected 
and  oualified,  to- wit:  A mayor,  marshall, 
attorney,  police  judge,  assessor,  collector, 
and  treasurer.  The  attorney  3hall  be  a 
person  learned  in  the  law." 

You  now  have  a vacancy,  caused  by  a death  in  the  office  of 
City  Assessor.  It  is  therefore  necessary  to  consider  Sec.  6748, 
R.S.  Mo*  1929,  which  Is  as  follows: 

"If  a vacancy  occur  in  any  elective  office, 
the  mayor,  or  the  person  exercising  the 
office  of  mayor,  shall  cause  a special 
election  to  be  held  to  fill  such  vacancy 
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giving  ten  days*  notice  thereof  by  proc- 
lamation published  in  some  newspaper 
published  in  the  city:  Provided,  howevsr, 
when  any  such  vacancy  occurs  within  six 
months  of  a general  municipal  election, 
no  election  shall  be  called  to  fill  such 
vacancy,  but  the  same  shall  be  filled  by 
the  mayor  or  the  person  exercising  the 
office  of  mayor  by  appointment:  Provided 
further,  that  any  vacancy  in  the  office 
of  councilman  which  may  occur  within  said 
six  months  shall  be  filled  by  election, 
in  such  manner  as  may  be  provided  by  or- 
dinance. If  a vacancy  oocur  in  any 
office  not  elective,  the  mayor  shall 
appoint  a suitable  person  to  discharge 
the  duties  of  the  some  until  the  first 
regular  meeting  of  the  council  thereafter, 
at  which  tine  such  vacancy  shall  be  perma- 
nently filled." 

Under  the  provisions  of  See.  6721,  supra,  the  elective 
officers,  which  include  the  office  of  Assessor,  are  to  be  elected 
every  two  years  on  the  first  Tuesday  in  April,  ne  therefore 
assume  that  your  next  election  will  be  in  April  1934,  but  under 
the  provisions  of  Sec.  6748,  supra,  we  find  that  if  the  vacancy 
occurs  within  six  months  of  the  general  municipal  election,  the 
Mayor  has  the  power  to  fill  the  same  by  appointment.  At  the 
present  time  the  vacancy  in  ouestion  exists  just  a few  days  more 
than  six  months.  By  a strict  interpretation  of  the  section,  you 
would  be  compelled  to  oall  a special  election.  However,  bearing 
in  mind  the  cost  of  such  an  election,  as  mentioned  in  your 
letter  (and  you  state  you  desire  to  avoid  the  same),  we  make  the 
suggestion  to  you,  since  within  a few  days  you  would  have  the  power 
to  make  the  appointment  yourself,  that  you  await  the  elapse  of  the 
proper  number  of  days,  then  be  in  a position  to  fill  the  appoint- 
ment without  a special  election. 

If  we  are  incorrect  in  assuming  that  your  next  general 
municipal  election  will  be  held  in  April  1934,  it  is  the  opinion 
of  this  department  that  you  would  be  compelled  to  cause  a special 
election  to  be  held  to  fill  the  vacancy. 


Very  truly  yours. 


APPROVED : 

Attornev  ' «n  wa! 


OLLIVMR  17.  NOLKF, 
assistant  \ttomey  General. 
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EXEMPTION  &F  AGENCY  instrumentality  ox  agency  of  the  state  _ in  carry- 
OF  THE  STATE:  ing  on  a governmental  function,  cannot  he  re- 

quired to  nay  the  Federal  Process  tax. 


Ur.  Stephen  9.  Punter, 
Director,  Penal  Institutions, 
Jefferson  City,  Missouri. 
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Tie  are  acknowledging  receipt  of  your  letter  in  which  you 
inouire  as  follows: 

"The  Collector  of  Internal  he venue  at  Tensas  City 
says  that  the  Missouri  Training  School  at  Boon- 
ville  must  oay  processing  tax  on  wheat  raised  by 
the  Institution.  All  work  done  in  producing  this 
wheat  was  done  by  inmates,  is  ry  understanding,  out 
the  Revenue  Collector  aa.ys  that  since?*!!  the  boys 
in  the  institution  were  not  used  in  nroducing  tnie 
wheat  therefore  we  are  compelled  to  pay  the  tax. 

It  might  be  held  that  all  the  boys  did  partieionte  r 
in  producing  the  wheat,  as  they  all  contributed  in 
work  to  furnish  shoes  and  other  foods  and  other 
things  that  were  necessary  to  those  who  did  the 
actual  work  in  the  wheat.  In  fact,  all  the  boys 
in  the  Training  School  at  Boonville  contribute 
something  to  each  other  in  all  the  work  they  are 
doing.  If  the  Trailing  School  is  required  to  pay 
this  ^1.30  per  bbl.  you  can  see  it  is  quite  an 
item  during  the  year. 

tfould  be  pleased  to  be  advised  by  you  whether  you 
think  there  is  anything  that  night  be  done  to 
relieve  us  of  this  tax.* 


You  inquire  whether  the  Uissouri  Training  School  at  Boon- 
ville  may  be  required  to  pay  the  processing  tax  on  wheat  raised 
by  the  institution. 

Pro cep a tax  is  levied  by  the  Agricultural  Adjustment  Act 
of  May  13,  1933,  chapter  35,  48  8 tat.  Section  9,  paragraph  (a) 
of  the  Act  provides: 

"To  obtain  revenue  for  extraordinary  exoenses  incurred 
by  reason  of  the  national  economic  emergency,  there  shall 
be  levied  processing  taxes  ss  hereinafter  provided,  fhen 
the  Secretary  of  Agric^ilture  determines  that  rental  or 
benefit  payments  are  to  be  made  with  respect  to  any 
basic  agricultural  commodity,  he  shall  proclaim  such 
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determination,  and  a processing  tax  shall  be  in  effect 
with  resoeet  to  such  commodity  from  the  be  Grinning  of 
the  marketing  year  toe ref or  next  following  the  date  of 
such  proclamation.  The  processing  tax  shall  be  lew  led, 
assessed,  and  collected  upon  the  first  domestic  pro- 
cessing of  the  commodity,  whether  of  domestic  produc- 
tion or  imported,  and  shall  be  paid  by  the  processor.  * ** 

Paragraph  (d)  of  Said  Section  9 provides  as  follows: 

" (d)  As  used  in  part  2 of  this  title  - - 

(1)  In  case  of  wheat,  rice,  and.  corn,  the  term  'pro- 
cessing*' means  the  milling  or  other  processing  (except 
cleaning  and  drying)  of  wheat,  rice,  or  corn  for  market, 
including  custom  milling  fcr  toll  as  well  as  commercial 
milling,  but  shall  not  include  the  grinding  or  cracking 
thereof  not  in  the  form  of  flour  for  feed  purposes  only, 

(2)  In  case  of  Cotton,  the  term  'processing*  means  the 
spinning,  raauuf aeturing,  or  other  processing  (except 
grinding)  of  cotton;  and  trie  terra  * cotton'  shell  not 
include  cotton  1 inters, 

(3)  In  case  of  tobacco,  the  term  'processing*  reans 
the  manufacturing  or  other  processing  (except  drying 
or  converting  into  insecticides  and  fertilizers)  of 
tobacco I 

(4)  In  case  of  hogs,  the  term  'processing*  means  the 
slaughter  of  hog-a  for  market. 

(5)  In  the  case  of  any  other  cozanooity,  the  term  'pro- 
cessing' means  any  ngnuf acturing  or  other  processing  in- 
volving a change  in  the  form  of  the  commodity  or  its 
preparation  for  aarket,  as  defined  by  regulations  of  the 
Secretary  of  Agriculture;  and  in  prescribing  such  regu- 
lations the  Secretary  shall  give  due  weight  to  the  cus- 
toms of  the  industry." 

Disregarding  the  statute,  a process  is  generally  accepted 
to  as  cm  a mode  of  treatment  of  certain  materials  to  produce  a given 
result.  It  is  an  act,  or  series  of  acts,  performed  upon  the 
subject  matter  to  be  transformed  or  reduced  to  a different  state 
or  thing.  According  to  Section  1 of  paragraph  (d)  of  the  let  irt 
the  case  of  wheat,  "processing*  means  the  milling  or  other  pro- 
cessing (except  cleaning  and  drying)  of  wheat,  including  custom 
milling  for  toll  as  well  as  commercial  milling,  but  shall  not  in- 
clude the  grinding  or  cracking  thereof  not  in  the  form  of  flour 
fot  Seed  purposes  only.  Under  Section  2,  processing  of  cotton 
means  spinning  and  manuf acturing.  Under  Section  3,  the  ease  of 
tobacco  nroeeseing  means  manufacturing  of  tobacco,  and  under 
Section  4 in  the  case  of  hogs,  it  means  slaughter  of  hogs  for 
the  market.  Under  general  Section  5,  as  applied  to  all  other 
commodities,  processing  means" any  manufacturing  or  other  process 
involving  a change  in  the  form  of  the  commodity,  or  its  preparation 
for  market," 

* 

As  we  interpret  the  above  sections,  processing  does  not 
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mean  the  production  of  the  wheat  from  the  soil.  Under  Section  1 
above,  it  means  milling  (except  cleaning  and  drying),  and  shall 
not  include  the  grinding  and  cracking  thereof  in  the  form  of 
flour  for  feed  purposes  only.  We  believe  that  tie  proper  construc- 
tion of  tne  Act  is  that  a processing  tex  ie  not  applicable  to 
wheat  grown  and  harvested  where  no  other  process  is  applied  to 
the  wheat.  That  interpretation  seems  to  be  entirely  consistent 
with  the  various  definitions  of  processing,  as  contained  in 
paragraph  (d)  of  Secticn  9.  It  is  not,  under  said  paragraph, 
the  raising  of  the  hogs  that  lays  the  basis  for  the  process  tax, 
but  the  slaughtering  of  them.  It  is  not  the  raising  of  the  cotton, 
but  the  spinning  and  manufacturing. 

Although  your  inquiry  is  silent  as  to  any  processing  which 
your  institution  might  do  to  the  wheat,  re  have  assumed  that  the 
wheat  is  raised  by  your  institution  and  marketed  in  its  original 
form,  without  any  processing,  as  is  defined  in  paragraph  (d;  of 
Section  9.  If  our  assumption  Is  correct  then  we  arc  of  the 
opinion  that  as  a producer  of  wheat  who  does  not  cnange  the  form 
thereof  and  does  nothing  in  the  form  of  processing,  that  the 
institution  would  not  be  liable  for  the  processing  tar.  On  the 
other  hand,  if  your  institution  so  de?ls  with  the  —neat,  as 
milling  it,  etc. , as  to  come  within  the  basis  upon  which  the 
process  tax  is  levied,  we  are  still  of  the  opinion  that  your 
institution  would  not  be  subject  to  the  processing  tax,  for  the 
following  reasons  hereinafter  set  out. 

In  37  8.  J.  8S3,  it  is  Said: 

"Congress  possesses  no  power  to  lay  taxes  which  would 
obstruct  or  interfere  with  the  legitimate  and  efficient 
workings  of  the  etate  governments,  or  of  the  agencies 
or  instrumentalities  employed  by  them." 

The  above  principle  is  further  expressed  in  the  case  of 
Metcalf  v.  Mitchell,  70  L.  Ed.  384.  The  court  says  at  rage  391t 

"We  pass  to  the  more  difficult  truest  ion,  whether  Con- 
gress had  the  constitutional  power  to  impcee  the  tax 
in  question  and  this  must  be  answered  in  ascertaining 
whether  its  effect  ie  such  as  to  bring  it  within  the 
nurview  of  those  decisions  holding  that  the  very  na- 
ture of  our  constitutional  system  of  dual  sovereign 
governments  is  such  as  is^nlledly  to  prohibit  the  Fed- 
eral government  from  taxing  the  instrumentalities  of 
8 state  government,  and  in  a similar  manner  to  limit 
the  power  of  the  etstes  to  tax  the  instrumenta'1  it ies 
of  the  Federal  government." 

"Just  what  instrumental! ties  of  either  a state  or  the 
Federal  government  are  exempt  from  taxation  by  the 
other  cannot  be  stated  in  terrce  of  universal  applica- 
tion. Bat  this  court  has  repeatedly  held  that  those 
agencies  through  which  either  government  immediately 
and  directly  exercises  its  sovereign  powers  are  irraune 
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from  the  taxing  cover  of  the  other.  Thus,  the  eaploy- 
raent  of  officers  who  axe  egents  to  administer  its  laws 
(Collector  v.  Day,  suora:  Dobbins  v.  Brie  County,  16 
Pet.  435,  10  L.  ed.  1032;,  its  obligations  sold  to  raise 
public  funds  (Heston  v.  Charleston,  2 Pet.  449,  467  L.  ed. 
481,  487;  Pollock  v.  Parsers'  Loan  4 T.  Co.  157  U.  S.  429, 
585,  586,  39  L.  ed.  759,  830,  821,  15  Sup.  Ct.  Rep.  673), 
its  investments  of  oublie  funds  in  the  securities  of  pri- 
vate corporations,  for  publid  purposes  (United.  States  v. 
Baltimore  4 0.  R.  Co.  17  Wall.  323,  31  L,  ed.  597),  surety 
bonds  exacted  by  it  in  the  exercise  of  its  police  power 
( \mbrosini  v.  United  States,  1 87  TJ.  8.  1,  47  L.  ed.  49, 

3?  9up.  Ct.  Rep.  1,  13  Am.  Grim.  Ren.  639),  are  all  so 
intimately  connected  with  the  neeensarv  functions  of 
trovernnent,  as  to  fall  within  the  established  exemotion; 
and  when  the  instrumentality  is  of  that  character,  the 
immunity  extends  not  only  to  the  instrumentality  itself 
but  to  income  derived  fro®  it  (Pollock  v.  Farmers'  Loan 
A T.  Co.  and  Billespie  v.  Oklahoma,  sucra)  and*forbids 
an  occupation  tax  imposed  on  its  use  (Choctaw,  0.  A 0, 

R.  Co.  v.  Earriaon,  235  D,  S.  392,  59  L.  ed.  334,  35  Sup, 

Ct.  Rep.  37;  and  see  Dobbins  v.  Srie  County,  supra),* 

*Sxperienoe  has  shown  taat  there  is  no  formula  by  which 
that  line  may  be  plotted  with  precision  in  advance.  But 
recourse  may  be  had  to  the  reason  unon  which  the  rule 
rests,  and  which  must  be  the  guiding  principle  t<*>  control 
its  operation.  Its  origin  was  due  to  the  essential  reouire- 
■ ment  of  our  constitutional  system  that  the  Federal  govern- 
ment must  exeroise  its  authority  within  the  territorial 
limits  of  the  states;  and  it  rests  on  the  conviction  that 
each  government  in  order  that  it  may  administer  its  affairs 
within  its  own  sphere,  must  be  left  free  from  undue  inter- 
ference oy  the  other." 

*h  ile  it  is  evident  that  in  one  asneot  the  extent  of  the 
exemption  must  finally  depend  upon  the  effeot  of  the  tax 
upon  the  functions  of  the  government  alleged  to  be  affected 
by  it,  still  the  nature  of  the  governmental  agencies  or 
the  mode  of  their  constitution  may  not  be  disregarded  in 
passing  on  the  cruestion  of  tax  exemetion;  for  it  ia  obviouc 
that  an  agency  may  be  of  such  a character  or  so  intimately 
connected  with  the  exercise  of  a power  or  the  performance 
of  a duty  by  the  one  government,  that  any  taxation  of  it 
by  the  other  would  be  such  a direct  interference  ritn  the 
functions  of  government  itself  as  to  be  plainly  beyond 
the  taxing  power. * 

"It  is  on  this  principle  that,  as  we  have  seen,  any  taxa- 
tion by  one  government  of  the  salary  of  an  officer  of  the 
other,  or  the  rublic  securities  of  the  other,  or  an  agency 
created  and  controlled  by  the  other,  exclusively  to  enable 
it  to  perform  a governmental  function  is  prohibited,* 

There  can  be  no  Question  but  that  the  State  of  Jfissouri, 
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in  the  operation  of  its  penal  institutions,  is  performing  a srovern- 
mental  function.  It  is  just  ns  much  a part  of  the  governmental 
function  to  apprehend  and  incarcerate  criminals  for  the  protection 
of  itself  and  its  cit Irene  as  it  is  tp  provide  agencies  for  the 
pro  tret  ion  of  its  own  property  and  the  property  and  rights  of 
its  citizens.  As  a matter  of  fact,  it  is  only  by  the  apprehending 
and  incarcerat ing  of  the  criminals  that  it  can  protect  its  own 
property  and  the  property  and  rights  of  its  citizens.  These 
penal  Institutions,  as  an  am  of  the  State  in  carrying  out  its 
governmental  functions,  axe  generally  supported  by  taxation  and 
by  revenue  from  the  various  institutions.  The  amount  of  taxation 
necessary  for  the  support  of  such  penal  institutions  varies  in 
so  far  as  the  institutions  are  capable  of  producing  income  for 
their  o?m  support.  Revenue  raised  by  taxation  is  an  income  of 
the  State.  Money  derived  from  products  produced  and  sold  by  the 
various  penal  institutions  are  also  an  income  of  the  State.  Ho 
one  would  contend  that  the  Federal  government  would  have  a right 
to  levy  any  sort  of  tax  against  the  general  revenue  raised  by 
the  State  of  Missouri,  and  as  we  view  it,  they  would  have  no  more 
right  to  levy  any  sort  of  tax  against  products  or  incomes  derived 
in  the  management  of  its  penal  institutions. 

This  principle  is  not  new  and  has  been  generally  recog- 
nised in  the  exempting  from  Federal  income  taxes,  salaries  of 
state  officials.  The  salary  of  a state  off  ices* , however , at  the 
time  that  it  would  be  subject  to  income  tax,  is  the  personal 
property  of  the  officer,  and  has  ceased  to  be  property  of  the 
state,  ^heat  raised  by  the  Reformatory,  however,  never  ceases 
to  be  income  o*'  the  state,  when  in  its  original  state  or  represent- 
ed by  money  which  it  brings  upon  the  market . If  the  Federal 
government  cannot  tax  incomes  of  the  state  officials  because  it 
would  be  a burden  upon  the  stats,  then  it  is  hard  to  understand 
by  what  theory  the  Federal  government  could  tax  the  income  re- 
sulting from  state  property  and  the  operation  of  state  institu- 
tions, If  it  had  s right  to  tax  the  income  derived  from  the 
properties  of  the  State  of  '.iseo”Tit  then,  by  the  same  token, 
it  would  have  a right  to  tax  the  physical  property  of  the  State. 
This  it  certainly  cannot  do.  The  Federal  government  has  no 
right  to  tax  the  revenue  derived  by  the  State,  and  yet,  to  permit 
a tax  on  the  income  or  products  derived  from  state  properties 
would  be  in  effect  a tpx  on  a portion  of  that  revenue. 


It  is  therefore  the  opinion  of  this  Department  that  the 
liisBouri  Training  School  at  Boonville  is  an  agency  or  instrument- 
ality of  the  State  of  Missouri,  created  and  controlled  by  it 
exclusively  to  enable  it  to  perform  a governmental  function; 
that  the  Federal  government  would  heTe  no  authority  to  levy  any 
tax  on  such  instrumentality  or  agency.  In  view  of  that  holding 
this  institution  would  not  be  liable  for  any  processing  tax, 
whether  or  not  the  facta  are  such  as  would  bring  it  within  the 
purview  of  the  Federal  statutes  above  quoted. 


APPROVED: 


Very  yours , 

Assistant  Attorney  Geej^S'al."" 


Attorney  General. 


GAME  LAWS;  Legal  interpretation  of  still-hunting. 

V i. 1 f ni,  hiMT-n 


November  33,  1933. 


Honorable  Peter  H.  thick 
Prosecuting  Attorney 
ate. Genevieve  r'ounty 
P»te.  Genevieve,  Missouri 


led 


Dear  Birr 


Y mr  re  uest  for  an  opinion  dated  November  4,  was 
as  follows! 


"During  our  last  ot>en  deer  season,  Oot*. 
36,  37,  and  38,  a controversy  arose  be- 
tween our  (I  me  harden  and  a number  of  deer 
hunters  in  our  county,  on  vrhloh  question 
we  would  be  glad  to  have  a legal  opinion 
from  your  department. 

The  question  arose  over  the  interpretation 
of  the  phrase,  "or  to  take  deer  in  any 
manner  except  through  the  method  known  ns 
still  hunting* . as  used  in  section  8336, 


I am  Informed  the  facts  to  be-  That  a group 
of  deer  hunters,  stationed  several  of  their 
number  at  supposed  deer  crossings  and  the 
other  hunters  started  at  a certain  place  In 
the  woods  to  drive  deer  in  the  direction  of 
the  hunters  stationed  at  said  supposed  cross- 
ings, making  noise  In  brushes,  shooting  oc- 
casionally and  mim icing  the  barking  of  dogs; 
our  local  game  warden  contends  that  the 
method  of  hunting  as  above  set  out  is  not 
still  hunting  the  hunters  claim  th»t  suoh  is 
not  unlaV/ulT 


Universal  Dictionary  defines  •still  hunt*  as 
noiseless  hunting;  striking.  I have  not  at 
hand  definition  of  'still  hunt1  by  any  of  the 
Courts  of  our  land.  Kindly  1st  me  hear  from 
you  on  the  above  at  your  convenience." 

Sect  ion  8336  H.  8.  !*o.#  1939,  as  amended  by  the  laws  of 
1931,  page  337,  orovides  in  part  as  follows: 
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“Ho  person  except  Irsndowners  whan  hunt ing 
on  their  own  preraises  shall  hunt  or  hill 
deer  in  any  manner  except  through  the  use 
of  a gun  propelling  one  all-lead  or  lead 
alloy  or  soft-nosed  or  expanding  bullet 
or  hall  at  a single  discharge,  or  to  take 
deer  in  any  manner  except  through  the  meth- 
od known  as  still  hunting,  hut  at  no  time 
shall  it  he  lawful  to  shoot  at,  kill,  wound, 
or  capture  or  attempt  to  kill,  wound,  or 
capture,  any  d^er  while  taking  refuge  in  or 
swimming  through  the  water*  of  any  stream, 
pond,  or  lake,  or  between  one-half  hour 
after  sunset  and  one-half  hour  before  sun- 
rise, nor  shall  it  he  lawful  to  make  use 
of  a dog  In  hunting,  chasing,  taking,  or 
killing  deer." 

The  courts  in  this  country  haw*  never  defined  the  word 
still— hunt,  hut  Section  665  R.  H.  Ko< , 1929  provides  in  part  as 
follows  * 


"The  construction  of  all  statutes  of  this 
st^te  shall  he  by  the  following  additional 
rules,  unless  such  construction  he  plainly 
repugnant  to  the  intent  of  the  legislature, 
or  of  the  context  of  the  sane  statute:  First, 
words  and  phrase*  shall  he  taken  in  their 
plain  or  ordinary  and  usual  sense,  hut  tech- 
nical words  and  phrases  having  a peculiar 
nd  appropriate  meaning  in  law  shall  he  under- 
stood ac  ording  to  their  technical  import: * * 

* *. 

Funk  and  ^agnail’s  -lotionary  defines  still-hunt  thus: 

*p- till-hunt  - To  approach  or  pursue  noise- 
lessly; at  Ik;  a«,  to  still  hunt  deer.  To 
hunt  game  without  noise  or  by  stealth." 

Webster's  Dictionary  defines  still-hunt  thus: 

"htill— hunt  — A hunting  of  gome  In  a quiet 
manner,  or  under  cover;  st  aking.  The  pur- 
suit or  any  object  quietly  and  calmly.  To 
hunt  or  pursue  noiselessly  or  stsalthly;  to 
stalk.* 

The  sport  of  still-hunt  inf:  deer  is  described  to  me  by 
sn  old  sport sman  of  the  days  before  game  laws,  as  the  practice 
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of  going  quietly  to  a salt-lick  before  day  break , knowing  that 
deer  were  In  the  habit  of  visiting  this  looation,  the  hunter 
conceals  himself  quietly,  and  without  dogs  or  noise  waits  the 
approach  of  deer.  The  hunter  cautiously  select*  his  game,  being 
sure  to  pick  a buck  deer  of  the  proper  age  and  being  sure  that 
his  prey  is  no  other  object  or  animal  than  a select  deer. 

The  hunting  of  deer  lr.  any  other  manner  than  by  still- 
hunting 1b  dangerous  to  the  life  of  other  hunters  who  are  pur- 
suing their  ohosen  sport.  It  is  also  considered  more  sportsman 
like  to  pursue  your  game  rather  than  entrap  them*  This  1- gal 
method  tends  to  protect  our  wild  deer  from  extermiiu  tion.  Tbese 
were  the  reasons  for  the  passage  of  this  law  which  1b  the  Subject 
of  interpretation. 

In  con ''i dering  ; mother  statutory  prohibition  the  8t. 
Louis  Court  of  Appeals  in  Stats  v.  oh’-artsssna  40  8.  . (Td)  479 

1.  o.  48 , the  court  8:' id: 

"The  legislature  act  should  bo  given  such 
construction  aa  to  suppress  the  mischief 
and  advance  the  remedy,  and  to  suppress 
subtle  inventions  and  evasions  for  contin- 
uance of  the  mischief,  and  for  private  gain, 
and  to  add  force  and  life  to  the  cure  and 
remedy,  for  the  nubile  good.  * * * . It  ie 
true  that  a criminal  statute  is  oonn trued 
liberally  in  favor  of  the  defendant,  end 
against  the  atwte,  but  this  rule  affords  no 
warrant  for  a construction  out  of  harmony 
with  the  manifest  purpose  and  Intent  of  the 
statute. * 

The  hunters  described  in  your  letter  do  not  practice 
still  hunting,  hut  rather  praotioe  the  style  of  hunting  known  as 
th*  chase.  It  is  th*  opinion  of  thin  office  that  the  oourts  will 
follow  the  dictionary  definition  of  still-hunt  if  called  upon  to 
interpret  this  law. 


H aspect fully  submitted 


VU.  OSH  8AWY&U8 

Assistant  Attorney  General . 


APPROVED i 


ROT  UcKlTT.lIOX 
Attorney  General. 

•fOBsH 
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pay  Federal  processing  tax  on  wheat  raised  or 
purchased  by  it  and  milled. 
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Hon.  Stephen  3.  Hunter, 

Director  of  Penal  Institutions, 
Jefferson  City,  Missouri. 

Dear  Sir: 


December  38,  1933. 


We  are  acknowledging  receipt  of  your  letter  in  which 
you  state  as  follows: 


"Your  letter  of  November  10,  relative  to  process- 
ing tax  on  wheat  raised  by  the  Kiesouri  Training 
School,  received,  and  1 am  convinced  that  I should 
have  been  mere  explicit  in  my  inmiiry. 


The  Missouri  Training  School  made  arrangements  to 
have  the  mill  at  Boonville  process  the  wheat 
raised  by  the  Missouri  Training  School , reducing 
it  to  flour,  and  the  flour  that  wee  to  be  made 
out  of  this  wheat  raised  by  the  Training  School 
was  to  be  used  in  bread  making  at  the  institution, 
and  the  offal,  or  the  bran,  was  to  be  used  in 
feeding  the  dairy  cows  belonging  to  the  Missouri 
Training  School. 

The  processing  tax  that  the  Collector  of  Internal 
Revenue,  at  Kansas  City,  said  we  would  have  to 
pay  was  on  the  flour  that  would  be  made  from  the 
wheat  raised  on  the  lands  farmed  by  the  Missouri 
Training  School.  I felt  efuite  sure  that  if  we 
milled  this  wheat  ourselves  there  would  be  no 
processing  tax,  but  when  we  take  the  wheat  to  the 
mill  at  Boonville  and  pay  them  to  reduce  the 
wheat  to  flour,  the  Government  demands  a process- 
ing tax. 

You  might  look  at  the  ouestion  even  in  this  way: 
suppose  that  the  penal  institutions  bought  wheat, 
then  made  a contract  with  the  milling  company 
here  in  Jefferson  City  to  grind  this  wheat  and 
reduce  it  to  flour,  and  all  the  flour  and  bran 
that  is  made  in  the  processing  of  the  wheat  into 
flour  would  be  used  by  the  penal  institutions; 
then,  would  we  owe  the  processing  tax  on  the 
flour  made  from  this  wheat  in  this  way? 


If  we  owned  the  mill  and  ground  the  wheat  our- 
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selves,  it  see  ns  we  would  not,  but  the  Internal 
Revenue  Collector  contends  we  owe  it  if  the 
wheat  is  ground  in  some  mill  not  owned  by  the 
penal  institutions.  It  should  not  male  any  diff- 
erence whether  we  grew  the  wheat  or  bought  it  as 
to  whether  we  should  pay  the  processing  tax. 

I am  making  this  explanation  so  that  you  may  better 
understand  what  I had  in  mind  as  to  processing  tax." 

On  November  10th,  in  our  fisst  opinion  upon  this  question, 
we  ealled  your  attention  to  some  Federal  decisions  which  held 
that  the  Federal  Government  has  no  right  to  levy  or  exact  a tax 
from  the  states  or  their  political  subdivisions.  This  general 
proposition  is  well  recognised.  We  do  not  believe  that  it  would 
serve  any  useful  purpose  to  requote  those  decisions  in  this  reply. 

As  pointed  out  in  the  first  opinion,  the  processing  tax 
is  levied  against  the  individual  who  does  the  milling  or  other 
processing.  There  cannot  be  any  question  but  that  the  Missouri 
Training  Sehool  at  Boonville,  as  covered  fully  in  the  first 
opinion,  is  a department  of  the  8tate  of  Missouri,  and  a tax 
of  any  nature  against  this  institution  would  be  a tax  against 
the  State  of  Missouri.  If  the  Missouri  Training  School  at 
Boonville  were  subject  to  a processing  tax,  then  we  believe  it 
would  be  subject  to  that  tax  on  wheat  which  it  milled,  regard- 
less of  whether  it  grew  the  wheat  or  whether  ir  purchased  the 
wheat.  On  the  other  hand,  sinee  it  is  exempt  from  taxation 
as  being  an  instrumentality  of  the  State  of  Missouri  it  makes 
no  difference  whether  the  wheat  which  is  mills  is  raised  upon 
its  farm,  or  whether  the  wheat  is  purchased  from  an  individual 
and  then  milled.  The  processing  tax  is  levied  upon  the  actual 
milling  and  it  Is  immaterial  where  the  wheat  is  grown  or  where 
the  wheat  is  milled.  The  levying  of  this  tax  on  wheat  ’•urehaeed 
and  milled  by  you  is  just  as  much  a tax  upon  the  State  of  Missouri 
as  if  the  wheat  had  been  produced  by  the  institution. 

Ve  are  therefore  of  the  opinion  that  in  view  of  the 
Federal  Governments  lack  of  power  to  tax  the  State  of  Missouri 
or  its  institutions,  the  Missouri  Training  School  at  Boonville 
cannot  be  required  to  pay  a processing  tax  upon  wheat  which  it 
mills,  regardless  of  where  the  wheat  is  grown  and  regardless 
of  where  the  wheat  Is  milled.  In  view  or  the  position  of  the 
Internal  Revenue  Collector  on  this  matter,  I believe  it  would 
be  proper  for  you  to  suggest  to  him  that  In  as  mu  oh  as  the 
Attorney  General  of  Missouri  has  advised  you  that  no  tax  is 
due  from  your  institution,  that  he  obtain  an  opinion  from  the 
Attorney  General  of  the  United  States  upon  this  question  with 
the  view  of  avoiding  any  difficulty  over  the  collection  of  this  tax. 


APPROVED : 


is*/ 


— V 


/ 

Assistant  Attorney  Gpn^al , 


Attorney  General. 


V u 


"Foreign  insurance  companies  may  only  i 
in  conformity  to  the  Missouri  Laws. 


January  20,  l.,33 


Mr.  Jos.  B.  Thompson, 

Su  ) 1 1 . Insurance  De p 1 1 . , 

Jefferson  City,  Missouri* 

Dear  Sir:- 

Your  letter  of  J mu;  ry  13,  1933  requesting  an  o inion  has  been 
received  and  is  as  follows: 

‘•"Can  a foreign  mutual  fi  e Insurance  company 
authorized  by  the  laws  of  the  state  of  its  c rec- 
ti n to  i 3 sue  a non- a as  s s able  ■ o 1 i cy  and  lie en s ed 
to  do  business  in  Missouri  under  Article  6 of  the 
Missouri  Insurance  La  s issue  a non-?  sessable 
policy  in  the  state  of  115  -souri." 

section  459 C,  B»  B*  Mb#  19- 9 . ith  reference  to  foreign  corpora- 
tions doin'  business  In  Missouri  rovides: 

"Bush  corporations  sir  11  be  subjected,  to  all.  the 
liabilities  , restrictions  nd  duties  which  are 
or  may  be  imposed  upon  corporation  of  like  charac- 
ter organised  under  the  general  laws  of  this  state, 

;tnd  shall  have  no  other  or  gr-~-  ter  powers,  And  no 
foreign  corporation  established  or  maintained  in  any 
way  for  pecuniary  profit  of  its  stockholders  or 
members  shall  engage  in  any  business  other  than  that 
expressly  authorized  in  its  charter,  or  by  the  law 
of  this  state  under  vhich  it  may  come," 

Section  5796,  . S.  Mo.  1329  prohibits  a mutual  insurance  eomoany 

rron  is  uing  non-ass  s sable  policies. 

Foreign  insurance  companies  doing  business  in  this  state  cannot 
exceed  the  powers  end  duties  granted  to  domestic  corporations. 

The  Supreme  Court  of  Missouri  en  banc  in  Head  v.  Insurance  Co., 
s41  Mo.  433,  1 • c . 413,  in  passing  upon  this  question  sidi 

"It  has  been  repeatedly  rule-  in  this  state  since 
the  enactment  o"  (no  sections  5741,  4536,  4539,  n.S. 

Mo.  1329)  that  foreign  insur  nee  conpanie.  admitted 
to  carry  on  their  business  in  this  st  te  can  on"y  con- 


£ 


tract  within  the  limits  presc  ibed  by  our  statutes 
and  that  in  the  conajuat  of  the  business  under  the 
license  granted  by  thTs  £ti< te/  they  snail  be  subjec- 
ted to  all  the  liabilities,  restric  ions  and  duties 
which  are  or  rc-  y be  imposed  upon  corporations  or  like 
character  or  ; an! zed  under  the  general  if ws  of  this 
state,  rnd  shell  have  no  other  or  greater  po  ers. 

The  effect  o^  these  decisions  is  to  ’.rite  into  ev  *ry 
Insur:  nee  contr  ct  made  b a foreign  insurance  com- 
pany, so  }.icens  d,  in  this  st  te,  all  of  the  provisions 
of  the  statutes  of  this  state  a >pu  tenant  to  the  mak- 
ing or  such  contr  ct  and  "<h  oh  define  :.nd  measure  the 
reciprocal  rights  xnd  duties  of  the  psrtie  thereto. 

'The  e statute  are  declaratory  the  public  policy  of 
this  st  to,  nd  inhibit  the  doing  of  the  business  of 
insurance  in  this  state  by  ny  corporation  c ntrary  to 
t^el  regui  tions  by  annulling  al  the  stipulations 
which  offend  the  provisions  o:"  the  statutes.  Cravens 
v.  Insurance  Co.  t_48  Mo*  585." 

An  insurance  contract  which  is  made  in  this  state  by  a corporation 
doing  business  undr-r  license  from  thi.  st;.  e cannot  be  allo  -cd  to 
introduce  into  its  policy,  terras  Which  are  'orbidden  such  corpo- 
ration our  1?.  s.  r s v.  Fidelity  liutu  l j Ld  Association 

94  Mo . A p peal s , 30b. 

The  lest  word  on  this  subject  was  written  by  the  Kins  s City  Court 
of  Appeals  in  l«e  d v.  Banks  £ rings  Life  Insurance  Co.,  14  S.Vrf. 

(id)  6.r,  l.o.  6 57, in  the  following  languages 

"It  has  been  held  that  foreign  insurance  companies 
who  do  business  in  this  state  do  so  not  by  right  but 
by  grace  and  must  make  their  business  conform  to  our 
laws." 

toe  therefore  hole  that  a foreign  mutu.  1 fire  insurance  company  doing 
business  in  this  stat  cannot  issue  a non-ass-:  s able  policy. 

Yours  very  truly. 


FRAMKLM  Em  liEAGAl 
Ass’ t . Attorney  General 


Approved* 


FEE/ ah 


ROY  MeKITTKICK 
Attorney  General 


/ / 

SHERIFF  * S FEES 


— Section  1870,  and  Section  11789, 


R.S.  Mo.  1929 


Hon.  David  &•  lapey 
Proseouting  Attorney 
Houston,  Missouri 


Dear  Sir: 


Tour  letter  of  January  14,  1933  addressed  to  the  Attorney 
General  has  been  handed  the  undersigned  for  attention.  In  your  letter 
you  recite  the  following  facts: 

"Texas  County  by  the  census  of  1930  had  a population 
of  18,580. 

"Is  the  Sheriff  entitled  to  charge  and  collect  his 
per  diem  of  three  dollars  for  attendance  upon  courts 
of  record  for  each  day  that  the  Probate  Court  and 
the  County  Court  are  in  session.  If  the  sheriff  is 
not  (in  person  or  by  deputy)  In  actual  attendance? 

"Since  the  statute  makes  it  part  of  his  duty  to  at- 
tend, I take  it  the  presumption  is  that  he  did  his 
duty  aid  the  burden  would  rest  upon  the  county  to 
show  that  he  was  not  in  attendance. 

"May  the  Probate  Court  and  the  County  Court  by  order 
direct  that  the  Sheriff  not  attend  and  thus  relieve 
the  county  from  the  payment  of  the  per  diem,  or  has 
the  Sheriff  the  right  in  the  fact  of  such  an  order 
to  actually  attend  (in  person  or  by  deputy)  and  In- 
sist upon  his  right  to  three  dollars  per  diem  for 
such  attendance?" 

The  law  of  this  state  imposes  a duty  upon  the  Sheriffs  in  the 
counties  of  this  State.  Section  1870,  R.  . Mo.  1929,  provides; 

"The  several  sheriffs  shall  attend  the  courts 
held  in  their  counties  exoept  where  It  shall 
he  otherwise  directed  by  law.' •*  ***  M * 

Section  11789,  R.S.  Mo.  1929,  provides  for  the  fee  of  sheriffs 
and  among  fees  provided  for  therein  is  the  following: 

•*  ***  por  attendance  each  court  of  record  or  crim- 

inal court,  and  for  each  deputy  actually  employed 


In  attendance  upon  such  courts,  the  number 
of  such  deputies  not  to  exceed  three  per 
day,  $3*00*  ***  " 

This  section  further  provides  that: 

"In  all  oounties  of  this  state,  which  now 
have  or  may  hereafter  have  a population  of 
more  than  50,000  inhabitants,  and  less  than 
125,000,  the  sheriff  shall  not  be  allowed  the 
fee  of  $3*00  for  himself  or  deputies  for  at- 
tendance, on  the  county  or  probate  court,  ex- 
cept for  such  days  as  such  court  shall  by  an 
order  request  such  attendance • " 

It  will  be  observed  that  the  latter  part  of  this  Section  only  applies 
to  counties  having  a population  of  more  than  50,000* 

Section  1070  Is  a part  of  Chapter  9,  Article  1 of  the  Statute, 
designated,  "Courts  of  Record  The  County  and  Probate  Courts  are 
Courts  of  reoord,  and  therefore  referred  to  in  Section  1870  by  the 
language  each  court* 

The  Sheriff,  having  the  duty  imposed  upon  him  by  the  Statute 
as  aforesaid,  to  attend  each  court  and  there  being  no  statutory  enact- 
ment relieving  him  from  such  duty.  In  oounties  of  less  than  50,000  in 
population,  it  Is  the  opinion  of  this  department  that  the  Sheriff  would 
be  entitled  to  his  fees  for  suoh  service* 


If  the  Sheriff  was  derelict  In  his  duty  and  wilfully  failed 
or  neglected  to  perform  the  services  required  of  him  by  law,  he  could 
and  should  be  proceeded  against  for  a neglect  of  his  offioial  duty. 

In  that  event,  we  seriously  doubt  his  ability  to  recover  when  not  in 
actual  attendance  upon  the  court. 


The  Legislature  has  prescribed  the  duty  of  the  Sheriff  as  a- 
bove  set  forth,  and  only  through  an  act  of  the  Legislature  could  such 
duty  be  modified  or  changed.  In  our  opinion,  your  County  Court  would 
be  without  authority  to  order  the  services  of  the  Sheriff  with  respeet 
to  his  duties  of  attending  the  Courts  of  record  in  your  county, dis- 
continued. 


Yours  very  truly, 


CARL  C.  ABINGT0N 

CCAtER  Assistant  Attorney-General 

Approve  d 

Attorney  General 


'RIFF'S  FT 


Section  1870,  and  Section  11789,  R,  S,  Mo 


February  27,  1933, 


Hon.  Owen  0.  Rawlings 
Prosecuting  Attorney 
Marshall,  Missouri 


lb. 


Dear  Mr.  Rawlings i 

Your  request  to  the  office  of  the  Attorney- 
General  dated  February  23rd,  has  been  handed  the 
undersigned  for  attention.  You  ask  advice  upon  the 
following  matter,  to-wlt : 


"a. -Gan  the  County  Court,  without  the  attend- 
ant and  assistance  of  the  sheriff,  legally 
open  and  transact  business  as  a Court* 

b.-lf  the  sheriff  must  be  present  to  open 
court,  is  it  necessary  that  he  remain  con- 
tinuously during  the  sitting  of  the  Court, 
i.e.  must  the  theriff  be  present  all  day 
every  day  of  such  court? 


c. —Is  the  sheriff  entitled  to  his  fees  for 
attending  suoh  court,  even  during  such  times 
as  he  does  not  personally  attend  andm.it  upon 
the  Court?  * 

On  January  25,  1933,  the  writer  prepared 
a request  opinion  for  Hon.  David  E,  Impey,  Prosecuting 
Attorney,  Houston,  Missouri,  on  the  same  subject  matter 
which  we  believe  will  answer  the  inquiry  made  by  you,  and 
as  stated  above,  We  are, therefore,  enclosing  a oopy  of 
said  opinion  herewith. 


vrs- 


Yours  very  truly, 


CARL  C.  ABIHGTQTI 
Assistant  Attorney-General. 

CCA  I EG 

Enc, 


OPERATOR  Hr;  Oil  UFFISUR 


Uarnag-  ra«uirtfl,  but  m.  11SU£&Z  ^Vtainr 

ablo  in  either  case  under  age  of  eighteen. 

q 7 (■  ' ■ ^ / '?  -<  7 


April  7,  1935. 


Hon.  r.  J.  Iffrig 
(eprooont.  tive,  3t.  Charles  County 
Hsus  e of  ■ *;;■  resent  tires 
Jefferson  City,  Missouri 

osar  Hr,  if frig* 

Answering  your  letter  of  harols  30,  1933,  enolosing 
a letter  from  Mr.  Joo  Huellewig  of  Ct.  OSxurles  County,  relative 
to  Oliver  Mahon *e  right  to  drive  a bus  transporting  school 
children  to  and  fr  a school*  In  Mr.  Hkkelle*i& 1 s letter  he 
eta  tec  that  Oliver  Mahon,  ■srho  has  been  or  vriehea  to  drive  ©. 
school  bus,  is  sixteen  year:;  old. 

m&9T  Section  7759,  R,  9,  Mo.  1939,  under  the  head* 
i®&  of  "Definitions",  an  "operator"  Is  defined  to  be,  "Any 
person  who  operates  or  drives  a motor  vehicle." 

U!od or  the  same  section,  a Chauffeur*  is  defined  * s, 

" n operator  (a)  who  operates  a motor  vehicle  in 
the  transport;- 1 ion  of  pereone  or  property,  and 
wbo  receives  Dampen nation  for  such  service  in 
va^ee,  enlaar- , oomi  scion  or  fare,  or  (b)  who  as 
owner  or  employee  operate©  a motor  vehicle  carry  in*; 
pewNDgais  or  pro  erty  for  lire." 

Both,  an  "operator"  and  " chauffeur*  are  required  to 
secure  ■ 11 cone 0. 

iection  77436,  R.  6.  Mo,  1939,  states, 

"so  certificate  as  a registered  operator  shall  be 
Issued  to  any  person  under  the  age  of  eighteen 
yeartj.  " 

section  7765,  h.  S.  e>.  1939,  states  that, 

" iO  certificate  of  registration  a©  chauffeur  shall 
be  Issued  to  any  person  under  the  age  of  eighteen 


Son.  P,  j.  Iff  rig 


*P*tl  7,  1035* 


ie  our  opinion  frota  the  fore;  roin^  thet  no  on*  under 
the  ag©  o..  ei^htsor;  years  con  operate  a tat*  for  school  districts 
t^r.t  carry  pupil a b&dfcw&rd  and  forward,  as  be  cannot  c ecure  a 
xi cense  ££  c.  chauffeur*  on  account  of  his  age,  and.  it  would  be 
illegal  for  hiia  to  drive  a hue  under  that 


Very  respectfully. 


h& i i a t ant  Attomey-u<mo  ml  • 


A* dUQVdDi 


Attorney-General. 


Ufci-UhO 


INHRRITANC 


: Tm  rcl.  * Jol&soa, 
ttorney  at  Lee, 
orvoorn  *illdi»fi, 
prlnr^tola,  teoourl 


rt<1  . . IMa  department  la  In  reeel  t of  your  l otter  of 

■rU  vil  in  eftleli  you  re<?ueet  a ruling  fw  this  offieo  as  to  t-  , 
tAxAtlco  of  © all' , Your  latter  is  as  folloni 


^ *T3m  mttk  paro^rrepb  of  bar  el  11  in  as 
follocioi  ft  ;ivo  ttfl  bouoeth  to  avia  and 
;jora  ch  ab,  >f  prlngn«ld(  leeourl . t1  o 
«*s  of  Fl  vo  hoaao&O  Doners'* 

ora  ©!  aeb  narked  Ir  said,  beeuest  Is  a niece 
of  the  teetetrlx  as4  avid  rsofcmab  is  Lor  hue 
rol/ated  to  testatrix  only  by  ear rlsgs 


uoetiocs 

**•»* 


;a3»  ShtXiJfi  tilts  bo -asst  bo 


’’Thors  is  no  ueetlna  but  that  in  this  state 
when  n husbesid  and  v?l  f©  take  os?  estate  b’?  the 
if  tlrety  they  hold  not  as  separate  lad  Ivt  duels 
ani!  by  aoistlos  but  as  on©  person  oaofi  J^oldiiuK 
* ,o  sSiole  of  1 t*  'or  this  oorpese  they  ir.ro  a 

unit  and  jpoo  the  death  of  oithor  the  entire 
©state  belongs  to  the  ears Ivor,  it  !a  also  soli 
dttobjiflhtfi  il&z  th«*  ho  an  by  tha 

entirety  in  ^ psoiil  e©  well  as  la  r el  -roporty. 

T»^,  orfl*  U»1  . »*  .\pp«  069;  Jshnstob  ?.  John- 
ston, 173  -■*  33.  i * 2c  mwh  »n  estate  the  htsabsnd 

™ ®**®  <w.  a oort  or  a ssraf^bls  tnh+i^» 

ost,  out  the  shale;  and  therefore,  the'  loath  of 


(Lr*  .'.rob  a*  .:ohn&>n) 
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ono  Jto?  « the  other  still  holding  the 
rffiolo  so  before  with  no  nno  to  efcam  it. 

( lleon  v.  root.  ICC  o*  311,  319; 

Frost  v#  'root,  FOO  o*  474*  4G0>." 


roar  further  authority  so©  ^oldhcwg  ltrblng 
Corapany  v*  Tsylor,  909  to*  a*,  1*c*  Id* 

‘'notion  678  n*  3*  of  o*  1389  prowl  dee  ne 

foil  ones 

* hen  property,  or  any  beneficial  Lntcroot 
t horn  In  or  lnoone  t’  erefror.  ;osc  a by  any 
eueh  transfar  whore  tho  amount  of  property, 

1 it  ore  ot  or  lnoone  aha  11  oxoood  In  value  the 
exaarttnn  h^rolnnfto  • opeoiflol  and  shall  not 
oh-oooG  In  value  twenty  thousand  dollars,  the 
tax  hereby  incased  shell  be  es  follows: 


hen  t’o  person  or  persons  to  wh ora  such 
property  or  any  beneficial  interest  therein 
peso  o shall  be  in  any  other  degree  of  eollat- 
oml  ooasargulnlty  than  ae  heroin:  ofioro 
stated,  or  shall  be  a stronger  In  blood  to 
the  decadent,  or  shall  be  s body  poll  tie, 
association,  institution,  or  corporation,  at 
the  rate  of  five  ^ar  cantura  of  t*o  cloer 
aervet  value  >f  such  property  or  In tors at 
therein*  * * • • 


Therefore,  it  is  tho  ruling  of  this  offloe 
t’at  the  be  -Moet  bo  taxod  ot  the  rato  of  fir  or  cent  with  no 
doductl'  no* 


Tours  vary  truly. 


ar  n v 


jfh?  r*  EoinuR,  jt«, 
sc  latent  ntomey  Oencml 


,rgi  u 


* tomoy  “oneraS 


INSWANCK  DEPARTMENT!  .'hat  constitutes  an  Insurance 

contract  and  the  doing  of 
Insurance  business  In  this  state* 
Penalty  for  transacting  insurance 
buslnoss  In  this  state  without 
authority. 


■.ay  12,  1933 


Insurance  Department 
Jefferson  City, Missouri 


Gentlemen* 


Receipt  of  your  letter  dated  April  12,  1933,  Is 
acknowledged.  The  letter  Is  as  follows* 

" A number  of  unlicensed  companies  are 
attempting  to  do  business  in  Missouri 
both  by  mall  and  through  representatives. 

The  literature  of  two  of  those  companies. 

The  National  aid  Association  and  Lincoln 
Aid  Association,  Is  enclosed, 

e should  like  your  opinion  as  to  whether  the 
business  transacted  by  such  companies  is 
insurance  within  the  meaning  of  the  ..issourl 
i tatutes.  If  It  Is  insurance,  what  steps 
can  be  taken  to  prevent  solicitation  of 
members  In  this  state. 

Is  It  permissable  for  unlicensed  Insurance 
com  anias  to  advertise  and  solicit  business 
through  radio  stations  located  within  the 
state?" 


Attached  to  your  letter  Is  a purported  application 
for  certificate  of  membership  In  Lincoln  Aid  Association 
of  Wilmington, Delaware;  also  copy  of  purported  form  of 
certificate  or  contract  presumed  to  be  In  use  by  the 
Lincoln  Aid  Association;  also  attached  to  your  letter  In 
connection  with  the  foregoing  are  various  promotion 
circulars;  a letter  of  the  president  of  the  company  with 


Insurance  Department 
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May  12,1933 


reference  to  prospective  salesmen  for  the  company  and  also 
magazine  advertising  used  by  the  Lincoln  Aid  Association* 

Also  attached  to  your  letter  are  substantially  the  same 
application,  certificate  and  literature  of  the  National 
Aid  Society,  said  to  be  Incorporated  under  the  laws  of  the 
State  of  Indiana. 

The  purported  application  for  certificate  of 
membership  in  the  Lincoln  Aid  Association  states  that  it  1st 

"Application  for  Certificate  of  membership  in 
Lincoln  Aid  Association  of 
Wilmington,  Delaware", 

then  follows  space  for  name  and  address  of  the  applicant,  name  and 
address  of  beneficiary. 

It  Is  further  stated  in  the  application  that  the 
application  shall  be  considered  a part  of  the  contract  for 
membership. 


It  is  further  stated  in  the  application* 

"It  Is  also  agreed  that  there  will  be  no 
liability  on  the  part  of  the  Association 
unless  and  until  the  certificate  of 
membership  is  issued  and  delivered  to  me, 
while  I am  alive  and  in  good  health, 
free  from  disease  and  that  no  liability 
shall  exist  against  the  Association  if 
any  of  the  answers  to  the  above  questions 
relative  to  my  health  on  the  date  below 
are  found  to  be  untrue," 

The  application  further  appoints  and  constitutes  the 
board  of  directors  or  a majority  thereof  as  attorney  in  fact 
for  the  applicant,  to  cast  the  vote  of  the  applicant  at  any 
meeting. 


The  form  of  certificate  or  contract  states  that  the 
Lincoln  Aid  Association  agrees  that  for  the  consideration 
of  a membership  fee  of  4.00  and  a registration  fee  of  ■Jl.OO, 
the  application  executed  by  the  member  and  the  further 
payment  of  all  amounts  required  to  be  paid  under  the  conditions 
of  the  certificate  during  Its  continuance,  the  person  named 
In  the  certificate  (thereinafter  to  be  called  the  momber)  Is 
ontit-l  d to  all  benefits  as  provided  In  the  by-laws  of  the 
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association  and  In  the  event  of  the  natural  or  accidental 
death  of  the  member,  the  beneficiary  named  In  the  certificate 
or  contract  Is  entitled  to  the  benefits  designated  In  a 
schedule  sot  out  on  the  face  of  the  cert  If 1 cate, to- wit ; 

"Persons  from  1 to  10  years  Inclusive,  iSOO.OOj 
11  to  55  years  Inclusive,  £1,000.00; 

56  to  65  years  Inclusive,  $750.00; 

66  to  70  years  Inclusive,  $500,00; 

71  years  and  over, Inclusive , 250.00*" 

Provision  Is  made  for  the  payment  of  disability 
benefits  when  such  disability  Is  suffered  through  violent, 
external  and  ourely  accidental  means  and  a schedule  of  the 
amounts  to  be  oald  for  such  disability  Is  set  out  on  the  face 
of  the  certificate  or  contract;  then  Is  provided  n space  for 
the  name  of  the  Company,  Its  registrar  and  president , 

Certain  purported  by-laws  are  printed  on  the  certificate. 
Section  2 of  article  I of  the  by-laws  states: 

"lection  2.  Purpose  - To  unite  reputable  men 
and  women  who  are  wage  earners,  for  the  purpose 
of  glvin  aid  to  the  widows,  creditors  end  those 
dependent  on  Its  deceased  members.  " 

faction  4 of  Article  I of  the  by-laws  provides  as 
follows : 

"Section  4.  Certificates  - chen  on  application 
Is  accepted  by  this  association  and  the  membership 
fee  In  advance  is  paid,  the  association  will  Issue 
to  such  applicant  a certificate,  but  no  liability 
shall  arise  thereon  against  the  association,  nor 
any  benefit  be  due  to  the  applicant  until  the 
issvtance  of  such  certificate  and  Its  delivery  to 
and  acceptance  by  the  applicant,  vihile  such 
applicant  is  alive  and  In  :ood  health," 

Artlclo  IV  provides  for  the  amount  of  benefits  to  be 
paid  members  under  certain  contingencies. 

Article  V of  the  by-laws  provides  in  part  as  follows: 

"Section  1,  When  a death  or  permanent  disability 
shall  occur  to  a member  to  whom  this  contract 
is  issued  and  the  association  is  liable  therefor. 


Insurance  Pepartmeht 


4 


•lay  IS,  195S 


It  shall  be  the  duty  of  each  member  to  make 
a contribution.  If  the  directors  deem  It 
necessary,  which  contribution  will  be  51,00, 

This  Is  the  only  time  a contribution  is 
required,  except  for  expenses," 

The  our  port  or  Article  V Is  explained  at  the  dose 
thereof  by  the  following: 

"Guaranteed  costs:  Tho  above  section  provides 

that  In  no  case  can  the  directors  call  on  the 
members  to  contribute  more  than  5l,00  a month 
for  death  claims,  making  the  guaranteed  cost 
for  death  claims  not  to  exceed  512,00  yearly. 

There  is  absolutely  no  other  contributions 
called  for,  accept  expenses  and  even  that  Is 
limited  to  an  amount  not  to  exceed  r4.00  during 
any  twelve  month  period," 

Section  1 of  Article  VI  of  the  by-laws  provides  for 
the  giving  of  notice  to  the  seoretary  of  tho  association  In  case 
of  death  of  a member, 

article  VII  of  the  by- lav/s  provides  that  upon  death  or 
permanent  disability  of  a member  of  tho  association,  who  Is  a 
member  In  good  standing  the  secretary  shall  mail  the  beneficiary 
blank  proof  of  claim  which  shall  be  completed  and  filed  with 
the  association  and  If  the  claim  la  approvod  by  the  directors 
of  the  association,  the  secretary  of  the  association  shall 
notify  the  members  of  the  fact  that  a contrl butlon  Is  due.  If 
a sufficient  amount  Is  not  already  in  reserve  to  pay  the  claim 
and  It  Is  further  provided  In  such  Article  VII  that: 

"livery  member  of  this  association  shall,  within 
thirty  days  after  the  mailing  of  any  notice,  of 
contribution,  pay  the  amount  thereby  requested 
from  him  or  her,  and  the  failure  so  to  do  shall 
ipso  facto  stispand  the  momber  so  falling  from 
ell  rights  and  benefits  in  this  association", 

Section  2 of  Article  VII  of  tho  by-laws  reeds  as  follows: 

"bection  2,  All  payments  made  by  any  member  now 
or  hereafter  are  voluntary  contributions  for  the 
purpose  of  aiding  members  of  this  assoclatl on, and 
to  take  care  of  expenses  of  said  association". 


Insurance  Department  -5-  *4ay  12 , 1933 


Section  4 of  Article  VII  of  the  by-laws  roads: 

"lection  4.  It  is  the  pvrnose  and  object  Of 
this  association  to  furnish  protection  to 
the  benef iciorlos  of  the  members  hereof, 
dofore  a person  is  eligible  to  become  a 
member,  it  is  absolutely  necessary  that  they 
be  In  ood  health,  free  from  any  disease  or 
disability". 

; action  5 of  article  VII  undertakes  to  fix  the  t'me 
within  which  suits  may  be  brought  against  the  association  on 
account  of  matters  arising  out  of  the  certificate  or  contract. 

The  certificate  or  contract  recites  that  the  Lincoln 
Aid  Association  in  chartered  by  the  State  of  Delaware.  e 
take  it  therefore  that  !t  1b  n corporation  organized  under  the 
laws  of  the  ftate  of  Delaware . The  liabilities  provided 

for  in  the  certificate  or  contract  ere  t>e  liabilities  of 
the  Lincoln  Aid  Association.  It  Is  recognized  in  the 
certificate  that  suits  'nay  be  brought  against  the  association 
growing  O'  t of  the  certificates  is;ued  by  it.  hlle  It  ts 
stated  In  the  certificate  that  the  payments  made  by  the 
members  ara  voluntary  contributions,  yet  it  is  also  provided 
that  members  who  fall  to  pay  those  contributions  lose  all 
of  their  ri  hte  of  membership  In  the  aasociati on.  There 
is  nothin  in  the  certificate  or  contract  which  bears  any 
resemblance  to  reciprocal  or  inter- insurance  between  persons 
who  voluntarily  band  tSiems^lves  together  to  Insure  each  o'hor. 

A contract  of  insurance  Is  defined  In  Words  and 
ThraseB,  Volume  4,  page  348,  as  follows! 

"An  ordinary  'contract  of  insurance*  Is  defined 
as  an  agreom  nt  to  pay  a Iven  sum  on  the 
happening  of  a particular  event,  contingent 
on  the  duration  of  human  life  in  consideration 
of  the  Immediate  payment  of  a smaller  sum 
or  a certain  equivalent  periodical  payment." 

i'he  foregoing  is  the  general  definition  of  n 
contract  of  Insurance  accepted  by  all  of  the  authorities  in 
this  countyy.  fee 
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Plrics  v.  first  Russian  Slavonic  Greek  Catholic 
benevolent  lociety,  83  N.  J.  bq.  29 ) • 

Tourtlott  v.  Insurance  Company,  126  Me,  ll8j 

Baltimore  Life  Insurance  Company  v.  iloyd 
(Del.)  91  A.  653,  655; 

Attorney  General  v.  Osgood,  144  M*  S.  377, 

It  is  our  opinion  ^hat  the  foregoing  certificate  If 
and  w^en  issued  to  on  Insured  by  the  Lincoln  Aid  assoc  ’at!  on, 
would  bo  on  fn?uronce  contract  and  If  applied  for  in  and  delivered 
to  o resident  of  the  tato  of  l'  ssourl  would  constitute  a 
transaction  of  insurance  business  within  the  me  an  in  g of  the 
•Jissouri  statutes. 

If  such  business  Is  conducted  in  this  state  without 
authority  from  the  . uperlntendent  of  Insurance,  any  agent  or 
solicitor  for  the  company  who  acts  for  them  as  agent  or 
solicitor  in  this  state,  could  ba  prosecuted  by  virtue  of 
faction  590Q,  Revised  c-tatuten  ilssouri,  1929* 

Any  person  or  persons  acting  as  agents  or  solicitors 
for  any  such  company  not  licensed  to  do  business  in  this  state 
where  such  agency  or  solicitation  is  carried  on  or  made  by 
means  of  a radio  located  in  this  state,  would  be  guilty 
under  the  provisions  of  said  Lection  5908. 

I1  he  purported  application  and  certificate  in  use  by 
the  National  Aid  ‘ociety,  submitted  with  your  letter,  are  In 
substance  the  seme  In  character,  form  and  moanin'-  as  the 
application  and  certificate  of  the  Lincoln  Aid  Association 
and  what  is  said  as  to  the  Lincoln  Aid  Association  application 
and  certificate  applies  equally  to  the  application  and 
certificate  of  the  National  Aid  Society* 

e are  retui*nlng  you  herewith  the  files  and  exhit  Its 
transmitted  to  ue  with  your  letter  of  April  12,  1933, 

Very  truly  yours, 

0IL8KHT  LAM8 

Assistant  Attorney  General, 


APPROVHDl 

ROY  McKITTRICK 

A 1 1 or n oy  General. 
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Hon*  manual  Hichason, 

Judge  of  the  Probate  Court f 
Washington  County, 

Potosl,  Missouri. 


Dear  Jir: 


This  department  acknowledges  receipt  of  your  letter  of 
key  8th  in  which  you  make  the  following  requests i 

"Is  inheritance  tax  due  the  Gtate  of 
Missouri  on  property,  otherwise  subjeot 
to  the  tax,  but  which  Is  a part  of  the 
estate  of  a deceased  veteran  of  the 
World  War,  and  which  was  accumulated 
and  derived  from  the  following  sources: 

1*  From  the  United  Jtates  Government  as 
compensation  for  aervlce-oonneeted  dis- 
ability, paid  by  the  Government  to  the 
Guardian  of  the  veteran,  who  was  insane 
and  incompetent,  held  by  the  guardian 
until  the  death  of  the  veteran,  then  paid 
by  the  guardian  of  the  vataran  to  the 
administrator  of  the  estate  of  such 
deceased  veteran,  and  which  will  in  the 
ordinary  course  of  administration  ba  paid 
to  the  heirs  at  law  of  the  deceased  veteran? 

Bf  Interest  and  income  accumulated  by  the 
guardian  on  such  sums,  and  paid  by  him  to 
the  administrator  of  the  estate  of  the 
deceased  veteran  and  which  will  be  distributed 

S?  **foftl4tl  8*  ***kftf 7poli  oy 
paid  by  the  Government  to  the  guardian 
of  the  deceased  veteran  on  account  of  total 
disability,  and  turned  over  by  the  Guardian 
to  the  administrator  of  the  estate  of  the 
deceased  veteran  and  which  will  be  distributed 
to  the  heirs  at  law? 
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4.  Interest  and  Income  from  the 
accumulation  of  the  proceeds  of  such 
war  risk  insurance,  which  interest 

and  income  was  collected  on  investments 
made  by  the  guardian  for  his  Insane  ward, 
held  by  the  guardian  until  the  death  of 
the  ward,  then  turned  over  to  the  admin- 
istrator and  which  will  be  distributed 
to  the  heirs  at  law? 

5.  Amount  received  from  uov-'  rnmmnt  upon 
an  adjuated  compensation  certificate, 

paid  by  the  doveruaent  to  the  administrator 
of  the  deceased  veteran,  and  which  will  be 
distributed  to  the  heirs  at  law  of  the 
veteran? 

questions  numbers  1,  £ and  & may  be  treated  together. 

Jeotlon  316  of  Title  36,  U.J.C.*.  provides i 

"No  sum  ayable  under  this  chapter  to 
a veteran  or  his  dependents,  or  to  his 
estate,  or  to  any  beueflolary  named 
under  Part  V of  this  chapter,  no  adjusted 
service  certificate,  and  no  proceeds  of 
any  loan  made  on  such  certificate  shall 
bs  subject  to  attachment,  levy  or  seizure 
under  any  legal  or  equltablo  process,  or 
to  national  or  state  taxation,  and  no 
deductions  on  account  of  any  Indebtedness 
of  the  veteran  to  the  United  states  shall 
be  made  from  the  adjusted  service  oredlt 
or  from  any  amounts  due  under  this  chapter." 

In  the  case  of  Jonas  et  al.  v.  Price  et  al,  Jup.  Ct.  of 
App.  of  W.  V. , 146  .>•£.  690,  the  eourt  held  that  the  administrator 
of  a veteran  may  not  divert  to  his  creditors  the  sum  payable  to 
his  dependents  under  that  chapter,  and  the  court  said: 

"Congress  has  manifestly  Intended  to 
so  surround  this  fund  with  protection 
that  creditors  cannot  take  it  away  from 
the  dependents.  It  was  well  said  in  a 
recent  Iowa  decision:  'In  other  words, 
during  the  oourae  of  human  events,  the 
thought  became  developed  among  states  and 
nations  that  for  the  good  of  mankind  there 
are  Instances  when  it  la  best  that 
creditors  go  unpaid  in  order  that  certain 
individuals  in  society  may  have  a particular 
source  of  income  dedicated  to  personal  or 
family  sustenance,  maintenance  and  enjoy- 
ment.” Andrew  v*  Bank,  £19  N.W.  6£,  64. 
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Congress  having  dodlcnted  this 
bounty  exclusively  to  the  dependents 
of  the  decedent  the  administrator  Is 
without  any  authority  whatsoever  to 
divert  It  to  his  creditors.  Jee, 
generally,  Crotty  v.  iiaglo*o  Adm'r., 

35  W.  Va.  143,  13  3.2.  59.” 

Of  course,  If  property  has  been  purchased  for  a ".'orld 
war  veteran* s use  with  Money  receivo*  under  the  'iforld  var  Adjust- 
ing Compensation  ,kCt , It  would  undoubtedly  be  subject  to  taxation. 

Jtate  v.  'right  (Ala.}  140  Jo.  584. 

However,  we  have  no  such  case  presented  here. 

Therefore,  In  view  of  the  foregoing,  it  Is  the  opinion  of 
this  offloe  that  there  la  no  Inheritance  tax  due  to  the  otate  of 
Missouri  as  to  the  compensation  for  servloe-connaoted  disability, 
end  aa  to  the  adjusted  compensation  certificate  received  from  the 
United  States  Government. 

* 

to  the  '*.er  risk  Insure nee  policy,  the  prooeeds  have 
generally  been  held  not  taxable  by  the  states.  He  Estate  of  Harris, 
179  klnn.  450,  229  B.W.  781,  and  Cross  v.  otete  of  Washington, 

278  Fee.  414.  fcar  risk  Insurance  was  first  provided  for  by  the 
United  states  Government  by  an  ^et  of  Congress  in  1914.  section  454 
U.3.C.A.  38,  In  speaking  of  war  risk  Insurance  says  this  Insurance 
shall  not  be  assignable,  shall  not  be  subjeot  to  the  claims  of 
creditors,  -and  shall  be  exempt  from  all  taxation.” 

In  tho  casa  of  In  He  Harris*  estate,  Jup.  Ct.  of  klnn.,  229 
J».C.  761,  the  court  held  that  payments  of  war  risk  insurance  to 
deceased  soldier's  administrator  or  to  deceased  beneficiary's 
estate  are  not  subject  to  state  Inheritance  tax.  The  court  arid: 

-Counsel  for  the  state,  with 
oonmendeble  fairness,  have  cited 
loading  oases  holding  that  prooeeds 
of  war  risk  insurance  paid  over 
by  the  government  to  the  administrator 
or  estate  of  a deceased  soldier  are 
not  subject  to  a state  inheritance  tax.  Tax 
Commission  v.  Hlfa,  119  Ohio  3 t.  63,  162 
Lt.S.  390,  392;  In  Ha  Cross*  estate,  152 
"ash.  459,  878  F.  414;  In  He  ,anxel*s 
Estate,  295  Fa.  419,  145  a.  512;  "atklns 
v.  Hall,  107  W.  Va.  202,  147  3.S.  875. 

The  case  of  juoeesalon  of  Geler,  155 
he . 167 j 99  Jo . 25,  52  a.L.H.  353 , may 
be  added.  In  these  eases  the  exemption 
la  generally  placed  on  two  grounds i First, 


^ -lamuol  niche  son 
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that  the  exemption  from  taxation. pro- 
vided In  section  454  of  the  ' ar  Hiak 
Insurance  j-ct , supra,  is  applicable} 
second,  that  the  persons  entitled  to 
the  payments  do  not  take  as  heirs  of 
the  deceased  soldier  or  of  the  primary 
beneficiary,  but  take  as  beneficiaries 
under  the  i?ar  Risk  Insurance  Act  and 
under  the  contract  between  the  government 
and  the  soldier.  In  the  case  of  Tax 
Commission  v.  liife,  supra,  the  court 
afiid:  'This  right  to  take  this  property 
is  by  virtue  of  a contract  between  the 
United  utntes  government  and  the  soldier, 
and  does  not  arise  by  reason  of  the 
statutes  of  descent  and  distribution 
of  this  state.  * * * The  administrator 
becomes  a mere  trustee  or  conduit  for 
the  government  to  make  the  payments  to 
the  persons  entitled  to  the  same  under  the 
provisions  of  the  federal  law.  The 
intestate  laws  do  not  operate  upon  the 
decedent's  property,  but  arc  referred  to 
in  order  to  determine  who  shall  take  the 
proceeds  of  the  insurance."  On  appeal 
in  the  same  ca3e,  27  Ohio  App.  516,  521, 

162  ii.h.  398,  400,  It  is  said:  'In  our 
view,  the  statuta  of  the  United  states, 
wtlch  provides  that  this  insurance  shall 
be  exempt  from  all  taxation,  oontrols.*  * *■ 


Therefore,  it  is  the  opinion  of  this  department  that  the 
proceeds  of  *?ar  Sisk  Insurance  arejnot  subject  to  Inheritance  tax 
in  the  dtate  of  Missouri* 


Very  truly  yours. 


JuHli  W*  HOFFMAN,  Jr., 
assistant  attorney  (General* 


APPHOTkO* 

attorney  General . 
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Hon,  Thomas  A,  Walker 
Probate  Judge 
Lexington,  Missouri 


Dear  Sir: 


This  department  is  in  rooeipt  of  your  letter 
of  May  the  24  in  irhioh  you  make  the  following  request: 

"I  am  herewith  inolosing  you  a 
copy  of  the  Will  of  Henry  Mollenkamp 
deceased,  and  would  like  to  hare  your 
opinion  as  to  the  bequest  to  Mrs, 

A.  H,  Fuhr,  is  subject  to  the  payment 
of  the  Inheritance  Tax,  Mrs,  Fuhr  is 
no  kin  to  deceased,  except  she  was  a- 
si3ter  to  Mrs.  Mollenkamp.'1 

It  is  the  opinion  of  this  offioe  that  the  bequest 
to  Mrs*  Fuhr  is  subject  to  Inheritance  Tax  in  the  State  of 
Missouri  at  the  rate  of  fire  per  centum,  R3  pr oxide d in  Seotion 
572  R,  S*  Mo,  1929,  subdivision  6,  as  follows: 

M FItq  Per  Cent  — Other  Rates  — 

Where  the  person  or  persons  to  wham  such 
property  or  any  benefieial  interest  there- 
in passes  shall  be  in  any  other  degree  of 
collateral  consanguinity  them  as  hereinbe- 
fore stated,  or  shall  be  a stranger  in 
blood  to  the  decedent,  or  shall  be  a body 
politio,  association,  institution,  or  cor- 
poration, at  the  rate  of  fire  per  oentum 
of  the  dear  market  xalue  of  such  property 
or  interest  therein,” 

Respeotfully  submitted. 


APPBOVED: 


JOHN  W.  HOFFMAN,  JR. 


KoY  mckit'trick 

Attorney  General 


IN  RE i INHERITANCE  TAXs  NON-RESIDENT  OF  STATE  ALLOWED  SAiuE 
X EDITIONS  AS  IS  RESIDENT. 


FILED 

LUb 
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Hon.  0.  A.  Kamp 
Prosecuting  Attorney 
Montgomery  County 
Montgomery  City,  Missouri 


Dear  Sirj 


In  reply  to  your  letter  of  May  51,  I wish 
to  say  that  a non-resident  of  this  State,  who  inherits 
property  is  entitled  to  the  same  exemptions,  under  Section 
572 575  R.  S.  Mo.  1929,  as  is  a resident  of  this  State. 


Respectfully  submitted. 


JOHN  W.  HOFFMAN,  JR. 
Assistant  Attorney  General 


APPROVED* 


wwmw  ■ 

Attorney  General 
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Hen.  r;oy  Wit  trio!: 
Attorney  f)orj03?al 
Jfofferoon  City,  ’leeourl 


rjofisr  ik^msaXt 


Tim  ‘^uootloa  baa  as  loon  oonoa^niag 
tho  psooodum  ro  utine  to  Xahearitonee  Taa  Low  In 
%lm  laM  of  EUssocari.  Ti'id  qpoeticii  ftjrawma  t o 
ounetaruetioa  of  ootioo  063,  ' . 3.  tt>«  1D39. 

Hilo  crt-t^to  my  be  divided  Into  throe 

past  at 

(1)  ?h&t  rttioo  bo  <*erv ed  igjon 
t?»  state  Tronourer  and  t;» 

Attorney  gtwkkI  at  least 
ten  d^fi  before  the  deliver/ 
car  trcmaf  or  of  any  aonete 
standing  la  the  naaa  of  the 
deoedeni* 

(3)  f?iat  delivery  or  transfer 
without  retni’Uafj  a suffi- 
cient. emuist  to  pay  tho  tax 
and/or  interest  o:^oh  any  bo 
esseo  o&  an  w of  the 
ti&nafor  of  ouon  assets  aboil 
not  l>o  node* 

# ■ 

(3)  that  no  a iota  etantliag  in  the^ 
mm  of  a decedent  shall  |&.  . . * % 
ifsBEfdd  o?  & livoyed'-wt*  ; . ,‘, 
less  a oaffiolent  aecMBf  is  w v1  . 

retained  for  any  tax  and/  os  T 

interest  that  ran/  be  found  due, 
or  uTilooe  the  consent  of  the 
htnto  Twmmmm  and  the  Attorney 
Denari,  is  secured. 

The  statute  also  provides  that  failure  to  ee  trees 
moix  aotiee,  oar  failure  to  Mm  a cuff  talent  & met  for  the 
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-iayKnnt  of  mien  Us  aad/«*  interest  aboil  raodt* 
the  safe  dap  alt  ©cssps®^1,  tfuet  ooepcny,  ocepor&tlun, 
banfe  or  otirK?  1 latitutton,  o&Ising  ouab  delivery  or 
transfer  liable  for  the  ^yncnt  of  tho  tar,  and  in 
addition  thereto  a penalty  tor  cuah  failure  of  cm 
thousand  dollar*. 

Slnae  the  declaim  in  the  ease  of  First 
national  Bonk  of  B.etoa,  raoutor  at  t!«s  "ttt&te  of 
:&«eu?4  ft*  ^aoImIX,  Deoanaed,  w.  the  tot*  of  -iiiao, 
titaro  eon  be  no  tax  due  the  *tuto  of  Hioscurl  on  tt* 
transfer  of  atosfc  of  ’itaaourl  eoapoeatioaa  Ixjlorjging 
to  a noMfvo&dQtnt  dooodent*  Oonettyjontl?  p the  i .ff  loo 
of  Ci«  ’to to  Tveoruver  has  not  boon  requiring  naivete 
la  order  that  otsoao  of  ooyp  -mtictib  nay  bo 

trenof erred  mum  held  ty  a non-resident  dooodcnt. 

T*«era  teve  boon  atop  requests  for  on 
opinion  froa  this  off  loo  as  to  uftether  or  not.  oirxHi 
the  decision  In  this  omx?,  00  would  oontime  to 
damad  velvet*.  Xt  la  rerjpootfdlly  at&ftltted  that 
the  policy  of  itjtdlias  oaivoro  for  tla*  transfer  of 
aloes 0 and  ether  evideoeee  of  indebtedness  xm  ©tew 
tinned  oa*.  atk^orad  to  etriotly  for  the  following 
reaecnei 

X*  Vbete  is  a p.  oolbility  that 
tbore  o ajIU  be  is-.no  question 
as  to  the  dontcile  of  a de- 
cedent* for  instance,  ?tr*  ^A" , 

•ho  hod  resided  In  Canoes  Oily 
for  a miabor  of  years,  leaves 
f ansae  otty  and  oaves  to  Qo3uV- 
fomia  for  ear  air  ointlis.  -?Mio 
in  California,  tttm  "A*  dies  JUv- 
teerotO'  ills  iiolro  '-dght  contend 
that  he  died  a resident  of  Call* 
fomiaf  and.  If  the  rrob&te  Oourt 
of  California  granted,  ho tiers  of 
AdoinietratiaB,  the  Bichats  Jfoovt 
of  Ksaaaee  City  would  authorise 
tiie  foreign  adnlaletmtov,  upon 
filing  on  affidavit  of  no  debts 
end  on  out  JistJt  looted  oopy  of  idle 
ni^olistiseat,  to  have  cay  assets 
idwirttm  In  thtt  doootiont’e  none 
transferred.  to  hie,  after  the 
expiration  of  the  sir  ninths* 


Ron* 


ojr  MaKit  »arlol- 
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perl  d.  St  oua  ouaily  be  aeon  tbnt9  if  t® 
ttate  uf  rtsn;>url  rc.uiyao  no  o col:  upun 
these  aoa»rc  rtdout  oat  -t  a,  there  w md  be 
nt.  yoy  for  toe  tatc  to  ascertain  the  actual 
reutdftnie  of  the  dooodente.  In  the  byp  « 
thotloul  cuee9  cited  aoovo.  tr«  *AB  night 
only  hove  boon  Molting  In  Oulif o uia.  In 
which  event  La  would  Mill  tie  a lml  resi- 
dent of  the  otn  to  of  Mlooauri  cod  ala 
oett  -to  would  be  outcast  to  tho  lnberit^tte 
tujt  loos  of  the  ^tato  of  Kleeuurl. 


For  that  reason,  a fora  hue  been  prepared 
wldLeh  la  -ttnoTiOC  hero to  whereby  t .o  oao- 
outcr  or  administrator  of  a nocweeident 
dooodont.  in  order  to  oeaure  the  ounoont 
of  the  itato  of  Hieoouri  to  the  transfer- 
ring or  dllvorlnc  of  as  Mo  standing  in 
the  nano  of  the  nco-resldent  dooodo  it. 

Mil  be  ooopelleci  to  nuJto  affidavit  ttet 
the  deoodent  ma,  at  the  tt  of  hie  death, 
a legal  resident  of  the  foreign  Ttato. 


IS.  A noro  ooriouo  question  orinoo  urith  respect 

to  at*xj fca#  bando9  notes,  and  other 

avLdcnooo  of  indebtedness  that  nay  hovo  ao» 
ciuired  a cue ins so  eltua  in  the  Ok:  to  of  ' 'lo- 
ur i though  standing  in  tho  nano  of  a nan* 
vo  iidnnt  dooodont.  la a •.ertaininc  to 

tho  buoinooa  eltua  of  securities  hae  never 
:.-ean  or±fas?ood  in  tho  -tnto  of  "iaocurl  no- 
o rdinr  to  Or.  Ooyoxi,  tho  preaeat  Mate 
Cu  orvio.  r.  and  It  la  respectfully  eubnittod 
that  tills  las  oh  mid  be  atriotly  enforeed 
in  the  future* 

To  return  to  our  hypothetical  ouso  onoe 
now,  a<ur^>  ao  that  Ur.  *Aa  io  a le&il 
resident  of  tho  to  to  of  Kansas  living, 
ao  nonjr  people  do.  Just  over  tho  ota.o 
line  in  kanban  City.  He  ;ao  for  nony 
ye  jro  carried  a largo  brokerage  aootjunt 
with  the  brokerage  rim  of  Harris  Upbnn 
and  0 ^cny.  This  f i tj  hao  boon  acting  oe 
rile  agent  in  the  baring  and  oeliinc  of 
atcoho  and  other  ooouritloo  for  an ny  yonro. 
Hr.  “a**  dies.  On  the  fr-oo  of  it9  It  would 
seen  that  these  soourltion  being  intangible 
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personal  proper! sy  shcmXd  bo  m i^ooi  to 
tea  at  tht  doaioilo  of  tba  owners  and 
unless  eons  ohoa&  wave  taodo,  that  would 
be  the  procedure. 

la  the  very  reoent  ou«o  of  'tat©  va.  Bald- 
win, ( ‘%%mn a Ooisrt  of  MmmM)  10  »*», 

(3d)  733,  the  court  hold  that  the  transfer 
of  property  hrtonging  to  a non-reaidont 
decedent  ooaaistlng  of  a ton,  aom  of  which 
were  eoeoved  by  nor* on  land  la  the 
*tato,  has*  deposit a la  the  Jtoto  aad  Liberty 
Bonds.  all  of  v?hiah  wore  la  ttie  p ooooclon  or 
the  adat&lstar&tor  opr  elated  within  the  ntate, 
was  subject  to  an  Inheritance  t oat  as  balag 
’within  the  herlsdietioa  of  the  "tote8,  even 
If  the  property  was  Bet  “within  the  9t sate*1 
under  the  doctrine  of  •sebllla  peroeoBn  □©- 
quunUir*.  and  aetwtllurimiuia^  the  sane  property 
woe  tarea  in  the  tats  of  the  owner*#  doe&atla* 

the  court  cold  In  relation  to  the  law  of 
“buslneee  aitua* t 

“It  p onlbly  aerial  red  a business 

el  tub  In  thin  state*  SJbether  It 
did  or  not.  It  woe  within  the 
jwrled&etlcn  of  the  state,  and 
prorjerty  subject  to  the  transfer 
t as*  Xt  would  hare  been  a proper 
subjeot  of  fta£|alry  by  the  trial 
ojurt  to  dotomine  hoe  sad  why 
oad  ur^lor  what  ecaditione  these 
evidanoes  of  debt  ..etc  la  this 
state,  but.  ^atevar  the  deter- 
eftaatloa  of  that  cattstfcattf  the 
property  one  lepptly  within  the 
juriediotloo  of  the  ©roba te  Court 
of  booie  0-  mfcy  la  this  state,  and 
a&Jeet  to  the  tas.“ 

Tills  eaee  me  reverted  by  the  hupreoe  Qcurt  of 
the  United  states  In  the  oaso  of  midwin  vo. 
Missouri,  74  U >w  m*  10  C,  la  which  it  was  held 
that  the  Vgpoeltiaa  of  on  inheritance  tecs  by 
a Stats  In  respect  of  the  deposit®  la  bnnfca 
wiViln  the  ’Vito  to  t?»  oro&it  of  u non-reoldmt 
detedant,  and  bonds  of  the  United  t&fceo  and 
notes  osoetJEtod  by  Individual  Cttlsens  of  the 
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iteto  phyaioaily  promt  theroin.  belonging 
to  mion  dooodont  utaiah  have  n t boon  given 
a bualJMor  Ituo  In  auoh  state  rlciatoo  the 
duo  pruoeen  olauoo  of  the  fourteenth  AnendU 
meat* 

Xt  bill  be  noticed  that  the  Tvr*eno  Court 

of  nioouuri  me  reverood  for  t bo  roaoon 
that  no  Tmetneoe  altuo  hod  been  oetufeiinhod 
for  those  aeourltleo*  Xt  is  reupeot fully 
oubralttod  that  the  puvpoee  of  the  affidavit 
attached  bereV  la  to  rovant  norv-arooidont 
oo tattoo  fron  eaoenlog  Inner!  tanoo  tar.  lav 
of  tee  ’tate  of  riooourt  ghero  thoro  hoe 
been  an  uetual  buulrv  se  altuo  eetablla:iod 
In  this  trite.  The  wording  of  tee  \r  roe 
0 urt  of  Mia*  url  In  tee  oaeo  oltod  aurora 
at&toa  our  position  oloorly:  tint  lo#  that 
there  a o :ld  be  on  Inquiry  to  determine  hoe 
and  under  teat  ooadlt&ans  theoo  evidonooa  of 
debt  ora  In  tela  state.  There  lo  no  doubt 
In  our  nlnd  but  tint  rmny  eotaton  are  evading 
the  inhorltonoo  tax  laoo  of  Mloaourl  through 
teo  f lotion  of  "nbMlla  poroonan  oo  /isuntur . * 


XXX*  In  the  very  rooent  ouoo  of  First  Re  tlonnl 

naafc.  of  n otoo  va*  teo  ‘tato  of  Heine*  03 
sup.  ot*  17*1  # shares  of  etoat  in  a d.lno 
eorp  ration  sought  to  be  subjected  to  In- 
herita;ioe  tnaea  sere  port  of  teo  aetata  of 
tee  dooodent.  oho  at  the  tine  of  Mo  death 
one  donieixea  In  tkioaohuaetta*  Heat  of 
tee  ■■roperty  of  tea  aorp  ration  ana  1 ontod 
In  Kino*  The  ottoafc,  oo  a mrt  of  teo  do- 
oodent* a estate  had  been  rr.ibjootod  to  In- 
herltanoe  tax  by  the  tate  of  ’ttaoeabcaottc 
and  teo  ’tate  of  V-lao  sought  to  oolleot 
on  inheritance  tar  on  teo  anno  stock*  The 
ocuart  held  tent  ahare-:  of  oorp  rate  oteoiro 
□era  oubjoet  to  iaherlteneo  tor  In  the  state 
of  the  oaner*o  dnntollo  under  tho  main  of 
"taobilla  neroonan  ae  ,uunt»ir?  n tin  f ua 
of  thla  t .xatlon9  it  acaild  soon  that  there 
uaa  no  need  for  a ’tate  to  give  Its  ooneent 
for  tee  transfer  of  oorp  rate  etoofe  belong- 
ing to  a it^t-reeldont  daoadent  for  tee  roaoun 
teat  tho  state  w udd  nt  be  able  to  sub  loot 
tho  atoeft  to  taxation;  'oniovor,  tho  banio 
xtpvn  teioh  theoo  roo  n iiendationc  are  being 
mde  la  that  shore  thoro  hna  boon  a buo Incan 
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aubjoot  to  the  inheritance  tas  la  ibo  ’'to tie 
lit  tfeftob  they  «ur«  ptutflilly  porooant  and  on 
this  point,  the  Uupsero  <'ouri  a#  the  United 
'fc&ieo  In  the  ease  of  Boston  rn.  Baino,  ailed 
eaprs,  sold: 

”>?«  do  SflSSlook  the  p srtMlttf 
that  oheree  of  stools  no  soil  so  other 

lHteflgtbiaa  a&y  be  so  used  in  a StaMu 
other  than  tha*  of  tbs  owner*  a dccaloife, 
m to  ■Vf9  tbsn  % situs  analogous  to 
that  aapsal  situs  of  tangible  personal 


the  ante!  situs  of  tangible  personal 
property.  "'  m tbsswrs*  loon  Soqpeay 
Setae  flupSft,  *&$0  9.  »*  p*  $13;  30  ;'nrj. 

Ot.  00;  74  Lew  3?1;  m A.L.H.  1000. 

Ttsat  jcwetl  « baa  tews  reserved  and  It 
stilt  l®  iSJWFtia  to  be  disp  aod  of  ebon, 
if  ever,  it  'Spoperly  should  bo  presented 
fas  our  ooaatdesfttiaa.* 

In  the  sms  of  rrjmaro*  been  and  Trust  Qo.  vs,  Um- 
0ot&*  300  C.  ft*  3EM|  74  b&»  B&,  371-  the  OcUSPt 
said! 


•Bow  rlSEmo  V.  3tSrm>eX , 173  13.  33. 

300.  4*  L.  od,  174,  5o  v*  Ot.  :sp. 
llOj  Bristol  r.  WaaMoUct  Ocunty.  177 
C I.  133,  it  I • ft#  761.  m is*  fi. 
flap*  B88,  and  Uvs^ool  e 1.  A o.  Ins. 

Os.  v*  Bijaid  of  Assessors*  XU  0*  3. 

346-  3D  U so,  763,  t-.It.A.  1913  0,  903, 

31  9up.  Ot.  Bqp,  SsO,  rooocjnlso  the 
pslnotpl*  tbot  abuses  la  notion  *aoy  &o- 
<yaire  & situs  for  taxation  other  than 
at  the  dcnlollo  of  their  o^nes  If  they 
hero  bae-..«©  lateor*!  parts  of  a am  1 >00! 
Mum.  The  proem  roeord  siree  n 
oooanion  for  uc  to  teyttw  shams  suob 
ssowittss  (so  be  tassd  & oaotind  tine 
at  the  owner*  o (teloiXe.*1 

The  o^ust,  la  the  sees  of  fv.^ard  oi  OaslHiaoerfl 

vm*  fteoltt,  03  s*u.0b  101,  76  Ks,  BIG,  auid t 

"Botes,  aastgpftea,  tes  sole  aartif  tattoo, 
and  the  Xifce,  atot  be  brought  into  the 
fltatfl  for  eswsWmg  note  than  ft  temporary 
purp  -80  fled  bo  derated  to  soae  busriaees 
use  hers,  and  tlvos  bsoowe  incorporated 
tflth  the  property  of  ibis  state  for  revenue 
purposes.  Mb  situs  bad  boon  eptly  temsG 


non*  T».uy 


Jun»  7,  1033 


IV. 


"bnalnoca  altne.9*  B r«rd  of  Gcjo*re  v, 

Heultt,  03  Kuo.  X0Xt  104.  TO  an.  fl!Gt 
14  ( H.  3.)  403.* 

A lino  of  ouoeo  hold  that  oberowor  a nuney 
lender  ran  a local  a-anfe  in  another  otato.  and 
V'omita  that  agoni  to  control  tho  ovidoncoo  of 
debt  end  the  Mortgagee  securing  then  and  to 
continue,  for  a lone  oourso  of  dr^airv;.  the 
bueineeo  of  lending  iaooey,  collecting  sod  re- 
lending  aunts  In  the  afcite  of  the  d oat’o 
reoidenoe.  too  evidences  of  Cnbt  ana  tho  nort- 
Mpe  securing  then  have  abut  haa  com  to  be 
known  ua  a “buolnooa  ofctuo*  for  puspoaoo  of 
taxation  and  for  other  purpoaoa.  Adano  v. 

0 looiol  A U.  s.  )iort®^o  Co..  34  Bcaith.  403t 
33®.  03  SUM.  303.  17  L.R.A.  ( R.9.)  130. 

100  An.  ’(t.  flop.  C33  ( citing  Juldev  v.  mMDOI, 
83  Hlso.  009). 

In  view  of  the  Mat  as  cited  a.ve  it  in 
esproodly  reourraaxlod  that  the  attached  affi- 
davit be  uoed  before  the  consent  of  the  'feu to 
of  ?aeeouri  la  ’iron  in  the  transferring  of 
any  assets  belonging  to  a noeweeidoat  de- 
oodont.  It  la  further  reco  **  aided  that  the 
field  non.  aurfci ng  under  the  treasurer  t a> 
deovor  to  aaoertnin  the  n&aee  of  non-r  colder*  to, 
Jb  are  ant  or  ebo  any  be  in  the  future  deal- 
ing in  ooourltiee  in  sdasourl,  eo  ao  to  ivo 
th*oo  oeourltlos  a tmineaa  eitue  in  J«isoat»i. 


In  1037  the  General  Aoaeribly  of  tho  nvxto  of 

‘ lesourl  passed  an  act  that  to  1c»  vm  ao  the 
“estate  trji  for  the  ^t&te  of  FlMouri*.  This 
not  in  contained  in  eotion  573.  R*  3.  ho* 
1000,  jtilah  pruvideo  an  fcllaei 


"In  the  event  that  the  total  of 
the  inheritance  tnaoa  1 r*jood 
the  eeswwal  interests  and 
pro:  -arty  oat  prising  the  ontrwte  of 
the  doeocacd,  by  las,  loos  weejptlonn 
alleged  by  lav,  and  all  oti.cr  state 
inheritance  to&ut,  shall  net  equal 
eighty  per  oe  itu's  of  the  aruunt  of 
tl>o  t -x  inpoeed  axn  the  vr.luo  of 
the  net  ootufce  of  said  decadent, 
under  the  federal  estate  tor  lea. 
oicnovor  tho  federal  estate  tax  is 
dotQVLiined  on  additional  tax  shall 
toon  be  Inpoeod  ujxn  the  value  of 
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too  not  ©state  of  Bald  doot^kmt 
no  of  the  dale  of  ouoh  dotOK^m* 

&ion  equal  to  the  difference  b©~ 
toom  the  total  of  the  % mt  lt>- 
PQM&  undo?  (paid  Section  573  as 
encoded  and  (5t ip.%&  per  ountui  of 
the  tos  to  md  tjf  sold  mot  of 
oongroao.  Js^asa.  1337,  p.  100. 

Aisended  1939,  p*  103.5  s 

It  la  CKnroeSly  recommended  that  In  vt$s» 
of  this  Act  tine  office  of  the  rotate  Treasure© 
furnish  12*5  office  of  tho  Attorney  tenoral  a 
Oorpiete  list  of  (ill  estate©  omaodlw  In 
m*»  Fifty  Thoucaol  ( $80,030 iO&J  Doliaapo,  and 
that  the  field  ne»  etching  under  the  tat© 

?r© -surer  ho  required  to  aooertaia  the  am  Amt 
of  the  tof  paid  in  those  ©states  to  the  Federal 
fovwatot.  and  rop  rt  the  sane  to  tho  State 
Treamror  In  order  that  it  any  ho  dote  mined 
vihethecr  or  not  there  is  on  estate  toss  doe  and 
Going  to  the  state  of  niseouri.  The  Off  loo  of 
the  state  Treasurer  and  tho  offio©  of  tho 

Attorney  tenured.  in  order  to  onrry  out  the 
pf^riaiciQB  of  this  lao,  should  uovfc  together 
and  in  oocp&ot©  lemony. 


Respectfully  submitted. 


a;  j — 

Assistant  At  to  "noy  tenoral* 
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INHERITANCE  TAX:  Age  of  majority  of  distributee  fixed  by 

the  Law  of  the  domicile  of  the  ward. 


June 


Hon,  D.F.  Warren, 

Judge  of  Probate  Court , 
County  of  Grundy, 
Trenton,  Missouri, 


Dear  Sir: 


This  department  is  in  receipt  of  your  letter  of 
June  6,  1933,  in  which  you  request  an  official  opinion  from 
this  office  on  the  following  proposition: 

"'A'  died  intestate  in  this  county 
and  state  leaving  nothing  but  per- 
sonal property;  administration  in 
regular  way.  Among  his  heirs-at- 
law  is  a niece,  a resident  of  Illinois, 
aged  £0,  Were  she  a resident  of 
Missouri,  a guardian  would  have  to  be 
appointed  to  receive  her  distributive 
share  and  receipt  the  Administrator. 

In  Illinois,  they  say  that  a female 
is  of  age  at  18  and  demands  her  dis- 
tributive share  from  the  Administrator 
and  contends  she  is  qualified  to  re- 
ceive and  receipt  for  it. 

"Question,  what  should  this  Court 
order  the  Administrator  to  do  to  pro- 
tect him?" 

Section  374,  R.3.  Mo.  1^29  provides: 

"All  persons  of  the  age  of  twenty- 
one  years  shall  be  considered  of  full 
age  for  all  purposes,  except  as  other- 
wise provided  by  law,  and  until  that 
age  Is  attained,  they  shall  be  con- 
sidered minors.  (R.S.  1919,  Sec.  370. 
Amended,  Laws  of  19£1,  p,  399.)" 
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Section  432,  H.S.  Mo.  1929  provides: 

"The  court  shall  order  payment 
of  the  amount  found  to  be  due , and 
the  Rendition  of  any  effects,  property 
rights  or  credits  belonging  to  the  ward, 
to  such  ward  having  attained  majority, 
or  to  the  successor  of  such  guardian 
or  curator,  as  the  case  may  be,  and 
enforce  such  order  by  attachment 
against  the  guardian  or  curator  and 
iis  sureties.  (R.S.  1919,  Section  428)" 


It  is  the  opinion  of  this  office  that  Section  374  only 
affects  a ward  domiciled  in  Missouri.  As  affecting  a ward 
residing  in  another  state,  it  would  seem  that  the  word  *twenj.y-onb" 
means  "coming  of  age"  under  the  laws  of  the  state  constituting 
the  domicile  of  the  ward. 

It  will  be  noticed  that  Section  432,  R.S.  Mo.  1929, 
says  that  payment  shall  be  made  "to  such  ward  having  attained 
majority. " 

In  the  case  here  under  consideration,  the  heir-at-law 
is  a resident  of  Illinois  and  has  already  attained  her  majority 
under  the  laws  of  that  state. 

In  the  case  of  Woodward  v.  Woodward,  11  S.W.  892  (Sup.  Ct. 
of  Tenn. ) , the  court  held  that  the  guardian  is  not  required  to 
wait  until  the  ward  is  twenty-one  before  settling  with  him  as 
the  ward  "twenty-one",  as  used  in  the  statutes  Is  synonymous 
with  "full  age",  and  a minor  domiciled  in  another  state  and  eman- 
cipated by  its  laws  from  the  disabilities  of  infancy  may  demand 
and  receive  personal  property  held  for  her  by  a guardian  appointed 
and  resident  in  Tennessee  to  which  she  is  entitled  as  distributee 
of  a decedent,  as  she  will  be  gagarded  "full  age"  in  Tennessee 
for  that  purpose.  The  court  said: 

"So  that  under  our  law  he  is  required 
to  settle  when  the  ward  is  of  full  age, 
and,  under  the  jus  gentium,  the  petitioner 
is  of  full  age  and  he  must  settle#  The 
enforcement  of  this  rule  of  private  In- 
ternational law  only  requires  that  the 
common-law  age  of  majority  as  fired  by 
the  law  of  the  domicile  of  the  ward, 
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unless  there  be  something  in  our 
statutes  or  decisions  which  are  to 
be  understood  as  Indicative  of  a 
policy  or  purpose  to  enforce  the 
particular  law,  without  regard  to  the 
rules  of  private  International  law 
which  asks  its  suspension  in  favor  of  the 
Lex  domicilii. " 

In  the  case  of  Memphis  Trust  Company  v.  Blessing,  58 
S.W. , l.c.  116,  the  court  extended  this  rule  to  include  real 
property;  and,  after  quoting  with  approval  the  wording  of 
the  court  in  Woodward  v.  Woodward,  supra,  the  court  said: 

"We  think  this  construction  of 
our  statutes  conclusive  of  this 
case  whether  the  property  involved  be 
realty  or  personalty.  The  statute  was 
designed  to  fix  a time  for  final 
settlement  with  wards  in  this  State 
and  has  no  application  to  wards  who 
have  arrived  at  full  age  by  the  law 
of  their  domicile.  The  court  below  so 
held  and  the  decree  is  affirmed." 

In  the  case  of  In  Be  Honeyman,  19£  N.Y.S.  910,  the 
court  held  that  a resident  of  full  age— 18  years— in  the  State 
of  Illinois  Is  entitled  to  a decree  revoking  letters  of  her 
guardianship  In  the  State  of  New  York  under  the  laws  of  which 
she  Is  a minor  until  reaching  the  age  of  21  years,  and  re- 
quiring the  guardian  to  account  for  and  pay  over  to  her  forth- 
with her  property  in  this  State.  The  court  said: 

"I  am  of  the  opinion  that  the 
petitioner,  as  a resident  of,  and  of 
full  age,  In  the  State  of  Illinois  is 
entitled  to  her  property  In  New  York. 

It  Is  her  property.  Possession  is  an 
incident  of  a right  of  property.  In 
my  opinion  to  withhold  from  the 
petitioner  her  property  in  New  York  is  a 
clear  violation  of  the  property  rights 
of  a resident  of  another  state  and  the 
constitutional  provision  guaranteeing 
property  rights.  Likewise,  it  would 
be  a violation  of  the  comity  which 
exists  between  the  states." 
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In  the  rather  recent  case  of  In  He  Golding's  Estate, 

216  N.Y.S.  593,  the  court  held: 

"Mabel  Golding,  testator's  daughter, 
has  been  a resident  of  the  State  of 
Illinois  since  prior  to  the  death  of 
testator,  and  attained  the  age  of  18 
years  on  January  28,  1922.  The  laws 
of  that  state  provide  that  an  Infant 
attains  her  majority  at  the  age  of 
18  years.  She  is  therefore  competent 
to  administer  her  own  estate.  The 
decree  should  provide  that  payment  of 
her  distributive  share  of  the  estate 
be  made  to  her  direct.  Mattdr  of 
Honeyman,  117  Misc.  Rep.  653,  192  N.Y.S* 

910,  affirmed  202  App.  Div.  728,  193 
N.Y.S.  936;  Matter  of  Danvers,  Law 
Journal,  April  10,  1923.” 

In  conclusion  therefore  it  Is  the  opinion  of  this 
office  that  the  heir-at-law,  residing  in  Illinois  and  having 
reached  the  age  of  twenty  years,  is  qualified  under  the  laws  of 
that  state  to  receive  and  receipt  for  her  distributive  share 
of  the  estate. 


Respectfully  submitted. 


JOHN  W.  HOFFMAN,  Jr., 
Assistant  Attorney  General. 
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St.  Louis  Union  Trust  Company 

Saint  Louis 

Missouri 


FILED 


Attention:  Mr.  F.  A.  Murphy 

Assistant  Trust  Officer 


Gentlemen: 


This  Department  is  in  receipt  of  your  let- 
ter of  June  10  in  which  you  request  an  opinion  from 
thi3  office  on  the  following  state  of  facts: 

"Under  Section  Two  of  her  last  will 
and  testament,  decedent  directs  that 
any  note  or  notes  of  her  son,  Arthur 
W.  Schultz,  be  cancelled  and  the  note 
or  notes  returned  to  him  as  his  pro- 
perty. 

"Mr.  A.  W.  Fink,  the  appraiser  ap- 
pointed by  the  St.  Louis  Probate 
Court  to  adjust  the  Missouri  inheri- 
tance tax  in  this  estate,  has  taken 
the  position  that  forgiveness  of  the 
indebtedness  of  Arthur  W.  Schultz  is 
subject  to  Missouri  inheritance  tax. 

"While  I agree  with  Mr.  Fink  that  for- 
giveness of  an  Indebtedness  is  taxable, 
if  the  obligor  Is  solvent,  nevertheless 
it  is  my  opinion  that  when  the  obligor 
is  insolvent,  there  should  be  no  tax  im- 
posed upon  the  forgiveness  of  the  In- 
debtedness, as  the  indebtedness  has  no 
value.  In  this  case  there  is  no  doubt 
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but  that  Mr.  Arthur  W.  Schultz  is 
insolvent,  and  there  is  no  way  the 
executors  could  enforce  payment  of 
these  notes. 

*############*#  # 

"I  would  appreciate  your  opinion  as 
to  whether  or  not,  under  the  circum- 
stances above  set  forth,  the  forgive- 
ness by  the  testatrix  of  the  indebted- 
ness of  Arthur  W.  Schultz  is  subject 
to  Missouri  inheritance  tax.'1 

There  is  no  doubt  that  the  Missouri 
Inheritance  Tax  Law  has  its  historical  basis  in  the 
Hew  York  Inheritance  Tax  Law.  Therefore,  in  the  ab- 
sence of  Missouri  decisions,  the  decisions  of  the 
State  of  New  York  undoubtedly  are  entitled  to  much 
weight  in  construing  a certain  point  under  the  Missouri 
Inheritance  Tax  Law. 

In  61  C.  J.  1653,  the  rule  is  stated  as 
follows,  "where  decedent  is  the  creditor,  the  remis- 
sion or  forgiveness  of  the  debt  by  will  is  usually 
regarded  as  a legacy  or  bequest  and  taxable  as  such." 

Gleason  and  Otis  In  their  work  "Inheritance 
Taxation,  (4  Ed.)  upheld  the  principle  of  law  that 
^the Torgi vene s s of  a debt  is  to  be  treated  as  a legacy. 

At  page  340  of  this  work,  it  is  said:  "The  rule  is 
established  in  England  that  if  a decedent  is  a creditor 
of  a legatee,  and.  In  his  will  provided  for  the  remic- 
sion  or  forgiveness  of  the  debt,  it  Is  to  be  treated  as 
a legacy  and  taxed  as  such.  Attorney  General  v.  Hol- 
brook, 12  Price  407;  Morris  v.  Llvre,  11  L.  J.  Ch.  172; 
and  this  Is  the  general  rule.  Matter  of  Gould,  156  N.  Y. 
423,  51  N.  E.  287;  Tyson's  Appeal  10  Pa.  St.  220.* 

The  case  of  Tyson's  Appeal,  supra,  held 
that  where  a textatrix,  reciting  that  "A"  was  Indebted 
to  her  on  a bond,  declared  that  In  case  he  made  no  de- 
mands against  her  estate  for  boarding  or  services  rendered 
her  she  bequeathed  him  the  debt  due  by  him  and  directed 
her  executors  to  cancel  the  bond,  the  legacy  was  subject 
to  the  collateral  inheritance  tax  law. 
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In  the  case  of  In  Re  Tulgg's  Estate 
15  N.  Y.  Supp.  548,  there  was  a bequest  of  the 
residue  of  the  testator's  estate  which  Included  a 
note  by  the  legatee.  It  was  claimed  on  behalf  of 
the  legatee  that,  as  to  the  note,  the  legatee  was 
exempt  from  tax  on  the  ground  that  the  note  had  no 
market  value  inasmuch  as  the  testator,  by  his  will, 
forgave  and  estlnguished  the  debt.  It  was  also 
claimed  that  the  note  had  no  market  value  inasmuch 
as  it  had  no  legal  inception  and,  if  sued  upon,  no 
recovery  could  be  had  thereon.  The  facts  therefore 
of  this  case  are,  in  effect,  similar  to  the  facts 
as  presented  to  us  in  the  case  here  under  discussion 
for  it  is  contended  that  the  legatee  In  the  case  now 
before  us  is  insolvent  and  that  there  should  be  no 
inheritance  tax  levied  upon  the  bequest  Inasmuch  as 
there  is  r..*  ..ny  the  executors  could  enforce  the  pay- 
ment of  these  notes.  However,  the  court  in  the 
Tulgg's  case,  citing  with  approval  the  case  of  Ty- 
son's Appeal  supra  held: 

"The  note  in  the  case  at  bar  repre- 
sents a debt  due  by  the  legatee  to  the 
testator,  and  the  executors  could  be 
compelled  to  include  It  in  their  in- 
ventory as  an  asset  of  the  estate.  If 
testator  died  Insolvent,  creditors 
might  pursue  the  maker  on  this  obliga- 
tion. The  legatee  must  either  accept 
the  benefit  provided  in  the  will  under 
the  condition  of  assuming  with  It  the 
burden  imposed  by  law,  or  he  may  reject 
the  same.  If  he  elects  to  reject  the 
legacy  provided  by  the  will,  the  legacy 
would  go  as  in  case  of  intestacy,  forming, 
as  it  does,  a part  of  the  residuary  es- 
tate, and  following  the  rule  where  a 
portion  of  the  residuary  bequest  is  void. 

In  that  event  there  can  be  no  doubt  that 
the  next  of  kin  could  sue  upon  the  note. 

The  appraiser  properly  reported  this 
portion  of  the  residuary  estate  as  subject 
to  the  tax. " 

In  the  case  of  In  Re  Hirsch's  Estate,  145  N.  Y. 
Supp.  3004,  the  testator  released  and  discharged  his  son 
from  any  and  all  claims  and  demands  which  he  had  against 
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his  son,  the  court  said* 

"In  the  case  at  bar,  the  financial 
condition  of  the  son,  Louis  Hirsch,  is 
certainly  improved  to  the  extent  of 
$27,868.67  by  the  provision  of  his 
father's  will  and  the  latter's  estate 
to  that  amount  diminished.  The  result 
In  any  proper  view  of  It,  as  it  seems 
to  me,  was  simply  a transfer  within 
the  contemplation  of  the  Transfer  Tax 
Act  (Consol.  Laws  c.  60,  Sections 
220-245)." 

Therefore,  in  view  of  the  foregoing,  it  is 
the  opinion  of  this  Department  that  the  remission  or 
forgiveness  of  a debt  by  will  is  taxable  under  the 
Missouri  Inheritance  Tax  Law  as  a bequest  from  the 
testator  to  the  legatee. 


Respectfully  submitted. 


APPROVED: 


JOHN  W.  HOFFM/JK. 

Assistant  Attorney  General. 
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Attorney  General 
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fir#  Oarl  n.  drrla 

Farsora  !3m3s  of  Trenton 
Trento,  Kleeaurl 


baa*  Hr.  Harriet 


TLits  bepartswat  la  In  eoelpt  of 
your  loiter  of  Juno  10  requesting  on  opinion  from 
tills  >f flee  vpan  the  foil  icing  omie  or  footoi 

9l  have  boon  Sppc  tailed  the  a*>- 
pMtiae*  of  the  Cet&to  of  Mile 
Froooh  deoeased.  for  Inheritance 
fas.  In  Host  uill  is  the  folios*. 

Ins  flflLauee;  qi*>te  *7hiTteentl>- 
ifacreitd  tmtk y ;ialr,  of  Scfcuo*  Kaneno, 

(flSsei  to  s ulator  of  t»  late  huo» 
bend,  Imh  A.  Preach)  survive  ae, 

X direct  that  the  son.  of  Too  hundred 
fifty  Dollars,  be  reserved  and  held 
for  the  purpose  of  defraying  bar 
funeral  ospenoco  at  her  death*. 

* !eroy  ’dutr  did  survive  ra.  frond) 
and  Is  alive  to  day.  Ze  thia  3350»00 
itaot  a debt  ftf^inot  the  "state  or  la 
It  an  inhorltunoo  that  Bill  be  aubioot 
to  tas?  If  sdbleot  to  to at,  abat  evil 
tho  rate  bo?  . please  advise  m noon,  a 

■Tootion  370,  Losw  of  - ^leeouri,  1931 

provide*! 


aA  tax  shall  be  and  la  hereby  top  sod 
i^on  the  transfer  of  ny  property*  real, 
*)«F®3aaI  or  niaed*  or  rsy  interest  there- 
in or  lnoono  therafVcsa*  in  trust  or  other- 
olaa,  t permmo,  institution*,  aesociationa 
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or  ®orj>  ration,  not  hereinafter 
SMqpfcSd.  In  the  fallowing  oasts i 
9h®n  the  iarjiofe?  in  hy  will  or 
by  t.’»e  Intestate  laws  of  till®  state 
fro*  any  i rttsea  dying  p saoaoed  of 
tbs  orooarty  WiJlo  a resident  of  iho 
state.  ****«•<• 


tinder  the  foots  as  stated  in  ycnre  let- 
ter. the  estate  of  crey  Muir  is  osvtataly  enriched  to 
the  extent  of  fwo  hundred  fifty  ( '300.00;  Dollars  end 
so  is  within  the  prorioi  no  of  Heoti  n 390.  sited  ®UK*ra. 

Ttisref  ore.  it  is  t&s  opinton  of  this 
ttflis*  that  the  hstruest  of  ^ohO.OO  to  •tersy  SSuir  is  sub- 
;-*%  to  inheriteas*  tax  is  the  stats  of  Kisoouri  at  the 
rets  o/  firs  (3)  per  osntua* 


asap  oat  fully  suhuittad. 


jr''"-TrT— 7'TT"'- 

Assistant  Attorney  Oeneral. 
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Attorney  oenex&l 
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lion.  ,owla  B*  itott 
prosecuting  Attorney 
Qedar  County 
took  t a , '4i  * sen  ri 


Beer  3ira 

Tlii#  department  is  in  recci  t of  y ur  letter  of 
July  11#  1933,  in  which  you  saake  the  fo  lowing  re  umsti 

*j.  w.  craig  died  1 earing  a widow  end 
no  children*  ilia  estate  is  appraised 
at  «U7#0CQ.0C.  His  will  provides  a 
life  ast  to  in  all  hi a property  for 

his  wife#  oh  mtih  .ms  i sAAimiKs#  in 

event  of  her  death  or  remrriage#  the 
estate  passes  to  his  thre.  brother*  find 
si stars-*  * * 


,U/,n  ;U  Joes  the  provision  that  ro- 
; a;  or  flags  at  the  wldpw  affect  the  us® 
of  the;  jortality  tables  in  dstert  dning 
the  value  of  a life  estate  an  thf?  :ii.*;unt 
of  inheritance  tax  to  he  pdd  by  tlm 
r attainder  of  the  cat&tev*  * * * 

•section  be?  ii*  o.  mm  1899,  provides  in  pert  ae 

follows l 

*"  * * where  an  estate  for  life  or  for 
years  can  be  divested  by  the  ot  or 
omission  of  the  i®?  catee  or  devisee  it 

shall  be  taxed  ae  if  there  were  no 
poeelbi  - ity  of  such  diva;ti«f%  a 
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In  the  Coes  of  la  re  nun*s  st  to,  7b  >?.  Y. 

940,  testatrix  devised  her  residuary  estate  In  trust,  the 
income  to  be  paid  to  her  sister  Mercy  lure,  until  her 
carriage  or  Meath  unmarried,  t en  the  fund  t jro  to  the 
brother  of  the  test  atrix  and  her  el  tore  a.  A a.  If 
11  via:.  The  court  held! 

":i;;roy  it*  ^1  on  Is  pro  erly  taxable 
on  an  oat  .to  for  life,  althoug  h,  by 
her  own  act  she  any  mu'Tj , and  thus 
cut  down  her  Ufa  estate  to  i mo  for 

a ten  of  y ars  only.'  • 

Meet  Ion  330  of  the  Tax  Lae  provides  as  fol  oral 

**  • "Where  an  eat  te  for  life  or 
for  years  c;m  be  divested  by  the 
o i ox  o:nisslon  of  the  legatee  or 
devisee,  It  shall  be  taxed  iim  it 
there  were  no  possibility  of  ouch 
diverting*"  * * 

This  holding  of  the  oourt  Is  upheld  by  0 eaaon  and 
otls  In  their  work  * Inheritance  Taxation4,  p.  964.  wherein 
It  is  soldi  +VT 

•Whether  the  lfe  estate  be  absolute 
or  defeasible,  as  by  remarriage,  or 
per  autre  vie,  whether  mjbjoot  to 
dower  and  curtesy,  ox  whether  It  la 
ooup/od  with  a power  to  invade  the 
principle  ur  pow<  r of  appointment,  or 
limited  by  time,  as  surviving  to  a 
certain  age;  It  is.  In  the  contem- 
plation or  Inherit  noo  tax  las,  a pre- 
sent right  presently  valuable  and 
taxable*  * • •• 

Ueotlon  595  it.  M*  ti*  '.939,  ,sro  video  In  «iXt  as 

follows I 
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•Thy  value  of  evory  future  or 
Contingent  or  1 rat  tod  estate,  ta- 
ootsa,  or  Interest,  shall,  for  the 
purposes  of  this  article,  be  deter** 
jaiiv'd  by  th:  ruie,  iwttoq,  and 
standards  of  mortality  and  of  vruae 
th  t are  set  forth  In  he  to tw *r loo1 
Combined  experience  tables  of  mor- 
tality for  aaoert-lalng  th*  value 
of  pollolus  of  wife  Insurance  and 
annuities,  and  for  the  detarlnatlon 
of  the  11  bl.  ltlce  of  life  innirunee 
a>r  .cinl  -.'M,  save  th  t the  rate  of 
Inter  oet  to  bo  a ie8->ea  In  o outing 
the  present  value  of  all  future 
lntreato  and  c ,ntlngenales  shall  be 
five  per  o«antura  per  jouiu »••  * •• 

Therefore,  It  is  the  o inlou  of  thle  department  that 
the  provision  In  tiu»  will  of  J.  v.  craig  that  the  life  estate 
of  hie  widow  shall  oeiree  upon  iior  rw . rrloge  <.toee  not  affect 
tuo  use  of  rwrt  dlty  tobies  In  det  mining  the  value  of  the 
-lfe  estate  and  the  snotest  of  laherl tones  tax  to  be  paid  by 
the  remainder  of  the  estate,  ilnee  under  action  597  R.  g. 
do.  1939,  an  estate  for  life  subject  to  be  diverted  by  the 
ret  or  omission  of  the  .eg  . too  or  devisee  shall  bo  taxed 
as  if  there  were  no  possibility  of  ouch  dives ting. 


Very  truly  yours. 


JOHM  «.  HOFfSAJI,  JR. , 

Assistant  Attorney  Qoiv  r 1. 


APi*  UV  il 
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Attorney  thm  rul. 
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tlK&lUTAIfOS  TAX;  Bequests  to  Missouri  chai  *T  ©t  dub.jotto 

tax. 

V 


August  21,1933 


iton.  :,uke  K.  hart 
Hart  A Hart 

Attorneys  A Counselors 
1303  LaSalle  Building 

t. Louie,  Mis  ourl 


Dear  air; 

thlfi  dep  rtment  Is  In  receipt  of  your  letter  of 
August  b#  1933,  re  ue sting  an  o lnlon  as  to  the  following 
state  of  factR* 

• Replying  to  your  question,  I would  say 
that  the  property  Involved  la  to  be  used 
by  th  Ursuxine  Sisters  In  the  state  of 
Ml a sour 1. 

1 trust  th  t this  Inform  tlon  will  enable 
you  to  give  ne  an  o lnlon  to  the  effeot  th  t 
un  ur  the  circumstances  of  this  o^ee  tae 
property  bequeathed  to  Ulster  Honor  i for 
the  use  of  the  Ur inline  listers  In  Mias  url 
by  Sister  Th., marine  is  not  subject  to  the 
payment  of  inherit  nee  tar  under  the  pro- 
visions of  section  602.  As  you  probably 
know,  tbu  work  of  the  tfcrpuline  uiste  sis 
religious  and  education  entirely.1* 

Section  303,  R.  a.  Mo.  1939,  re  ds  ns  follows; 

"..■hen  any  pro  erty,  benefit  or  Income  shall 
pass  to  or  for  the  use  of  any  hospital, 
religious,  educ  tloaal,  Bible,  mission  ry, 
scientific,  benevolent  or  charitable  pur- 
pose in  this  state,  or  to  any  trustee, 
association,  or  our  po ration,  bishop,  minister 
of  any  church,  or  religious  denomination  in 
this  st  te,  to  be  held  and  used  and  rotu&lly 
held  nd  used  exclusively  for  religious, 
educational,  or  charitable  uses  and  pur- 
poses, whether  such  transfer  be  m de  directly 
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, or  Indirectly,  the  s m shalL  not 
he  subject  to  any  tax,  but  this  pro- 
vision shall  not  apply  to  any  cor- 
poration which  h s a right  to  take 
dividends  or  distribute  profits  or 
assets  ong  its  rserbors. " 

Therefore,  it  Is  the  opinion  of  this  department 
that  the  be  oest  to  Ulster  Honors  for  the  use  of  the  Ursullne 
dieters  in  the  Ut&te  of  Missouri,  le  n,t  subject  to  Inheritance 
tax  in  the  itate  of  Missouri* 


Tours  very  truly, 


JuHM  *.  HOfTMAJT,  JR., 
Assistant  Attorney  General. 


approved: 


Attorney  General, 


J HIM 


INHERITANCE  TAX:  Taxation  of  bequest  to  adopted  dauL 

and  husband* 

L 


September  SO,  1953* 


Hon,  Forrest  C.  Donnell* 
Telephone  Building, 

1010  Pine  Street, 

St.  Louis,  1'lsaourl* 


Dear  Sir: 


This  department  Is  in  receipt  of  your  request  for 
an  opinion  as  to  the  following  state  of  faotsi 

* "In  an  estate  which  I have  for  appraisal 
in  re  Missouri  Inheritance  Tax,  the  tes- 
tatrix left  an  Interest  in  certain  real 
estate  *to  ray  adopted  daughter  Laura 
Schmidt  and  her  husband  31111am  lois 
3chmldt*v  1 shall  thank  you  to  Inform 
me  whether  or  not  an  Inheritance  tax  will 
bo  assessable  against  the  husband  of  said 
adopted  daughter,  assuming  that  the  value 
of  said  Interest  so  devised  la  In  nxoess 
of  $1,000*00.  If  a tax  Is  assessable 
against  him,  please  also  inform  me  whether 
or  not  It  is  proper  to  assoss  him  upon  on$- 
half  of  the  value  of  the  interost  so  de- 
vised to  said  devisees  In  said  real  estate." * 

I do  not  believe  there  Is  any  question  but  that 
the  above  bequest  created  an  estate  by  the  entirety  In  Laura 
Schmidt  and  her  husband  h' 111  lam  Alois  .Schmidt . In  the  case  of 
Lomax  v.  Cramer,  SOS  Mo*  App.  365,  the  court  had  up  for  construe 
tlon  a bequest  "to  my  brother,  D.A.  Robinson,  and  wife  §5,000.00 
In  holding  the  bequest  to  oreate  an  estate  by  the  entirety,  the 
Court  said: 


"There  is  no  r-uestion  but  that  in  this 
State  when  a husband  and  wife  take  on 
estate  by  the  entirety  they  hold  not  as 
separate  individuals  and  by  moieties  but 
as  one  person  each  holding  the  whole  of 
it*  For  this  purpose  they  are  a unit  and 
upon  the  death  of  either  the  entire  estate 
belongs  to  the  survivor.  It  is  also  well 
established  that  there  can  be  an  estate  by 
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the  entirety  in  personal  os  well  as  In 
real  property.  (Ryan  ▼.  Ford,  151  Mo. 

App.  669;  Johnston  Johnston,  173  Mo. 

31).  In  sueh  an  estate  the  husband  and 
wife  each  owns,  not  a part  or  a separable 
Interest,  but  the  whole;  and,  therefore, 
the  death  of  one  luavos  the  other  still 
holding  the  nhole  as  before  with  no  one 
to  share  It.  (Y/llson  v.  Frost,  166  Ho, 

311,  319;  Frost  ▼.  Frost,  200  ro.  474,  460)" 

For  further  authority  see  Goldberg  Plumbing  Co.  v.  Taylor, 
209  Ho.  App. , l.o.  101. 

In  view  of  the  foregoing,  Laura  Schmidt  and  her  husband, 
"1111am  Alois  Schmidt,  each  and  both  own  the  whole  estate  during 
their  joint  lives,  and  upon  the  death  of  either,  the  survivor  con- 
tinues to  own  the  whole  estate.  :ach  is  seized  of  an  Indivisible 
entity  so  neither  has  a separate  Interest  therein  that  oan  be 
aliened. 

Therefore,  It  is  the  ruling  of  this  office  that  the  benuest 
be  taxed  at  the  rate  of  with  the  statutory  deduction  of  $500.00 
allowable  to  the  son-in-law. 


Respectfully  submitted. 


JOHN  W.  HOFFYffAN,  Jr., 
Assistant  Attorney  General 


APPROVED* 


floY  iicrTrffelGrf, 

Attorney  General 


J'.VH  s H 
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Contingent  remainder  taxable  tbo 
made  before  Inheritance  tax  passe 


original  bequest 

j i '? 


9.pt.nb«r  27,  1833 


Mississippi  Valley  Trust  Company 
St. Louis,  Missouri 

Attention i C.  A.  Tollat  Associate 

Trust  officer. 


Dear  3ln 


FILED 

/ 

I Ir4 


) 


-*  7 


! ! 


This  department  is  la  receipt  of  your  request  for  an  o pinion 
from  this  office  as  to  the  following  state  of  facts t 


*Cc  are  acting  as  successor  trustee  under 
will  of  Georgs  -.lob.  This  trust  terminated 
on  August  13.  1933,  date  of  death  of  Vary 
A.  ffeldner,  the  last  surviving  obi id  of  the 
testator,  dr.  George  Lleh  died  la  1891, 
and  the  will  provides  that  on  the  death  of 
the  last  surviving  child,  the  trust  shall 
terminate  and  the  corpus  divided  among 
descendants  of  the  testator* s four  children. 
The  surviving  descendants  are  as  follows! 


Angela  Pi oh,  daughter  of  George 
uieh,  Jr. 

Charles  A.  ,lch  and  Fioreas 
Elisabeth  Abbott,  children 
of  Charles  Lleh. 
toy  tans  bury,  daughter  and 
Adele  Hays,  grand-daughter  of  Mary 
sfeldner. 


Xllsabeth  Lleh,  daughter  of  testator  died  in 
1933  without  Issue. 


*e  are  enclosing  a so  y of  the  will  of 
George  Pleb  for  your  information.  This  will 
has  been  In  litigation  and  we  refer  you  to 
the  case  of  plcb  ve.  lob,  158  do.  App.  400. 
In  view  of  the  fact  this  trust  was  created 
prior  to  the  Missouri  lah  rltaaoe  Tax  .aw, 
we  ask  your  opinion  as  to  the  liability  for 
inheritance  tax  of  the  d so end ants  of  George 
Ploh,  to  whom  distribution  will  be  made.  The 
estate  consist a of  one  pi>  ee  of  real  estate 
valued  at  $20,000.00  and  $30,000.00  personal 
property,* 
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It  la  »all  recognised  tb.it  remainders  that  vested  prior 
to  the  statute  pro fo-  aa  Inheritance  tax  are  not  taxable  at 
the  death  of  the  life  tenant,  and  any  such  statute  declaring  thee 
taxable  Is  unconstitutional.  Hatter  of  Ml  171  l.T.  48;  63  N.  E. 

789. 

However,  a different  rule  prevail e share  the  reaalader 
la  contingent* * * *  section  &97  a.  3*  Ho.  1939,  provides  in  part  ac 
foil ova I 

••  * • Estates  in  expectancy  which  arc  con- 
tingent or  defeasible  and  In  whleh  pro- 
oe a dingo  for  the  determination  of  the  tax 
b&ve  not  been  taken  or  shore  the  taxation 
thereof  bae  been  held  in  abeyance,  shall 
be  appraised  at  their  full,  unilminlebed 
value  when  the  persons  entitled  thereto 
eball  come  Into  the  beueficl&l  enjoyment 
or  possession  thereof,  without  diminution 
for  or  on  account  of  any  valuation  thereto- 
fore made  of  the  particular  estate  for  pur- 
poses of  taxation,  upon  which  said  estates 
la  expectancy  may  have  been  limited.***** 

p in  vie*  of  this  prowl elon  of  the  statute,  if  the  descendants 

of  Gtorge  .lob  are  contingent  regain- Screen  under  the  will  than  an  > 

^Inheritance  tax  is  due  to  the  tats  of  Missouri. 

•A  oontlogent  remainder  is  where  the 
estate  in  reaalader  is  limited  either  to 
e dubious  ana  uncertain  person,  or  upon 
the  happening  of  a dubious  and  uncertain 
event.*  31  Corpus  Juris  981. 

In  the  oene  of\*ln  M Cvpple'e  estate4 (Sup. ct. ) 199  a.  v. 

656,  the  Court  In  defining  the  word  descendants,  ealdl 

*ln  fact,  the  cord  *de*o> ad  ant , * when 

applied  to  Inheritance,  Includes  those, 

and  those  only,  who  take  by  the  la*  of 

deeoeats  la  the  descending  line.* 
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la  view  of  this  definition,  it  aay  be  aeea  that  at  the 
tea tat or' a death,  there  eae  no  assurance  that  there  would  be  "des- 
oeadiu.ta*  oapabie  of  taking  the  property  at  the  death  of  the  last 
surviving  life  tenant.  In  other  words,  there  was  a contingency  upon 
whloh  the  passing  of  the  remainder  Interest  was  based.  The  C urt,  In 
the  ease  of  *ln  he  hoodie? * 101  red,  333,  said: 

•*  • • Asides  the  above  considerations,  the 
oases  (Rioted  by  the  referee,  confirmed  also 
by  th*  still  later  oases  of  In  rs  Brown,  154 
«.T.  313,  48  s.2.  837,  Paget  v,  Meleber,  168 
S.T.  399,  bl  h.  %.  34,  and  Clark  t,  Canaan, 

100  N.T.  31b,  &4  X.C,  709,  show  that  where,  as 
under  these  wills,  the  teetstor  directs  a 
division  of  the  est  te  Into  shares  upon  the 
termination  of  the  life  tenanoy,  end  a gift  to 
his  children  then  living,  or  in  the  ones  of 
the  death  of  either  them  to  the  lawful  Issue 
of  any  deoeas  d child,  the  intent  of  the 
testator.  If  nothing  else  Indicates  the  contrary, 
will  be  construed  tc  be  to  convey  to  the  future 
beneficiaries  no  estate  or  Interest  of  any 
kind  until  the  termination  of  the  life  estate; 
or  as  stated  by  arl , j. , In  Tel  afield  v.  -hlp- 
mon,  103  B.Y.  463,  9 V.E.  194} 

•He  (the  testator)  vested  the  whole  es- 
tate In  the  trustee  during  the  life  of 
hie  widow,  and  during  that  tine  evidently 
Intended  that  It  should  remain  there, 
and  mot  be  subject  to  the  disposal  of  hie 
children,  or  to  be  seised  by  their  credit- 
ors} and  if  ter  the  aeath  of  his  eidow  he 

Save  It  not  to  the  children  living  at  his 
eath,  but  to  the  children  and  descendants 
cf  children  deceased,  living  at  her  death.* 
rage  466,  103  B.Y.,  and  pa*  e 165,  9 N.C. 

And  again  In  Campbell  v.  Stohea.  142  K. T.  33, 

36  *.£•  911,  Andrews,  C.J.,  esplslnlag  the  ease 
of  Townshend  v.  Fromner,  135  B.T.  446,  28  I, K« 

805,  observes i 

•That  oase  arose  under  a trust  deed,  where- 
by the  grantor  retained  the  benefioial  use 
of  the  property  for  life,  and  whloh  con- 
tained directions  for  the  disposition  of 
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tbs  fee  after  bsr  death,  to  persons  *ho 
vsrs  not  ascertainable  until  tbs  happen* 
ins  of  that  treat.  Tbs  Intention  of  the 
grantor,  deduced  by  the  court  fro*  the 
transaction,  was  to  postpons  the  accruing 
of  any  future  interests  until  that  event 
happened. * 

In  such  oases,  tbsrcfors,  it  is  held  that  there 
is  a alienable  or  descendible  interest  while 
the  precedent  life  estate  la  outstanding.*  • •• 

Fortunately  for  the  solution  of  the  pr  obi  eta  before  us,  tbs 
will  hers  under  consideration  ban  been  construed  by  tbe  3t.  Louis  Court 
of  Appeal  a.  In  tbe  can#  of  ieh  ▼.  .Ach,  158  Ho,  App.  400.  the  Court 
said  U.c.  430)  t 


••  * *Tbe  duration  of  the  trust  Is  *so  long 
as  say  of  ay  children  are  alive,  and  upon  the 
death  of  the  last  survivor  it  shall  cease,* 
Then  this  will  undertakes  to  dispose  of  tbs 
estate  at  the  sad  of  the  trust,  lb  provides 
for  its  distribution  on  the  death  of  the  last 
of  the  four  ehlldrea,  and  the  language  used 
Is  ' the  estate  shall  then  be  divided  among 
the  descendants  of  my  said  four  shil dr en,  said 
deaoandnat*  taking  par  stirpes  and  not  per 
capita, 1 It  is  to  be  observed  of  this  clause 
that  It  does  not  provide  for  distribution  on 
the  death  of  the  last  of  the  four  ehlldrea 
among  the  grandchildren,  as  eeeas  to  have 
been  thought  by  oouneel  and  by  the  learned 
trial  court,  but  it  is  then  to  bs  divided 
among  *tbe  descendants  of  the  four  children.* 
The  word  groadoftildrea  doss  act  occur  In  the 
will  at  all.  It  earnout  therefor#  bs  claimed 

that  a seated  remainder  waa  lodged  in  tils 
grandchildren  or  any  one  else  by  these  terns, 
lo  one  a an  nos  say  who  will  be  tbe  do so end ants 
capable  of  taking.  The  taker  might  not  be 
n grandchild*  lienee  there  le  no  vested  re- 
mainder even  la  tbe  grandchildren. 


* Descendants  is  a good  tern  of  description  in 
a will  and  includes  all  who  proceed  froa  the 
body  of  the  person  named;  ae  (children) 
grandchildren  and  great  grandchildren. * [slack 
“aw  Diet.)  As  no  one  eaa  ary  who  *^11  be  the 
descendant 5 of  the  children  when  -*11  of 
four  die,  the  remainder  ie  n contingent  re- 
n Binder.  * 
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T bet*  has  therefore  i»^u  a determination  by  the  'ourt  that 
tbs  remainder  Interests  passing  to  the  deeoe&daats  of  the  four 
ohlldrsa  of  the  test- tor  are  outlugent  remainders*  This  being  so. 
It  Is  the  opinion  of  this  depart neat  that  the  estate  passing  to 
the  said  desooadants  Is  subject  to  an  Inhsrltanos  tax  under  the  last 
of  the  3 tats  of  Missouri* 


"espeot fully  submitted, 


juax  i.  ucrrsAK,  la. 

Assistant  Attorney  General. 
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Endorsement  of  second  grade  certificate* 
Teacher  must  have  certificate  throughout 
term  of  school. 


-7'/  U 


September  28,  1933. 


Hon.  David  E.  Impey, 
Prosecuting  Attorney, 
Texas  County, 

Houston,  Missouri. 


Dear  Sir: 


This  department  acknowledges  receipt  of  your  letter 
of  September  7,  1933,  which  is  as  follows: 

"’Statement  of  Facts:  A teacher  now 
employed  to  teach  a school  in  this, 

Texas  County,  holds  a second  grade 
certificate  issued  in  another  county 
on  August  6,  1932.  This  certificate 
bears  no  state  grades,  but  county 
grades  only.  This  certificate  was 
endorsed  by  the  County  Superintendent 
of  Texas  County  on  September  28,  1932 
’for  one  year’;  he  refuses  to  reendorse 
it. 

Your  opinion  is  reauested  upon  the  follow- 
ing points: 

First,  Does  the  county  superintendent 
have  the  right  to  restrict  his  endorse- 
ment to  a period  of  one  year,  or  does 
the  endorsement  validate  the  certificate 
in  this  county  for  the  lifetime  of  the 
certificate,  l.e.,  two  years  from  date 
of  Issuance  on  August  6,  1932,  without 
re endorsement? 

Second,  If  the  restriction  upon  the 
endorsement  is  valid,  can  the  teacher, 
having  begun  the  current  term  prior  to 
the  expiration  of  one  year  from  the  date 
of  endorsement  by  the  county  auperintendent 
of  this  county,  nevertheless  continue  to 
teach  after  September  28,  1933,  until  the 
termination  of  his  existing  contract  to 
teach  this  school? 

This  matter  will  be  up  for  decision  and 
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action  by  the  County  Superintendent 
on  the  15th  inst.  and  your  very 
prompt  advise  will  be  appreciated. * ” 

On  July  25  this  department  rendered  an  opinion  to  the 
Hon,  Thomas  A.  Mathews,  Prosecuting  Attorney  of  St.  Francois  County, 
in  which  it  was  held  that  the  County  Superintendent  in  a situation 
such  as  you  present,  must  endorse  second  grade  certificates  is- 
sued by  the  County  Superintendent  of  another  county  regardless  of 
whether  the  original  certificate  was  issued  on  county  grades  or 
state  grades.  We  are  enclosing  a copy  of  the  opinion  for  your 
benefit. 

The  situation  presented  in  your  letter,  however,  differs 
in  that  the  County  Superintendent  has  endorsed  the  certificate, 
but  for  only  one  year  and  refuses  to  endorse  for  another  year. 
Section  9474  R.S.  Mo.  1929  refers  to  the  endorsement  of  certifi- 
cates, and  the  part  applicable  is  as  follows: 

"****Provlded  that  the  county  superin- 
tendent must  Indorse  without  examination 
second  grade  certificates  from  other 
counties  in  this  state  on  the  payment 
of  a fee  of  one  dollar  and  fifty  cents; 
and  such  second  grade  certificate,  when 
thus  indorsed  by  the  oounty  superintendent, 
shall  entltledthe  holder  thereof  to  all 
the  rights  and  privileges  granted  under 
and  by  a teacher’s  certificate  Issued  by 
such  superintendent  under  a regular 
examination,  and  shall  not  be  revoked 
unless  specified  charges  be  made  and 
filed  with  the  county  superintendent, 
notice  thereof  be  given  and  an  impartial 
hearing  be  had  thereon,  as  is  fully 
provided  for  in  section  9476." 

Having  held  in  the  enclosed  opinion  that  the  County  Super- 
intendent must  endorse  the  certificate,  then  under  the  above  quoted 
section  the  holder  of  the  certificate  is  in  the  same  position  as 
"under  a regular  examination”,  and  the  endorsement  would  be  for 
the  period  of  the  certificate  and  the  Superintendent  would  have  no 
authority  to  endorse  only  for  one  year.  His  endorsement  for  one 
year  only  is  in  substance  a revocation  of  the  certificate  and  this 
he  could  not  do  except  under  the  conditions  as  set  out  in  See.  9476 
R.  S.  Mo.  1929  as  follows: 
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"The  county  superintendent  may  revoke, 
upon  satisfactory  proof,  any  county 
certificate  for  in competency,  immoral- 
ity, neglect  of  duty,  or  the  annulling 
of  written  contracts  with  the  boerd  of 
directors  without  the  consent  of  the 
majority  of  the  members  of  the  board 
whieh  is  a party  to  such  contract.  All 
charges  must  be  preferred  in  writing, 
signed  and  sworn  to  by  the  party  or 
parties  making  the  accusation,  which 
must  be  filed  with  the  county  superin- 
tendent, and  the  teacher  must  be  given 
due  notice,  of  not  less  than  ten  days, 
an  opportunity  to  be  heard,  together 
with  witnesses. **********  « 

The  decision  in  the  case  of  State  ex  inf.  urgess  v.  Hodge,  8 3.  W, 
(2nd)  1.  e.  883,  bearing  on  the  point  is  as  follows: 

"This  certificate  was  evidence  of  a valuable 
right  vested  in  respondent,  not  only  to  teach 
school  in  any  county  in  the  state  for  a full 
period  of  three  years,  but  to  have  that  right 
renewed  or  extended  ’an  unlimited  number  of 
times’  on  the  sole  condition  (for  the  proof 
was  that  respondent  ’had  had  five  years’  ex- 
perience in  teaching  and  was  employed  as  a 
teacher  January  1,  1912,*  and  held  a first- 
glade  certificate),  that  he  be  faithful  in  the 
perform  nee  of  his  professional  duties.  Sec- 
tion 11361,  supra.  Certainly  the  county  su- 
perintendent of  public  schools  was  without 
power  to  shorten  the  three- year  period  evi- 
denced by  the  certificate  except  by  revoking 
the  same  for  cause  (section  11364,  R«  3. 

1919,),  and  it  is  nowhere  contended  that  he 
did  this." 

As  to  the  second  question  "can  the  teacher  having  begnn  the  cur- 
rent term  prior  to  the  expiration  of  one  year  from  the  data  of  endorse- 
ment by  the  county  superintendent  of  this  county  nevertheless  continue 
to  teach  after  September  28,  1933,  until  the  termination  of  his  exist- 
ing contract  to  teach  this  school",  in  the  decision  of  chool  District 
v.  Ddmonston,  50  Mo.  App.  1*  c.  69,  the  Court  said: 

"II.  It  is  urged  against  defendant,  that 
her  contract  was  void  for  another  reason, 
viz:  That  she  had  not,  when  employed,  a 
teacher’s  certificate  for  the  period  of 
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her  employment . The  facts  are  that  she 
was  employed  in  May  for  a ail  months* 
term  beginning  in  September,  and  that 
she  had,  at  the  time  of  her  employment, 
a certificate  which  expired  the  follow- 
ing July.  That  on  its  expiration,  she 
obtained  another  certificate  for  another 
year,  thus  covering  the  period  of  her 
engagement  to  teach.  That  this  cer- 
tificate was  dated  back  to  May  so  as 
to  cover  the  day  she  was  employed. 

Under  sections  7995  and  8021,  Revised 
Statutes,  1889,  it  is  necessary  to  the 
validity  of  a teacher’s  contract  that 
she  shall  have  a certificate  to  teach, 
and  it  is  provided  in  the  former  section 
that:  ’The  certificate  must  be  in  force 
for  the  full  time  for  which  the  contract 
is  made.’  A proper  and  reasonable  con- 
struction of  this  statute  does  not 
require  that  the  teacher  shall,  at  the 
time  of  employment,  have  a certificate 
which  reaches  to  the  end  of  term  of  such 
employment,  provided  that  during  the 
term  of  such  employment  he  has  the 
proper  certificate.  Certainly  no  more 
should  be  asked  of  the  teacher  than 
that  he  renew  his  certificate  at  its 
expiration,  as  is  permitted  by  sections  8030 
and  8031.  It  is  provided  in  section  7996, 
that  if  a teacher’s  certificate  be  revoked 
the  contract  shall  become  voi£,  and  doubt- 
less the  same  result  would  follow  if  the 
teacher  should' fail  to  have  a certificate 
renewed  which  had  expired  during  the  term 
of  employment. w 

Also,  in  the  decision  cited,  in  Hibbard  v.  Smith,  135  Mo.  App. 

721,  the  court  said: 

wThe  clauses  regarding  the  certificate  to 
teach  contained  in  section  9766,  have  been 
construed  in  connection  with  other  statutory 
provisions  regarding  teachers*  certificates 
contained  in  section  9796,  and  held  to  mean 
the  teacher  must  hold  a certificate  through 
the  entire  term  of  the  employment,  but  that 
this  requirement  will  be  satisfied  by  hold- 
ing a certificate  yet  in  force  when  the 
hiring  occurs  and  obtaining  another  upon 
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Its  expiration,  to  extend  over  the  term. 

Such  was  the  decision  In  a oase  identical 
with  the  one  at  bar  In  the  facts  bearing 
on  the  immediate  point,  (school  Dlst.  v. 

Edmonston,  30  Mo.  App.  65.)  te  consider 
this  interpretation  of  the  statute  sound. 

It  was  not  proved  plaintiff  deposited  or 
filed  her  certificate  with  the  cleric  before 
the  latter  attested  the  contract,  as  the 
statute  says  shall  be  done,  but  we  do  not 
regard  this  omission  as  fatal  to  the  em- 
ployment. (Saleno  v.  Neosho,  127  Mo.  627.) 
ghe  held  a certificate  then,  and  later, 
when  asked  to  produce  a certificate,  prof- 
fered for  filing  one  extending  over  the 
six  months'  term,  but  the  directors  declined 
to  accept  it.*  ******  *n 

In  the  decision  of  State  v.  School  District,  324  Mo.  1.  c.  502, 
the  court  further  upholds  the  above  decisions  as  follows: 

"Error  Is  assigned  by  appellant  In  the 
action  of  the  trial  court  In  striking 
from  defendant's  answer  the  affirmative 
defense  that  plaintiff  did  not  have  on 
file  with  the  cleric  of  defendant  school 
district,  on  December  18,  1924,  a cer- 
tificate of  qualification  authorising 
her  to  teach  In  the  pul lie  schools  of 
Gentry  County  for  the  full  time  of 
employment  provided  by  the  contract  of 
December  18,  1324.  Section  11137,  Re- 
vised Statutes  1919,  provides: 'The  cer- 
tificate must  be  in  force  for  the  full 
time  for  which  the  contract  Is  made.* 

On  December  18,  1924,  the  date  of  execu- 
tion of  the  contract  of  employment,  plain- 
tiff held  a certificate  of  qualification, 
issued  and  signed  by  the  superintendent 
of  schools  of  Gentry  County,  authorizing 
her  to  teach  in  the  public  schools  of 
said  county  until  August  31,  1925,  and 
such  certificate  was  then  on  file  with  the 
clerk  of  defendant  school  district. 

Another  certificate  of  qualification  was 
Issued  to  plaintiff  by  the  Superintendent 
of  Schools  of  Gentry  County  on  August  31, 

1925, authorizing  plaintiff  to  teach  in 
the  public  schools  of  said  county  until 
August  31,  1927.  Such  was  a sufficient 
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compliance  with  the  statutory  requirements. 

It  has  been  consistently  and  repeatedly 
ruled  that  a proper  and  reasonable  con- 
struction of  the  statute  does  not  require 
that  the  teacher  shall  have,  at  the  time 
of  employment,  a certificate  which  extends 
to  the  end  of  the  term  of  employment,  pro- 
vided that,  during  the  term  of  employment, 
such  teacher  has  the  proper  certificate.*  *w 

In  view  of  the  above  decisions,  it  is  the  opinion  of  this  Depart- 
ment that  a school  teacher  is  not  compelled  to  have,  at  the  time  of 
employment,  a certificate  which  extends  throughout  the  term  of  employ- 
ment, but  the  school  teacher  must  have  during  the  term  of  employment, 
a proper  certificate* 


Respect fully  submitted, 


DELIVER  W.  NOLEN 

Assistant  attorney  Gen  ral. 


APPROVED: 


ROf  MCKI^TRtCK 

Attorney  Gen  ral. 
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INHERITANCE  TAXATION 


Transfer  by  will  subject  to  tax 
regardless  of  motive  or  consideration 


October  4.  1935 


-r.  W • J • caggerman 
1110-1112-1114  Jacr-ingtcn  Avenue 
St.  -<ouia , lsBOi,ri 


Dear  Sin 


This  Department  la  In  receipt  of  your  request  for 
an  opinion  as  to  the  following  state  of  facts: 

"I  have  been  Informed  by  the  Appraiser 
for  Inheritance  tax  purposes  in  an 
Estate  of  which  I cla  xooutor  that 
your  office  has  ruled  that  a &$>  In- 
heritance Tax  is  payable  on  an  inheri- 
tance where  a rum  was  bequeathed  for 
services  actually  rendered  over  a ten 
year  period  and  so  stated  In  the  will. 

ill  you  kindly  give  na  such  citation 
ul  you  can  so  that  I *uuy  determine 
whether  Ulu  statoent  is  correct  or  not." 

Index*  the  facts  as  c ontolned  in  your  latter  we  are  not 
dealing  with  a transfer  of  proper  Inter  vivos  but  with  & transfer 
of  property  acconpllahod  by  will.  transfers  actually  accompli- 
shed by  will  have  almost  always  been  held  taxable. even  whan  tiio 
will  was  made  in  pur nuance  of  an  antenuptial  agreenwnb  for  the 
consideration  of  marriage  or  other  consideration.  The  theory 
of  ti*e  law  la  tlxat  ute  tax  runs  against  transferc  by  will  and  tuat 
the  motive  for  the  transfer  cannot  affect  Its  churacter.ond  timt 
if  the  i enefl  clary  tak o a under  tno  no  cannot  avoid  tax  on  tiia 

theory  that  he  night  iave  elected  to  toko  under  the  tigroe-nent , If 
one  there  be.  ard  prosoi.t  his  claim  as  e debt  again:  t the  os  tat  e. 
Pinkerton  - Inheritance  and  estate  Taxes;  Ulnar  on  <fc  Otis  - 
inheritance  taxation. (4th  i-dition)  • 
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In  the  ease  of  Clarice  v*  fmMururer,  2HG  aiass.  301,115 
the  testator  made  a will  containing  this  clauses 

"If  ray  housekeeper, ^arah  Elizabeth  Will  goose, 
continues  to  discharge  her  duties  to  my  cat- 
isf action  end  I retain  her  in  ny  « ploy  until 
ry  death,  I give  her  two  thousand  ($2,000) 
dollars,  with  the  additional  sum  of  five  hun- 
dred (500)  for  each  year  after  I am  eighty 
yfj&rs  old,  and  a proportionate  part  of  five 
hundred  (^500)  dollars  for  the  fraction  of 
a year,  I‘h©  said  legacies  to  the  said  ^rah 
hllaabeth  Villlgooa©  to  depend  entirely  unon 
my  retaining  her  In  try  employ  until  ray  decease, 
and  I 62E  to  he  sole  judge  of  whether  her  ser- 
vices continue  efficient  and  satisfactory. “ 

in  holding  the  transfer  subject  to  tax,  the  Court  eeidt 

"The  question  Is  whether  this  legacy 
le  subject  to  the  excise  tax  Imposed 
by  h 1. 1912, c. 67d, hoc, 1, which  must  be 
levied  on  ’All  property  within  the 
jurisdiction  of  the  Co^onweolth, 
corporeal  or  incorporeal, ..... which 
shall  pass  by  will,  or  by  the  laws 
regulating  intestate  sue cess Ion,  or 
by  deed, grant  or  gift,  except  In  cases 
of  a one  fide  purchase  for  full  con- 
sideration in  money  or  money’s  worth, 
made  or  Intended  to  take  effect  In 
possession  or  enjoyment  eftor  the  death 
of  the  ran  tor.  «ww» 

it  is  plain  that  the  will  gives  a legacy, 
ihe  property  passes  to  the  housekeeper  by 
reason  of  the  will,  2’he  antecedent  con- 
tract between  the  parties  required  the 
testator  to  make  a will  and  therein  * bequeath v 
a definite  sum  with  e rule  for  Its  increase 
by  lapse  of  tins,  This  contract  was  exe- 
cuted exactly  according  to  its  terms.  The 
promise  of  this  contract.  If  kept,  does  not 
give  rise  to  a debt.  It  is  In  this  respect 
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distinguishable  from  that  before  the  court 
In  Krell  v.  Jodman,  154  ne;. . 454*  It 
simply  creates  an  o.  11  at*  on  to  give  a leg- 
acy by  will.  It  la  a contract  not  unusual 
In  Its  ruoetanca.  on tracts  to  make  a legacy 
not  infrequently  cone  before  the  courts, 

.ot®  v.  at  son,  179  .nass  . SO,  -.el  3.  Inf,  ton  v, 

Ap thorp,  145  Maas, 

Thera  are  no  words  of  exception  or  limitation 
in  the  s ‘afcute  which  lndloate  any  legislative 
purpose  to  exempt  from  Its  sweeping  provisions 
a legatee  stand in c ae  does  the  at  bar,” 

in  the  case  of  Richard  con  v.  .ana,  12b  B.  B,  44,  254  lass, 
40S,  decedent.  In  consideration  of  an  agreement  to  provide  her  suit- 
able maintenance  for  life,  agreed  to  pay  the  petition'  rs  ;3QG  In  cash, 
and  to  make  a will  dev is in  her  house  to  them  In  fee  simle,  both  of 
which  she  did.  In  holding  the  transfer  subject  to  tax,  the  Court 
aaldt 

"for  the  reasons  stated  in  a similar  cane 
of  Clarke  v.  Treasurer,  326  ass,  SOI, 

115  hm  <•  416,  it  Is  lain  that  the  property 
passed  to  the  hi chares ons  by  rear on  of  the 
will  and  that  the  devise  le  subject  to  an 
Inheritance  tax  under  5t.  1909,  c.  490,  ft. 

4,  bee,  1,  as  amended  by  5t,  1912,  Chapter 
67o,  ec.  I,” 

Phe  case  of  the  latter  of  dould,  156  R.  Y.  423,  51  it,  E. 

2o7,  is  illuminating  or*  tnis  point  so  far  as  the  courts  of  Missouri 
are  concerned,  for  the  reason  that  th  lr  inheritance  tax  law  finds 
its  origin  in  the  Inheritance  tax  laws  of  Bew  'ork  and  Illinois, 

In  that  case.  Jay  dould,  shortly  fjefore  hie  death,  agreed  with  his 
son  that  the  v slue  of  the  latter's  services  in  his  father's  busi- 
ness for  twelve  years  amounted  to  ,5,000,000,  and  that  the  father 
was  Indebted  to  Ills  son  to  that  extant.  He  thereupon  made  a will, 
reciting  the  facts  respecting  the  services  ^he  son  had  rendered  him, 
and  fixed  thoir  value  at  the  agreed  amount.  The  court  In  holding 
that  this  bequest  was  subject  to  a legacy  tax,  raid  (l»c,2tt8)s 

"It  is  certainly  within  the  constitu- 
tional power  of  the  legislature  to  tax 
all  nroperty  transferred  by  will, 
whether  the  motive  of  the  testator  be 
to  make  a gift  or  pay  a debt,  and  the 
Ian  aiage , absolutely  unambiguous  and 
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free  from  savin  clauses,  which  the 
legislature  employed  to  accomplish  that 
reet.lt,  affords  the  bast  Indication  that 
the  word  ’transfer*  In  the  eta tut 9 la 
used  advisedly  and  according  to  Its 
ordinary  legal  signification,  which  is 
that  the  owner  of  a tiling  delivers  It  to 
another  person  with  the  Intent  of  passing 
the  rl  hts  wnlch  tie  lias  In  It  to  the 
latter,  uouv#  Law  blot*  Indeed,  It  can 
easily  « Imagined  that  the  legislature 
aimed  to  prevent  parties  from  avoiding 
payment  of  d*o  tax  uy  changing  intended 
beneficiaries  into  testamentary  creditors# 

It  matters  not  what  tiio  motive  of  a 
transfer  by  will  may  be**  whether  to  pay  a 
debt,  discharge  some  moral  oull  atlon, 
or  to  benefit  a relative  for  whom  the 
testator  entertains  a strong  affection  — 
if  the  devise  or  bequest  be  accepted  by  the 
beneficiary,  the  transfer  Is  ade  by  will, 
and  the  state,  by  the  statute  In  question, 
males  s a tax  to  impinnw  upon  that  perform- 
ance #n 

In  state  v.  rLollior  ( hup#  Ct#  &an#  ) lbS  r#  771,  a will 
waa  executed  Deques tiling  all  the  property  of  the  testator  to  his  niece 
In  pursuance  of  a contract  entered  Into  between  them  many  years  before 
by  which  she  agreed  to  live  with  and  care  for  him  as  long  as  ha  lived. 
The  Court  held  that  the  property  passed  by  will  and  was  liable  to  the 
succession  tax  imposed  by  the  Inheritance  Tax  Law,  and  that  the  oro- 
v If  Ion  exempting  ix*ora  the  operation  of  the  .ct  the  case  of  a bona  fide 
purchase  for  full  consideration  In  ;on^y  or  money’s  worth  was  Intended 
to  apply  solely  to  transfers  by  deed  or  grant  node  In  contemplation  of 
death,  and  that  It  had  no  application  to  the  transmission  of  pro  party 
by  will#  The  court  said  (1.  c.  773-773)  t 

"The  Legislature,  however,  roconized 
the  force  of  ' the  rulin  ; passion  strong 
In  death1,  and  also  the  fact  that  the 
experience  of  other  states  was  demon- 
strated that  various  shifts  am  devices 
would  naturally  be  resorted  to  by  the 
owners  of  large  estates  for  the  very 
purposes  of  avoiding  taxes  upon  success  ions 
and  inheritances , end  that  actual  transfers 
of  property  would  frequently  be  made  in 
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contemplation  of  aeath  with  the  Intent 
that  the  property  tranaf erred  should  encepe 
the  tax.  This  1 f whfit  the  Legislature  had 
in  i lad  by  the  provision  that  the  succession 
should  t>e  taxed  in  all  cases , except  whore 
the  tranaf or,  made  by  deed  or  grant  in 
contemplation  of  death,  wac  supported  by 
e 'full  con al aeration1  either  in  on iy  or 
in  money's  worth." 

The  case  of  * artor  v,  Craig,  ( faup.  Ct*tUil*  )00  Atl.  596 
la  a caeu  simile,  r in  point  of  fact  to  the  collier  Case,  supra;  how** 
ever,  the  aordin.  oi  the  Court  la  Illuminating  4n  this  point i 

"It  ©an  make  no  difference  that  there 
was  a valid  consideration  for  the  contract 
to  transfer  the  property  by  will.  The 
imposition  ox'  the  tax  is  not  limited  to 
pro  erty  passing  gratuitously  by  will, 
but  extends  to  'all  property  * so  passing* 

If  the  Legislature  had  Intended  to  limit 
tne  Imposition  of  the  tax  to  property 
passing  gratuitously.  It  oould  easily  have 
said  so;  but,  by  providing  that  all  property 
passing  by  will  should  be  subject  to  the 
tax.  It  manifested  an  Intention  not  to  limit 
it*  Matter  of  Oould,  156  H.  f.  423,  51  N*  K. 

£87;  State  Street  Trust  Co.  v,  Trleba,  209 
ass.  376  ; 95  N.  ii*  651." 

Therefore  in  view  of  the  oases  oited  herein,  it  la  the 
opinion  of  this  office  that  whore  there  is  a transfer  of  property 
accomplished  by  will  ttmt  the  tranaf  or  Is  subject  to  an  Inheritance 
tax  In  the  State  of  Missouri,  regardless  of  the  consideration  and 
motive  for  the  trannfor* 


He s pee t fully  cu  ml t tod. 


J ,m  *•  uWriLiU,  JH. 

Assistant  attorney  ueneral. 


AHPAOVLDi 
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Attorney  General* 
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LEGISIATUKE:  Validity  of  the  Act  of  extra  session  introduced 
prior  to  message  on  subject. 


November  10 * 1933 


FILED  NO.  A4 


Hon.  F.  J.  Iffrig 
House  of  Representatives 
Jefferson  City*  Missouri 

My  Dear  Mr.  Iffrig: 

We  render  you  the  following  opinion  in  accordance  with 
your  oral  request  for  advice  as  to  the  constitutionality  of  an 
act  which  was  introduced  in  the  House  prior  to  the  time  the 
subject  matter  of  such  act  was  referred  to  the  General  Assembly 
by  the  special  message  of  the  Governor, 

We  shall  first  refer  to  the  constitutional  provisions 
respecting  the  powers  of  the  General  Assembly  in  extra  session. 
Portions  of  Section  9 of  Article  5 of  the  Constitution  reads 
as  follows: 

"*  * *0n  extraordinary  occasions  he  (the 
Governor)  may  convene  the  General  Assembly 
by  proclamation*  wherein  he  shall  state 
specifically  each  matter  concerning  which 
the  action  of  that  body  is  deemed  necessary.'1 

And  Section  55  of  Article  A of  the  Constitution  reads 
as  follows: 

"The  General  Assembly  shall  have  no  power* 
when  convened  in  extra  session  by  the  Governor* 
to  act  upon  subjects  other  than  those  specially 
designated  in  the  proclamation  by  which  the 
session  is  called,  or  recommended  by  special 
message  to  its  consideration  by  the  Governor 
after  it  shall  have  been  convened." 

The  foregoing  constitutional  provisions  are  self- 
enforcing  and  have  been  held  to  be  mandatory.  295  Mo.  402. 
Whether  or  not  a bill  introduced  prior  to  the  special  message  may 
be  proceeded  upon  Is  controlled  by  the  proper  interpretation  to 
be  placed  upon  the  phrase  "to  act'1  as  used  in  Section  55  above 
quoted.  There  seems  to  have  been  no  direct  decision  on  this 
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matter  but  in  our  opinion  the  case  of  Wells  vs.  The  Missouri  Pacific 
Railroad  Company,  110  Mo.  286,  leads  us  to  the  correct  interpretation 
of  this  phrase.  In  that  case  the  Court  was  considering  a law 
enacted  in  special  session  in  respect  to  railroads,  and  after  holding 
that  the  act  did  not  fall  within  the  Governor's  special  message, 
the  Court  considered  the  effect  of  the  Governor's  approval  of  the 
bill  as  ratifying  or  validating  the  act.  The  Court  in  referring 
to  the  process  through  which  a bill  goes  before  becoming  a law, 
stated  at  page  297 : 

* *When  the  people  have  declared  a certain 
form  indispensable  to  the  proper  expression  of 
their  will,  it  is  no  part  of  our  function  to 
adjudge  that  form  unnecessary  or  immaterial. 

On  the  contrary,  our  bounden  duty  is  to  enforce 
that  declaration. 

It  follows  that  the  'act'  in  question  cannot  be 
sustained  as  a constitutional  exertion  of  the 
law-making  power. 

That  position  being  reached,  it  is  unimportant 
that  the  governor,  by  his  formal  signature,  in 
due  course,  approved  the  bill  after  its  passage 
by  the  general  assembly. 

By  the  terms  of  the  constitution  the  legislative 
power  to  act  In  the  premises  depended  on  the 
governor  * s taking  the  initiative,  by  a proclamation 
or  a message.  His  subsequent  approval  cannot  be 
accepted  as  a substitute  for  these  earlier  steps 
which  the  fundamental  law  prescribes.*  ♦ »" 

In  Webster's  we  find  the  verb  'act'  as  meaning  "to  exert 
power."  The  introduction  of  a bill  is  an  exertion  of  legislative 
power  required  in  the  process  of  enacting  a valid  law.  Under  the 
decision  in  the  Wells  case,  the  General  Assembly  in  special  session 
is  without  the  power  to  act  until  the  Governor  has  taken  the 
initiative  and  placed  the  matter  before  the  assembly.  It  is  accord- 
ingly the  opinion  of  this  office  that  no  validity  has  been  given 
the  act  In  question  by  the  subsequent  message  of  the  Governor. 
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We  return  herewith  two  copies  of  the  bill,  one  type- 
written and  one  printed,  but  as  we  understand  your  Inquiry,  the 
only  information  you  desired  on  this  bill  has  been  answered  in 
the  foregoing  opinion.  We  do  not  pass  upon  any  other  feature 
of  the  Act. 

Respectfully  submitted. 


HARRY  G.  WALTNER,  JR. 
Assistant  Attorney  General. 

APPROVED: 


Attorney  General 


IHHEi  TAX:  (a)  Where  property  passes  by  will  by  virtue  of 

power  of  appointment  contained  in  earlier  will,  the 
transfer  is  taxed  as  part  of  the  estate  of  the 
decedent  who  died  last. 


(b)  The  relationship  of  the  grantee 
of  the  power  determines  the  rate  of 
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to  the  donee 
tax. 


A 


Mr.  Henry  A.  Baker, 

1018-22  Federal  Commerce  Trust  Bldg., 
St.  Louis,  Missouri. 


Dear  Sir: 


This  department  is  in  receipt  of  your  letter  of 
October  26,  1933  in  tfhich  you  request  an  opinion  as  to  the 
following  state  of  facts: 

"In  the  above  estate  the  decedent 
exercised  a power  to  dispose  of  property 
by  her  last  will,  which  power  was  given 
her  by  the  last  will  of  A.P.  Ghio,  de- 
ceased. 

I,  myself,  have  always  held  in  cases  like 
this  that  the  property  disposed  of  by  the 
exercise  of  the  power  passes  under  the  will 
of  the  decedent  who  created  the  power,  and 
that  the  relationship  which  controls  and  by 
which  the  inheritance  tax  was  determined, 
was  the  relationship  of  the  beneficiary  to 
the  decedent  cresting  the  power.  In  the 
above  estate,  however,  the  attorney  for  the 
exeeut or  has  advanced  the  theory  that  it  is 
the  relationship  of  the  beneficiary  to  the 
person  who  exercised  the  power  that  controls. 
This  theory  does  not  seen  right  or  reasonable 
to  me;  however,  I shall  be  guided  by  your 
opinion  in  the  matter. 

I am  all  ready  to  tax  the  estate,  so  I would 
very  much  appreciate  a prompt  ruling  from  you. 
The  two  propositions  of  law  to  be  determined 
are  as  follows: 

1.  Where  the  power  is  exercised  in 
transferring  property,  does  the  property 
pass  under  the  will  of  the  testator 
creating  the  power,  or  under  the  will 
of  the  testator  exercising  the  power? 


2.  In  determining  the  inheritance  tax. 
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must  the  relationship  of  the  beneficiary 
to  the  person  exercising  the  power,  or  to 
the  p arson  who  created  the  power,  be  taken 
into  consideration?  Which  controls? 


I. 


Where  property  passes  by  will  by  virtue 
joint  men  t c 


of  power  of  appoi 
earlier  wTTl.  the 
part  of  the  estate 
die?  last. 


contained  in 

transfer  is  taxe3~as 
of  the  decedent  arEo 


Section  571,  R.S.  Wo.  1929  provides  in  part  as  follows; 

"7/henever  any  person  or  corporation  shall 
exercise  the  power  of  appoirtment  derived 
from  any  disposition  of  property  made 
either  before  or  after  the  passage  of  this 
law,  such  appointment  when  made  shall  be 
deemed  a transfer  taxable  under  the  pro- 
visions of  this  law  in  the  same  manner  as 
though  the  property  to  which  said  appoint- 
ment relates  belonged  absolutely  to  the 
donee  of  such  power  and  had  been  bequeathed 
or  devised  by  the  donor  by  will;  ♦***» 

The  Missouri  Inheritance  Tax  Law  was  taken  either  from  the 
State  of  New  York  or  the  State  of  Illinois. 

"Our  statute  covering  this  particular 
subject  **+*  was  either  borrowed  from 
New  York  or  Illinois." 

In  Re  Kinsella’s  Estate, 

393  Mo.  545. 

In  construing  the  Missouri  law,  therefore,  we  may  have 
recourse  as  pursuaslve  to  the  construction  put  upon  the  law  in  cases 
which  construe  the  New  York  Law.  In  the  case  of  the  Matter  of  Dows, 
167  N.Y.  227,  affirmed  by  the  Supreme  Court  of  the  United  States  in 
183  U.S.  228,  the  Court  held: 

"****But  whatever  be  the  technical  source 
of  title  of  a grantee  under  a power  of 
appointment,  it  cannot  be  denied  that  in 
reality  and  substance  it  is  the  execution 
of  the  power  that  gives  to  the  grantee  the 
property  passing  under  it.  The  will  of  Dows, 

Sr.,  gave  his  son  a power  of  appointment 
to  be  exercised  only  in  a particular  manner, 
to- wit,  by  last  will  and  testament.  If,  as 
said  by  the  Supreme  Court  of  the  United 
States,  the  right  to  take  property  by  devise 
is  not  an  inherent  or  natural  right,  but  a 
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privilege  accorded  by  the  state  which  it 
may  tax  or  charge  for,  it  follows  that 
the  right  of  a testator  to  make  a will  or 
testamentary  instrument  is  equally  a privi- 
lege and  equally  subject  to  the  taxing  power 
of  the  state.  TThen  David  Dowe,  Sr.  devised 
this  property  to  the  appointees  under  the 
will  of  his  son,  he  necessarily  subjected 
it  to  the  charge  that  the  state  might  impose 
on  the  privilege  accorded  to  the  son  of  mak- 
ing a will.  That  charge  is  the  same  in 
character  as  if  it  had  been  laid  on  the  inher- 
itance of  the  estate  of  the  son  himself,  that 
is,  for  the  privilege  of  succeeding  to  prop- 
erty under  a will.  ***** 


CONCLUSION 

Therefore,  in  view  of  the  foregoing,  transfers  occasioned 
by  the  exercise  of  a power  of  appointment  are  taxable  to  the  same 
extent  as  though  the  donee  of  the  power  wore  the  absolute  owner  of 
the  property  transferred,  end  the  property  oaases  under  the  will 
of  the  testator  exercising  the  power. 


II. 

The  relationship  of  the  grantee  to  the  donee 
of~ the  power  determines  the  rate  of  tax. 

Under  the  common  law  rule  relationship  to  the  donor  of  the 
power  of  appointment  and  not  the  donee  determined  the  rate  of  tax. 

Gal lard  v.  Hinans,  111  Md.  434,  74  Atl.  26.  However,  under  the 
statutory  rule  the  common  law  rule  is  reversed. 

It  will  be  noticed  that  Section  571,  H.S.  Mo.  1929,  as 
sot  out,  supra,  provides  that  the  transfer  shall  be  taxable  as  though 
the  property  to  which  said  appointment  relates  belonged  absolutely 
to  the  donee  of  such  power  and  had  been  bequeathed  or  devised  by 
the  donor  by  will. 

In  the  case  of  Matter  of  Rogers,  71  App.  Div.  (N.v. ) 461, 
the  Court  had  before  it  this  identical  problem  in  connection  with 
the  New  York  Statute,  which  is  substantially  similar  to  the  Missouri 
law.  In  that  case  a testator  who  died  in  1869,  by  his  will  gave  his 
wife  a life  estate  in  certain  r al  and  personal  property  together 
with  the  power  to  dispose  of  such  property  by  will.  The  widow  died 
in  1900  leaving  a will,  by  whieh  she  exercised  the  power  of  appoint- 
ment as  to  the  bulk  of  the  real  and  personal  property  in  fnvor  of 
her  brother,  who  nas  a stranger  in  blood  to  her  husband.  It  was  held 
that  under  the  provisions  of  subdivision  5 of  section  220  of  the  tax 
law  (Laws  of  ie96,  Chap.  908,  as  amd.  by  Laws  of  1897,  chap.  284) 
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the  property  should,  for  the  purposes  of  the  transfer  tax,  be 
regarded  as  passing  directly  from  the  widow  to  her  brother,  and 
that  under  the  prowl  si on s of  section  221  of  the  Tax  Law  the  trans- 
fer was  taxable  at  the  rate  of  one  per  cent  upon  the  personal  property 
alone,  and  that  it  was  not  taxable  at  the  rate  prescribed  in  section 
220  of  the  Tax  Law,  to- wit , fixe  per  centum  upon  both  the  real  and 
personal  property.  The  Court  said: 

" 'Subdivision  5,  section  220,  of  article  10, 
chaptor  908  of  the  Law 3 of  1896,  as  amended 
by  chapter  284  of  the  Laws  of  1897,  provides: 

•Whenever  any  person  or  corporation  shall 
exercise  a power  of  appointment  derived  from 
any  disposition  of  property  made  either  be- 
fore or  after  the  passage  of  this  act,  such 
appointment  when  made  shall  be  deemed  a 
transfer  taxable  under  the  provisions  of  this 
act  in  the  same  manner  as  though  the  property 
to  which  such  appointment  rel  tes  belonged 
absolutely  to  the  donee  of  such  power,  and 
had  been  beaueathed  or  devised  by  such  donee 
by  will.*  This  provision  of  law  was  before 
this  court  in  Matter  of  Beaver  (63  App.  Div. 

283) , and  it  was  there  held  that  section  220 
expressly  declares  that  it  is  the  exercise 
and  not  the  creation  of  the  power  of  appoint- 
ment which  effects  the  transfer  upon  which 
the  tax  is  enforced;  hence  the  fund  must, 
for  taxing  purposes,  be  regarded  as  having 
passed  from  mother  to  son,  and  the  case  is  V 

governed  by  section  221  and  not  by  section 
220.  (citing  authorities  at  p.  286.) 

Wllmer  S.  Wood  is  a brother  of  Virginia  B. 

Rogers,  decensed,  and,  under  the  appraisal 
and  order  as  It  now  stands,  is  made  subject 
to  a tax  of  five  per  centtan  upon  both  the 
real  and  personal  property  coming  to  him 
under  the  will.  If  the  provision  of  the 
statute  above  cited  means  anything,  it  is  that, 
for  the  purposes  of  this  tax,  the  property  is 
to  be  regarded  as  coming  directly  from  Virginia 
B.  Rogers  to  her  brother;  and,  under  the  pro- 
visions of  section  221  the  tax  is  fixed  at  one 
per  centum  upon  the  personal  property  alone.*" 

CONCLUSION 


Therefore,  in  view  of  the  foregoing,  It  is  the  opinion  of 
this  department  that  in  determining  the  Inheritance  tax  rate  udder  a 
power  of  appointment,  the  relationship  of  the  beneficiary  to  the  per- 
son exercising  the  power  of  appointment  controls. 

Respectfully  submitted, 

APPROVED: 


Assfs^nt  * A^Sr^V  * 1 - 


INHERITANCE  TAX:  A contingent  remainder  is  taxable  although 

the  original  trust  was  created  prior  to  the 
passage  of  the  Mo.  inheritance  tax  law. 


November  14,  1933. 


Mississippi  Valley  Trust  Company, 
St.  Louis,  Missouri. 


Gentlemen: 


This  department  is  in  receipt  of  your  request  for  an 
opinion  as  to  the  following  state  of  facts: 

♦"The  Mississippi  Valley  Trust  Company  is 
successor  trustee  under  the  will  of  William 
L.  Ewing,  deceased.  Mr,  Ewing  died  on  Octo- 
ber 22,  1873.  The  original  trustees  were 
his  wifo  and  his  two  sons.  The  trust  is  for 
the  life  of  his  daughter,  Clara  Louisa 
Ewing,  and  the  will  provides: 

'and  it  is  my  will  that  at  the  death 
of  my  said  daughter  CLARA  LOUISA 
leaving  children  surviving,  said  prin- 
cipal shall  be  paid  and  conveyed  to 
said  children  share  and  share  alike 
discharged  of  this  trust,  and  if  said 
CLARA  LOUISA  shall  die  leaving  no  chil- 
dren surviving  then  the  principal  fund 
shall  vest  in  my  right  heirs,' 

The  daugher  Clara  Louisa  Wilson  died  this  year 
and  the  property  passes  to  her  following  five 
children:  Louise  W.  Schwarz,  Victor  Til son, 
William  Sydney  Wilson,  George  K.  Wilson  and 
Alfred  C.  Wilson.  The  total  value  of  all 
the  property  constituting  the  trust  fund  is 
$59,000.00. 

It  is  our  opinion  that  this  trust  fund  is  not 
subject  to  inheritance  tax  and  we  ask  that  you 
issue  an  unconditional  r.aiver  to  transfer  the 
assets  of  this  trust  to  the  five  children  of 
Mrs.  Wilson. 

For  your  information  we  are  enclosing  herewith 
a photostatic  copy  of  the  will.  We  refer  you 
to  Item  7,  which  covers  the  trust  in  question.  "* 
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I. 

A contingent  remainder  is  taxable  although 
the  original  trusT rwas  create#  prior  to  the 
pas aage  of  the  Missouri  Inheritance  Tax  Law. 

It  is  well  recognized  that  remainders  that  Tested  prior 
to  the  statute  proTidlng  for  an  inheritance  tax  are  not  taxable  at  the 
death  of  the  life  tenant,  and  any  such  statute  declaring  them  taxable 
is  unconstitutional.  Matter  of  Pell,  171  N.T.  48;  63  N.F.  789. 

lloweTer,  a different  rule  prevails  where  the  remainder  is 
contingent.  Section  597  R.S.  Mo.  1929  proTides  In  part  as  follows: 

"*+**Estates  in  expectancy  which  are  con- 
tingent or  defeasible  and  in  which 
proceedings  for  the  determination  of  the 
tax  hare  not  been  taken  or  where  the  taxa- 
tion thereof  has  been  held  in  abeyance, 
shall  be  appraised  at  their  full,  undim- 
inished Talue  when  the  persons  entitled 
thereto  shall  come  into  the  beneficial 
enjoyment  or  possession  thereof,  without 
diminution  for  or  on  account  of  any 
Taluation  theretofore  made  of  the  partic- 
ular estate  for  purposes  of  taxation, 
upon  which  said  estates  in  expectancy 
may  hare  been  limited.  ***♦« 

"A  contingent  remainder  is  where  the 
estate  in  remainder  is  limited  either  to 
a dubious  and  uncertain  person,  or  upon 
the  happening  of  a dubious  and  uncertain 
eTont • " 

21  Corpus  Juris,  981. 


Item  7 of  the  will  of  William  L.  liwlng,  deceased,  proTides 
for  certain  payments  to  the  daughter,  Clara  Louisa,  during  her  natural 
life,  free  from  all  control  or  interference  of  her  husband  should  she 
thereafter  marry.  At  the  time  the  will  was  executed  the  daughter  of 
b'illiam  L.  lowing  was  eTidently  unmarried  and  there  were  therefore  no 
children  in  existence  to  whom  the  will  could  haTe  been  held  applicable. 

At  testator’s  death  there  was  no  assurance  that  there  would  be  any 
children  surTlTing  the  daughter  of  William  L.  Hiring  capable  of  talcing 
the  property  at  the  death  of  said  daughter.  In  other  words,  there 
was  a contingency  upon  which  the  passing  of  the  remainder  interest  was 
based. 

In  the  case  of  In  Re  Hoedley,  101  Federal  233,  the  Court 

said: 
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« ,****gesj^es  above  considerations,  the 

cases  auoted  by  the  referee,  confirmed  also 
by  the  still  later  cases  of  In  Re  Brown,  154 
N.Y.  313,  48  N.S.  537,  Paget  v.  Melcher,  156 
N.T.  399,  51  N.S.  24,  and  Clark  v.  Camzaann, 

160  N.Y.  315,  54  N.S.  709,  show  that  where, 
as  under  these  wills,  the  testator  directs  a 
division  of  the  estate  into  shares  upon  the 
termination  of  the  life  tenancy,  and  a gift 
to  his  children  then  living,  or  in  the  case  of 
the  death  of  either  then  to  the  lawful  issue  of 
any  deceased  child,  the  intent  of  the  testator 
if  nothing  else  indicates  the  contrary,  will 
be  construed  to  be  to  convey  to  the  future 
beneficiaries  no  estate  or  interest  of  any 
kind  until  the  termination  of  the  life  estate; 
or  as  stated  by  Bari,  J.,  in  Delafield  v. 

Shipman , 103  N.Y.  463,  9 N.S.  184: 

*Ke,  (the  testator)  vested  the 
whole  estate  in  the  trustee  during 
the  life  of  his  widow,  and  during  that 
time  evidently  intended  that  it  should 
remain  there,  and  not  be  subject  to 
the  disposal  of  hia  children,  or  to 
be  seized  by  their  creditors;  and  after 
the  death  of  his  widow  he  gave  it  not 
to  the  children  living  at  his  death,  but 
to  the  children  and  descendants  of  chil- 
dren deceased,  living  at  her  death.* 

Page  468,  103  N.Y. , and  page  185,  9 N.E* 

And  again  In  Campbell  v.  Stokes,  142  N.Y.  23,  36 
N.E.  811,  Andrews,  C.J.,  explaining  the  case  of 
Townsh end  v.  Prommer,  125  N.Y.  446,  26  N.E.  805, 
observes: 

*That  case  arose  under  a trust  deed 
whereby  the  grantor  retained  the 
beneficial  use  of  the  property  for 
life,  and  which  contained  directions 
for  the  disposition  of  the  fee  after 
her  death,  to  persons  who  were  not 
ascertainable  until  the  happening  of 
that  event.  The  intention  of  the 
grantor,  deduced  by  the  court  from  the 
transaction,  was  to  postpone  the  ac- 
cruing of  any  future  interests  until 
that  event  happened.* 

In  such  cases,  therefore,  it  is  held  that  there 
is  no  alienable  or  descendible  interest  while  the 
precedent  life  estate  is  outstanding.  ***** 


Mississippi  Valley  Trust  Company 


-4' 


Nov.  14,  1933. 


Page  on  "Wills  ",  Section  1119,  defines  "contingent  remainder" 
as  follows: 


"fA  future  interest  is  contingent  if  the 
person  to  take  is  not  in  existence,  as 
where  the  gift  is  to  children,  heirs  of 
the  body,  and  the  like  of  one  who,  at  that 
time,  has  no  living  descendants. 

It  is  also  contingent  where,  by  the  terms 
of  the  gift,  the  beneficiaries  can  not  be 
ascertained  until  the  happening  of  some 
future  event.  Where  a devise  is  made  to  a 
class  in  such  terms  that  the  class  can  not 
be  ascertained  at  the  death  of  the  testator, 
but  must  be  ascertained  at  some  future  time, 
the  interest  of  the  members  of  such  class 
corresponding  to  such  description  is  a mere 
contingency  until  such  class  is  definitely 
ascertained.  A gift  to  the  * heirs*  of  a 
certain  person,  to  be  ascertained  at  some 
time  in  the  future,  'heirs'  being  used  in 
its  primary  meaning,  and  not  as  equivalent 
to  children;  or  a gift  to  the  members  of  a 
class,  such  as  children,  who  may  be  living 
at  some  future  period  of  time,  is  contingent. 

A gift  to  A for  life  and  at  his  death  to 
his  children  and  the  heirs  of  such  as  might 
be  deceased,  or  to  the  survivors  of  £ class, 
as  to  A* s chiT5~ren  or  the  survivors  of  t'hera, 
or  to  A and~hTa  children  1 f he  bars  any  living, 
is  a contingent  remainder. T" 

In  the  ease  of  Dickerson  v.  Dickerson,  211  Mo.  463,  the 
testator  by  will  gave  to  his  wife  the  use  and  income  of  his  dwelling 
house  and  the  200  acres  of  land  in  controversy  "to  have  end  to  hold 
the  same  for  her  during  the  term  she  may  remain  my  widow.  If  she 
marries  or  ceases  to  be  my  widow,  the  farm  then  reverts  to  my  children 
to  be  eoually  divided  between  them  and  at  her  death,  the  said  farm 
to  be  divided  between  my  surviving  children  and  grandchildren  if  any 
whose  parents  are  dead".  Judge  Woodson,  after  an  exhaustive  opinion, 
held  that  the  will  created  a contingent  remainder  in  the  children 
which  vested  in  the  children  alive  at  the  wife's  death  and  the 
child  who  died  before  she  did  leaving  no  children  of  his  own  took  no 
interest  in  the  estate.  Judge  Woodson  said: 

"'And  if  those  words  referred  to  the  death 
of  the  testator,  why  did  he  provide  in  the 
will  that  upon  the  death  or  marriage  of  his 
widow,  the  farm  should  then  go  to  his  children, 
and  further  provide  in  the  same  clause  of  the 
will  that  the  land  should  at  that  same  time 
be  equally  divided  between  his  'surviving 
children,  and  grandchildren  if  any  whose 
parents  are  dead?'  If  it  was  the  intention  of 
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the  testator  to  give  the  farm  to  such 
of  his  children  as  were  living  at  the 
time  of  his  death,  then  we  are  unable 
to  see  what  he  meant  by  the  use  of  the 
words  fand  at  her  death  said  farm  to  be 
equally  divided  between  my  surviving 
children  and  grandchildren,  if  any  whose 
parents  are  dead. ' Conceding  the  testa- 
tor, at  the  time  of  his  death,  knew  which 
of  his  children  were  then  living,  yet 
neither  he,  because  of  his  death,  nor  any 
other  person  could  tell  which  of  his  chil- 
dren would  be  dead  and  leave  living 
children  at  the  time  of  the  death  or  mar- 
riage of  the  testatorfs  widow.  And  yet, 
by  the  express  terms  of  the  will  the  estate 
was  not  to  terminate  until  the  happening 
of  one  of  those  events,  and  at  the  same 
time  the  remainder  was  to  pass  to  and  be 
divided  equally  between  his  children  and 
grandchildren  then  living.  There  was  not 
only  an  uncertainty  as  to  whioh  of  his 
children  would  be  alive  at  the  time  of  the 
termination  of  the  particular  estate;  but 
there  was  also  a further  contingency  which 
could  not  be  forseen,  and  that  was  which. 

If  any,  of  his  children  would  be  dead, 
leaving  surviving  children  at  the  marriage 
or  death  of  the  widow.  If,  upon  the  other 
hand,  those  words  refer  to  the  death  or 
marriage,  they  become  of  much  significance 
by  making  definite  and  certain  the  persons 
who  are  to  take  the  remainder  after  the 
termination  of  the  particular  estate.*" 


CONCLUSION 


In  view  of  the  foregoing,  it  is  the  opinion  of  this  depart- 
ment that  the  property  passing  to  the  children  of  Olara  Louisa  Wilson 
by  reason  of  the  will  of  William  L.  Ewing  is  subject  to  the  inheritance 
tax  laws  of  the  State  of  Missouri.  The  remainder  interests  of  the 
children  were  contingent  until  the  death  of  Clara  Louisa  7ilson  this 
year,  and  by  Sec.  579  R.S.  Mo.  1929,  supra,  are  especially  made  subject 
to  the  inheritance  tax  of  the  State  of  Missouri. 

Respectfully  submitted, 


JOHN  W.  HOm'AN,  Jr. , 

APPROVED:  Assistant  Attorney  General 


ROf  kdKlTrfttcrt, 
Attorney  General. 


JWH : AH 


jSRITANCE  TAX:  Advancements,  as  such,  are  not  subject  to 
the  Inheritance  Tax  Laws  of  the  State  of 
Missouri. 
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Hon.  Dockery  Wilson, 
Prosecuting  Attorney, 
Harrison  County, 
Bethany,  Missouri. 


FILED 


/. ' l 


Dear  Sir: 


This  department  is  in  receipt  of  your  reouest  for  an 
opinion  as  to  the  following  state  of  facts: 

* "The  Irobate  Judge  has  asked  me  to 
write  to  you  for  an  opinion  in  regard 
to  inheritance  tax  findings.  The 
facts  are: 

The  Executor  of  the  Estate  of  Charles 
v».  Burgess,  deceased,  found  among  the 
papers  in  deceased's  bank  box,  an  en- 
velope containing  receipts  amounting  to 
£7200.00.  These  receipts  were  for  money 
given  to  the  heirs  in  1922  a:  d on  the 
receipts  and  envelope  was  written  'This 
la  advancement.1  I he  will  of  the  deceased 
made  no  provision  about  the  advancement 
in  any  way.  Question:  Is  this  amount 
subject  to  inheritance  tax?  Also,  should 
this  amount  oe  deducted  from  the  heirs 
to  which  the  advancements  were  made  at 
final  settlement?  * " 


I. 

"Advancements" , as  such  are  not  subject  to 
the  "inheritance  Tax  Laws  of  the  Sta^o  ' 
of  Missouri. 

"The  mere  fact  that  a gift  inter  vivos  is 
to  be  considered  as  an  advancement  to  the 
donee  and  deducted  from  any  amount  he  may 
receive  from  the  donor's  estate  does  not 
necessarily  bring  the  transfer  within  the 
terms  of  a statute  taxing  transfers  in 
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contemplation  of  death  or  intended  to 
take  effect  in  possession  or  enjoyment 
after  the  death  of  the  transferror.* 

61  C . J.  p«  1656. 

The  Missouri  Inheritance  Tax  Law  was  taken  either  from  the 
State  of  New  York  or  the  State  of  Illinois. 

"Our  statute  covering  this  particular 
subject  ****  was  either  borrowed  from 
New  York  or  Illinois." 

In  Re  Xinsella’s  Estate, 

393  Mo.  545. 

In  construing  the  Missouri  law,  therefore,  we  may  have  recourse  as 
pursuaslve  to  the  construction  put  upon  the  law  in  cases  which 
construe  the  New  York  law.  In  the  case  of  In  Re  Mead’s  Estate, 

194  N.Y.S.  349,  the  Court  held: 

"Gifts  to  children  by  deed3  are  complete 
and  so  not  subject  to  transfer  tax,  not- 
withstanding agreements  that  the  convey- 
ances should  be  considered  as  advancements 
out  of  grantor’s  estate,  to  be  deducted 
from  any  amount  thereafter  becoming  payable 
to  the  grantees  from  grantor’s  estate,  the 
agreements  being  merely  in  diminution  of 
their  becmest3." 

In  the  case  of  Zratz’s  Estate,  72  Pa.  Super.  232,  the 
Court  held: 


"Where  a testator  had  made  irrevocable 
gifts  in  his  lifetime,  which  had  passed 
from  him  and  which  were  not  a part  of 
the  estate  of  which  he  died  possessed, 
such  advancements  are  not  subject  to  the 
payment  of  the  direct  inheritance  tax 
and  the  amount  of  them  is  erroneously 
included  in  an  appraisment  and  a tax 
assessed  on  them  by  the  appraiser  for 
the  purposes  of  determining  the  direct 
inheritance  tax  in  invalid." 

Therefore,  unless  the  "advancements"  come  within  Section 
570,  Laws  of  Mo,  1931,  p.  130  providing  for  an  inheritance  tax  to 
be  imposed  upon  the  transfer  of  property  made  in  contemplation  of 
death,  there  can  be  no  inheritance  tax  assessed. 
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"♦To  have  a taxable  transfer  under 
a statute  taxing  transfers  *in  con- 
templation of  death ♦ not  only  must 
there  be  a contemplation  of  death, 
but  it  must  be  shown  that  such 
contemplation  was  the  direct  and 
moving  cause  of  the  transfer  or 
gift;  and  if  something  other  than 
the  contemplation  of  death  is  the 
controlling  motive  for  the  transfer, 
it  is  not  taxable.'" 

61  C.J. , p*  1656. 

According  to  the  facts  as  given  to  us  in  your  letter, 
these  advancements  were  made  in  1922 . The  date  of  death  of  Charles 
W,  Burgess  is  not  given,  but  it  may  be  safely  assumed  that  it  took 
place  in  the  year  1933,  eleven  years  after  the  advancements  wdre 
made  to  the  heirs.  In  view  of  this  fact,  the  theory  that  these 
advancements  were  made  "in  contemplation  of  death"  is  untenable. 


CONCLUSION 

In  view  of  the  foregoing,  it  is  the  opinion  of  this  depart- 
ment that  the  advancements  made  to  the  heirs  of  Charles  W.  Burgess 
in  1922  are  not  subject  to  the  Inheritance  Tax  Law  of  the  State 
of  Missouri, 


He spec t fully  submitted. 


JOHN  W.  HOFFMAN,  Jr., 
Assistant  Attorney  General. 


API ROVED: 


boY  MclI^Rtac, 

Attorney  General. 


J'VH:  AH 


A bequest  to  A for  life  and  remainder  to 
heirs  is  a contingent  remainder. 

A contingent  remainder  is  taxable  although  t^e 
original  bequest  be  made  before  the  Inheritance 
Tax  Law  of  the  State  of  Mo.  was  passed. 
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Mr.  J.D.  Moore, 

Rich  Hill,  Missouri 


This  department  is  in  receipt  of  your  letter  of  October 
£6,  1933  in  which  you  request  an  opinion  as  to  the  following 
state  of  facts: 


"Mrs.  Mitchell  asked  me  to  assist  her  in 
malting  an  inheritance  tax  return. 

Her  father  made  a will  in  1895,  probated  in 
1896.  After  the  formal  part  and  sundry  be- 
quests and  naming  an  executor,  the  will 
provided  for  a trustee,  named  by  him  in  the 
will,  to  handle  the  property  until  such  time 
as  it  could  be  apportioned  by  a commission 
appointed  by  the  court  to  divide  the  land 
into  three  equal  lots.  This  commission 
divided  the  land  as  provided  in  the  will  into 
three  equal  parts  or  lots  and  provided  that 
the  one  part  set  aside  to  his  son  during  his 
natural  life  and  to  his  heirs. 


The  son  took  eharge  and  handled  the  part  set 
aside  to  him  from  that  time  until  his  death 
this  year.  The  provision  of  the  will  in  set- 
ting aside  this  lot  to  the  son  states  that  he  was 
to  have  use  and  control  and  benefit  of  the  lot 
so  apportioned  to  him  during  his  life  and  then 
at  his  death  to  his  heirs.  It  now  developed 
that  the  heirs  of  the  son  was  the  same  as  set 
aside  by  the  will  to  the  other  interests. 

That  Is  to  say,  they  were  the  heirs  of  both  the 
maker  of  the  will  and  the  son.  On  the  death  of 
the  son  the  heirs  took  control  of  the  land  and 
divided  it  by  partition  in  the  Circuit  Court 
among  themselves.  The  attorneys  consulted  by 
me  disagree  in  regard  to  whether  the  land  is 
subject  to  inheritance  tax." 


Mr.  J.D.  Moore 
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A becuest  to  A for  life  and  remainder  to 
Af s heirs  T?  o_  contingent  remainder. 

Section  3110,  R.5.  Mo.  1929  provides  as  follows: 

"iThere  a remainder  shall  be  limited  to 
the  heirs,  or  heirs  of  the  body,  of  a person 
to  whom  a life  estate  in  the  same  premises 
shall  be  given,  the  persons  who,  on  the 
termination  of  the  life  estate,  shall  be 
the  heirs  or  heirs  of  the  body  of  such 
tenant  for  life  shall  be  entitled  to  take 
as  purchasers  in  fee  simple,  by  virtue  of 
the  remainder  so  limited  to  them." 

In  the  early  case  of  TSmmerson  v.  Hughes,  110  Mo,  627  (1892), 
Judge  Black  in  construing  a conveyance  of  land  "to  C for  her  nat- 
ural life  with  remainder  to  the  heirs  of  her  body",  held  (l.c.  631): 

"'The  deed  here  in  Question  would,  it  is 
believed,  create  an  estate  tail  at  common 
law  under  the  influence  of  the  rule  in 
Shelley's  case.  Section  6838,  Revised 
Statutes,  1889,  first  enacted  in  1835, 
abolishes  the  rule  in  Shelley's  case 
(Riggins  v.  McClellan,  28  Mo.  23;  Tesson 
v.  Rewman,  62  Mo.  198;  Kuldrow  v.  White, 

67  Mo.  470),  and  at  the  same  time  declares 
what  effect  shall  be  given  to  a deed  like 
the  one  now  in  question.  It  provides: 

'There  a remainder  shall  be  limited  to  the 
heirs,  or  heirs  of  the  body,  of  a person 
to  whom  a life  estate  in  the  same  premises 
shall  be  given,  the  persons  who,  on  the 
termination  of  the  life  estate,  shall  be 
the  heirs  or  heirs  of  the  body  of  such 
tenant  for  life  shall  be  entitled  to  take 
as  purchasers  in  fee  simple,  by  virtue  of 
the  remainder  so  limited  in  them. ' ***** 

The  statute  just  ouoted  converted  the 
estate  tail,  created  by  the  deed  at  common 
law,  into  a life  estate  in  the  first  taker 
with  a contingent  remainder  in  fee  simple 
in  favor  of  those  persons  who  should  answer 
the  description  of  heirs  of  the  body  of 
the  tenant  for  life.'" 

In  the  case  of  Wiggins,  et  al.  v.  Perry,  et  al.,  (Sup.  Ct.  Mo. 
1925),  271  S.W.  815,  the  Court  had  before  it  a will  devising  proper- 
ty in  trust  for  the  sole  benefit  of  the  testator's  daughters  during 
their  natural  lives  with  remainder  over  to  the  heirs  of  their  body. 
The  Court  held: 
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n,In  the  light  of  the  foregoing  authorities, 
it  seems  to  us  perfectly  clear  that  the 
daughters  of  the  testator  in  this  case  take 
life  estates  only  under  his  will.  Assuming 
this  to  he  so,  it  only  remains  to  determine 
the  nature  of  the  Interests  which  are  given 
to  the  remainderman.  Is  it  contingent  or 
vested?  The  learned  trial  court  held  that 
the  remainders  were  contingent,  and  with  this 
▼lew  the  authorities  both  in  this  state  and 
elsewhere  appear  to  be  in  complete  accord. 

The  last  two  cases  on  this  subject  in  the 
state  are  n&rtnett  v.  Langan,  282  Mo.  471- 
492,  222  S.'S.  403,  and  Schee  ▼.  Boone,  295 
Mo.  212-224,  243  3.7.  882.  In  the  Hartnett 
Case  the  gift  was  in  this  language,  ’I  give, 
becueath  and  devise  to  my  niece,  Winifred  Langan 
for  life  the  other  half  of  the  residue  of  my 
estate,  remainder  in  fee  to  the  heirs  of  her 
body,  or  in  default  of  such  issue*  then  over, 
and  it  was  held,  at  page  493  (222  S.W.  410) 
that  the  remainder  was  purely  contingent,  and 
Goodman  ▼.  Simmons,  113  Mo.  122-126,  20  S.W* 

972,  and  B&merson  Hughes,  110  Mo.  627,  19 
S.W.  979,  were  cited,  where  similar  rulings 
were  made.  The  authorities  outside  of  this 
state  are  to  the  same  effect:  Du Bo is  v.Judy, 

291  111.  340-347,  126  W.S.  104;  Walcott  v. 

Robinson,  214  Mass.  172-178,  100  N.E.  1109; 

Aetna  Life  Ins.  Co.  v.  Eoppin,  249  111.  406- 
412,  94  H.3.  669;  Aetna  Life  Ins.  Co.  v.  Hoppin, 

214  F.  928-933 , 131  C.C.A.  P24;Baxter  ▼.  Bick- 
ford, 201  Mass.  495-496,  88  N.E.  7;  Coolidge 
▼.  Lorlng,  235  .Vase.  280,  126  N.E.  276; 

McKinney*s  Estate,  260  Pa.  123-128,  103  A.  590; 

Gadsden  v.  Desportes,  39  3.C.  131,  17  S.E.  706. 

t 

We  therefore  respectfully  submit  that  the  will 
of  John  E.  Liggett,  construed  according  to  its 
true  intent  and  purpose,  creates  life  estates 
only  in  his  daughters,  with  contingent  remainders 
over  in  the  heirs  of  their  respective  bodies, 
and  that  the  lineal  descendants  only  of  each 
daughter  who  answers  the  description  of  3uch 
heirs  at  the  time  of  her  death  take  such  remaind- 
ers, and  that  the  trial  court  was  clearly  right 
in  so  ruling.*** 

The  decisions  we  have  quoted  above  have  reference  to  the  rules 
of  law  applicable  to  life  estates  with  remainder  in  fee  tail.  In 
the  case  here  under  consideration,  however,  we  have  a life  estate 
with  remainder  to  the  heirs  of  the  life  tenant. 

In  the  case  of  Green  v.  Irvin  (Sup.  Ct.  mo.  1925),  274  s.W. 
684,  the  Court  held  that  the  rule  of  law  laid  down  In  the  case  of 
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Emmerson  v.  Hughes,  supra,  was  applicable  whether  the  remainder  be 
limited  to  heirs  or  to  heirs  of  the  body.  The  Court  said: 

"'Nor  does  the  fact  that  in  Emmerson  v. 

Hughes  and  the  other  cases  the  remainder 
was  limited  to  heirs  of  the  body  make  the 
rule  inapplicable  to  this  case.  Whether 
the  remainder  be  limited  to  heirs,  or  to 
heirs  of  the  body,  in  eltherevent,  it 
could  not  be  told  who  will  be  such  heirs 
until  the  death  of  the  life  tenant. 

Section  2269,  H.S.  1919,  is  as  follows: 

*Nhere  a remainder  shall  be 
limited  to  the  heirs,  or  heirs 
of  the  body,  of  a person  to 
whom  a life  estate  in  the  3ame 
premises  shall  be  given,  the 
persons  who,  on  the  termination 
of  the  life  estate,  shall  be  the 
heir  or  heirs  of  the  body  of  such 
tenant  for  life  shall  be  entitled 
to  take  as  purchasers,  in  fee 
simple,  by  virtue  of  the  remainder 
so  limited  in  them.  • 

This  section  appears  in  that  form  in  R.S. 

1045,  p.  220,  sec.  7,  and  in  all  subseouent 
revisions.  Its  terms  were  applied  in 
Hartnett  v.  Langan,  282  Mo.  loc.  oit.  492, 

222  S.W.  403,  a case  wherein  the  remainder 
was  limited  to  heirs  of  the  body.  3e,  also, 

Schee  v.  Boone,  295  ISo.  loo.  cit.  224,  243  S.W. 

382,  and  Cox  v.  Jones,  229  Ho.  55-64,  129  S.W. 

495.*" 


CONCLUSION 

In  view  of  the  foregoing,  it  is  the  opinion  of  this  department 
that  the  bequest  to  the  son  far  life  and  remainder  to  his  heirs, 
created  a contingent  remainder  in  the  heirs  of  the  son. 


n. 

A contingent  remainder  is  taxable  although 
yhe  arl  ginaX  bo  quest  be  made  before  the~~^ 
inheritance  "tax  "law  o?~the  State  of  rTssourl 
was'  -oassedT 

It  is  well  recognized  that  remainders  that  vested  prior  to 
the  statute  providing  for  an  inheritance  tax  are  not  taxable  at 
the  death  of  the  life  tenant,  and  any  such  statute  declaring  them 
taxable  is  unconstitutional.  Matter  of  Pell,  171  N.Y.  48;  63  N.E. 

789. 
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However,  a different  rule  prevails  where  the  remainder  is 
contingent.  Section  597,  R.S.  to.  19?fl  provides  in  part  as  follows: 

B****Ijstates  in  QXpectancy  which  are  contingent 

or  defeasiahle  and  in  which  proceedings  for  the 
determination  of  the  tax  have  not  been  taken  or 
where  the  taxation  thereof  has  been  held  in 
abeyance,  shall  be  appraised  at  their  full,  un- 
diminished value  when  the  persons  entitled 
thereto  shall  come  into  the  beneficial  enjoyment 
or  possession  thereof,  without  diminution  for 
or  on  account  of  any  valuation  theretofore  made 
of  the  particular  estate  for  purposes  of  taxation, 
upon  which  said  estates  in  expectancy  may  have 
been  limited.  ***** 

"A  contingent  remainder  is  where  the  estate 
in  remainder  is  limited  either  to  a dubious  and 
uncertain  person,  or  upon  the  happening  of  a 
dubious  and  uncertain  event.*  21  Corpus  Juris, 

981.  * 

Page  on  "Wills",  Section  1119,  defines  "contingent  remainder" 
as  follows: 


"•A  future  interest  is  contingent  if  the  person 
to  take  is  not  in  existence,  as  where  the  gift 
is  to  children,  heirs  of  the  body,  and  the  like 
of  one  who,  at  that  time,  lias  no  living  descend- 
ants. 

It  is  also  contingent  where,  by  the  terms  of 
the  gift,  the  benef iciariee  can  not  be  ascer- 
tained until  the  happening  of  some  future  event. 
Where  a devise  is  made  to  a class  in  such  terms 
that  the  class  can  not  be  ascertained  at  the 
death  of  the  testator,  but  must  be  ascertained 
at  some  future  time,  the  interest  of  the  members 
of  such  class  corresponding  to  such  description 
is  a mere  contingency  until  such  class  is  def- 
initely ascertained.  A gift  tn  the  1 heirs*  of  a_ 
certain  person,  to  be  ascertained  at "some “time 
in"  We  "future , 'heirs1  being  used  in  its  primary 
meaning,  and  not  as  equivalent  to  children;  or 
a gift  to  the  members  of  a class,  such  as  children, 
who  may  be  living  at  some  future  period  of  time, 
is  contingent.  A gift  to  A for  life  and  at  his 
death  to  his  children  and  the  heirs  of  such  as 
might  be  deceased,  or  to  the  survivors  of  a class, 
as  to  A's  children  or  the  survivors  of  them,  or 
to  A and  his  children  if  he  has  any  living,  is  a 
contingent  remainder.1" 
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COKCLUSIOK 


In  view  of  the  foregoing,  it  is  the  opinion  of  this  depart- 
ment that  the  contingent  remainder  interests  passing  by  reason 
of  the  death  of  the  life  tenant  are  subject  to  the  Inheritance  Tax 
Laws  of  the  State  of  Missouri. 


Respectfully  submitted. 


JOHN  POFRMASr,  Jr., 
Assistant  Attorney  General 


APPROVED: 
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Attorney  General. 
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Banks  and  Banking: 
being  liquidated. 


'Sue  Me  Cawley  \ct  does  not  apply  to  banks 


ri 
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to.  Janes  a.  Jtiffri  s 
special  deputy  Oo  is  tuner  i :h-,rg* 
The  ->  nk  of  it.  Cl  It 
it.  Clair,  Hasourl 


<&  r*  :1xj 


f is  is  to  aokno »1  edge  y ur  letter  of  April  14, 

I93o,  w.iioh  reads  - $ follows* 

“Hinder  the  recently  pasted  b nk  legia- 
1 at  ion,  e .00  tally  the  JtfcCa-?l  ey  \ot,  would 
it  ooiae  within  toe  filer*,  .lag  and  provisions 
of  sue  a act  for  the  depositors  of  a 
closed  bank  to  exercise  ay  plan,  rith  the 
concur ieaoe  of  86  of  eueh  de  osita,  tn  t 
tney  might  think  wool  exepedite  the 
liquidation  of  ucn  bank*  "’or  inat  uace 
if  8l  of  such  deposits  vtuuici  agree,  by 
tn«  proper  method,  to  take  bO,  of  their 
credit  balances  in  assets  of  the  bank. 

Could  they  do  so.  * 


You  s:ate  that  the  >..ank  of  it.  Clair  is  now  in 
liquidation  and  you  wish  to  know  If  the  prowl  stems  of  the 
toCawley  ox  applies  to  a b .nk  being  li  ut dated. 

douse  Bill  Ho.  81,  & proved  F^bni  ry  33a. I,  1933, 
known  as  the  McCauley  et,  provides  that  a bank  nay 
authorize  the  suspension  of  payment  of  oneok a of  do  caitore 
for  a period  of  six  banking  days,  sad  after  said  bank  has 
pursued  such  a course  of  suspension,  the  rtats  #lnans*  0ooa- 
issioner  shall  be  la  lately  notified  n„  the  Finance  ComnlRR- 
iO  ier  snail  thereupon  suo  rvia©  tile  withdraw- l of  amp® is  during 
the  sixty  day  period  that  the  ^la  noe  Connie  toner  has 
charge  of  3 id  bank;  th  t if  he  approves  a oont  act  or 
>laa  of  reorganization  and  said  plan  of  reorganisation  Is 
entered  into  by  .e;>osltor3  owning  8b  or  acre  of  the 
deposits,  then  auc  nk  shall  be  perwitt  d to  open.  did 


r.  Jane#  ■'*.  Jeffrleo 


April  ’5,1933 


if  the  finance  oamlseloaer  ft  ex  t 3s  In*'  posa«a«i  *a  of  the 
bank  finds  that  such  bank  should  nut  be  permitted  to  continue 
In  business,  then  he  shrill  proceed  to  11  uldate  “ae  provided 
oy  law4  (deotlon  4 of  the  act)* 

Prom  the  foregoing  It  la  our  o laion  th-  t the  bank  being 
in  liquidation  no  such  agreement  aa  sent 1 one d In  your  letter 
c .ms  under  the  provision  of  the  “doCawley  vot  • , and  that  said 
bank  should  be  ll  ul  ted  iceo.dlug  to  law. 

Trust lag  this  newer#  your  inquiry.  I ra 


Yours  very  truly. 


J 11  > L>,  ,iu  *iao  ;TKh 

sa  latent  ttorn  y i;  n 1, 


A,  moViD 

Attorney  Or  n r&l . 
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BLSSMQB.  JA3T  INaTXTUTIONS/  Commission  for  the  Blind  transf erred 
To  Board  of  Managers  of  eleemosynary  Institutions.  Board  of 
Charities  and  Corrections  abolished— Home  at  Carrollton  placed 
under  supervision  of  the  Board  of  Managers  of  Btate  isleei^osynary 
Institutions.  ^ 

July  8,  1933  aM 
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Hon.  3,  Kd.  J meson,  President 

Board  Of  Managers 

;tate  tCLeemosynary  I not  1 tut  ions 

Jefferson  City,  Missouri 


■Jc  J i/X.  J;UBOSOn( 

fle  wi3h  to  ao^now -ledge  your  letter  of  June  5 th,  1933 , 
which  is  as  fol  ows: 

"The  ileemosynary  Hoard  is  required  to  meet 
twice  each  year  In  Jefferson  City.  The 
last  Legislature  abolished  the  Co  rn.il  a a ion 
for  the  Blind  and  substituted  the  'Heemosy- 
nary  Board  as  the  Co  mission  for  the  Blind, 
lection  3891  H.  3.  tlo.  1939,  requires  the 
Go  .vais  lion  for  the  Blind  to  ;.eet  ontlily. 

It  seems  there  is  some  conflict  here. 

Would  it  be  possible  for  you  to  ender  n 

0 inion  that  It  Is  not  required  of  this 
Board  to  meet  more  than  twioe  each  yar? 

1 ask  tht  for  the  reason  the  legislature 
failed  to  * aake  appropriation  for  the  ex  tenses 
of  more  than  two  meetings  per  year. 

The  Legislature  also  abolished  the  Board 
of  Charities  and  Corrections  and  substituted 
the  gLee>.tosynai'y  Board  as  the  Board  of 
Chari tics  and  Corrections.  Is  there  any- 
thing in  the  .statutes  requiring  the  meeting 
of  the  Board  of  Charities  and  Cor  actions, 
referring  to  their  Board  meetings,  that 
would  rare  it  mandatory  to  meet  more  than 
twioe  each  year!" 

section  1 of  ienate  Bill  Mo.  13,  approved  Mrch  10, 
1933,  provides  as  follows! 


Hon.  ».  £d.  Jameson. 
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iectiona  8888  and  8893,  Chapter  50, 

Heyl sod  Statutes  of  1839,  be  and  the  same 
are  hereby  repealed  and  tvo  new  ieotlona 
enact  d in  lieu  thereof,  to  be  known  as 
ie  ctions  8838  -and  3893,  jpd  t > read  s 
follows I" 

Section  8888  of  the  above  act  provides  the  following: 

* The  Missouri  Oomtflsloa  for  the  Blind 
shall  her sifter  consist  of  the  Members 
of  th-  Board  of  M angers  of  the  State 
£Leemoynary  Institutions  as  now  or  here- 
after provided  for  and  constituted  by 
Article  1,  Chapter  46,  Revised  Statutes  of 
1839,  and  wherever  la  any  law  the  Co.  mission 
for  the  Blind  Is  referred  to  It  shall, 
after  the  taking  effect  of  this  not,  be 
construed  as  referrl jg  to  the  members  of 
the  sold  Board  of  Managers  of  the  fit  te 
gleeiflosyn  ry  Institutions,  who  are  by  this 
-Ot  designated  and  constituted  the  members 
of  said  Co;r: :aia  ion  for  the  Blind.  The 
offlo*  ra  of  the  Board  of  Managers  of  the 
Itate  Sloerao^ynary  Institutions  shall  be 
the  off  leers  of  the  Oommlsolou  for  the 
blind  as  herein  constituted.* 

You  will  observe  that  the  above  ct  taerely  pl;»ces  the 
Missouri  Coinad salon  for  the  Blind  under  a now  head  or  cans  lss Ion, 
namely,  the  aombors  of  the  Board  of  Man  gars  of  the  State 
Heerosynury  Institution  without  changing  or  altrlnj  ny  of 
the  duties  now  performed  by  the  said  Missouri  Oo  mission  for 
the  B ind.  But  fill  duties  heretofore  performed  by  said  Co  mission 
for  the  B-lnd  will  after  July  34,  1943,  be  performed  by  the 
members  of  the  Board  of  tduiagers  in  the  r^uae  manner  an.i  way  as 
no;r  porforraed  by  the  present  oossls  ,lon. 

Jeotlon  6891  R.  J.  Mo.  1939,  relating,  among  other  things, 
to  the  duties  performed  by  the  Missouri  Comlsalon  for  the  Blind, 
provides,  at&jng  other  thing.  , the  following! 

"Raid  oonaalasion  etc.,*  ***•*••* 
it  shall  hold  r gular  monthly  meetings, 

etc. 11 

Thus,  it  is  the  duty  of  the  Goa  lesion  for  the  Bind 
to  hold  regular  monthly  meetings,  and,  as  their  duties  will  be 
after  July  34.  1933.  performed  by  the  doard  of  Managers  of  the 
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State  Sieeijosyinupy  Institutions,  such  Board  of  Managers  will  hr  ve 
to  facet  monthly  as  provided  la  the  above  section. 

<ve  now  proce  d to  the  question  as  to  tho  payment  of 
expenses  of  the  members  attending  suoh  monthly  an  tings. 

senate  Bill  Mo.  13,  supra,  also  provides t 

* dec.  8892.  The  off leer-  and  raenb^ri  of  the 
(Jo  mission  hereby  cr  eated  s ail  receive  no 
salary  or  other  compensation  for  their  ser- 
vices as  officers  or  members  of  the  Coss  ilsslon 
for  the  Blind,  but  their  traveling  expenses 
and  other  necessary  expens  In  th  perfor  lanes 
of  their  duties  as  officers  and  members  of 
the  Co.’ixnlsslon  for  the  B ind  may  be  allowed 
oml  paid  them  out  of  any  funds  that  may  be 
appropriated  by  the  State  for  the  use  of  said 
Co  omission. * 

17 e now  look  to  the  fund  appropriated  by  the  Legislature 
to  aefray  auoh  expenses  contemplated  by  action  8893,  supra. 

House  Bill  Bo.  059,  approved  April  88,  1933,  is  an  act 
appropriating  Kuneys  for  the  use  of  the  Oom.il sslon  for  the  Blind. 
Tills  appropriation  ot  contains  this  provision: 

*D.  Operation: 

Ueneral  expenses  consist In  of  communication, 
printing  and  binding,  transportation  of  t logs, 
travel,  other  < encral  expense,  hospital  expenses 
Incurred  for  eye  operations,  material  and 
supplies  consisting  of  clothing  and  dry  roodf, 
educational,  scientific  and  recreational  nr>- 
pllei,  light,  heat,  power,  and  water  supplies, 
nedical,  surgical  nd  hospital  supplies, 
small  tools,  miscellaneous  supplies  and  repairs, 
station  ry  and  office  supplies 39,833" 

You  will  note  that  trave . and  oth  r general  expense  is 
taken  care  of  in  tula  appropriation  and  when  the  Board  of  managers 
meet  to  perform  the  duties  under  the  statutes  relating  to  blind 
persons,  their  expenses  are  paid  out  of  same,  fce  call  your 
attention,  in  support  of  our  opinion.  to  the  latter  p rt  of 
cotton  8893,  nd  quote  '.gain  from  it 

••  • *but  their  traveling  expenses  ind  other 
necessary  expense  In  the  perfo  reance  of  their 
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duties  as  o. fleers  and  nenibers  of  the 
Costal salon  for  the  mind  may  be  alio  ed 
and  paid  thorn  out  of  any  f untie  that  taay 
be  appropriated  by  the  3 - ate  for  the 
use  of  said  coraii  salon.  * 

And  fur  .her  from  boot Ion  U888> 

* »and  vlit-r..  ver  in  any  law  the  Co!ial sa- 
lon for  tho  Blind  is  referred  to  It 
shall,  ft or  the  taking  effect  of  the 
act,  be  oonstrued  as  referring  to  the 
members  of  the  said  Ho-rd  of  i managers 
of  the  State  jf.leeT30oyn.  ry  Institutions, 
who  are  by  this  not  designated  and  ecn- 
tituted  the  iaeabers  of  said  Commission 
for  the  Bcind. * • 

Therefore,  If  the  Ooimai salon  for  the  blind  when  used  In  the 
statutes  is  to  be  read  as  .ichors  of  the  'aid  ;;oard  of  than  gers 
of  the  at  te  T&eaiaosynary  Institutions,  then  the  appropriation 
aot  In  which  the  words  Blind  Commission  Is  used  rsust  be  road  as 
Meiabors  of  the  Board  of  han  ger  * of  the  State  KLeemosynaxy 
Institutions. 

We  now  proceed  to  the  second  paragraph  of  your  letter. 

House  3111  Mo.  13,  approved  April  3,  1933,  reads  as  follows! 

"cec.  1.  That  Section*  12937,  13938,  129:79, 

13930,  13931,  13932,  12933,  13934,  12935, 

13936,  12937,  being  all  of  Article  1,  Chapter 
90,  Hevl3ed  .;t.  tutes  of  1939,  relating  to 
state  board  of  oharltles  and  correct Ions, 
be  -.;nd  the  same  are  hereby  repealed." 

Tou  will  note  that  Article  l,  Chapter  90,  has  been  repealed 
and  .stricken  from  the  statutes  and  Is  no  longer  In  force  and 
effect*  It  is  in  this  article  and  chapter  that  the  state  board 
of  charities  and  corrections  was  ore  ted  and  In  ?ald  rtlcle  and 
chapter  the  provision  was  made  for  Its  quarterly  meetings  which 
are  not  now  In  the  statutes  by  virtue  or  the  above  oat  re  ’onltsjg 
rr~nt 


Article  4,  Chapter  125,  provides  for  m state  home  for 
children  which  13  now  located  at  Carrollton.  ; action  14096 
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was  repealed  and  two  new  sections  only  ea  oted  In  lieu  thereof. 

The  rest  of  th.  section:  were  not  amended  or  repealed  and  they 
regain  part  of  the  statutory  law  ral  ting  to  th«>  state  home  for 
children. 

House  dill  Mo.  7,  approved  April  b,  1933,  which  booo  -es 
effective  July  34,  1333,  reid3  ua  follows: 

1.  That  lections  14G90  of  article  4, 

Chapter  135,  Hevleetl  ct;tutS3  of  Missouri 
1929  he  and  the  same  Is  hereby  rep  eal  d and 
the  following  new  sections  enacted  in  lieu 
thereof,  to  bo  tiiowu  aa  and  numbered  *14036' 
and  *14996a'  and  to  read  oa  follows* 

Section  1409(5.  The  board  f aanogers  of  the 
state  eloemoaynary  institutions  as  now  or 
hereafter  c-u;titatad  (hereinafter  referred 
to  as  the  board)  situ  - have  and  axeroioe  the 
general  control  and  manage nont  of  aatd  hone, 
laid  board  may  take,  hold  and  menage  all 
lands  and  other  property  acquired  by  purchase, 
gift,  donation,  aoTlea  or  boquest  for  the 
use  of  cht,  institution. 

Section  14096a.  All  of  the  powers  and  duties 
heretofore  confer?  jd  upon  and  required  by 
law  of  the  -itate  Hoard  of  Ch  rltl&s  and 
Oerr  sot  lone  with  respect  to  the  care,  la>- 
portatlo  , supervision  and  placing  of  child  on, 
and  the  Children' s Ho^  at  Carrollton  eliall 
hereafter  be  exercised  and  p;rfOii»ed  by 
the:  iso  jrh  of  Uano&era  of  State  hleeraocyttHry 
Institutions  until  otherwise  provided  by  lav, 

Vf  Mir  ever  in  any  law  reference  1 a mode  to 
said  state  Hoard  of  Char it iso  ana  correction 
it  shall  here  ft or  be  hel  ....  and  construed  as 
the  Board  of  Manag-  ra  of  State  Sloaiao&ynary 
Institutions. * 

Mowhcxe  In  Article  4,  chapter  135,  la  it  provided  for 
any  meet  Inge  to  be  held  by  the  custodian  of  the  institution,  as  amended, 
tow  the  statute  being  silent,  the  Board  of  Managers  of  th<  Hate 
eleemosynary  Institutions  may  In  their  discretion  hold  a meeting 
or  when  meeting  for  any  oth.r  purpose  may  dlacusa  the  oroblems 
and  affairs  of  the  Children's  Horae  at  C arrollton.  Ve  cell  your 
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atteution  however  to  section  8:^73  1.  S.  ko.  1929t  wnich  pro- 
vides for  a nootlng  t la  at  twice  east  ysai  for  the  j3oord 
of  U niters  of  the  State  Xieeioosynory  Institutions  which 
now  has  the  cure  ?.nd  control  of  the  Children's  •one  at 
Carrollton,  and  It  provides  as  follows  1 

“The  board  of  Esanogere  shill  meet  fit  least 
twice  s so h ye  ar,  during  the  months  of  .Tune 
and  >.oeraber,  at  auoh  time  as  aid  board 
may  ceoide;  said  ag  il  nr  meetings  shall 
be  held  at  the  capital  of  the  state,  find 
said  board  shall  meet  at  such  oth  r tines 
and  places  as  fsay  be  directed  by  the  rovernor 
or  president  thereof. * 

Therefore,  It  la  our  opinion  th  t the  Board  of  v&n^eM 
of  the  3t  te  n.ee  ioayn  iry  Institutions  do  s not  have  to  neet 
it  any  time  on  natters  relating  to  the  Children*  3 ; one  at 
Carrollton,  but  such  meetings  may  be  held  at  their  discretion, 
If  at  all,  or  that  when  the  board  meats  twice  each  year  as 
required  by  ieotlon  8973,  supra,  then  those  meetings  nay 
also  include  for  Its  purpose  the  Children's  Horae  at  Carrollton. 


Respectfully  rmbmitted, 


JAMES  ]#•  Ham. 

Assistant  Attorney  Gen*  ral. 


APPROVED 


(Ao  ting )_ 

S otorney  Gener-Q.. 
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Hon,  J,  E.  Johnson 
Treasurer 
Ripley  County 
Doniohan,  Vlsrourl 


Lear  '4r  • Johnson  j 

This  office  is  in  receipt  of  your  letter  of  June 
£6th,  relative  to  the  form  of  payment  of  fees  by  the 
Prosecuting  Attorney  in  your  County*  You  desire  an  opinion 
from  this  office  upon  the  following  question  as  submitted 
in  your  letter! 

"Section  11 316,  R • S*  Mo*  1929,  provider 
that  the  Prosecuting  Attorney  shall  nay 
over  to  the  County  treasurer  all  moneys 
collected  by  him  as  fees,  taking  two 
receipts  t hers for , one  of  which  he  shall 
Immediately  file  with  the  Clerk  of  the 
County  Court* 

Is  the  Prosecuting  Attorney  allowed  to 
pay  these  fees  with  s eelary  warrant  or 
is  he  required  to  pay  the  fee  in  money 
as  collected?" 


section  11515,  R*  S.  :'o*  1929,  the  pertinent  part 
bearing  on  the  question  in  your  letter.  Is  as  follows! 

"•It  shall  be  the  duty  of  the  prosecuting 
attorney  to  charge  upon  behalf  of  ths 
county  every  fee  that  accrues  In  his 
office  and  to  receive  the  same,  and  at 
the  end  of  each  month,  pay  over  to  the 
county  treasury  all  .moneys  collected  by 
him  a a fees,  taking  two  receipts  there- 
for, one  of  which  he  shall  immediately 
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file  with  the  clerk  of  the  county  court, 
and  shall  at  the  end  of  evexy  quarter 
make  out  an  Itemised  and  ae curat o 11  at 
of  all  fees  In  hit  office  rich  have 
baen  collected  by  him,  and  one  o?  all 
feea  due  his  office  which  have  ;.ot  been 
paid,  Ivlae  the  namo  of  the  per  atm  or 
persons  paying  or  owlnr  the  same,  and 
turn  the  ra  ia  over  to  the  co.n  y court, 
stating  that  he  has  boon  unable,  after 
the  exercise  of  diligence,  to  collect 
the  part  unpaid—  said  report  to  be  veri- 
fied by  affidavit—  and  It  shall  lie  the 
duty  of  the  county  court  to  cause  the 
fees  unpaid  to  he  collected  by  law,  and 
to  cause  the  sane  when  collected  to  be 
turned  over  to  the  couny  treasury," 

i'rora  the  foregoing  section  It  will  be  noted  that  the 
prosecuting  attorney  of  your  county  el  mil  charge  on  i«half  of  the 
county  every  fae  that  accrues  In  his  office  and  at  the  end  of  aach 
•non ' h pay  over  to  the  county  treasurer  all  moneys  collected  by  him 
as  fees,  taking  two  reeoipta  therefor. 

In  construing  tills  statute.  It  Is  t lie  opinion  of 
this  office  that  the  salary  variant  mentlonod  In  your  letter  can  be 
accepted  by  you  In  payment  of  the  fees  collected  by  the  prosecuting 
attorney  durln  the  onth,  lie  can. .at  construe  the  statute  as 
specifying  any  spool al  form  of  specie,  currency  oi  check  by  which 
It  should  La  paid.  Jut  statute  does  not  tike  It  mandatory  on  the 
prosecuting  attorney  to  pay  over  such  fees  until  at  the  end  of  >ach 
month  and  we  cannot  construe  the  statute  to  mean  that  the  prosecuting 
attorney  rust  hold  his  fees  In  the  original  form  and  pay  them  over  to 
you  at  the  end  of  the  ;onth. 

however,  we  cell  your  attention  to  this  contingency 
which  might  arise,  in  the  event  that  the  salary  warrant  offered  to 
you  by  the  pro  scout  In  attorney  is  not  worth  the  full  amount  of  Its 
face  value  or  Is  subject  to  discount  as  is  the  condition  of  the 
warrants  In  com**  counties,  you  would  then  be  placed  in  a position 
of  having  given  to  him  your  receipt  and  not  receiving  In  return 
the  A ll  amount  of  his  fees,  you  would  then  be  short  in  your  accounts 
which  ml;;ht  subject  you  to  action  on  your  bond. 


on.  J.  • on 


July  14 , 1933 


In  conclusion, for  your  own  protection  you  would  be 
within  your  just  rights  to  demand  of  the  pros ecu ting  attorney 
tiif*  Caen  or  the  041, 1 valent  oi  the  set 330  or  a chedc  wi'lch  Is 
entirely  satisfactory  to  yourself. 


lour*  very  truly. 


OU.IV  K ».  HuL  .S 

Assistant  Attorney  de&ersl* 


APFROV  D: 


insrwEamer"  ~ 

Attorney  eneral. 
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ELEEMOSYNARY  BOARD  - Validity  of  contract  with,  member  of  Board 

made  prior  to  appointment  to  such  Board. 

N ' V / /'  / ? "" 


t P 


July  26,  1933- 


Honorable  W.  Ed  Jameson, 

Chairman  * State  Eleemosynary  Board, 
Jefferson  City,  Missouri. 


FILED 


Dear  Sir: 


We  ac knowledge  reeeipt  of  your  letter  requesting  an 
opinion  of  this  off lee  on  the  following  statement: 

"On  January  23,  1930,  V.2.  Jameson, 
as  lessor,  made  and  entered  Into  e 
lease  eontraet  with  State  Hospital  Ho. 

1 at  Fulton,  Missouri,  by  J.J.  Corey, 

Steward,  and  approved  by  Roy  H.  Monler, 
then  President  of  the  Eleemosynary  Board, 
for  a term  of  five  years,  ending  Febru- 
ary 28th,  1936 , on  a certain  160  acre 
farm  adjoining  the  State  Hospital  lands. 

Three  years  of  this  lease  have  expired 
and  the  Hospital  is  In  possession  of  and 
using  said  premises  for  the  current  fan 
yaar. 

On  March  1,  1938,  the  Callaway  Bank  at 
Fulton,  Missouri,  as  lessor,  entered  Into 
a contract  with  the  same  parties  as  lessee, 
for  a term  of  three  years,  ending  March  1, 
1931,  and  oovering  a certain  276  acre 
tract  near  Fulton,  Missouri,  known  as  the 
Collier  farm.  This  lease,  you  will  notice, 
expired  In  1931  but  has  been  continued  from 
year  to  year,  and  the  said  State  Hospital 
Is  and  has  been  in  continuous  possession  of 
said  premises,  using  and  occupying  the  same 
for  farm  purposes. 

With  reference  to  this  last  named  farm,  W.E. 
Jameson  accmlfed  title  by  foreclosure  under 
a second  mortgage  during  the  year  1938  and 
Is  now  the  record  owner  of  the  seme. 


Eon.  W.  Ed  Jameson 


July  26,  1993 


On  March  13,  1933,  W.E.  Jameson,  the  lessor 
on  the  two  farms,  was  appointed  by  Governor 
Park  as  Chairman  of  the  State  Eleemosynary 
Board.  So  now  the  said  Jameson  Is  in  the  posi- 
tion of  being  both  the  lessor  and,  as  president 
of  the  said  Board,  representing  the  State  as 
lessee. 

I quite  naturally  want  to  know  the  legal  status 
of  these  matters,  both  as  it  affects  myself  and 
as  to  the  validity  of  the  leases. 

It  was  deemed  essential  by  the  Eleemosynary  Board 
to  take  term  leases  on  these  properties  so  that 
the  program  of  development  and  rotation  could  be 
carried  out,  which  could  not  be  done  on  a on* 
year  contract. 

When  I became  Chairman  of  the  Eleemosynary  Board, 
a new  farm  year  had  begun  under  each  of  the 
leases  as  of  March  1,  1953. 

I beg  to  enclose  a copy  of  a resolution  passed 

at  a meeting  of  the  Eleemosynary  Board  on  April 
29,  1933. 

This  being  a matter  that  affected  me  personally, 

1 took  no  part  in  the  said  proceedings  and  was  not 
present  when  this  resolution  was  adopted. 

It  Is  evidently  the  opinion  of  the  Eleemosynary 
Board  that  the  use  of  both  of  these  farms  is 
regarded  as  indispensable  in  carrying  on  the  work 
at  Fulton  and  that  both  leasss  were  operative  and 
in  force  before  the  present  Board  took  office  and 
before  the  undersigned  was  made  chairman. 

I enclose  the  lease  on  the  160  acre  tract  which, 
as  you  will  observe,  does  not  expire  until  Febru- 
ary 28th,  1935. 

I cannot  submit  a written  lease  on  the  276  acre 
tract  as  that  lease  expired  in  1931  and  has  Just 
been  continued  from  year  to  year  since  that  tine 
and  such  lease  has  never  been  in  my  possession. 

Will  you  kindly  give  me  your  opinion  on  this  situa- 
tion, as  It  affects  me  as  President  of  the  lleemoeynary 
Board  and  as  to  the  validity  of  the  leases?” 


Hon.  V.  Ed  Jameson 


July  26,  1933 
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It  Is  apparent  from  the  foregoing,  and  from  the  written 
statement  of  Hoy  3.  Monier,  former  President  of  the  Board,  that 
the  agreement  for  the  ranting  and  leasing  of  these  farms  was 
entered  Into,  and  was  a closed  transaction  in  all  respecta  prior 
to  the  date  that  you  became  a member  of  or  Chairman  of  the  Board. 

The  following  are  the  aeotions  of  the  1929  Revision  which 

refer  to  contracts  in  which  members  of  the  Board  are  Interested: 

"SEC.  8620.  NO  MEMBER  OF  BOARD  OR  OFFICER 
CR  EMPLOYES  TO  BE  INTERESTED  IN  CONTRACT 

FOR  SUPPLIES— PENALTY.  If  any  member  of 

the  board  of  managers  ***♦  of  the  eleemosyn- 
ary institutions  of  this  state,  shall  be, 
directly  or  indirectly,  interested  in  any 
contract  for  any  supplies  in  any  Quantity 
or  of  any  kind  to  be  furnished  said  institu- 
tion, or  any  work  of  any  class  or  kind  to 
bs  done  upon  or  about  any  of  said  institu- 
tions or  on  the  property  or  premises 
appurtenant  thereto,  he  shall  be  deemed 
guilty  of  a misdemeanor,  and,  upon  convict 1 on 
thereof,  shall  be  punished  by  a fine  not 
exceeding  twe  hundred  dollars  or  by  Imprison- 
ment In  the  county  jail  not  exceeding  six 
months,  or  by  both  such  fine  and  imprisonment." 

"SEC.  8623.  OFFICERS  OR  MEMBERS  OF  BOARDS 
MAY  BE  RSi/OVBD  BY  THE  GOVERNOR , WHEN.  If 

the  governor  shall  beoome  satisfied  that  any 
offioer  ****  so  appointed  by  him,  is  interested 
in  any  contract  above  mentioned  ****  the 
governor  shall  have  the  power  to  at  once  remora 
said  appointee  ****». 

However,  it  is  apparent  that  the  rental  agreements  herein 
referred  to  are  not  of  the  class  of  subjects  referred  to  in  the 
foregoing  sections,  the  subject  of  such  contracts  being  supplies 

and  work  or  services. 

As  the  agreements  had  been  reaohed  prior  to  the  date  of  your 
appointment  to  the  Board  and  were  made  with  the  Board,  the  majority 
of  which  was  of  an  opposite  political  party,  we  cannot  see  that 
your  appointment  to  the  Board  should  affect  the  validity  of  the  con- 
tract, or  that  such  agreements  should  subject  you  to  the  penalties 
herein  referred  to. 

The  foregoing  being  predicated  upon  the  fact  that  such 
agreements  are  to  the  beet  interests  of  the  Institution  Involved, 


Hon.  W.  Ed  Jameson 


July  26,  1933 


both  as  to  the  suitability  of  the  property  involved. , the  reason- 
ableness of  the  rental  to  be  paid,  and  the  necessity  of  the  rental 
of  any  such  property  for  the  most  advantageous  management  of 
State  Hospital  No.  1. 

return  herewith  the  lease  forwarded  for  our  examina- 
tion. 


Respectfully  submitted. 


HARRY  0.  SALTIER,  Jr., 
Assistant  Attorney  General 


APPROVED: 


At  toriiey  " A.on oral 


HGW: AH 

Bnol-1 


GulIHi Y I iA.ui  Salary  within  discretion  of  county  court 


July  30,1933 


1 


Hon*  Irvin  Jackson 
kro scouting  \t  ioraey 
right  County 
H rtvliXe,  Ml  jourl 


H*o  I r1 


Pen*  -lx* 


tbla  deportneiit  la  la  t oolot  of  your  letter  of 
July  33,  1933,  la  «hloii  you  Moke  the  folloiln,-}  r©  uest 
for  on  o liilon: 


**Ia  view  of  the  recent  legislation 
with  ref  mM  to  taxes  anti  their 
col  Lection,  It  sems  to  jus  that  our 
comity  court  is  paying  to  our  collector 
a salary  wholly  Inode  -unite. 

I oa  of  the  o lnlon  th.  t he  should  be 
paid  a salary  of  100.00  to  13i>.00 
per  .aonth  and  mi  sure  th  t the  county 
court  would  moke  such  *n  order  If 
should  see  fit  to  so  advise. * 

the  tre--  ;-uror  of  right  county,  Wright  county 
;*avlng  adopted  townanlp  organization,  Is  also  ex  officio 

col  actor  as  provided  by  ectlou  1333.3  H*  3.  Wo.  1939. 


deetlon  13316  tape  to.  1933,  provide#  as  folio  s: 


"The  county  treasurer  la  counties 
adopting  tosasnlp 


and 

a 


Hon.  W.  Irvin  Jackson, 


July  30,^.933 


eoiwalsslon  of  Wo  p.r  cent  on  all 
eorporatlon  taxes,  bok  taxes,  licences, 
Merchants*  tax  and  tax  on  railroads, 
and  Wo  pur  cent  on  all  devinruent 
taxes,  which  shall  be  taxed  tts  costs 
against  such  delinquent  ■,  and  ool  eeted 
as  othar  taxes!  Provided,  he  shall 
receive  nothing  for  paying  over  money 
to  his  successor  In  offlee,* 

It  will  be  noticed  that  the  salary  of  the  treasurer 
in  oountloe  adopting  township  org ?ini  atl  on  shall  be  fixed  by 
the  county  court  as  at  present  provided  by  lav.  This  por- 
vision  of  the  statute  la  referable  to  uotlon  13136  R.  ;j, 
o.  1939,  which  provides  as  follows! 

"Unless  otherwise  provided  by  law,  the 
county  court  shall  allow  the  treasurer 
for  hie  services  under  this  article 
such  common -atl  n ae  nay  be  deemed  just 
and  r ason'-ble,  and  caus  warrants  to 
be  drawn  therefor. " 

In  the  case  of  Oandereon  v*  pike  County,  196  t!o.  593, 
the  Court  said! 

*•  * *It  will  thus  be  seen  that  the 
Legislature  has  vested  In  the  county 
court  the  power  to  fix  the  coupon  ' tl.n 
of  th^'  treasurer  fox  hie  general  services 
and  for  his  services  In  disbursing  the 
school  moneys  of  the  county.  with  tills 
discretion  nelth  r t is  court  nor  the 
circuit  court  has  any  right  to  Interfere. 

The  county  court  la  a court  of  record, 
and  Its  acts  and  proceedings  oau  only  be 
known  by  Its  record,*  * •• 

In  the  case  of  State  sx  rel,  Dietrich  ▼.  Dues  et  al, 
(.jurreme  C urt  ‘to.)  337  3.  W.  43T,  the  Court  said! 

"*  • recfulres  no  citation  of  author^ 
lty  to  show  th  t the  power  to  irenorlbe 
a salary  as  an  Incident  to  a public  office 


Hon.  f.  Irvin  Jackson 


3- 
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la  purely  legislative  In  character.  Th  t 
pow  r,  as  respects  the  office  of  county 
treasurer,  the  hsgisluture  haa  del  eg  tod 
to  the  county  court  the  agency  most 
familiar  with  the  fiscal  affairs  and  finan- 
cial condition  of  the  county,  as  well  as 
the  services  required  to  he  performed  by 
the  treasurer— whioh  may  vary  In  different 
counties  and  at  different  times  In  the 
some  county.  The  only  limitation  upon  the 
power  is  that  the  co  pens  at  Ion  allowed 
th  rounder  he  3uch  as  may  he  deemed  just 
and  reasonable.  Vh  t la  Just  and  reason- 
able  in  a given  o u Is  committed  to  the 
discretion  of  the  county  court  and  to  It 
oxuy.  Its  action  in  tb  exerolse  of  that 
discretion  la  not  subject  to  Judicial  re- 
view, for  the  simple  reason  th  t neither 
the  statute  which  conferes  th . discretion 
nor  any  other  nrJces  It  so.*  * 

Therefore,  It  is  the  opinion  of  this  department  th  t the 

question  as  to  whether  or  not  the  ooiooenraatl  on  of  the  treasurer 
allowed  by  the  county  court  may  be  deemed  ju  ft  and  reasonable 
as  provided  by  section  1313d  H.  :3.  Mo.  1939  la  a >u cation  oorais- 
ltted  to  the  discretion  of  the  county  co  rt  and  to  It  only. 


Yours  very  trua.y. 


JOHN  If.  HOFFMAN,  JH. , 

Assist  nt  Attorney  General. 

APFROVKDl 


“fTtoxrfrn^,'" 

Attorney  Ge»  rol. 


J I MM 


FLFB  'OSYHAEY  INSTITUTIONS* 

1/ 


hog is la time  power  may  not  be  delegated 
to  sub-board  but  must  be  performed  by 
board  as  provided  by  statute* 


t 


Attest  1,  19.73a 


FILED 


lion*  a Jameson 
Resident*  3oard  of  Managers 
rtate  Eleemosynary  Institutions 
Jefferson  City*  Missouri 


Ay  dear  Mr*  Jameson  * 

' e wish  to  acknowledge  your  letter  of  July  6th,  1933, 
which  reads  as  follows* 

"At  a meeting  of  the  Meenosynary  Board 
in  wy  office  on  June  30,  the  following 
resolution  was  adopted* 

'Doctor  Bliss  moved  that  if  It  is  pos- 
sible under  the  law,  that  the  Eleemos- 
ynary Board,  or  the  'overnor,  shall  be 
eble  to  apnolnt  e sub-Troup  to  hendle 
the  entire  nroblem  of  the  Blind  to  re- 
port to  and  be  responsible  to  thia 
Board*  *r . euson  seconded  the  motion* 

Carried* ' 

I would  be  very  glad  If  you  would  have 
yaur  office  render  me  an  opinion  aa  to 
whether  or  not  we  would  have  the  author- 
ity to  delegate  the  duties  of  this  Board 
to  a sub-board  to  be  appointed  either  by 
the  Governor  or  this  Beard,  and  oblige11 


You  asked  the  question  as  to  whether  or  not  the  Board 
of  tanagera  have  authority  to  delegate  duties  Imposed  upon 
said  board  by  statute  to  a sub-board.  It  la  our  opinion 
that  the  maxla,  delegate  potestaa  non  potest  delegarl,  meaning 
"delegated  authority  eanret  be  re-delegated"  is  applicable  to 


non*  *.  ^d  J 


•on 


August  1,  Iff  35. 
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your  situation.  *•  hold  to  ths  conclusion  that  ths  duties  and 
power e that  Involve  a trust  and  confidence,  judgment  and  dis- 
cretion Imposed  upon  said  board  shall  not  be  delegated* 

In  ths  cats  of  The  hoard  of  Commi as  loners  of  Excise  of 
Delaware  County,  Respondent*  v.  Daniel  w.  aokridar,  Appellant* 
56  H.  Y.  l eoorta,  p.  154  1.  c.  155  et  aeq,*  the  court  hsldt 


1 « * « It  la  not  a case  where  the  eommla- 
elonera  employ  an  attorney  to  bring  par- 
ticular suits*  they  themselves  having 
first  considered  the  question  as  to  ths 
propriety  of  the  suits}  but 


le  left  to  act  In 
of  coswlsf.lqnere  < 


s loners  substitute  the  attorney  In  their 
place  and  stead*  and  undertake  to  depute 
to  him  ell  their  authority*  so  far  as  thqjr 
have  authority*  to  detrain*  any  question 
as  to  the  propriety  of  bringing  suits 
against  Individual  s for  violation  of  the 
excise  laws. 


In  my  opinion*  the  comm Is c loners  of  excise 
are  clothed  with  something  more  than  e mere 
naked  authority}  they  are  Intrusted  with  an 
office  which  requires  discretion*  and  are 
clothed  with  a trust  which  is  to  be  exer- 
cised for  the  public  good.  Etc,” 


And  further* 

•The  duties  of  ths  of flee  involve  e trust 
end  confidence  which  they  cannot  assign  to 
a stranger,  (Cases  cited J* 

And  further* 

•The  lew  having  cast  the  duty  upon  the  board 
of  commissioners  of  excise  in  such  a case* 

I do  not  think  it  can  be  or  should  be  deputed 
to  third  persona • * tc . " 


And  in  the  ease  of  °erry  and  flnehout,  overaeera  of  the 
poor  of  the  town  of  aratoga  Fprlngs*  vs,  Tynsn,  harbour's 


non.  a*  fd  Janeson 


AucUfit  1 , 1933* 


Supreme  Court  sports  (*•  Y*)S£,  IS*?  X.  c*  140,  the  court 
nidi 


"*  * * in  o ases  of  the  delegation  of  e 
public  authority  to  three  or  more  per- 
rons, the  authority  conferred  may  be 
exercised  end  performed  by  e Mjoritgr  of 
the  whole  numb  r.  If  the  act  to  be  done 
by  virtue  of  such  publ 1c  authority  re- 
quires the  exercise  of  discretion  and 
judgment— In  other  words,  if  it  le  a 
judicial  set— the  persona  to  whom  the 
authority  is  delegated  uat  meet  and 
confer  together,  and  be  present  when  the 
act  is  performed;  or  at  least  a majority 
-niFt  meet,  confer,  and  be  present,  after 
all  have  been  notified  to  attend.  Kte.” 

bee  also,  Commonwealth  v.  rmetrong,  4 Pa.  County,  6 and 
6;  Rubles  et  al.  v.  Collier  et  al.(  43  <4o.  365  1.  e.  366* 


Thus,  duties  set  out  In  the  statutes  to  be  performed  by 
the  member a of  the  Board  of  Jamager*  mart  be  performed  by  them 
and  shall  not  bs  delegated.  Section  8891  K.  3.  Wo.  1929,  further 
bears  out  this  contention  when  it  gives  the  right  of  the  com- 
mission to  appoint  agent*  ana  employees  to  carry  out  the  minis- 
terial oortlons  of  said  act*  A part  of  said  section  reads  as 
follows I 


"It  shall  have  power  to  appoint  eueh 
agents  and  employes  sa  it  shall  deem 

neceeary  and  fix  their  compensation  with- 
in the  limits  of  the  appropriation  that 
shall  be  made  by  the  General  Assembly." 

However,  other  duties  such  as  are  found  in  Sect lone  9096, 
0097,  0891  and  o her  sections  that  involve  e trust  rnd  confidence 
or  which  require  Judgment  end  discretion  upon  or  by  the  members 
of  the  Board  of  ianagers  must  be  performed  by  such  board  and 
shall  not  be  delegated  to  another  by  them* 


Yours  very  truly. 


. Jaaes  L*  lomroital 

Assistant  Attorney-General* 

APPROVED! 


F~  '"JZZlTTl'ldic 
f ttora  ey- General 


Beer: 

V 


Git  leg  of  third  c.l  ass; -licensing  vendors  for 
an  oooupation  tax. 


jtik 


August  4,  1933. 


Hon.  iilaa  Johnson, 

City  Attorney, 

Carthage,  Missouri. 

Gear  Mr.  Johnson; 

Tour  letter  requesting  an  opinion  from  this  office 
is  in  words  and  figures  as  follows: 

i 

"The  Mayor  of  the  City  of  Carthage  has  requfested 
rae  to  write  you  and  ask  your  opinion  on  the  ques- 
tion of  whether  a city  of  the  third  class  in 
Missouri  say  license,  tax,  or  regulate  the  uanu- 
fucture,  sal®  or  transportation  of  beer  contaiit- 
iag  not  ;aore  than  three  and  two- tenths  per  cent 
alcohol.  And,  if  so,  to  what  extent  and  under 
what  regulations. 

I shall  greatly  appreciate  your  giving  an  opinion 
on  this  question,  and  will  consider  It  a person- 
al favor. * 

lection  6840,  1.  6.  Mo*  1939,  as  amended  by  the  1 ws  of 
1931,  page  377,  in  cities  of  the  third  class,  provides  in  part  as 

follows: 

"The  council  shall  have  power  and  authority  to 
levy  and  collect  license  tax  * * * soft  drink 
and  Ice  cream  standi  and  vendor a ****  and  all 
other  vocations  and  business  whatsoever,  and 
all  other  pursuing  ilk®  occupations. a 

In  the  case  of  St.  Charles  ex  rau.  Palmer  v.  Schulte, 
305  Mo.  134,  l.c,  138,  384  d.  . 654,  our  Supreme  Court  held  that 
the  above  section  was  constitutional  said  said  further: 


FI  LED|  § ' 

/ 


•St.  Charles  is  a city  of  the  third  class.  As 
such  it  was  expressly  authorised  by  Section  8333, 
Revised  Statutes  1919,  * to  levy  and  collect  a 
license  tax  on  . . . soft  drinks  and  loe-creait 
stands  and  vendors.  * That  •non-intoxieatinr  near- 
bo.»s  or  . . . bayer^e,  . . . uumf.eturM  ,taU, 
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or  in  part  fra?a  .salt  or  ;aalt  substitutes' 
aro  included  within  the  teria  soft  drinks 
is  scarcely  open  to  question.  They  are 
so  included  by  popular  acceptation,  of  which 
we  take  judicial  notice,  ani  they  have  been 
expressly  classified  as  soft  drinks  by  the 
legislature  itself  in  a subsequent  act." 

It  la  the  opinion  of  this  office  th  t the  city  of 
Carthage  is  authorized,  under  the  provisions  of  the  above  suc- 
tion, to  pass  an  ordinance  to  levy  and  collect  a license  tx 
frou  any  person,  firm  or  corporation  engaged  in  the  business 
of  celling  beer  or  near-beer. 

If  this  does  not  answer  your  question,  we  will  be 
pleased  to  hear  fro.n  you. 


Respectfully  submitted. 


3 ft.  OHR  SAWTIKS, 

Assistant  Attorney  General. 


AP  RdViOi 


Attorney  General, 


IN  RE: 


HOURS  OF  WORK  FOR  BARBERS 


V 
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FILED 


Hr.  IxTing  2.  Jenkins 
623  South  Calhoun  Street 
Mexico,  Missouri 


Dear  Sir: 


Replying  to  your  letter  of  August  11  which 
reads  in  part  as  follows: 

"I  am  writing  for  information 
regarding  the  hours  we  are  al- 
lowed to  keep  our  barber  shops 
open.* , 

it  is  the  opinion  of  this  department  that,  other  than  the 
general  provisions  of  Section  13,305  R.  S.  Mo.  1929  mak- 
ing the  period  of  eight  hours  & legal  day* a work,  there 
is  nothing  in  the  statutes  of  Missouri  restricting  the 
hours  of  work  for  barbers.  Of  course,  if  the  barbers*^ 
community  form  a voluntary  organization  and  fix  the  hours 
of  work,  it  is  then  a question  of  whether  or  not  members 
of  such  organization  live  up  to  same. 


This  department  gathers  from  your  letter  of 
August  11  that  the  barbers  of  Mexico  have  formed  an  or- 
ganization under  the  National  Industrial  Recovery  Act.  If 
you  have  joined  the  same,  of  course,  you  are  subject  to 
the  provisions  of  said  act  unless  you  secure  an  exemption 
therefrom  under  section  3,  title  I.  of  said  National  In- 
dustrial Recovery  Act. 

It  is  the  understanding  of  this  department  that 
the  federal  industrial  recovery  act  prohibits  the  adoption 


an 


Ur,  Irving  S.  Jenkins 
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of  oodes  by  organizations  such  as  a careers*  organization 
that  will  promote  monopolies  or  monopolistic  practices 
or  eliminate  or  oppress  small  enterprises  or  will  dis- 
criminate against  them.  Section  3 of  said  industrial 
recovery  act  provides  as  follows: 

"Upon  the  application  to  the  President 
by  one  or  more  trade  or  Industrial 
associations  or  groups,  the  President 
may  approve  a code  or  codes  of  fair 
competition  for  the  trade  or  industry 
or  subdivision  thereof,  represented  by 
the  applicant  or  applicants,  if  the 
President  finds  (1)  that  such  associa- 
tions or  groups  impose  no  inequitable 
restrictions  on  admission  to  membership 
therein  and  are  truly  representative  of 
such  trades  or  industries  or  subdivisions 
thereof,  and  (3)  that  such  code  or  oodes 
are  not  designed  to  promote  monopolies 
or  to  eliminate  or  oppress  small  enter- 
prises and  will  not  operate  to  discrimi- 
nate against  them,  and  will  tend  to  ef- 
fectuate the  policy  of  this  title:  Pro- 
vided. That  such  code  or  codes  shall  not 
permit  monopolies  or  monopolistic  prac- 
tices; * * • *.  The  President  may,  as 
a oondition  of  his  approval  of  any  such 
code,  impose  * • * * such  exceptions 
to  and  exemptions  from  the  provisions 
of  suoh  code,  as  the  President  in  his 
discretion  deems  necessary  to  effectuate 
the  policy  herein  declared." 

Your  letter  states  that  it  is  your  opinion,  the 
operation  of  the  National  Industrial  Recovery  Act,  through 
the  barbers*  organization  in  Xexloo,  is  working  a hardship 
on  you  because  of  the  different  conditions  surrounding  your 
business  and  that  of  the  barbers  in  the  business  section 
of  your  city.  This  difference  of  conditions  would  be  a 
basis  for  you  to  apply  for  an  exemption  as  to  hours  under 
the  industrial  recovery  *o^».  The  Industrial  recovery 
act  is  to  be  put  into  operation  and  carried  out  in  this 
and  other  states  through  local  boards  and  agencies  as  this 
department  understands  it. 


Mr.  Irvine  E.  Jenkins 
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fill*  department  suggests  that  you  get  in 
touch  with  the  >tate  organisation  appointed  by  the 
national  Adis  1 r1  e tx&  1 1 o n at  iashington  to  admini  a tor 
the  National  Indue trial  } eeurery  in  this  6tate  and 
present  to  them  the  difference  in  the  conditions  sur- 
rounding your  business  and  that  of  your  fellow  c raft 9- 
vm\  engaged  in  following  their  avooatien  in  the  busi- 
neae  part  of  Jlezloo  and  aot*  that  the  basis  for  the 
request  for  an  eider  exempting  you  from  the  hours  of 
labor  accepted  by  the  barbers’  organisation  under  the 
industrial  recovery  act  for  dexloo,  Missouri. 


UeepeoifuXly  your®. 


mu  Am  o.  (mow 

Assistant  Attorney  General . 


AprR.  U&I 


iOY  MoXITT  aCK 

Attorney-General . 
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TAXATlol:-—£xpsise  of  pub lleat ion  of  list  of  delinquent  lands 
not  dtTgiuli  to  County,  Section  9953b. 
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The  Missouri  ^eaocrat 
911  Wyandotte  street 
Kansas  City,  Missouri 

Cent lemon? 
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filed 


We  acknowledge  receipt  of  your  letters  of  July  31, 
and  August  10,  respecting  the  printing  of  tbs  delinquent  tax 
list  in  accordance  with  the  provisions  of  Semite  Bill  94, 
and  wherein  you  request  a ruling  of  this  office  as  to  the 
effect  of  section  9932b  ae  contained  In  said  bill.  Your 
request  dated  July  31,  reads  as  follows: 

* John  H.  Hanson,  County  Collector  of  Jackson 
County,  has  taken  up  with  us  the  natter  of 
publishing  the  County's  delinquent  tax  list, 
in  accordance  with  the  provisions  of  Senate 
Bill  So*  94. 

It  ie  the  opinion  of  the  Collector  that 
Section  9953b  stakes  no  provision  for  the  pay- 
ment of  flush  advert! tenant  except  for  that 
portion  as  nay  be  sold  in  loveabar.  In  other 
words,  it  is  his  interpretation  that  the 
Collector  Is  not  obligated  to  see  that  ad- 
vertismsent  is  paid  for  and  that  the  county  is 
la  no  wise  responsible* 

However,  the  Section  mentioned  does  not  seed 
in  any  way  ambiguous  to  us.  We  interpret  it 
to  nesa  that  the  Collector  Is  required  by  law 
to  have  the  publication,  and  that  at  the  com- 
pletion of  such  advertisement  it  is  his  duty 
to  approve  the  bill  for  seme  end  order  it  paid 
by  the  County  Treasurer.  The  treasury  is  then 
reimbursed  as  the  property  is  sold*  The  last 
sentence  in  the  Section,  which  is  In  parenthesis, 
leaves  no  room  for  doubt  when  it  says  *and  when 
such  costs  arc  repaid,  they  shall  be  returned  to 
the  oounty  treasurer 

Will  you  please  give  us  a ruling  on  Section 
9953b,  so  that  the  Collector  nay  know  how  to 
proceed T< 
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shall  first  refer  to  the  Missouri  Lass  of  1933 
containing  this  use  section,  asd  herewith  quote  to  you  por- 
tions of  said  Sect ion  found  at  pages 430  and  431,  which  we 
desn  pertinent  to  your  inquiry. 

••  * • *fhe  expense  of  such  printing  e 
shall  be  paid  by  “5a  purchaser  or  pur- 
chasers of  the  lands  and/orlots  sold 
and  Shall  not  exceed  the  rate  fixed  in 
the  county  printing  contrast.  If  say, 
but  in  no  event  to  exssed  the  legal  rats 
for  the  entire  aotloe,as  euoh  legal  rats 
Is  fixed  by  See.  13773,  which  ooet  of 
pointing  at  the  ret#  specified  shall  be 
taxes  as  part  of  the  costs  sf  the  sals 
ef  say  land  or  1st  contained  in  swell 
list  sad  disposed  of  at  swell  sals,  and 
the  total  ooet  sf  printing  sash  notion 
shall  be  prorated  against  all  euoh  lands 
or  lots  so  sold  or  rede  awed  prior  to  say 
such  sale.* 


This  seetioa,  as  contained  in  ay  copy  of  the  Laws  of 
1933  doss  net  contain  any  clause,  in  parentheses  or  otherwise, 
reading  as  follows: : "and  when  euoh  costs  are  repaid  they  shall 
be  returned  to  the  County  treasury.*  Our  opinion  accordingly 
is  based  upon  the  law  as  vs  find  it  in  the  Laws  as  published 
by  the  a worst ary  of  State. 


Before  any  County  or  City  can  lawfully  enter  into 
say  contract  or  be  charged  upon  any  contract,  it  swat  ba  author- 
ised by  law  sad  the  contrast  wads  and  the  obligation  srsstsd  in 
the  wanner  provided  for  by  law.  This  is  clearly  put  by  Judge 
Talker  in  the  case  of  Pulltssr  vs.  Oilbert,  316  Mo.  BOO  1.  o. 
537. 


•The  powers  of  a oounty  as  a subdivision 
of  the  Stats  are  clearly  defined  and  United 
by  law,  and  its  adnini  strati  vs  agents,  the 
a «tbera  of  the  oounty  court,  have  no  author- 
ity except  that  dearly  conferred  by  lav.* 


Then  too,  we  have  a legislative  enastwent  pertaining 
to  this  watter  in  section  3963,  H.  8.  Mo.  1939,  portions  of  which 
read  aa  follows t 
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•Section  3963.  CahTRACTB,*  * • •.  to 
county,  city,  * * * * or  other  mmlcl- 
pel  corporation  shall  make  any  contract, 
unles*  the  sene  shall  he  vlthln  the 
scope  of  its  powers  or  he  expressly  author- 
ised by  law,*  V 

The  section  &b  >we  referred  to  has  been  the  lav  of  this  State 
for  some  sixty  years,  sad  has  been  constantly  ref  sired  to  by 
the  Courts  in  determining  the  liability  of  the  County  upon 
contracts  of  various  kinds. 

Senate  Bill  94  contains  no  provision  sufficient  te 
authorise  a charge  against  the  Count ~ f«r  ousts  of  publishing 
of  delinquent  lists.  The  Act  le  entirely  silent  as  to  this 
item  of  expense,  except  for  the  portion  underlined  in  the  quo- 
tation above  set  out.  to  reference  is  made  in  the  Act  relating 
to  the  presentation  of  the  bill  for  advertising  to  the  County 
Court,  or  for  any  certification  by  the  collector  to  the  County 
Court  that  the  hill  le  proper,  nor  is  any  provision  nade  in  the 
Aet  as  te  the  fund  from  which  the  hill  is  to  he  paid.  The  only 
expression  of  legislative  intent  is  found  in  the  sentence,  "the 
expense  of  such  printing  shall  he  paid  by  the  purchaser*1  * • * 
of  the  land*  • * *•■  The  Act  provides  for  the  prorating  of 
this  expens#  to  the  lends  contained  in  such  list,  and  that  suoh 

{rioting  expense  be  taxed  as  part  of  the  costs  of  the  sale.  Zt 
• apparent  that  the  Aet  contemplates  an  assessment  of  the  pro- 
rated portion  of  advertising  expense  to  each  let  offered  for 
sole,  and  a collection  of  that  assessment  at  the  tine  of  the 
sale  as  a wart  of  the  costs  for  the  benefit  of  the  public* tien 
publishing  the  delinquent  list.  This  construction  is  consistent 
with  the  methods  of  procedure  in  oolleotlng  delinquent  taxes  in 
the  past.  The  County  or  the  State  has  never  assumed  any  obli- 
gation for  any  costs  incurred  or  accrued  la  the  collection  of 
delinquent  taxes,  hut  have  at  all  times  required  the  parties 
paying  the  tax  or  redeeming  the  property  to  pay  the  eeets  neces- 
sarily incurred,  after  which  the  various  persona  entitled  te 
costs  received  the  amount  due  them  from  the  funds  thus  paid  by 
taxpayer  or  person  redeeming  the  property. 

Our  Courts , have  in  the  past  oonsidered  natters  con- 
taining the  seme  legal  point  as  hero  involved.  One  of  the  earlier 
eases  le  that  of  Kinney  vs.  Sullivan  County,  48  ho.  350.  The 
foots  in  the  ease  axe  briefly  set  out  on  page  3bl  as  follows: 
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"This  suit  was  brought  to  recover  of 
Sullivan  county  (the  defendant)  the 
sun  of  $2.73  for  s si vices  rendered  by 
the  plaintiff  in  1366,  in  attending 
before  the  board  of  registration  in 
that  eeunty  as  a witness.  It  is  ad- 
mitted that  the  services  charged  were 
rendered  in  obedience  to  the  require- 
ments of  a subpoena  duly  Issued  by  the 
board  and  served  upon  the  plaintiff. 

There  Is  no  dispute  about  the  facts. 

The  single  question  presented  is  whether 
the  oounty,  under  the  clrounBt&noes,  le 
legally  bound  to  pay  the  olaia." 

The  Oourt  in  considering  the  question  stated  at  page  353 1 

"In  a word,  the  lav  nates  no  provision 
for  the  compensation  of  witnesses  whs 
are  suMoned  to  appear  before  registra- 
tion boards.  On  what  principle,  then, 
is  the  oounty  to  be  held  liable  for  these 
feast  The  registration  officers  were 
appointed  by  the  supervisor  of  registra- 
tion, who  was  appointed  by  the  governor* 

They  vers  not  the  agents  of  the  oounty, 
nor  was  the  county  a party  to  the  pro* 
ceedings  before  the  board*  The  oounty 
cannot  be  made  liable  for  the  fees  or 
witnesses  sunaoned  to  attend  upon  the 
registration  officers,  without  sons  ex- 
press statute  on  that  subi  eot  liy : t> s lik; 
tVcTleUlltr.  another#  is  no  such  statute . 
fne  county  of  Sullivan  Is  therefore  not  liable 
for  the  plaintiff* e olein." 

Section  9963b  Is  not  as  Indefinite  as  the  lav  considers 
In  the  above  ease,  as  it  does  nake  a provision  for  the  publisher 
being  paid  at  not  no  re  than  the  legal  rate  for  printing,  ns  pro- 
vided by  Bastion  13773,  R.  8.  Ho.  1929. 

la  the  later  ease  of  Hiller  vs.  Douglas  County,  306 
Ho.  194,  the  Suprene  Court  considered  the  liability  of  the  de- 
fendant County  for  an  lien  of  #116.55  for  nedloal  services  and 
drug*  furnished  prisoners  In  the  Gaunt y jail  by  the  plaintiff 
Doctor.  The  Court  in  denying  the  right  of  the  plaintiff  to 
reeover  this  sun  considered  Section  8134,  R.  8.  Ho.  1899,  vhioh 
reeds  as  follows; 
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"la  eu«  any  prisoner  confined  la  tbs 
1*11  bs  slekv  sad.  In  the  judgment  of 
the  1 slier,  needs  * physiol an  or  aedlelne, 
said  Jailer  shall  procure  the  necessary 
aedlelne  or  aedlsal  attention,  the  costs 
of  whioh  shall  bs  taxed  aad  paid  a*  other 
ooate  la  criminal  oases;  or  ths  county 
court  aar,  la  their  discretion,  eaploy 
a physician  by  the  year,  to  attend  said 
prisoners,  and  aafcs  such  reasonable  charge 
for  his  services  and  aedlelne,  when  re- 
quired, to  bs  taxed  aad  oolleetsd  as  aforc- 
said." 

sad  stated  a*  follows*  1.  ©.  199. 

"That  section  (8134)  Is  authority  for  n 
Jailer  to  procure  the  necessary  nedldnc 
or  nodical  attention  to  a sick  prisoner 
in  hie  custody*  But  it  la  expressly  pro- 
vided that  ths  costs  of  susb  nodical  at- 
tention and  aedi sines  •shall  be  taxad 
aad  paid  as  other  costs  la  o rial sal  oases.* 
Costs  la  orlmlaal  eases  are  taxed  by  the 
proper  of floors,  a re  certified  by  fee  bills 
uader  ths  official  oaths  of  prosecuting 
attorneys  and  Judges  of  the  various  cir- 
cuit courts,  and  are  paid  either  by  the 
county  or  by  ths  Stats,  as  ths  case  nay 
be,  on  such  certified  fee  bills*  (Sec  art* 
15,  chap.  Id,  R.  s.  1899.)  Manifestly 
ilaintlff  cannot  recover  under  section 
8134." 


Tbs  Statutes  above  considered,  required  that  the  plaldtlff * a 
charges  be  taxed  as  costs.  In  tbs  instant  case.  Section  9963b 
likewise  requires  the  expense  of  printing  to  be  taxed  as  cost* 
That  such  expenses  shall  be  paid  as  coots  logically  aad 
necessarily  follows i 

That  Counties  are  not  liable  except  where  statutes 
so  provided,  is  recognised  as  ths  lea  la  other  states*  the 
Supreme  Court  of  Georgia  la  the  case  of  Daniels,  et  al  vs. 
iutohinaou.  Tax  Goaalsslonar,  150  8*  X.  <581,  66  A.  L*  R*  793, 
had  for  dctarwiaatlon  the  liability  of  the  County  for  the  pre- 
alua  for  the  bond  of  the  Tax  Oowlssloner.  The  Georgia  Laws  re- 
quire the  Goaalssloaer  to  give  bond  aad  security  to  the  Governor 
aad  to  the  Board  of  Ccnalseloaero  of  Roads  sad  Revenues,  but  con* 
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tains  no  express  provision  ns  to  whether  the  Tax  Commissioner 
or  the  County  shall  pay  the  premium  for  the  bond.  On  this 
issue,  we  msots  frost  the  opinion  as  found  in  66  A.  L*  !U  on 
pages  794  and  TS5. 

•In  Monroe  County  v*  Flynt,  80  On.  489, 

£>  8,  £,  173,  it  was  saidt  •There  is  no 
liability  on  the  county  for  any  cause 
whatever,  except  such  ae  created  by 
statute*  Counties  are  not  liable  at 
common  lav;  and  it  is  for  the  reason  t 
that  the  several  oo unties  of  the  etate 
axe  political  divisions,  exercising  a 
part  of  the  sovereign  power  of  the  etate; 
and  they  cannot  be  sued  except  nhcre  it 
is  so  provided  by  statute* • * 

•In  this  part  of  the  statute  there  are 
no  express  words  that  sake  it  obliga- 
tory upon  the  county  to  pay  the  premium 
upon  the  bonds  which  the  tax  oomiseloner 
is  to  furnish,  nor  is  there  my  provision 
in  any  other  part  of  the  act  of  1937 
which  stakes  it  the  duty  of  the  oouaty  to 
pay  this  premium;* 

•And  we  think  that,  inasnuoh  ae  he  Is 
to  furnish  this  bond,  he  is  also  under 
the  duty  of  doing  that  which  would  en- 
able hin  to  furnish  it;  that  is,  he  le 
to  find  a ’reliable  bonding  oompaay,* 
who  will  sign  as  security,  and  he  must 
pay  it  that  whloh  is  necessary  to  sc- 
ours its  signature,  to  wit,  the  premium 
exacted  by  the  Company . • 

•It  follows  that  the  judgment  granting 
the  mandamus  absolute  vast  be  reversed** 
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It  Is,  therefore,  the  opinion  of  this  of lies  that 
Section  9953b  requires  the  expense  of  publication  of  lists 
of  delinquent  taxes  to  be  taxed  as  costs  and  to  be  paid  bp 
the  persons  redeeming  or  purchasing  the  land,  end  that  there 
is  no  authority  in  said  lot.  express  or  implied,  for  the 
payment  of  this  expense  by  the  County  Collector  or  the  County 
Court* 


APPROVED! 


Respectfully  submitted 


HARRY  0.  WA1THER,  Jr. 
Assistant  Attorney  Oenerel 


Attorney  General. 


V*  * _ 

STATE  PURCHASING  AGENT: 

¥ 


Authority  to  authorize  emergency 
direct  purchases. 


J ) 


August  2ti,  1933 


FILED 

/ 


Honorable  George  C*  Joijjnson 
state  Purchasln  Agent 
Jefferson  City,  dlseouri 


hear  ir.  Johnson: 


■--9  hereby  acknowledge  receipt  of  your  letter 
of  Au  ust  28,  1933  requesting  an  opinion  of  this  office  on 
the  following  mat tore: - 

"At  the  earliest  possible  :\oamnt, 
will  you  kindly  advise  me  If,  In 
your  fad;  mont,  it  Is  proper  and 
legal  for  me  to  authorise  State 
Institutions  covered  by  the  . ct 
creating  the  office  of  State 
Purchasing  Agent , to  continue 
their  present  procedure  in  buy» 
ing  until  such  time  as  X era  able 
to  properly  set  up  my  office, 
arrange  for  the  printing  of 
the  necessary  forme,  and  the 
promulgation  of  proper  rules 
and  regulations  as  in  said  act 
provided* 

This  appears  o be  authorized 
in  Section  Five  of  the  Act, 

Trusting  tliat  you  can  favor  mo 
with  an  immediate  rulin  , and 
thanking  you  in  advance,  I remain." 

lection  5 of  the  State  turcliaslng  Agent  Act, 
af  found  on  page  412  of  the  Laws  of  1933,  reads  a a follows: 
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August  2d,  1933 


onorable  George  G,  . oiinson 


"The  Purchasing  Agent  shall  lsave 
power  to  authorize  any  department 
to  purchaso  direct  any  supplies 
or  a technical  nature  which  In  Ida 
udgm^nt  can  test  he  purchased 
direct  by  such  department.  he 
shall  also  havo  power  to  author* 
lze  emergency  purchases  direct 
by  any  department,  iie  shall 
proscribe  rules  under  which  such 
direct  purchases  shall  be  made. 

All  such  direct  purchases  shall 
be  reported  immediately  to  the 
u reha sing  Agent  together  with 
all  ci ids  received  and  price*  paid*" 

Yfae  above  section  clearly  authorizes  you  to  permit 
the  Institutions  to  make  emergency  purchases.  The  purchases 
are  to  be  made  direct  by  the  department  or  institution  Instead 
of  through  you.  however,  It  is  required  that  these  emergency 
purchases  be  made  under  and  consistent  with  rules  and  regula- 
tions promulgated  by  you. 

"ila  shall  presci’ibe  rules  under  which 
such  direct  purcliases  siiall  be  made.'1 

Jfou  are  required  by  this  clause  to  formulate  rules 
to  ovom  these  emergency  urc bases,  and,  in  turn,  all  emergency 
purchases  net  bo  made  in  accordance  with  such  rules. 

It  should  also  be  kept  In  mind  that  this  authorl- 
atlon  extends  only  to  emergency  purchases,  and  Is  not  applicable 
to  urchases  which  do  no  fall  within  this  classification, 
before  any  authorization  la  granted,  you  sh  uld  first  satisfy 
yourself  that  the  purchase  contemplated  is  an  emergency  purchase, 
arid  one  which  cannot  be  delayed  until  your  office  is  prepared  to 
handle  the  purchase  In  the  regular  manner. 

One  of  the  primary  objects  of  the  act  is  to  require 
competitive  bidding  for  the  contracts.  The  first  sentence  of 
- act  Ton  3 Is, 


"All  purchases  shall  be  based  upon 
competitive  bids." 

The  last  clause  of  S*c t Ion  5 roads t 

"All  such  direct  purchases  shall  be 
reported  Immediately  to  the  Purchas- 
ing ^gent  together  with  all  bids 
rocelv  ed  and  prices  id. 1T 


non  or  a bio  Geor  e C.  Johnson 


3» 


August  &>,  1933 


It  is  evident  tiiat  all  purchases  made  direct 
shall  be  made  after  receiving  competitive  bids.  This  Is 
also  suggested  by  Section  9 of  the  Act,  parts  of  wnlch  rend: 

”A11  reports,  bids,  ppof Ideations 
and  contracts,  i nd  all  records  of 
purciiases  and  sales  of  any  kind, 
whether  by  the  ur chasing  Agent  or 
by  departments  as  authorized  by  hTra, 
shall  be  kept  In  the  of flee  of  the 
Purchasing  Agent  and  shall  be  open 
to  Inspection  by  the  public.” 

It  Is  our  eug  os t ion  tiiat  tho  rules  and  regulations 
promulgated  by  you  covering  direct  purciiases  require  the  purchases 
be  made  only  after  the  receiving  of  competitive  bids. 

Ae  realise  that  you  are  confronted  wi  th  tho  problem 
of  permitting  emergency  purchases  to  be  made  before  you  i»ve  had 
time  and  opportunity  to  sot  up  all  rules  and  regulations  provldod 
for  In  the  Act,  but  It  la  our  opinion  that  you  shoulu  at  this 
time  adopt  temporary  rules  and  regulations  covering  direct  emer- 
gency purchases  which  will  Insure  tho  fulfilling  of  the  law  by 
the  deoartmen'e  or  institutions , and  will  alBO  permit  on  accurate 
record  of  all  matters  belnj  kept  by  your  office. 

It  Is  ’.he  ref  ore  the  opinion  of  this  office,  that 
you  ore  not  authorized  .y  law  to  permit  State  Ins tl tut  Ions 
covered  by  the  State  Purchasing  Agent  Act  to  continue  their 
present  procedure  In  buying,  but  that  you  should  adopt  such 
temporary  rules  and  regulations  applying  to  direct  emergency 
purchasing  as  will  insure  a compliance  with  the  letter  and  spirit 
of  the  law  by  the  Institution  affected,  and  permit  a fulfillment 
of  the  requirements  of  the  Act  by  your  office. 


Respectfully  submitted. 


HARRY  G.  SALTS -.R,  JR. 

Assistant  Attorney  u«n eral  • 


APPROVED: 


I'or  iChll' j K Idlt 

Attorney  General. 
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;ASURERfS  3QJTD:  Amoimt  of  under  Section!  9266  & 12153  R.  S.  192^, 


I 
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September  13,  1933* 


l/L° 

1 


Ur.  Lon  L.  Jack a an 

Comity  measurer  — £— V^ 

Vonroa  County 
Pari  a,  Missouri 


Daar  Sir  i 

we  ara  In  reeel pt  of  your  latter  of  September  11th, 
with  request  for  an  opinion  ;a  to  the  amount  of  bond  the 
oounty  court  of  your  connty  (Monroe)  nay  require  you  to  give 
aa  County  Treasurer.  In  connection  vlth  your  request  you 
state  the  following i 

"My  bond  was  one  hundred,  forty  thousand 
dollars  (4140,000.00)  when  1 took  office 
January  3,  1933.  The  County  Court,  on 
the  advice  of  the  Prosecuting  Attorney, 
reduced  the  bond  to  one  hundred  thousand 
(4100,000.00)  April  6,  1933. 

I bought  a commercial  bond  this  year  and 
prefer  to  give  a commercial  bnd  In  the 
future  but  my  salary  will  not  Justify  the 
coat  of  a bond  tr  the  amount  ate ted. 


1 think  my  salary  and  the  amount  of  ey 
bond  are  cut  of  proportion  with  those  of 
the  surrounding  counties. 

The  amounts  of  my  bond  were  based  on  Section 
12133  ( General  Revenue  Funds)  and  Section 
9266  (School  Funds'  Revised  Statutes  of 
Missouri,  1929. 

1 will  appreciate  It  If  you  will  pass  your 
opinion  on  this  matter.  Please  address 
correspondence  to  me. 

* 


!In.  Lon  L.  Jerkson 


Sent.  13,  IS S' 


The  amount  of  the  bond  require^  to  be  given  by  you  as 
County  Treasurer  is  found  In  Section  12133  R . S.  1925,  which 
section  reads  as  follows! 

"BOWD  TO  OIVKK.—The  person  elected  or 
appointed  county  treasurer  under  the  pro* 
visions  of  this  article  shall,  within  ten 
days  after  his  election  or  appointment  as 
such,  otter  Into  bond  to  the  county  In  a 
sum  not  less  than  twenty  thousand  doll era, 
to  be  fixed  by  the  county  court,  and  with 
such  sureties,  resident  landholders  of  the 
county,  as  shall  be  approved  by  such  court, 
conditioned  for  the  faithful  performance  of 
the  duties  of  his  office." 

,fhe  minimum  amount  of  bond  that  you  nay  give  under  this 
section  le  $20,000.  The  statute  fixes  the  minimum  and  the 
county  court  has  no  discretion  In  the  wetter  and  cannot  go  below 
that  amount*  By  referring  to  the  Bluebook  we  find  that  your 
Count;  la  not  under  township  organisation  and,  therefore,  under 
Feet  on  9266  R.  3.  1929,  the  county  treasurer  is  "the  custodian 
of  all  moneys  for  sohool  purposes  belonging  to  the  different 
districts,  until  paid  out  on  warrants  duly  Issued  by  order  of 
the  board  of  directors  or  to  the  treasurer  of  some  town,  city 
or  co  eolldated  school  district,  as  authorised  bj  this  chapter, 

* * 


And  It  la  further  provided  In  raid  section  9266,  supra, 
referring  to  the  county  treasurer,  that, 

**  • *,  ha  shall  give  a separata  bond,  with 
sufflelant  security.  In  double  the  probable 
amount  of  school  moneys  that  shall  come  Into 
his  hands,  payable  to  the  State  of  Missouri, 
to  be  approved  by  the  county  court,  condition* 
ed  for  the  faithful  disbursement,  according 
to  lew,  all  of  such  moneys  as  shall  from  tins 
to  tine  come  Into  his  hands;  ***•***«." 

The  statute  under  this  see t Ion  has  fixed  the  bond  that 
the  county  treasurer  shall  give  In  double  the  probable  amount  of 
sohool  moneys,  etc.,  and  the  bond  to  be  approved  by  the  conty 
court,  and  the  only  discretionary  power  allowed  the  county  court 
is  in  estimating  the  probable  amount  of  school  moneys  that  shall 
come  into  the  treasurer's  hands.  So,  under  both  of  these  sections. 


-on  L,  Jackson 


S#pt • 13f  19S3f 


the  count;  court  in  fixing  these  bonds  has  very  little  discretion- 
ar  o*er  and,  of  course,  wort  follow  the  statutes, 

t#  note  from  your  letter  that  the  bond  required  by  your 
county  court  for  the  school  moneys  coning  into  your  heads  under 
Section  5266,  supra,  is  much  higher  than  the  bond  required  of 
the  county  treasurer  by  the  oounty  courts  of  counties  surround- 
ing Monroe  County*  But  this,  of  course,  le  no  criterion  or 
guide  ea  to  what  your  county  court  should  dot  and  can  be  used 
only  in  the  way  of  argument. 

If  there  is  any  other  question  relative  to  this  matter 
that  you  desire  to  Inquire  about,  do  not  hesitate  to  write  us 
again. 


Very  truly  yo  re. 


APPROVED* 

Me  kit  trick 

At  t orney - J ener al . 


COVELL  R.  tT-WITT 
Assistant  Attorney- general . 


CPHtEO 


‘il  ■‘j'TISM!  Tsndson  of  mother  *8  half -orother  not  within  fourth  degree * 
' using  civil  law  Method  of  computing  relationship. 

EMPLOYEES*  Appropriation  act  permits  employment  of  temporary  help# 
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September  15#  1933* 


FILED 


i 


Vi. 


Hon#  W#  Ed  Jameson 
President  Board  of  i? an  eg  era 
State  Eleemosynary  Institutions 
Jefferson  City,  Missouri 


Dear  r,  Jameson* 

This  Is  to  acknowledge  your  letter  which  reads  as 

follows* 


"In  the  long  trips  th»t  I am  compel ' ed 
to  make  over  the  State  of  Mia sour  1 in 
connect  ion  with  the  eleemosynary 
Institutions#  tha  Commission  for  the 
Blind  and  the  Children's  Home  at 
Carrollton#  I have  found  It  necessary 
to  employ  a driver#  which  I feel  car* 
tain  I am  permitted  to  do.  I do  not 
use  a regular  chauffeur#  but  soma  few 
days  per  month  on  these  long  tripe  I 
have  been  employing  a yo  ng  man  who  Is 
the  0r and son  of  my  mother*  half-brother# 

I have  just  bssn  reading  Section  IS 
F! • S.  Mo#  1989#  '’age  157#  which  may 
have  some  bearing  on  this  question.  Will 
that  S sot ion  apply  to  employing  s tempo- 
rary laborer  for  this  purpose#  or  does  It 
only  ap  ly  to  regular  appointive  Jobs 
under  these  institutions?" 

The  above  Inquiry  requests  an  opinion  solely  on  the 
question  of  whether  or  not  the  grandson  of  your  mother's  half- 
brother  employed  by  you,  to  act  as  a chauffeur  on  tripe  necessary 
In  the  performance  of  yo^ir  duties#  and  paid  by  the  Stats#  la 
within  the  provision  of  Section  15#  Article  XIV#  Constitution  of 
Missouri , referred  to  as  the  "Nepotism"  section. 


Ion.  V 


d Jameson 
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se  t 


’5,  1953 


You  assume  that  yo  are  permitted  to  employ  a chauffeur 
to  drive  you  when  such  method  of  transportation  1*  necessary  In 
the  rrerforaance  of  your  duties.  And, while  not  asking  a ruling 
• as  to  your  right  to  employ  a person  to  render  the  services 
mentioned  In  your  letter*  we  deem  It  necessary  to  establ lsh  that 
fact  as  a uremia e to  a determination  of  your  question. 

Lavs  of  Missouri,  1955,  page  132,  show  the  appropriation 
to  the  Board  of  'answers  of  Eleemosynary  Institutions,  which  la  as 
follows! 


*SuCTTOl  1,  TO  PAY  SALARIES,  ’"A  KS,  A HD  PER 
Din  OP  orriCEFS  AID  BMPLOYe;  .--Thera  la 
hereby  appropriated  out  of  the  state  treasury, 
chargeable  to  the  funds  herein  desl&iated, 
the  variola  amounts  set  out  to  pay  the 
salaries,  wages*  and  per  diem  of  the  officers 
and  employees  and  other  expenses  of  tha  eleomos- 
ynar;  board,  etets  hospital  Ho.  1,  stats  hospital 
Ho.  8*  ate  a hospital  Ho.  3,  stats  hospital  No.  4, 
tha  Missoijrl  state  school,  ana  the  Missouri 
State  sanatorium  for  the  years  1933  and  1954, 
ae  follows! 

l or  the  board  of  lanagera  of  the  elee  mos- 
ynary Institutions  payable  out  of 
state  revenue  fund  as  follows! 


A.  ■ eraonal  ferric  a i 

Tha  salaries  of  tha  president  of  the  board  of 
managers,  chief  clerk,  ateno  raph^r  and 
filing  clerk.  Janitor,  and  the  per  diem  of 
the  board  of  eleemosynary  Institutional 
also  temporary  help,  clerks  and  stensgr sphere 

$17,000 

-tc." 

^ .JJt  li  true  the  tat#  furnishes  you  an  automobile  as  tha  ode 
and  eetnotr of  transportation . How,  if  for  any  reason  you  are 
unable  to  dr Ire  the  car,  then  It  la  our  opinion  you  would  have  a 
right  under  your  appropriation  to  employ  temporary  help  to  perform 
this  necessary  service. 


tion«  W • d Ja-neB'^n 


SOpt . 16,  1963 


davln  i,  therefore,  established  your  right  to  amnloy  a 
perao"  to  render  the  service  i ts tod  In  your  lot  ter , *e  now  pass 
to  the  qu  stion  a.r*  to  whether  or  not  hia  relationship  to  you 
comes  within  the  prohibited  fo  urth  degree  by  affinity  or  consan* 
gulnlty.  If  It  doea,  you  have  forfeited  your  ofrioe  and  the 
compensation  paid  to  aueh  person  la  l^egal, 

section  13,  Article  XIV,  page  157,  Constitution  of 
Missouri,  reads  aa  follows! 

*IX?OTIK,  BY  AMY  OP?  IC  B OR  IVPLOYE, 

FCFBIDCFlf--  ^ OR?- ITS  0 PICl.—  ny  public 
officer  or  employe  of  this  tate  or  of 
any  no  1 tic  el  subdivision  thereof  who 
shsll,  by  virtue  of  aald  office  or  employ- 
ment, have  the  right  to  name  or  appoint 
any  person  to  render  service  to  the  State 
or  to  any  polltloal  subdivision  thereof, 
and  who  shall  name  or  appoint  to  aueh 
service  any  relative  within  the  fourth 
degree,  either  by  consanguinity  or  affinity, 
shall  thereby  forfait  his  or  her  offlee  or 
employment 

T'  is  recti  n Is  self-exnlanatory  and.  likewise  self -enforcing. 
*©  have  heretofore  rendered  opinions  Interpreting  this  constitutional 
provision  and  will  not  lengthen  t is  opinion  by  citation r sustaining 
the  above  conclusion.  The  natter  simply  resolves  itself  into  whet 
relationship  the  randson  of  your  nother*s  half-brother  Is  to  you. 
Using  tha  civil  law  method  of  computing  relationship,  it  will  be 
re  dlly  ascertained  that  such  person's  decree  of  kinship  Is  that  of 
th  fifth  decree.  Therefore,  not  being  related  to  you  by  consan- 
guinity within  the  prohibited  fourth  degree,  you  have  not  violated 
the  nepotism  provision  of  the  Constitution,  supra,  and  such  is  our 
opinion. 


Yours  very  tnily. 


James  L.  Horn Bos tel 
Assistant  Attorney-General. 


A ’f*PGV  Dt 

RuY  OcrflWIfti 
At torn e - ;eneral. 
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REIATING  TO  POWER  AND  J Holding  that  the  Board  of  Managers  cf 

AUTHORITY  OF  BOARD  OF  ) eleemosynary  institutions  have  no 

MANAGERS  OF  ELEEMOSYNARY  Jauthority  to  grant  lands  or  interest  in 
INSTITUTIONS  )same  without  act  of  the  General  Assembly 
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Mr*  U*  Ed  June eon, 

resident  Bo  rd  of  Hanagere, 

3t  te  hleenodyn  ry  Institutions, 
Jefferson  City,  rtiaoouri 

Dear  li  i 


* e acknowledge  receipt  of  y<>ur  letter  tinder  date 

of  September  ''8,  1933 ( in  which  you  in  u ire  as  follows! 

'Tiie  city  of  Fulton  io  endeavor ii«,  with 
tiie  uelp  of  the  Fed*  ral  hovcrreaent  under 
tae  emergency  Depart;  ten t of  Public  oiks 
to  construct  a so  a e disposal  p nt* 

It  happens  tn  t the  : t.te  of  'iaoeuri  o<  nc 
all  the  property  lying  east  of  tit#  city  of 
Fulton*  e already  iu,vo  a sew  e system 
with  Its  outlet  on  state  property  be  Ion,  > 
log  to  tal  r/1*  This  tyo ten  i>&e  been 

constructed  by  the  city  of  Fulton*  The 

* chool  for  the  eaf  lias  its  o n ■e 
system  which  eiptiou  i to  the  oity*e  tauten 
about  1000  feet  west  of  ito  present  outlet* 

Tne  rtate  hoapit  .l  ffX  boa  its  own  sew  ,,-e 
ays ten  thit  empties  1 to  the  city's  eye tuny 
about  1000  feet  weet  of  Its  outlet* 

The  present  new  ge  system  twites  tie  e tire 
rev  sewage  of  the  city  of  Fulton  and  V e 
two  state  institution  and  discharged  it# 
untr  ted,  into  u very  a all  stream  ith 
intermittent  flow*  This  co  ndition  is  n turally 
a very  una  1th Ail  on©,  an  construction  of 
an  de  u te  plant  has  been  insisted  upon  by 
the  tate  Board  of  health  for  the  past  five 
yeuro*  In  'it  ouch  ee  t.  e only  .-.vr  liable 
location  for  n pi  nt  of  this  type  to  nnndle 
the  sewage  problem  of  both  the  city  and  t.«e 
State  inetitut lone,  is  on  etnte  emed  ground, 


14:  . K.  iid  Jameson 
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October  21,  1933 


It  will  be  necessary  in  our  application  to 
thethe  Federal  Adminietr  tion  of  Public  orke 
to  have  some  easement  from  t ie  state  of  Missouri 
for  the  use  of  this  ground* 

Be  would  like  to  have  a ruling  from  the  office 
of  the  Attorney  General  stating  the  .ecesrary 
steps  to  secure  such  an  easement,  and  the  juris- 
diction of  t^e  kleeraosya .ry  Board  over  such 

matters." 

lection  8674,  Revised  statutes  1929,  reads  s follows* 

"The  board  of  manage re  of  the  eleemosynary 
institutions  shall  have  the  care  and  control 
of  tiie  property,  real  and  personal,  owned  by 
the  state  and  used  in  connection  with  the  several 
institutions,  and  the  title  to  all  real  estate 
or  personal  property  now  owned  by  said  eleemosynary 
institutions  or  by  the  state  for  their  use  or  that 
may  hereafter  be  purchased  by,  or  donated  to  such 
institution,  shall  be  vested  in  the  board  of  managers 
for  the  use  and  benefit  of  said  institution;  or  in 
the  event  of  a gift  or  donation  to  the  use  and 
benefit  to  either  of  said  institutions  as  nay  be 
designated  by  the  donor.  The  board  of  managers 
of  said  Institutions  ah  .11  not  sell  or  in  ~ny 
manner  dispose  of  any  real  estate  belonging  to 
either  of  said  institutions  without  . n act  of  the 
general  assembly  authorising  such  sale  or  disposal 
of  such  re:  1 estate.  " 

section  7079,  Revised  ftatutus  192y,  reaue  as  follows* 

"Private  property  may  be  taken  by  cities  of  the 
fourth  class,  for  public  use,  for  the  purpose  of 
establishing,  opening,  widening,  extending  or 
altering  any  street,  avenue,  alley,  wharf,  creek, 
river,  watercourse,  market  place,  public  park,  or 
public  square,  and  for  establishing  market  houses 
and  for  any  other  necessary  public  purposes. * 

Section  7090,  Revised  Statutes  1929,  r* ads  as  follows; 

"Cities  of  the  fourth  class  shall  have  the  right 
to  condemn  lands  by  the  same  proceedings  afore- 
said and  pay  for  the  same  out  of  any  funds 
available  out  of  tlxe  city  treasury  without  *ny 
assessments  for  benefits,  or  to  advance  the  amount 
of  damages  aw  rued  at  the  time  pending  the  proceeds 
ings  and  thereupon  ta  .e  possession  of  the  prope, ty 
and  to  be  reimbursed  from  the  benefits  seasoned 
when  the  eame  are  collected. " 


The  question  presented  by  your  request  is  the  power  and 
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authority  of  the  Eleemosynary  Board  to  grant  to  the  city  of 
Fulton  an  e .cement  over  property  belonging  to  State  hospital 
#1? 

This  question  is  settled  by  the  plain  provisions  of 

Section  8674,  supra,  which  reads  as  follower 

"fcoard  of  managers  of  said  institutions  shall 
not  sell  or  in  -ny  manner  dispose  of  ny  real 
estate  belonging  to  either  of  said  institutions 
without  an  act  of  the  general  assembly,  author- 
ising such  sale  disposal  of  euch  real  estate* * 

Since  an  easement  is  an  interest  in  or  over  Isolds,  it 

iaay  be  acquired  hither  by  express  grant  or  by  prescriptive  right 

or  right  of  eminent  domain* 

(a)  EXPhhQ::;  c;  pet* 

The  title  to  all  reel  estate  no*  owned  by  the 
e leeiiK) syn  ry  institutions  or  by  the  State  for 
their  use  is  vested  in  the  board  of  m nagers 
of  said  institutions  and  provided  under  Section 
8574,  supra,  and  since  said  board  of  managers  ie 
denied  the  right  and  autho* ity  to  sell  or  in  any 
manner  dispose  of  same,  without  a Legislative  act, 
it  is  very  evi-  ent  that  an  easement  can  not  be 
given  by  the  board  of  managers  to  tne  city  of 
Fulton,  with  specific  act  of  the  General  Assembly* 

m hjqnt*. 

"Although  in  legal  contemplation  an  easement  lies 
only  in  grant,  yet  evidence  to  establish  it  is  not 
necessarily  a deed  because  an  easement  may  have 
existed  for  such  a length  of  time,  and  uitder  such 
circumstances , that  the  law  will  pie same  a grant* 

This  is  what  is  meant  by  an  easement  established 
by  prescription.  ’I hen  the  evidence  sufficiently 
shows  tue  use  of  the  privilege  for  a length  of 
time  equal  to  that  prescribed  by  the  Statute  of 
Limitation*  for  acquiring  title  to  land  by  adverse 
possession,  and  that  the  use  was  adverse  and  under 
a claim  of  right  with  the  knowledge  of  the  landowner, 
t ne  right  to  the  easement  ie  established. m nthony 
v*  Building  Company,  188  SS©«  1*  c.  719-720* 

To  establish  an  easement  by  prescription  four  essential 


facLs  must  appear 
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lst*  User  for  the  prescribed  period* 

2d.  That  the  possession  7 -as  adverse* 

3d*  That  it  was  under  a claim  of  right* 

4th*  Notice  to  the  owner  of  the  user  and  of 

its  character  and  of  the  claim  of  right* 


isi mmn  .jj^--aim* 

That  cities  of  the  fourth  class  have  the  vested 
right  of  eminent  domain  for  on/  necessary  p blic 
purpose,  there  can  be  no  question,  as  provided 
unden  ana  by  sections  7079  and  7090,  supra* 

The  procedure  with  reference  to  condemnation  proceedings 

by  cities  of  the  fourth  class,  in  taking  of  private  property  for 

necessary  public  purpose,  is  found  in  section  7080  &*  S*  1929,  and 

that  pertinent  here  la  ns  follows 3 

"Whenever  the  mayor  and  board  of  aldermen 
shall  provide  by  ordinance  for  * . . . • 

for  the  taking  of  private  property 

for  necessary  public 

purpose,  and  it  shall  become  necessary  for 
that  purpose  to  take  or  damage  private 
property,  the  mayor  and  board  of  aldex*men 
shall,  by  ordinance,  define  the  limits  within 
which  private  property  shall  be  assessed  to 
pay  for  ouch  improvements  and  the  time  and 
mode  of  payment  of  such  assessments*  . The  city 
ehall  thereupon  apply  to  the  circuit  court  of 
the  county  in  which  suJi  city  is  located,  or 
the  ciicuit  Judge  of  that  Judicial  circuit  in 
vacation,  by  petition,  sotting  forth  the  use 
for  which  said  lands  is  to  be  taken  and  dedicated; 
ti.e  names  of  the  owners  of  the  several  lots  or 

parcels  of  land 

a correct  description  of  the  parcels  of  land,  etc*** 

A suit  by  the  city  under  the  above  section  and  others 
follow ing  in  Article  8,  relating  to  cities  of  the  fourth  class, 
against  the  Board  of  Managers  of  State  Eleemosynary  Institutions 
would  result  in  obtaining  right  to  construct  a sewage  disposal 
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plant  upon  the  lande  field  by  the  Board  of  Managers  of  St  .te  Eleemosy- 
nary Ins  ti  tut  lone  for  the  use  of  State  hospital  #1,  with  damages  to 
said  board,  by  reason  of  said  improvements  to  be  made  by  said  city, 
also  the  benefits  to  said  property* 

Now  it  follows,  from  what  hae  been  said  and  the  provisions 
of  the  law  relating  to  this  subject,  tuat  we  must  hold  that  the 
Board  of  L&rk.gers  of  hospital  #1  have  no  authority , independent  of  a 
specific  act  of  the  General  Assembly,  to  make  an  express  grant  to  the 
fity  of  Fulton,  of  the  use  of  the  lands  of  said  ttate  hospital  #1  for 
a se-,  ags  uispoeal  plant* 

U do  not  h ve  before  us  sufficient  facts  to  pass  upon 
the  question  of  an  easement  by  right  of  prescription,  however  this 
question  can  be  deter- .ined  from  nhat  we  have  said,  by  an  application 
of  the  facts  to  the  law  as  dt  fined  by  our  iupreoe  Court  in  Anthony  V. 
Building  Company  (Aupra). 

e further  hold  t at  the  City  of  Fulton  may,  by  proper  suit 
conae  n as  much  of  the  property  ield  by  said  Board  of  Managers  as  will 
be  neces;.a ry  for  the  content  la  ted  improvement  and  no  doubt  this  method 
will  prove  to  be  the  best  course  to  pursue. 

Very  truly  youru, 

W • W»  Burns* 

Assistant  Attorney  General. 


APPROVED  * 


ATTOl  KEY  GElTEhAi. 
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3*1 ary  of  Clerks  and  deputies  affected  by 
Sections  11786  and  11813,  p.  369,  Lavs  1933. 


October  2b,  1933 


Hon.  Dale  H.  Johnson 
Circuit  Clerk 
Bollinger  County 
Marble  Hill,  Missouri 


My  Dear  Mr.  Johnson; 

We  acknowledge  receipt  of  your  letter  of  recent  date 
wherein  yu  request  an  opinion  of  tills  office  on  the  following 
matter: 


VI ease  advise  me  as  to  whether  section 
11812  of  Missouri  Session  Acts  1&33,  in 
relation  to  Salaries  end  Fees  of  Circuit 
Clerks  and  Deputies  Is  In  force  at  this 
time. 

The  jeotion  above  quoted  Is  one  portion  of  the  committees 
substitute  for  jenate  Bill  74  which  was  passed  by  the  57th  General 
Assembly  and  approved  on  May  1,  1933.  hot  having  any  emergency 
clause  tnis  law  became  effective  on  the  34th  of  July  1S33.  For 
convenience  we  will  divide  your  inquiry  into  the  following  sub- 
divisions : 


I. 

SALARIES  AID  FIS3  OF  CIRCUIT  CLEHIS  II 

OFFICJC  01  JUoT  24,  1933,  I0T  rFFSCTID 
dl  COMMIT T K 3t'  '3TITUT  : 3I-.KATX  BILL  74. 

On  page  369  of  the  Missouri  Law*  1933,  we  find  Jectlon 
11780  as  enacted  cy  the  57 th  General  Assembly.  This  section  pro- 
vids  the  maximum  amount  of  fees  that  may  be  retained  by  circuit 
clerks  in  counties  having  a population  not  exceeding  80,000 
persons,  such  counties  being  classified  according  to  population. 
This  section  con tains  the  following  proviso,  l.c.  370; 

*•  • ‘Provided,  further,  that,  until  the 
expiration  of  their  present  terms  of 
office,  the  persons  holding  the  offices  of 
Clroult  Clerks  shall  be  paid  In  the  same 
manner  and  to  the  same  extent  as  now  pro- 
vided by  law. * 
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jy  reason  of  this  proviso  It  was  plainly  the  Intent  of  the 
L.egl eluture  that  all  Circuit  Clerks  holding  office  on  the  effective 
date  of  the  las  w^uld  continue  to  be  paid  under  Section  11786  as 
contained  in  the  R.  S.  Ho.  is- 29,  and  such  Is  the  opinion  of  thie 
office. 

II. 

APP  IhTittSN?  OF  DEPUTY  CIRCUIT  CLIRIS  CON- 
TROLLED tit  3ECTI0I  11813,  p.  37,  3E3SI0I 
ACTS  1933. 

dec t ion  11813  as  amended  and  reenacted  by  the  57th  General 
Assembly  reads  as  follows t 

“Every  clerk  of  a circuit  court  shall  be  en- 
titled to  such  nu.  ber  of  deputies  and  assistants, 
to  be  appointed  by  such  official,  with  the 
approval  of  the  county  court,  as  such  court 
shall  deeia  necessary  for  the  pro apt  and  proper 
discharge  of  the  duties  of  his  office.  The 
County  Court,  In  its  order  permitting  the 
clerk  to  appoint  a deputy  or  assistant,  shall 
fix  the  compensation  of  such  deputy  or  assistant 
which.  In  counties  having  13,50C  persons  and 
Issa,  shall  not  exceed  the  a oimt  allowed 
deputy  or  assistant  to  the  county  clnrk  for 
the  actual  time  employed  and  shall  designate 
the  period  of  time  such  deputy  or  assistants 
may  be  employed.  Every  such  order  shall  be 
entered  of  reoord,  and  & certified  ^oy  thereof 
shall  be  filed  in  the  office  of  the  county 
clerk.  The  clerk  of  the  circuit  court  may 
at  any  time,  discharge  any  deputy  or  assistant, 
and  may  regulate  the  tine  of  hie  or  her  employ- 
ment, and  the  county  court  may,  at  any  time, 
modify  or  rescind  Its  order  permitting  any 
appointment  to  be  made,  and  may  reduce  the 
comp' neat ion  theretofore  fixed  by  it.* 

The  only  change  made  in  this  section  pertinent  to  your 
Inquiry  was  that  the  approval  of  the  appointment  la  now  to  be  made 
by  the  county  court  Instead  of  the  circuit  court  and  It  Is  now  the 
county  court  that  can  modify  or  rescind  its  order  or  reduce  the 
compensation  theretofore  fixed  Instead  of  tbs  circuit  court  as 
provided  in  the  former  law.  It  Is  to  be  noted  that  there  la  no 
proviso  In  this  section  respecting  deputy  clerks  as  w s placed  In 
Section  11786  respecting  the  circuit  Clerks.  It  Is  therefore  apparent 
that  this  law  was  to  be  immediately  effective  Insofar  as  determining 
the  manner  of  appointment  and  removal  of  deputy  circuit  clerks. 
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It  h«*  been  so  held  by  an  official  opinion  of  thie  office 
dated  October  17,  1933,  vhareln  this  ooncluelon  la  reached i 

*•  * *jt  is  the  o inlon  of  this  Depart- 
ment th*  t the  county  court  of  your  county 
has  the  power  and  has  had  the  power  since 
the  34th  day  of  July  3933,  to  approve  or 
disapprove  the  appointment  of  a deputy 
circuit  clerk  and  to  fix  the  compensation 
and  period  of  employment  thereof  Irrespec- 
tive of  any  prior  orders  referring  to  the 
same  subject." 


III. 

asmi  clerk  oomioiso  to  act  ia  ox  facto 

ornoER. 

In  the  event  the  county  court  haa  failed  to  oaks  any 
ordsr  approving  the  appointment  of  the  deputy  clerk  as  contemplated 
by  deotlon  11619  as  amended,  the  acts  of  such  deputy  are  not  to 
be  considered  aa  Illegal  and  void.  He  would  fall  within  the 
classification  of  a de  facto  officer. 

In  46  0.  J.  1053,  dec.  366,  we  find  the  following  defin- 
ition of  da  faoto  officer. 

"An  officer  da  facto  la  one  who  has  the 
reputation  of  being  the  officer  he  nsbumes 
to  ba,  and  yet  la  not  a good  officer  In 
point  of  law.  a person  will  be  held  to  ba 
a de  facto  officer  when,  and  only  whan, 
ha  Is  In  possession  and  la  exero icing  the 
duties  of  an  office,  hie  Incumbency  Is 
Illegal  In  some  respect;  he  h s at  least 
a fair  color  of  right  or  title  to  the  office. * 

Touching  the  validity  of  hla  acts  aa  de  facto  officer, 
we  find  this  statement  In  46  C.J.  1060,  3ec.  376 t 

"The  acts  of  an  officer  do  facto  are  aa 
valid  and  effectual  where  they  concern 
the  public  or  the  rights  of  third  p-  rsona, 
until  his  title  to  the  office  la  judged 
Insufficient,  as  though  ha  were  an  officer 
de  Jure,  and  the  legality  of  the  acts  of 
such  an  officer  cannot  be  collaterally 
attack'd  in  a proceeding  to  whloh  he  is 
not  a party.  But  to  be  valid,  the  acts 
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of  & de  facto  officer  must  comply  with 
the  r.  qulrements  of  applicable  la»,  to  the 
same  extent  and  la  the  same  manner  as 
valid  acts  of  de  Jure  officers.*  * * •* 

It  is  therefore  the  opinion  of  this  office  that  the  acts 
of  any  such  deputy  clrcidt  clerk  are  to  he  given  full  force  and 
effect, and  that  such  deputy  would  be  entitled  to  the  compensation 
provided  by  law  until  he  was  removed  a*  provided  In  section  11813 
p.  371,  Missouri  haws  1333.  * 


Respectfully  submitted. 


HARRT  Q.  tfALTHEH,  JR. 

Assistant  Attorney  General. 


APPROVED: 


Attorney  General. 


HO  A : MM 


ADV£HT1 SKMKMT3  — UVRSl  ADVlKTlSSUEiiTS  PUR  BIDU  BY  STATE  PURCHASING 

aokht  — metis  placed  . ; 

7 7 1 7iA  fii'fr'o  lt}  // 


/ 


//■' 

Jlowcnber  1,  1933. 


Hoa,  Oo^r(r«  C.  Johnann, 
Stale  iuroh&sln.;  A.jsnt 
Capitol  Building 

Jeff  era n Clip,  ^iseouri. 


Dear  dirt 


Your  letter  of  October  14,  reeds  as 

follows l 


•The  Purchasing  Agent  1m  provides 
that  on  purchase  e of  $9000  or  aore.  ad- 
vertisement for  bids  shall  be  published 
in  at  least  two  dally  newspapers  of 
■general  circulation  In  such  places  as 
are  noet  likely  to  reach  prospective  bid- 
ders at  least  five  daps  before  bide  for 
such  purchase  are  to  be  opened. ' 

•It  is  likely  that  advertisements  in 
the  3t.  Louie  and  Kansas  city  papers  would 
be  1 iso st  likely  to  reaoh  prospective  bid- 
ders* etc.  However,  the  rates  for  adver- 
tising in  the  metropolitan  papers  are  con- 
siderably in  excess  of  the  n*xlaua  rates 
as  provided  by  section  1 401.  found  at  page 
333,  of  the  Gesalon  Acta  of  1833,  oopy  of 
which  is  attached. 

■Please  ^lwe  us  an  opinion  as  to  wheth- 
er  or  not  we  oaa  run  the  advertisements  in 
dally  papers  in  smeller  cities,  for  example, 
Jefferson  City,  where  the  rate  would  not  ex- 
ceed the  n&xlttua  rate  established  by  lection 
10401,  and  still  comply  with  the  Purchasing 
Ai^ent  lav.* 
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motion  10401  v iievised  ita  tutor  of  Missouri, 
1919,  referred  to  in  your  letter  as  repealed  toy  'soil on 
10401.  found  in  session  lavs  of  Missouri  of  1933,  vas 
a part  of  chapter  94,  evlMd  Jt&tutes  of  Missouri, 
1919,  said  chapter  toeing  entitled  "Public  Hotice  and 
Advertisements*  and  said  chapter  appears  nos  as  ohapter 
114,  Pavisad  itatutes  of  Missouri,  1939,  entitled  "Pub- 
lic Mottoes  and  Advertisements. * 


eat ion  13773.  evlaed  statutes  of  Missouri, 
1339,  provides  as  follows* 


Win 


vertl 


any  l&v,  proclamation, 
t.  nominations  to  fflot. 


v««  aavvi  ivi«A«|  w»iiaisw  aaww  av  aaavu|  pfO« 

posed  constitutional  aaanunantu  or  other 
questions  to  toe  submitted  to  the  people, 
order  or  nottoe  shall  be  published  in 
eny  newspaper  &£>  MB  iSfASt  ***  •*? 
pullo  officer  on  pqc  unt  of.  or  the 
name  of  the  -itSTe.  or  rox  ~oy  county , 
or  for  any  public  officer  on  account  of 
or  in 


v*a  i-  m1  v ■ , * b m *+$ 

the  seat  of  any  county,  there  shall 


* • • 


(and  then  foil  vs  a schedule  of  rates) 
and  then  the  section  concludes  as  fo?.  owe* 


.en  any  las,  proclamation,  advertisement, 
nomiaatluns  to  off  lee,  proposed  aonstitu- 
tiono.1  anendeente  or  other  quest!  ns  to  too 
submitted  to  the  people,  order  or  no ties, 
shall  be  required  by  lav  to  toe  published 
In  any  newspaper,  the  rates  herein  speci- 
fied shall  prevail,  and  all  lave  or  parts 
of  lave  in  conflict  herewith,  except  sec- 
tions 13777,  13778  and  13779,  H.  3.  1939, 
are  hereby  repealed." 

The  neat  ions  named  as  not  repealed  apply  to  oitiea 

of  one  bunco- ©u  thousand  inhabitants  or  sure  and  the  pro- 
visions of  said  exoented  coot tons  do  not  bear  cm  rue rt ion 
you  submit. 


.ection  13774  provides* 


/¥)i$$/A/<  /ft  ~fc  i /v\  £ 
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for  said  advertisement. 

sections  13773  and  13774,  He  vised  Statutes  of 
Missouri,  of  1939,  include  within  the  language  thereof 
State  supplies,  the  Purchasing  Act  of  1933  also  overs 
"State  supplies"  and  nothing  else  except  negotiations 
for  leasee  and  purchase  of  lands  for  the  State. 


section  13773,  Units  the  rate  to  be  paid  for 
advertisements . The  state  Purchasing  Act  doe's  not 
limit  the  rate  to  be  paid. 

seotioa  13773,  is  a general  law  on  the  subject 
of  public  advert! semen ts  while  the  state  Purchasing  Act 
is  a particular  law  applying  only  to  the  Advertisement 
for  purchase  of  State  'su;j  riles. 


the  State  Purchasing  Agent  Act  of  1933  de- 
clares. 


"the 

for 

papers  of 
piaces  as 
prospective  bi- 


ers 


shall  advertise 
news- 
such 
reach 
• • 


this  is  a specific  command.  You  state  in  your  letter 
that  the  advertisement  in  the  St.  Louis  and  Kansas  Glty 
papers  would  be  most  likely  to  reach  prospective  bidders; 
but  the  provisions  of  section  13773,  as  to  rates,  for- 
bids advertising  in  said  city  newspapers. 


BKStiS  OHS  3TATUTE  APPLIES  TO  A 

MU  TI TOPE  of  3UBJE0TS  and  a 
u¥;v:  ®TUTE  APPLIES  Oli.Y  TO 
3»S  of  the  mx  on,  BOTH 
STATUTS3  hay  stahd. 


It  was  clearly  the  Intent  of  the  Legislature  that 


ftdvartioooenta  for  bid*  for  aucii  large  (juantltieo 
of  En^ipiiMtAi  the  stoti  buys,  should  bo  . ade  la  ut 
xeaet  1*0  dally  aewsijepars  In  the  pinoes  where  auca 
aSrwtiBaaeat  w<«ld  most  likely  r»ncn  lr  oepeeti ve 
ilddere  and  If  at.  Louis  and  Kansas  City  or  Spring- 
field  or  Hannibal  or  any  other  cities  and  towns  are 
plaoee  where  advert Iseoents  la  dally  n«v*pe;>#ru 
noet  likely  reach  uroeaeotlva  bidders,  the  statutes 
of  1033,  oomtoaOa  advertiaeaeat  for  bide  In  dally 
newspaper*  in  said  places. 


The  applicable  role  of  lae  le  ae  folloesl 

rtOcntur  id  lotions  In  ^lb(ut«s  cannot 
stoui.  ooro  there  le  an  not  or 
provision  whleh  le  genera*.  and  ap- 
plicable actually  or  potentially  to 
e ptsitltudo  of  eobjeete,  and  there 
le  also  another  eel  or  provision  whleh 
Is  particular  and  applicable  to  one 
of  these  subjects,  end  iovuai  sts.it 
vith  the  general  ct,  they  ere  act 
eo  inconsistent  that  oil  ouaajt 
stand,  * * • • the  general  *ot  wtm  d 
operate  according  to  Its  tense  >n  all 
tbe  subjects  embraced  therein,  cxeept 
the  ,<a?tiaui.ar  one  which  le  the  sub- 
ject of  the  special  4et»  * .sale 
utherload  on  * . wtuto^y  C^aatruotloB* 
t:d  ed.)  *a.  3CT?$F  


(hir  own  court  lays  dwn  the  rule  In  the  following 
langhflU 

* The  particular  uedloa  of  certain  things 
In  one  statute  #111  withdrew  tnaa  fro;\ 
t^e  application  of  the  general  weeds 
of  another  etc  tuts  which  would  e mbrace 
th®*.*  t.  _MMb  33  *»•  *PP. 

page  05. 

Applying  these  rules  to  the  question  submitted, 
it  le  the  Tfinlcn  of  this  depnrUient  that  the  - revisions 
of  ieotl.ni  13773  are  brood  enough  to  e,&rt*ee  wttUin  Its 
terns  - advert loenento  of  the  'tats  Purchasing  Agent  for 
bide  for  Ha  to  supplies  es  no  of  the  -^ny  nub j seta  to 
shloL  tf  ii  section  would  apply;  and  this  would,  of  oouroo 
include  the  llnltetlan  in  action  13773,  as  to  lutoa 
allowed  to  be  paid  for  odvertlsenent  for  Cti  te  <*rr  tee, 
but  the  provision  of  the  ‘itate  ruzehaslag  Aot  di rooting 
adver  tlvementc  for  ’t:.tQ  .urryllan  nnty  to  be  nads  where 
»D«t  likely  to  reeeh  proepesllve  i bl&Sece  withdrawn  froa 
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U/l 


the  i&ny  sublets  included  In  3estlon  13773,  the 
advert  1 accent  g f ctt  '-tate  snpiillsn  by  the  JUt«  Pur- 
enaairig  A^ent  insofar  «s  the  li-vttatlcm  as  to  rates 
contained  in  lotion  13773,  la  o unoerned  If  and  shea 
it  Is  necessary  for  higher  raise  than  those  fixed 
In  flection  13773,  to  be  paid, to  most  iifcelr  reach 
or, aosotlve  bidder a for  State  supplies;  but  a to 
iertl e^nente  for  all  other  Better*  than  dtate  supplies 
bought  toy  the  :tate  Purchasing  agent,  the  rates  fixed 
In  action  13773,  for  advertising  are  binding.  This 
leaves  both  statutes  operating  in  their  respective 
spheres. 


It  is  the  further  opinion  of  this  department, 
you  ehmUd,  eft  an  It  Is  necessary  to -most  lifca.ly  reach 
_ bidden1* . advertise  for  bias  ina  t least 
Ly  newspapers  of  general  o Ironist ion  in  it. 
Voult  and  Kansas  City,  M lea  uri. 


Heepectfully  submitted. 


as  si  stani  Attosmay-Qeneral. 


Apinonaji 


tttj srwrrc — 

Attorney— General . 
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£XTRA  SESSION  -57th  GENERAL  ASSEMBLY 

SENATE  ~RTTJ.fi  36,  37,  38  and  39:  Are  constitutionally  within  the 

scope  of  the  proclamation  of  the 
Governor  convening  the  Extra  Session 
of  the  57th  General  Assembly  of  the 
State  of  Missouri. 


November  20,  1933. 


PILED  NO.  45 


Senator  Jerome  M.  Joffee, 
Senate  Chamber, 

Jefferson  City,  Missouri. 


Dear  Senator  Joffee: 

This  department  is  in  receipt  of  your  request  for  an 
opinion  as  to  the  following  state  of  facts: 

"At  the  request  of  the  Committee  on 
Wills  and  Probate  Law,  I have  been  in- 
structed to  write  you  and  request  that 
you  furnish  the  Committee  an  opinion  as 
to  whether  Senate  Bills  Nos.  36,  37  > 38 
and  39  are  constitutionally  within  the 
scope  of  the  proclamation  of  Governor 
Park  convening  this  special  session  and 
his  subsequent  messages  to  the  General 
Assembly,  inasmuch  as  no  specific  mention 
was  made  therein  as  to  inheritance  taxes . " 


I. 

Senate  Bills  Nos,  36,  37*  38  and  39 
re la  ting  to~  Article  21,  Chapter  1, 

Revised  Statutes  of  Mo.  1929,,  are  con- 
st! tut  ion^ly~~wi~tK  scope  of  the 

proclamation  of  the  Governor"  convening 
the  Extra  "Session  of  the  571b  General 
Assembly  oT~l^ie  State  of  Missouri. 

The  proclamation  of  Governor  Park  whereby  he  convened  the 
57th  General  Assembly  of  the  State  of  Missouri  in  Extra  Session  in- 
sofar as  It  is  pertinent  to  the  problem  here  under  discussion 
provides: 


"**#*To  raise  revenue  for  the  state  and  (or) 
any  subdivision  thereof  by  increasing  the 
franchise  tax  on  corporations;  by  Increasing 
the  tax  on  beer  sold  within  the  state;  by 

taxing  the  manufacture  of  beer  within  the 
state;  by  increasing  the  license  tax  for  the 
manufacture  and  (or)  sale  of  beer  within  the 
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state  and  by  authorising  counties,  cities, 
towns  and  villages  to  license,  tax  and 
(or)  regulate  the  manufacture  and  (or) 
sale  of  beer  and  (or)  to  tax,  license  and 
(or)  regulate  the  manufacture  and  (or)  sale 
of  Intoxicating  liquors;  by  a general  sales 
tax;  by  a gross  sales  tax;  by  a tobacco 
tax  and  by  any  other  constitutional  method 
of  raising  revenue.  »»»*"' r (Emphasis  ours) 

Article  IV,  Section  55  of  the  Constitution  of  the  State  of 
Missouri  provides  as  follows: 

"The  General  Assembly  shall  have  no  power, 
when  convened  in  extra  session  by  the 
Governor,  to  act  upon  subjects  other  than 
those  specially  designated  in  the  procla- 
mation by  which  the  session  is  called,  or 
recommended  by  special  message  to  its 
consideration  by  the  Governor  after  it 
shall  have  been  convened." 

Senate  Bill  36  is  an  Act  relating  to  rates  to  be  levied 
upon  inheritances  and  increasing  such  rates;  Senate  Bill  37  is  an 
Act  relating  to  exemptions  under  the  inheritance  tax  law  by  de- 
creasing exemptions  to  husbands,  wives  and  descendants;  Senate  Bill 
38  Is  an  Act  relating  to  exemption  of  property  passing  to  or  for 
the  use  of  religious,  educational  and  charitable  institutions  from 
inheritance  tax  where  used  in  this  state;  Senate  Bill  39  is  an  Act 
relating  to  property  subject  to  Inheritance  tax,  raising  the  pre- 
sumption only  that  a conveyance  made  two  years  prior  to  the  death 
of  the  grantor,  vendor  or  donor  was  made  in  contemplation  of  death. 

Prom  a consideration  of  these  bills,  therefore,  it  is 
evident  that  their  intent  and  purpose  is  to  increase  the  rates  to 
be  levied  upon  inheritances  and  to  subject  additional  property  to 
the  Inheritance  tax  law  and  thereby  increase  the  revenue  in  the 
State  of  Missouri. 

The  general  rule  with  respect  to  the  power  of  the  General 
Assembly  under  Article  TV,  Section  55  of  the  Constitution  is  con- 
cisely stated  in  59  C.J.,  p.  526,  as  follows: 

"Where  a governor  in  calling  a special 
session  is  required  to  specify  the  purpose 
for  which  it  is  convened,  a submission 
which  doe 3 not  state  specifically  the  sub- 
ject matter  on  which  legislation  is  desired 
grants  no  power  to  the  general  assembly. 

Within  his  discretion,  he  may  confine  legis- 
lation to  the  subjects  specified,  which  may 
be  done  by  his  proclamation  alone  or  by 
special  message  after  the  legislature  has 
convened  on  call,  or  by  both;  and  he  may 
limit  the  consideration  of  a general  subject 
to  a specified  phase  of  it;  but  he  cannot 
restrict  the  details  springing  from  such  subject. 


n 
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In  the  case  of  State  v.  Tippett  (Sup.  Ct.  Mo.  1927),  296 
S.  W.  132,  the  Court  held  (l.c.  136): 

"'Defendant  avers  that  the  passage  of  the 
above  section  violated  section  55,  art, IV, 
of  the  Missouri  Constitution,  because  it  wa3 
not  embraced  within  the  proclamation  of  the 
Governor,  or  recommended  by  him  in  a special 
message.  It  is  a3  follows: 

•The  General  Assembly  3hall  have 
no  power,  when  convened  in  extra  session 
by  the  Governor,  to  act  upon  subjects 
other  than  those  specially  designated 
in  the  proclamation  by  which  the  session 
Is  called,  or  recommended  by  special 
message  to  its  consideration  by  the 
Governor  after  it  shall  have  been  con- 
vened. 1 

It  Is  evident  from  a reading  of  the  constitu- 
tional provision  that.  If  the  act  falls  within 
the  proclamation  or  the  special  message  of  the 
Governor,  It  Is  valid.  The  constitutionality 
of  the  Motor  Vehicle  Act  has  been  upheld  in  a 
terse  and  well-reasoned  opinion  by  Seddon,  C., 
in  Lauck  v.  Reis,  310  Mo.  184,  274  S.W.  827. 

We  need  not  reconsider  the  questions  there  made 
clear.  We  merely  state  that  judicial  notice  will 
be  taken  of  the  official  pro clamat ions  and  messages 
of  the  Governor.  Wells  v.  Railway,  110  Mo.  286, 

19  S.W.  530,  15  L.R. A . 847.  The  question  then 
arises  relative  to  the  appositeness  of  the  statute 
to  the  special  message  of  the  Governor,  on  June  22, 
1921,  reading: 

'The  subject  of  regulating  or  licensing 
motor  vehicles,  and  fixing  the  amount 
and  manner  of  collecting  such  registra- 
tion or  license  fees,  is  probably 
germane  to  that  part  of  the  call  for 
this  session  which  submits  the  road 
legislation.  Nevertheless,  you  may 
desire  to  call  upon  motor  licenses  as  a 
means  of  producing  a maintenance  fund  for 
the  roads  to  be  constructed,  and.  In  order 
that  there  may  be  no  doubt  of  it,  I sub- 
mit this  subject  also.' 

We  think  the  statute,  relative  to  leaving  the  scene 
of  accident,  is  comprised  within  the  term  'regulating 
as  used  in  the  special  message.  Lauck  v.  Reis,  supra 
defines  'regulate'  among  others,  as  'to  direct  by 
rule  or  restriction.'  It  has  also  been  defined  as 
'a  rule  prescribed  for  conduct.'  Providing  for  a 
stoppage  by  the  operator  of  a motor  vehicle  after 
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Injury  or  damage,  or  the  reporting  of  the 
same,  is  directing  by  restriction  or  course 
of  conduct  the  operation  or  use  of  the 
vehicle.  That  it  proscribes  free  operating 
after  an  accident  and  prescribes  a punish- 
ment therefor  fails  to  limit  the  force  of 
the  term  'regulating'  with  respect  to  motor 
vehicles.  In  view  of  the  recognized  canon 
of  construction  that  a statute  is  not  to  be 
held  unconstitutional,  unless  clearly  so, 
and  that  every  fair  and  reasonable  intendment 
in  favor  of  its  constitutionality  is  presumed, 
the' "assignment  is  ruled  against  defendant.1^ 

The  Court  in  the  case  of  City  of  Rockwood  v.  Rodgers  (Sup. 
Ct,  Term.  1926),  290  S.W.  381,  set  out  the  general  rule  of  con- 
struction applicable  to  a section  of  the  Tennessee  Constitution, 
which  is  similar  to  Art.  IV,  Sec.  55  of  the  Missouri  Constitution: 
(l.c.  382) 

"•In  the  case  of  State  ex  rel.  v.  Woolen, 

128  Tenn.  456,  487,  161  S.W.  1006,  Ann. 

Cas.  1915c,  465,  the  rule  by  which  the 
language  of  the  Governor's  proclamation 
must  be  tested  to  determine  whether  the 
legislation  under  consideration  was  included 
therein  is  stated  as  follows: 

'It  is  agreed,  so  far  as  any  of  the 
cases  speak  on  the  matter,  and  this 
view  is  undoubtedly  sound,  that  the 
presumption  is  always  in  favor  of 
the  constitutionality  of  an  act,  and 
that  any  piece  of  legislation  30  under 
consideration  should  be  held  within 
the  call,  if  it  can  be  done  by  any 
reasonable  construction. 1 11 

As  was  said  in  the  case  of  In  Re  Likins,  (Pa.)  72  Atl. 

862: 


"Although  a Governor  who  has  decided  to  con- 
vene a special  session  of  the  legislature 
i3  empowered  to  proclaim,  to  indicate,  to 
designate,  the  subjects  for  legislative  con- 
sideration at  such  session,  he  cannot  by  his 
proclamation,  any  more  than  he  can  by  his  mes- 
sage to  the  same  body  when  in  regular  session, 
prescribe  or  limit  the  manner  in  which  or  the 
extent  to  which  the  Legislature  may  dispose 
of  these  subjects  which  he  designates  in  his 
proclamation  as  matters  for  legislative  con- 
sideration. " 
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In  the  case  of  Loiza  Sugar  Co.  v.  People  of  Porto  Rico, 

57  Fed.  (2d)  705,  (1932),  the  Circuit  Court  of  Appeals  held  that 
a call  for  a special  session  of  the  Legislature  to  correct  mis- 
takes and  discrepancies  in  the  excise  and  revenue  laws  authorized 
an  amendatory  statute  imposing  an  excise  tax  on  the  manufacture  of 
sugar.  The  Court  said  (l.c.  706): 

"While  section  33  of  the  Organic  Act  of 
Porto  Rico  provides  that  at  special 
sessions  of  the  Legislature  no  legisla- 
tion not  specified  in  the  call  shall  he 
considered,  under  the  call  for  the  Special 
Session  of  August  13,  1923,  the  legislative 
authority  was  not  confined  within  such 
narrow  limits  as  contended  by  the  appellant 
below.  Any  enactment  during  the  special 
session,  not  clearly  foreign  to  the  purpose 
for  which  it  was  called  together,  should  be 
held  valid.  The  Porto  Rican  Legislature 
under  the  call  could  properly  by  amendment 
make  clear  their  intent  as  to  any  provision 
of  the  original  act,  or  correct  any  mistakes 
or  discrepancies." 

A problem  practically  identical  with  the  question  here  under 
consideration  has  been  passed  upon  by  the  Supreme  Court  of  Colorado 
in  the  case  of  Parsons  v.  People,  76  Pac.  666,  decided  in  1904.  The 
Constitution  of  the  State  of  Colorado  at  that  time  authorized  the 
Governor  to  call  a special  session  of  the  Legislature  but  provided 
that  thereat  no  business  diould  be  transacted  other  than  that  named 
in  the  proclamation.  The  proclamation  of  the  Governor  calling  a 
special  session  recited  that  it  was  to  provide  necessary  revenue 
and  to  enact  a revenue  law  providing  for  the  assessment  of  property 
for  taxation  and  the  levying  and  collection  of  taxes . An  Act  was 
passed  at  that  special  session  which  provided  that  every  one  selling 
liquor  should,  in  addition  to  the  other  license  fees  exacted  by  law 
or  by  the  ordinances  of  any  municipality,  pay  to  the  State  an  addi- 
tional license  fee  of  $25.00.  It  was  contended  that  this  Act  did 
not  come  within  the  Governor's  proclamation;  the  Supreme  Court  of 
Colorado  held  (l.c.  669): 

"When  the  Governor,  by  his  proclamation, 
declared,  as  he  did,  that  one  object  of 
convening  the  General  Assembly  was  to 
enact  a revenue  law  for  the  state,  his 
power  was  exhausted,  in  so  far  as  concerns 
the  right  of  the  legislature  to  carry  that 
object  into  effect.  It  was  not  competent 
for  him  to  restrict  the  General  Assembly 
to  some  particular  method  of  raising  revenue, 
or  as  to  the  subjects  of  taxation,  but  having 
declared  the  general  object  for  convening  the 
General  Assembly,  viz . , to  pass  a revenue  law, 
that  body  was  at  liberty  to  adopt  such  methods 
as  it  deemed  best  to  effectuate  that  object, 
and  to  select  for  Itself  the  subjects  of 
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taxation.  A case  quite  in  point  is  In  Re 
Proclamation,  19  Colo,  333,  336,  338,  35 
Pac.  530.  For  additional  authorities  see 
Baldwin  v.  State,  21  Tex.  App.  591,  593, 

3 S.W.  109;  State  v.  Shores,  31  W.  Va.  491, 

7 S.E.  413,  13  Am.  St.  Rep.  875;  Mitchell 
v.  F.  & C.  Turnpike  Co.,  22  Tenn.  456." 

CONCLUSION 

In  view  of  the  foregoing,  it  is  the  opinion  of  this  depart- 
ment that  Senate  Bills  Nos.  36,  37,  38  and  39  are  constitutionally 
within  the  scope  of  the  proclamation  of  Governor  Park  convening  the 
Extra  Session  of  the  57th  General  Assembly  of  the  State  of  Missouri. 

Respectfully  submitted. 


JOHN  W.  HOFFMAN,  Jr., 
Assistant  Attorney  General. 


APPROVED: 


ROY  McKITTRICK, 
Attorney  General . 


1*  Board  of  Directors  in  Consolidated 
School  District  can  compel  children 
living  in  a certain  ward  district 
to  attend  the  building  in  that  ward. 

2.  When  a ward  building  is  closed 
the  Board  of  Directors  of  the 
District  must  pay  the  transportation 
of  all  children  living  in  that  ward 
who  live  more  than  three  and  one- 
half  miles  from  any  proper  school. 


/ 2.  -3. 

November  28th 
1 9 3 3. 

Mr.  Cecil  Jenkins, 

County  Superintendent  of  Schools, 

Savannah,  Missouri. 

Dear  Mr,  Jenkins 

We  have  your  letter  of  October  11,  1933,  in  which  was  con- 
tained a request  for  an  opinion  as  follows: 

"The  Fillmore  Consolidated  District  requested  me  to 
write  to  you  for  your  opinion  on  two  questions, 

"The  Fillmore  District  is  a consolidated  district 
composed  of  a town  or  central  district  and  three  rural 
districts.  Since  the  consolidation,  some  years  ago,  the 
district  has  considered  the  old  boundary  lines  between 
the  old  districts  as  the  ward  boundary  lines  of  the  con- 
solidated district. 

"Several  families  from  the  country  ward  schools 
think  that  they  are  getting  better  facilities  by  sending 
their  children  to  the  central  building.  This  has  been  the 
custom  for  the  last  several  years  and  has  grown  so  that 
in  one  of  the  rural  districts,  twelve  children  in  that  ward 
are  attending  the  central  building,  leaving  only  eight  in 
the  rural  building, 

"Now  the  questions  which  the  board  asked  ore: 

"1.  Can  the  board  oompel  the  children  living  in  the  ward 
district,  to  attend  that  building  or  do  the  children  have 
the  right  to  attend  any  building  in  the  district  if  the 
building  is  easier  of  access  or  furnishes,  in  their  opinion, 
better  work? 

"2,  In  the  ward  mentioned  above,  If  the  board  should  close 
the  ward  building  as  provided  under  Section  9354  of  the  School 
Law,  would  the  board  be  compelled  to  pay  the  transportation 
of  all  children  living  in  that  ward,  or  only  those  now  attend- 
ing the  ward  school? 

"I  will  appreciate  an  answer  as  quickly  as  possible," 
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Section  1,  Laws  1933 v page  366,  amending  Seotion  9354, 
Revised  Statutes  of  Missouri,  1929,  provides  as  follows: 

"Sec.  9354.  TRANSPOHTATI ON— MAY  BE  VOT1D  ON.-  The 
question  of  transportation  of  pupils  may  be  voted  upon  a t the 
speolal  meeting  above  provided  for.  If  notice  is  given  that 
such  a vote  will  be  taken.  If  transportation  is  not  provided 
for  in  any  school  district  formed  under  the  provisions  of  sections 
9351  to  9358,  inclusive,  it  shall  then  be  the  duty  of  the  board  of 
directors  to  maintain  an  elementary  school  within  three  and  one- 
half  miles  by  the  nearest  traveled  road  of  the  hone  of  every  child 
of  eehool  age  within  said  sohool  dlstriot:  Provided,  transportation 
of  pupils  or  the  maintenance  of  elementary  schools  within  three 
miles  and  a half  of  each  child  of  sohool  age  in  the  dlstriot  shall 
not  be  required  in  consolidated  districts  now  or  hereafter  organ- 
ized under  the  provisions  of  sections  9351  to  9358,  inclusive, 
where  such  consolidation  has  not  plaoed  said  children  further  from 
an  elementary  school  than  they  were  prior  to  sail  consolidation: 
Provided  however,  no  transportation  shall  be  furnished  if  there 
¥e  any  school  within  three  and  one-half  miles  of  such  ->upTI~~bu~t 
assignment  shall  "be  mod  (Tea ' provided"  bV  lection  18  of  an  act  of 
the  56 th '(SenernFXssembly,  found  on  Page  344.  Laws  of  Missouri. 

1931.  Provided  further,  that  when  the  average  attendance  In  any 
elementary  sohool  for  any  month  falls  below  ten,  the  school  board 
shall  have  authority  to  close  such  elementary  school  for  the 
remainder  of  the  term  and  provide  transportation  for  the  pupils 
of  such  elementary  sohool  to  scare  other  elementary  school  or  schools 
In  said  dlstriot.  Such  transportation  shall  be  paid  for  out  of 
the  incidental  funds  of  the  district:  Provided  further,  that  If 
transportation  is  not  provided  for,  any  eonaolldatad  district  may, 
by  a majority  vote  at  any  annual  or  epeolal  meeting,  decide  to 
have  all  the  seventh  and  eighth  grade  work  done  at  the  central 
high  sohool  building,  provided  fifteen  days*  no  ties  has  been  given 
that  such  vote  will  be  taken.  Such  seventh  and  eighth  grade  work 
at  the  oentral  high  school  may  be  discontinued  at  any  time  by  a 
majority  vote  taken  at  any  annual  or  epeolal  am  sting." 


Section  18,  Laws,  1931,  page  344,  referred  to  in  the  aeotlon 
quoted  next  above  provides  as  follows: 

"Seo.  18.  PUPIL  TO  ATT INI  MOST  ACCESSIBLE  SCHOOL, 

ASSIGN iD  BY  COUNTY  SUPERINTENDENT,  TUITION.-  Whenever  any 

pupil  is  so  loot  ted  that  an  adjoining  school  ia  more  access- 
ible, the  county  superintendent  shell  have  the  power  end  it 
shall  be  his  duty  to  assign  such  pupil  to  such  adjoining 
district:  Provided,  If  a school  district  shall  be  divki  ed 
by  a county  line,  or  it  is  deemed  advisable  to  assign  pupils 
to  a dlstriot  in  an  adjoining  oounty,  then  the  county  superin- 
tendent of  the  county  wherein  the  pupil  resides  shall  male  the 
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assignment,  subject  to  an  appeal  to  the  state  superintendent 
by  any  county  superin  ten  dent  whose  oounty  is  affected,  and 
the  decision  of  the  state  superintendent  shall  be  final; 
provided,  the  attendance  of  such  assigned  pupil  shall  be 
credited  for  the  purpose  of  apportionment  of  state  funds  to 
the  district  In  which  the  student  lives,  and  the  board  of 
directors  of  the  district  in  which  said  student  lives  shall 
pay  the  tuition  of  such  pupil  or  pupils  so  assigned:  Provided, 
such  tuition  shall  not  exceed  the  pro  rate  coat  of  instruction* * 

Section  9211,  Chapter  57,  Artlole  2,  Revised  Statutes  of 
Missouri,  1929,  said  article  being  entitled,  RLaws  Applicable  to  all 
Classes  of  Schools**,  provides  ss  follows: 

Sec*  9211.  VISITATION  OF  SCHOOLS.  It  shall  be  the 
duty  of  the  board  to  visit  the  schools  under  their  care, 
examine  into  their  condition  and  the  progress  of  the  pupils, 
advise  and  consult  with  the  teachers,  and  to  exercise  such 
supervision  as  will  best  promote  the  Interests  of  the.  schools? 

On  the  first  question  contained  in  yourletter,  the  above 
aectlons  are  the  ones  coming  the  closest  to  the  situation  and  since  there 
are  no  decisions  whatsoever  on  this  point,  we  shall  attempt  to  give  the 
above  sections  the  most  reasonable  construction  in  view  of  the  wording 
of  the  statutes,  the  probable  legislative  intent,  and  the  object  to  be 
attained* 


%e  are  of  the  opinion  that  the  Beard  of  Directors  has 
power  to  compel  the  children  living  in  the  ward  district  to  attend  that 
ward  building*  In  the  section  of  the  Laws  of  1933  above  quoted,  the 
sole  amendatory  part  is  the  addition  of  the  seoond  proviso  clause 
providing  in  part  for  the  assignment  of  pupils  and  referring  to  the 
section  of  the  Laws  of  1931,  above  quoted,  in  connection  therewith  * The 
section  of  the  Laws  of  1931  provides  in  effect  that  pupils  shall  attend 
or  be  assigned  to  the  most  accessible  school*  While  the  words  of 
the  section  refer  to  assigning  a pupil  to  an  adjoining  district,  ws 
are  of  the  opinion  that  the  legislative  intent  was  to  provide  for  the 
assignment  of  a pupil  to  the  most  accessible  school  and  tint  this  should 
hold  true  even  thou.gh  such  school  were  in  another  district.  If  a 
legislature  goes  so  far  as  to  provide  the  hoard  or  county  superintendent 
with  the  power  , and  Impose  the  duty,  to  assign  pupils  to  the  school  of 
another  district,  it  must  be  intended  that  such  power  and  duty  should 
exist  for  the  assigning  of  pupils  to  certain  schools  of  the  same  dis- 
trict* .v#  are,  therefore,  following  the  well  known  rule  of  law  that 
wherever  possible,  effect  should  be  given  to  the  legislative  intent, 
express  or  implied* 

Doing  further.  Section  9211,  above  quoted,  provides  in 
part  that  the  board  shall  exercise  such  supervision  as  will  best  promote 
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the  Interest  of  the  eohools*  The  Interest  of  the  echoolet  of  course, 
means  the  Interest  of  the  people  as  a whole  In  the  particular  community. 
If  the  board  does  not  have  the  power  to  compel  the  children  of  a certain 
ward  to  attend  that  ward  school,  the  situation  alluded  to  In  your  letter 
readily  arises.  Some  people  who  ore  able  to  do  so  send  their  ohlldren 
to  the  central  school  and  attendance  fall  a off  in  the  ward  school  until 
It  is  necessary  to  dose  same.  Then  transportation  at  the  cost  of  the 
district  must  be  provided  for  ell  ohlldren  over  three  and  one-half  mile a 
from  any  elementary  sohool,  and  this  added  expense  falls  indirectly  not 
only  on  those  whose  ohlldren  have  been  attending  the  central  sohool  but 
also  on  those  who  were  content  to  have  their  ohlldren  attend  the  ward 
school.  Our  view  on  thle  matter  Is  therefore  supported  by  implied 
statutory  authority  and  the  rules  of  sound  public  policy.  Clearly,  the 
board  should  have  this  power  for  the  best  interests  of  thee  e whoa  it 
represents. 


On  the  eeoond  question,  we  are  of  the  opinion  that  should 
the  board  close  the  ward  building  as  provldsd  in  ths  section  of  the 
Laws  of  1933,  above  quoted.  It  would  have  to  pay  the  transportation  of 
all  children  living  In  that  ward  without  discrimination,  l.e.,  so  long 
as  said  ohlldren  are  not  within  three  and  one-half  miles  of  another 
proper  school. 


There  is  but  one  case  on  this  question  but  it  la  sufficient 
as  to  the  principle  of  law  expressed  by  our  courts.  The  ease  we  refer 
to  Is  the  oaae  of  State  ex  rel.  Qastineau  vs.  omlth,  196  S.W,  115, 

This  opinion  was  written  construing  section  4,  lews  1917,  page  511,  whleh 
section  with  some  changes  has  come  to  be  section  9354,  Revised  Statutes 
of  ^is^ouri,  1929,  as  amended  Lews  1933,  page  388.  The  proviso  clause 
of  the  statute  affecting  this  situation  has,  however,  remained  unchanged. 
In  this  case,  the  court  at  page  115,  stated  as  follows: 

"On  reading  the  aot  of  the  Legislature  it  is  clear 
that,  if  a vote  in  taken-  and  one  was  taken  in  thle 
instance-  to  transport  ohlldren  who  live  farther  than 
2$  miles  from  a schoolhouse  in  the  dietrlot,  thn  trans- 
portation must  include  all  children  within  the  district 
falling  within  the  olass,  and  does  not  contemplate  that 
the  directors  may  use  the  incidental  funds  of  the  entire 
district  to  transport  certain  children  in  ths  district 
living  more  than  2£  miles  from  a schoolhouse  and  not 
transport  other  children  in  the  district  living  more 
than  2 i miles  from  a schoolhouse.  In  other  words,  the 
act  does  not  contemplate  that  a majority  of  the  voters 
in  the  district  or  the  school  directors  will  be  permitted 
to  discriminate  against  certain  children  or  certain  parte 
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of  the  district.  The  whole  district  is  taxed  to 
create  an  incidental  fund,  end  if  used  at  all  for 
transportation  it  muet  be  used  without  partiality 
or  discrimination," 


Without  comment  on  the  equities  involved,  we  feel  the 
above  case  to  be  controlling  in  this  matter. 

Very  truly  yours. 


CHARL1S  M.  HOWfcLL,  Jr. 

Assistant  Attorney- General. 


APPHOVKD : 


Attorney-General. 


ELEEMOSYNARY  BOARD  - Without  authority  to  purchase  real  estate. 
STATE  PURCHASING  AGENT  - To  purchase  real  estate  for  Eleemosynary 

Board . 


December  16,  1933 


Mr.  W.  Ed  Jameson 
President,  Board  of  Mgrs. 

State  Eleemosynary  Institutions 
Jefferson  City,  Missouri 


Dear  Sir : 

We  have  your  request  of  December  4th,  1933  for  an 
opinion  upon  the  following  state  of  facts: 

"The  Missouri  State  Sanatorium,  Mt . 

Vernon,  has  an  opportunity  to  make 
what  I consider  a very  advantageous 
and  much  needed  purchase  of  a small 
tract  of  land  adjoining  its  present 
premises . 

Will  you  please  advise  as  soon  as  you 
can  do  so  conveniently  whether  or  not 
the  Eleemosynary  Board  has  the  power 
to  make  such  purchase?  The  owner  there- 
of desires  to  close  the  sale  before 
January  1st,  hence  the  request  for  early 
action  on  your  part." 


THE  AUTHORITY  TO  PURCHASE  REAL  ESTATE  NEEDED  BY  THE  ELEEMOSYNARY 

BOARD  IS  VESTED  IN  THE  STATE  PURCHASING  AGENT. 

We  call  your  attention  to  the  provisions  of  Section 
8568,  R.  S.  Mo.  1929,  which  reads  as  follows: 

"In  case  it  may  become  necessary  for 
any  eleemosynary  institution  In  this 
state  to  take  or  appropriate  any  lands 
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of  persons  or  corporations  for  the 
uses  of  such  institution  or  for  the 
purpose  of  constructing  sewers,  and  the 
owners  of  said  property  cannot  agree  with 
the  board  of  managers  of  the  institution 
desiring  to  appropriate  such  lands,  or 
to  construct  such  sewers,  upon  the  proper 
compensation  to  be  paid,  or  in  case  the 
owner  is  incapable  of  contracting,  un- 
known , or  a nonresident  of  the  state, 
then  such  property  may  be  taken  by  said 
institution,  by  and  through  and  upon  the 
application  of  the  board  of  managers  of 
the  same,  in  the  same  manner  that  is  pro- 
vided for  by  law  in  relation  to  the 
appropriation  and  valuation  of  lands  taken 
for  telegraph,  macadamized,  graded,  plank 
and  railroad  purposes." 

Section  857  ^ , R.  S.  Mo.  1929,  in  part,  provides  as 
follows : 

"The  board  of  managers  of  the  eleemosynary 
lnstituions  shall  have  the  care  and  con- 
trol of  the  property,  real  and  personal, 
owned  by  the  state  and  used  in  connection 
with  the  several  institutions,  and  the 
title  to  all  real  estate  or  personal  prop- 
erty now  owned  by  said  eleemosynary  in- 
stitutions or  by  the  state  for  their  use 
or  that  may  hereafter  be  purchased  by,  or 
donated  to  such  institution,  shall  be 
vested  in  the  board  of  managers  for  the 
use  and  benefit  of  said  institution;  * * *" 

The  above  and  foregoing  statutory  provisions  apply  to 
all  eleemosynary  institutions  and  are  made  applicable  by 
Section  86l8,  R.  S.  Mo.  1929,  which  reads  as  follows: 
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"So  far  as  applicable,  and  unless 
otherwise  specially  provided  by  law, 
the  provisions  of  the  foregoing 
sections  of  this  aritcle  shall  apply 
to  and  govern  all  the  eleemosynary 
Institutions  of  this  state." 

However,  the  legislature,  in  1933 » Laws  1933,  page  410, 
(S.B.  192)  created  a state  purchasing  agent.  Section  2 of 
that  act  provides: 

"He  shall  negotiate  all  leases  and 
purchase  all  lands,  except  for  such 
departments  as  derive  their  power 
to  acquire  lands  from  the  Consti- 
tituion  of  the  State." 

It  would  appear  that  there  is  a conflict  between  the 
statute  originally  granting  to  the  Eleemosynary  Board  the 
power  to  purchase  real  estate,  as  set  out  above,  and  that 
part  of  Section  2 of  the  State  Purchasing  Act,  supra,  which 
takes  away  the  power  of  the  Eleemosynary  Board  to  purchase 
real  estate.  As  between  the  two  conflicting  statutes. 
Section  14  of  the  State  Purchasing  Act  provides: 

"All  acts  or  parts  of  acts  Inconsistent 
or  in  conflict  with  this  Act  are  hereby 
repealed  to  the  extent  of  such  incon- 
sistency or  conflict." 

It  is,  therefore,  the  opinion  of  this  office  that  the 
Eleemosynary  Board  is  without  authority  to  purchase  the  real 
estate  mentioned  in  your  inquiry,  but  that  the  same  may  be 
purchased  by  the  state  purchasing  agent  for  the  Eleemosynary 
Board . 

Respectfully  submitted. 


FRANKLIN  E.  REAGAN 
Assistant  Attorney  General 

APPROVED: 


ROY  McKITTRICK 
Attorney  General 


vliCE HOSYlfAB  Y INSTITUTIONS: 

V 


Fund  In  hands  of  steward  ahon’ 
used  according  to  vhe  wishes  of 
donor. 


Hon.  • ’d . .Jameson 
President,  oard  of  'anagere 
State  lee-’osynary  Institutions 
Jefferson  City,  Missouri 


l ear  ’r.  Jameson  i 


TM*  is  to  acknowledge  your  letter  which  reads  as 

follows : 


"in  reveral  of  the  Eleemosynary  Insti- 
tutions there  Is  a snail  f’md  known  as 
the  'atlent's  K’xnd,  Several  of  the™ 
haTe  snal1  credits  at  banks  not  carried 
on  the  books  of  the  Institution.  It  is 
money  left  over  a term  of  years  with  the 
steward#  for  spending  money  for  the 
patients.  There  has  gradually  accumulated 
several  hundred  dollars  in  several  of 
these  institutions. 

.i  number  of  o>ir  superintendents  would 
like  t * know  if  It  would  be  permissible  to 
use  this  money  for  the  purchase  of  talk- 
ing machines  for  the  pleasure  of  the 
patients  In  these  Institutions. 

If  you  can  have  an  opinion  rendered  from 
this  meager  advice  as  to  the  state  of  these 
funds,  I will  appreciate  it,  so  I can  pass 
it  on  to  the  superintendents." 

\*'e  assume  that  the  money  in  the  possession  of  the  stewards 
belongs  to  individual  patients.  If  such  be  the  fact,  then  any 
balance  on  hand  goes  t the  patient  entitled  to  It.  The  steward 
would  be  In  the  position  of  a trustee  and  he  should  execute  the 
trust  according  to  the  wishes  of  the  person  (or  per  sens ) who  left 
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the  noney  ir  Ms  custody,  A trustee  should  carry  out  the  wishes 
and  desires  of  the  one  who  established  the  trust, 

e quote  from  Vol,  36,  Cyc,,  nage  290,  ts  to  the  " owers. 
Duties,  and  Liabilities  of  Trustee  in  leheral,"  to-wit: 

■The  rights  and  powers  of  a trustee  properly 
qualified  and  appointed  are  derived  from, 
an  measured  and  llmj  ted  by,  the  Instrument 
creating  the  trust,  and  usually  nclude  not 
only  general  authority  to  nos- ess,  milage,  and 
nr e serve  the  trust  property,  and  to  execute 
the  trust,  by  distributing  t e nropert  and 
f art  among  the  cestui*  que  t”uatent,  but 
specific  authority  to  sell,  sortga  ,e,  lease, 
and  pledge  the  trust  property,  and  to  Invest 
the  trust  fmds,  as  wall  as  authority  to 
institute  and  defend  actions  for  the  benefit 
of  the  trust,  and  tc  incur  reasonable  expense 
in  administer ing  and  executing  the  trust.  The 
trustee  will  not  be  permitted  to  change  the 
nature,  objects,  and  purposes  of  the  trust  and 
vary  the  rights  of  the  beneficiaries  by  anr ly- 
ing the  capital  and  income  to  purposes  forel^gi 
to  the  trust  or  by  other  acts  of  hlsj  nor  will 
he  be  allowed  to  exercise  powers  conferred 
upon  named  third  p-  raons  b;>  the  trust  instru- 
ment} but  woen  the  trustee  conforms  with  the 
provisions  of  the  trust  Instrument  in  their 
true  spirit  and  meaning,  he  way  adopt  suoh 
measures  and  do  such  acts  as  are  implied  in 
its  general  directions  and  are  proper  and 
re  satiable  mems  for  malting  them  effectual}  and 
within  the  11m' ts  of  the  authority  conferred 
upon  him,  the  trustee  has  an  implied  and  some- 
times express  power  of  discretion,  which  dis- 
cretion will  not  be  construed  to  operate  upon 
powers  withheld  or  to  Justify  the  trustee's 
refusal  to  act,  nor  to  be  any  other  thm  a 
proper  and  honest  Judgment,  considering  the 
nature  and  object  of  the  trust,  the  amount  of 
the  tru  t fund,  and  the  circumstances  of  the 
beneficiaries. 

By  accepting  the  trust,  a trustee  becomes 
oo  nd  to  execute  it,  without  any  further  request 
fr  m anybody,  and  he  can  be  relieved  from  all 
or  rart  of  Mr  duties  only  by  the  concent  of  all 
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the  beneficiaries,  or  by  putting  the  adminis- 
tration of  the  trust  Into  the  hands  of  a court 
of  equity*  A*  in  the  ears  of  Ms  rights  and 
powers,  Me  duties  are  to  be  ascerta'ned  by  an 
lnrpeet*on  of  the  Instrument  creatin  the 
trust;  and  as  to  the  performance  of  theee  duties, 
the  ,;eneral  requirements  are  that  he  represent 
and  protect  the  Interests  of  all  the  beneficiaries, 
that  he  act  In  ood  faith,  and  that  he  exercise 
that  care  and  diligence  which  an  ordinarily 
prudent  wan  would  exercise  in  the  management  of 
his  own  affairs.  her  It  Is  shown  that  a trustee 
has  been  faithful  and  diligent,  the  ecurte  will 
view  hln  acts  with  Indulgence,  and  will  not  hold 
him  responsible  for  mere  mistakes  or  errors  of 
Judgment,  or  for  losses  not  attributable  to  any 
lac  of  fidelity  or  fa 'lure  to  exercise  reason- 
able care  and  prudence;  but  good  faith  is  no 
defense  where  the  trustee  ha?  artltrarlly  over- 
stepped the  txrmda  of  his  authority,  or  has  been 
guilty  of  such  ..rose  neglect  as  no  reasonably 
Intelligent  pereor  would  consider  nr oner.  A 
trustee  de  san  tort  is  held  to  the  suae  liability 
a'  If  he  had  been  lawfully  ap  olnted,” 


Te  also  call  to  your  attent  on  faction  620,  R,  R.  Ho* , 1909, 
am>  rubsequent  sect'ons  p rtalnlng  to  the  law  of  escheats* 

If  It  Is  ascertained  that  money  was  left  to  be  used  for  a 
particular  natlent  and  said  patient  Is  dead,  than  the  remaining 
balance  should  be  turned  over  to  his  administrator  or  crecutor, 
as  the  case  may  be,  and  absent  heirs,  then  the  money  escheats  to 
the  rtite* 


nowever,  this  may  not  be  the  situation  of  the  fund,  and  if 
it  le  not,  then  your  :uees  as  to  what  sho*  Id  be  done  with  It  would 
be  as  good  as  ours  and  perhaps  the  common  sense  rul^  sho  Id  be 
applied,  that  la,  it  was  1 ft  for  the  patients  and  none  In  particu- 
lar enti'led  to  It  or  any  part  thereof,  then  perhaps  the  ore  of  all 
for  the  benefit  of  all  would  coite  closer  or  nearer  to  carrying  out 
the  Intent  of  the  donors.  However,  If  It  le  porsible  to  divide 
the  fun  1 so  as  to  s ow  what  proportionate  part  belongs  to  Individ- 
ual patients,  then  same  should  be  emended  and  used  for  the  patient 
for  whom  rn tended* 
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Yo  ennreelete  that  we  can  not  Intelligently  advise  you 
in  a matter  of  this  eort  unless  iiore  fact#  are  submitted  to  us# 
However,  we  have  >,iven  you  a general  idea  and  b applying  the 
foregoln  principles  to  the  fact#  as  they  erlst  yo  ’ rill  not  be 
far  wrong  In  whatever  3 * done  with  same# 

If  you  have  any  further  inquiries  concerning  thi#  at ter 
please  command  ue# 


Voure  very  truly p 


James  h.  Horn  Hostel 
Assistant  \ttorney -General. 


AP  ‘ftOVTDi 
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DEPARTMENT  OF  PENAL  INSTITUTIONS:  Department  of  Penal 

MOTOR  VEHICLES:  Institutions  has  right 

to  manufacture  license 
plates  and  road  signs 
under  Senate  Bill  504. 

V 


Mat  y 11,  1935 


honorable  Decrge  C.  Johnson 
Superintendent  of  Industries 
Jefferson  City,  Missouri 


FILED 


Dear  Mr.  Johnson: 

'mis  Department  acknowledges  receipt 
of  your  letter  dated  May  4,  1933,  in  which  you  state 
In  part  as  follows: 

"It  is  vitally  important  that  we  know 
whether  there  is  any  doubt  of  the 
constitutionality  of  Senate  dill  No. 

204,  which  authorizes  the  manufacture 
of  license  plates  by  the  Penitentiary. 

It  Is  necessary  that  we  purchase  and 
install  additional  machinery  for  this 
purpose,  calling  for  a considerable 
outlay  of  money.  We  dislike  to 
proceed  In  the  matter  on  an 
uncertainty  *******  *” 

o assume  your  inquiry  with  reference  to 
Senate  dill  number  204  was  prompted  by  the  ruling  of  the 
Supreme  Court  in  State  ex  rel  Department  of  Ponal 
Institutions,  et  al,  v.  meeker,  at  al,  47  S.  If.  (2nd) 
781. 


In  the  above  case  the  Supreme  Court  held 
that  part  of  the  Motor  Vehicle  Act  found  In  xtra  . ess  Ion 
Acta,  1921,  page  76,  authorising  the  -.otor  Vehicle 
Commissioner  to  contract  with  the  prison  board  for  the 
manufacture  of  plates  and  badges  to  be  unconstitutional, 
but  on  the  ground  that  the  part  of  the  Act  Just  referred 
to  was  not  germane  to  the  main  purpose  of  the  Motor 
Vehicle  Act,  but  In  the  opinion  in  that  case  the  court 
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claarly  reco;;nizes  that  If  a legal  statutory  enactment  was 
passed  by  the  Legislature, then  the  penal  board  would  have 
the  ri  lit  to  manufacture  tlxe  plates  and  badges  referred  to 
In  the  1921  Session  Acts,  supra*  At  page  782  of  the 
opinion  the  court  salds 

"helators  must  point  to  the  statute 
authorising  the  prison  board  to 
manufacture  license  plates  and 
chauffeur a*  badges  for  the  state* 

In  other  words,  the  board  must  be 
authorized  to  enter  Into  the 
contract  in  question" . 

House  bill  Number  204  Is  a separate 
independent  act*  The  purpose  of  the  bill  Is  to  authorize 
the  manufacture  in  the  state  penitentiary  signs  used  by  the 
State  highway  Department  and  license  plates  required  for 
motor  vehicles,  all  or  which  Is  clearly  expressed  In  the 
title  to  the  bill  and  we  are  of  the  opinion  If  and  when 
signed  by  the  Governor  and  If  and  when  the  same  goes  Into 
effect  In  due  course,  no  emergency  clause  being  attached, 
the  Department  of  Penal  Institutions  will  have  a legal 
right  to  do  the  tilings  they  are  empowered  by  Senate 
hill  number  204  to  do. 


Very  truly  yours. 


GlLxi^HT  LAHB 

Assistant  Attorney  General, 


APPROVED l 


Attorney  General* 


GLtLC 


In  Re:  MAKGINAh  RELEASES  IN  RECORDER'S  OFFICE, 


Mr a.  Ella  Janos 
Circuit  Clerk  and  Recorder 
Dent  County 
Salem,  Missouri 


toy  IV,  1033. j/ 


8«sr  : 


Your  letter  of  toy  5th  requesting  an  opinion 
from  this  office  la  in  words  and  figures  as  follows: 

WI  am  writing  you  In  regard  to  See. 

3081  ©vised  Statutes  of  1933  (1919), 
where  notes  east  aooo^jany  partial 
pel ©as©  Deeds  or  affidavits . 

"I  iiave  a Deed  of  Release  fxtm  the 
Highway  Deijartaent  u&d©  froa  the 
Federal  hand  Rank  of  Bt.  hauls,  uhioh 
is  a partial  release  for  the  Highway 
and  they  say  the  recorders  in  this 
division  has  been  asking  or  ©cording 
the  Deeds  of  Release  without  the  note 
boin^  presauted. 

*If  I can  do  this  in  highway  Right  of 
my  Deeds  without  the  notes  being  pre- 
sented I would  like  to  know." 

dec.  3081  revised  statutes  of  Missouri,  1939,  re- 
ferred to  in  your  letter  >sas  been  (mended  by  the  laws  of  1931 
page  174,  and  .ready  as  foil  wa: 

of  property  raay  be  releaned.  how. — 

In  case  any  person  desires  to  release  any 
part  of  the  property  described  in  my  deed 
of  trust  or  Mortgage  by  nar  inal  record 
or  dried  f release,  he  shall  be  per  mitted 
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to  do  so  by  the  reo  rder  on  presentation 
to  the  recorder  of  tiie  notes  or  other  ob- 
ligations evidencing  the  principal  of  the 
debt  secured  thereby,  or  accounting  for 
them  by  affidavits  or  otherwise  as  now  or 
hereafter  provided  by  law  In  the  case  of 
full  release,  ami  the  recorder  shall  note 
the  fact  of  such  partial  release  on  the 
margin  of  the  record  of  such  deed  of  trust 
or,  if  such  release  la  nade  by  deed  of  re- 
lease, and  of  the  presentation  of  such  n >tes 
or  other  obligations  or  accounting  therefor, 
on  such  notes  or  obligations  in  eubetantlHl- 
ly  the  following  foist 

'flee  partial  release  dated 


recorder.* " 

Xt  is  the  opinion  of  title  office,  you  may  reoord  this 
partial  deed  of  release  In  Highway  Ri&ht  of  Way  deeds  without 
the  notes  be  in  presented  provided  that  you  note  the  fact  of 
euoh  partial  release  on  tlio  aexgia  of  tlie  reoord  of  such  Deed 
of  Trust  that  said  notes  were  not  presented  to  you  but  were 
accounted  for  aa  being  In  the  possession  of  a certain  naiaod 
holder  naming  him  on  the  reoord.  ‘laid  marginal  n tatlon 

ahould  also  state  as  above  " See  partial  release  dated 

.Kceorder.* 


. :ee.  ootf ully  submitted. 


vu.  t>3  c«  aAvrxKim 

Assistant  Attorney  General 

Appn&VXDi 


HOT  MeKlTTRlGX 

Attorney  General 


m1A*j1.S£  i rUITIuJ  miKB  . A Ub*%r  **  :ilDKKf  ,»CMDCL  PU1 

\ $■  ‘ i at  ■ t -•■  o 

‘I  VfUi  W'JJ  f? 


Mr.  Alvin  H.  Juergenameyer, 

Prosecuting  Attorney,  I.arren  County, 
arrenton,  Missouri. 

e%r  sir: 

Your  letter  of  August  2d,  1933  to  tae  Attorney  Jen oral  has  been 
received,  containing  a request  for  an  opinion  ae  follows: 

”1.  District  A charges  non-resident  pupils  ££ 5 tuition. 

Directors  of  District  B,  a rural  district,  are  willing  to 
pay  or  to  guarantee  the  sue  of  $15  being  the  expense  above 
guarantee  by  the  state.  Can  a high  school  demand  that 
a rural  district  guarantee  the  full  §05?  ill  a rural 
district  be  required  to  pay  the  4I5  and  the  additional  sum 
not  paid  by  the  stated 

2.  If  the  rural  district  guarantees  $T)  and  refuses  to 
guarantee  the  balance,  can  a high  school  district  refuse 

to  allow  a student  from  the  rural  district  to  enroll  in  the 
high  school1? 

3.  If  the  Board  of  Directors  of  a rural  district  refuse  to 
guarantee  or  pay  any  sum  to  the  high  ac.ool,  can  a student 
from  the  rural  district  compel  the  rural  district  to  guarantee 
or  pay  the  tuition  in  the  high  eohool?" 

Revised  Statutes  lasouri  1929, section  9207,  which  is  applicable 
to  all  classes  of  schools,  provides  in  part  as  follows: 

"Tne  board  (of  directors  of  every  school  district)  * * * may 
admit  pupils  not  residents  within  the  district,  and  prescribe 
the  tuition  fee  to  be  paid  by  the  same:*  * *" 

Revised  Statutes  Missouri  1929,  Jection  9399*  provides  in  part  as 

follows : 


t~tm >3 

' 7 

September  30*  1933* 


"Any  town,  city  or  consolidated  eohool  district  * * *in  order 
to  receive  state  aid  shall  show  * * * that  it  adrd to  non-resident 
pupils  to  said  high  school  or  payment  of  a reasonable  tuition 
fee  * * *". 

revised  statutes  issouri  1929,  jection  94^*  which  provides  for 
state  aid  for  high  schools  in  counties  not  having  any  high  school  which 
maintains  an  average  daily  attendance  of  lj  pupils,  so  that  this  section  94DO 
would  not  bo  applicable  to  your  case  insofar  as  state  aid  Is  concerned,  con- 
tains the  following  proviso: 
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"It  is  further  provided  that  any  sc  ool  district  receiving 
aid  under  the  provisions  of  this  article  ehall  admit  non* 
resident  pupils  to  the  high  school  of  said  district  on  the 
payment  of  a reasonable  tuition  fee  * * 

It  will  be  observed  that  the  proviso  just  quoted  refers  to  the  entire 
article  in  which  that  section  has  a place  {Chapter  57*  Article  7#  H.  3*  Mo. 
I923)  so  that  suen  proviso  would  be  applicable  to  Section  S333  *hloh  is  within 
Art i ole  7 under  which  we  assume  the  high  sohool  in  question  received  state 
aid. 


The  three  sections  of  the  statute  above  quoted  represented  the  law 
of  this  state  as  it  stood  before  the  133.1  Seeeion  Acts.  Section  3207  made 
the  admission  of  non-residents  and  the  tuition  fee  which  could  he  charged 
discretionary  in  the  board  of  directors  of  the  sohool  district  in  whioh  the 
high  sthool  attended  by  non-residents  was  located,  sections  333?  8nd  3400 
made  it  compulsory  upon  such  board  of  ulreotors  to  allow  non-residents  to 
attend  upon  payment  of  a reasonable  tuition  fee,  but  apparently  the  question 
of  determining  what  was  a reasonable  tuition  fee  was  not  assumed  by  the 
Legislature,  but  was  left  to  the  determination  of  the  board  of  directors  of 
the  district  of  attendance.  Such  was  the  law  before  1331* 

In  1331  a ha*  scheme  was  provided  by  statute  for  the  attendance  in 
high  schools  of  non-resident  pupils,  such  new  scheme  being  en&oted  as  Laws 
of  1331»  P««e  334*  th®  sections  of  such  hot  which  are  applicable  to  the 
resent  opinion  being  sections  13  and  l6. 

□action  16  provides  as  follows: 

/ "Sec.  l6.  Tuition,  districts  to  pay  for  high  sohool  students. - 
The  board  of  directors  of  eaah  and  every  school'  district  in  this 
state  thet  does  not  maintain  an  approved  high  sohool  offering 
viork  through  the  twelfth  grade  shall  pay  the  tuition  of  each  and 
every  pupil  resident  therein  who  has  oompleted  the  work  of  the 
hi  hest  grade  offered  in  the  school  or  schools  of  said  district 
and  attends  an  approved  high  sohool  in  another  district  of  the 
same  or  an  adjoining  county  where  work  of  one  or  more  higher 
grades  is  offered;  but  the  rate  of  tuition  paid  shall  not  exceed 
the  per-pupil  cost  of  maintaining  the  school  attended,  less  a 
deduction  at  the  rate  of  fifty  dollars  for  the  entire  term,  vfcioh 
deduction  Bhall  he  added  to  the  equalization  quota  of  the  dis- 
trict maintains  the  school  attended,  as  calculated  for  the  ensuing 
year,  if  said  district  is  entitled  to  an  equalization  quota;  if 
the  district  maintaining  tha  school  attended  is  not  entitled  to  an 
equalization  quota,  then  such  deduction  shall  be  added  to  the 
teacher  quota  of  said  district,  as  calculated  for  the  ensuing  year; 
but  the  attendance  of  sucb  pupil  ehall  not  be  counted  in  deter- 
mining the  teaching  units  of  the  district  maintaining  the  school 
attended;  end  the  cost  of  maintaining  the  school  attended  shall 
be  defined  as  toe  amount  spent  for  teachers'  wages  and  incidental 
expenses.  In  case  of  any  disagreement  between  districts  as  to  the 
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amount  of  tuition  to  fee  paid,  the  facts  shall  be  submitted  to 
the  state  superintendent  of  schools,  and  his  decision  in  the 
natter  shall  fee  final:  Provided  further,  that  when  any  school 
district  makes  provision  for  transporting  any  or  all  of  the 
children  of  suoh  district  to  a central  school  or  schools  and 
the  method  of  transportin';  and  the  amount  paid  therefor  is 
approved  fey  the  state  superintendent  of  sohools,  the  amount 
paid  in  state  funds  for  transportation,  not  to  exoeed  three 
dollars  per  month  for  each  pupil  transported  a distance  of  two 
miles  or  more,  shall  fee  a part  of  the  minimum  guarantee  of  such 
district:  Provided,  the  provision  of  this  act  regarding  the 
payment  of  tuition  and  transportation  shall  apply  if  the  students 
attend  any  school  supported  wholly  or  in  part  fey  state  funds,” 

Before  the  enaotment  of  Section  l6  just  quoted  any  high  school  re- 
ceiving atate  aid  was  required  to  admit  non-resident  pupils,  but  the  method 
of  determining  the  tuition  fee  to  fee  charged  was  only  covered  fey  the  word 
"reasonable ”,  However,  in  section  l6  a precise  method  of  computing  tuition 
to  fee  charged  as  well  as  a requirement  as  to  how  and  fey  whom  It  should  fee  paid 
was  provided,  1.  e, , that  the  school  district  where  the  pupil  resides  must 
pay  suoh  pupil’s  tuition,  with  the  amount  of  such  tuition  specifically  pro- 
vided for  fey  the  following  provision: 

"But  the  rate  of  tuition  paid  shall  not  exoeed  the  per  pupil 
cost  of  maintaining  the  school  attended,  lees  a deduction  at 
tha  rate  of  fifty  dollars  for  the  entire  term,". 

A school  district  cannot  require  a pupil  resident  therein  to  pay 
anything  as  tuition.  "Section  1 of  Article  11  of  our  Constitution  made  it 
the  duty  of  the  General  Assembly  to  establish  and  maintain  free  public  schools 
for  the  gratuitous  instruction  of  all  personal in  the  atate,  between  the  ages 
of  six  and  twenty  years,  pursuant  to  the  mandate  free  puhllc  schools  have 
been  established  throughout  the  state,  and  District  No.  I07  is  one  of  the 
free  public  schools  established  for  gratuitous  instruction.  The  ri  jit  of 
ohlldren,  of  and  within  the  prescribed  sohool  age,  to  attend  the  public  school 
established  in  their  district  for  them  is  not  a privilege  dependent  upon  the 
discretion  of  anyone,  but  is  a fundamental  right,  which  cannot  fee  denied,  ex- 
cept for  the  general  welfare."  State  ex  rel  Roberta  v.  Wilson,  221  Wo,  App, 

9.‘ 297  s.  w.  419,  420  (1927 >. 

The  Legislature  by  Jeotion  lb  of  the  193 1 Act  above  quoted  has  made 
it  compulsory  upon  sohool  districts  to  reoelve  non-resident  pupils  for  high 
schools  under  certain  fixed  conditions,  and  to  receive  them  without  calling 
upon  such  pupils  to  pay  any  tuition,  A s before  that  Act  It  was  compulsory  to 
accept  resident  pupils  without  charging  them  any  tuition,  so  it  is  believed 
that  the  above  quotation  from  state  ex  rel  Roberts  v.  Wilson  would  fee  as 
applicable  to  non-rsaldent  high  sohool  pupils  under  the  1931  Act  as  before 
I93I  it  was  applicable  to  resident  pupils.  It  Is  therefore  clear  that  under 
the  present  law  the  dlatriot  in  which  a non-resident  pupil  attends  high  school 
cannot  require  suoh  non-resident  pupil  himself  to  pay  any  tuition. 
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Under  Seetione  9393  and  9400  R.  3.  Mo,  1929,  quoted  above,  each 
high  school  receiving  state  aid  ie  required  to  admit  non-residents.  Under 
section  l6  of  the  Aet  of  I93I  quoted  above,  the  fee  for  tuition  which  shall 
be  paid  to  and  charged  by  such  high  school  where  a non-resident  attends  Is 
definitely  fixed  by  law  as  the  'par-pupil  00 at  of  maintaining  the  sohool 
attended,  less  a deduction  at  the  rate  of  fifty  dollars  for  the  entire 
terc."  eo  that  the  board  of  dlreetors  of  the  high  school  attended  by  such 
non-resident  no  longer  has  any  discretion  about  either  admitting  non- rs si  dents 
or  fixing  their  tuition.  Furthermore,  the  district  where  such  pupil  resides, 
while  it  ie  compelled  by  section  lb  to  pay  tuition  at  the  rate  just  set  out, 
le  prohibited  from  paying  any  more  than  the  amount  fixed  by  such  section, 
for  the  statute  says  "but  the  rate  of  tuition  paid  shall  not  exoeed*  the  shove 
computation,  so  that  It  would  he  illegal  for  the  sohool  distrlot  where  the 
pupil  resides  to  pay  more  than  the  rate  fixed  by  this  section. 

The  risk  of  lose  of  the  fifty  dollar  payment  for  each  pupil  by  the 
atate  from  the  publlo  sohool  fund  is  put  upon  the  district  where  the  pupil 
attends  because  by  Section  13  of  the  Aot  of  I93I  it  is  provided  as  follows: 

"In  the  event  the  amount  of  money  in  the  public  school  fund 
is  not  sufficient  to  pay  these  quotas  in  full  ths  state  superin- 
tendent of  sohools  shall  pay  such  percentage  of  both  the  equaliza- 
tion and  attendance  quotas  as  the  amount  in  the  publlo  school 
fund  will  permits*  * *" 

Thus,  while  the  district  of  attendance  can  only  collect,  and  the  distrlot 
of  residence  can  only  pay,  tuition  in  the  amount  of  the  per-pupil  cost  of 
maintaining  the  school  of  attendance  minus  fifty  dollars,  section  13,  a part 
of  which  has  just  been  quoted,  contemplates  that  the  district  of  attendance 
may  receive  less  than  fifty  dollars  per  pupil  although  it  is  required  by 
Section  lb  to  deduot  this  fifty  dollars  at  the  outset  of  the  term  without 
any  allowance  being  made  in  the  event  less  than  fifty  dollars  is  received  from 
the  state. 

A word  of  explanation  should  be  made  regarding  the  provision  in 
sac t ion  lb  as  follows: 

"In  ease  of  any  disagreement  between  districts  as  to  the 
amount  of  tuition  to  be  paid,  the  foots  shall  be  submitted  to 
the  state  superintendent  of  schools,  and  his  decision  in  the  matter 
shall  be  final:*  * * 


Since  the  statute  fixed  the  method  of  computation  the  only  thing  about  which 
there  could  beaa  disagreement  within  the  meaning  of  thie  provision  would  be 
the  per-pupil  cost  of  maintenance  of  the  sohool  attended,  and  the  power  of 
state  superintendent  of  schools  could  not  be  exorcised  to  make  any  change  in 
the  fifty  dollar  deduction. 

It  is  our  opinion  that  any  high  sohool  in  this  state  receiving  stats 
aid  must  admit  non-resident  pupils  whose  tuition  must  be  paid  by  the  districts 
where  such  pupils  reside,  and  that  the  tuition  so  paid  must  be  the  per— pupil 
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INt  of  nr.nl nta lain  * the  school  attended  1m*  • ^0V00  deduet  ion  for  each 

pupil. 

Thu*  the  mt  aware  to  /tui  t rae  qua#  tie  at.  w-ulc  be  ••  to  the  first 
and  Meom  , i-o,  tud  ft*  V:  <f*  tilt'd  o *•  W>  tn*  refusal  to  pay  hoy  »ua, 
end  To*  *•  to  the  rl  ht  of  to*  el  . dor. t te  enamel  t.e  rur«i  district  to  ■ *r 

hi*  tuition  *•  above  eeaputed. 

assesses* 

Your  letter  eekeu  for  no  opinion  on  the  construct ion  of  the  statutes 
Involved,  and  aueh  on  opinion  la  ca  .plate  above.  a never,  e -isauseion  of 

the  cone t i tut lonall  ty  -t  the  non-resident  kl an  sonool  pupil  tultloo  lev,  *nd 
•epee tally  of  ua%  I333  page  334,  abuve  dieeuseed,  sight  be  eprfeprlate,  nl* 
thou-  i aueh  * discussion  ms  not  revested,  end  although  «e  refrain  herein 
fron  -joking  s ruling  of  this  doper  toont  on  such  constitutionality.  rwo 
possible  grounds  of  Invalidity  night  exist  (1}  t • feet  that  to*  taxes  of 
th«  ee.ool  dlstriet  of  residence  night  be  ooostnied  aa  not  being  tune  for 
n public  purpose  within  the  .©-ml a.  of  nnatltutloa  of  friswburl  ,-rtialo  t 
action  3 which  provides  that  "texea  nay  be  levied  end  eclieoteu  for  publle 
pur ,-eses  only”,  beeeuee  aueh  school  district  texea  would  uncer  the  statutes 
be  used  in  part  to  pay  t.e  tuition  of  indiviauole  in  teed  of  te  mlntnin  the 
public  schools,  nsd  (2}  the  font  that  under  auoh  etatutee,  If  toe  fifty  dollars 
per  pupil  of  atota  aid  ur  any  pert  thereof  ahoulc  not  be  resolved  by  the 
school  dlstriet  of  attendance,  the  taxpayers  of  ©ueh  ea xooi  district  nlht  be 
peylnq  for  the  acu  cation  of  non-residents  In  such  a way  aa  to  xiiaer  led  rate 
against  resident  pupils,  for  the  attan  net-  of  »u*i.  non-re* idanta  *oal«  not 
be  hr  in.:in  to  the  soncol  district  of  at  tendons#  their  pro  rata  share  of  the 
expense  of  maintain  law  t e school  attended,  and  taxM  bo  make  u*.-  tie  differ- 
ence &l*ht  be  regarded  as  a violation  of  t a Conati tulion  or  the  United  tetes, 
eietidrasnt  ourtnec,  previcia  that  "No  tate  **>11  * * * * deprive  any  person 
of  life,  liberty  or  property  without  duo  proeeaa  of  lew,  nor  deny  to  any  person 
within  its  jurisdiction  the  equal  protection  of  the  leas." 

{lj  Tha  oiiM  of  ;tata  aa  rel  Jarir.  v.  sltzler,  143  ,0.  £JJ7*  45  -•  ■ 

24 j (ld^o)  ffuggeet#  the  first  grou,.  t of  chutt.  In  that  onse  It  was  held  that  so 
Inheritance  tax  of  la  our t was  one. institutional  on  Mia  ground  that  a «rt  of 
its  .roeeods  wan  to  be  uaod  to  rovid*  free  scholarship*  to  iaeourl  students 
at  tha  state  university,  »ad  tr.*t  mioii  e use  was  not  a public  purpose  within 
Article  I,  action  3 the  io'.ouri  UoatltutiOG,  Tie  tax  statute  in  that 
case  provided  as  to  aueh  senders  mat  "they  shall  be  entitled  to  enter  trereoa 
free  -..f  metric dation  fees  any  depart.  « i t , aohool  or  culisgo  of  the  university, 
and  have  >.«ld  to  thee  in  equal  tnonthly  instnllaui)  ta  while  attondln  the  university, 
tr.e  sun  provided  by  the  aenclarablp  so  awarded,  for  defr^yla;  e expenses  f 
such  attendant^"  1^3  °»  3^ « nn  tha  language  Just  quoted,  and  So  the "T 

opinion  of  tV#  court  us  a whole.  It  is  clear  that  the  aaLoloraMp  ooney  ei  tc 
bo  used  solely  f»r  .ursobal  axpe.  saa , a ou  as  food,  lodging,  clothing  and 
general  ex  -ensas,  sa  distinguished  fro -r.  tuition.  In  a sense  it  is  true  ti.at 
ibooe  expenwes  ore  a necoaear;,  part  of  aaah  atudent**  education,  in  that  it 
would  not  be  poaslbl*  to  gat  an  education  at  a univaraity  unless  sun  mm  of 
obtaining  foo*1',  lod^-in..  , clothing  etc.  mre  avall<ihl*,  but  aa  fur  as  tix*  miatao- 
atice  of  a nl varsity  as  an  lno tit-tlon  olffusin^  iinowleug*  la  ooaoarned,  they 
are  irrelevant.  one  v ai.  spent  ambles  tue  stude.it  physically  u.  at  ter.  tha 
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bsUmil/,  Mi  Ocea  not  At  all  assist  the  university  to  n* lnt**  Lb  Itself, 
«W4  la  the  aar.fi*  ttuit  ualaaa  sec*  student*  sera  abi'i  to  attend  it,  tM 
university  e-.>uld  not  aueeeesfa.il/  operate.'  >eh  »i  *i  iu  ore  ««ti  rely 
different  fro.,  tuition  eehalar*^ ,ipet  the  satire  money  fret  >Mnh  w 

tfc*  imleoTiitj  \c  -laistMa  It  . v#  x>n*y  unur  tie  statute  la  the  ui tiler 
•ese  emt  both  lately  *r.a  ultimately  to  the  ec.^lars,  anti  t -rre  eas 

ns  re.ai  repeat  under  i«  statute  that  any  pert  of  It  alu.elu  a ear  roec’i  the 
university.  The  oourt  In  the  wltrler  oeae  aeeeed  to  res;  ;nlae  the  Olrtl na- 
tion by  saylnr  at  p 9*e  5241 

"It  la  one  tMt-:  t*i  »ml4e  for  the  aetebll-  seont  sad  -ulster*  oea 
of  a otete  ■.«-’<  varsity,  and  a sywlet:  of  frea  penile  Mhotla,  tha 
tat*  t:  roo«h  Ite  can  t fleers,  agenelea  and  eon  lot  pell  ties  eea- 
aVr  .oUn^;  end  oenl  n.r  Xu?  /ju  idlnga  and  apparatus  and  su.pl  oy  la  - 
the  teas  era  aa  pablla  fan* (lent  rise,  responsible  under  bar  oen 
law*  ter  the  disabarge  of  th*ir  dullest  «nd  a shell?  eifferaat 
thin*  Vo  support  private  Individuals  eac  attend  ins  uni ver*  ity 
a A nubile  sehools  by  oubllo  taxation," 


*tna  lot  under  east  1 derat led  endecs  vh*  Nbelw,  not  the  univer- 
sity. it  provides  la  unmistakable  taros  tact  a funs  shall  be 
raised  by  taxation  and  paid  ever  to  students  attend Ux  the 
university  f .r  toeir  support  while  ao  erased.  it  is  a . 'ire  and 
slopls  Cl  ft  of  public;  coney  by  the  Vets  ’.0  privets  individuals 
for  their  oca  privet*  use  la  plain  violation  of  oeetloa  /ft,  w* 
tisle  It  of  the  .;cn 1 1 tut  ion,  • lob  prohibit*  Vie  labials tore 
fra;  >mtlt(  f a‘lie  aoney  to  any  Individual,  nan; elation  of 
individual *,  or  other  eor  oration  abet  ace  var,*  • held  that  ren 
the  .oast  Italian  provided  for  tb*  eatrbli a been t and  aainv*n*aoe 
Of  the  .r.ivers ity.  It  eeaftmd  mtiherity  to  support  aa  Institu- 
tion bales.,  las  to  Uto  ! tete,  ami  this  grant  Is  sot  w be  extended 
X t be  unlimited  support  of  X ft e up  tie  aha  ^«]r  attend  or  desire 
to  attend  Via V sOtaeel,” 

If  the  atata  fuaoa  in  the  a at  >.<£  d invalid  in  t fie  vlvsler  eae*  bad  »;ooe  to 
the  university  for  taitioa,  instead  of  for  tae  ■ er«  ael  support  of  students. 

It  scald  hardly  seew  opee  to  the  u 1 objection,  <Vr  ail  state  op nay  appropriated 
for  lb*  uaiveyvltyt  Is  *eeereilj  speaklex  really  tuition  fees  for  the  students 
In  stta«<l*aee, 

'ha  hlifh  tonool  Vultioa  Isa  under  cone  Iteration  1*  not  in  ay  for  the 
support  of  «ny  pupil.  Ik.  j art  of  the  eoaoy  r-wid  at  tuitiov  aver  get*  into 
the  pupils*  bands,  but  all  or  It  roes  to  tna  aa  ool  of  a ’.tend  nee,  Tne  district 
of  reaideree  la  required  to  nlee  taxes  to  4lve  its  residents  hi  h-«0b«*l  edu- 
oatloav.  If  a s.f  f in  lost  nusber  of  raslder.ta  are  of  hi  h-seneel  sas  sr.u  yaall- 
fleatlpas,  the  oon«'<  reined  for  hi^-s«Lool  pur,^>eea  Is  required  to  be  »;er.t  iu 
offer  in  t aavh  faollltieato  tbsa,  end  if  a nealler  Maker  a»lata,  toe  school 
diatrlot  la  likevl.ts  eon,  ailed  to  offer  such  f noli  1 ties  by  per  In*  a part  of  the 
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or  operatic  the  so  ool  cf  attendance . Dlls  soefes  no  lens  s public 
. uryMjsn  t en  welnte taing  a hl<-h-aof.col  in  the  district  of  residence,  and  It 
would  s«<'  ia^OB tibia  for  s taxpayer  In  thn  district  of  re*ld«r.ee  to  shoe 
sny  damage  boeouns  if  ths  district  of  residence  attempted  to  oparat*  a high 
school  of  U*  own,  with  too  few  pupil*  to  justify  It,  the  expense  would 
ceoasearlly  be  greeter. 

(<f>  he  ; us  proeoos  woo  sguai  protection  of  lnes  objeetlOL  to  the 
statutes  ir.  guest ion  cause  some  difficulty.  If  the  district  of  ettrr,- 

dance  aVulu  not  receive  Its  fifty  collars  per  pupil  fro  t.e  etete,  then  t e 

tajcpayerB  or  such  district  would  he  supporting  In  pert  the  re  . 1 dents  of  cnot’  ar 

district,  which  1st tor  would  be  relieved  to  *. ist  axtwrt  frem  furnishing  s 
hl:th-«o'>ocl  education  u Its  residents,  and  ti  le  .wight  violate  both  clauses 
of  ths  t.ilted  totes  '.’oust  itu*  Ion  juct  Ktcntloucd,  If  such  a situation  sen  forced 
on  t t district  cf  attend :.rce  by  tee  tats.  owever,  the  statutes  in  luestlon 
are  sorued  co  as  to  etoid  this  objection,  'hue  a,  o.  l^c1),  ocs.  3333  shd  34^ 
sods  the  admission  of  noa-rae? dent  pupils  oeroly  s condition  precedent  to  state 
aid,  uid  ji*  1)33,  p.  334*  *®.  in,  appllos  oali  U sovooli  receiving  f.tste 
aid.  Thu  the  fct *h  school  > ere  not  forced  to  secs  t ncc- resident  pupils  on 
terns  dictated  by  the  this,  Wt  are?  only  offered  ctnte  aid  If  U.oy  will  coca  t 
auo  tars  . , and  thx:  ocw-'a  o*  t so  urreos  rcoble  at’  t>  be  hc  arbitrary  condition, 

for  t ha  state  aid  of  A,  i,  o.  19<.3  sea.  3333  ' 34**'°  ik  ^aLsnoed  against  the 

risk  of  not  receiving  a port  cr  ell  o'"  the  fifty  dollar*' per  pupil  under  i awe 

1333*  334*  «*•  *»• 


Yews  very  truly, 


JkS&I  (fAKT  ATTOHfcT  dsAtfUL. 
i&«£Rl>  H.  HIUXS 
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PROSECUTING  ATTORNEY’S  SALARY  and  Refund  of  sums  paid  In  excess  thereof 

Section  11314,  R.S.  Mo.  1929. 


o- 


) 


January  26th,  1933 


Hon.  0.  A.  Kamp, 

Prosecuting  Attorney,  Montgomery  County, 
Montgomery  City, 

Mi  ssouri. 


Dear  Sir: 

Your  letter  of  recent  data  requesting  an  opinion  of 
this  department  relative  to  the  salary  of  prosecuting  attorneys 
has  been  handed  to  the  undersigned  for  attention.  You  state: 


n 'hot  I wish  to  have  is  the  opinion  of 
your  department , on  Section  11314,  R.  S.  1929, 
regarding  the  salaries  of  prosecuting  attornoj^s. 

As  I understand  the  section  it  provides  fear 
the  payment  of  salary  of  prosecuting  attorneys, 
at  so  much  per  annum,  depending  upon  the  popula- 
tion  * " ' to  be  paid  in  monthly  payments,*  * * 
popul'  tion  to  be  determined  by  multiplying  the 
whole  number  of  votes  oast  at  the  lost  presidential 
election  by  five,  until  FTSR  THE  POHC  TION 
0?  SXJCN  COUNTY  SR  XL  H.VlTrr  3 CERT  D UY 

m mznn  an  ? ^ 

rtSince  the  ruling  of  the  Supreme  Court 
that  the  population  shall  be  determined  by  the 
census,  the  < uestion  is,  when  should  the  salary 
be  paid  according  to  the  popul  tion  by  the  census. 
The  statute  says  it  shall  be  paid  at  so  much  per 
annum,  which  wos  fixed  at  the  beginning  of  1930, 
according  to  the  populotion  by  the  vote,  then 
would  it  not  be  a violation  of  the  statute  to 
say  that  it  should  be  reduced  in  monthly  pay- 
ments at  any  time  during  that  year  of  1930. 

Again  the  statutes  says  to  continue  payment 
according  to  the  population  by  the  vote,  until 
S.FTER  TIC-  PCFUL  TION  OF  3UCH  COUNTY  3H.il!  H 7E 
TO5N  SCNRT  IC’.D  by  the  censxts. 

* Whe  t I wish  to  h;  vo  is  your  opinion  of 
the  construction  of  that  statute,  and  when  should 
the  salary  begin  to  be  based  on  the  population 
by  the  census.  In  other  words  when  was  the 
population  ascertained  for  the  information  of 
the  courts,  it  would  certainly  not  be  until 
FTIR  the  census  was  taken  and  announced.  I 
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am  seeliinr  to  Icnow  whether  a refund  of  nny 
salary  paid  during:  the  year  1930  to  prosecut- 
ing attorneys,  in  your  opinion,  could  be  cora- 
pe lied,  end  whether  the  County  Courts  should 
re  uire  it,” 


As  you  stete  in  your  inquiry,  Section  11314  in  substance 
provides  that  a prosecuting  attorney  shall  receive  for  his  ser- 
vices a salary  per  annum  to  be  paid  out  of  the  county  treasury 
in  all  counties  having  a certain  population,  said  salary  to  be 
paid  monthly  upon  the  warrant  of  the  County  Court  issued  in 
favor  of  the  prosecuting  attorney  to  the  county  treasurer  * + * *, 
the  population  to  be  arrived  at  by  multiplying  the  whole  number 
of  the  votes  in  the  last  presidential  election  by  five  until 
after  the  population  shall  have  been  determined  by  the  next 
decennial  census  of  the  United  States.  Judge  Ragland  writing 
the  opinion  in  the  case  of  State  ex  rel  O'Connor  v.  Re idol  et  al, 
46  3.7? . (2nd)  1066,  says  in  Deferring  to  Section  11314: 

" The  section  provides  for  two  things  in 
einress  terns;  the  multiplying  of  the  whole 
number  of  votes  cast  in  the  last  presidential 
election  by  five  as  a method  of  ascertaining 
the  population,  and  termination  of  the  use 
of  that  method  upon  the  occurring  of  a de- 
signated event,  tfhen  the  event  occurred  by 
the  census  of  1930,  further  use  of  the  first 
mentioned  method  could  no  longer  be  used.” 

Thus  it  will  be  seen  that  the  census  should  bo  the  guidance  in 
paying  the  salary  of  a prosecuting  attorney  for  his  servi ces 
after  the  ascertainment  of  the  population  by  that  method.  Our 
next  proposition  is  as  to  when  the  change  in  salary,  if  any, 
should  be  made  effective  by  shifting  from  the  multiple  of  the  vote 
as  in  snid  section  provided  to  the  population  of  such  county  as 
and  when  ascertained  by  the  next  decennial  census  of  the  United 
States.  It  will  be  noted  that  snid  section  provides  that  the 
prosecuting  attorney  shall  reoeivo  a designated  sum  per  annum,  so 
placing  a plain,  ordinary  construction  upon  the  language  used. 

It  means  annual  salary  for  each  year  of  his  incumbency. 

In  the  case  of  State  ex  rel  Harvey  v.  Linville,  300  S.  W. 
366,  the  court  uses  this  language: 

” The  increr  se  of  salary  which  a statute 
permits  after  an  election  showing  on  in- 
crease in  population  is  not  in  violation 
of  the  Constitution  in  that  the  salary  is 
increased  during  the  term  for  which  the 
officer  was  elected  because  the  law  in 
farce  ot  the  time  of  his  election  fixed  a 
salary  to  be  ascertained  at  periods  as 
changed  by  the  increase  in  population.” 
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The  Constitutional  provision  referred  to  in  said  opinion. 
Sec.  8,  Art,  XIV,  does  not  place  an  inhibition  upon  a decrease 
in  salary  or  foes  during  term  of  office. 

The  Court. further  In  considering  a statutory  provision 
in  the  Linville  case,  supra,  pertaining  to  annual  salary,  says: 

"Annual  salary  as  used  in  said  Section  10938, 
means  salary  for  each  year  of  the  incumbency. 

It  cannot  be  split  up  into  periods  by  elections 
which  occur  during  the  year,  and  must  be  cal- 
culated on  a year  as  a whole,  ,Ve  conclude 
further  that  ’annual*  as  applied  to  salary 
meahs  not  the  calendar  years  but  the  years  of 
the  incumbent's  term,  which  in  the  case  of 
relator  begins  on  the  first  day  of  April 
each  year, f 

The  prosecuting  attorney  of  your  county  was  elected  at 
the  general  election  held  in  Kovember , 1928,  for  a tern  of  two 
years,  beginning  on  the  first  day  of  January  1929,  and  ending  on 
the  31st  day  of  December,  1930,  His  salary  at  the  beginning  of 
his  term  would,  therefore,  have  been  ascertained  by  the  method 
provided  In  Section  11314  and  under  the  holding  in  the  Linville 
case,  supra  would  have  so  continued  until  the  end  of  the  first 
year  of  his  term  according  to  the  time  of  year  when  his  term 
should  ccmmenee,  which  as  hereinabove  stated,  was  on  January  1st, 
1929  to  December  51st,  1929,  and  again  from  January  1,  1930  until 
December  31st,  1930. 

The  above  conclusions  having  been  reached  upon  the 
opinions  of  the  Supreme  Court  in  the  above  cited  cases,  it  will 
be  unnecessary  to  determine  at  what  period  of  the  year,  1930 
the  decennial  census  of  the  United  States  become  effective,  and  also 
unnecessary  to  determine  your  query  wi  th  reference  to  a refund 
of  any  salary  paid  to  the  prosecuting  attorney  in  that  year. 

As  we  construe  Section  11314,  it  Is  applicable  to 
prosecuting  attorneys  assorting  the  duties  of  office  January  1, 

1921.  It  provides  as  above  stated  that  the  prosecuting  attorney 
shall  be  paid  a salary  of  so  much  per  annum,  depending  upon 
population,  such  population  to  be  ascertained  by  pAltlplying 
the  whole  number  of^rotes  oast  at  the  preceding  presidential 
election  by  five.  The  language  In  that  respect  is  clear.  It 
appears  also  clear  that  such  process  of  determination  Is  to 
be  continued  with  respect  to  prosecuting  attorneys  thereafter  • 
elected  until  after  the  population  sh: H have  been  ascertained 
by  the  next  decennial  census  in  the  United  states.  Upon  the 
ascertainment  of  the  true  population  as  disclosed  by  the  census 
of  1930,  the  further  us©  of  a speculative  method  would  be  un- 
necessary. There  is  nothing  In  the  language  of  the  section 
that  would  indicate  an  intention  upon  the  part  of  the  Legisla- 
ture to  resort  again  to  the  multiple  method  of  aseurtaining 
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population  when  once  the  true  population  has  been  bean  ascertained 
by  the  census.  We  are  therefore  of  the  opinion  that  the  prosecut- 
ing attorney* s salary  from  and  after  January  1st,  1931,  should  be 
ascertained  from  the  census  of  1930  and  that  such  method  of  as- 
certaining tho  population  of  such  county  would  thereafter  continue 
until  the  next  decennial  oensus  by  the  United  States. 


What  has  been  above  stated  disposes  of  your  Inquiry 
relative  to  any  duty  involved  upon  the  prosecuting  attorney  to  males 
refund  of  any  amounts  paid  in  the  year  1930.  We  may  add  ho1  ever, 
that  where  a County  Court  erroneously  but  voluntarily  pays  a sum 
in  excess  of  the  amount  a prosecuting  attorney  was  entitled  to 
receive,  such  action  upon  its  part  is  not  res  ad Judicata  as  against 
the  county. 

State  ex  rel  v.  Delmer  , 355  Mo.  1.  c.  351; 

State  ox  rel  v.  Hill , 373  Mo.  1*  c«  . H # 

It  is  the  duty  of  the  County  Court  to  see  that  the 
County  funds  are  protected  and  that  the  County  obtains  that  to 
which  it  is  entitled.  If  the  Court  paid  to  to  prose outing 
attorney  a salary  in  excess  of  that  to  which  he  was  entitled, 
after  January  1st,  1931,  then  it  is  the  opinion  of  this  depart- 
ment that  such  excessive  sum  could  be  recovered  by  such  County, 
and  it  should  therefore  make  demand  and  recover  such  excessive 
amount  for  its  general  revenue  fund. 

Very  truly  yours, 

cca/n 


CAUL  C.  ABINGTON 
Assistant  Attorney- General 


Approved : 


ROT  McKXPTRlCK 

Attorney  General 


BOUNTY  DEPOSITARY — Banks  in  county  or  adjoining  counties 
entitled  thereto  - Section  12189  R.  S.  Mo.  1929  - Preference 
where  no  bond  given. 


abru  r,-  ?,  1933, 

_ / 

P*  * U 

J C_ 


or.  o,  a,  Ytuan 
* roseouting  Attorney 
' ontgoi  ery  Oou  ty 

ntgoitiery  Jlty,  if  i 

>e&r  r.  K»mpt 


Your  letter  of  February  3,  1933,  directed  to  the 
Attorney  Oeneral,  requei  ted  an  o inlon  of  the  construction 
of  section  13199  R*  I*  ho*  1929,  relating  to  the  ^election 
of  a cunty  e oeit;  r>  by  the  county  court,  hae  been  handed 
the  unner^lgned  for  attention.  In  connection  with  y mr 
reque  t you  subult  the  following s 


"I  ut  writing  you  for  your  olnion  of  the 
c 'V. ' t ruotlen  of  ectia;  U lit,  . . 1 09,  Ml  t- 

ing  to  the  selection  of  County  >epoaltn ry  by  the 
County  Court,  when  there  has  been  no  proposal 
submitted  by  eny  b;nk  or  banker  in  tha  county  to 
net  as  tch. 

ioid  auction  rovldee  t u t in  that  or.  e the 
court y c urt  shall  have  porer  to  de  oeit  tha  funds 
of  the  county  -'1th  eny  one  or  more  of  the  banking 
cor  'orations,  etc.,  I TY  OR  AlpOXYm 

TIES,  In  sueh  sums  or  amounts,  •••**•  SP  the 

enurt  any  deen  a vlseble,  . T e question 

|p  wliat  is  resent  by  adjoining  o^untlee**  r«o«e  it 
(pan  t e co  r ties,  only,  that  border  on  ontgomery 
Oounty,  or  could  a de  oaltf  ry  In  some  other  oourtty 
he  selected.  In  the  event  no  banking  corporation  In 
ontvoi«er.  County  or  the  count  lee  adjoining  thereto, 
can  or  will  meet  tne  requt resent e of  said  section 
121R9T 


Ir  thle  county  we  have  two  banks  in  which  the 


.A.  Kaisp 


were  selected  under  tne  j rovi  alone  of  enid  section 
13189,  fend  required  to  give  "bond  In  accorda  nce  with 
section  12187.  iowever,  the  ontgomary  County  Bank 
lias  given  no  bond,  and  the  Flrrt  National  Bank,  « bond 
In  the  exm  of  260  .00  is  ell  that  the  surety  ooan.*ny 
would  write.  It  see**e  that  surety  companies  decline 
such  rlrk  almost  erst i rely. 

I would  like  to  have  your  o Irion  on  the  above 
(mention,  for  the  information  of  our  county  court, 
and  will  thank  y u to  have  It  to  me  by  next  Wer’ne -day 
Febru;  ry  l;>th,  1933,  while  county  court  If  in  session, 
if  oneible. 

Also  would  you  advise  that  the  $8800* Co  bond 
given  by  the  First  National  Bank  be  held,  or  should  it 
be  rejected,  if  so  what  ; roce<hire  should  be  taken  to 
h.nve  It  ojpcelledT  ** 

Section  12184  R,  s,  Ho.  1939,  -Drovidee  the  manner  to 
be  pursued  bj  county  courts  in  advertising  for  county  deposi- 
taries . 


Section  12187  S,«  . 'o.  1139,  rovide^  for  the  ex- 

ecution of  the  bond  of  selected  de  -oeltftry,  b*r  chnr>  oter  of 
security  thereof  and  the  amount  of  suck  bond  in  accordance  with 
the  total  proportion  of  the  annual  revenue  as  let  to  f aid  de- 
cs it  try. 


Section  13169  ft.  l>,  so.  1929,  revises  that  if  the 
banks  of  the  county  fail  or  refuse  to  submit  ropoeals  to  set 
as  county  e xielt&riee  a provided  for  in  cot  ion  13184,  supra, 
t Ju  t the  county  court  era,  11  have  power  to  deposit  the  funds  in 
banka  of  adjoining  counties,  conditioned  that  the  banks?  in  such 
adjoining  counties  give  bond  as  required,  in  the  first  mentioned 
lection. 

In  construing  a change  of  venue  statute,  Section  911 

ft  • 8.  bo.  1*29,  which  reads  in  art  as  follows: 

H If  rest  vm  ble  n tlce  »Ij&11  be  given  to  tne  adverse 
party  or  hin  attorne  of  record,  the  court  or  iuf?gc, 
as  the  ease  may  be,  shall  oonei  er  the  a olic-'tion, 
and  if  It  be  sufficient , a change  of  venue  will  be 
awarded  to  some  county  in  the  same,  adjoining  or 
next  adjoining  circuit,  convenient  to  the  martlets 
for  the  trial  of  the  ease  end  where  the  cause  e ©ora- 
v>lained  of  do  not  evint  *****  * #M 


on.  0.  A.  Hasp  „-3 


RM  MM  - art  i the  M M tf  Ii  . j n 

Mxpreeg  Com  any,  300  . P.  L.  C.  33?  says, 

"It  may  be  wall  to  ttate  that  v a construe  tha  wor’s 
"next  adjolnln.  circuit*'  to  aecn  & circuit  adjoin- 
ing a circuit  adjoining  a circuit  In  which  the 
county  In  which  the  suit  1 filed  Is  situated,  and 
that  lipslceipoi  county  was  o rope fly  determined  a 
county  In  the  next  adjoining  circuit,  within  the 
raetmin*  of  the  statute.  * 

The  Section  of  the  Statute  to  which  you  refer  usee 
the  worTe  "adjoining  counties".  Omitting  then  the  word  "next* 
and  .tlaolng  uvon  the  wor  se  ne  used  the  construction  of  the 
uprema  Qnurt  In  tnc  case,  supra*  They  should  be  taken  in 
their  literal  sense  and  mean  the  counties  bordering  on  snd 
lying  immediately  adjacent  to  the  county  In  'question, 

iuoh  authority  as  the  various  county  curtr  have  with 
respect  to  the  bonds  required,  and  the  banks  which  ma:  be  select- 
ed ae  county  de  osltarles  le  contained  In  and  provided  for, 
within  the  provisions  of  Article  9,  Chapter  96,  R.  3.  Vo.  1929. 

The  penalty  of  the  bond  of  a select ad  deposits ry,  ae 
required  by  section  12137,  su  ra,  le  as  follows: 

"•***•*  the  penalty  of  efion  depositary*#  bond  to  be 

not  lese  than  such  pro  ortlon  of  the  total  an  uni 
revenue  of  «ald  county  for  tha  yearn  for  which  auch 
bond  le  given  as  the  sum  of  the  art  or  parte  of  the 
funds  awarded  to  such  bidder  selected  respectively 
bet- re  to  the  whole  number  of  said  parts  the  amount  of 
the  bond  to  be  fixed  by  the  court  ***•••  **» 

The  county  court  under  this  i action  Is  ^iven  no  dlscretlopr  ry 
power  with  reference  to  fixing  the  anount  of  the  bund.  The 
itatute  fixes  the  amount  and  the  county  court  Is  without 
authority  to  vr-ry  therefrom. 

If  the  oourt  should  atermlne  that  the  t ecurlty  as 
furnished  by  a depositary  Is  Insuf  ''iolent,  section  12197  R.  8. 

Ho.  Ii29,  provides  a way  of  requiring  additional  security  cr 
relucting  another  dSFoositary. 

T a following*:  authorities*  as  we  construe  them  hold 
that  a de  oelt  of  nubile  fun  ! it  without  requiring  the  bond 


. 0,  A,  7m 


orf'F''rib':'d  by  rtf  tut#  in  1*>  violation  of  Is*  and  that 
*•  orltr  raa'  a b;  of fl dale  with  a deo© altar  who  has  failed 
to  expff.r  o a bond  nr  tha  law  ermlred,  erentep  and  constitutes 
tha  monies  ao  deposited  » tret  fun'  for  which  a preference 
will  bo  allowed. 

Oowaolldeted  <3«hool  Diet  riot  ns,  Bank,  *1  ®,  W,  (fnd); 

Uom.  ton  Omscany  vr.  True®  Oormny,  379  R.  w.  748; 

Fidelity  Qora  any  vp,  Rank,  44  Fed.  (2nd)  19. 

faction  12198  H.  S.  Wo.  1929,  row! dor  that, 

•The  county  treasurer  shall  not  be  retomlble  for 
any  lo  of  t e county  fund*  through  the  negll  enoe 
or  failure  of  any  dejorlt&ry,  but  nothing  in  this 
article  shall  relen  e s&ld  treasurer  *•**■•**  from 
r*  k >on:  lblllty  for  the  fun's  of  the  county,  until 
a depositary  shall  be  f elected  and  the  fund?  de- 
cal ted  therein,  ••*****••* 


If  the  bond  accented  b>  the  ffnmty  c'  -rt  does  not 
fully  coa  ly  with  the  st  tutory  regulations,  the  treasurer  is 
liable  on  his  ot_n  bond  for  the  county  money. 

Bragg  01  ty  vs.  hood  letrlct,  20  *?,  W.  (2nd)  *2; 
it'  te  we.  Thom  son  22  3.  t.  (2nd)  196. 


In  the  fibove  we  have  undertaker,  to  discuss  the 
Btr tutory  provisions  relating  to  y ur  Inquire  end  aoply  the 
lew  pertaining  thereto  by  the  decisions  rendered  and  as 
hereinabove  quoted.  From  such  recitals  we  believe  your 
lrcmi ry  la  fully  covered* 


Yours  very  truly, 

CARL  0.  ABIKOTOX 
Assistant  Attorney  General. 


a.  wV  u: 


f J ITT'  ICk 

attorney  General. 


[^UaQ  v O <%<!,  Ih^O’^hCi*  OLO  CleavU'O  $_-v  -l*— vs  ^ V>  i^tAfl -v-' 

jv* 


Fetor u ry  8th,  1933 


Hon.  Roy  I. Kay, 
Prosecuting  attorney, 
I cni toru  County, 

C 1 if  or  n ir  , '.'isscuri . 


imm 


1 
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Dear  Sir: 


Your  letter  of  February  4th  directed  to  the  .ittorney- 
General,  and  re  uesting  ?:  n opinion  upon  the  subject  here- f ter 
set  out  has  been  referred  to  the  undersigned  for  reply.  The 
facts  set  out  In  your  otter  are  as  folio  s: 

"The  Missouri  Pacific  Railway  Company  has 
defaulted  in  the  payment  of  its  1933  taxes. 

Cur  Coll  ctor  has  been  nagging  me  about  the 
amount  of  commissions  he  is  entitled  to  charge 
the  company  on  account  of  the  delinquency.  He 
is  diss  tisf idd  r ith  my  judgment  on  the  matter 
rnd  so  I told  him  I would  request  your  opinion 
on  the  matter. 


The  statute  seems  to  me he  a different  provision 
for  the  collector  in  the  amount  on  delinquent  for 
the  amount  to  be  charged  and  kept  by  the  collector 
than  that  charged  and  ke  t by  him  in  other  back 
taxes.  Section  10044  seems  to  me  to  be  the  de- 
termining section  for  the  a mount  to  be  kept  by 
the  collector.  Section  1003E  seems  to  indicate 
that  the  seme  charges  provided  in  other  delinquent 
taxes  must  be  charged  and  also  provides  for  a dis- 
tribution of  the  additional  charge  to  be  distributed 
to  the  various  funds. 

The  collector  seems  to  think  that  section  10038 
authorizes  him  to  charge  and  keep  the  same  ai  ount 
as  on  other  buck  taxes.  My  opinion  is  th;  t this 
section  provides  a means  of  proeeedure  in  the  pro- 
secution of  suits  to  enforce  collection  by  suit, 
and  has  no  application  to  the  remuneration  for  and 
of  the  collector.  '* 


Hon.  Roy  L.K;  y-2 
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Chapter  59  of  Article  IX,  Revised  Statutes  of  Missouri, 

1929,  deals  with  the  subject  of  'Delinquent  and  Back  Taxes",  and 
Section  9969  of  said  chapter  and  article  provides  for  the  fee  to 
be  p id  the  collector  in  reference  thereto,  as  folio- s: 

" To  the  collector,  except  in  *such  cities, 
four  per  cent  on  all  sms  collected;  in  such 
cities  two  per  cant  on  all  sums  collected — 
such  per  cent  to  be  taxed  as  costs  end  col- 
lected from  the  party  redeeming. " 

Chapter  59,  Article  XIII  deals  with  the  subject  of 
"Taxes  of  Railroad  and  Street  Car  Companies".  Section  10035 
provides  that  railroad  taxes  beccno  del in  uent  on  the  first  d y 
of  January,  and  that  thereafter  a penalty  is  to  bo  assessed  on 
such  delinouent  taxes,  the  some  as  on  other  delin  uent  taxes. 

The  penalty  on  other  delin' uent  taxes  is  one  per  cent  per  month. 

After  January  1st  a penalty  of  one  uer  cent  rer  month  attaches  to 
delinquent  railroad  taxes. 

Section  10037  provides  for  seizure  of  railroad  property 
for  the  collection  of  delinouent  taxes.  Sections  10038  and  10039 
provide  for  suits  for  the  collection  of  such  delinquent  taxes.  Sec- 
tion 10043  provides  for  attorneys*  fees  in  the  event  special  attorneys 
ere  employed  for  the  purposes  os  set  forth  in  said  section,  r nd  section 
10044  provides  the  fees  to  be  allowddthe  collector  in  collecting  such 
delinquent  taxes,  Hnd  fixes  such  foe  at  one  per  cent  of  t^e  sum  paid 
without  seizure  of  personal  property,  and  five  per  cant  where  there 
is  r seizure. 

We  are  interested,  for  the  pur  pa  e of  your  inquiry,  in 
Section  10044,  but  recite  the  provisions  of  the  other  sections  only 
for  the  purpose  of  reaching  a better  nderstan  ing  of  the  provisions 
of  said  section  10044. 

The  first  mentioned  section  deals  with  the  collection  of 
delinquent  real  estate  end  personal  taxes,  and  so  far  as  we  know,  is 
the  only  section  permitting  a four  per  cent  collector’s  commission 
or  pen  lty  for  the  collection  of  delinquent  taxes. 

Your  construction  of  Section  10038,  in  our  opinion,  is 
corroct,  in  that  it  has  no  relation  to  Section  9969  or  to  its  pro- 
visions with  reference  to  the  commission  allowed  for  delinquent  tax 
collections.  It  is  dealing  with  another  subject,  namely  taxation  of 
railroads  and  street  car  companies,  end,  as  you  suggest,  provides  a 
means  of  proceedure  rather  th^n  relating  to  the  provisions  of  Section 
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9669  for  the  r acer  to  lmont  of  a f e for  the  collection  of  del in  uent 
Dorscm  3.  end  reel  est  to  toxee*  Section  1003b  h*-s  reference  to  the 
one  per  cent  interest  ponolty  nd  not  the  collector*  :■  oo..  missions* 

Th©  foes  of  the  cell  c to?'  for  coll  otinr  the  r- llro  d t-  x is  pr ©Tided 
for  in  Section  10044  and  rorort  should  bo  i - do  to  th  t section  for 
the  ooort  inment  of  such  foes* 

Very  truly  yours. 


Carl  C.  bin;'’ ton, 
s s 1 s to  n t t tor  no  y-Gone  ral 


proved: 
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CRIMINAL  COST 


- state  must  pay  the  cost  accruing  on  fail"  3 
to  convict  on  penitentiary  charge. 


March  7,  1933. 


Hon.  James  K.  Keith 
Prosecuting  Attorney 
Iron  County 
Ironton,  kissouri 

Dear  Mr.  Keith: 

Answering  your  letter  of  February  List,  in  which 
you  state  information  was  filed  charging  that, 

* * * one  Oscar  Payne  aid  then  and  there 
wilfully,  unlawfully  and  feloniously  use  and 
operate  a still  and  worm  in  the  process  of 
distilling  and  manufacturing  for  sale  certain  • 
intoxicating  liquor,  to-wit,  one  half  pint 
of  corn  whiskey,  contrary  to  the  form  of  the 
statutes  in  such  cases  made  and  provided  and 
against  the  peace  and  dignity  of  the  State.*” 

1 

Then  you  stated  the  case  was  tried  at  said  term  and  resulted 
in  a mistrial;  then  after  several  continuances  a nolle 
prosequi  was  entered.  The  question  arises,  "whether  costs 
should  be  paid  by  the  state  or  the  county”,  and  you  further 
state  that  you  thought  it  ought  to  be  paid  by  the  state. 

The  offense  was  committed  under  the  first  offense 
described  in  Section  4525  R.  S,  Mo.  1929,  which  says, 

"If  any  person  shall  use  in  this  state  any 
still,  worm,  doubler,  or  other .distilling, 
or  brewing  equipment  or  utensils  whatsoever, 
in  the  process  of  distilling,  brewing,  or 
otherwise  manufacturing  any  intoxicating 
liquor  for  sale  or  transportation  for  sale 
contrary  to  the  provisions  of  this  article, 


Hon.  James  H.  Keith  § £ 


he  shall  be_  deemed  guilty  of  a felony, 
and,  upon  conviction  thereof,  punished  by 
imprisonment  in  the"  state  penitentiary" for 
a term  of"  two  years \ * * * v" 

This  offense  that  the  defendant  was  charged  with,  of  course, 
he  pleaded  not  gui lty , that  made  the  issue  plain  and  un- 
equivocal. TThe  fact  that  another  minor  offense  is  mentioned 
in  the  latter  part  of  that  section  is  utterly  immaterial.} 


Section  38£8,  R.  S.  Mo,  1929,  states  that, 

"In  all  capital  cases,  and  those  in  which 
imprisonment  in  the  penitentiary  is  the 
sole  punishment  for  the  offense,  if  the 
defendant  is  acquitted,  the  costs  shall  be 
paid  by  the  state;  * * * !rff 

These  two  statutes  are  clear  and  unequivocal.  Under 
one  he  was  charged  with  a felony,  or  a penitentiary  offense, 
and  the  other  says  if  the  defendant  is  acquitted,  the  costs 
shall  be  paid  by  the  state.  The  dismissal  of  the  case  against 
the  defendant  was  an  acquittal  and  in  the  language  of  Judge 
Graves , 


"To  our  mind  the  statute  itself  is  clear 
and"  plain."  In  fixing  the  cases  for  which 
the"  State  shall  be  liable  for'  costs,  in 
that  it  says:  *In  all  capital' cases , and 
those  in  which  imprisonment  in  the  peni- 
tentiary is  the  sole  punishment  for  the 
offense,  if  the  defendant  is  acquitted, 
the  costs  shall  be  paid  by  the  State. * " 

State  ex  rel  v.  Geo.  Hackmann,  State  Auditor,  30£ 

Mo.  £73,  1.  c.  £78  - 279. 

Ring  v.  Vogel  raint  Co.,  46  Mo.  Ap.  374  1.  c.  377. 

My  opinion  coincides  with  yours,  and,  it  is 
my  opinion  that  the  state  is  undoubtedly  liable  for, 
and  should  pay,  the  costs  in  the  case. 

Very  respectfully. 


GEO.  B.  STROTHER 
Assistant  Attorney-General. 


APPROVED : 


GBS :EG 


roy''mck:ittrick 

Attorney-General. 
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IN  RE:  Pool  Halls j Requirement  Tor  license  by  County  Court, 

/»  ’ , /) 
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HOn,  A*  I # Xe  !.  It* 

Pr o c seating  Attorney, 
e r c or  County , 

Price eton,  ’lie scuri . 

Rear  dir:- 


a membership  xee  is  co.-.  oc  a 


this  office, 

without  a 
in.  ’"Rich 

to  defray  rent,  wear  and  tear  on 


Tins  tables,  etc.  You  then  continue  by  saying  that,  in  the 
instant  case,  as  a mat  , or  of  fact,  turs  is  no  member  ship  foe 
out  chat  there  is  on  under  ; h . ..ndi^g  that  the  patrons  of  tne  hc.li 
shall  the  manager  v.:o  and  one-half  cents  pox  cue  at  the 

end  of  each  game. 


Section  14372,  R. 


h Mo.  19 33  states: 


» COUNTY  COIiiv?  TO  LIC ORIS  Kh  R'Rl . OF  IJIb  XARO 
.he  comity  court c shall  have  povrer  to  license  the 
keepers  of  bill i or  I table  pigeonhole  tobies,  jenny 
lind  tables,  and  all  oth  r tables  kept  and  used  for 
teaming,  upon  which  b 11s  and  cues  are  used.  At  each 
"the  cl ext  of  "’ll  court  shall  prepare  and  de- 


rm. 


mi 

:I  CO 

1 by  tL 

of 

ilC 

kco 

-5-  p 5 

u - * ■> 

bo 

'if: 

blank  li senses  fox  ■ 
irib ciors  n on ; i on 0 d, 
direct,  which  shall 
tested  by  the  sell  of  h.e  court.  • 

rh e only  exception  to  thi s is  J ■ a t i 0 n 14280,  R.  0 * ho . 19 3 9 : 

I ia  11  no t a; vj! y to  a ny  pex~ on 
iveto  residence  any  one  of 


" 2X0  :h’  "ION  0 — fill  a c: tap*  ex  s 
h ving  set  up  in  hi  ? 01  n, 


such  tables  >ac:i  si  oaod  in  section  14273,  when  used  for 

n -h  *F  \ . a ’i  'F'I.Wt  1 If 


hie  own  private  use,  and  f 
and  upon  which  no  ch  -x/; c i 


r sue  1 

unde  j 


s of  hi 3 family, 
’or  playing.  " 

. .i.  . ■ '■  0 , I ' . o • A. 

decided  May  2nd,  1 SI 0 i n t '.  ■ . ' an  0 City  Co ux t of.  App e si  r 


In.  the  case  of  tato  v.  ••  it',  ltd  .■  • 


346, 

the 


do  fondant  was  tried  ml  c.  ..v-c 
with  having  kept  a oil  .iar  : a: 
was  made,  either 
bill  i ax  d t abl  e . 


. I 0 n an  i : ho  moot  ion  c ho  x ; ;i  n •-  h i n 
1 : ■ i th  <jt ' lie  once . IT  o charge 

direct].;  or  Indirectly  for  the  use  of  the 
In  affix  l:r  V.:o  conviction.  Judge  Broad  his  hoi 


Rq  n.  • A. 


K -:;l  y 


'rch  11,  1913, 


“The  /act  that  defend'' Jit  made  no  charge  to  the  patrons, 
of  his  business  a-s  a me  chant  for  bh '>  use  of  hie  table 
for  playing  frames  of  billicr-.'.c  thereon  rn,s  immaterial. 

It  vrr.s  permitting  the  olaying  of  ouch,  gaums  by  defendant 
as  the  kcepeaf  of " th '.  t -loo  trithout  a license  therefor 
tthat  the  statute  couroreuended.  Had  he  be  on  licensed 
as  such  heap-  r lie  would  hav  ..•  been  authorised  to  have 
charged  for  the  use  of  Ids  tables  or  he . could  h&ite 
p..  mitt  eel  the  use  free  of  charge  to  his  patrons  although 
the  statute  is  silent  as  to  that  .matter.  It  was  the 
business  the  fiegielaiurc  had  in  vi-^n  an-i  not  whether 
the  licensee  realised  any  profit  from  it,  yet  the  pre- 
aumpiioii  v-ouxd  he  that  no  person  would,  go  to  the  expense 
of  “setting  up  and  . vai  .tainin  for  use  billiard,  tables, 
without  ho  expected  no.  ;e  compensation,  therefor*  “ 

This  case  has  never  been  overruled  and  is,  in  our  opinion,  the 


lan  in  jbecouri  today.  VM1 


.vte  is  intends  to  regulate 


the  business,  it  is  also  a reu-nrie  • ?a  !rot  and  this  f act  should 
he  hoot  in  .-.dud  in  inuarpretiu  ; -.he  - ' “ 


b - r t v v.  o -J 


I n t h o s'o a e ic e of  Hi s sour i can c- 3 dii'cctl y d c c i din g the  po in t i n 
reference  to  uool  hollo  cue rati nr  as  olvba,  decisions  from  other 


states  may  he  illuuinmia  g* 

In  tbs  c ass' of  State  v.  County 
syi  1 E.hus  Ho . 1 7 : 

i)  O n 


>i  & V * Stm  1 i ll  ? 


Olvd,  (Texas)  173  h.VT.  570, 
8,  levying  on  o ©cup at 1 1 


art.  7305,  sec. 

., a;-:  on  every  pool  or  b i 1 •.  i • i r l £ c hi  e uc o j.  for  p to f i t 
and  pro  v i T i kg  that  a t :c  1 c u s c i % n c am : . c tjan  ■ i tli  ar.y 
nr  inking  saloon  or  other  place  of  btr-in  coo  where  into  sel- 
ect i mg  1 i ciuor s ar a so  1 d c x i v e n a .*?  ■ y shall  be  re  : arded 
as  used  for  profit,  * ooc  not  inp-o  e aho  tan  on  r bona 
fide  inco rpo rat  ed  a oci al  club , v*hi oh  raintai no  1 11  ■ i ard 
tables  in  its  clubhouse*  for  the  free  use  of  its  members 

lot  a saloon  and, 

even  though  intoricati 


not  a “place  of  busi  e 
the  place  where  one  co 
view  of  financial  ;yv-.( 


auper,  ct.  514,  holding 


The  case  of  Union  ague  v.  laa  I 
that  a “socle*  club  ic  vut  r i.v;  red  to  nay  a too:  under  the  A/>t  of 
Hay  35,  ISO 7,  P,  f,,  144,  as  a ::  ‘ 

cr.  be 


JtuUSE 

is  : 

. ep  or  i? 

are- 

which 

in 

; hi  ^ 

ti:  ’ 

as  co; 

ntro! 

v;o  r di . 

-fly 

said 

! 3 ■ m it 

is 

■-  iff  a: 

r y\  4 

s . J Vv 

Pa. 

od  t-O 

pay 

■or  of 

a o', 

sold  therein,  is 


in  that  statute 


1 :0  £ 


tiro  cud  labor  with  a 


for  purposes  of  profit 

1 i o 


explained  in  the  sane  manner  as  the 


cr  V) 


Hon.  kelly 


srch  II,  13Eo 


Terns  c i\ "•  c in  that  the  staHrtrr;?  here  0X^0  cent emulated  a Milliard 
o r n o >1  to ci::  for  purr o sea  of  . r e 1 1 1 . 

Thecas  s of  bt  aa  « ex  re  I . Olay  of  vri  nr  --  v . j-’ri  '-no  ’ l eer  eat  i on  C lub , 
r''%Z  I-I . . SVG,  1 IT  eh . 7 <-  0 , icx  ho  v:  g a . r , i n our  o p ini  on , dire  o 1 1 y 

in  point.  Judy  2 Hackle  dye  in  that  cans  held: 

;rUitiG3  of  the  second  c 1 r- a hc.y s a: > th o r i t , under  t ■ >o 
provisions  of  S ecti on  I'. -Id  , ;oa:  . * t.  13. '9,  to  enact 
ordinances  to  license  * x ■■.padair  or  prohibit  boaliiv; 
alleys;  and  a boniiny  r.l'ioy  cpe  to  the  public  noon 
na;a- ent  of  a fee  or  d harps  in  not  erceaot  fron  the 
; ^revisions  of  each  or  'ir,  races  hoc ’nine  it  in  i;  corpora/,  od 
and  o ’grated  xuidar  the  mao  of  .price  of  "deer ration 
Club . “ 

e conclude  from  the  stateaeut  of  the  or  pan  is  at  ion  and,  operation  of 
the  club  as  here  presented  that  it  to  palp  "hi  y a device  to  evade  or 
i i requirement sfot  "■"  and  the  regulatory  provisions 

of  the  statute.  It  i:  the  opinion,  of  ttir  office  that  polices  a case 
cam.®  crediso-ly  Within  the-  no:  ration  provide  I for  by  lection  l-'GiiO 
T. . 3.  do.  1833,  keepers  of  bilhtard  tables,  pool  hal ' r.  and  th  like 
met  be  lice  sed  by  the  County  court;  and  that  the  case  are  rented 
to  us  by  you  do  or  not  com  vrifckiii  the  exesv.tic-r  and  that  a.  license 
to  ocelots  is  x’ : u"' ir eo. . 

o regret  that  ve  cannot  &lvo  yea.  a dcfh.  it.:  opinion  as  to  the 
American  legion  Hell,  b t y xr  ram  not  fvra  - o h a 1 ua  laitb  sufficient 
facts  upon  mien  to  base  an  opinion. 

Vera  truly  yours, 


JOHd!  P KOHd.hd 

.'.ssistnu  t At  tor  .a:  a v 3 ' n ■ i 1 r.  I 


jvn i/tah 


APKIOVIH: 


rot  : c^Xdf.-.iu.: 

At  t ornsy  Gen oral 


"V 


f 1 


SCHOOL — Majority  of  TAX  PAYERS  voting  at  election  under  ^ 
Sec,  9235  R,  S.  Mo.  1929,  increases  tax  levy. 


Marcn  35,  i933 


Ur.  0.  A.  Kamp, 
Prosecuting  Attorney 
fj  A.  H.  Drunert 
Jones burg,  Missouri 


Dear  sir: 


Your  letter  of  Marc a 31,1935  at  hand  wanting  an 
o inion  relative  to  the  construction  of  Section  9235  R.  3. 

: o.  1929,  wherein  the*  proposition  to  increase  taxes  is 
biiag  r^tey  t th:  voters  of  laid  Mbool  1 trict. 

In  reply  will  say  the  statute  subject  to  the 
maximum  provided  by  the  construction  states: 

****  shall  subnit  to  the  voters  of  said 
school  district  who  are  tax  payers  of 
such  school  district, *** whether  the  rcte 
of  taxation  bo  increased  a proposed  by 
said  board, •••and  if  a majority  of  the 
voters  who  are  taxpayers  voting  at  *--uch 
election  on  the  proposition  to  increase 
levy  eh  all  vote  in  favor  of  such  increase, *m* * 

You  will  note  the  statute  repeat e<ily  says: 

"The  majority  of  the  tax  payers  voting 
at  such  elections." 

Tax  Payor  has  been  defined  as  one  who  owns  either  real 
or  personal  property  liable  to  assessment  and  taxation  in  the 
district. 

The  theory  of  the  law  is  that  nls  interest  is  so  great 
that  he  will  exercise  his  discretion  in  voting  for  the  best 
interest  of  the-  district. 

"No  strict  and  technical  construction  is 
to  be  put  upon  the  statute  Involved,  nor 
is  a strict  and  technical  compliance  with 
it  to  oc  exacted  of  the  "plain,  hondst. 


Hon.  0.  A.  Karap 
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March  25,1933 


worthy  citizens,  not  specially 
le-rned  in  the  law"  in  the  performance 
of  their  duties  under  it." 

State  ex  rel,  Jones  366  tio.  l.o. 

301 

State  ex  xel.  Job.  305  Mo.  l.c. 

34. 

"The  laws  affecting  the  organization, 

functions,  and  powers  of  the  school 
district  are  not  to  ct  strictly  construed. “ 

■State  ex  rel.  School  fli  trict 

236  3.  n.  l.c. 830 

Stete  ex  rel.  Coxaahan  v.  Jones, 

366  Vo.  151  l.c. 201. 

In  view  of  the  foregoing,  it  is  our  o pinion  that  the  tax  pay- 
ers are  th,.  qualified  voter i in  this  instance  because  it  limited 
it  specifically  to  tax  payer::  under  that  particular  section  9225 
R. 3.  Mo.  1229. 

Ordinarily  unlees  so  United,  Section  11  of  Article  10,  of 
the  Jtate  C nstitution  on  a two  third  majority  vote  could  increase 
but  as  stated  above  this  particular  Beet  ion  cute  down  the  iaaiorltv 
of  the  ta  : mayors  instead  of  wa  two  t ird  vote  of  the  people.  * 


Respectfully  yours, 


Assistant  Attorney  General. 


AhPROV  D 

ROf  McKITT  iICK 
Attorney  General. 


GXIMXMAI*  COSTSi  Physician's  service  ordered  by  state 

to  examine  defendant  not  part  of 
State's  coats, 


day  5,  1933 


honorable  Kobert  * Hawkins 
Prosecuting  Attorney 
Pemiscot  County 
.arutherevl lie , *1 as curl 


V 


FILED 


Dear  sir: 


This  is  to  acknowledge  your  letter  which  Is  as 

follows  t 

"At  a recent  trial,  the  Circuit  |udge 
ordered  on  application  of  the  State  that 
certain  physicians  go  examine  a defendant 
for  the  purpose  of  determining  whether 
or  not  eald  defendant  was  able  to  come  to 
court  and  meet  the  charge  against  him. 

Please  advise  if  it  is  possible  to  allow 
the  physicians  pay  for  the  service)  and 
If  so,  how  can  the  cost  be  entered  so 
that  the  Auditor  will  allow  same" * 

Xou  have  not  stated  enough  facta  In  your  letter  and 
for  that  reason  we  will  have  to  assume  certain  premises. 

«e  assume  from  the  context  of  your  letter  the  following! 
first!  That  the  defendant  was  on  bond*  Second!  The  pur- 
pose of  the  examination  was  to  ascertain  his  physical 
con :lt  ton  solely.  Third!  That  the  charge  against  him  was 
punishment  solely  by  Imprisonment  In  the  penitentiary, 
fourth!  That  the  defendant  was  convicted. 

Our  opinion  Is  determined  from  the  premises  that  the 
pay  for  the  service  should  be  chargeable  to  the  State  and 
not  as  part  of  the  defendant's  cost.  e therefore  treat 
it  from  the  stand  point  of  whether  it  is  chargeable  to 
the  state. 

tfe  have  searched  the  statutes  and  find  none  that 
permits  the  State  to  pay  as  costs  for  such  service  rendered 
as  sat  out  In  your  letter. 


o nor  able  uobert  tf.  iawicl  *s 


3- 


May  5,  1933 


One  la  not  entitled  t>  a fee  unless  he  can  point  to  a 
statute  ezpxesnly  allowing  the  6 me.  The  2w  o nf err lmr  such 
right  must  be  etrlotly  construed  because  of  statutory  origin. 

In  the  case  of  Jt  te  v.  Union  frust  Company,  70  f<o.  A. 
l.o.  31b,  the  court  said! 

*.te  repeat,  as  we  have  decided  In 
several  cases,  4 that  the  entire  sub- 
ject of  costs,  la  both  civil  and  criminal 
cases,  la  a matter  of  statutory  on  ot  anti 
that  all  suon  at  tutes  mtst  be  strictly 
Ova -trued,  and  that  the  officer  or  other 
£S£SS&*  uX&k&ki  .CSL^LJ  wnioti  rre  contested, 

■sust  be  able  to  Alt  his  finreer  on  the 
statute  aut- tor  17.1,4,  tuelr  taxation. 4 
ding  v.  Vogel,  48  Mo,  A p.  3747" 

dec  also:  Jtate  v.  *offord,  116  330. 

Stats  ex  rel,  v.  Oliver,  118  Mo.  188. 

It  la  our  o lnion  from  :he  above  and  foregoing  that  In 
view  of  no  statutory  .provision  expressly  all  owing  lame,  th*t  It 
la  not  a proper  ch  rge  for  the  Jtate  and  thus  we  find  no  way 
th  t the  cost  of  same  may  be  enter  d so  thit  the  Auditor  will 
allow  It. 


eh  vo  reached  our  conclusion  as  to  the  liability  for 
tne  payment  of  this  as  costs  in  a original  case  as  being  strictly 
a statutory  one,  and  the  question  of  justice  or  Injustice  to  the 
physicians  In  not  being  paid  for  their  « rvtooa  la  not  a matter 
for  consideration  nere. 

Trusting  this  answers  your  lncjulry,  we  are 


Tours  very  truly. 


APPduV  ‘.d 

Attorney  General. 


JAMKJ  h.  HOaV  ,iOJTKb 

Assist  nt  At  tor  » o<mer  1, 


: 


Township  collectors  must  :iO  count  for  funds  due  at  ate  and  County 


Honor*  le  A.  h.  Kelly,  Jr. 
Pro  routing  > ttorne^ 

Keroer  County 
i'xl'icetoa.  Hi 3 our  1 


Dear  jlx: 

Tula  is  to  acknowledge  your  letter  of  bay  13b. f 1933, 
wld oh  la  as  follows: 

'’Throe  banks  In  Meroor  County  have  been 
open  under  such  restrict  one  that  several 
township  collectors  ■ re  un  b e to  with 
iiraw  thereujon  the  amount  of  their  ool  lections 
which  la  now  due  the  it  te  and  County.  Theae 
men  have  good  bond an  n,  but  the  County  Court 
does  not  deem  It  neo  npary  to  bring  suit  on 
the  bunds  of  the  several  collectors  In  view 
of  the  fact  that  the  bonks  in  question  'will 
probably  be  able  to  pay  the  . oaey  within 
a few  weeks  or  at  least  the  Court  will 
know  whether  said  looney  can  be  paid  within 
that  time. 

Tne  four  collector  s ure  willing  to  pa  over 
to  the  tate  lt*i  part  of  the  funds  and  the 
County  Court  Is  d slrous  of  knowing  win  ther 
th  t could  be  permitted  nl  whether  or  not 
lu  view  of  the  prenlsea  it  could  poet  one 
action  ag  Inst  the  oolleoto  a and  their 
bondsmen  for  the  county  fund  * due.  HI  ease 
give  me  your  o inion  on  this  \iestl  n.  ’ 

sections  13333  and  13337  a.  Mo,  1939,  pertain  to  the 
settlements  of  town  hip  collectors  and  the  , rocedure  therefor, 
and  provides  a penalty  for  the  failure  to  settle.  e shrill 
net  out  parts  of  these  sections  that  arc  relevant  to  your  In  rulry 


Hon.  A.  p.  Kelley  Jr.  — >•  .Time  8,  L933 


Jeotlun  123d3  tjrovldesi 

"Tlie  to  vneblp  collector  of  each  township 
shall.  at  tho  torn  of  the  county  court  to 
ue  held  on  the  fir  ?t  Monday  In  March  of 
each  ye  tr,  stake  a final  settlement  of  his 
aooounte  with  the  county  court  for  state, 
county,  toltool  and  township  taxes"  * • ■ 

He  nhall  also,  on  or  before  the  twentieth 
day  of  Fjax oh  In  e ch  y ar,  make  a fin  1 
settlement  with  the  tomrthlp  board.*  • ■ 

If  any  township  collector  shall  fall  or 
refuse* 

to  pay  over  the  state  and  oounty  taxes*  • 
the  county  court  shall  attach  him  until  he 
ehall*  ••••*•••••••••••• 

pay  over  the  money  found  due  front  hi ; u * * * * 

-action  1 1337  provides: 

"The  to.mahip  collector  shall,  on  or  before 
the  fifth  day  of  eaoh  month,  make  out  ;md 
file  In  the  of  floe  of  the  dark  of  the  oounty 
Oourt  a statement.  In  writing,  shoeing  the 
amount  of  t xea  oolloted  by  him  fox  state, 
oounty,  school,  road,  to/rnohlp  and  all  other 
purposes  auxin,'  the  preceding  month,*  * • • 
on  or  before  the  tenth  cay  of  each  month  the 
township  collector  shall,  after  deducting 
hi  a commissions,  py  over  to  the  oounty 
treasurer  and  ex  officio  oolleotor  al  1 :?t  te 
nd  oounty  taxes  collected  by  him  during  the 

preceding  . nth.*  • • 

If  any  tomehtp  collector  •"•*•*••*• 
shall  neglect  or  refuse  to  pay  over  to  the 
county  treasurer  and  ex  officio  col.eotor  the 
state  and  cunty  taxes  collected  by  him  during 
the  previous  month'  ••**•••**•*•• 
the  oounty  olerk  shall  lusnedl&t  ly  after  ;uoh 
default,  and  not  later  than  the  fifteenth  aay 
of  the  month  in  whloh  such  stater  tent  ws  or 
should  have  been  raude,  certify  such  fact  to 
the  state  auditor  and  tJv  roaeo  it  lux  attorney 
of  the  county;  nd  the  state  auditor  and  the 
prosecuting  attorney  ahull  proceed  ag-  last  ouch 
defuultln.  township  oolleotor  In  th*i  same  i . uner 


Hon*  A.  !»•  Kelloy  Jr 


•ruue  0,  1933 
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ae  la  provided  by  deotlou  9938*  * * 

Any  county  clerk  falling  to  perforu  Jiy 
of  13m  duties  devolving  upon  hln  by  virtue 
of  tills  seotlon  avail  be  11-  bid  to  all  the 
penalties  lnfllot  ^l  by  section  9938  for 
falling  to  perform  th  duties  enumerated 
In  sections  uu37  and  9938,  -tad  It  shall 
be  the  duty  of  the  county  clerk  to 
certify  a oo  y of  a oil  monthly  ^ tat  an  wit 
to  the  state  auditor.*  • * 

•notion  9938  H.  3.  Mo.  19  :9,  oado  as  follows* 

"If  any  county  ool  eotor,  or  ex  offlolo 
county  ooll.aotor,  shall  fall  or  refuse  to 
nay  the  tfixca  aid  licenses  into  the  st  te 
and  county  treasuries,  ia  provided  in  the 
precedliig  section,  lie  sliaH  forfeit  hie 
oo»;i«-:l.MW  th-  .'eon,  uid  in  ari.  it  ion  the  oto 
shill  pay  a amity  of  ten  por  cent,  on  the 
amount  thereof,  and  it  ahull  be  tho  duty 
of  the  state  auditor  to  issue  a distress 
warrant  for  suoh  state  taxer;  and  penalties 
within  thirty  days,  as  provided  by  las. 

It  shall  be  the  duty  of  the  prosecuting 
attorney  to  prooe*  d,  within  t ilrty  days, 
to  collect  such  county,  school,  road  ■ nd 
iamlolpal  taxes  by  suit  on  the  official 
bond  of  suoh  default In  : oolluotor. 4 

Prom  the  reading  of  these  three  tactions  It  will  be  noted 
th  t the  et  tutus  make  It  toiadritory  upon  ail  parties,  therein 
mentioned,  to  comply  situ*  tit-  strict  provisions  of  same. 

If  the  to  n.Piip  collectors  do  not  pay  the  mutiny  over  as 
provided  by  th-  statutes,  supra,  than  suoh  oollaoton  e.  uld  be 
a: 'finable  tv  the  penalty  therein  1 .posed.  It  Is  true  that  abnormal 
banking  oondltious  exist  and  »rh  ps  no  fault  of  tits  collectors 
that  taxes  ool  eot  tl  by  thara  and  deposited  in  bank  and  such  arc 
not  now  available  because  of  same-  being’  on  a re-  tr Voted  basis, 
yet  the  law  does  not  provide  for  <aioh  on  exception  for  their 
failure  to  account  for  th  funua.  'hen  a to  unship  ool -^*c  tor  takes 
upon  hlneelf  the  duties  of  hlc  office  he  nu  t a«e  to  It  that 


Hon.  A.  i‘,  Xelley  Jr 


Juno  j.933 


moneys  that  oorae  to  his  by  virtue  thereof,  shall  reach  the  >laee 
It  la  design  ted  to  go  as  required  by  statute*  The  duty  to 
aocount  for  the  funds  la  the  roepousibi Hty  of  the  township 
collector* 

Tou  will  note  tht  the  county  clerk  has  duties  devolving 
upon  him  if  the  fun. a are  not  paid,  and  the  county  treasurer 
and  ex  offlolo  collector,  and  the  at  te  auditor, r*nd  you  also  as 
prosecuting  attorney*  Thus  if  the  statute  le  waived  as  to 
toroshlp  collectors  It  w^uld  only  be  easonable  tint  the  duties 
to  be  perfornod  by  the  other  of  floors,  mentioned  th-  rein,  should 
also  be  abrogated* 

Xt  Is  therefore  our  o ini on  fro  the  above  und  foreg  ing 
that  the  statutes  (being  mandatory)  do  not  permit  the  county  or 
the  state  to  salt  for  the  funds  collected  by  to^nsidp  collectors, 
and  that  oollsotlcm  for  sucji  sn.uld  be  instituted  as  set  forth 
In  the  statutes* 


Tour  a very  truly. 


J ..  IDMMMT 

Assistant  Attorney  General. 


APPHOVSD 


“rrmi^rra? — 

Attorney  Ueuarl. 


J HI  tt 


Public  officer  appointing  child  in 
office  who  is  not  appointed  to  an 
official  position  and  who  is  not 
rendering  service  in  an  official 
capacity,  does  not  violate  Section 
13,  Article  14  by  having  son  render 


NEPOTISM 


October  3,  1933 


:;r.  John  . 1'eith , 

Prosecuting  Attorney 
I ronton,  ! i-souri. 


are  in  receipt  of  your  letter  in  which  you  inquire 


a?  follows 


H1  am  informed  tiat  according  to  same  ne^sppner 
item  which  I did  not  see,  you  hove  ruled  that  the 
county  collector  co^es  under  the  Nepotism  provision 
of  the  State  Constitution. 


The  Collector  in  my  county  has  his  son  employed  in 
his  office,  or  at  least  his  son  works  in  the  office, 
but  under  the  law  if  he  npys  him  he  does  it  out  of 
his  own  money,  as  the  law  allots  him  no  deputy  and 
ther  fore  the  deputy  could  not  be  oaid  out  of  ublic 
funds . 


It  hoe  br-en  my  opinion  that  in  a case  like  tuis  the 
officer  would  not  be  violating  the  yenotism  provision 
of  the  Constitution. 


In  my  own  case:  I am  as  you  know  Prosecuting  Attorney 
of  this  county.  )ly  eon  is  my  stenographer,  is  single, 
lives  with  me  and  I nay  him  out  of  my  own  money,  not 
being  allowed  anything  out  of  countv  funds  for  such 
umose.  I do  not  understand  I would  be  viol- ting 
the  law.  '.fill  you  nlesse  let  me  have  your  opinion  with 
reference  to  the  CoVector  and  my  office  under  those 
facte?" 


rticle  14  of  the  Constitution  of  iesouri 


"Any  nublic  officer  or  employe  of  this  State  or  of 
any  political  subdivision  thereof  who  shell,  bv  virtue 
of  said  office  or  employment,  have  the  right  to  name 
or  appoint  any  person  to  render  service  to  the  9t~te 
or  to  snv  political  subdivision  thereof,  and  who  shall 
na:;e  or  appoint  to  such  service  any  relative  ~ithin 
the  fourt  degree,  eitaer  by  consanruinitv  or  affinity 
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ehsai  tuereby  forfeit  ila  or  her  office  or  e nloyment. 11 

Under  the  aoovc  Section  of  the  Constitution,  any  officer 
who  names  or  appoints  any  person  within  the  fourth  defree  to 
render  service  to  the  State  rakes  . imself  liable  to  forfeiture 
of  office.  '?e  believe,  however,  that  the  proper  construction 
to  be  Placed  unon  the  constitut ional  revision  -enns  that 
such  person  ‘■aist  be  appointed  to  hold  an  official  position 
existing  under  the  levs  or  Constitution  of  this  State.  e 
do  not  believe  that  the  test  is  whether  or  not  the  appointing 
officer  be  on  a salary  basis  or  a fee  basie.  The  test,  a s -re 
unde  re tend  it,  is  whether  or  not  the  person  is  appointed  to 
f il  an  official  position  -nd  as  such  to  render  service  to  the 
State  in  such  official  capacity,  hhere  a public  officer  has 
in  his  office  a member  of  his  family  who  does  not  occupy  an 
official  position,  nor  as  such  render  service  to  the  State, 
but  ”'hose  services  are  rendered  personally  to  the  officer  by 
rerson  of  the  family  relationship,  *e  do  not  believe  that 
suen  situation  comes  within  the  provision  of  Section  13, 

Article  14. 

The  father,  as  such,  in  entitled  to  the  services  of  vie 
unemancipated  children.  That  -oil  recognized  rule  is  ex- 
pressed in  29  Cyc.  1623,  where  it  is  said: 

"The  father  is  the  need  of  the  family.  He  is  en- 
titled to  the  services  and  earnings  of  the  children 
so  long  os  the  latter  are  legally  under  his  custody 
or  control  and  unemancipeted.  fl 

A child,  tie  ref  ore,  performing  service  for  his  Parent 
is  performing  service  to  which  the  father  is  legally  entitled. 
So  long,  therefore,  as  the  child  is  performing  service  for 
the  parent  and  is  not  performing  service  in  an  official 
capacity  to  the  ^t^te  of  ioeouri,  it  is  our  opinion  that 
such  situation  does  not  cause  a violation  of  Beet  ion  13, 

Article  14. 

It  is  tie  ref  ore  the  opinion  of  this  Department  that  if 
tne  collector  of  vour  county  has  his  son  work  ins  for  him  -er- 
e on  ally  and  not  as  an  official  and  nays  him  out  of  hie  personal 
funds,  the  collector  has  not  violated  the  said  const! tutionr.l 
provision  because  said  son  is  not  rendering  service  to  the 
State  in  an  official  capacity,  but  is  rendering  service  to 
n is  father  personally. 

Tne  same  answer  applies  to  the  inouiry  respecting  your 
office.  The  fact  that  you  use  your  son  in  your  office  as 
your  stenographer  and  nay  him  out  of  your  personal  funds 
is  not  in  violation  of  Section  13,  Article  Id  because  the 
eon  is  not  appointed  to  an  official  position  and  is  not 
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rendering  service  to  the  State  of  Missouri  in  an  official 
capacity,  but  is  renderin;  service  to  you  oeroonally  to 
which  service  you  are  legally  entitled. 


Attorney  General. 

FWH:S 


OFFICERS,  SOLDIERS  AMD  MARINES:  Right  to  Tote  In  Missouri 


Honorable  Ray  L.  Kay 
Prosecuting  Attorney 
Moniteau  County 
California,  Missouri 

Dear  Sir* 


Tour  request  for  an  opinion  dated  October  16,  1933 


was  as  follows* 


"Colonel  John  A.  Paeglo  who  is  Boon  to  he 
placed  on  the  retired  list  of  Officers. of 
the  United  States  Amy  has  asked  me  if  he 
will  be  entitled  to  vote  after  retiring 
fro®  active  Service  IK  the  arsqr* 

Does  the  provision,  or  exception,  in  sec- 
tion 10178  a.  8.  1939  "That  no  officer, 
soldier  or  marine  in  the  Regular  &nsy  or 
navy  of  the  United  States,  shall  he  entitled 
to  a vdte  at  any  election  in  this  stats" 
apply  to  officers  in  the  Reserve  Corps  or 
Officers  on  the  Retired  list,  or  does  It 
mean  only  those  engaged  in  active  service 
of  the  Army  and  Navy?  I presume  It  all 
depends  on  the  eons turct ion  placed  on  the 
word  <IM'*  I also  assume  that  officers  of 
the  Reserve  Corps  and  on  the  Retired  list 
are  officers  of  the  United  States  army  or 
navy*  Mill  you  please  give  ms  your  opinion 
on  this  matter** 

Section  3,  Article  8,  of  the  Missouri  Const 1 tut ion  was 
adopted  February  38,  1934  end  provides  as  follows* 

•All  cltisena  of  the  United  States,  in- 
cluding occupants  of  soldiers1  and  sail- 
ors* homes,  over  the  age  of  twenty- one 
years  who  have  resided  in  this  stats  one 
year,  and  in  the  county,  city  or  town 
sixty  days  immediately  preceding  the  si** 

action  at  which  they  offer  to  vote,  and 
no  other  person.  Shall  be  entitled  to 
vote  at  all  elect ions  by  tha  people;  pro- 
vided, no  Idiot,  no  Insane  person  and  no 
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person  while  kept  In  any  poor-house  at 
public  expense  or  while  eonflaed  In  any 
public  prison  shell  be  entitled  to  vote, 
and  persons  convicted  of  felony,  or  erlae 
connected  with  the  exercise  of  the  right 
of  suffrage  nay  be  excluded  by  law  froa 
the  right  of  voting** 

Section  9,  Article  8,  of  the  Mleaourl  Constitution  pro- 
wides  as  follows: 

"Qualified  electors  absent  fron  the  state 
on  military  or  naval  service  shall,  and 
Qualified  electors  absent  fro*  their  coun- 
ties but  within  the  state  nay,  be  enabled 
by  lnw  to  veto  at  general  or  epeolal  elect- 
ions.* 

Section  10178  R.  8,  of  Ko»  1939,  provides  as  follows: 

"Every  sale  citizen  of  the  United  Btatea 
end  every  male  person  of  foreign  birth  who 
nay  have  declared  hie  Intention  to  bee one 
a citizen  of  the  United  States  according  to 
law,  not  less  than  one  year  nor  more  than 
five  years  before  he  of fere  to  vote,  who 
le  over  the  age  of  twenty-one  years , poss- 
essing the  following  qualification*,  shall 
be  entitled  to  vote  at  all  elections  by  the 
people;  First,  he  shall  have  resided  in 
the  state  one  year  immediately  preceding 
the  election  at  which  he  offers  to  vote; 
second,  he  shall  have  resided  in  the  oounty, 
city  or  town  where  he  shall  offer  to  vote 
at' least  sixty  days  lnzedlately  preceding 
the  eleotipa;  and  enbh  voter  shall  vote  only 
in  the  township  in  which  he  resides,  or  If 
in  a town  or  city,  then  in  the  election  dis- 
trict therein  in  which  he  resides:  Provided, 
however,  that  no  officer,  soldier  or  marine 
In  the  regular  army  or  navy  of  the  United 
States,  shall  be  entitled  to  Vote  at  any 
election  in  this  state;  and  provided  further, 
that  no  person  while  kept  at  any  poorhousc 
or  other  aaylun  at  publlo  expense,  except  the 
soldiers*  hone  at  St.  Janes  and  the  confed- 
erate hone  at  Hlgginsvllle,  nor  while  con- 
fined in  any  publlo  prison,  shall  be  entitled 
to  vote  at  any  election  under  the  laws  of 
this  state;  nor  shall  any  person  convicted 
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of  felony  or  other  Infamous  crime,  or  of 
n misdemeanor  connected  with  the  exercise 
of  the  right  of  suffrage*  be  permitted  to 
vote  nt  any  eleotlon  unless  he  shall  haws 
been  granted  a full  prdon;  and  after  a 
second  oo eviction  of  felony  or  other  in- 
famous crime,  or  of  a misdemeanor  con- 
nected with  the  exercise  of  the  right  of 
suffrage,  he  shall  be  forever  exoluded 
from  voting.* 

Section  11,  Article  »,  u.  the  Constitutive;  of  1876  o re- 
sides as  follow#  before  the  1934  amendment  above  set  out  became 
the  lawt 


•Ho  of fleer,  soldier  or  marine,  in  the 
ular  army  or  navy  of  the  United  States, 
shall  be  entitled  to  vote  in  any  eleotlon 
in  this  state.* 

This  section  of  the  Statutes  disfranchising  officers, 
soldi  ere  and  marines  was  based  ttp.tr  a constitutional  disfranchise- 
ment of  those  foiling  in  that  olassl float Ion  prior  to  the  1934 
amendment  to  the  Constitution,  but  it  Is  to  be  noticed  that  when 
the  people  in  Missouri  voted  to  amend  the  Constitution  they  pro- 
vided in  the  amendment,  no*  section  3,  article  8,  of  said  Con- 
stitution, that  occupants  of  soldiers*  and  sailors'  hones  were 
bona  fide  electors,  and  also  by  their  amendment,  now  section  9, 
article  8,  of  the  Constitution,  the  people  provided  that  eleetors 
absent  from  their  oounty  wherein  they  maintain  their  residence, 
on  military  or  naval  service,  may  vote  am  absentee  ballot  if  the 
Legislature  sees  fit  to  eet  up  the  procedure. 


Section  10178  R.  3.  Ho.  1939  was  enacted  pursuant  to  the 
Constitution  as  it  axlated  prior  to  1934  and  in  the  exact  language 
of  the  Constitution  of  1876  as  above  eet  out,  but  since  the  con- 
stitutional amendment  changing  our  fundamental  law  as  originally 
enacted  In  1876.  this  above  section  oo  far  as  It  pertains  to  the 
disfranchisement  of  officers,  soldiers  and  marines  from  voting  in 
thle  State,  is,  in  our  opinion,  unconstitutional,  and  our  Supreme 
Court  would  so  declare  it,  if  presented  with  a case  in  point. 


When  the  people  of  Missouri  spoke  by  their  ballot,  amend- 
ing the  Constitution  of  1876,  which  provided  that  officers,  soldiers 
and  narlnes  vers  disfranchised  along  with  inmates  of  lunatic  asylums 
an  inmates  of  poorhouees,  the  noople  in  the  amendment  provided 
that  occupants  of  soldiers* and  sailors'  homes  are  bona  fide  elect- 
ors, and  they  further  provided  for  the  counting  of  absentee  ballets 
of  electors  absent  from  their  county  but  within  the  State  v -n 
election  day.  Slaoe  officers,  soldi*  * and  marines  are  electors 

for  voting  an  absentee  ballot,  and  '/  they  are  electors  If  residing 

feince 
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sldi^t  la  soldiers*  sad  sailors*  hoses t it  Is  our  opinion  that 
the/  are  electors  for  the  purpose  of  to  tin/-  a resident  ballot* 

It  is  our  opinion  that  one  engaged  In  any  branch  of 
the  el lit ary  or  naval  service,  active,  or  in  reserve  or  retired, 
is  an  elector  in  Missouri,  end  as  suoh  is  entitled  to  vote  as 
any  other  qualified  elector  when  presenting  bins elf  at  the  polls 
for  that  ourooss* 


Respectfully  subaltted. 


VIILIAK  OiR  8AWTKR8 

Assistant  Attorney  General 


APPROVED* 


roY  usnmm — 

Attorney  Generals 
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TAXATION t No  authoritbority  to  bring  suit  for  delinquent 
yj  tax  s after  July  24,  13?3 — Senate  Bill  94. 


July  22, ,1325* 


Honorable  0*  A.  Kemp 
Prosecuting  Attorney 
Montgomery  County 
Montgomery  City,  Missouri 

Bear  Sirs 


Tour  letter  to  General  McKittrlck  respecting  the 
effect  of  Senate  Bill  No*  94,  upon  the  collection  of  1 928 
delinquent  tax  s has  been  referred  to  me  for  .reply* 

In  reply  thereto,  1 wish  to  advise  that  It  is  the 
opinion  of  this  office  that  after  the  effective  date  of 
Senate  Bill  No,  94,  which  is  July  24th,  1923,  th^re  is  no 
authority  for  the  institution  of  a suit  to  collect  delin- 
quent taxes*  Accordingly,  if  it  is  desired  that  a suit  be 
brought  on  1328  taxes  it  will  h»-ve  to  be  brought  before 
July  24th*  The  new  law  provides  that  if  any  suits  are  filed 
prior  to  its  effective  date  which  have  not  been  reduced  to 
judgment  th  t it  is  optional  with  the  collector  whether  he 
shall  proceed  to  reduce  said  suits  to  Judgment  or  whether  he 
shall  dismiss  such  suits  and  proceed  under  the  provisions 
of  the  new  law.  Accordingly,  if  your  collector  desires  to 
be  sure  we  suggest  tha*.  suits  be  instituted  before  that 
date* 


Yours  very  truly 


EGhiH 


HArJOt  a.  AALINih,  Jr* 
Assistant  Attorney  General 


X uPROK.IATI0N  BILLS  —MAY  ORIGINATE  HI  EITHER  HOUSE 

>\ 


fft.  ToLuol  Kinney 

G^oafeeor  Pro  Tm 
'■i^gouri  Genat© 

J offerer*!  City,  Ho. 


Jamxxy  31,  1033 


Oaojf  fit.  ^®&2-:cnri 

The*©  :«-.3  been  rntonl feted  to  tbia  of/ loo  the  fallowing  qoafftion* 

4,0qo  an  ap-  'reparlatloa  -4 11  lo^aiy  - *1  ixxtte  In  the 
Uiuoouri  -senate  at  nuet  euo  bill  first  originate 
in  to  Hf;moo  ;f  Jtefsxeeenta  t lees?  * 


eo felon  J0  of  ArtloXe  4 of  toe  Constitution  of  ’ioaouti  nrovldra  ua 
f ilowet 


w ’no.  30#  rlcin  of  billo— ^nist  be  toad  on  three  days 

i -ill  a my  < >tlcli'y-  fee  in  otthe*  koaif  nni  net  bo 
acwndod  or  rejected  by  the  other*  and  every  bill 
ehell  be  rood  on  three  difffermfe  dnys  in  <*4*h  houee." 

eotl  n ri?  of  ^ttiolo  4 of  the  Const i fatten  of  Sfirmmsfl  * aro  video  .o 
folliraot 


rt  -ao.  -"7.  Hills  LBiofc  be  re:  .-orted  and  printed 

No  bill  shall  t>e  o naldered  far  final  peonage 
mleftft  feho  aaae  hao  boon  reported  tsxn  by  a 
ootss it  toe  and  printed  for  the  um  ox  the  raoeSxsro.8 

*octi  >n  30  of  Article  4 off  the  Cams  ti  tut  t;*n  f SHenouti  nsovidea  &e 
follows I 

*doo.  38.  Hills  mot  cental:  i but  on©  oubjeot— *e;»4ie  >tlano— title 

Ho  bill  renerel  appropriation  Milo, 

vdaioh  my  eefisrmxs  the  vr.ri>ua  oobjootri  and  aoorwte 
fox  .::nd  on  ooecunt  of  atJLoh  aoneyo  ejp©  apr reprinted , 
oeepl  billa  »<maed  wider  the  third  wixJtrision 
of  neotlon  forty-/  wr  of  thio  article)  , shall  contain 
bow  than  no  subject,  lariioh  shall  ..>©  clearly  ok— 
preosed  in  it©  title. * 

It  sill  iw  observed  that  no  emotion  to  node  in  Section  3C  ao  to 
a-. . rojari; .-.felon  bills.  Heading  toot  ion  30  in  ornneotioa  oifeh 


Hon.  Mishoel  Kinney 
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©cti  rm  C and  77,  it  coorao  olocjr  t.  at  ti  e fraoors  of  ti»  Constitution 
did  not  intend  to  mfce  any  diatl  notion  between  t ho  a*  /jradter  of  bills 
that  nlc&t  origin:i$e  in  ol titer  houne  but  rather  section  .T8,  above 
juoted.  lnferenilally  at  least,  oon tenpin tee  that  appropriation  bills 
nay  originate  in  either  house* 

•notion  43  of  Artiole  4 of  t o Constitution  provideo,  in  part,  as 
follows I 


"Teo.  43.  Ap  ropriutions,  order  of,  mat  be  by  la o— revenue 
to  go  Into  tr 0 4 jury 

All  revenue  oollootod  .aid  Ev.noys  reooivod  by  the  Ttate 
Iron  oriy  o uroo  Whatsoever  shall  go  into  the  treasury, 
and  the  General  AsMaftAy  shall  lev©  no  power  to  divert 
the  soot,  or  to  pemit  noncy  to  be  dmon  from  the  treasury, 
except  in  pursuance  of  rogulisr  KjpvopviaUam  nade  by  lasr. 
All  apfcopviatioas  of  mney  by  the  miooea^lve  Oannrca 
;:acjbliaa  ahull  be  made  in  the  following-  ardor  t ......  * ' 

Again  eoticn  43  only  restrict  a appropriations  of  nanay  by  aot  of  the 
General  Aeamblica  and  hot  by  either  house  of  the  Amadbly. 


lection  13  of  Artiole  5 of  the  Constitution  is  am  follows! 


|| 

99  ' ‘J 


ec.  13*  He  nay  object  to  pert  of  tm  appreciation  bill 

If  any  bill  Resented  to  tJw  Oavwmsr  o nvln  several 
liens  of  a^irprcpriatiflO  of  rmnoy,  he  my  object  to  one  or 
nor©  item  while  approving  other  portion*  of  the  bill. 

In  ouch  at  oo  ho  shell  ajr'cnd  to  the  bill  t t tho  tine 
of  oigninc  it,  n statement  of  the  ifcetac  to  uJdoh  he 
ob loots,  and  the  e&r>ruprlatlor»a  oo  objected  to  shall 
not  take  effect.  If  the  General  AeseesKdy  ba  in  session, 
7*e  aJiUll  ttmlt  to  the  house  Jji  ^iich  t,  ■■  „ bill 
a copy  of  such  statement,  and  the  Tt*no  “jctod  Toolwffl 
bo  om^ira tely  r ©considered.  If  it  be  not  in  aceeloA, 
then  he  shall  tranenlt  the  eons  within  thirty  days  to 
the  office  of  the  Teerotary  of  State,  with  hie  approval 
or  roueone  for  disapproval** 


The  foregoing  auction  eliminates  any  doubt  us  to  the  .mover  to  the 
dx/ve  cjuostlon  because  It  clearly  oanter*d.uteo  tl*at  an  appropriation 
bill  my  originate  in  cither  house* 


vine  to  conflicting  . ruvlsi ■•■no  of  the  respective  constitutions  of 
the  oeveml  states,  (ieoiaii.,n#  of  other  courts  do  not  throw  any 
particular  light  on  the  subject*  A general  statement  of  the 
a ; lloable  rule  is  found  in  59  O.J.,Page  543, 'ec.  40  os  follow*! 

"Too. 40:  3.  Placo  of  Intr  duotloni  " thlle  ooastltutload 
provision*  ae  to  the  place  of  introduction  of  bills  of 
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a pturtlaulor  nature  nust  bo  ac^lioa  with,  bills  not 
o islac  ill  thin  the  %&xm  >£  ouoh  gpaolnl  provieiono 
a'-y  be  Introduced  int  > either  bouse,  Ooaotttuttonal 
pTovlelone  raetriotiivs  Mss  plam  of  introduBtion  of 
bills  should  be  oxns  trued  strictly  JOd  not  oxtcmdod 
to  maeuree  otc lob  my  only  inaidentaUy  eane  oitran 
tlKslr  tame,” 

;;®  sw,  therefore,  of  the  u^inion  that  an  eppropeteftlaa  bill  my 
properly  originate  in  eithoar  house  of  the  <mvam&  Amwr4&y  of 
the  Steve  of  fleeuuel, 

3#  are  tr&awaimng  a oopy  of  this  opinion  to  Rentier  mi  K.  Donnelly 
™ * ooi?y  of  the  ««  to  Hon.  Millie  H.  KoreOith,  Speaker  of  tl* 
Mioaoesrl  House  of  Itoprooentatt voa, 

toon  very  truly. 


axLasR?  um% 

Assist oat  Attorney  General 

ApHCTOl 


Attorney  lateral 


\ 
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IN  RE:  Application  of  money  refunded  Buchanan  County  for 

improvements  on  roads  built  where  same  have  been  taken 
over  by  the  state. 

£ h 7 t i ^ / / >’  7 


* ^ 


April  6,  1933. 


Hon,  Frank  L.  Klrtley, 

Prosecuting  Attorney  - Buchanan  County, 
St.  Joseph,  Missouri. 


Dear  Sir: 


Your  letter  states  as  follows: 

"About  June  1919  Buchanan  County  voted  and  issued 
2,000,000  road  bonds  by  special  levy  and  built 
some  paved  roads;  these  were  later  taken  over  by 
the  State  and  from  time  to  time  the  County  has 
received  refunds  thereon. 

There  are  about  £300,000  of  this  Bond  Issue  out- 
standing. $100,000  due  June  1933  will  be  met  out 
of  the  levy,  and  the  balance  will  be  retired  the 
same  way  in  due  time  (about  two  years). 

The  County  has  just  received  100,000  additional 
refund  from  the  State  Highway  Department  and  the 
controversy  has  arisen  as  to  how  it  shall  be  ap- 
plied. Former  county  courts  used  most  of  the 
funds  thus  received  to  build  additional  roads 
($400,000).  One  allotment  ($125,000)  was  used  to 
take  up  protested  warrants. 

There  is  a large  amount  of  unpaid  warrants  outstand- 
ing in  the  General  Revenue  and  Special  Hoad  and 
Bridge  Funds. 

Many  of  the  outstanding  warrants  were  issued  for 
road  and  bridge  repair,  maintenance  and  construction 
out  of  both  the  General  Revenue  and  the  Special  Road 
and  Bridge  Funds.  » 

Our  ouestion  is:  what,  in  your  opinion,  can  Buchanan 

County  legally  use  such  State  Highway  refund  money  for 
or  apply  it  to?  Should  the  county  use  this  money  to 
pay  outstanding  warrants?  If  so,  must  it  be  applied 
to  the  outstanding  road  and  bridge  warrants  for  any 
specific  year  or  years?  May  it  be  used  to  retire  General 
Revenue  warrants  to  the  amount  the  General  Revenue 
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Funds  were  used  for  road  purposes?  Can  this  money 
be  used  for  current  1933  expenses  In  either  the 
General  Revenue  or  the  Road  & Bridge  Account?" 

The  State  having  taken  over  a part  of  roads  of  Buchanan 
County  under  constitutional  amendment  adopted  In  1926,  the  first  ques- 
tion you  ask  la:  "What  In  your  opinion  can  Buchanan  County  legally 
use  such  State  Highway  refund  money  for  or  apply  it  to?"  Section 
6127,  R.3.  of  Mo.  of  1929  provides  as  follows: 

"Counties  or  other  civil  subdivisions  shall  be 
reimbursed  for  work  done  in  constructing  such 
part  of  a road  or  roads  including  bridges,  except 
bridges  over  the  Mississippi,  Missouri  and  the 
navigable  portions  of  the  Osage  and  Gasconade 
Rivers,  which  may  become  a part  of  the  state  high- 
way system  to  the  extent  of  the  valuo  to  the  state 
at  the  time  taken  over  ***" 

Your  letter  fails  to  state  whether  or  not  all  the  roads  taken 
over  by  the  state  were  built  under  the  $2,000,000  Bond  Issue,  or  whether 
some  were  built  by  special  road  districts,  or  by  other  bond  issues. 

I will  therefore  answer  you  (1)  on  supposition  all  roads  taken  over  by 
the  state  were  built  with  the  $2,000,000  Bond  Issue;  (8)  part  of  said 

roads  were  built  and  paid  for  by  special  road  districts  under  the  Spe- 
cial Road  District  Law  of  the  State;  (3)  part  of  said  roads  were  built 

either  by  other  county  bond  issues  or  by  special  road  districts  levy- 

ing taxes  therefor,  or  by  special  tax  levies  voted  by  the  county. 

The  constitutional  amendment  under  which  the  refund  money  is 
paid  Buchanan  County  for  what  the  county  has  spent  on  roads  and  bridges 
provides  as  follows: 

"The  proceeds  of  the  sale  of  the  Seventy  Five 
Millions  of  Dollars  (#75,000 ,000 ) of  ***  bonds 
***  shall  be  expended  ***  to  complete,  widen,  or 
otherwise  improve  the  State  system  of  primary  and 
secondary  highways  ***;  to  reimburse  the  various 
counties  and  civil  subdivisions  [including  road 
districts ) of  the  state  for  money  jx pended  by 
them  In  the  construction  or  acquis it ion  of  roads 
and  bridges  now  or  hereafter  taken  over  by  the 
state  as  permanent  parts  of  the  State  Highway 
System  ***" 

It  should,  be  noted  the  constitutional  amendment  includes 
repayment  not  only  to  the  county,  but  also  to  the  road  districts.  The 
statutory  provision  for  refunds  to  counties  authorize  the  counties  to 
aocept  part  or  all  of  refund  in  roads  or  take  same  all  in  cash. 

As  to  the  £ 100, 000  you  have  on  hand,  if  all  the  roads  taken 
over  by  the  state  were  built  by  the  proceeds  of  the  1919  Bond  Issue 
of  $2,000,000,  it  is  my  opinion  that  the  $100,000  should  be  applied 
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to  Indebtedness  arising  from  the  1919  Bond  Issue  as  payments  thereon 
become  due.  To  so  apply  said  $100,000  and  any  subsequent  payments 
would  be  at  least  meeting  the  spirit,  and  I think,  the  intent  of 
Section  20,  Article  I of  the  State  Constitution,  which  provides: 

"The  moneys  arising  from  any  loan,  debt  or 
liability,  contracted  by  the  State,  or  any 
county,  city,  town  or  other  municipal  corpo- 
ration, shall  be  applied  to  the  purposes  for 
which  they  were  obtained,  or  to  the  repayment 
of  such  debt  or  liability,  and  not  oth erwise. " 

The  dosing  language  of  this  section,  you  will  observe, 
reads:  "Or  to  the  repayment  of  such  debt  or  liability,  and  not  other- 
wise".  The  taxpayers  paid  for  this  road  and  now  the  purpose  for 
which  they  paid  taxes  hat  been  accomplished,  but  the  state  is  legally 
repaying  the  money  which  the  taxpayers  expended  for  the-  road.  The 
payment  of  the  taxes  was,  of  course,  for  the  purpose  of  paying  the 
debt  created  by  the  Bond  Issue.  The  money  received  from  the  sale  of 
the  bonds  was  in  reality  a loan  to  the  county  by  the  purchasers  of 
the  bonds.  The  proceeds  of  the  bonds  built  the  road.  The  taxpayers 
for  years  have  been  paying  taxes  to  make  payments  on  this  loan.  How 
the  state  has  paid  the  county  a certain  amount  of  money  for  the  im- 
provements made  by  the  people  on  this  road.  In  other  words,  the  state 
hands  back  to  the  people  of  Buchanan  County  a part, at  least,  of  the 
proceeds  arising  from  the  sale  of  the  bonds. 

Suppose  after  the  sale  of  the  bonds  and  receipt  of  the  money 
therefor,  Buchanan  County  had  decided  it  did  not  want  to  improve 
this  road.  Under  the  provisions  of  Section  20  of  Article  IY  of  the 
Missouri  Constitution  the  money  must  only  be  used  in  two  ways, 
first  - to  build  the  road;  second,  if  road  not  built  the  money  must 
be  applied  (I  quote  the  language  of  the  constitution)  "To  the 
repayment  of  such  debt  (in  this  case  the  bonds)  or  liability  and  not 
otherwise"  (underscoring  supplied).  Suppose  none  of  the  bonds  were 
yet  due  or  had  been  paid  and  the  whole  ^2,000,000  thereof  was  yet 
outstanding  and  the  State  came  and  took  over  the  road  and  paid  the 
county  $2,000,000  in  cash  as  a refund  for  the  money  the  taxpayers 
had  spent  in  improving  the  road— Under  these  conditions  there  can 
be  no  doubt  the  $2,000,000  should  be  used  in  the  payment  of  the  bonds 
as  they  matured  and  should  be  held  as  a special  fund  set  apart  by 
the  constitution  and  the  statutes  for  a particular  purpose. 

Here  we  have  the  case  in  which  a part  of  the  money,  at  least, 
which  the  people  spent  in  improving  this  highway  is  returned  to  the 
people,  and  it  occurs  to  me  that  until  these  bonds  are  all  paid, the 
money  received  from  the  State  as  a refund  for  Improvements  on  this 
road  should  be  applied  on  the  payment  of  the  bonds  remaining  unpaid 
as  same  mature. 

It  is  a sound  principle  of  taxation  which  prescribes  that  the 
benefits  of  taxation  should  be  directly  received  by  those  directly 
concerned  in  bearing  the  burdens  of  taxation.  Those  who  should  receive 
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the  benefit  from  this  refund  by  the  State  are  the  taxpayers  who 
hare  been  and  will  be  concerned  in  directly  bearing  the  burden  of  taxation; 
they  should  receive  the  benefit,  in  my  judgment,  of  the  application 
of  this  refund  from  the  State  to  the  payment  of  the  bonds  remaining 
unpaid,  thus  relieving  the  taxpayers  of  $300, 000  of  taxes. 

Of  course , I have  not  before  me  a copy  of  the  proposition 
submitted  in  1919  and  voted  by  the  people  of  Buchanan  County  upon  which 
vote  these  bonds  are  based,  and  I am  assuming  that  the  building  of  this 
specific  road,  and  this  one  road  only,  was  the  subject  of  the  bond 

issue. 


I will  now  take  up  the  second  assumption  of  facts,  to-wit: 
that  part  of  these  roads  taken  over  by  the  State  and  refund  made  therefor 
had  been  built  and  paid  for,  or  partially  paid  for  as  the  case  may  be, 
by  taxes  upon  property  ih  a special  road  district.  Suppose  now  that  of 
the  $100,000,  $25,000  represented  roads  built  by  special  road  districts; 
in  such  event,  I am  of  the  opinion  that  under  the  provisions  of  the  Con- 
stitution and  of  Seat Ion  8127  of  the  Statutes,  the  $25,000  of  this 
$100,000  would  be  the  property  of  the  road  district. 

The  constitutional  amendment  of  1928  expressly  declares  upon 
facts  I assume  the  portion  of  the  $100,000  representing  the  road  or 
roads  ouilt  by  special  district  belongs  to  the  d 1st riot  and  not  the 
county.  The  language  of  the  Constitution  is; 

"The  proceeds  of  the  sale  of  Seventy  Five  Millione 
of  Dollars  ($75,000,000)  of  bonds  ***  shall  be 
expended  ***  to  reimburse  the  various  counties 
and  civil  subdivisions  (including  r oad^dTst rl ct s ) 
of  the  state  for  money  expended  by  them  in  the  con- 
struction or  acquisition  of  roads  and  bridges. " 

In  my  opinion  any  road  built  by  taxpayers  of  a special  road 
district  and  taken  over  by  the  state,  the  money  refunded  by  the  state 
for  said  road  is  the  property,  not  of  the  county,  but  of  the  special 
road  district,  and  if  county  collects  and  fails  to  pay  over  the  money 
to  the  road  district  or  diverts  the  money  to  other  purposes,  the  district 
can  through  the  oourts  force  the  county  to  pay  the  district  what  is 
due  it;  and  the  fact,  if  it  be  a fact,  that  when  the  roads  were  taken 
over  by  the  State  no  separate  value  was  fixed  on  each  road  for  purpose 
of  the  refund  by  the  state  would  not  in  the  least  affect  either  the 
right  or  the  legal  remedy  of  the  road  distriot.  In  the  case  of 

Carthage  Special  Hoad  District  v.  Ross  et  al,  County 
Court  Judges,  270  Mo.  p.  76 

the  court  held: 

"Section  3786,  Revised  Statutes,  1909,  declaring  that 
•whenever  there  is  a balance  in  the  County  treasury 
to  the  credit  of  any  special  fund,  v/hioh  is  no  longer 
needed  for  the  purposes  for  which  it  was  raised,  the 
County  Court  may,  by  order  of  record,  direct  that 
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said  balance  be  transferred  to  the  credit  of  the  General 
Revenue  Fund  of  the  county,  or  to  such  other  fund  as  may, 
in  their  Judgment,  be  In  need  of  such  balance*  is  still 
live  law  as  to  all  the  revenue  of  the  county  remaining 
within  the  control  of  the  County  Court ; but  the  road 
fund  has  by  later  enactments  been  removed  from  the  court  *s 
control ^and  entrusted  to  other  agents,  to  be  expended  by 
them' "for~~a~ aef Inl't'e  purpose."  

We  see,  therefore,  that  the  road  funds  once  dedicated  to  a 
certain  purpose  under  the  laws  of  this  state  are  no  longor  under  the 
control  of  the  county  court  as  part  of  the  General  Revenue  Fund  of 
the  county. 

I will  now  deal  with  the  third  supposition  of  facts,  that  is, 
assuming  that  under  another  bond  issue  prior  or  subsequent  to  the  Bond 
Issue  of  1919  bonds  had  been  Issued  and  roads  improved  and  one  or  more 
such  roads  were  inoluded  in  the  roads  taken  over  by  the  State  Highway 
and  for  which  refund  is  being  made  and  of  which  refund  the  §100,000 
you  now  have  on  hand  is  a part. 

It  is  my  opinion  that  if  there  was  not  made  an  estimate  for 
the  value  of  different  roads  individually  and  refund  made  or  agreed 
to  be  made  by  the  State  as  so  much  refund  for  each  road,  then  if  that 
condition  exists  and  there  are  two  or  more  road  bond  issues,  portions 
of  which  Issues  of  county  bonds  yot  remain  outstanding  and  unpaid,  or 
if  one  or  more  of  roads  taken  over  have  been  built  by  special  road 
districts,  in  such  event  the  §100,000  and  subsequent  refunds  should 
be  prorated  and  paid  on  some  fair  basis  of  valuation  of  tho  respective 
roads  to  the  respective  holders  of  the  several  county  bond  issues  and 
to  the  road  district,  and  an  action  at  law  in  nature  of  a suit  for  an 
accounting  by  any  bond-holder  of  either  of  unpaid  issues  of  bonds  or 
by  a road  district  would  lie  against  the  county  to  force  a proratlon 
of  the  refund  money  paid  by  the  sta^e  for  the  roads  taven  over. 

Logan  County  v.  Lincoln,  81  111.,  156 
and  to  such  a suit  the  Statute  of  Limitations  does  not  apply. 

Spaulding  v.  Arnold,  125  N.Y. , 194,  26  N.E.  295 

You  ask  the  following  questions:  "What , In  your  opinion,  can 
Buchanan  County  legally  use  such  State  Highway  refund  money  for,  or 
apply  it  to?  Should  the  county  use  this  money  to  pay  outstanding 
warrants?  If  so,  must  It  be  applied  to  the  outstanding  road  and  bridge 
warrants  for  any  specific  year  or  years?  May  it  be  used  to  retire 
General  Revenue  warrants  to  the  amount  the  General  Revenue  funds  were 
used  for  road  purposes?  Can  this  money  he  used  for  current  1933 
expenses  in  either  the  General  Revenue  or  the  Road  and  Bridge  Account?" 

In  reply  to  these  questions  I beg  to  say  that  until  all  payments 
have  been  made  upon  all  outstanding  bond  issues  for  roads  taken  over 
by  the  state  end  until  any  special  road  dlstfict  or  districts  have  been 
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repaid  for  money  spent  in  building  any  road  or  roads  taken  over  by  the 
state,  all  of  the  ; 100,000  you  have  on  band  as  a refund  by  the  state 
for  roads  taken  over  by  the  State  Highway  Department  should  be  used  to 
retire  any  of  such  outstanding  obligations  to  bond  holders  or  road 
districts.  . 


As  to  whether  or  not  if  a surplus  Should  exist  in  the  shape 
of  money  refunded  by  the  state  for  roads  taken  over  after  all  of  the 
hereinabove  obligations  for  which  I consider  the  refund  money  bound 
have  been  satisfied,  any  of  '■it  could  be  applied  to  payment  of  outstand- 
ing road  and  bridge  warrants  Issued  by  the  county  or  to  retire  General 
Revenue  warrants  to  the  amount  General  Revenue  funds  were  used  for  road 
purposes  or.be  used  for  current  1953  expenses  in  either  the  General 
Revenue  or  the  Road  St  Bridge  Account , would  depend  on  whether  or  not 
the  courts  will  hold  that  where  money  has  been  set  apart  by  the  Con- 
stitution for  a given  purpose  and  that  purpose  has  been  accomplished, 
and  the  object  of  the  creation  of  the  fund  has  been  realized,  that  a 
transfer  of  any  balanee  remaining  might  under  Section  12167  Revised 
Statutes  of  Missouri,  1929,  be  made  by  the  County  Court  to  the  credit 
of  the  General  Revenue  Fund  of  the  county,  or  such  other  fund  as  may, 
in  their  judgment  be  in  need  of  such  balance. 

In  the  Ross  oase  above  cited,  270  Mo. , p.  76,  the  Supreme 
Court  seemed  to  express  the  view  that  the  Constitution  removed  these 
funds  raised  under  provisions  of  the  Constitution  and  set  apart  for  a 
particular  purpose  from  the  jurisdiction  of  the  County  Court  in  so 
far  as  its  general  authority  over  the  funds  of  the  county  are  concerned 
However,  no  case  is  authority  for  anything  beyond  the  actual  issue 
decided  therein,  and  the  only  questions  decided  in  the  Ross  ease  were 
( 1 ) that  the  special  road  district  was  the  owner  of  the  fund  in  con- 
troversy and  (2)  that  the  County  Court  could  not  divert  the  special 
road  district  fund  by  a transfer  thereof  to  any  other  fund  or  use  it 
for  any  county  purpose. 

I have  answered  your  questions  in  so  far  as  I could  upon 
the  facts  within  my  knowledge  and  upon  the  assumption  of  facts  which 
may  or  may  not  exist.  If  there  are  any  other  questions  you  desire 
to  submit  to  me  in  this  matter,  I will,  of  course,  be  glad  to  answer 
same  for  you  if  I can  do  so. 


Yours  very  respectfully, 


APPROVED : 


WILT,  I AM  ORR  SAV.TERS, 

Assistant  Attorney  General, 


Attorney  General 


lion,  J.K.  Kin  cannon, 

Mayor  • City  of  Anderson, 
Anderson,  Missouri. 


Deer  slri 


Your  letter  of  May  6,  1933  has  been  received 
regarding  the  Baptist  Church  by  Its  pastor  and  certain  of 

Its  members  urging  the  Wsyor  and  Council  to  enact  an  ordi- 
nance prohibiting  the  sale  and  consuaptlon  of  3.S  per  cent 
beer  within  300  feet  of  the  church  on  the  ground  that  3.S 
per  cent  beer  Is  intoxicating. 

In  answer  to  the  same  will  say  that  under  See. 
449fi  R.s*  of  Mo.  1929,  Intoxicating  Honor  la  defined  as 
follows; 


*”  The  phrases,  'Intoxicating  llouor*, 
or  'Intoxicating  liquors',  whenever  used 
In  this  article,  shell  be  construed  to  mean 
and  include  any  distilled,  malt,  spirituous, 
vinous,  f amen  tod  or  elooholle  liquor,  all 
alcoholic  liquids  whether  proprietary,  pat- 
ented or  not,  which  oontaln  one-half  of  one 
per  oentum  of  alcohol  by  volume  and  which 
are  potable  or  capable  of  being  used  as  e 
beverage*” * 


Then  oomee  e proviso,  which  la  as  follows: 


in  tin:  laws  01  tne  om  tea  tnen  sue; 

definition  by  0 ongr  e ss~  shall  cup  its  ocTe  rmf 
ta:-;e  the  luce  jf  tho  definl  tloi,  of  .cald 
pFjreseja  this  section  and  V r'7^.  ■ • ~ly  ~ "o 

jte  Provisions  ojn^§  IS 

force  end  effect  as  If  the  seme  were  wr 
herein." * 


written 
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Under  thin  proviso  you  will  notion  that  If  thn 
United  States  by  ant  of  Congress  shall  define  sane  differently, 
then  said  aet  of  Congress  and  the  definition  thereunder  shell 
supersede  and  besoms  the  definition  Instead  of  the  first  fore- 
going definition,  so  that  when  Congress  resent ly  passed  shat  Is 
known  as  the  "Beer  Bill*,  the  definition  given  sane  by  Congress 
as  being  "non-intoxicating"  supersedes  and  takes  the  plaoe  of 
the  flsst  above  definition  of  all  lntoxleatlng  11  cuon  that  do 
not  have  more  than  3*8  per  east  of  alcohol  by  weight. 

Then  also,  the  lav  In  Missouri  ess  changed  by  House 
Bill  Ho*  83  passed  by  the  57th  General  Assembly,  Sec*  13139s8 
of  which  reads  as  follows: 

•*  The  phrase  f non- in toxica ting  boar'  as 
used  In  this  art lels  shall  be  oonatrued  to 
refer  to  and  to  mean  any  beer  manufactured  from 
pure  hops  or  pure  extract  of  hops,  and  pure 
barley  malt  or  other  wholesome  grains  or  osroals, 
and  wholesome  yeast,  and  pure  water,  and  free 
from  all  harmful  substanoes,  preservatives  and 
adulterants,  and  having  an  alcoholic  content  of 
more  than  one-half  of  one  per  cent  (1/8  of  1$) 
by  volume  and  not  exceeding  3.2  per  cent  by 
weight."* 

So  that  under  the  present  lew.  If  the  beverage  does  not  exceed  3*2 
per  cent  of  alcohol  by  weight,  it  has  been  by  LAW  declared  to  be 
non-lntoxloatlmt. 

Under  see*  2 of  said  house  3111  No*  23  laat  above  referred 
to,  all  laws  and  part a of  laws  In  this  state  In  conflict  with  the 
provisions  of  Houaa  Bill  No.  23  in  so  far  as  suob  lava  and  parts 
of  lavs  are  eo  in  conflict  are  repealed* 

It  le  our  opinion,  however,  that  under  the  general 
polios  power,  cities  of  your  class  have  the  right  to  regulate  and 
control,  hui  not  absolutely  prohibit,  the  eels  of  the  beer  herein 
referred  to  wltpln  300  feet  of  the  church  (In  the  usual  travelled 
way).  Tour  elty  w uld  also  have  the  power  and  right  to  regulate 
and  prevant  and/or  control  In  a general  way  so  that  the  TiondTTng 
of  same  would  not  beoone  a nu Ism  nos  (In  whleh  event  it  could  be 
abated  entirely,  either  under  the  p Common  Law "or  under  "Statute", 
a a well  as  under  police  regulating  power* 
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In  City  of  Sturgeon  v.  Vabash  By*  Co.  et  alt 
17  S.w.  (24)  416,  X*c.  614,  the  court  said; 

"Tba  nuisance  need  not  affect  everybody, 
in  order  to  be  a public  one,  if  it  affeets 
all  those  who  are  using  a right  which  is  in 
common  to  all,” 

See  also:  sees#  7071  and  7097  2U3* 
of  Ho.  1949. 


fours  very  truly. 


GE03G&  8.  8T40TH3R, 

Assistant  Attorney  General 


Approved: 


Sot  HftSTITTRICK, 

Attorney  General 


GBS: AH 


Elections; 


Absentee  voter. 


V 

August 
Seventh, 
1 9 3 3. 


-oaorable  Sdvi :i  u.  Kies, 
Clerk  of  tiie  County  Court, 
Jackson,  Missouri. 


De-r  ulrs 

This  department  aoknow ledges  receipt  of  your  letter  of 
August  4th,  wherein  you  request  an  opinion  on  a natter  relating 
to  the  absent e«  votes  In  the  repeal  election. 

Your  letter  Is  quoted  below i 

* In  a newspaper  article  relative  to  the  Re- 
peal Election,  1 notice  th  t In  an  opinion 
which  you  gave  alter  0.  ’till  well,  Proseout- 
ing Attorney  of  Marion  County,  you  mentioned 
a:ionf;  other  things  that  ’The  opinion  also  held 
th  t absen.ee  votes  cannot  be  case  In  the  xe~ 
peal  election.  * 

Would  you  be  kind  enough  to  refer  me  to  the 
Section  under  haws  of  Missouri,  1933,  upon 
which  this  opinion  was  based." 

He  cannot  refer  you  to  any  section,  as  the  original 
opinion  to  Kr.  dtillsell  was  not  based  on  any  section  of  the 
statutes,  but  we  have  held  this  to  be  true  In  our  opinion,  for 
the  reason  that  this.  In  a strict  sen3e,  is  not  an  election  un- 
der the  primary  or  general  election  laws  of  Missouri.  It  Is 
an  election  In  wldoh  delegates  are  selected  to  lat  r convene  In 
convention  and  there  ratify  the  repeal  of  the  Eighteenth  Amend- 
ment, or  refuse  to  ratify,  It  depending  upon  the  views  of  the 
successful  delegates  on  August  19th. 

The  convention  la  directed  to  bo  held  by  the  Congress  of 
the  United  States,  anil  the  Week’s  Bill  provides  the  vaohin  ry  for 
the  convention.  It  provides  that  the  el  cot  Ion  shall  be  conduct- 
ed In  accordance  with  the  election  lavs,  aa  far  as  practicable. 


ioaor&bio  Main 


Absentee  Totes  are 
an  ftl^oUoa. 


Al 


Klos*  Aug;iSt  B#  193,5. 


%n  nanrisd  connected  with  the  ttnutuot&ag  of 


ItMpaotfally  submitted, 

ow*iV'H  w.  *ai«i# 

Am!  stent  Attamay  General. 


wsrmmsm 

Attorney  General. 


IN  RE: 


WHAT  CONSTITUTES  THE  MEANING  OF  RETAIL  DRUGGIST  AS  REFERRED 
TO  IN  MISSOURI  STATUTES . 


/ *3  / Ho  f J !A 


rf 


i 


August  18,  1933. 


Hon.  Frank  L.  Eirtley 
Prosecuting  Attorney 
Buchanan  County 
St.  Joseph,  Missouri 


Dear  Sir: 


Tour  letter  of  August  13  reads  as  follows: 

"Section  17  of  Regulations  11  of  the 
U.  3.  Treasury  Department  says  in 
part,  1 A pharmacist  employed  by  any 
person  other  than  a retail  druggist 
may  not  fill  a prescription  for 
spiritous  or  Tinous  liquors  • * * •. 

Loca?,  druggists  have  been  advised 
by  tie  supervisor  of  permits  of 
district  9 at  St.  Louis  that  the 
interpretation  of  what  constitutes 
a retail  druggist  must  be  determined 
by  the  State  and  the  permits  from 
that  offfcoe  will  be  Issued  in  ac- 
cordance with  the  State  law. 

"I  would  appreciate  your  opinion  as 
to  whether  a retail  druggist  as  re 
f erred  to  In  the  above  section  means 
a licensee  in  pharmacy,  or  any  person 
who  might  call  his  place  a drug  store." 

This  department  has  not  a copy  of  Section  17  of 
Regulations  11  of  the  United  States  Treasury  Department. 
We  note  the  quoted  portion  thereof  and  your  statement 
that  the  Supervisor  of  Permits  of  District  9 of  Saint 
Louis  notifies  you  his  department  will  aocept  the  inter- 
pretation of  what  constitutes  a retail  druggist  within 
the  meaning  of  the  laws  of  Missouri, 
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Section  13140,  R.  S.  Ho.  1939,  provides: 

"It  shall  be  unlawful  for  any  person 
not  licensed  as  a pharmacist  within  / _ ??  £ tV*  " ( 
the  meaning  of  this  chapter  to  conr- 
duct  or  manage  any  pharmacy,  drug  or  ~ 

chemical  store,  apothecary  shop  or 
other  place  of  business  for  the  re- 
tailing, compounding  or  dispensing 
of  any  drugs, medicines,  chemicals 
or  poisons,  or  for  the  compounding 
of  physicians*  prescriptions,  or  to 
keep  exposed  for  sale,  at  retail,  any 
drugs,  medicines,  chemicals  or  poi- 
sons, except  as  hereinafter  provided, 

* * * * 

f 

then  follow  several  exceptions  to  the  above  broad  provision 
and  the  section  then  concludes  as  follows: 

"Provided  further,  that  nothing  in 
this  sect ion  snail  be  so  construed 
as  to  prevent  any  person,  firm  or 
corporation  from  owning  a pharmacy, 
drug  or  chemical  store  or  apothecary 
shop,  providing  such  pi*armacy,  drug 
or  chemical  store  or  apothecary  shop 
shall  be  in  charge  of  a licensed 
pharmacist. * 

The  Court  of  Appeals  decided  in  State  v.  Ryan,  317 
M.  A.  538,  that  this  chapter  Is  not  repealed  by  Chapter  31, 

R.  3.  Ho.  1929,  which  is  the  state-wide  prohibition  law 
enacted  in  1919. 

Insofar  as  this  department  can  ascertain,  there  is 
no  specific  statutory  definition  of  what  should  constitute 
a "druggist*.  At  one  time  there  was  a statutory  definition 
which,  this  department  thinks,  was  a sound  definition.  The 
statute  containing  this  statutory  definition  of  a "druggist" 
was  enacted  in  1879  ( see  Session  Laws  of  Missouri,  1873,  page 
166.)  The  definition  contained  in  that  law  was  as  follows: 

"No  person  shall  be  deemed  a dealer 
of  drugs  and  medicines  within  the  mean- 
ing of  this  chapter  sued  as  such  au- 
thorized to  sell  or  give  away  any 
intoxicating  liquor  as  herein  speci- 
fied unless  he  shall  have,  or  maintain 
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a store  or  known  plaoe  of  business, 
shall  have  complied  with  the  provi- 
sions of  the  law  relating  to  mer- 
chants' lioenee  and  shall  have  at 
all  times  on  hand  at  said  store  or 
plaoe  of  business  a stock  of  goods 
such  as  are  usually  kept  in  a drug 
store  exclusive  of  intoxicating 
liquor.* 

This  act  was  held  to  be  repealed  not  by  express  enactment 
but  by  implication  on  account  of  the  enactment,  in  1883, 
of  another  law  upon  the  subject  of  ph&naciste  and  drug- 
gists, which  the  Supreme  Court  held  in  3tate  v.  Roller, 

77  Mo.  120,  repealed  the  act  of  1879  giving  the  above  set 
forth  definition  of  a druggist.  This  department  finds 
no  subsequent  statutory  Anactment  carrying  the  above  set 
forth  definition  of  a druggist.  Webster  defines  a drug- 
gist as  "one  whose  occupation  is  to  buy  and  sell  drugs 
without  compounding  or  preparation.*  This  definition  is 
the  ordinary  English  language  acceptance  of  what  consti- 
tutes a druggist,  and  you  will  observe  the  word  "dungglst* 
is  much  narrower  than  the  word  'apothecary*  in  the  ordinary 
acceptation;  but  in  our  statutes,  under  some  circurn stances 
and  some  sections  thereof,  the  words  * apothecary"  and 
"druggist"  seeta  to  be  used  synonymously. 

In  State  v.  0* Kelley,  258  Mo.  345,  Division 
Ho.  1 of  the  Supreme  Court  held  defendants'  partners  in 
a pseudo  drug  store,  not  having  a pharmacist's  license 
and  having  no  licensed  pharmacist  in  their  employe  were  not 
druggists  within  the  meaning  of  the  statutes  under  whioh 
defendants  were  indicted.  In  19  C.  J.,  title  "druggist" 
page  770,  the  druggist  is  defined  as  follows: 

"A  person  who  deals  in  drugs 
and  medicines." 

The  term  Includes  proprietors  of  a drug  store.  For  this 
definition,  the  case  of  State  v.  Cllnkenbe&xd,  142  U.  A. 

146  was  cited.  And  in  State  v.  Chipp,  131  M.  A.  556,  It 
is  held  that  in  Amerioay  the  word  "druggist*  is  synonymous 
with  the  words  "dealer  in  drugs."  Under  some  provisions 
of  the  Missouri  Statutes,  according  to  the  above  section  , 
one  must  either  be  a licensed  pharmacist  ( see  State  v. 

0 'Kelley,  258  Mo.  345)  or  have  a licensed  pharmacist  in 
his  employe;  while  under  other  Missouri  Statutes,  one  would 
be  held  to  be  a druggist  even  if  he  is  not  a licensed  phar- 
macist and  has  no  licensed  pharmacist  in  his  employe.  An 
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An  examination  of  these  cases  discloses  the  differenoe 
In  the  statutes  on  which  these  decisions  were  made.  For 
Instance,  in  the  last  named  case,  State  v.  O'Kelley, 
defendants  were  indicted  and  omvicted  for  violation  of 
the  Local  Option  Law  In  Dade  County,  Missouri.  They 
were  partners  in  business  and  had  a drug  store  and  neither 
had  a license  as  a pharmacist,  nor  did  they  have  a li- 
censed pharmacist  in  their  employe.  Dr.  E.  Bpyers,  a 
retired  physician,  having  no  license  as  a pharmacist, 
was  employed  by  defendants.  A sale  was  made  of  a quart 
of  whiskey  Under  what  defendants  claim  was  a prescription 
written  by  a retired  physician,  signed  “E.  3.,  M.  D. , Ho.— 
Date  4-15. * The  sale  was  made  by  O'Kelley.  Any  sale  of 
Intoxicating  liquor,  except  on  prescription  by  physician 
under  the  local  option  law  in  said  county  was  a mi sderaeancr . 
The  court  held  that  as  neither  was  a pharmacist  nor  did 
they  have  a licensed  pharmacist  in  their  employe,  and  as 
they  were  conducting  what  they  claimed  to  be  a drug  store 
that  they  were  guilty  of  violating  the  Lioal  Option  Law 
and  that  they  were  not  druggists. 

In  the  case  of  3tate  v.  Ohipp,  131  U.  A.  556, 
the  defendants  were  indicted  and  convicted  under  Section 
3051, R.  3.  Mo,  1899,  which  provided,  "Any  druggis  or  dealer 
in  drugs  and  medicines  who  shall  suffer  alcohol  or  intoxi- 
cating liquor  to  be  drunk  at  or  about  his  place  of  business 
shall  oe  guilty  of  a misuemaanor  and  upon  "conviction  shall 
be  punished  y fine  and  imprisonment,  etc."  It  will  be 
noticed  that  this  statute  uses  the  words  "any  druggist 
or  dealer  in  drugs."  The  State  contended  that  a dealer 
in  drugs  need  not  be  a dxnogglst,  while  defendant  contended 
that  a dealer  in  drugs  ana  druggist  meant  the  same  thing 
and  that  the  terms  were  synonymous.  The  Court  said,  "we 
find  no  difficulty  in  arriving  at  the  conclusion  that  an 
individual  may  oe  a druggist  or  a dealer  in  drugs  without 
being  or  having  in  his  employe  a pharmacist."  This  finding, 
of  course,  was  cased  upon  the  statute  which  made  it  il- 
legal for  any  dealer  in  drugs,  regardless  of  whether  he 
was  a pharmacist  or  had  a pharmacist  in  his  employe  to 
suffer  alcohol  or  intoxicating  liquor  to  be  drunk  at  or 
about  his  premises. 

You  will  observe,  the  proviso  to  Seotion  13140, 

H.  a.  Mo,  1929,  authorizes  any  person,  firm  or  oorpjration 
to  own  a pharmacy,  chemical  store  or  apothecary  shop,  provided 
it  is  in  charge  of  a licensed  pharmacist. 

Considering  this  statutory  law  and  the  court 
decisions  thereon,  this  department  is  of  the  opinion  that 
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insofar  as  the  sale  of  Intoxicating  beverages,  upon  a 
prescription  by  a registered  physician  is  concerned,  one 
who  sells  drugs  at  retail  cannot  fill  a prescription  by 
a physician  for  a medical  use  and  sell  the  intoxicating 
beverage  therefor,  unless  either  the  proprietor  of  the 
store  has  a pharmacist's  license  or  has  in  his  employe 
a registered  and  licensed  pharmacist.  Insofar  as  the 
illegal  sale  of  intoxioating  liquor  is  concerned,  the 
lavs  of  the  state  may  be  violated  either  by  one  not  hav- 
ing a pharmacist' s license, or  one  running  & drug  store 
without  having  a pharmacist's  license  or  having  in  his 
employe  a licensed  pharmaoist  under  the  different  pro- 
visions of  the  Statutes  of  Missouri. 

In  conclusion,  It  is  the  opinion  of  this  de- 
partment that  the  definition  of  the  term  "druggist " , as 
used  in  the  various  provisions  of  the  Statutes  of  Mis- 
souri, may  be  somewhat  different  owing  to  the  varying 
provisions  of  different  sections  of  the  Statutes  which 
constitute  offenses  under  the  lavs  against  the  illegal 
sale  of  liquor. 


Respectfully  aebmitted, 


EDWARD  C.  CROW 

Assistant  Attorney  General. 


APPROVED: 


ROY  UcKITTHlCK 
Attorney-General . 


EOG/AJ 


SCHOOLS— School  districts  are  prohibited  from  insuring  in  Farmer1 3 
Mutual  Insurance  Companies  where  the  assessment  liability 
is  unlimited.  Irrespective  of  Section  6063a,  Law 3 of  Missouri 
1931*  page  240,  but  may  Insure  in  assessment  company  or  other 
company  where  liability  is  fixed  and  would  not  exceed  in  any 
year  the  revenue  provided  for  such  year.  I ^ 


October  21 


(Filed : 'NO' 


Mr.  John  W.  Kirkbride 
Ravenwood,  Missouri. 


We  are  acknowledging  receipt  of  your  letter  in  which  you 
inquire  a3  follows: 


It  is  the  desire  of  the  Ravenwood  School  Board  to 
take  liability  Insurance  on  school  children  trans- 
ported to  and  from  our  school.  At  a special  meeting 
held  last  night  there  were  two  different  Insurance 
companies  represented,  one  an  old  line  company  and 
the  other  the  State  Faira  Mutual  Company. 


The  representative  of  the  old  line  company  informed 
the  Board  that  they  were  not  allowed  to  insure  with 
a Mutual  Company  such  as  the  one  I have  mentioned. 
The  one  representing  the  Mutual  Company  told  them 
that  there  was  nothing  to  prevent  them  from  insuring 
In  his  Company  if  they  desired  to  do  so. 


The  Board  feels  that  they  would  like  to  get  insurance 
as  reasonable  a3  possible,  but  at  the  3ame  time  they 
want  to  insure  in  a reliable  company.  The  Mutual 
Insurance  would  be  quite  a saving  to  them  if  it  is 
a reliable  company  and  if  there  is  nothing  to  prevent 
them  from  insuring  in  a Mutual  Company. 


I would  be  very  grateful  to  you  If  you  would  write 
me  your  decision  In  regard  to  this.  For  your  conven- 
ience I am  sending  you  a pamphlet  of  the  State  Farm 
Mutual  Company.  An  early  reply  would  be  greatly 
appreciated  as  our  school  starts  Aug,  28,  and  the 
Board  would  like  to  have  the  Insurance  by  that  time. 


Section  6059,  R.  S.  Mo.  1929*  provides  as  follows 


The  state  reinsurance  company  herein  provided  for 
shall  have  the  right  and  authority,  under  such  restrictions 
and  regulations  as  it  may  provide  for  in  Its  constitution 
and  by-laws,  to  reinsure  any  member  of  such  corporation 
against  loss  upon  any  particular  policy  which  has  been 
written  by  said  member.  The  board  of  directors  shall 
have  the  right  and  authority  to  make  and  collect  such 
assessments  from  the  respective  member  from  time  to  time 
as  may  be  necessary  for  the  payment  of  any  lo33es  under 
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the  terms  of  the  policy  and  necessary  expenses  of 
carrying  on  the  business  of  said  company,  as  may  be 
provided  for  in  the  constitution  and  by  laws  of 
said  company. " 

Section  6063a,  Laws  of  Missouri  1931,  page  240,  provides 
as  follows: 

"All  companies  organized  and  existing  under  the  pro- 
visions of  this  article,  are  authorized  and  empowered 
to  accept  as  members  thereof  any  school  district  of 
this  state  and  to  insure  the  real  and  personal  property 
thereof  as  in  the  case  of  other  members  of  such  company, 
and  any  school  district  of  this  state  may,  by  a two- 
thirds  vote  of  the  board  of  directors  of  such  district, 
become  a member  of  any  such  farmers  mutual  insurance 
company,  and  insure  the  real  and  personal  property  of 
such  school  district  in  such  company  as  in  the  case  of 
other  members  thereof  and  pay,  out  of  the  incidental 
funds  of  the  district,  for  such  insurance,  and  for  all 
assessments  lawfully  made  by  such  company,  as  in  the 
case  of  other  members  of  such  company." 

Under  Section  6063a  above,  the  Legislature  has  sought  to 
authorize  fanners  mutual  insurance  companies  to  accept  as  members 
school  districts  of  this  State.  Under  Section  6059  above,  the 
board  of  directors  shall  have  the  right  to  make  and  collect 
assessments  from  the  members  from  time  to  time  as  may  be  necessary 
for  the  payment  of  any  lo33es  under  the  terms  of  the  policy,  and 
the  necessary  expenses  of  carrying  on  the  business  of  the  company. 

Section  47  of  Article  IV  of  the  Constitution  of  Missouri 
provides  a3  follows: 

"The  General  Assembly  shall  have  no  power  to  authorize 
any  county,  city,  town  or  township,  or  other  political 
corporation  or  subdivision  of  the  State  now  existing,  or 
that  may  be  hereafter  established,  to  lend  its  credit, 
or  to  grant  public  money  or  thing  of  value  in  aid  of  or 

to  any  individual,  association  or  corporation  whatsoever, 

* # * 11 

* 

Section  12  of  Article  X of  the  Constitution  of  Missouri 
provides  as  follows: 

"No  county,  city,  town,  township,  school  district  or 
other  political  corporation  or  subdivision  of  the  State 
3hall  be  allowed  to  become  indebted  in  any  manner  or  for 
any  purpose  to  an  amount  exceeding  in  any  year  the  income 
and  revenue  provided  for  such  year,  without  the  consent 
of  two-thirds  of  the  voters  thereof  voting  on  such  propo- 
sition, at  an  election  to  be  held  for  that  purpose*  * 

Under  Section  6059  R.  S.  Mo.  1929*  the  board  of  directors 
may  make  and  collect  unlimited  assessments  against  its  members. 

If  a school  district  were  permitted  to  become  a member  of  said 
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mutual  Insurance  company,  according  to  the  above  section  of  the 
statute.  It-  would  thereby  become  liable  for  an  unlimited  assess- 
ment, Whenever  a school  district  becomes  a member  of  such  mutual 
Insurance  company,  its  assessment  liability  is  for  tne  protection 
and  benefit  of  the  other  members  of  said  mutual  insurance  company. 

By  Its  very  act  of  becoming  a member  it  lends  its  credit  for  the 
benefit  of  its  co-members,  contrary  to  the  provisions  of  Section  ^7 
of  Article  IV.  This  necessarily  must  be  true  because  the  probability 
of  any  member  being  paid  the  amount  of  the  loss  sustained  by  it 
under  these  companies  depends  upon  tne  solvency  and  credit  of  the 
other  members  which  are  liable  to  assessment.  This  potential 
liability  on  the  part  of  the  school  district  may  become  a real 
liability  to  a very  serious  extent,  depending  upon  the  extent  of 
the  loss  sustained  by  the  members  of  this  company.  There  is  no 
limit  as  to  the  amount  of  the  assessments  which  farmers  mutual 
insurance  companies  may  exact  from  their  members  under  the  provisions 
of  Article  15  of  chapter  37 > R . 3.  Mo.  1929.  Liability  of  the  school 
district  as  a member,  therefore,  could  not  be  limited  if  it  were  a 
member  of  this  insurance  company  any  more  than  the  liability  of  any 
individual  member,  except  that  Section  12  of  Article  X of  the  Con- 
stitution of  Missouri  forbids  a school  district  to  become  indebted 
in  any  manner  or  for  any  purpose  to  an  amount  exceeding  In  any  year 
the  income  and  revenue  provided  for  said  year.  When  a school  district 
or  any  individual  or  corporation  becomes  a member  of  such  farmers 
mutual  insurance  company,  it  thereby  lays  itself  liable  to  an  un- 
limited and  unstated  liability,  depending  upon  the  amount  of  loss 
sustained  by  the  company,  unless  its  articles  and  by-laws  provide 
for  a stipulated  maximum.  Where  the  assessments  are  unlimited  it 
would  be  in  violation  of  the  latter  provision  of  the  Constitution 
for  a school  district  to  become  a member  of  a farmers  mutual  Insurance 
company , 


We  are  therefore  of  the  opinion  that  in  so  far  as  Section 
6063a,  Laws  of  Missouri  1931*  page  240,  authorises  school  districts 
to  become  members  of  farmers  mutual  Insurance  companies  with  unlimited 
assessment  liabilities,  that  said  statute  is  in  conflict  with  the  above 
constitutional  provision.  If  the  said  farmers  mutual  insurance  company 
has  a fixed  assessment  liability  and  such  fixed  assessment  liability 
would  not,  so  far  as  the  school  district  is  concerned,  result  in  it 
exceeding  in  any  year  tne  revenue  provided  for  such  year,  then  we 
believe  it  would  be  legal  for  a school  district  to  be  Insured  therein. 

It  Is  therefore  the  opinion  of  this  Department  that  Section 
6063a,  Laws  of  Missouri  1931,  page  240,  is  unconstitutional  in  so 
far  as  it  authorises  a school  district  to  become  a member  of  a 
farmers  mutual  insurance  company  in  all  events.  We  believe  that 
under  said  Section  a school  district  may  insure  in  a farmers  mutual 
insurance  company  if  the  assessment  for  the  year  is  fixed  and 
the  said  assessment  shall  not  result  in  the  school  district 
exceeding  its  revenue  provided  for  such  year,  under  the  provisions 
of  Section  12  of  Article  X of  the  Constitution;  that  it  would  be 
Illegal  for  a school  district,  in  view  of  the  above  constitutional 
provision,  regardless  of  said  Laws  of  1931*  to  accept  membership 
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insurance  company  where  the  assessment  is  un- 

the  amoan^of  tne  assessment  is  dependent  upon  the 
amount  of  loss  or  conflagration  occurring. 


Very  truly  yours. 


/s/Frank  W.  Hayes 
Assistant "Attorney  General . 


APPROVED: 


Attorney  General, 


TAXATION  AND  REVENUE  - assessments  - False  Return  - statutory  method  of 

altering  so  as  to  Include  omitted  property. 


V 


NcYfc-Jber  £0.  1933* 


Hon -Table  Aren  King,  ’ounty  assessor , 
r'oplar  bluff,  issouri. 


;*ar  ;irt 


a letter  has  ueeu  received  from  you  under  date  of  November  9, 

1*33,  »*ich  letter  being  a request  for  an  opinion  in  toe  follow  lug 

terra: 

‘'Please  give  me  a erlttea  opinion  as  to  tue  lagaiiity 
of  adding  additional  property  to  an  aeeeawe.it  list 
« are  the  person  makes  a false  return,  ** 

hevies'j  statutes  of  .^1  scour  1 194%  . action  9762  provides  a pro- 
cedure share  a false  return  nas  been  made  by  a taxpayer  of  his  property. 

"see,  97&2,  Teble  assessment  for  making  fraudulent  list.— 

If  ai>y  para ua  shexl,  with  intent  to  defrtuc.,  deliver  to  any 
assess -i-  a false  list  of  his  property,  it  shall  be  the  duty 
01  the  eeeeeear  to  ive  notice  in  writing  thereof  to  the  county 
board  of  equalization;  and  the  sold  board  shall,  on  receiving 
each  notice,  give  notice  thereof  to  tits  per  eon  vho  shell  hove 
furnished  such  fcu.se  list,  whlob  notice  snail  specify  the  par- 
ticulars in  which  sain  list  io  alxeged  to  be  false,  ana  shall 
fix  a time  for  a b aiming  of  the  matter,  on  which  day  the  person 
aforesaid  shell  hav*  the  right  to  appear  end  defend  against 
such  charge;  end  if  it  appear  teat  sueu  person  is  act  guilty 
as  cnarged,  the  said  board  shall  dismiss  the  matter;  but  If 
It  appear  that  such  parson  is  guilty  as  charged,  it  snail  he 
L.«  duty  of  said  bcara  of  squall zatlcu  to  ascertain  the  true 
amour. t and  value  of  six  property  of  mac  person  subject  to 
taxation,  and  to  tax  the  »a.9  aa  similar  property  of  other 
person?  is  taxed,  and  In  addition  shall,  b way  of  penalty  for 
furnishing  such  false  list,  treble  the  amour. t of  taxes  thus 
ascertained  against  such  parson;  and  end:  person  enell  be  required 
to  pay  such  treble  amount,  and  shall  in  audition  thereto  be  liable 
to  be  punished  for  perjury,’* 

The  jupre’.*  court  of  issouri  referring  to  that  section,  and  defining 
the  power  of  the  Heard  of  equalization  under  such  statute  in  the  case  of  state 
ex  rel  Dalton  v.  hater,  170  vo.  3^3 « 7U  c,  o7<  (1902)  *®id: 

".net  such  authority  Is  conferred  upon  the  board  by  that  section 
under  certain  conditions,  is,  we  think,  clear,  that  is,  where  any 
person  with  intent  to  defraud,  shall  deliver  to  any  assessor  a 
false  list  of  his  property  end  R ail  be  ..roceedef  egalurt  in 
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accord* one  with  the  provl alone  of  that  section  for  ao  doing, 
and  If  upon  Investigation  by  the  board  he  be  found  guilty  of 
Intent  to  defraud  In  falling  to  deliver  to  the  eaeeaeor  a correct 
Hat  of  his  property,  then  It  beooiaes  the  duty  of  the  board  to 
a seer tain  the  true  amount  and  value  of  all  property  of  euch 
parson  subject,  to  taxation,  and  to  tax  the  »a.e  as  similar 
property  of  other  persons  la  taxed,  and.  In  addition,  to  add 
by  vay  of  penalty  for  furnishing  such  false  list,  treble  the 
amount  of  taxes  thus  ascertained  against  such  per a cm,  ete. 

Now,  it  appears  from  the  record  that  the  assessor  did  give 
notice  in  writing  to  the  hoard  calling  their  attention  to  the 
fact  that  plaintiffs  had  failed  to  list  all  of  their  property, 
but  had  omitted  therefrom  deeds  of  trust  and  mortgages  con® lied 
from  the  records  in  tht  office  of  the  recorder  of  sutler  county, 
covering  e period  of  from  January  1,  1696  to  Jane  1,  1696,  aa 
relates  to  deeds  of  trust,  and  from  January  1,  1597*  to  June  1, 
I&96,  ha  relates  to  chattel  mortgagee;  that  upon  the  receipt 
by  the  board  of  said  writing  it  caused  to  be  made  out  a notice 
In  writing  to  plaintiff.  In  which  it  Is  recited  That,  'On  the 
19th  day  of  April,  IO99,  the  assessor  of  said  county  filed  with 
tbs  board  a duly  certified  list  of  credits  as  shewn  by  ths 
record  In  the  offiee  of  ths  rse order  of  'hitler  county,  in  whioh 
It  appeared  that  you  felled  to  list  certain  credits  amounting 
to  #11,662,  and  you  are  hereby  notified  to  appear  before  said 
board  on  Wednesday,  April  26,  1699*  «nd  show  cause  why  the  sum 
of  #11,662,  should  not  be  edded  to  your  assessment  for  the  year 
1699,  as  provided  In  section  7537*  Revised  Statutes  1669!.  (17 0 

Mo.  39I). 


It  la  our  opinion  that  the  above  statute  and  quotation  will  be  self- 
explanatory  and  provide  a complete  so heme  of  procedure  where  e false  return 
haa  been  filed  by  e taxpayer  with  intent  to  defraud  the  state. 


Tours  very  truly, 

EDWARD  H.  MILLER 


APPR0YKD: 


ASSISTANT  ATTORNEY  0BNBIA1. 


attorney  SSSRaC 


of  school  boards  to  publish  annual  reports 
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Sr.  seorga  u.  ai&an. 

President,  Jt.  Louis  County  1 reas  sa*n., 
104  Looksoed  . venue, 
eb.ter  arose*,  Missouri. 


■r 


[771 ED 

\J)3 


^7 

/ 


Leer  Llr: 


A request  far  iafomntion  under  date  of  Sept  airier  30,  1933 
has  been  received  frot*  you  as  felloes: 

** Set  Steps  aunt  be  ta.tosn  to  ucckjcl  the  umbers  of  the 
several  uoscrle  of  , ducat ion  of  Sit.  Louis  County  to  comply 
with  Jec.  II2661  of  the  Revised  johool  Laws  of  1923  in 
publishing  their  annual  statement*  in  detail; 

Tou  sLLl  note  tost  on  Page  £30  of  ut  m the  attorney- r*en«rsl 

rules  Vnat  the  s;«oific  caount  paid  to  eseh  teaoher  xust 

be  published. 

As  the  seacol  tax  i-  alsnjs  the  largest  tax  paid,  ee  have 
a right  to  have  the  la*  lived  up  to  sc  that  the  taxpayer 
a ill  know  shat  the  oonuy  is  being  used  for.  No  out  Is  sb- 
j eating  to  the  paysusi.t  of  tap  school  tax,  but  everyone  is 
entitled  to  the  full  and  correct  inf  or ~<atioa  as  to  its  use. 

You  sill  greatlj  oblige  the  editors  of  the  nine  papers 
published  in  St.  Louis  bounty  by  furnishing  the  Inf  oration 
called  for." 


Revised  statutes  of  lescuri  of  192%  ..action  93^*  provides  in  part 
as  follow^ 


•*  * * * *that  It  shall  be  the  duty  of  each  of  said  boards, 
and  of  the  boards  of  directors  in  other  school  diutriote  in 
this  state  having  graded  schools,  to  max*  and  publish, 
annually,  on  or  before  the  13th  day  of  July  in  eeoh  year.  In 
soas  newspaper  published  in  suer  school  district,  and  if  there 
be  no  newspaper  published  therein,  then  by  written  otatecseuts 
ported  In  five  public  places  In  such  district,  a detailed 
statement  of  all  reaalpts  of  school  coneys,  when  and  from 
what  apuroe  derived,  and  of  all  expenditures,  and  on  abet 
account [ also,  the  present  Indebtedness  of  the  istrlet  md 
its  nature,  and  the  rate  of  taxation  for  til  school  purpose* 
for  tb«  year;  which  said  steta-e  1. 1,  so  ra;-J.red  to  ba  ua.de 
and  published,  shall  be  duly  attested  by  the  president  and 
secretary  of  tbs  board,  and  the  eeerctary  s -.all  forward  a 00 py 
of  said  report  to  the  state  superintendent  of  public  schools 
at  Jefferson  City,  had  any  board  of  education  or  board  of 
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Urea  tor-  who  shall  fell,  refuse  or  neglaat  to  order  eusfa 
statement  to  bv  aede,  sad  soy  off  leer  of  »eid  board  who 
aboil  f»il,  rr  'use  or  neglaat  to  prepare  such  atateaer.t 
ad  publish  and  forward  tbe  ua«,  as  required  by  toe  foregoing 
provisions  of  th  It  section,  when  ordered  by  euob  board,  aboil 
be  guilty  of  t Bladeaeanor  and  punished  by  a fine  not  to 
seed  one  hundred  dollars." 

Coe  possible  way  if  ooepclllng  ocopllonoe  eltJ.  tna  above  saetloc 
eoald  be  to  report  eny  vloletlon  of  It  to  tbe  . roeeoutlag  Attorney  of  tbe 
ocanty  because  by  tbe  above  section  violations  thereof  are  aede  alsdeeteenors. 
This  eetbod  would  be  subject  to  tbe  objection  thet  It  would  not  necessarily 
•sears  tbe  result  desired  for  original  proceeding  would  uerely  punish  tbe 
offenders  and  would  not  of  thcnaalvea'  ooapel  ooapllaitoa  with  tbe  statute. 

, 0 

m 

The  beet  eethod  for  eacpalll&c  obedlanoa  to  the  above  statute 
would  b«  by  an  action  of  ratnd imt  against  tbe  aaabere  of  boards  violating 
eueb  statute  and  such  cult  could  be  instituted  by  e privets  eitiiaa  end 
taxpayer. 


"There  Is  ac  grows!  for  eevll  ooKoernin.;  the  ri-jht  or  the 
relator  to  this  writ.  Me  le  e citizen  end  s qualified  voter 
of  Jefferson  city,  it  euob  be  is  interested  In  tbe  enforce* 
neat  of  the  lew  end  ea  a oooeequenee  in  tbs  welfare  of  tbe 
eosmnity.  osecssln~  this  right  end  interest  ba  is  entitled, 
if  officials,  fra-  whatever  cause,  ere  not  performing  tb«lr 
duties,  to  eek  the  court  to  require  Ua  to  do  so.  re  t hero- 
fore  bold  that.  In  e ease  of  this  character,  uandauus  Is  t e 
appropriate  remedy,  end  that  tbe  relstor  is  e proper  party  ee 
petitioner  therefor.*  (state  ex  rel  yeuat  v.  rtuoas,  5I3  he. 
lbo,  1&5*  £&  • *.  y4  Accord,  'tats  ex  ral  • ear  v. 

yreasls,  -.o.  44,  os.  t.  1 ( XcKbCi  > t . tste  ex  rei  Xellchar 
v.  Board  of  :raeldeit  and  1 tractors  of  St.  Louis  ublle  shoals, 

134  U«.  33  B.  *.  ^7  <1*96). 


Var.  truly  yours, 

H,*XRDH*.  xiujtrt 

im  0TH>i  assist  l*t  m-fiiat  ar-nua. 


TnT  MET  0**  SSAV. 
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Kr».  xion  2*  Lnub 
City  Attorney 
Soberly,  I'.teeouri 


May  10,  133.  v/ 
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Dear  hiukyji 


Your  letter  dated  toy  3rd  revues  tint,  an  opinion 
ft  i-i  t:  it o off loo  la  In  words  and  fl/uron  ns  foil  wo i 

"The  City  hae  for  several  yearn  nod  a 
tax  of  *00.00  a year  on  a ft  Drink  and 
hear— beer  t&rl  »tb,  Toe  tax  on  >08tn.u- 
ranta  to  >30 . 00  a year.  Sow  alnoe  title 
new  beer  in  legal  aovsrl  new  plaoen  ;«ve 
opened  up  an  reotauxo  t»,  for  the  nolo 
purp  >ee  of  sailing;  bear,  they  only  keep 
enough  food  tJiero  to  fall  under  tlte  re- 
quirement o of  tiie  law.  Nov  tits  lfeur-i>eex 
i'Ml  -va  are  objecting  to  the  additional 
;30.00  tax  when  these  new  plaees  sell 
tae  vary  sane  thing. 

*;j  v?  tiio  city  of  Uoberly  lias  on  aardiaanaa 
as  follows t 1 Ixoe;  t as  otherwise  particularly 
prowlded  by  this  or  ,-ioeie  other  oadlaenM  of 
tfie  oity#  any  person,  fina  or  corporation 
titat  my  be  o,^%,etl  in  the  city  In  acre  than 
one  line  of  business  at  otic  tine  in  one  build- 
ing and  under  the  anno  tAnagaroeot,  shall  be 
required  to  tabs  out  only  one  llseuee  fron 
the  city,  which  el  mil  be  for  the  highest  ;w 
taount  >rcsorlbed  for  ny  of  the  lines  of 
business  »o  engaged  in  by  euoh  person,  flm 
or  oorp  ration, ' Now  would  it  not  be  within 
the  law  to  rule  that  any  place  that  sells 
beer  frills  u der  tlie  dlaes  of  & lift  brink 
tma  hoax- bo  or  Parlru , and  that  mince  under 
the  above  ordinance  only  the  higheat  license 
taint  be  <tt4>d,  oould  the  oity  not  hold  tlv  t 
any  restaurant  t at  soils  beer,  becomes  a 
du^J.  bu  InesB,  that  of  restaurant  bear— 
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bear  i«vlnrv  and  be  required  to  take  out 
the  iiighast  of  the  t jo  licensee,  mutely 
the  1150.00  one.1* 

It  Is  tlM  opinion  of  this  offlee  titat,  under  the 
provision  of  the  Oity  ordinance  of  M berly,  Missouri.  any 
person,  firw  or  corporation  that  sells  bear  for  retail  con- 
sumption on  the  >reul»ea  under  the  provisions  of  the  present 
estate  oer  Law  falls  in  the  olnas  of  one  oner  tin. ; a tl  ft 
/rim.  end  Knur-beer  Parlor.  It  follows  then  that  any 
restaurant  that  sells  beer,  operates  a dual  business  that 
of  restaurant  operator  ami  that  of  a soft  drink  ami  no  r- 
oeer  jmrlo r operat  r.  and  one  operating  such  a dud  busi- 
ness is  required,  under  the  terns  of  your  oity  ordinance 
to  take  out  and  j>ay  for  the  hl^iest  of  the  two  licensee 
mu  tely  the  1*60.00  lioenne. 


Besueotfully  subnlttod, 


w«.  Oft  ’dUYVJifi 

a sale  Wit  Attorney  tonevnl 


ATi-  i Vj£i>t 


Hi  y UOKli  mCK 
Attorney  Usner  -1 
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TAXATION: -Inquest  fees  which  are  deemed.'  criminal  costs  may  be  used 
to  offset  delinquent  back  taxes,  otherwise  taxes  can 
only  t paid  as  provided  for  in  S ion  9911,  R.  S.  Mo.  1929. 
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Map.  £.  Paul  Lamb, 

Coroner  of  Wayne  County, 

Piedmont,  Missouri. 

Dear  Sir: 

We  are  acknowledging  receipt  of  your  letter  In  which  you 
inquire  as  follows: 

B There  is  a question  I would  like  to  ask  you  and 
I will  surely  appreciate  it  if  you  will  give  me 
your  opinion  on  it  by  return  sail.  The  county 
here  owes  ae  for  five  inquests  that  I held  during 
ay  term  of  office  and  they  are  not  able  to  pay 
now  and  1 owe  them  some  personal  tax  which  I am 
not  able  to  pay  at  this  time.  1 borrowed  money 
to  pay  the  real  estate  tax  but  at  this  time  I 
just  can’t  get  any  money  to  pay  the  personal,  so 
I wonder  if  it  would  be  possible  for  the  county 
to  credit  me  with  my  personal  tax.  I have  quite 
a bit  more  coming  to  me  than  I owe  and  I can’t 
see  why  it  would  not  be  fair  to  just  have  the 
court  to  tell  the  collector  to  credit  me  with  what 
the  county  owes  me.  I think  during  these  trying 
times  that  we  should  all  stick  together  and  try 
and  help  each  other,  and  as  both  of  these  debts 
are  honest  debts  that  were  unavoidable,  I sin- 
cerely hope  that  they  can  be  settled  without  the 
added  out  on  ae  in  the  fora  of  a tax  bill.*1 

Section  3855,  R.  S.  Mo.  1929,  provides  as  follows: 

"All  fees  due  witnesses  before  the  grand  jury, 
and  all  fees  due  jurors  in  any  criminal  ease,  and 
all  fees  accruing  in  any  inquest  case  where  the 
verdict  of  the  jury  is  that  the  deceased  came  to 
death  by  other  than  unavoidable  accident  or  natural 
causes,  shall  be  deemed  criminal  costs,  and  shall 
be  paid  in  like  manner  and  shall  be  subject  to  all 
the  offsets  herein  provided  for.* 

Under  the  above  section  all  fees  accruing  in  any  inquest 
where  the  verdict  of  the  jury  is  that  the  deceased  came  to  death 
by  other  than  unavoidable  accident  or  natural  causes,  shall  be 
deemed  criminal  cost®,  and  be  subject  to  all  offsets  provided 
for  in  the  statute.  Section  3854,  R.  S.  Mo.  1929,  provides  as 
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*fhe  county  treasurers  shall  pay  out  all  such  fees 
to  the  proper  owners  as  the  same  may  be  called  for: 

Provided,  that  before  any  such  fees  shall  be  paid  the 
party  to  whom  the  same  is  due  shall  furnish  satisfact- 
ory evidence  to  the  treasurer  that  he  or  she , as  the 
ease  may  be,  is  not  at  the  time  indebted  to  the  state 
or  county,  on  account  of  delinquent  back  tares,  or  is 
indebted  to  the  state  or  county  on  account  of  any  f ine , 
penalty,  forfeitures,  or  forfeited  recognizances,  or 
costs  for  a violation  of  any  criminal  statute  of  this 
state,  or  for  contempt  of  any  court,  no  matter  if  the 
same  shall  have  been  paid  by  oath  of  insolvency  as  pro- 
vided by  law;  or  is  indebted  to  the  state  or  any  county 
on  account  of  any  funds  coming  to  his  hands  by  reason  of 
any  public  office:  Provided  further,  that  after  deduct- 
ing the  amount  of  the  indebtedness  of  the  claimant,  if 
any,  on  account  of  any  or  all  of  the  various  causes 
hereinbefore  enumerated,  the  treasurer  shall  pay  him 
the  balance,  giving  duplicate  receipts  for  the  separate 
amounts  paid,  one  of  which  shall  be  filed  with  the  county 
clerk , who  shall  charge  the  treasurer  with  the  same,  but 
if  the  indebtedness  of  the  claimant  equals  or  exceeds 
the  amount  of  his  fees,  stating  on  what  account,  and 
shall  make  duplicate  receipts  for  the  same,  one  of  which 
he  shall  file  with  the  county  clerk,  who  shall  charge 
the  treasurer  with  all  such  receipts,  and  in  hie  regular 
Settlements  with  the  county  court  the  treasurer  shall 
make  a full  and  complete  exhibit  of  all  his  acts  and 
doings  under  section  3853  to  3858,  inclusive. * 

Under  the  above  section  the  county  treasurer  is  required  to 
offset  against  criminal  fees  any  amount  owed  the  county  for  delin- 
quent back  taxes.  If,  therefore,  your  inquest  fees  are  such  as 
become  criminal  costs  under  Section  3855,  and  the  taxes  you  owe 
are  delinquent  back  taxes,  we  believe  that  it  would  be  proper 
for  the  county  treasurer  to  offset  the  amount  of  your  delinquent 
back  taxes  against  the  amount  of  criminal  fees  which  you  have 
coming  from  the  county. 

On  the  other  hand,  if  the  facts  are  such  as  not  to  bring 
focr  case  within  the  two  sections  above  cited,  then  we  believe  that 
the  County  has  no  right  to  offset  any  indebtedness  it  owes  you 
against  the  taxes  whieh  you  owe  the  county.  Section  9911,  R.  S.  Mo 
1929,  provides  as  follows: 

•Except  as  hereinafter  provided,  all  state,  county,  town- 
ship, city,  town,  village,  school  district,  levee  district 
and  drainage  district  taxes  shall  be  paid  in  gold  or  sil- 
ver coin  or  legal  tender  notes  of  the  United  States,  or 
in  national  bank  notes.  Warrants  drawn  by  the  state 
auditor  shall  be  received  in  payment  of  state  taxes. 

Jury  certificates  of  the  county  shall  be  received  in  pay- 
ment of  ©ounty  taxes*  Past  due  bonds  or  coupons  of  any 
county,  city,  township,  drainage  district:,  levee  district 


Hr.  Ji,  Paul  Lamb,  -3-  wcember  27,  1933. 


or  school  district  shall  toe  received  in  payment  of  any 
tax  levied  for  the  payment  of  bonds  or  coupons  of  the 
sane  issue,  tout  not  in  payment  of  any  tax  levied  for 
any  other  purpose,  Any  warrant , issued  toy  any  county 
or  city,  when  presented  toy  the  legal  holder  thereof,  shall 
toe  received  in  payment  of  any  tax,  license,  assessment, 
fine,  penalty  or  forfeiture  existing  against  said  holder 
and  accruing  to  the  county  or  city  issuing  the  warrant* 
tout  no  such  warrant  shall  be  received  in  payment  of  any 
tax  unless  it  was  issued,  during  the  year  for  which  the 
tax  was  levied,  or  there  is  an  excess  of  revenue  for 
the  year  in  which  the  warrant  was  issued  over  and  above 
the  expenses  of  the  county  or  city  for  that  year." 

Under  Section  9911  warrants  of  the  county  may  toe  used  in 
payment  of  the  taxes  where  the  warrant  was  issued  during  the  year 
whleh  the  tax  was  levied,  and  where  there  is  an  excess  of  revenue 
for  the  year  in  which  the  warrant  was  issued  over  and  above  the 
expenses  of  the  county  for  that  year.  The  purpose  of  the  above 
eeetion  was  to  put  the  county  on  a cash  basis,  and  the  above  sec- 
tic®  does  not  provide  for  the  offset  of  a debt  owed  toy  the  county 
t©  an  individual.  It  only  provides  that  warrants  issued  toy  the 
county  may  toe  used  to  pay  taxes  as  provided  in  the  section. 

It  is  therefore  the  opinion  of  this  Department  that  the 
fees  due  you  are  made  criminal  costs  under  Section  3855,  and  that 
they  may  be  offset  against  del incruent  bask  taxes,  as  provided 
In  Sect  ion  3854.  If  the  facts  are  such  as  do  not  bring  your  ease 
within  those  two  sections,  then  in  view  of  section  9911,  you  ere 
net  entitled  to  an  offset,  tout  if  you  can  obtain  warrants  for  your 
indebtedness , such  warrants  may  toe  used  to  pay  taxes,  subject  to 
the  restrictibna  contained  in  Section  9911,  as  above  oointed  out. 


PROVED; 


Attorney  General 


KJHOUL  tH.k.33  — One  r at i n;  themselves  - buses  for  the  trans- 
port; tion  of  childrento  and  from  s clio  o 1 , when  buy  in.  di  reo»3ry 
Ire  . the  . lanufacturer  or  their  arcr.t  are  exempt  iron  the 

payment  o f jF e d e r I taxe n , po  i ins . 


Kurch  LG,  . 93.,. 


FILED 

<fjs 


hr.  01u-i  . A.  lee 
Lit  ate  iipori  nt  en  d erst 
eparti  ont  oi  fublio  - ohoole 
ij  >ity,  J'lcsourl 


Attention:  1 t,  a.  , . ro-.cv:hltr- 

Dear  ?'r.  Crosewhltet 

Your  lett  r of  larch  33,  1333,  received,  wherein 

you  ray, 

* '111  you  hir-dly  nxanlr-0  the  enclose  correr  .on- 
er.ee  ar.  give  rae  your  opinion  as  to  whether  or 
not  ech»ol  boards  may  bo  exempt  od  fror:  pa>  .otrt 
of  the  federal  Tax  o;  pa  sc  line  cn  all  school 
notorlree  transportation  equipment.* 

In  reply  will  any,  this  orfloe  has  heretofore 
rendered  this  opinion, 

"It  ic  the  opinion  of  this  department,  under  the 
authority  of  the  ct.ee  of  PoCulloch  vs.  K&rylan-*, 

4 • .heat  312;  4 L.  . V9,  that  the  Federal  drrem* 

aent  con  not  levy  a tax  u*or  any  at?  te  or  any  of 
itc  ovomacntal  a,  er.ol  :o,  ouch  uc  . Ur  iel  nlitlos, 
school  boards  or  other  political  t ubdlwielon: a*  A 
et  te  oar*  not  levy  a tar  upon  the  agency  of  the 
cderal  Government , Uheulee,  binder  tho  sane  con- 
stitutional proYlalons,  the  Federal  Oovemaent  o n 
not  levy  a tax  upon  It  or  any  of  lte  government:  1 
agon*'  lee, 

"Collector  ve.  Mjt  11  Well.  113; 

I i n Potociele  Co.  vc,  t\  383  tl.  . -70; 
iQlkek  vs.  Farcers  Lour,  and  Truet  00*  p 
137  L,  J.  43,; 

Adbroainy  v. . 1 . . , 137  U,  1; 

i ; nhujri  le  lil  Co,  vs.  Vnox,  377  u.  . SIB  ■ 


!•  arc? 


u 0 « 


w®  adhere  t w that  opinion  tlv  t the  Feder*  1 fjosrem- 
irent  C5iX»  not  levy  a gasoline  t&x  upon  any  ctnte  or  easy  of  ite 
07  - rodent al  agencies  such  as  school  districts  or 
fro&jr,*  where  they,  the  school  ' ‘ ‘ ■ 
r**«‘ 


■ - ' iVin;,.  > — — ********  jTvTw,  ■•  — i — v 

TpHUoc  only  *****  »o  ItaSil  or 

o-jeratw  tlic?-  a]ttaec  aisaf  c oetfod,  they  should •. , 
of  tv.©  Internal  iovenue  Collectors  of  the  tutted  states,  buy 
the  JUaRi  Jto  $&&  i^llrnr  or  a^-aant  at  raQtnqr 

who  & © char..  of  tJM?  station. 


tliO  Of 

t seep  in  Tsind, 


.i 


In  ian  Kotocyole  Oo.  v,  tj,  g.  t 283  p.  , 570; 

o&mars  and  dayoUar.-ta  Bsnlr  v.  rtirneeota,  232  IT,  % 518-53#* 


Trusting  this  wifi  , newer  your  inquiry  sat i»f actor- 

11  , I an, 


7ory  respectful 


As©  1 t -m  t t,  t to  -moy-; : enteral . 


At t o m ey-i  i ©no ral . 


tjn  im 


In  res 


SCBJ. L-  Majority  of  lAXPAXEnb  voting  at  election  unuer  See . 3t?£5  _ 
Mo.  1313,  Increases  tax  levy?  and  mho  £ tax-aaver. 


Apr  I ?ru,  1377 


Bo.  Chas.  E.  ~ee, 

State  fiap't.  of  Public  schools, 
Jef  erson  City,  M<ssn  rl. 


filed 

52 


Attentions  Mr,  ueorge  «•  John. 

Stcte  Lep't.  of  ^ucr- 1 * on. 


£e>  r 81ri- 


1 have  your  letter  of  April  let,  13.-’  In  w-  ich  you  Say  e ny  inquiries 
reach  y ur  department  relative  as  to  aha  Tot-  on  the  question  of 
school  tax  IcYy. 

Sect i a 3 £££  ft.  o.  Mo.  1383  provides  for  an  increase  tax  levy  which 
rust  be  tube!  fctdd  to  the  voters.  That  section  Is  as  fol'ovc* 


■ * * * if  A 

mm  ml  

1R£  l^Vi  Vuf.  a FAYOr.  uE 

suit  of  such  vote  and  the  rate  of  taxation  to' voted  In 
such  dlstrit  shall  be  certified  to  the  Count/  Clerk 
* • * »fco  shall  on  the  recel ?t feereof , proceed  to  assess 
and  carry  out  the  aaoimt  so  r turned  an  the  tax  books 
on  ell  the  taxable  property,  rcol  and  ;>e.  jonai  of  such 
school  district  as  sho  n by  the  last  annual  assessment 
for  state  and  county  pur  pc  as,  including  all  st:tfcraents, 
of  nrrehants  s provided  by  law.* 


lax  s on  railroad  pro  erty  in  the  district  would  bo  taxable  under 
this  lav. 


lou  will  note,  the  statute  repeatedly  said  the  utejority  of  the  tax- 
payers voting  at  such  as  election. 

Black's  La*  bictioiu  ry  says  that  a tax-ptyer  is  defined  as  « er . on 
chargeable  with  £ tnx. 

fhe  St.  Louis  ^ourt  of  Appeals  defines  a tax- payer  as  t jerson  «din$ 
property  in  the  dtat#  sublet  to  taxation  on  which  he  regularly  pays 
taxes,  (this  definition  is  ado  ted  in  Pope's  Legal  Definitions.) 
i^itton  v.  Fessle  71  L.  *.  (Mo.)  74D. 

In  the  fol  owing  case  the  p-  rty  seeras  to  have  o /ned  an  autoaoblle 
md  was  considered  a tax-payer,  Castilo  v*  btate  81  gh way  Lep.art*ent 
aid  Mo.  £4-i,  l.e.  >6£. 


*prll  <%  1 385 


Hon.  Che®.  E.  Lee, 


In  other  decisions,  they  have  defined  a tax  ss  "ui  enforced  contri- 
bute on  of  ^.oney  or  ..■•ro.vrty  and  la  accordance  with  some  rersuiable 
rule  of  apportionment  by  authority  of  & •.  uv-:.r  feign  at  tg,  on  a.  f&fe-OM 
On  ft  within  its  jurisdiction  for  the  purpose  of  defraying  the 

public  espeuse.* 

Balent5ne*s  Its  ^lcfcionery  p.  1£8? 

£6  h.  C.  L.  p.  IB 

IB  I*.  P.  346 

» »XB£  Lt.3I*L*  XUnE  *A£&s  tB£  EJUSCUm*  EX&EXle  AMI  IRE 
JUllClAiiX  COSSthdME  IRE  LAftS.*  C ley  on  t§x»tic«  p.  Z4* 

"Chief  Justice  Marshall  in  <■ *y»an  v.  Southard  10  cheat  1, 
p.  48:  * ihe  ii&glsl.^tu  fe  aaist  therefore  determine  all 

questions  of  necessity,  disc  etion  or  policy  in  ordering 
a tax  and  in  apportioning  it  * * * end  *?ust  decide  u on 
the  agencies  by  seen*  of  wb'cfe  collect  ons  shall  be  »»de.f  * 

Pet ton  v.  «Tsdy  184  3.  E.  808,  l.c.  613,  621. 

fhe  last  above  cited  opinion  fro::  the  Suprese  Court  of  the  *-*nit~~d 
States  would  ladle:  tt  that  a tar-payer  is  ayotte  who  pays  a tsar 
on  real  estate,  personal  property,  aereheodisa  or  eh,*:  tnot;  the 
conclusion  who  id  be  lusvi  table,  a man  who  pays  poll  tu  imho 
helps  keep  the  roads  in  shape  for  the  children  to  go  to  nd  cos# 
from  school)  is  a tax-payer* 

Till,  g#  of  Rixa  ▼.  *>ll son  las  *>•  ip.  m 

Css  tils  v.  Highway  Bit  Mo.  44,  supra. 

The  theory  of  the  lew  is  th;t  a tax-payer1 s Interest  is  to  gre  t 
that  he  will  exercise  his  discretion  in  voting  for  th a bfest  interest 
of  the  district. 

139  la.  Ap.  S&9  l.c.  Bo,  supra. 

lee  also  auctions  7373— T838  (<>.  S.  1330)  Inclusive* 

*lo  strict  end  technical  construction  is  to  he  put  u a n 
the  statute  Involved,  nor  is  a strict  «nd  technical  com- 
pliance with  It  to  be  exacted  of  the  * plain,  basest, 
worthy  citizens,  not  specially  learned  in  the  law*  in 
the  performance  of  their  duties  under  it." 

State  ex  rel.  Jones  ESC  Mo.  l.c.  HOI. 

State  ex  rel.  Jot.  lOB  ■-*  l.c.  94* 

•Xfee  Isas  affecting  th#  orgcAl sat  I on,  functions,  ad 
powers  of  tPe  school  district  or#  not  to  be  strictly 
construed." 

£ ate  ex  rel.  School  £i strict  2Z&  1.  *.  l.c.  323. 

atate  ex  rel*  Corfeahaa  r.  Jones,  <88  lo.  191,  l.c.  201 


^ ' 


Hon.  Chas.  E.  Lee 


April  3rd,  1933 


In  view  of  the  foregoing,  it  la  our  opinion  that  any  tax-payer  is 
a qualified  voter  in  this  instance,  because  it  limited  it  specifically 
to  tax- d avers  under  that  particular  Section  922b  h.  S.  Ho,  1929, 


Section  3225  expressly  includes  statements  of  merchants  thereby  making 
anyone  who  pays  a merchant's  tax  unquestionably  a qualified  voter. 
Section  7880  says* 


*lhe  county  court  of  all  counties  * *_*  shall  at  the 
regul?.: r February  term  in  each  year  LEVY  * * * upon 
every  able-bodied  male  jqtal&taftt  ±&  figaft&X  Bia E 

iff  * * * 1 ™ 


Sections  7879  fco  and  including  7888  make  a poll  tax  payer  a voter  as 
he  Is  charged  and  made  to  pay  a specific  sum  to  be  used  in  that  district 
which  sum  may  be  recovered  by  suit  under  Sections  7886  and  7887  in 
practically  the  same  manner  as  any  other  tax,  real,  personal  or  mixed, 
can  be  recovered. 


Yours  very  truly. 


Geo.  B.  Strother* 

Assistant  Attorney  General 


APPROVED* 


HOY  "53ZX fSOT 

Attorney  General 


GBS/rnh 


«3»watA«  Om»,  ;s. 

t to  Sup*  t of  Paullo  -<j 
J#ff#*«oa  Qlty#  ifie  aouari 


* *uu^  qi  * *U  •},  r«4'"tT«d.  itt  which  you  aak 

* a P*r,oa  cone  id $r®  « t*x  xiyer  for  the  jut  to  a*  of  * 

vi>tiag  a in*  mmi  lawy  if  they  ani  ^ -wpty  Sublet  S 
eves  tn  ugh  it  has  not  ©eaa  i litod  by  the  A3**;s*or  f eo  adl  anri 

s? «».  jw  «t,  w.  *.«  u*«m  ia  aj-*  “■* 

,.,  gj«k*a  dafloitioa  of  a tax  a ysx  that  ; fur- 

Uill'U&a  %Q  JfOU  4#;f#  Afty  \ | 

*1  tali#  tala  t;  «f>:sa  a >**0 u*  subject  to 
a tax,  taat  is  nnviag  pro  urty  «it«ot  to 
®*“l  to**1  » though  it  jiMt  avwv  beta 

aiceaasd  or  >es  ibiy  *os  assess, »d  under 
aootKor  p«fm'«  a*ae  ot  with  their  jro.,«rty.  * 

-5?  **Vft*f **  9**i***itlom  1*?  a brand  mm  rt^l  U a hard 
oar:  to  very  definitely  define.  n“*° 

^ fuis  datut**  baa?  lag  on  the  eubjeot  ;?just 
ae t b-3  m const ru*d  sa  to  h*we  unr  ato&abie 

71  a.  »_  1.0.  ‘7 Art. 


■'•soft.  Cb&s. 


April  12,1933 


7hma  the  court  dafla--  a quail flod  votor  oa>; 

*A  jualified  mt  -x  is  .y&s  the 

general  las#  of  the  at  to  would  be  allowed 

»o  vote  la  aft;  county  fo?  at  t aai  county 
cfftCers.***Xf  be  la  a tax;; yer  (tMt 

As  a afflEgM  jaaLg  La  Ek 

jf&j  £&  £&&  &&  gfrmlay.// 

apx tim),  i cira^ie  13 15»9fH!r 

»f  school  director.* 

t4"  coujt  hel , that  -su-sb  a person  Is  eligible  to  the  office 
o.  school  director  w&etfeer  ha  h 4 la  fact  p*\&  a tax  alt;, in  auoh 
school  ul^triet  or  aot.  —v,*iS“ 

In  dtute  or  nl.  Circuit  ttteraey  v.  fi'dtlla  41  so.  *.  336.  the 
c->urt  defined  tor  £»f;^r  froa  several  aa^Loe.  tbe  court  said! 

duty  Is  to  4ed ax <9  and  not  to  is-adte  the 

law.5* 

Aft.-lj4uat  .-4  elth  approve!  fro®  Chief  .rustic#  ^irelkUi  la  ttelted  State* 

v.  ^lsder,  3 tsraaefc,  3»di 

V***9  *^gl  aui  xsss&i 

£ ^ ifee  legislature  be  piaia,  In 
oa  « it  mast  be  obeyed*  * 

*4  person  i«  act  relieved  frosa  ;jiyiaK  * res 
on  jro  &xt'j  owned  by  M .i.  aii^o^^b^e It 

“If  a porecc  jg*»£  an  la  tercet  la  property 
ae  ^ s a tar  toereou,  he  pays  bis  tar  re- 
gor.il ess  of  tiu  f^ot  to  when  tJfce  pro  wrty 
i s ^eceeee:  ,**“ » 

-**1.1  deterdnlng  the  as  salaf?  of  or  . j an/i 

phrases  used  la  a lew,  vfee.  •#  they  a; halt  of 
-*>"«  tarn  os«  sa^'iniag,  it  i*  %h-  duty  of 
tf:#  courts  to  adopt  tijrtt  nooning  wm  eh  lain 
aortsoay  .4  ta  tbs  O'.ffttejtt  of  the  entire  la-*. 

***'  prevent ? t ie  nt.ee;  >lef  sought  to  to*  readied;  * 

la  the  sbeva  a . so 3 the  p rtles  were  considered  sad  hel  l to  be 

T£La%/tl‘U  “ rCl'  -1WUlt  *»•  "Mttta  4i  wo.  A. 


Hon.  Chas.  J£.  . 


April  13,1933 


»• 


In  a liuo-i  :ore  r cent  0.1*0,  State  ex  rgl.  Bol  I many  vs. 

Ueneg  11,  307  tto.  447,  tne  omrt  vent  Into  detail  as  to  who  wag 
a tax  payer.  The  ■'tax-payers-  In  that  o ass  are  aa  follows: 

Mrs.  Senegal  1 w e el  gated  school  >1  rector  and  as  her  name  wns 
not  on  the  tax  list  a suit  was  brought  to  oust  her  from  the  office 
Kjid  this  at  te  of  facta  appeal-  It  wae  testified  th  t on  the 
first  day  of  June  Mth.  m neg.ll  owned  a horse,  four  cows  a sow 
and  one  half  Int-  r at  on  an  auto  ohlle,  that  the  )ro  >erty  was 
11  ted  and  & >eaased  for  taxation  In  the  name  of  Joe  Elonog  11, 
her  husb  nd.  Site  w e pranent  when  the  assessment  w q made  and 
signed  h r husbann's  name  to  tne  a ee  n«nt,  and  the  tax  was 
paid  on  hex  personal  property.  Jhe  owned  a oue  half  Interact  In 
the  automobile,  the  orae,  cows  and  one  aow,  that  same  was  pur- 
chased with  hor  own  mon  y,  th- 1 her  husband  oald  said  taxes  for 
her  and  aims  elf.  and  that  In  Pecuraber  1921  she  was  the  orner  of 
tne  .roper ty  or  said  and  paid  hepr  t*ixea  In  1*  comber  1921  In  the 
nann^  r aforesaid. 

The  court  quotes  with  approval  the  case  of  state  exrel. 
Clro-iit  Attorney  v.  -aoiclln,  41  '4o.  A.  339: 

"If  a person  owns  an  Inter  st  in  property 
and  ays  a tax  thereon,  he  >aya  hie  tax 
regardless  of  the  fact  to  whan  the  pro  erty 
is  as seas so. • 


If  these  laws  were  strictly  construed,  when  qew  districts 
w re  formed  there  would  be  no  one  In  t^ag  dlstrlot  who  eoti&ti  serve 
as  a director  wo  mee  In  that  district  "a;  one  would  have  paid  t x. 


i^rora  th  foregoing  tt  Is  our  opinion  *tret.  If  the  property 
line  never  bovn  assessed  any  where,  nor  the  tax  s p*id  n ame  by 
any  on-  even  though  It  Is  o ?ned  by  the  person  claiming  to  be  a 
tax-  layer  under  the  rule  quoted  In  Uaoklln  case  (41  .do.  a.  l.o. 

34b)  ae  would  not  be  considered  a tax  oayer,  but  as  the  c urt 
has  said  It  would  be  a "mere  sham. 4 jeeondt  That  a person  would 
be  oonstdsred  s t.x—  my or  if  as  or  sne  has  property  even  though  It 
Is  listed  In  another  person's  nuns  If  the  taxes  arc  paid  on  tame 
whether  by  the  person  or  by  some  one  In  his  or  her  b half. 


A^auv  so 


Very  truly  yours. 


ti  XJHG  '.  d.' 

Assistant  Attorney  dene  el. 


U43:M 


Attorney  General 


State  Superintendent  of  Schools:  VOTING  IN  SCHOOL  DISTRICTS 


Question  of  right  of 
employees  of  McCune 
Home,  Jackson  County, 
to  vote  on  school  affairs 


June  17th 
1 9 3 3. 


Honorable  Charles  A.  Lee, 

State  Superintendent  of  Schools 
Jefferson  City,  Ho. 


We  acknowledge  receipt  of  your  letter  of  May  10,  1933 


as  follows 


’•The  attached  information  concerns  School  District 
No.  19  in  Jackson  County.  Mrs.  Blythe  was  in  to  see  me  this 
week  and  also  had  a conference  with  your  Assistant,  Mr.  Strother 


nMrs.  Blythe  stated  Mr.  Strother  suggested  that  1 ask 
for  an  opinion  relative  to  the  employees  of  the  McCune  Homs  in 
Jackson  County  having  the  right  to  vote  on  school  matters  in 
the  local  district.  She  alleges  that  the  home  of  these 
employees  is  located  in  other  sections  of  the  state  and  that 
for  all  practical  purposes  they  are  not  citizens  of  the  dis- 
trict, so  the  question  is,  do  these  employees  of  the  McCune 
Home  have  a voice  in  the  affairs  of  the  looal  school  government 
as  expressed  in  the  annual  school  meeting?" 

The  section  of  the  statute  dealing  with  the  matter  in  the 
letter  quoted  above  is  Section  9287,  Revised  Statutes  of  Missouri, 
1929.  In  line  12  of  said  section,  it  is  provided  that  the  directors 
who  are  to  govern  and  control  the  school  district  shall  be  chosen 
by  the  qualified  voters  of  the  district.  In  line  23  of  the  same 
section  the  term  "qualified  voter"  within  the  meaning  of  the  entire 
chapter  is  defined  as  follows: 


"A  qualified  voter  within  the  meaning  of  this 
Chapter  shall  be  any  person  who,  under  the  laws  of  this 
state,  would  be  allowed  to  vote  in  the  county  for  state 
and  county  officers,  and  who  shall  have  resided  in  the 
district  thirty  days  next  preceding  the  annual  or  special 
meeting  at  which  he  offers  to  vote." 

Article  VIII,  Section  2,  of  the  Constitution  of  Missouri 
sets  out  the  qualifications  for  being  able  to  vote  generally, 
including,  of  course,  the  eligibility  to  vote  for  state  and  county 


Honorable  Charles  A,  Lee 


2- 


June  17th,  1933. 


officers,  as  follows; 

"All  citizens  of  the  United  States,  Including 
occupants  of  soldiers  and  sailors  homes,  over  the  age 
of  twenty-one  years,  who  have  resided  in  this  state  more 
than  one  year  and  In  the  oounty,  city  or  town  sixty  days 
immediately  preceding  the  election  at  which  they  offer  to 
vote  and  no  other  person  shall  he  entitled  to  vote  at  all 
elections  by  the  people;  provided  no  idiot,  no  insane 
person,  and  no  person  while  kept  in  any  poor-house  at 
publlo  expense  or  while  confined  in  any  public  prison 
shall  be  entitled  to  vote,  and  persons  convicted  of  felony, 
or  crime  connected  with  the  exercise  of  the  right  of 
suffrage  may  be  excluded  by  law  from  the  right  of  voting." 


As  to  whether,  under  Seotion  9287  read  in  connection 
with  the  core  tltutlonal  section  above  quoted,  the  employees  of  the 
MoGune  Home  can  vote  on  the  election  of  these  directors,  it  is  a 
question  of  fact  as  to  each  employee's  status  and  the  coneequent 
right  or  disability  based  thereon.  In  the  present  case  the  question 
of  residence  in  the  sohool  district,  thirty  day*  under  section  9287, 
seems  to  be  the  important  factor. 

The  question  of  what  constitutes  "residence”  is  a well 
settled  doo trine  in  the  State  of  Missouri.  The  "intention”  of  the 
person  claiming  residence  is  for  all  practical  purposes  the  controlling 
factor.  Hope  vs,  Flentge.  140  Mo.  390.  41  S.  W.  1002.  47  L.h.A.  806. 
a case  often  cited,  holds  that  "whether  they  were  residents  was  a 
question  of  fact  into  which  their  intention  largely  entered  and  a 
finding  that  they  were  would  not  be  disturbed”.  The  case  of  Northern 
vs.  McCaw.  189  Mo,  App.  362.  175.  S.W.  317.  holds  that  "since  a 
person's  residence  depends  entirely  upon  his  Intention  an  expression 
of  that  intention  can  be  overcome  only  by  strong  circumstances  to  the 
contrary," 


Whether  the  employees  of  the  UcCune  Home  are  bona  fide 
residents  of  School  District  #19,  and,  other  things  being  equal,  should 
be  allowed  to  vote  on  school  matters  can  resolve  Itself  only  into  a 
question  of  fact  in  the  individual  caee  of  each  employee.  If  an 
investigation  shows  clearly  that  they  are  bona  fide  residents  of 
another  district  and  merely  nominal  residents  of  School  District  #19 
their  votes  could  be  withheld. 

APPKOVED : Very  truly  yours, 


Attorney-General 

CMHjr-MB 


CHAHLHS  M.  HOWELL,  Jr. 
Assistant  Attorney-General 


BuAH."  OF  CURATOR'S : 

Autnority  to  ir°  arr'  fix  salaries  or  teachers 
l-Bt7,  cto , officers  and  emoloyeee. 

4C  . / /■  ’ '**■<■•  /ff  '"7  / 

— \ 


, February  1*1953 

-w * 1 


executive  Bo  a rd  , 

Board  of  Curators* 

Lieolc  Onlv  rsity* 

Jefferson  City*  Missouri, 

tnntlcm  K • J,  B.  Cole*  , ©oratory. 


FILED 

5~3 


OMiltRMU- 

I c<cno*I©dje  receipt  of  your  letter  of  Jaae  ry  51st*  133? 
irtvch  rends  as  folio  s» 

" The  Board  of  Curators  or  Lincoln  Uni- 
versity at  Its  meting,  Lecemb  r 17th,  135 
elected  a ® n to  the  faculty  of  Lincoln  Oni- 
▼erstty,  Ir  thor  any  thin  In  tb?  la*  ro- 
ll! biting  the  placing  this  -sail  on  the  pay- 
roll at  tels  tix©?* 

After  go in  over  this  setter  *lih  you*  1 no  reason  hy  this 
'an  c nnot  be  properly  pi.  ced  on  the  p.y  ol  of  Lincoln  -'n'.verp-1  iy 

at  this  time, 

7rom  your  convert  ti  a l"h  me,  X gather  th  it  the  -doer  : of  orators 
of  the  Lincoln  Qnivarrlty  it  ? reetin;  or  Daoorabr-r  17th, -4jE  elect- 
ed this  nan  to  the  ft  uVty  jnd  provided  at  such  -eetlng  th:  t the 
Executive  Board  sh  11  i s so  n s pos  lble  ond  as  soon  as  he  eerur  d 
the  duties  of  his  position*  piece  this  n on  the  oay-rol'  of 
th®  Unlv  r^i ty*at  the  salary  set  by  the  Curators. 

L-ctloa  3631*  Revised  £t  tut.'  of  Mlvtoari  19fc9  provides  that  the 
Mjt  tors  of  Lincoln  Uaiv'r.lty  shall  h*ve  the  seme  posers,  utiee, 
thorlty,  etc,  in  re^pec  to  Lincoln  University  as  the  Curators 
o'  the  State  Hnlvrrsity  h*"V<*  ov  r the  r*f  ir  of  the  Sts  Uni- 
versity. 

Section  >635,  provl ies  that  the  Eo  ru  of  Curators  of  the  university 
of  Missouri  ah' 11  h v-  ;;*o  itr  i.nc  uthority  to  ppolat  ■ nd  raoove 
tht‘  nenbero  of  the  faculty,  the  employees  an*,  various  per  ons 
connected  with  the  Univ- raity  of  Missouri  t-no  shall  hrv  authority 
to  fix  thoir  sal  rles. 

Section  -656,  srovldes  th  t no  rel  tlvs  of  e Bun  tor  shall  fc»  t - 
pointed  a Tt  ™eafc«r  of  he  faculty  or  evt  lo;  ee,  etc. 


The  foregoing  sections  apply  by  reason  of  Section  9361  to  the 
loa  d of  Curators  of  t-'neoln  Uni  varsity. 

It  It.  Rjy  understanding  that  so  long  as  your  monthly  ex  endlturrs 
for  Jtincu  ry,  • ebru^ry  March  #rr  not  !5orr  th  n one-twelfth 
of  the  yearly  nppropriatlon  for  1JS£#  th  t your  ex  enditures 
111  t*  taxes  car  of  *ren  y ^ur  appropriation  la  made  by  th** 

Leg  lulu  ure#  accord’ ngly,  If  the  addition  1 expense  of  placing 
this  atyn  on  the  faculty  does  n~'tr  run  your  ex  ondlturee  for  Feb- 
ruary -.au  B.  rch  over  the  foregoing  np  ,ortionment  md  1°  his  f.p- 
olntaent  to  the  fr.culty  . ad  hlrr  enploysient  ii  re  ul  r,  the  c 
Is  no  reason  »hy  yru  cannot  pro  erly  pluco  hln  on  the  pay-roll 
at  thJs  tiue* 

lours  eery  truly. 


HnidiX  G*  -j.Li'i.-li, J r. 
Assistant  ^ttomey-Oi  neral 


A roved i 


TZTlTJZrrTTTU: 

Attorney-0*  neral 


E /ifth 


RE:  Truckman's,  license  and  Permit  for  delivery  of  live  stock . 


Januaryll,  1933 

b y - 1 o / 


Mr.  E.  C.  Lockwood, 
Prosecuting  Attorney, 
Gentry  County, 

Albany,  Missouri. 


FI  LED 


Dear  Sir:- 


I have  your  letter  of  December  29th,  making  inquiry  of  this 
office  as  to  the  construction  of  certain  laws  relating  to  the 
use  of  motor  vehicles  and  the  transportation  of  stock. 


The  statement  of  facts  contained  in  your  letter  is  as  follows; 

"Mr.  Alvin  Whitten,  of  Albany,  is  an  ex- 
tensive live  stock  shipper  and  has  contracts 
with  various  local  buyers  in  the  surrounding 
territory  for  the  purchase  and  delivery  of  hogs 
to  him  at  the  railroad  pens  in  South  Albany. 

"Mr.  "i.  F.  Maudlin,  of  Grant  City,  North 
of  here,  buys  on  a contract  with  Ur.  Whitten,  buy- 
ing in  his  own  name,  at  ten  cents  under  the  Albany 
price,  (which  allows  for  the  expense  of  delivery), 
and  a commission  of  ten  cents  per  head.  This  is 
for  purchases  of  hogs.  »*hitton  and  Maudlin  have 
daily  settlements. 

"The  trucking  charge  from  Grant  City  to  Albany 
is  seven  cents  per  cwt.  Maudlin  buys  of  the  farmers, 
who  are  to  deliver  the  hogs  at  this  pens  in  Grant 
City,  or  if  Mr.  Maudlin  sends  a truck  for  them,  the 
charge  to  the  farmer  is  three  cents  per  cwt* 

"Mr.  Maudlin  assembles  the  hogs  at  Grant 
City  and  sends  them  on  to  Albany,  presumably  each 
day's  purchases  being  delivered  at  Albany  the  same 
day . " 


if  Mr.  maudlin  purchases  -and  transports  the  hogs  in  h ' s own 
trucks,  then  he  is  neither  a motor  carrier  "for  hire"  within 
the  meaning  of  Section  5264,  (b),  nor  a contract  hauler  "for 
compensation  or  hire"  within  the  meaning  of  Section  5264  (c), 
Laws  1931,  o.  304,  305. 


The  Public  Dervice  Commission  ^ct  in  this  mutter  only  provides 
for  a ’’motor  carrier"  to  obtain  a certificate  of  convenience  and 
necessity,  5267,  5268.  It  also  provides  that  only  a "contract 
hauler"  must  obtain  a contract  hauler's  permit,  5270,  5171. 

It  would  therefore  seem  that  under  the  above  sections,  that  Mr. 
Maudlin  would  not  be  required  to  obtain  either  a certificate  of 
convenience  and  necessity,  or  a contract  hauler's  permit. 

If  Mr.  Maudlin  hires  other  trucks  to  transport  the  ho-rs  from 
Grant  City  to  Albany,  and  neither  place  is  on  a "regular  route", 
5264,  (g)  , 5270,  (e) , Laws  1351,  p.  305,  310,  then  such  trucks, 
so  hired  are  "contract  haulers",  55,64  (c)  and  must  have  a con- 
tract hauler's  perm:  t,  5271  (a),  -i-'he  exemption  set  forth  in 
Section  5265,  Laws  1951,  p.  506  does  not  apply  to  such  contr,ct 
haulers  for  the  reason  that  such  motor  trucks  are  not  used  in 
transporting  farm  products  "from  the  farm,  ***  to  Warehouse,  *** 
storage  or  market",  Grant  City  to  another  place  of  storage  or 
market . 

Respectfully  yours. 


FRANKLIN  E.  RE  AG  AH, 
Asst.  Attorney  General 


ApjrovedJ 


ROY  McKITTRICK 
Attorney  General 


FER/rah 


IN  RE: 


Right  of  non-resident  sureties  to  withdraw  on 
petition  from  bond  of  county  collector. 


' c > fi ! 

->  f <■!  3 “CT"  T-  "7  -T  > ' — ^ / ! rj  -2  /] 


February  £0,  1933 


Hon.  Minor  C.  Livesay, 
Prosecuting  Attorney, 
Morgan  County, 
Versailles,  Missouri. 


1-  i L E iil 
_ / 

-J?  ^ I 


In  re?  Release  of  Surety  Co. , 

Collectors  Bond  <ln  removal  from 
county  of  surety. 


Dear  Si. 

Your  letter  of  February  13th,  received  and  pertinent  part  thereof 
r ads  as  follows* 

"The  facts  are  as  follows:  The  County  Collector  gave 
a bond  at  the  time  of  his  election  which  was  accepted 
by  the  then  County  Court.  One  of  the  signers  of  this 
bond  was  Willard  Qtevene.  Since  that  time  Mi*.  Stevens 
has  moved  to  another  county  and  now  wishes  to  be  dis- 
charged from  liability  on  this  bond.  He  has  notified 
the  princi  i&l  of  his  intention  but  the  other  signers 
on  the  bond  have  had  no  notice. 

"The  question  presented  by  the  above  facts  is  whether 
the  collector  is  re<  uired  to  give  a nev:  bond,  acceptable 
to  the  County  Court,  and  thereby  release  the  old  signers 
including  the  person  who  has  ‘removed  from  the  County,  as 
provided  in  Sections  3846  to  £852  inclusive,  or  whether 
the  person  wishing  to  be  discharged  may  petition  the  Court, 
without  consulting  the  other  bondsmen,  for  discharge  under 
sections  £943  to  £952  inclusive  and  that  the  County  Court 
may  find  that  the  bond  is  suf  icient  without  additional 
bond.  That  is  does  the  last  above  listed  Missouri  st- tutes 
apply  to  County  officers  or  merely  to  public  utilities  etc." 


The  sections  £846  to  '.Q5£  and  £943  to  £952  inclusive,  R.S.  Mo.  19 £9 
have  in  substantially  the  seme  form  been  on  our  statute  books  since 
1872. 

Sections  2846  and  £848,  2849,  £850,  R.  8.  of  Mo.  or  1929,  provide 
as  follows: 
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"Section  2846— The  sureties  of  all  clerks,  sheriffs, 
constable  , collectors  find  other  county  officers  shall 
be  residents  of  the  county  in  which  the  bonds  to  which 
they  become  parties,  by  reason  of  being  sureties  for 
any  of  the  said  officers,  shall  be  executed." 

"Section  2848 — When  it  shall  come  to  the  knowledge  of  any 
court  whose  duty  it  is  to  approve  the  official  bonds  of 
any  of  the  officers  named  in  Section  2846,  that  a 
surety  of  any  of  the  said  officers  has  become  a non- 
resident of  the  county  in  which  his  official  bond  was 
executed  and  required  to  be  filed  or  has  died,  become 
insolvent  or  otherwise  insufficient,  said  court  shall 
make  an  order  requiring  the  officer  for  whom  any  such 
surety  executed  the  bond,  on  a day  therein  named,  to 
appear  and  show  cause  why  he  should  not  give  additional 
security. 

"Section  £849 — If  upon  J nvestigation  cf  the  matter  it  shall 
appear  that  any  surety  has  become  a non-resident  of  the 
county  in  which  the  bond  is  filed,  died,  become  insol- 
vent or  in  any  other  wise  insufficient,  the  court  shnl 1 
require  the  officer  for  rhom  such  surety  executed  the 
bond  to  give  additional  s curity  by  a day  named;  and  in 
default  thexeof,  the  said  office  shall  be  forfeited,  and 
the  same  shall  become  vacant,  and  the  facts  shall  be 
certified  to  the  court  or  of' leer  whose  duty  it  is  to 
fill  such  vacancy. 

"Section  £8 50 — hen  the  adeit ional  bond  given  and  ap- 
pro Ted,  the  former  sureties  shall  thereby  be  v.lsoharged 
from  any  misconduct  of  the  principal  after  the  apprQY&l 
of  the  bond.  ■ 

Ihe  above  sections  846,  2850,  are  in  Ch  pter  15,  R.  S.  Mo.  1929. 

In  Chapter  16,  R.  S.  Mo.  19  9,  are  the  following  sect!  OH 3 £ so 
fef erred  to  in  your  letter  along  with  your  reference  to  the 
hereinabove  set  forth  sections  2846,  £850. 

"Section  2943- -;jay  person  bound  as  surety  in  any  bond 
given  by  any  officer  , Including  executors,  administrat- 
ors, guardians,  curators,  receivers,  trustees  and  de- 
positories, to  secure  the  Faithful  performance  of  the 
duties  of  such  officer,  may,  6n  his  petition  in  writing 
addressed  to  the  court  authorized  by  law  fofc  the  U me 
being,  to  take  and  approve  such  dfficial  bond,  be  dis- 
charged from  all  future  liability  on  such  official  bond. 


"Section  £944 — The  petition  sh:  11  set  forth  the  facts 
up  n which  the  application  for  discharge  is  founded, 
and  shall  be  verified  by  the  affidavit  of  the  petitioner 
thereto  annexed. 

"Section  £945 — A notice  ritlru  of  such  intended  ap- 
plies t *n  together  with  a copy  of  the  petition,  shall 
be  person :lly  served  on  the  principrl  of  the  bond,  st 
least  fifteen  days  before  the  making  of  the  appliC' tion.H 

S<  cti on  £940  provided  for  service  of  notice  by  public' t.  ion  if 
principal  c nr:ot  lr*  'rrsonally  served. 

"Section  £94? — The  court  to  whom  the  petition  is  addressed 
shall  h -r  the  apilic  tion,  and  r / on  exes inn ti  n thereof, 
in  their  d.i  screticn.  make  ^v.  order  rr  v*rinz  the  ’ria- 
cipal  in  sue*-  bond  to  give  a ne‘  bond  with  sureties  for 
performance  of  his  official  duties. 

"Section  £943 — If  sucb  bond  be  given,  it  shall  be  token, 
approved  and  filed  in  thrt  same  manner  that  the  official 
bond  of  such  officer  is  re  uirea  by  law  to  be  taken, ap- 
proved and  filed. 

ESocti  on  £949 — hen  such  new  bond  is  t-  ken.  .-o  roved  and 
til  f&f  It  shall  ivmedl. telv  operate  as  a discharge  of 
?11  the  sureties  in  the  former  bond  from  all  liability 
arising  from  .:ny  subseouent  misconduct  or'  debult  of  the 
principal  therein,  and  such  sureties  shall  thenceforth 
be  liable  on  such  bond  only  for  such  breach©.-  thereof  as 
shall  have  happened  prior  to  the  t--  king,  approving  and 
filing  of  the  new  bond." 

Section  S950  provide  if  new  bond  not  given  v;ithln  sixty  days 
after  order  made  therefor,  the  officilTs  office  shall  from 
thenceforth  be  vacat  d and  the  court  shall  certify  such  vacancy 
to  the  court  or  officer  having  power  to  n<  me  s.  id  officials 
successor  which  shall  be  in-  ediatoly  done. 

Section  £951  -Ives  a surety  paying  money  on  account  of  his  being 
surety  on  such  bond  the  s-  me  remedy  against  his  principal  ?uid  co- 
sureties as  is  provided  in  thi  * s .me  Chapter  16,  against  principals 
end  co-sureties  in  bond.,  bills  -nd  notes  for  the  payment  of  moc.ey 
or  delivery  of  property. 

Section  ?95£  provides  remedies  in  Chapter  16  av.% liable  against 
and  by  executors  in  all  cases  where  same  could  be  maintained  -gainst 
the  executors,  testators  or  intest'  tes,  if  living. 
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The  hereinabove  set  forth  sections  are  ell  you  r-fer  to  in  your 
letter. 

lour  letter  s ates  the  surety  ^iias  moved  to  snath;  r county  and 
now  "wishes  to  be  discharged  from  the  bond.  He  has  notified  the 
principal  o1*  his  intention  but  not  the  other  signers  on  the  bond.” 

I understand  your  letter  above  nuoted  to  ask  the  two  following 
questions: 


First — Mr.  evens,  the  surety  having  notified  the  county 

collector,  his  principal,  he  has  removed  from  Morgan 
County  and  desires  release  from  further  liability 
as  "bondsmen  is  the  collector  required  to  give  another 
bond  under  the  her  * inn hove  nuoted  provi  ions  of  Sections 
2846  to  2850  inclusive.  Chapter  15,  h.b.  Mo.  1.  ,>29,  the 
same  being  th  ■ sections  which  provide  on  removal  of  a 
surety  from  the  county,  that  the  county  court  upon 
h.  * lr.  • ?hV  of  such  j-fcavyr.  j 11  require  a new- 

bond  if  on  investigation  the  court  finds  the  surety  has 
become  a non- resident;  or  can  the  surety, Mr.  t>t evens, 
without  consulting  the  oth  r bondsmen,  secure  his  dis- 
ch-  -7;e  from  future  li  llity  by  petitioning  the  county 
court  urn’  r the  provisions  of  Sections  2943  to  2952 
inclusive  of  Chanter  16,  h.S.  13o.  1929,  which  last 
named  sections  provide  any  person  bound  as  surety  on 
a bond  for  any  officer  including  executors  etc.  etc. 
mrv  by  notice  in  uniting  to  his  principal  on  petition 
filed  with  proper  court  be  discharged  from  future  3 la- 
bility on  said  bond,  if  the  coui  t ir  its  aia-cr-.  tlon 
makes  an  o;der  requiring  the  principal  to  give  a new 
bond. 

Reply! ng  to  your  first  part  of  first  question,  I beg  to  say  y~ur 
letter  doe;-  not  state  whether  or  not  th  notice  given  the  principal 
was  in  writing.  But  if  it  has  not  been  so  given  in  writing  it  can 
be  and  I rill  assume  he. e in  the  notice  was  in  writing.  As  you 
know.  Section  2848  Chanter  15,  orovides, 

"When  it  shall  come  to  the  know led. re  of  any  court 
whose  duty  it  is  to  approve  the  official  bonds  of 
any  of  the  officers  named  in  Section  2846 , (and  county 
coll r c tor  is  n^med  in  Section  ;846)  that  a surety  of 
any  of  the  said  officers  has  become  a non-resident  of 
the  county  in  iflihich  his  official  bond  was  executed  and 
recuired  to  be  filed  * * * said  court  shall  make  an 
order  requiring  the  officer  for  whom  any  such  surety 
executed  the  bond  on  a day  therein  named  to  appear  and 
show  cause  why  he  should  not  give  additional  surety." 


and  the  succeeding  section  5 843,  Chapter  15,  provides  if  an  in- 
vestigation the  court  finds  the  surety  fcr.s  become  £ non- resident 
of  the  county,  "the  court  sh . 3 1 r mir  the  office  for  whom 
the  surety  executed  the  bond  to  ;:ive  -d-'ition.  1 s/.  curl  to  etc." 

In  my  opinion,  if  it  co-os  to  the  rno-le  g;  of  the  county  court 
or  Morgan  County,  lb-.  Stevens, a surety  on  your  collectors  bond 
haj  removed  from  the  county  it  is  the  duty  of  your  county  court  to 
i 'BtTred lately  make  an  order,  after  proper  notice  an  herein-  fter  sug- 
gested requiring  the  county  collector  to  show  cause  vhy  he  should 
not  give  additional  security,  and  I think  the  court,  should,  after 
investigation  If  it  finds  it  Is  a fact  the  surety  has  become  a 
non-resident  of  the  county,  reeulro  the  county  collector  to  give 
a nev-  bond. 

These  sections  '846-  650,  Ch:  ptcr  15,  provide  a method  of  removal  on  In- 
itiative  of  the  county  court  without  waiting  for  a non-r-  sident  surety 
to  return  .'ind  inform  the  court  he  is  a non-resident. 

The  two  chapters,  1 and  10,  dovg  r >f  err  d to  conclusively  show  it 
Is  the  po  Icy  of  the  S*-at.c  that  rur  ties  on  all  bonds  of  county  of- 
ficials mu  t be  r.isident^  of  ilia  s >unt  ' in  which  the  Ufflfl  Is  executed 
an  -roved  and  filed. 

Section  u846,  Chapter  15,  *■.  f.  Mo.  19519,  he  air  a hove  set  fo.  th 
provides  us  one  of  the  < u-  lifter tion  for  suretyship  on  a county 
official  bond  that, 

"The  sureties  of  all  Clerks,  sheriffs,  const  ble  , collectors 
rnd  other  county  office  : h 1 be  re : i cents  of  the  countv 
in  vhich  the  bonds  t.  which  they  become  parties,  by  reason 
of  being  suretlcT  for  ny  of  th  s Id  officers,  shell  be 

executed. " 

You  will  ohservr  SecMon  ‘348  is  mandatory  In  its  provisions — It  uses 
the  word  "shall  make  an  order,  etc."  the i .by  imposing  a specific 
duty  to  act  on  the  county  court  if  and  when  it  hr  knowledge  of 
sureties  removed  from  the  county. 

The  mere  giving  of  a notice  by  the  surety  to  the  prindipal  even  though 
in  writing  vd.ll  not  release  the  surety  on  a county  collector's  bond 
under  the  provisions  of  Section  f943,  1 . S.  Mo.  19£9, 

If  proceedings  be  Initiated  by  the  county  court,  care  sbouid  he  taken 
to  see  th-  t all  the  statutory  r -ouire^ents  3re  complied  with  and  the 
statutory  ground  of  removal  oi  Mr.  utevens  from  the  county  should  be 
set  out  in  the  order  of  the  court  as  the  basis  for  Its  action. 

I refer  to  this  because  our  Supreme  Court  In  case  of  wood  ^dm.  vs. 
williams  et  al,  61  Mo,  63,  whert in  a new  Administrator* s bond  was 
given  in  lieu  of  an  old  one  and  the  record  did  not  disclose  any  of 
the  statutory  sounds  for  giving  the  new  bond,  the  court  held  the 
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sureties  on  old  bond  were  still  bound  and  sureties  on  new  bond 
bound  because  not  being  n statutory  it  was  a voluntary  bond  and 
binding  and  in  the  opinion  the  court,  61  Ho.  l.c.  p«  6C  s'  id: 


"The  second  bond  does  not  seem  to  have  been  given 
in  conformity  to  any  st,  tute  though  it  is  evident 
that  was  the  effort  ana  intention  of  the  parties 
to  make  a bond  which  would  relieve  Jones  v.ho  In- 
tended to  le.  ve  the  State  from  any  further  lia~ 
bil ity  as  surety  for  Williams.  The  record  does  not 
disclose  th?’t  any  no  .ice  w_  s given  or  that  any  of  the 
s tutory  ys;-;  for  this  ,>roceccIi-r.  xist.d,  * * * 
*******************  b,lt  the  exiEtence  of  same  one 
of  the  grounds  provided  b st,  tute  for  taking  o new 
bond  and  discharging  the  sureties  of  the  did  one 
would  se  m to  be  indisoensible.” 


In  case  of  tot ate  ex  rel*  - -o.  vs.  Sapping ten  et  al,  here 

the  county  court  ordei  d a nev  bena  fo:  i county  Tro:-  surer  nd 
in  place  of  glvin:  one  bond  for  ^20,00  .O'11  the  Treasurer  gc-ve 
two  bonds  for  £10,000  each  which  the  court  accepted  and  the 
Supreme  Court  held  both  the  sureties  on  the  old  and  the  new  bond 
were  bound  because  the  statute  provided  or  * single  bond  for 
¥30,0-0  before  sureties  on  old  bona  voul  be  released  from  lia- 
bility. 

The  order  of  the  court  in  the  last  mentf  ned  case  Rruired  two 
bonds  for  Ten  Thous  nd  Dollars  each  and  the  buoreme  Court  said 
the  order  did  not  comply  ith  the  s tute  ctlling  for  a single 

bond . 


Replying  to  second  p -rt  of  your  list  question  which  as  I read 
your  letter  is,  con  the  surety  by  complying  -.ith  the  provi  ions 
of  Section  12343—  3952,  Chapter  ib,  ...  S.  Mo.  1929  procure  ? re- 
lease from  future  li  bility  on  the  Morgan  County  Collector’s 
bond;  In  other  words,  do  sections  943-  95-  apply  to  release  of 
sureties  on  bond  of  s county  collector. 

Clearly  these  two  Chapters  15  and  16,  are  u related  and  united 
part  of  a remedial  process  prescribed  for  qualifying  sureties  on 
official  county  bonds  and  for  removal  and  release  of  sureties  and 
therefore  they  should  be  construed  each  as  a part  of  the  plan 
prescribed  by  the  statute  for  protection  of  sureties  and  of  tax- 
payers : gainst  default  or  misconduct  of  county  officials. 


An  examination  of  the  statutory  history  of  sections  2945-2953, 

R.S.  Mo.  1939  reveals  that  these  two  sections  appeared  in  the 
Revised  Statutes  of  Mo.  of  1879  in  Chapter  66,  the  oof  as  Sections 
3906  to  3913  inclusive  in  s me  form  as  now  same  appears  as  sections 
,,945-3953,  except  after  word  "officer”  in  line  2,  of  section  2943 
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H.  S.  Mo.  19.  9,  road  before  the  words  "to  secure"  In  line  5 of  said 
section  2943,  there  has  boon  inserted  by  amendment  of  the  1879 
statute  the  following  words,  to-wit; 

"including  executors,  administrators,  guardians,  curators 
assignees,  receivers,  trustees  and  depositories" 

but  such  amendment  does  not  affect  legally  the  question  of  statutory 
constiuction,  we  are  now  to  de  1 with  respecting  the  said  sections 

2943- S3 52* 

The  direct  question  is,  do  said  sections  £943-2952  ford  a method 
of  release  of  surety  on  county  collectors  bond  grounded  °n  fact, 
surety  has  become  a non- resident  of  the  county?  I have  found  only 
one  case  in  Missouri  bearing  directly  on  this  question.  There  may 
bo  others  but  my  diligent  search  therefor,  has  been  unrewarded:  And 
I find  no  case  in  Missouri  subsequent  to  this  one  citing  this  par- 
ticular case  as  authority  on  the  single  question  above  suggested. 
Likewise  I have  been  unable  to  find  a case  in  Missouri  overruling 
or  criticising  it  on  the  question  herein  involved. 

Sections 343,  2944,  £945  and  2946,  K.  S.  Mo.  1929  provide  any  person 
bound  as  surety  on  bond  for  an  officer  m.  v be  discharged  from  future 
liability  thereon  by  petition  aduressed  to  court  authorized  to  sp- 
prove  s id  bond  .by  written  notice  to  the  princi  >al  given  fifteen 
days  before  making  of  the  application  and  if  principal  unavailable 
for  personal  service  then  service  by  publication  m £.y  be  had:  And 
then  £947  provides  the  duty  of  the  court  in  the  following  language* 

"Section  £947— The  court  to  whom  the  petition  is  add  essed 
shrll  hear  the  applic.  tl  n,  and  mav  * * *in  their  dis- 
c etion,  m ke  an  order  requiring  th  principal  in  such 
bond  to  give  a ne  bond.*  * *" 

The  intent  of  Chapters  15  and  16,  K.  S.  of  Mo.  of  1329  is  to  protect 
the  tax-payers  from  loss  occasioned  by  default  or  misconduct  of  the 
county  officials.  To  ca  ry  out  this  intent,  the  Legislature  first 
.prescribed  oneemust  be  a resident  of  the  county  before  be  is  (ugli- 
fied to  sign  as  surety  a county  of ficial* s bond:  Second,  that  if  a 
surety  on  an  of  ieial’s  bond  b-  comes  a non-resident  of  the  county 
and  knowledge  of  this  fact  co^es  to  the  county  court,  it  is  the 
duty  of  the  county  court  to  ascertain  if  surety  has  become  a non- 
resident and  if  so  to  r quire  a ne..  bond  of  the  official*  Third, 
that  failure  of  the  official  to  furnish  ne.  bond  vac  tos  his  office 
and  on  certification  by  county  court  of  failure  of  official  to  give 
new  bond,  to  official  given  power  to  fill  vacancy,  successor  to  the 
officer  so  removed  mu  t be  appointed* 

This  is  a summary  statutory  removal  from  office  without  Intervention 
of  court  for  sole  purpose  of  protecting  the  or. bile  intr-re  t. 

The  policy  of  the  State  as  announced  in  these  statutory  arovislons 
is  that  to  protect  the  p blic  funds  in  custody  of  county  officials 
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bonds  with  solvent  sureties  who  are  residents  qL  the  county  Blfil 
be  keot  in  full  force  and  effect* 

The  above  method  of  protecting  the  public  interest  is  by  action 
on  the  : nltlati ve  of  the  county  court.  Now  ©hen  a bondsman  comes 
and  announces  he  hi  s become  a non-resident  and  petitions  the  court 
for  release  and  that  a ne  bond  be  required  of  the  official,  we 
find  much  the  same  procedure  is  provided:  First,  the  statute  says 
the  county  court  shall  hear  the  petitioners  application*  Second, 
the  court  "may"  in  its  discretion  or.  er  < new  bond  to  be  given: 

Third,  if  and  when  the  ne  bond  is  given  and  approved  and  filed 
the  bondsmen  is  released  from  future  liability. 

It  is  true  the  literal  re  ding  of  the  language  used  in  section 
2947  conveys  a eowi-r  to  county  court  with  an  a parent  ulscr  _tlon 
to  use  it  or  not  as  they  deem  proper, 

I am  however,  of  opinion  when  a bondsman  on  county  collector* s bond 
removes  from  the  county  and  petitions  the  county  court  to  release 
him  from  future  liability  on  ground  of  his  non- re sldeijce.  it  is 
first:  The  duty  of  the  court  to  give  petitioner  as  early  a hearing 
on  his  application  as  is  passible:  Second,  that  if  on  such  hearing 
the  fact  is  established  the  bondsman  has  become  a non-resident  of 
the  county  it  is  the  duty  the  county  court  to  order  the  collector 
to  give  ,&  new  bond.  I base  *y  opinion  on  the  sound  principle  that 
when  the  public  welfare  demands  H then  the  Power  ifi  is  Ji  duty 
is  agt* 

We  see  here  the  power  given  the  county  court  on  petition  of  bondsmen 
to  require  a nev;  bond.  To  allow  a bond  to  rem;  in  in  force  with  a 
non-resident  as  one  of  the  sureties  is  In  direct  violation  of  Section 
t;846,  h,  S.  Mo.  1929  providing  all  sureties  on  county  official*  s bonds 
must  be  residents  of  the  county. 

He  see  the  next  sections  2348-2849  proviain  if  court  le  ms  of  non- 
residence of  surety,  "said  court  sh  11  m:ke  an  order  reruiring 
the  officers  on  a day  named  to  ***  show  cause  vhv  he  should  not  :ive 
additional  sccuritvl”  And  if  investigation  reveals  non-residence  of 
a surety,  *‘the  court  shull  (not  may)  require  the  officers  to  give 
additional  security.*' 

By  these  sections  of  the  statute  the  State  declared  If  surety  becomes 
non-resident  public  welfare  demands  new  bond  be  given  and  therefore 
the  gr;  nt  of  now,  r to  county  court  to  act  when  surety  becomes  non- 
resident makes  it  the  duty  of  the  court  to  ~ ct. 

The  same  public  welfare  demands  that  in  case  of  a bondsman  petitioning 
for  release  on  ground  of  non-residence,  the  county  eburt  shoi^d  act 
and  recuire  a new  bond.” 

The  intent  of  the  law  in  requiring  county  court  to  compel  nev  bond 
on  its  initiative  on  learing  of  non- resident©  of  a surety  Is  to  protect 
tl  ,e  public  int.  re  s_t:  The  intent  of  the  law  in  gr  renting  the  npy.er  to 
the  county  court  to  require  the  giving  of  a ne  v bond  on  petition  of 
bondsmen  for  release  on  ground  he  has  become  a non-resident,  is  to 
prptqct  Shu  PUbliC  inter  st. 
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This  construction  is  In.  conosance  with  the  authorities.  Mr. 
Endlich  in  his  work  on  statutory  construction,  pp.  400,401  sayss 

"And  when  the  real  desltm  of  the  Legislature  in  or- 
daining a statute,  although  it  be  not  oled.nl  v ex  or  eased 
is  yet  jl;.lnlv  jerceivable.  or  ascertained  with  reason- 
able certainty*  the  language  of  the  statute  must  be  given 
such  a constniction  as  will  carry  that  tie  si  m into  effect 
even  though  in  so  doing,  the  exact  letter  of  the  law 
he  sacrificed  or  though  the  construction  be  contrary  io 
the  letterr  and  this  rule  holds  good  even  in  criminal 
statutes,  of  course  if  the  meaning  of  the  Legislature 
is  clear  every  techinical  rule  of  constniction  must 
yield,  and  though  the  words  used  to  express  that  meaning 
be  not  apt  for  the  purpose  they  will  he  so  construed  as 
to  serve  the  same." 

The  design  of  these  statutes  is  to  sureties  is  to  have  at  all 
times  sureties  who  are  residents  of  the  county  wherein  the  bond 
is  filed.  And  so,  in  case  of  State  ex  rcl.  Mo.  Life  Ins.  Co. 
vs.  King,  44  Mo.  p.£83,  where  the  facts  were  the  law  of  Missouri 
required  a Life  Insurance  Company  to  have  $100,900  of  its  capital 
paid  in  and  invested  in  stock  or  bonds  of  the  titate  of  Missouri, 

* **or  in  notes  or  bonds  secured  by  mortgagee  on  deeds  of  trust 
on  unencumbered  real  estate  worth  at  least  double  the  amount 
loaned  thereon,  etc. 

"The  insurance  commissioner  refused  to  accept  a first 
mortgage  on  Illinois  farm  as  part  of  notes  or  bonds 
on  unencumbered  real  estate  on  ground  the  statute  re- 
quired the  mortga  e must  be  on  Missouri  real  estate 
although  the  statute  was  silent  in  regard  to  where  the  land 
fitWUlti  liU  situated. 11 

And  the  Su  reme  Court,  44,  Mo.  l.c.  p$k  £84  -B85  said; 

"It  must  be  conceded  the  law  is  indefinite  in  regard 
to  where  the  land  shall  be  situated.  The  only  positive 
requirement  is  that  the  real  estate  shall  be  unencum- 
bered, and  worth  at  least  double  the  amount  loaned.  But 
■ hg-fc  JSEM&  £tl£  IftfaaitiQJtt  21  iilfci  law-makers?  It  is  generally 
true  that  where  words  4sed  in  a statute  are  clear  and  un- 
ambiguous there  is  no  room  left  for  construction:  Out 
when  il  la  plainly  perceivable  that  a particular  inten- 
tion though  not  previsely  expressed  must  have  be -n  in 
the  mind  of  the  Legislator  that  intention  will  be  en- 
forced and  carried  out  and  made  to  control  the  strict 
letter.". 
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Anti  In  Mddlcte  vs  ■ icfiair,  Gov.  of  Mo,,  1 Uo.  l.c.  150,  the  Court  says! 

"In  giving  a construct inn  to  c s etute  one  question 
always  presents  Itself  to  the  consideration  of  the  court, 
vizi  v«hpt  was  the  intention  of  the  Legislature? n 

Applying  these  rules  of  const  uction  above  sot  forth,  we  find  the 
int  nt  of  the  Legisi  ture  was  to  have  all  bondsmen  on  official  bonds 
resident  of  county  whor  in  bond  was  mat-e:  Also  pl-'ln  intent  all 
all  officials  should  at  all  ti  es  have  legally  sufficient  bond  vith 
i cm  ...Oflftfl  sureties  ther  on  and  one  of  nunlificationssof 

sureties  is  local  residence, 

Ir  it  be  held  that  it  is  the  duty  of  county  court  on  showing  pe- 
titioner Is  non-resident  to  require  a ne  bond  there  can  be  no 
possible  chance  for  b s to  the  tax-payers  because  the  retiring 
non-resident  bondsman  is  liable  for  all  breaches  of  bond  to  d te 
new  bond  is  approved  and  if  county  official  cannot  give  nev.  bond 
the  new  official  when  appointed  must  give  n new  bond  and  the  old 
bond  by  the  very  language  of  the  statute  holds  until  the  new  one 
is  so : roved,  The  whole  object  of  the  bond  is  to  protect  the  public 
interest  ana  that  is  best  attained  by  rarking  it  the  duty  of  the 
county  court  on  petition  for  release  of  a non-resident  surety  to 
recuire  a ne*  bond. 

In  bteinir  Vs,  Sraniclin  County,  48  Uo.  p,  167,  the  Court  s id! 

’’'tthen  * * * the  public  good  requires  it  the  word  "nay” 
used  in  a lew  should  el  way  a be  construed  to  mem  "shell". 

The  public  welfare  and  good  demands  giving  a ne*  bond  when  one 
surety  becomes  a non-resident  of  the  county  and  these  provisions  of 
the  statute  herein  considered  in  my  opinion  mean  that  shall  be  done 
no  nr  t e whether  the  county  court  move,  under  Sections  2848,  £849 
or  the  non-resident  bondsman  moves  in  the  matter  under  Section  2943,  to 
295k;. 

The  Supreme  Court  of  Missouri  in  State  ex  rel.  vs.  Bell,  99  Mo.  p.  569 
has  held  that  a surety  on  a public  administrator* s bond  may  file  a 
petition  for  release  on  the  ground  he  has  become  a non- to si dent  of 
the  county  ana  that  the  county  bourt  h s the  authority  tinder  the  pro- 
visions of  sections  £94?,  ..95.  , h.  S.  of  Mo.  1929,  to  order  a new 
bona  given  and  to  accept  the  same  end  after  approval  of  the  nev  b nd  the 
sureties  on  the  old  bond  are  released  from  future  liabilities.  It  is 
true  this  opinion  was  rendered  uocn  sections  3 906-3912  Inclusive  of 
the  st  tltes  of  Mo.  of  1879,  but  t)  es©  sections  of  the  1079  statute 
h£ve  been  carried  forward  in  the  various  revisions  a nr  now  appear  as 
Sections  294?—2952,  R*  S.  of  Mo.  1929. 

The  court  said  in  above  case,  99  Mo.  l.c.  575,576,  after  setting  out 
in  ful  sections  3906  to  3912  inclusive  h.  £.  of  Mo.  1929s 
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"That  the  language  of  these  1 tter  sections  include 
public  administrator?,  as  well  as  other  officers  Is 
evident  at  a glance  unless  it  is  affected  b the  pro- 
visions of  law  relating  to  the  special  subject  of  ad- 
ministration. Plaintiff  claims  that  the  t^rms  of 
Section  307  above  quoted  limit  sureties  of  a public  ad- 
ministrator to  the  mode  and  grounds  mentioned  in  sections 
28  to  31  (ft.  S.  1873)  in  moving  for  a discharge  from 
future  liability  on  the  bond  and  thereby  exclude  resort 
by  theta  to  the  proceedings  under  sections  S906  to  3912 
* * * •.  e think  that  language  does  not  evidence  any  intent 
of  the  law-makers  to  exclude  public  administrators  and  t eir 
sureties  from  the  benefits  of  Chapter  66,  Revised  Statutes 
of  1879  (Sections  3906  and  folio. ing)  or  to  engraft  an 
exception  against  them  upon  a rule  apparently  designed 
to  apply  to  all  public  officers  alike." 

This  is  only  aese  I find  in  Missouri  on  this  particular  point. 

I understand  your  second  question  to  be  whether  or  not  in  event 
petition  filed  by  surety  and  court  finds  he  is  a non-resident  can 
court  declare  remaining  sureties  on  bond  sufficient  nd  release 
the  non-resident  surety.  In  my  opinion,  most  emphatically  HO. 

Suppose  all  the  remaining  sureties  had  become  insolvent  and  the  non- 
resident was  the  only  solvent  one  and  the  court  could  and  did  re- 
lease him  the  result  would  be  the  county  would  be  without  a solvent 
bond  given  by  the  collector,  jind  in  case  of  a corrupt  or  careless 
court,  the  door  would  be  ouened  wide  for  perpetrating  a fraud  upon 
the  tax-payers  by  allowing  the  county  collector  to  remain  ih  office 
with  practically  no  band  and  in  violation  of  the  express  trms  of  thd 
statute. 

The  court  in  the  Holan  case  in  99  Mo,l.c.  577,  expressly  said  this 
could  not  be  done.  The  court  said: 

"It  is  next  asserted  that  the  approval  of  the  new  bond 

(rtilsh  tire  st  .tufch  essential  to  r ,1c;  aa  the  old 

sureties)  was  void  because  made  at  a special  term  of  the 
probatecCourt. " 

In  my  opinion  it  was  and  is  one  of  the  outstanding  intent ■ ons  of 
Chapters  15  and  16,  R.  S.  Ho.  1929,  that  surety  on  county  collectors 
bond  can  only  be  ■released  by  iilvln  • . cceuting  uid  an  roving  and 
filing  of  a new  bond  h an  ^rderaf  the  countv  court? 

It  is  my  opinion  on  county  court  finding  on  petition  of  non-resident 
surety  that  petitioner  is  a non-resident  of  county  th  t county 
court  has  but  one  course  to  pursue  and  that  is  to  order  a new 
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bond  given  by  the  county  collector. 


my  power.  7 h’  "in  be  §lad  to  gi*e  it . If  within 


Respectfully, 


MH 


KD^ARD  C.  CROW 


AP. ROVED; 


B&f  MCKIT THICK 
Attorney  General 


Collection  of  delinquent  taxes  of  cities  of  the  fourth 
class  provided  for  in  Section  6695,  S.  S.  Mo.  1929, 
not  affected  by  Senate  Bill  94  or  96  amending  Chapter 
59.  Cross  reference  under  delinquent  taxes  of  cities 

of  the  fourth  clas; 


TAXATION 


June  27th,  1953 


Bon.  Minor  C.  Livesa, 
Prosecuting  Attorney 
Versailles,  Mis so  ri 


iie  herewith  acknowledge  receipt  of  your  letter  of  June  10th 
wherein  you  request  an  opinion  of  this  Office  which  request 
re&as  as  follows: 


The  following  question  arises 
under  the  law,  passed  at  the  last  session 
of  the  Missouri  State  Legislature,  regard- 
ing the  delivery  of  the  City  Tax  records  to 
County  Collector  on  the  1st  of  March  each 
year  for  collection.  The  question  is: 


Shall  the  City  now  deliver  the  list 
of  taxes  to  the  County  Collector?  The  City 
of  Versailles  has  been  using  a special  tax 
attorney  for  the  collection  of  these  taxes. 

Is  there  any  other  method  of  collecting  other 
than  delivering  to  County  for  collection?  * 


In  approaching  this  question,  we  must  keep  in  mind  that  the 
City  of  Versailles  is  a City  of  the  fourth  class.  The  manner 
of  collecting  delinquent  city  tax  s for  cities  of  the  fourth 
class  is  governed  by  the  provisions  of  Section  6995,  he vised 
Statutes  of  Missouri  1929  and  the  succeeding  cited  Sections. 

It  is  undoubtedly  under  the  authority  of  these  Sections  that 
your  City  Collector  has  been  referring  the  delinquent  tax; s to 
a tax  attorney  for  collection  instead  of  certifying  them  to 
the  County  Collector  as  provided  by  Section  9970  of  the  Revised 
Statutes  of  Missouri  1929. 


The  law  to  which  you  refer  as  having  parsed  the  last  session 
of  the  Legislature  regarding  the  delivery  of  city  tax  records 
to  the  County  Collector,  we  assume  is  the  amended  Section  9970 
Revised  Statutes  of  Miasonii  1329.  The  only  amendment  made  or 
change  made  wa^  the  change  of  "first  day  of  May"  to  “first 
Monday  in  March"  and  aside  from  this  change.  Section  9970  as 
amended  by  Senate  Bill  96  is  identical  with  Section  9970  as  is 
found  in  the  Revised  Statutes  of  Missouri  1929. 


Hon.  Minor  C.  Live.- say 
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As  to  whether  or  not  this  amendment  would  require  jour  City 
Collector  to  forward  delinquent  lists  to  the  County  Collector 
under  this  provision  or  to  continue  under  the  practice  of  for- 
warding these  delinquent  and  unpaid  taxes  to  a tax  attorney  is 
the  question  to  be  determined  by  this  opinion. 


It  seems  that  the  Courts  of  this  State  have  held  that  the  col- 
lection of  delinquent  city  taxes  in  cities  of  the  fourth  class 
are  not  governed  by  the  provisions  of  9970  but  are  controlled 
by  thr  provisions  of  Section  6995  and  following  Sections.  The 
Supreme  Court  in  the  case  of  State  ex  rel  Duble  v.  Lewis,  £56 
Me.  151,  in  considering  a suit  brought  to  enforce  delinquent  city 
taxes  due  a city  of  the  fourth  class,  stated  as  follows: 

>*  # * *the  point  is  made  by  the  respondents 
that  the  action  was  not  brought  in  the  name  of 
the  proper  party  plaintiff,  in  this,  as  respon- 
dents aver,  that  it  was  brought  in  the  name  of 
the  ’City  of  Princeton  at  the  relation  of  the 
Collector1,  whereas  respondents  ’urge  that  it 
should  have  been  brought  in  the  name  of  the 
' Rtate  of  Missouri  at  the  relation  and  to  the 
Use  of  the  City  Collector  of  the  City  of  Prince- 
ton’ • * * * 


■Recurring  to  the  objection  made  by  respondents, 
and  looking  to  the  files,  we  find  that  the  style 
of  the  case  which  is  attacked,  is  not  due  to  any 
fault  of  appellant.  The  action  was  correctly 
brought  in  the  name  and  style  of  ’State  of  Missouri 
at  the  relation  and  to  the  Use  of  Grant  JXible, 
Collector  of  the  Revenue  of  the  City  of  Prince- 
ton, Mercer  County,  Missouri,  Plaintiff,  v. 

Robert  W.  Lewis,  * * ** . Somewhere  the  style 
of  this  case  has  been  changed  without  the  fault, 
so  far  as  we  arc  able  to  see,  of  appellant  * * * 

*e  agree  with  learned  counsel  for  respondents 
that  the  statute  now  in  force  requires  these 
suits  to  be  brought  in  the  name  of  the  State  of 
Missouri  at  the  relation  and  to  the  use  of  the 
city  collector,  naming  him,  and  the  city  for 
which  he  sues  (Bee.  9348,  R.  S.  1909);  but  since 
we  find  from  an  examination  of  the  files  that 
this  precise  thing  was  done,  we  must  disallow 
this  point.  " 


/ facing  back  to  Section  6695,  R.  S.  Mo.  1959,  we  find  that 
/ 1 1 t- den ti cal  with  Section  9348,  R.  S.  Mo.  1903*  Accordingly, 
,\ta  brought  on  delinquent  taxes  for  cities  of  the  fourth 
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class  should  be  brought  under  the  provisions  of  Section  6995. 

the  57th  General  Assembly  dealt  very  exhaustively  In  the  matter 
of  delinquent  taxes  and  enacted  many  statutes  lo  ing  to  their 
efficient  collection.  However,  we  find  no  repeal  or  amendment 
to  Section  6995  and  we  are  accordingly  of  the  opinion  that 
the  Legislature  intended  no  change  to  be  made  in  the  method  of 
collection  of  delinquent  taxes  under  that  Section. 

It  is  therefore  the  opinion  of  this  Office  thdt  your  City  Col- 
lator is  not  required  to  deliver  a list  of  delinquent  and  un- 
paid city  taxes  to  your  County  Collector  under  the  provision 
of  Section  9970  as  amended  by  the  57th  General  Assembly. 


Respectfully  submitted, 


HArHX  G.  HLXBKH,  Jr., 
Assistant  Attorney-General 


APrHOYED: 


ROY  McOffhRK  ' 
Attorney-General 
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LINCOLN  UNIVERSITY:  STATE  UNIVERSITY: 


Member  of  ooard 
of  Curators  who  is  editor 
of  and  stockholder  In 
newspaper  may  distribute 
rotogravure  section 
advertising  university 
wi  thout  compensation  to  the 
distributing;  paper, 


uoard  of  Curators 
Lincoln  University 
Jefferson  City,  ittssourl 


Dear  Sirs: 


August  14, 


1933 


/ 


This  Department  acknowledges  receipt  of  your 
latter  dated  August  5,  1933,  as  follows: 

"The  oard  of  Curators  of  Lincoln 
University  desires  to  publish  a 
Rotogravure  Section  advertising 
Lincoln  University  in  an  effort 
to  increase  the  enrollment  at 
the  school* 

The  publisher  of  the  Rotogravure 
plans  i.o  distribute  the  Rotogravure 
Lection  through  the  papers  of  the 
Ltate  without  charge  except  for 
the  cost  of  stuffing  and  mailing* 

dould  the  Ran ear  City  American 
be  eligible  to  participate  In  the 
distribution  of  this  material  on 
the  same  basis  as  the  other  news* 
papers  of  tho  btate  in  view  of  the 
fact  that  Dr,  ft,  J.  Thompkins,  a 
member  of  the  ->oard  of  Guru  tors, 
is  all o the  editor  and  a member 
of  the  corporation  which  publishes 
the  Ransa8  City  American?  In  other 
words,  would  such  participation  on 
tho  pert  of  tho  Jianoas  City 
American  be  in  violation  of  Lection 
9654  R • L . 1919  or  any  other  statute 
bearing  on  this  matter? 

Your  opinion  and  ruling  In  tills 
natter  w’ll  be  appreciated," 


oarcl  of  curator* 
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August  1 | 1PM 


As  wo  understand  vour  letter  tno  . oaru  of  curators 
of  Lincoln  University  intend  to  have  published  a rotogravure 
section  for  the  purpose  of  advertis'n  the  merits  of  Lincoln 
University  to  the  end  that  the  enrollment  in  the  school  may 
be  increased.  We  further  understand  that  such  rotogravure 
section  is  not  to  be  published  by  the  Kansas  City  American. 

We  further  understand  that  as  and  when  published  the  roto- 
gravure section  is  to  be  distributed  to  readers  throu$n  the 
newspapers  of  tills  state  and  that  there  will  be  no  charge 
for  the  distribution  of  such  rotogravure  section  by  the  news- 
papers so  distributing  the  same,  except  the  distributing 
newspapers  will  pay  the  cost  of  stuffing  and  mallln,  the 
section  so  that  whatever  compensation  is  paid  on  account  of 
the  rotogravure  section  will  be  paid  to  the  pu  Usher  of  same 
and  not  to  the  newspapers  making  distribution  thereof. 

Section  9654  Revised  statutes  of  Missouri  1929, 
reads  ns  follows! 


"If  any  member  of  the  board  of 
curators,  president,  professor, 
teacher  or  other  officer  or 
employe  of  the  state  uni varsity 
shall  be  directly  or  inairectly 


interested  In  any  contract  for 
furnish In  supplies  for  said 
university  or  any  of  the  departments 
thereof,  or  JLn  any  work  to  be  done 
upon  any  of  tho  Buildings  o.  said 


university  or  repairing  oi  the  sai 
or  ornamenting  the  grounds  tliereo 
or  f encln, the  sa  e,  or  if  said 
curators,  or  any  one  o T them,  or 
the  president  or  any  professor. 


teacher  or  other  officer  or  employe 
shall  keep  for  s<-lo  or  _oe  Interested 


department  thereof,  sixth  person  or 
persons  shall  be  deemed  guilty  of  a 
misdemeanor,  and  upon  conviction  be 
fined  not  less  than  two  hundred 
dollars  or  imiirlsoned  In  the  county 


jail  where  said  offense  is  committed 


not  less  thar.  three  on  ha,  or 
both  such  fine  and  Imprisonment 


uoard  of  Our a tors 
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Aurruat  14 , 1935 


rte  can  not  find  that  the  oregolng  section  lias 
been  c one  trued  by  any  of  the  courts  of  this  atate# 

A member  of  the  uoard  oX'  Curators  of  Lincoln 
University  by  the  above  section  is  prohibited  X rom  being 
directly  or  Indirectly  Interested  In  any  con" roc t for  fur- 
nishln. , supplies  for  the  university  or  any  of  Its  deportments# 

He  Is  also  forbidden  to  te  directly  or  Indirectly  lnt  ores  ted 
in  a contract  for  any  work  to  be  done  upon  any  of  the  build- 
ings of  the  university  or  repairing  the  same  or  ornamenting  the 
ground*  thereof  or  fencing  such  : rounds  and  such  member  Is 
further  prohibited  from  keepln  for  sale  or  being  Interested  In, 
directly  or  indirectly,  tho  sale  of  any  school  furniture  or 
apparatus,  uooks,  maps,  charts  or  stationery  used  In  such  univer- 
sity or  any  department  thereof#  The  distribution  of  the  roto- 
gravure section,  as  detailed  In  your  letter,  would  not  be 
furnishing  supplies  i'or  the  university  nor  would  It  be  work  done 
upon  any  of  the  buildings  of  the  university  or  repairing  same, 
nor  ornamenting  the  grounds  ou  the  university  or  fencing  such 
grounds,  nor  would  It  be  the  keeping  for  sale  or  being  interested 
in,  directly  or  Indirectly,  the  sale  of  any  school  furniture  or 
other  school  equipment# 

The  plan  outlined  In  your  letter  does  not  come  within 
any  of  the  prohibited  acts  or  contracts  mentioned  in  Section 
9654, and  we  are  of  the  opinion  that  the  distribution  by  the 
a arras  City  American  of  the  rotogravure  section  mentioned  In 
your  letter,  and  as  above  outlined  would  not  be  a violation  of 
Section  9654  Revised  Statutes  of  Jlsaourl  1909,  or  any  o her 
statute,  by  a member  of  the  oard  of  Cura*ors  of  Lincoln  Univer- 
sity who  Is  also  tho  editor  of  and  a stockholder  in  the  corporation 
publishing  the  bans  as  City  American# 


Very  truly  yours. 


0ILOC.HT  LA  *40 

Assistant  Attorney  General, 


APPRWKDt 


Roy  tfoKiTihicK 
Attorney  General# 
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STATE  HIGH.'. AY  REFUNDS. 

ROADS  AND  BRIDGES.  V 

COUNTIES.  Township  is  not  entitled  to  share  in  the  proceeds 

on  tlie  refund  by  the  State  Highway  Commission  on 
account  of  bridges  built  by  the  proceeds  of  a 
County  bond  issue. 


:Jt  h 7 fM  tr\  ■>  7 
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October  25,  1255 


Honorable  Minor  C*  Leva say 
Prosecuting  Attorney 
Versailles,  Missouri 


Dear  Mr.  Livesayl 


This  Department  acknowledges  receipt  of  your 
letter  dated  September  27,  1955,  as  follows t 

"On  June  10  I wrote  to  your  offloo 
requesting  an  opinion  on  the  above 
question.  June  15  you  asked  me  for 
additional  information.  I sent  thla 
Information  but  I have  heard  noth- 
ing from  you  so  I am  as  sure  in  that 
that  letter  must  have  been  lost. 

Red  Line  Hoads  as  used  In  my  letter 
means  that  the  County  floated  a bond 
issue  and  each  township  was  alio ted 
its  share  of  the  money,  based  on  Its 
valuation,  for  the  purpose  of  build- 
ing roads.  The  particular  township 
to  which  I refer  used  its  allowance 
to  build  a bridge.  This  bridge  was 
taken  over  by  the  State  Highway  as  s 
part  of  the  Farm  to  Market  system. 

This  county  has  never  been  under  the 
township  organization  law.  This  town- 
ship feels  that  since  it  did  not  build 
roads  with  the  money  it  received  from 
the  bond  issue  but  built  a bridge  which 
was  taken  it  is  now  entitled  to  a re- 
fund to  be  used  in  building  roads. 

It  Is  my  opinion  that  Sec.  8127  applies 
only  where  the  township  expends  Money 
and  not  in  the  case  of  the  County 


Honorable  Minor  C.  hlvesay 
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October  23,  1953 


allot lng  them  money.  In  other  words, 
the  County  might  demand  a refund  but 
not  the  township.  however  some  of 
the  citizens  would  like  your  opinion. ° 

We  did  not  receive  a reply  to  my  letter  to  you  dated 
June  15,  1935,  the  seme  must  have  gone  astray  In  the  malls,  hence 
our  delay  in  answering  your  letter. 

Section  44a  of  Article  IV  of  the  Constitution  of  the 
State  of  Missouri  in  part  provides i 

Hi'he  proceeds  of  the  sale  of  the  seventy 
five  million  dollars  ( $75, OCX), 000 .00)  of 
additional  bonda  herein  authorized  shall 
be  expended  * * a * for  the  following 
purposes!  ft  « * ft  to  reimburse  the  various 
counties  and  political  or  civil  sub* 
divisions  ( including  road  districts)  of 
tne  state  for  money  expended  by  them  in 
the  construction  or  acquisition  of  roads 
and  bridges  now  or  hereafter  taken  over 
by  the  state  as  permanent  parts  of  the 
state  Highway  System*  ft*****" 

Section  5127  Revised  Statutes  Missouri  1929,  provides 

In  parts 


"Counties  or  other  civil  subdivisions 
shall  be  reimbursed  for  work  done  in 
coos true ting  such  part  of  a road  or 
roads  including  bridges-  * * **ftwhicb 
may  become  a part  of  the  State  highway 
System.**  * a * Any  portion  or  all  of 
such  re Imbur semen t shall  be  mede  either 
in  the  form  of  additional  roads,  or  in 
cash,  at  the  election  of  the  authorities 
of  the  county  or  civil  subdivision  to 
which  reimbursement  may  be  due.**  ****** 

If  the  authorities  of  the  county  or 
civil  subdivision  elect  to  have  all  or 
any  part  of  such  reimbursement  made  in 
cash,  all  or  may  portion  of  such  re- 
imbursement made  in  cash  may  be  used  for 
the  purchase  of  rl^ite-of-way  for  state 
highways  within  such  county  or  civil 
subdivision. » * ft  a i-.rii  the  counties 
or 'civil'  subdivisions  wherein  said  roads 
are  constructed  or  to  be  constructed, 
shell  have  all  the  benefits  of  tills 
section.  * * * * ft" 
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Boot Ion  6138  defines  the  terra  "civil  subdivision"  as 
used  In  the  State  Highway  Act,  as  follows l 

"i.henevor  In  the  preceding  section  the  words 
'alvll  subdivision ' are  used  they  shall  be 
deemed  and  taken  to  mean  a county,  township, 
road  district,  or  other  political  subdivision 
oi*  the  state  or  quasi  public  corporation  having 
legal  jurisdiction  or  the  construction  and 
maintenance  of  public  roads," 

debater  defines  the  word  "reimburse"  as  meaning, 

"To  make  restoration  or  payment  of  an 
equivalent  tof  to  pay  back  toj  to  re* pay. * 

It  is  clear  that  Section  8127  above  referred  to,  cob* 
templates  the  ralslnr  of  money  not  only  by  a county  as  a county  but 
by  other  civil  subdivisions  of  the  state  within  the  boundary  of  a given 
county.  We  know  as  a matter  of  common  knowledge  that  townships,  in 
counties  under  township  organisation  law  In  this  state  as  well  as 
special  road  districts,  have  raised  and  expended  funds  for  the  purpose 
of  constructing  and  maintaining  roads  that  were  then,  or  thereafter 
were,  parts  of  the  state  highway  system.  However  the  proceeds  of  the 
bond  Issue  may  have  been  allotted,  the  fact  remains  that  the  money 
received  from  the  bonds  was  received  from  county  bonds  and  from  the 
county  as  a civil  subdivision  of  the  state.  The  vote  on  the  bond  Issue 
was  taken  In  the  county  as  a whole  and  the  result  of  the  vo be  on  the 
bond  issue  determined  thereby.  Hone  of  the  townships  within  the  county, 
strictly  speaking,  expended  Its  own  funds  In  disbursing  the  money  that 
came  to  It  from  the  county  bond  issue  and  therefore  Is  not  entitled  to 
be  reimbursed  for  some  tiling  It  did  not  pay  out. 

It  is  the  opinion  of  tills  Department  that  any  refund  on 
account  of  moneys  spent,  the  proceeds  of  the  county  bond  issue,  would 
properly  o to  the  county  as  a civil  subdivision  of  the  state. 


Very  truly  yours. 


ftTT.HBBT  LAMB 

Assistant  Attorney  General, 


APPROVED! 


rnnfezrmTzz — 

Attorney  General. 


GLlLC 


I 
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COUNTY  COURT: 


Right  to  order  tax  illegally  collected 
to  be  re-distribut  sci. V 


Honorable  Douglas  lirhnkey 
Clerk  of  the  County  Court 
Forsyth,  Missouri 


February  11,  1933 


Dear  Hr,  knhnkey: 


We  acknowledge  receipt  of  your  letter  dated 
February  6,  1933,  as  follows: 

"I  am  writing  you  for  advice  and  information 
which  may  not  be  pertaining  to  your  official 
duty.  If  this  will  cause  you  any  embarrassment 
or  if  you  do  not  feel  fully  justified  in  advising 
me,  please  understand  that  I will  not  feel 
offended  as  I realize  that  I am  "Passing  the  buck". 

A Special  Road  District,  The  Hollister-Kirbyville, 
of  this  County, thru  its  Board  of  Commissioners, 
levied  a road  tax  of  .25  cents  above  the  rate  set 
by  law;  this  being  done  without  a vote  of  the 
people  in  the  oistrict.  The  llissouri  Pacific 
refused  to  pry  said  extra  rate  as  there  were  no 
bonds  outstanding.  I ra  now  convinced,  rfter  a 
close  study  of  the  matter  that  the  levy  is 
illegal,  but  a large  amount  of  tax  has  been  collected 
from  individuals,  and  they  are  now  complaining 
about  this  extra  charge. 

There  is  more  then  enough  money  in  the  district 
funds  collected  this  ye.^r  to  pay  each  taxpayer 
back  the  amount  he  was  overcharged.  I would  like 
very  much  to  do  this  if  the  tax  is  not  legal,  I 
would  like  to  proceed  in  l< w to  take  over  enough 
of  the  money  now  on  h*  nds  in  the  treasury  to  repry 
these  tax.  p-yers.  What  would  you  advise? 

The  Prosecuting  Attorney  is  attorney  for  the 
district,  so  I am  informed,  and  I have  been 
criticized  for  taking  his  advice  in  the  matter,  so 
that  is  why  I am  writing  you. 

I only  want  to  give  everyone  a fair  deal." 

Assuming  that  the  tar  referred  to  in  your  letter  was 
invalid  and  which  we  can  not  pass  on  on  the  Information  contained 
in  your  letter,  we  do  not  know  of  any  authority  in  any  officer  or 
In  the  county  court  to  pay  or  authorize  the  money  illegally 
collected  to  be  re-distributed. 


Honorable  Douglas  Vr  hnkey. 


-2- 


February  11,  1933 


We  think  as  a protection  to  the  officer  in  whose 
h nds  the  funds  are,  that  a proper  action  should  be  brought 
and  the  Judgment  of  s court  of  competent  jurisdiction  secured 
in  the  premises.  We  see  no  reason  why  the  persons  who  have 
paid  the  taxes  could  not  assign  their  claims  to  one  person 
and  save  court  costs  in  that  way. 


Very  truly  yourf. 


GILBERT  LAMB 

Assistant  Attorney  General. 


AFPsiOVED: 


Attorney  General. 


GL ; LC 


COUNTY  RAVilflUE  - County  court  cannot  issue  warrant b in  excess 
of  the  anticipated  revenue  of  any  one  year  under  Art.  10,  Sec. 
12,  :o.  Const. , but  may  transfer  unused  or  surplus  funds  from 
one  apartment  to  another. 


r.  own  nl 
; roc  cut  l:\ 

Pip  ley  Oo^in1 
hcr.i  ; an. 


liegardln*;  your  Inquiry  or  February  .. 
■on  ask. 


"'jo os  the  County  ;ourt  hare  authority  to  i.^-uo 
a-  -it tonal  «ur  rente  on  the  contingent  fund  even 
though  they  are  in  exoace  of  the  amount  &{.  ropri 
for  tbnt  purpose  vhn  t aey  are  not  in  excess  of 
the  total  expect ed  revenue?8 

&co..irig  the  above  paragraph,  you  state, 

"The  county  Court  ha©  already  iaeued  rurrnim:  in 
exoeee  of  the  mjom&t  of  funds  appropriated  for 
the  coot indent  fund  of  the  county.  owerer,  the 
warrant t iseued  are  not  in  cucftCvr  of  the  total 
ejected  rev  nuo  for  the  year.  ■ 


The  Ooniatitutlo'r , Art.  x 


* .o  county,  ****  shall  '*&.  uitKh.  in.  huav^ 

...Jiil  ..Wh.  Ah.  -m  urn  nit  Wtlni  A i li »Y ■ .Uiiy  - U. JU.  £A»  ilV 

.lfr.  In  ***-*,  y.iaur  -a.  uuk.  r^i.vfifa,Ae  kiX2r 

l££  “ * 

'action  12X62  R.  • : o.  1j4S9.  m ye. 


"The  county  court  she!  . hwre  • <w  r to  audit, 
ond  settle  all  account c to  wi.ieh  the  oounty  &! 
be  a party;  to  order  the  payment  otfct  of  the  © 
treasury  of  any  bus?  of  money  found  due  by  the 
count y on  such  eeoaunt gj** -•■**•« 


1 rc  18,  193: 


;tion  1-167,  R#  . o.  1929t  &i,  , 


" ;;enover  there  1 balance  ir»  any  county  trons- 
ur;  in  this  et  te  to  tsvecyy  it  of  any  special 
fund,  whic  is  no  lor.j  arpfor  t..o  ur  oee  for  which 
It  v rc_l  - the  county  court  may,  by  order  of 
r«oor>  , direct  tia^t  i.  l balance  be  tr  ntf erred  tc 

of  tba 
r.  tholr 


■jectloft  1 l'.D,  • . . 13o9f  states  that. 


t credit  of  the  , .rt>r  i rcvonuo  fu:, 
county . or  to  ouch  other  fund  ac  nay,  3 
judgrsant,  be  in  need  of  such  balance •" 


" ;Ot?iing  In  the  i rooedlrii  coctlor;  shall  be  con- 
strued to  authorize  any  coiin  ty  court  to  transfer 
or  consolidate  any  fun  e not  otherwise  : rovlded 
f or  by  lev  , q;/ c.c_  IHl  HX-AS.y*  aL  fafa.  J.  ZL 

-X ipiz  g£^..Ua.. 


Uik.er  the  rovioio  © of  tin:  1 7,  . ' o.  1C  , 

the  county  c>>urt  can  transfer  unused  balances,  where  it  is  done 
,1udi  cloudy,  to  any  ftmde  In  their  Ju  ■ * neediiv  seme. 


The  upr  ne  Court  bar  raid, 

"?tg  are  furt  .or  of  the  opinion  that  when  : 1 vt  rrsn  ts 
un  ebte  properly  chargeable  to  a f nd  In  any  one 
ye,  r are  said  and  provided  for,  the  residue  of  ouch 
fund  lo  a "8U»»UJ8*  *"**" 


within  the  urvievr  of  the  foregoing,  or  what  we  will  call  the 
"transfer  coot  Ion",  twin,,  the  oounty  court  largo  lccretlontry 

ower®, 

coker  v,  leaner,  mo#  290  1#  c.  336. 


"mill©  th©  oounty  c urt  cay  lr>  any  ~no  ye-;  r drew 
warrant 6,  after  the  revenue  far  r,  been  rovi&sd  and 
the  tuxes  leviad  within  the  coope  of  the  levy  and 
Income  for  auen  year,  CyotJ  It  is  too  plain  for 
argument  that  the  Constitution  forbi  e tho  antlc- 
i tlon  of  the  revenue::  of  any  cubcer^uent  years; 

« ^ 4.  n * <t  « * * II 

Trask  v.  lvlngot  n,  d . 82  1,  c.  600# 


Mr.  How  x • i&ju 


ware*,  la,  192. . 


The  count  court  car:  also  tue  the  left— ©vt  r f.m/s 
fra  receding  years,  but  the.  ce.rnot  un  nr  any  cl  rcucif'tuncf’e 
anticijxite  : ::  u e funds  o f subsequent  yaerc. 


Coin,,  bao  to  your  question, 

* 4>e s t) f©  Oo’jnty  C urt  hare  authority  to  1 ecuo 
additional  warrants  or  tho  continent  fund  von 
though  they  are  in  oxoesc  of  the  amunt  a rov-rlutofl 
for  t:>  t nr  jo  :-c  whnr  they  arc  n t In  ercean  of 
t -o  total  ex  oecteC  rov®  uet  ■ , 

in  answer  to  saiae  will  say,  they  oust  keep  in  nine!  arr;  comply 
•lth  tho  rovieions  of  the  section  hereinabove  referred  to, 
nd,  unices  they  Xncw  the  fun>  that  oan  ho  tr  nefer  eU  under 
the  ; rovielonc  of  Section  1.  17,  R*  a,  ' o.  1929,  can  take 
care  of  thoca  ar rants,  t ey  sliould  not  leans  additional 
7-arruntG  after  t e nor.ey  in  that  fund  is  f;xh&uctedt  unleos, 
a stated  before,  thsj  axe  sure  that  out  of  sons  *>f  the  funds 
received  under  Article  X,  -setio”  1*. , . r.rt. , mm  bs 

tr  nsfsrxsd  to  the  c nt indent  fund. 


T »uxe  very  truly, 


0X0,  n.  tTT!  : 

: t t attorney-'  enor*  1* 


;d; 


b.  i Yrj'Yr  Ww. 

At  to  mey-  - onerr.l  • 


RiS---  Appointive 


Tenure 


egitmlng  of  Term 


ion.  Ire  A.  'c  rid® 

Supervisor 

dtut©  Bulldlrfi  ;;nd  L*  an  Agcoeluli 
.Toffer  r>  dltv , i s u < ur i 


•©plyint.  t y ur  letter  of  area  30  f , trhich  1 ;• 


folios 


■'  t,  qot,  :o  , r-v..n®r  rettrin  vl  , t t o 

iiuiliii.lv,  and  Lour.  Associations  t n fto  i resident 
of  the  Fur.  uni  doiae  ;&vli\y  an-.-  ioui  Ac  oci  tier,  of 
h-.’V,  dlcsourl,  flit  is  rosi  r ti ' Oovomor 

• i r , ■ £ ectlvo  : red  . 19:.:  ', 


on  ■ arch  12  over  or  tf&rl  a .pounced  sqr  - upoirtramt  to 
t.  e . ocitioo  of  'Upcrvleor  of  t te  ‘Uilijii\;  ' Loon 
A® societies  e eucoeeciirp;  hr*  cptsor.  a nfl  relation, 

ho»everf  Ifc  the  t te  en;  icf  vno  not  zv  "v  until 
c pc  if.  1931. 


i le  vice  me  a:  to  the  date  for  v ioli  > s,  ®ei* 
p y stops  and  rain®  begins , 1 no  c ntroveroy 

about,  thl  I hit  1 . . . orcl,  asking  for  the 

o Ini  or  t~  nuke  cure  th;  t this  can.-*  or  lr  hamlled  in 
'orr •■  '■t  vr.v  , * 


I he;  lc-  vc;  to  «.  vise  th:  t 
Constitutor  of  into-  ri  rovi  on. 


”In  the  al-sonc®  of  any  s rc.ry  . >rovi  Ion,  all  offic  ir 
non?  or  . oronfter  elect o "'-v  appoint©*  , subject  to  the 
right  of  reel  nation,  oiv.  11  hoi  of  ice  'doting  their 
s,  nd  until  their  ouoooooors  shell  ho 
duly  elected  or  appointed  .nd  qualified.® 


nctitutlon  >f  i ouri 


All  o floor  a,  both  civil  and  :illt  ry,  ur.  or  the 
i t y of  this  >tate,  ehall , before  ©nt e ri n-  o the 


. Ira  a,  KeBrl  e 


T'arci  31,  1933 


of  their  respective  off iocs,  take  end  oubocribe  an 
oath,  or  off  iZBrati  n,  to  . u;  o rt  the  Sonstitutlor  of 
the  uni  tod  tatea  on..  of  this  State,  uiu  to  deueen 

themcelvoe  faitiifully  in  offioe.* 

uonatrMn,  the:  e two  conctitutional  provisions,  it  amid 
appear  that  the  office  of  .supervisor  would  not  boea  10  vacant  until 
& suoceecor  had  hoar  ep  ointed  nC  qualified  to  arouse  the  Jut  let 
thereof  , an  that  the  incurbcnt  vrculc  hold  until  hi  iruccec.  or 
. 5ioul  ho  i ..  o^ntod  end  qualified,  oven  though  -uch  ^erio  vac 
beyond  the  date  fixed  for  the  eff octivenesc  of  his  reel  nr t ion. 

In  the  ease  of  Mate  ex  rel  v,  Seay,  64  Ho*  89,  the 
court  writing  t e opinion  st  tec, 

"T.ve  la  abhors  vaoanalec  in  ubllo  offioec,  and  preat 
cautions  arc  t ken  to  against  their  occurence* 

The  policy  of  the  latr  ic  to  have  cotneone  alwayt  in 
rlaee  to  iochaxgc  the  dutlos  of  public  offices,  and 
in  a doubtful  ease  the  c net ruction  of  a lav  fixing 
the  tenure  of  an  offioe  would  be  | rer  tly  influenced 
by  thr.  t c nr  1 ■ ' o r t ion . * 


Ir  - . . . . to*  0,  in  corsoentlng  upon  the  purpose 

n effect  of  authorisation  to  hold  over,  we  find  this  language: 

'♦The  urpore  of  constitutional  o^  statutory  provisions 
authorising  mbiic  officers  to  hold  over  is  to  prevent 
a hiatus  in  the  ■/ovemront  pending  the  tine  when  a 
puoceo'  or  nsi  sen  an^  inducted  into  o Ice* 

Jbero  a constitutional  or  at* tutory  provision  exiots 
pemlttint  or  oo  . and i nr  an  Incumbent  of  on  office  to 
continue  In  the  dleoh  rpe  of  hie  lutieo  until  Ms 
nucooocox  1c  qualified,  th  cxplri  ti  >n  of  the  official 
ter  not  only  iocs  not  create  a vacancy,  but  the  period 
bet  een  the  expiration  of  his  tern  on  the  qualification 
of  hie  succe:  ;or  in  ac  uuch  a part  of  the  incumbent's 
office  : the  fl:fed  statutory  firiod.  T ile 
is  true  even  where  & person  is  elected  Me  own  uccearor. 
*****  The  practical  effect  of  a constitutional  pro- 
vider* treating  that  uublic  officers  should  hold  over 
until  their  eucc e:  sore  are  qualified  ic  that  a public 
office  uaec  not  actually  become  vacant  in  the  sense 
that  there  ie  no  i content  to  fill  it  except  i the 
Cbce  of  death*  Vevertbele&L  it  hac  been  1 that 
when  the  legal  tor  t expire  , the  office  beconer  vacant 
in  one  rente,  one  the  incumbent  is  authorised  to  con- 
tinue in  the  iecharge  of  hie  functl  ne  ur  til  the 
appointment  and  unification  of  hie  aucceeror  by 
sufferance  rsthor  t an  from  an,  intrinsic  title  to  the 
office  (siting  State  v*  -illiaas  £23  ’:o*  368*) 


non.  Ir;  A,  :iri  » 


**0h  X,  . 


l 


a are  of  the  o irvlon  that  you  caliry  tc  itipervlnor 
W'Aild  bojjln  upon  the  date  of  y mr  qualifying  to  seeune  the 
duties  of  this  office,  that  ie,  upon  the  date  of  your  taking 
the  oath  of  office  and  tho  fllin,  of  cue:  bond,  if  any,  ac  nay 
be  i:  connection  with  said  office, 

oc.  13,  Art.  IX,  of  the  oon.tltutl  of  Mi  court, 
provide©  ac  foUnrei 

•That  no  person  elected  or  ecy  ointod  to  any  office 
or  euployr cnt  of  truct  or  profit  under  the  lave  of 
t ic  t^te,  or  any  ordinance  of  any  rru  iei polity  in 
thin  Jt;  te.  ch&ll  ltold  nuch  of  fice  without  personal ly 
•-  evotlng  hie  time  t*  the  performance  of  the  duties 
to  the  cane  belonging. " 

Y u do  not  st  te  U]>on  what  date  '?r,  'earner,  the  re- 
tirin  u ^ visor,  became  y resident  of  the  Farm  and  me  « rin;E 

n Loan  l odation  of  Pom-ta*  but  we  assume  that  It  was  tr xm 
the  date  that  he  ro  nested  tlaat  hie  recl^nation  should  baoone 
effective*  If  the  iutlee  of  Mr.  a^ner  as  pr  si  dent  of  thic 
institution  reulrerf  ouoh  portion  of  hist  time  to  to  materially 
interfr  with  the  'lcch»>.x*:o  of  hlo  duties  an  supervisor,  awl 
rmoh  enplo  nent  uc  p reel  dent  vr.c  renmerstlve  to  him.  imder  this 
conetit  tl  nti  provision  he  would  not  hr.ve  beer.  entitled  to  con- 
tinue t-  an  of  lolal  under  hie  ap,  rolntnei  t but  would  h vc  b en 
jeot  to  ouster  rooendirv.  for  the  osusee  herelrabcvc 

Absent  any  :S  lr  atlv  showing,  ac  above  cup  eetod,  tjod 
Upon  the  reeeonint'  and  aut  crity  hereinabove  cot  fort’),  we  are  of 
the  opinion  that  Mr.  '-u*nor  waul  . raw  ot.lr-ry  ns  f.\iporvicor  until 
the  time  th  t you  qualified  to  assume  the  utlee  of  thic  office. 


Yourc  Tory  truly. 


•j;  i . AiJI'  Pf  H 
Asslctant  Attorn  e -’:ener'  1. 


A, 


: 


~ ?-c*r:”si2* 

t orney-uener.l. 


•jf;A:  u 


Ifi  HE*  Expenses  of  prosecuting  attorney  in  change  of  venue 


cases* 

/'  y 


Eon*  Howard  H.  Haness, 
Prosecuting  Attorney, 
Kiri ey  County, 
Doniphan,  Ml sso  rl. 


n f 


7 


V 


Dear  Sir: 

%e  have  your  request  of  May  If th,  193?  for  an  a...  inion  on  the 
followin  mat  .era* 

”1,  I would  appreciate  y ur  opinion  up  n the  fol- 
lowing quest!  ns.  »h&t  sh  uld  b amount  of  the 
prosecuting  attorney1 & salary  In  a county  of 
11,176  population  a.  ascertained  by  ttvj  1330 
census* 

£.  Is  the  prosed: tin  attorney  ent : tied  to  raimbur se- 
men t for  his  actual  expenses  incurred  In  attending 
change  of  v nue  cs  es  j tside  of  his  to -m ship  and 
before  a justice  of  the  peace  of  hie  county. 

3.  I a © p roaecu  t tag  a t to mey  ent  i tied  t o reimbur  se- 
men t for  his  act  al  expenses  incurred  In  attending 
any  crlaiaal  ease  before  e justice  of  the  peace  In 
hi  a county  ana  ou t side  of  the  township  where  the 

county  seat  is  loc  ted. 

3.  I understand  that  & bill  v *.s  passed  in  the  last 
general  assembly  permitting  the  hold or a of  County 
war.  ants  to  pool  their  warrants  with  the  County 
Clerk  in  an  effort  t • obtain  & loan  from  the  f ders.1 
Government.  If  t is  Is  true,  c i Id  y u inf  or  re 
as  to  the  proper  precede*  e.** 

In  answer  to  th  first  pro  osltion,  we  ref  r you  specifically  to 
B act ion  11314  n.  £.  Ho.  13  , which  provides: 

ndn  and  after  the  1st  dsy  of  Jam:  ry  1931,  the  "ose- 
cutlng  attorney  s all  receive  for  his  services  per 
annum,  to  be  paid  out  of  the  county  treasury  in  all 
counties  bavin  a population  * * * of  10,003  and  less 
than  15,0  3 tnh: bltant  , the  sum  of  El. ven  hundred 
Dollar a. * 


Ua  31st,  UZ~ 


Hm.  Ho  war. . ft.  Manesa,  -£> 


It  therefore  appear*  that  y ur  county  h- ving  a opulvtlon  of  1 ,176 
would  entitle  the  prosecuting  attorney  to  be  laid  under  the  above 
provision,  namely  Eleven  Iiund.ed  bo  lars  per  annum.  In  this  con- 
nection, I am  aal  lag  you  herewith  a copy  of  the  c In In  dealing 
with  this  general  subject  under  date  of  Janur  ry  16th,  133-  rhlch 
was  prepared  by  Hr*  Abingtoa. 

As  to  your  sec  on  a proposition,  namely  r iabu  serent  fc:  actual 
expenses  incurred  in  attending  ca  es  on  a change  of  v m;e,  I call 
your  attention  to  the  following. 

Ihe  Jurisdiction  of  justice  coui ts  In  misdemeanor  cases  is  in  the 
tov/nsbip  vhei e it  is  claimed  the  offunse  was  coir,  itted.  ^ecti~n 
7414  ft.  1323  provides: 

"All  pros- cutions  b fo.  e ttustiC68  of  the  per.ee  for  mis- 
demeanor shell  be  commenced  and  piosecut  d in  the  town- 
ship wherein  tb  offense  is  a ege*;  to  hav  been  co  m 1 1 c*d . " 

Ihis  st  tu  e has  hf  etofore  been  construed  and  foi  o?'d  b the 
court.  State  v.  Alford,  141  Ho.  App.  41?}  fttste  v.  Taylor,  167  Ho. 
A.pp*  104* 

A change  of  vonue  io  authorised  in  esse,  before  justice  ©our  , and 
such  cases  reay,  on  change  of  v^nue,  be  sent  to  -nrib  i to  ash  ip  in 
the  county.  Sect  ns  i d md  3470  ft.  o.  10.3. 

A ju-tice  of  t>‘«.  per  ce  may  be  com  jelled  by  mandamus  to  g'snt 
change  of  not*.  Slat  ex  ,1.  . ftatkl  : , : Ho.  App*  501*  i 

fore  such  x sadneanor  esses  come  wit'. in  the  v rioua  meaning  of 
section  11316  n.  s.  1323,  which  yrovidest 

"In  all  cases,  civil  end  crl  'nal,  in  .viich  changes  of 
vanue  may  b--  granted.  It  shall  b~  his  duty  to  follow 
and  prosecut:-  or  de^und,  as  th~  case  m y be,  -sll  said 
causes,  for  vrhich,  In  d lit  ion  to  thr  fe,  ?.  n~w  11  owed 
by  law,  he  shall  receive  his  actual  expenses.” 

k 

I he  above  section  his  r fernnea  to  th-  duties  of  the  pros  cut  tip  at- 
torney In  such  cases.  The  term  "fees*  as  used  in  such  statute  In- 
clud  : t . State  ex  el.  0* Conner  v.  &eldie  et  al, 

46  *.  (2d)  171*  Therefore,  b th^  very  terms  of  this  statute, 

the  prosecuting  -tfcomey  In  all  change  of  v nue  case  sh  11  bt  allo  - 
w'd his  actual  expanses,  in  additl  -n  to  the  sal  ,y  or  fees  all©  ed 
by  law.  However,  we  const,  ut  the  statu’  ' to  ro'-n  that  :n  y in  those 
cas.-s  here  a change  of  vnue  Is  taken  fro.  the  township,  is  the 
prosecuting  attorney  entitled  to  his  expenses  because*  th*:  st  tute 
use*  the  i-ords  "to  follow",  snd  so  lon>:  as  the  case  > mains  in  the 
original  ©on  fc,  von  though  anoth  justice  of  th**  t 

called  In,  the  prosecuting  attorney  ha a n thing  -o  folio/ . fre  hold 


lUy  Flat,  YjZZ 
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that  the-  prosecuting  attorney  i.  entitled  to  suuh  expsnr-,.  as  ma- 
te incurred  by  him  in  following  e zeenean'.  esses  on  clang  of 
venue  from  on*  to*nsh  p to  another. 

The  above  previsions  *itb  reference  to  change  of  v'-nue  i mi srie- 
mesnor  cases  are  made  applicable  to  preli  !nar  ■ he' rings  by  virtir- 
of  section  ?■*  a.  ii.  192D.  But  before  deciding  v;h  th  r the  prose- 
cuting attorney  is  entitled  to  his  expenses  in  folio  ing  these 
change  of  venue  orde  s in  pr-  li«in-:ry  examination,  v.\.  mus*  scertain 
what  is  the  true  earning  of  th«  ter*  "in  all  cases11  th'it  is  used  in 
section  11F1S.  fchile  this  specific  term  hsr  not  been  eon- trued  by 
the  court,  yet  a similar  tens  "casts*,  as  contained  in  s cti  :-n 
IF  18  *■.  10.,^,  It  has  ii.  j to  or  b en  held  that  finch  tern  did  not 

embrace  preliaini  ry  x.  m n n.  Hi  l v.  County,  183  H . 11* 

However,  the  phraseology  of  section  11318  it:  'nee  tc  th*  t r* 

*C£  es*  is  modified  b the  second  sect!  n "he  rafter,  nr-oely  S'  Ctlon 
11?)E:0  which  provides* 

•No  justice  of  the  pe  ce  or  judge  of  s court  of  r cord 
bavin,  Jurisdiction  shall  allots  rpny  such  ease:  as  ar* 
alluded  to  In  the  two  preceding  sections  trl^d 

before  bi:r,  unless  the  prosecuting  sttomey  he 

preseat." 

The  court  in  construing  the  t;  rm  "cases",  in  tht  Hill  c • c,  su  rn, 
said  th-’t  this  latter  section  conclusively  show?*  d th  t the  court  h d 
in  mind  only  css-  wherein  the  facts  •--•ere  t:  ie  tri  d end  a final 
judgment  ent  : ed.  find  n such  qualifying  statute  with  refe-rance 
t > the  t rm  "cases"  *s  used  in  section  11?16  w 6*  13&3,  This 
sect ’on  provides* 

"ill  ill  £LL  es.  civil  tnd  criminal,  1&  - hie  of 

TKflUft  SLJ.  iu  * * V shall  -eceive  his  oct-  al 

expenses. " 

tie  have  h retof o : *?  point  d cut  that  changes  of  venue  may  b granted 
in  either  misdemeanor  eases,  or  in  pr 'liniinar.,  hearings  t fc  e 
justices  of  the  peace.  It  is  th  r for  the  opinion  of  this  office 
that  the  pros*  cuting  attorney,  in  eithei  preliminary  hearings,  or 
In  misde-eanor  cases,  a a chnnge  of  v-nue  is  t fr * the* 
Justice  having  original  Jurisdiction  to  some  other  tovnsh’p  in  the 
cc'.uty  t^rt  the  prosecuting  attci’ncy  is  ent’tl  i t his  actual 
expenses  Incurred  in  following  this  change  of  venue. 

Ac  to  your  thlid  inquiry,  a .m*?ly  wheth  r the  >raseout>ing  attorney 
is  entitled  to  reimbur semen t for  actual  expense  incurred  in  at- 
tending the  tri i.l  of  criminal  cases  in  Justice  courts  in  vail  us 
psrts  of  the  county,  we  er  cb  iged  to  ?&:  er  this  in  -airy  in  the 
negative,  bn  find  no  st  tutory  authority,  ana  n>  rule  of  s court 
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decision  to  the  contrary. 

it  cannot  be  urged  that  the  expenses  incurred  in  conducting  .nd 
at  trading  such  trials  In  various  parts  of  the  county  Is  the;  duty 
and  expense  placed  upon  the  prosecuting  attorney  for  fblcfa  no  re~ 
iaburveaent  revision  is  ®ade  by  law,  Decease  the  prosec  ting  at- 
torn y has  the  right  end  authority  to  f i ' such  ca;  :;-3  dir  ctly  in 
the  circuit  court  at  tlve  county  seat;  Section  3501  **.  S.  19*9.  For 
your  lnformeti.n,  I as  enclosing  herewith  an  opinion  1th  - fe.  meg 
to  the  duty  of  the  c omty  fo  furnish  and  provide  an  of  Ice  and  the 
expenses  incidental  the "etc* 

As  to  your  f rth  Inc  try,  m-  e unable  to  ens?er  th  t at  t>  Is  time, 
due  to  the  f at  fch~-t  do  not  hsv/  a eo  . of  11  th  acts  as  p s sed 
by  th  legislature  and  sign- a by  the  Governor  ad  such  lers  v .11  not 
be  effective  until  July  24th,  193?:.  If  this  question  r quires  an 
answer  after  that  tleae,  please  advise. 

Your.-;  very  tr u ly  , 


F . vAMJC  --Xa  b.  b b <J . li  f 
Ajslatmt  Attorney-S;  n 1 
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A permit  issued  to  a wholesaler  permits  said 
wholesaler  to  distribute  from  any  part  of  the 
state  and  from  as  many  places  in  the  state  as 
he  so  desires;  provided,  however,  that  his 
business  is  conducted  from  severs},  places  in 
good  faith  and  not  to  evade  the  permit  tax  provided 

T ««  , ln  House  Bill  No.  23, 

June  22,  1953. 


Hon.  Charles  H.  Manville, 
Food  & Drug  Commissioner! 
Jefferson  City,  Missouri. 


Dear  Sir 


Is  have  received  your  reauest  for  an  opinion,  which 


is  as  follows 


"The  Polar  Ice  & Supply  Co. , 

Joplin,  Missouri,  intends  to  warehouse 
a car  of  beer  at  Carthage,  Missouri, 
and  another  at  Neosho;  another  one  of 
our  customers  operates  warehouses  at 
Old  Monroe  and  St.  Charles.  The  ques- 
tion arises  if  they  need  the  wholesale 
distributors  permit  for  each  warehouse 
or  if  one  permit  issued  to  the  company 
permits  it  to  operate  at  the  several 
points.” 

It  is  the  opinion  of  this  department  that  the  permit 
referred  to  in  subsection  "b”  of  Sec,  13139e  of  House  Bill  No. 
23  is  sufficient  to  permit  any  wholesaler  or  distributor  hold- 
ing such  permit  to  wholesale  or  distribute  beer  for  resale  to 
retailers  only  in  any  part  of  the  State  of  Missouri , and  that 
such  wholesalers  or  distributors  do  not  have  to  secure  a permit 
for  each  warehouse  or  place  of  business  that  such  wholesaler  or 
distributor  operates;  provided,  however,  that  if  a wholesaler 
or  distributor  operates  two  or  more  places  of  business,  it  must 
be  a bona  fide  operation  on  the  part  of  such  wholesaler  or  dis- 
tributor and  not  a subterfuge  in  order  that  two  or  more  whole- 
salers may  escape  the  permit  fee  or  charge  made  in  the  Act. 

Subsection  "b"  of  Sec.  1313 9e  is  as  follows: 


”For  a permit  authorizing  the  sale 
in  this  state  by  any  distributor  or 
wholesaler,  other  than  the  manufacturer 
or  brewer  thereof,  of  intoxicating  beer 
($50.00)  fifty  dollars.” 


(Hon.  Charles  H.  Manvllle) 
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Your  question  Is  whether  or  not  the  above  seotlon 
authorizes  the  collection  on  your  part  of  a $50.00  fee  from  one 
wholesaler  for  each  wholesale  establishment  or  distributing  point 
that  such  wholesaler  maintains.  We  find  nothing  in  the  above 
quoted  part  of  the  statute  that  would  warrant  any  such  assumption- 
in  fact,  it  would  seem  clear  from  the  language  above  quoted  that 
the  distributor  or  wholesaler  is  authorized  to  distribute  or 
wholesale  beer  by  the  issuance  of  said  permit  to  any  part  of  the 
State  of  Missouri,  and  from  any  point  therein.  If  we  construed 
this  Act  otherwise,  we  would  be  reading  something  into  the  statute 
that  is  not  there. 

House  Bill  Ho.  23  in  so  far  as  the  sale  of  permits  or 
lioenses  is  concerned,  is  a revenue  statute  providing  for  a 
privilege  tax  with  a penalty  therefor  if  said  privilege  tax  is  not 
paid.  Under  such  statute  iT  is  the  duty  of  one  construing  its 
provisions  to  construe  same  strictly,  and  where  there  Is  doubt. 
to  resolve  the  doubt  in  favor  of  the  taxpayer  or  licensee. 

In  Cooler  on  Taxation.  Volume  II.  page  1114,  It  is 

said: 

♦"The  question  regarding  the  revenue 
lav/s  has  generally  been  whether  or  not  they 
should  be  construed  strictly.  To  express  it 
in  somewhat  different  language,  the  question 
is  whether,  when  a question  of  doubt “*arl  ses 
in  the  application  of  a 8tatuTe~o  its  subjeot- 
matlJr  or  supposecT  subject-natter,  the  nouot  Is 
not  t™  Be  solved  in  favor  "of  tHe^'cl^izen,  r a tier 
t han"Tn~f  a vor  of  the  state  upon  whose  legisla- 
tion The  doubt  arises,  and  whether  such  solution 
is  not  most  in  accord  with  the  general  principles 
applied  in  other  cases.  Strl ot  construction 
is  the  general  rule  in  ths  case  of  statuses' ~whlch 
may  diveBt  one  of  his  freehold  by  proceedings 
not  in  the  ordinary  sense  Judicial,  and  to 
whicIP he  fs  only  an  enforced  party.  ~Tt  Ts 
thoughT" to  be  only  reasonable  to  intent?  that 
'the  legiiTatarc,  in  making  provision  for  such 
proceedings,  would  take  unusual  care  to  make 
use  of  terms  which  «ouia~“plainly  express  its 
meaning"!  in  order  "that  ninhsterlal  officers 
might  not~Fe~Tqft  In  doubt  In  the  exercise  of 
unusual" powers . and  tKat~~the  citizen  might  Enow 
exactly  vrhat  were  hllduties  and  'llabillt ies. 

A strict  construction  In  such  cases  seems  reason- 
able, because  presumptively  the  legislature  has 
given  in  plain  terms  all  the  power  it  has  Intended 
should  be  exercised.  It  has  been  generally  sup- 
posed that  the  like  strict  construction  was  reason- 
able in  the  case  of  tax-laws. 

* Statutes. * says  a learned  and  able  writer, 
♦mode  for  the~ advancement  of  trade  and  oomnorce. 


(Hon.  Charles  H.  Manville) 


and  to  regulate  the  conduct  of  merchants. 
oughT" to  he  perfectly" clear  und  intelligible 
to  persons  of  t hul  r description.  By  the  use 
of  ambiguous  clauses' In'  laws  of  that  sort 
the  legislature  would  be  laying  a snare  for  the 
subject,  and  a construction  which  conveys  such 
an  imputation  ought  never  to  be  adopted. 

Judges,  therefore,  where  clauses  are  obscure, 
will  lean  against  forfeitures,  leaving  It  to 
the  legislature  to  correct  the  evil.  If  there 
be  any.*" 

In  Texas  Company  v.  Amos,  State  Comptroller,  at  al, 

81  So.  471,  77  l'Ta.  32f,  the  Florida  Supreme  Court'  "lield  theT- a 
Florida  statute  which  provided  (See.  596qqqq  Comp.  Stat.  1914)  that 
any  corporation,  company,  person  or  association  owning,  controlling 
or  operating  a tank  car  or  refrigerator  on  or  over  any  railroad 
within  the  state  shall,  on  the  1st  day  of  October,  pay  Into  the 
state  .500  as  a license  fee.  should,  in  view  of  a preceding  section 
(Sec.  596a  Comp.  Stat.  1914)  which  provided  "that  no  person,  firm 
or  corporation  shall  engage  In  or  manage  any  business,  profession 
or  occupation  mentioned  in  the  Act  unless  a state  license  **** 
shall  have  been  procured  from  the  Comptroller,"  be  so  Interpreted 
that  an  oil  company  that  merely  operated  tank  cars  (when  the  rail- 
road did  not  furnish  them)  as  an  Incident  to  its  business  rather 
than  its  business,  did  not  falX~ within  tlie  statute.  Cl  early  this 
decision  of  the  loritia  Supreme  Court  is  arrived  at  by  a very 
strict  construction  of  the  statute,  and  the  court  recognized  this 
with  the  following  language, which  we  deem  appropos  here: 

"While  we  think  the  legislative 
intent  clear,  ff  there  is  doubt  it 
becomes  our  duTy  to  re solve  such  doubt 
In  favor  of  the  citizen  and  against 
the  state. 

The  statute  ie  penal  in  its  nature 
and  the  rule  is  that  penal  statutes  are 
to  be  construed  strictly  and  are  never 
to  be  extended  by  implication.  Kloes  v. 
Commonwealth,  103  Ta.  864,  49  3.E.  655." 

In  Bluff  City  hail way  Co.  y.  Clark.  49  So.  177,  95  Miss. 
689,  the  Supreme  Court  of  1'TssissTppl  in  construing  a tax  on  the 
business  of  owning  and  operating  a "wharf  boat",  said: 

"Laws  imposing  privilege  taxes  are 
liberally  construed  fn  favor  of  the  citizens 
and  courts  will  not  extend  the  statute  im- 
posing such  taxes  beyond  the  clear  meaning 
of  the  language  employed  •" 


(Charles  H.  Manville) 


In  accordance  with  the  above  eases  and  principles  there 
set  out,  see  also  the  following  oases: 

Carney  t.  Hamilton,  42  3o.  376,  69  Miss.  747; 

Greene  ▼.  W.L.  Weller  3t  Sons,  195  S.W.  422,  175  FTy.  129; 

State  v.  Staples,  65  Atl.  1064,  110  fc'a.  264. 

Under  the  principles  of  the  foregoing  cases  and  authori- 
ties, It  would  seem  dear  that  House  Bill  No.  23  should  not  be 
construed  as  requiring  a wholesaler  to  pay  a license  fee  of  $50  on 
each  wholesale  establishment  that  such  wholesaler  maintains.  But, 
of  "course,  If  several  establishments  or  warehouses  are  maintained 
under  the  name  of  a wholesaler  when  In  truth  and  la  fact  several 
wholesalers  are  Interested  In  same,  and  the  arrangement  is  merely 
a subterfuge  in  order  to  avoid  the  payment  of  permit  fees  provided 
for  by  House  Bill  No.  23,  then  each  establishment  should  be  required 
to  pay  the  permit  fee. 

Contrary  to  the  above  opinion  It  may  be  argued  that  such 
oases  as  United  States  v.  Cline,  26  Fed.  515,  and  United  States  v. 
Shriver , 23  Fed.  134,  which  hold  that  where  a person  has  secured  a 
license  to  retail  liquor  at  one  town  and  dispenses  llcuor  at  another 
town,  he  is  guilty  of  violating  the  Federal  revenue  laws  prohibiting 
the  sale  of  liquor  without  a license.  But  an  examination  of  the 
Federal  statute  under  which  the  above  decisions  were  made  discloses 
that  the  permit  tax  in  said  cases  referred  to  was  created  under 
Federal  laws  respecting  speoial  taxes  (Title  26,  Chapter  IV,  p.  163 
USCA)  and  within  said  chapter  Is  sec.  164  tp.  166,  Title  26  USCA) , 
which  provides  that  the  payment  of  the  special  tax  imposed  in  said 
chapter  shall  not  exempt  the  payee  from  additional  special  taxes  for 
carrying  on  his  tra5o  or  busi ness  in'  other  places" than  the  one  stated 
in  the  coTTec tor’s  register,  section  last  referred  to  was  first 

enacted  on  July  13,  1666  (Sec.  9,  14  Stat.  at  Large  113),  and  was 
in  existence  at  the  time  of  the  decision  of  the  above  oases;  hence, 
the  permits  there  involved  were  permits  issued  to  a retailer  per- 
mitting him  to  retail  Intoxicating  llcuor  at  a specific  place , and 
no  other. 


Such  cases  are  not  in  point  with  the  question  here  con- 
fronting ue,  for  In  said  section  of  House  Bill  No.  23  providing  for 
a wholesaler's  permit,  there  is  no  limitation  made  that  a permit 
issued  thereunder  shall  permit  the  wholesaler  to  operate  only  at  a 
certain  place  within  the  state  and  only  from  one  place  of  business. 
Furthermore,  from  the  very  nature  of  things,  oases  involving  permits 
to  sell  liquor  before  the  Eighteenth  Amendment  should  not  be  au- 
thority for  our  problems  governing  the  permits  to  be  issued  under 
House  Bill  No.  23.  Those  oases  involved  permit  taxes  which  sought. 

In  a measure,  to  place  restrictions  upon  the  salo  of  a product  due 

to  its  health  impairing  qualities;  whereas.  House  Bill  " o.  23 

deals  with  a product,  which,  by  express  admonition  of  the  Legislature, 


(Hon.  Charles  5.  Manville) 
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la  non-intoxicating  and  conducive  to  the  health  and  general  welfare 
of  the  people. 


Respectfully  submitted. 


POWELL  B.  McHAHET, 
Assistant  Attorney  General. 


approved: 


ffif  Mzrnmr, 

Attorney  General 


AGRICULTURAL  r HO DUCTS-  Licenee  required  for  sales  under  Sections 

7339  end  X3313  R.  B.  Mo.  1929. 


/•^i  /-  7 us  •;  a y»  * > ? :1 
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Mr,  C.  H.  Anderson 
Coowl  Mi  oner 

te  Me rketing  Bureau 
Jefferson  City,  J'Igbo  rl 

•nr  Vr.  Anderson* 

In  your  Inquiry  of  Kerch  let,  directed  to  the 
undersigned,  you  state  the  following! 

would  like  to  heve  your  opinion  m to 
whether  or  not  the  growers  of  ap  lee  in 
the  State  of  Missouri  can  sell  their 
product*  in  any  town  or  City  in  the  att  te 
of  Rissourl  without  having  a lioenae 
regardless  of  tue  fact  that  the  town  or 
city  au*y  have  an  ordinance  prohibiting 
same.  " 

from  tha  o lnlor  rendered  lr.  the  ea?e  of  St,  Louis 
v.  Meyer  I Mf>  .0.  1.  o.  b91,  s oaee  dealing  with  the  sane 
subject  matter  to  wnioh  your  inquiry  is  direeted,  we  find 
this  language, 

"The  mandate  of  organic  law  of  this  st-  te  le  that 
the  charter  and  ?;mencLnenta  of  municipal  00 ro or- 
ations shall  always  be  In  harmony  with  and  sub- 
ject to  the  constitution  and  law*  of  tnls  st.  te. " 

Chapter  96,  Article  X,  R.  3.  Mo.  1989,  entitled 
eddlere",  requires  a license  for  such  occupation  and 
fixes  a penalty  for  failure  to  eeeure  the  same  rior  to 
engaging  in  such  occupation.  Agriculture  1 und  horticultural 
products  are,  however,  specifically  exempted  from  its  pro- 
vision*. action  13312  of  seld  article  and  chapter  provides. 


>fr.  C.  Anderson  >2 


"Whoever  shall  deal  in  the  selling  of  patents, 
pat <*nt  rights,  patent  or  other  medicines, 
lightning  rode,  poods,  wares  or  merchandise, 
»xca  t plan##,  organs,  sawing  Machines,  books, 
ohnrtr,  naps  end  stationery.  HSUk 

’C'-ticult^l,  , IP,  ,“iPV'.,  V ^ABEjAlfea.. 

Kge  ami  cheese.  by  going  about,  fron -Place 

i declared 


Is 


to 


lection  7289,  R.  >o,  1929,  restricts  the  juris* 
diction  of  wuni ol pall ties  of  this  :jt<  te  in  the  passage  of 
ordinances,  requiring  that  suoh  orvlnrnco>  conform  with  the 
state  law  upon  the  name  subject. 


Construing  the  constitutional  provision  aforesaid, 
and  what  are  now  Sections  7289  tnd  13312,  supra,  in  the 
above  cited  e«sa,  the  court  held  tin  t by  raison  of  the  con* 
stltuti ont 1 end  statutory  restrictions  upon  municipalities 
they  were  without  authority  to  pass  an  ordinance  imposing 
a license  tar  upon  anyone  who  would  come  within  the  exceptions 
of  this  general  statutory  provision. 


In  1911,  Session  Jet,  p.  423,  the  legislature 
passed  an  aot  pertaining  to  Itinerant  vendors  and  Section  1 
thereof  defines  the  words  "itinerant  vendor"  for  the  purpose 
of  said  sot  as  follows: 


"The  words  "itinerant  vendor",  for  the  mroos^e 
of  this  aot,  shall  ®e  r,  and  include  all  persons, 
both  principal  and  agents,  who  engage  in,  or 
conduct,  in  thiB  st  te,  either  in  one  locality 
or  in  traveling  from  place  tc  place,  a temporary 
or  transient  buelneac  of  selling  goods,  wares 
and  asercb  ndise  with  the  intention  of  continuing 
in  such  business  in  any  one  place  for  a period 
of  not  wore  than  one  hundred  and  twenty  days, 
and  who,  for  the  purpose  of  carrying  on  such 
business,  hire,  lease  or  occupy,  either  in  whole 
or  in  oart,  a room,  b Aiding,  or  other  structure, 
for  the  exhibition  and  sale  of  such  goods,  wares 
;n  aerchr'ndiss.  The  yrovlz-ioi.t  of  '.  is  4L°A 
f.fcall  not  ei  ,1.  to  sale.  aat'e  to  ro’  le  / 

£x$X&l  U,  ax  asljlry.  JLn  ihc  m 

, , ,)Oti  i'  , • r„- LILLJfl^LS]£JLJjTf-  by  . j-.  f o - 

eellvery^  _gor  to  fl»wker<  ou  th«  street e or  lie  Ijjrx 

of  jeoode. 
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wore?  or 
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\ny  person,  f i ra  or  corporation  which  comet  within  the 
definition  as  set  out  in  a id  section  is  required  in  the 
l-eaiaiiiin.  sections  of  said  aet  to  take  out  & state  11  cents, 
nd  municipal  colora  tions  are  granted  the  right  of  on  sing 
ordinances  imposing  upon  said  person  a license  tax*  For 
engaging  as  an  itinerant  vendor  without  first  having  obtain- 
ed a license  In  com;.  11  anew  with  said  provision,  a Density 
is  provided  in  acid  act. 

factions  10103  to  10110,  H.  3,  Mo.  1 '29,  inclusive, 
are  the  ease  sections  as  contained  in  the  1911  Session  Act 
and  as  hereinabove  referred  to. 

The  1911  Act  es  carried  into  the  1929  tatute 
received  Judicial  interpretation  and  was  differentiated  fro« 
the  lavs  pertaining  to  peddler**  hereinabove  set  forth,  by 
the  Kansas  City  Court  of  Appeals  in  the  onus  of  St'  te  v* 

Long  303  tfo*  Ap.  427,  In  thr.t  c&re  the  defendant  for  a 
period  of  eev-r^l  weeks  w* a engaged  In  selling  applet, 
potatoes  and  cabb.  ge  from  box  oars  on  the  sidetrack  of  a 
railroad  In  the  city  of  Klrkevllle,  Uiccourl*  The  faote 
recite  that  defendant  procured  these  agricultural  products 
from  various  pieces;  thut  they  were  shipped  to  him  at  this 
place;  th;  t he  advertised  the  tale  in  never*. oers  and  pur- 
oh&:  ere  would  ovae  to  the  ear,  buy  what  they  wanted  nd 
take  it  home  with  theu.  utfencioit  claimed  that  he  caae 
within  the  exception  of  what  is  now  seotion  11311,  R,  8*  Ho*, 
which  we  have  heretofore  set  out  and  underlined*  The  court 
in  discussing  the  defense  interposed  says  at  pages 428  and 
429, 

"This  view  rests  upon  the  fact  tfant  section 
10282,  Revised  ;it  tutes  1909,  in  defining  a 
oeddler  as  one  who  shall  deal  in  the  Belling 
®f  goods,  wares  end  merchandise  *by  going 
about  from  plane  to  place  to  sell  the  r me, * 
exempts  ri  cultural  and  horticultural  pro- 
ducts. * Thera  is  no  question  but  that  applet, 
potatoes  and  cabb»ge,  even  though  agricultural 
nroducte,  are  goods,  wares  and  merchandise, 
lection  10282  by  expressly  excepting  rgri cul- 
tural products  from  the  things  covered  by  the 
phrase  *goods,  acres  fnrt  aerehandiee*  clearly 
recognises  thi  t such  products  are  goods,  wares 
nnd  merchandise  otherwise  there  would  be  no 
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no  need  to  exclude  than.  But  the  1911  Act 
has  no  reference  to  peddlera  nor  does  It  contain 
yny  such  exemption  as  the  peddler  statute*  The 
19X1  Act  war  pecked  long  after  the  Peddler  Act 
and  if  such  products  «ere  to  be  exempted  from 
th©  latter  Act  as  In  the  forme r it  would  eeeia 
that  the  Legislature  would  b:  ve  eald  so*  At 
any  rate  we  are  not  authorized  to  write  Into 
the  statute  an  exemption  the  Legislature  did 
not  see  fit  to  insert.  The  two  statutes  deal 
with  two  entirely  different  ten tt err.  The 
peddler  statute  exempt e one  fro;  the  necessity 
of  taking  out  a license  where  he  sells  agri- 
cultural product . by  going  from  place  to  place 
to  sell  them;  but  the  other  and  later  statute 
requires  a license  for  the  sale  of  goods,  war's 
t nd  merchandise,  without  any  exception,  where 
/the  vendor  does  so  at  a place  of  business  which 
in  intended  to  be  so  temporary  t-.nd  transient  as 
not  to  exlat  long  er  than  lao  &>.ys*  hefeadast 
was  doing  this  and  he  did  not  have  a license 
for  th.it  purpose.  He  was  uot  a peddler  within 
the  meaning  of  the  other  statute.  If  one  brings 
agricultural  products  to  town  and  sells  thee 
from  house  to  house  no  license  is  required,  but 
under  the  1911  Act  no  one  can  temporarily  conduct 
a business  welch  in  fact  is  the  ea me  as  that  of 
a regular  retail  grocer  or  other  Merchant  who 
peys  an  occupation  tax.  Mo  doubt  it  was  because 
the  temporary  Merchant  paid  no  such  t&x,  owing; 
to  the  transient  character  of  hie  business,  that 
the  statute  was  passed.  If  so,  it  was  intended 
to  abolish  the  unjust  discrimination  whereby  on# 
wan  could  carry  on  a public  business  and  by 
reason  of  its  temporary  character  escape  all  tax, 
while  another,  in  the  same  business  permanently, 
would  have  to  pay.  But  whatever  was  the  inten- 
tion of  the  law,  it  is  written  as  above  stated 
and  when  this  is  ascertained  we  have  nothing  to 
do  with  the  intention  or  effect  of  the  law  but 
only  with  it©  application. * 

It  sheets  that  the  only  statutory  provision  against 
muaicip  lities  placing  a-  license  upon  th*?  sale  of  farm  pro- 
ducts, ait her  ©old  by  the  person  raising  the  same  or  not, 
was  by  res non  of  the  provisions  of  the  law  as  herein  first 
set  out.  The  act  of  1911  according  to  the  holding  in  State 
v.  Long,  repealed  this  exception  insofar  as  it  conflicted 
with  the  new  enactment. 
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Tha  provision*  of  the  new  enactment,  >eotion 

10103,  H.  0.  v.o . 1939,  excepts  hawkers  on  tha  street 
and  peddler*  from  its  operation* 


fotcepi,  insofar,  ue  -action  13312,  H«  0*  o. 

1329,  ie  In  conflict  with  the  lat*er  at-  tut e passed  in  1911, 
as  aforesaid,  said  section  is  still  in  force. 

If  the  apple  growers,  therefore,  tr*  vel  f roia 
place  to  ^lnce,  as  the  “peddler"  statute  provides  ue  may, 
or  sell  frot*.  eaarple  for  future  delivery,  or  from  vehicles 
us  provided  in  said  Section  13313,  it  ie  our  opinion  that 
a tax  coult  not  be  ijai>ofted(  but  should  the  t anner  of  sale 
coate  within  the  definition  of  "itinerant  vendor*,  then, 
in  our  opinion,  a license  tar  could  be  imposed,  notwith- 
standing the  fact  it  is  an  agricultural  product  produced 
upon  the  seller's  own  farm* 


Yours  very  truly. 


CAR!  C.  AiSIIsGTOH 

i:  let ant  Attorney- - eneral • 
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1,  Salary  of  County  Judges,  Sections  11808  - 2092  - 655T” 

2.  Municipalities  Cities  of  the  4th  Class  quorum 
when  mayor  can  vote. 


February  1st,  1933 


* 

Hon.  Thomas  A.  Matthews, 

Prosecuting  Attorney,  St.  Francois  County, 
Farmington,  Missouri 

Dear  Sir: 


Your  letter  addressed  to  the  Attorney-General  has  been 
handed  the  undersigned  for  attention.  You  request  an  opinion  and 
In  connection  therewith  'state  the  following  faotst 

" I would  appreciate  it  very  much  if  you  would 
give  me  an  opinion  with  reference  to  the  pay  of 
Judges  of  the  County  Courts  In  Missouri  during 
the  past  two  years  and  beginning  of  the  present 
term  of  Associate  Members  of  our  County  Court. 

I have  prepared  an  opinion,  however,  before 
finally  submitting  same  to  our  County  Court, 
would  like  to  have  your  opinion  or  concur  with 
me  If  you  find  that  I am  correct  In  the  premises. 

1 submit  a copy  of  my  search  of  the  law  In  this 
connection. 

I have  an  additional  matter  that  I would 
like  for  you  to  give  me  your  opinion  and  It  Is 
as  follows! 

The  City  of  Elvins,  St.  Francois  County, 

Missouri,  Is  a city  of  fourth  class  having  a 
Mayor  and  Board  of  A1  demen,  comprised  of 
six  members.  'On  the  question  of  passing  bills 
and  paying  out  money1,  the  Ordinance  of  the  City 
of  Elvins  provide  that  such  things  may  be  done 
by  a majority  vote  of  the  Board  of  Aldermen, 
the  Mayor  voting  only  in  cases  where  the  vote 
may  be  evenly  divided  on  that  proposition. 

It  has  frequently  happened  that  only  five, 
and  sometime  only  four  members  of  the  Board 
attend  the  meetings.  When  only  five  members 
are  In  attendance,  a proposition  may  receive 
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three  affirmative  votes,  two  members  voting 
in  the  negative.  It  has  been  held  that  a 
proposition  being  so  voted  upon  is  carried, 
since  three  is  a majority.  Others  contend  that 
to  carry,  the  proposition  must  in  all  oases 
receive  at  least  four  votes,  since  four  is  a 
majority  of  the  Boardj  and  that  any  proposition 
receiving  less  than  four  votes  would  be  lost. 

On  these  points  I would  ask  your  opinion." 

You  state  that  you  have  investigated  the  first  pro- 
position, and  as  a result  of  your  investigation  you  have  prepared 
a brief  setting  forth  your  conclusions  of  the  law  upon  the  subject. 
Which  brief  you  were  kind  enough  to  enclose  and  which  is  as  fol- 
lows! 


"In  regard  to  the  method  of  determining  the  population 
for  arriving  at  the  salaries  of  various  County  officers. 

The  Statutes  are  not  in  accord.  Some  base  the  method  of 
determining  the  population  by  multiplying  the  number  of 
votes  oast  at  the  last  presedential  election  vote  by 
three  and  one-half,  and  3ection  II808,  R.3.  Mo.  1919* 
provided  that  the  vote  at  the  last  General  election 
shall  be  used,  multiplied  by  five.  Other  statutes  pro- 
vide for  other  methods  of  arriving  at  the  salaries  of 
some  of floors. 

Section  II808,  R.S.  Mo.  19S9*  la  a general  statute, 
enacted  prior  to  most  of  the  other  sections,  whloh 
are  special  in  their  nature  in  that  they  apply  to 
specifically  designated  officers.  Tor  these  reasons 
said  Section  11808  should  not  be  resorted  to  except 
when  there  is  no  other  method  applicable. 

In  the  case  of  0* Connor  v.  Riedel,  et  al.,  the  Supreme 
Court,  en  banc,  held  that  effect  was  to  be  given  to  the 
law  that  applied  to  only  one  office,  so  long  as  it  operates 
uniformly  throughout  the  state  as  to  that  particular  of floe. 
No  attempt  was  made  to  harmonize  the  sections  and  under 
the  ruling  of  the  court  in  that  case  no  such  attempt 
will  ever  be  made. 

It  therefore  follows  that  so  long  as  a statute  is  com- 
plete in  itself,  that  effeot  will  be  given  to  all  of  the 
terms  of  such  statute.  Therefore,  the  words  "general 
election"  as  used  in  Section  II8O0,  R.S.  Mo.  1929#  do 
not  mean  presidential  election,  but  have  the  usual  mean- 
ing applied  to  the  term,  and,  therefore  refer  to  the 
election  held  every  two  years.  Section  655,  R.S.  Mo. 

1929#  provides  that  the  construction  of  all  statutsa  of 
this  state  shall  be  by  the  rules  set  out  in  such  statutes. 
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unless  such  construction  Is  plainly  repugnant  to  the 
Intent  of  the  Legislature,  or  the  context  of  the  statute. 
The  sixteenth  clause  of  the  statute  define  "general  elec- 
tion" as  follows:  'The  term  'general  election'  refers  to 
the  election  required  to  be  held  on  the  Tuesday  succeed- 
ing the  first  Monday  of  November,  biennially.'" 


"The  vote  In  St.  Francois  County  at  the  1928  presidential 
election  was  approximately  13,202.  In  1930  the  vote  was 
approximately  10,888. 


"Section  2092,  R.S.  Mo.  1929,  provides  that  In  counties 
having  60,000  and  less  than  90,000,  the  county  judges  shall 
reeelve  $2500  per  annum.  If  the  presidential  vote  of  1928 
Is  used  as  a basis,  then  St.  Francois  County  has  more  than 
60,000  Inhabitants  within  the  meaning  of  Section  2092.  If 
the  election  of  1930  is  used,  St.  Francois  County  has  less 
than  60,000  inhabitants.  Therefore,  the  present  county 
Judges  of  St.  Francois  County  during  this  term  of  office 
have  never  been  entitled  to  $2500  each  per  annum,  but  have 
been  entitled  to  only  five  dollars  per  day  that  the  court 
met,  and  mileage. 


"Furthermore,  Section  2092,  R.S. Mo.  1929,  was  amended  In 
1931.  The  1931  Session  Aots,  page  190,  amended  said  Section 
by  providing  that  the  $2500  per  annum  shall  be  paid  only  in 
counties  having  75,000  Inhabitants.  Therefore,  at  this  time, 
even  if  the  presidential  election  vote  of  1928  is  used  as 
a basis,  this  county  does  not  have  75,000  inhabitants,  and, 
therefore,  the  county  Judges  are  not  entitled  to  the  $2500 
per  annum.  Although  the  salary  of  an  officer  may  not  be 
Increased  during  his  term  of  office,  it  may  be  decreased. 

"It  is  therefore  my  opinion  that  the  present  members  of 
the  County  Court  have  never  been  entitled  to  receive 
$2500  each  per  annum,  and  that  their  compensation  should 
be  based  on  the  election  vote  of  1930  multiplied  by  five." 


- We  have  gone  over  your  opinion  and  advise  that  the  law  as 
therein  stated  and  the  conclusions  whloh  you  draw  therefrom  coincide 
with  the  opinion  of  this  department  upon  that  subject. 

Answering  your  second  inquiry,  we  find  In  43  Corpus  Juris, 
502,  the  following  fundamental  declarations  of  law: 

"A  quorum  under  the  common  law  is  a bare  majority." 

"Unless  it  is  otherwise  provided  by  charter  or 
statute  the  majority  of  the  governing  body  con- 
stitutes a quorum.  In  reckoning  a quorum,  the 
general  rule  is  that  in  the  absence  of  a oontroll- 
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ing  charter  or  statutory  provision  affecting 
the  ruling,  the  total  number  of  all  the  duly 
elected  and  qualified  members  of  the  body 
elected  to  it,  is  taken  as  the  basis.  If 
a mayor  is  only  a presiding  officer  and  not 
a component  member,  he  Is  not  to  be  reckoned 
in  the  count . 

The  appellate  court  in  this  state,  however.  In  the  case 
of  John  Dougherty  v.  City  of  Excelsior  Springs,  110  Mo.  App.  623# 
has,  we  think,  answered  the  first  division  of  your  second  inquiry 
and  by  inference  and  implication  the  second  portion  thereof.  In 
that  case,  the  Mayor  of  Excelsior  Springs  employed  the  plaintiff 
Dougherty  as  legal  counsel  in  a certain  damage  suit,  and  at  a regu- 
lar meeting  of  the  Board  of  Aldermen  a bill  presented  by  the  attorney 
for  his  services  was  allowed  and  a warrant  was  ordered  to  be  drawn 
upon  the  city  treasury  therefor.  The  warrant  was  drawn  in  accordance 
with  the  order  made,  presented  to  the  treasurer,  but  not  paid  for 
lack  of  funds.  The  town  of  Excelsior  Springs  was  a city  of  the 
fourth  class  and  its  Board  of  Aldermen  consisted  of  four  members. 

In  the  record  made  by  the  city  council  it  appeared  that  for  the 
allowance  of  the  bill  for  the  attorney' s services,  there  were  two 
votes  cast  in  the  affirmative  and  one  in  the  negative.  The  majority 
opinion  discussing  the  authority  of  the  board  is  short  and  we  are 
quoting  it  In  full  as  follows: 

,:I  believe  the  Judgement  of  the  trial  court  should 
be  affirmed.  The  statute  applicable  (Section  5907, 

Revised  Statutes  1899)  reads:  'In  case  a city  at- 
torney has  been  appointed,  the  mayor  and  board  of 
aldermen  may.  If  they  deem  it  necessary,  employ  ad- 
ditional counsel  and  pay  them  reasonable  compensation 
for  any  legal  services  demanded  by  the  city.'  As 
stated  by  Judge  Smith,  the  board  of  aldermen  consisted 
of  four  members  and  three  of  these  were  present  at  the 
meeting  which  allowed  plaintiff's  account,  two  of  them 
voting  'yes'  and  one  voting  'no'.  The  three  being  a 
majority  of  the  whole  body  constituted  a quorum,  and 
the  two  voting  'yes'  being  a majority  of  that  auorum 
made  a valid  action  of  the  board  of  aldermen.  (1  Dillon 
on  Munic.  Corp.  secs.  278-28?.)  It  is  not  necessary 
that  a majority  of  the  whole  body  favor  a measure, 
unless  the  law  governing  such  body  so  declares.  On  the 
contrary,  it  is  only  necessary  that  a majority  of  those 
present  (If  they  constitute  a quorum)  should  favor  the 
measure. " 
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Upon  that  authority  we  are  of  the  opinion  that  when 
only  five  members  of  your  board  are  in  attendance  that  such 
number  constitutes  a quorum  for  the  transaction  of  business, 
and  that  three  voting  at  such  meeting  and  casting  their  votes 
in  the  affirmative,  the  proposition  should  be  declared  carried. 

As  to  the  second  proposition  under  question  two,  the 
Mayor  of  a city  of  this  class  is  given  the  rlgjit  to  cast  a vote 
in  the  event  of  a tie.  The  case  above  cited  being  authority 
for  the  right  of  a majority  to  constitute  a quorum  for  trans- 
acting the  business  of  the  body,  it  is  our  opinion  that  in  the 
event  of  a tie  vote  in  the  quorum  present,  such  quorum  being  a 
majority  of  the  board,  the  mayor  would  have  a right  to  case  the 
deciding  vote. 

Very  truly  yours. 


Carl  C,  Abington, 

Assistant  Attorney-General 

CCA/N 


Approved  : 


Roy  McKlt trick, 
Attorney-General 
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Hon.  Thomas  A.  Ilathewa, 
Prosecuting  Attorney, 
St.  Francois  County, 
Farmington,  Missouri. 


Dear  Sir: 


You  have  written  me  as  follows: 

"I  would  like  to  have  an  opinion  from  your 
office  as  follows:  •'.’’hat  reference  to  our 
present  Congressional  Districts  in  the  State 
with  regard  to  circulating  a petition  referring 
a bill  enacted  by  the  present  General  Assembly’, 

(are  the  old  sixteen  (16;  Congressional  Districts 
still  in  existence,  or  is  the  state  as  a whole 
one  Congressional  District?) 

Chapter  63  R.3.  Mo.  1929  divides  the  state  into  sixteen 
congressional  districts.  These  provisions  were  carried  forward  from 
R.S.  Mo.  1919.  In  so  far  as  I know,  this  statute  has  not  been  repealed 
by  the  General  Assembly  of  Missouri. 

This  statute  was  enacted  ns  a general  law  and  was  not  an 
emergency  act.  A congressman  is  a Federal  and  not  a State  officer. 
Section  4,  Article  I of  the  United  States  Constitution  provides: 

"The  times,  places  and  manner  of  holding  elections  - 
for  Senators  and  Representatives  shall  be  prescribed 
in  each  state  by  the  Legislature  thereof," 

In  1900,  Congress  by  a statute  provided  if  by  roason  of  a 
Federal  census  the  number  of  congressman  provided  under  tho  congres- 
sional apportionment  to  the  states  should  at  any  time  he  less  than  it 
was  before,  the  whole  number  of  congressmen  in  such  state  should  be 
elected  at  large  unless  the  Legislature  of  said  state  should  provide 
otherwise. 


We  see,  therefore,  the  authority  of  the  state  to  divide 
the  state  into  congressional  districts  oomes  from  the  Federal  Consti- 
tution and  the  Aots  of  Congress.  The  Missouri  Legislature  after  the 
1930  census  passed  an  Act  redistricting  the  state  into  thirteen 
congressional  districts  and  the  Governor  vetoed  it  and  therefore,  we 
elected  our  thirteen  Congressmen  at  large  in  Missouri  in  1932. 
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In  my  opinion  the  statute  found  in  Chapter  63  FUS*  of  Mo. 
1929  dividing  the  State  Into  sixteen  congressional  districts  can  be 
repealed  only  by  express  provision  of  a legislative  Act  passed  by  the 
Missouri  General  Assembly,  or  by  necessary  implication.  In 

Homer  vs.  Commonwealth,  106  Pa.  St.  Hep.  1. o . 226 

the  rule  of  law  on  this  nuestion  is  stated  as  follows: 

"The  settled  rule  is  that  a statute  can  be  repealed 
only  by  express  provision  of  a suboeouent  law  or  by 
necessary  implication. " 

There  has  been  no  express  statute  repealing  the  Act  dividing 
the  state  into  sixteen  congre ssTonaX  districts.  Has  the  Act  dividing 
the  state  into  sixteen  congressional  districts  been  repealed  by  impli- 
cation? This  brings  up  the  question  of  what  la  a repeal  by  implica- 
tion. Our  Supreme  Court  has  defined  what  constitutes  both  an  express 
and  an  implied  repeal.  In  the  case  of 

City  of  St. Louis  v.  Kellman,  235  Mo.  p.  687 

our  court  said: 

"Definition  of  repeal  - By  repeal  is  meant  the 
abrogation  or  annul Iment  of  a previously  existing 
law  by  the  enactment  of  a subsequent  one,  which 
either  declares  that  the  former  law  Is  revoked 
and  abrogated,  or  which  contains  provisions  so 
contrary  to  or  irreconcilable  with  those  of  the 
earlier  law  that  only  one  of  the  two  can  stand 
in  force.  The  latter  is  repeal  by  Implication; 
the  former  is  express  repeal." 

There  having  been  no  law  passed  repealing  expressly  the  stat- 
ute dividing  the  state  Into  sixteen  congressional  districts,  arid  no  law 
passed  creating  thirteen  new  congressional  districts,  and  not  mentioning 
the  statute  now  on  the  books  dividing  the  state  into  sixteen  congres- 
sional districts,  it  is  my  opinion  the  statute  creating  the  old  sixteen 
districts  hoc  rot  been  either  expressly  or  by  implication  repealed. 

The  statute  creating  sixteen  congressional  districts  could 
not  be  used  In  Missouri  in  1932  because  when  the  census  of  1930  was 
taken  under  the  ratio  of  apportionment  by  Congress  of  representatives 
to  the  respective  states  the  population  of  Missouri  authorized  election 
of  only  thirteen  in  place  of  sixteen  Congressmen,  and  as  the  Governor 
vetoed  the  bill  redistrloting  the  state,  then  under  the  Act  of  Congress 
we  elected  our  thirteen  Congressmen  from  the  state  at  large. 

Did  this  non-user  affect  repeal  of  the  statute  creating  the 
sixteen  congressional  districts? 

"The  law,  except  in  a few  jurisdictions.  Is  a 
statute  cannot  he  repealed  by  non-user  unless 
such  non-user  is  accompanied  by  the  enactment 
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of  Irreconcilable  statutes  or  the  establish- 
ment of  an  opposite  legislative  policy." 

Pearson  v.  International  Distillery,  72  Iowa  348 
(Affd.  128  D.S.  1 

Snowden  v.  Snowden  (Maryland)  1 Bland  550 

State  v.  Noe  sc , 80  Pac.  897 

Hawes  & Son  v.  Commonwealth,  106  Pa. St.  221 

Gulf  Refining  Co  v.  City  of  Dallas,  10  S.W,  (2d)  151 

State  v.  Meek,  26  Wash.  405,  67  Pac.  76 

English  - Herbert  v.  Purohas  L.R.  3 P.C.  605,  17  Reprint  468 

The  Legislature  passed  a bill  creating  thirteen  congressional 
districts  to  replace  the  sixteen  old  districts,  but  the  Governor  vetoed 
it.  It  ia  true  we  elected  only  thirteen  Congressmen  in  1932,  but  the 
law  under  which  they  were  elected  was  an  Act  of  Congress,  and  not  a 
statute  of  Missouri . 

It  is  true  the  action  of  the  Legislature  in  passing  the 
Congressional  Redistricting  Bill  evinced  but  did  not  establish  a legis- 
lative policy  in  opposition  to  the  statute  creating  the  sixteen  dis- 
tricts and  this  legislative  opposition  thus  evinced  failed  to  become 
a statute  because  tho  Governor  vetoed  the  bill.  The  fact  is  the  Act 
creating  the  sixteen  districts  is  on  the  statute  books  and  cannot  be 
used  for  electing  Congressmen,  not  on  account  of  State,  but  Federal 
I egi slat ion. 


But  it  will  be  observed  the  Act  of  Congress  providing  where 
census  reduces  oongroscional  representation  on  failure  of  state  to  re- 
district in  accord  therewith  election  of  Congressmen  shall  be  at  large 
does  not  attempt  to  create  new  congressional  districts  in  the  state. 

Does  the  altered  c ondition  of  tl'e'  state  in  having  thirteen  in  lieu  of 
sixteen  Congressmen  repeal  the  Act  oreating  sixteen  districts  on  the 
ground  that  the  reason  for  and  object  of  the  statute  has  ceased  to 
exist?  In 

Brown  v.  Clark,  77  N.Y. , l.c.  373 

the  court  answers  this  question  as  follows: 

"But  the  courts  cannot  dispense  with  a statutory 
rule  because  it  may  appear  the  policy  upon  which 
9 it  was  established  has  ceased. " 

and  the  courts  of  Texas  and  Arizona  likewise  so  hold. 

Benson  v.  Hunter,  202  Pac.  233  - 23  /a* i zona  132 
Refining  Co.  v.  Dallas  (Tex.  Civ.  App. ) 10  S.W.  (2d)  151 

It  is  claimed  throe  cases  in  other  states  hold  when  reason 
for  statute  ceases,  the  statute  is  repealed.  The  three  cases  are: 

James  v.  Commonwealth  (12  3.A  R.Pa. ) 220  (1824) 

VTatson  v.  Blaylock,  9 S.  Car.  351 
Broadwater  v.  Kendig,  80  Mont.  515 

The  later  cases  in  Pennsylvania,  in  my  opinion,  overrule  the  James  case 
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(3ee  106  F.  St.  281).  As  to  the  South  Carolina  case  of  7/at  son  v. Blaylock 
decided  in  1818,  the  3outh  Carolina  court  later  in  1853  used  the  follow- 
ing language: 

"We  have  in  South  Carolina  unrepealed  statutes 
requiring  registry  of  marriage  and  inhibiting  any 
lay  magistrate  from  Joining  persons  in  marriage 
under  penalty.  But  it  was  never  supposed  that 
unregistered  marriages  were  void;  and  the  court 
in  Watson  v.  Blaylock,  £ Mill.  351,  declared  the 
Act  imposing  penalties  on  lay  magistrates  obsolete 
and  invalid,  the  only  instance  in  our  Judicial 
history  in  which  courts  have  ventured  to  declare 
the  Aot  of  the  Legislature  inoperative  from  mere 
non-user.  " 

Therefore,  the  South  Carolina  court  itself  puts  the  decision  in  the 
Blaylock  case  on  ground  of  non-user  and  holds  the  statute  was  only  de- 
clared inoperative.  As  the  South  Carolina  Act  was  passed  in  1706  and 
as  the  court  in  the  Blaylock  case  said: 

"The  Aot  was  passed  in  1706  and  was  intended  as 
one  of  the  means  of  establishing  the  Episcopal 
church  in  preference  to  all  others  in  the  then 
province  ***  but  since  the  establishment  of  our 
free  Constitution  the  Act  is  totally  inapplicable 
to  our  changed  situation  and  must  therefore  be 
considered  as  obsolete." 

I am  of  the  opinion  the  court  really  intended  to  put  its 
decision  on  the  ground  the  constitution  when  adopted  conflicted  with  the 
statute  and  therefore  repealed  It  as  of  course  repeal  of  statute  can 
be  made  by  Constitution  es  well  as  by  another  statute.  But  whether  the 
court  intended  to  rest  Blaylock  case  on  the  ground  it  conflicted  with 
the  later  adopted  constitution  or  not,  the  fact  is  the  statute  was  in 
irreconcilable  conflict  with  the  later  adopted  constitution  if  it  did 
what  the  court  said,  that  is,  operated  in  favor  of  the  Episcopal  and 
against  all  other  churohes,  and  these  facts  existing,  the  case  is  not 
an  authority  for  proposition  that  changed  conditions  operate  as  a repeal 
of  a statute  no  longer  applicable. 

On  the  question  of  a repeal  by  non-user  of  a statute,  the 
weight  of  authority  is  repeal  does  not  oecur.  In  my  opinion  the  opera- 
tion of  the  Act  of  Congress  making  it  incumbent  to  elect  our  thirteen 
Congressmen  at  large  in  193S  on  failuro  to  redistrict  the  state  only 
suspends  the  Act  creating  the  sixteen  districts  in  so  far  as  the  elec- 
tion of  Congressmen  is  concerned  hut  not  repealing  and  continuing  as  to 
all  other  matters  in  force. 

It  is  well  settled  that  a suspension  of  a statute  may  be 
based  on  a state  of  facts  declared  by  legislative  enactment  theretofore 
made  to  warrant  such  suspension. 

State  v.  Bentley,  164  Pac.  £90,  59  C.J.  p.  940  par.  553 
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The  Act  of  Congress,  of  course,  is  general  and  applies  to 
all  the  states  of  the  union  and  not  objectionable  on  the  ground  of  dis- 
crimination, Does  suspension  of  the  Act  creating  the  sixteen  congression- 
al districts  by  operation  of  the  Act  of  Congress  directing  the  thirteen 
Congressmen  to  be  elected  at  large  from  Missouri  on  failure  to  redis- 
trict the  state  after  the  oensus  of  1930  leave  the  state  enactment 
so  suspended  operative  in  other  respeots? 

In  discussing  this  Question  it  should  be  borne  clearly  in 
mind  what  the  distinction  is  between  the  repeal  and  suspension  of  the 
enactment.  A repeal  removes  the  law  entirely;  but  when  suspended  it 
still  exists  and  has  operation  in  every  respect  except  wherein  it  has 
been  suspended.  A repeal  puts  an  end  to  the  law  - a suspension  holds 
it  in  abeyance  either  for  all  purposes  or  for  some  particular  purpose. 

39  C * i* , p*  699,  3e c . ^99 

IJaresca  v.  United  States,  277  Fed.  p.  727 

In  the  case  of  Sturgis  v.  Spofford,  45  N.Y.  p.  446  the  action 
was  brought  by  plaintiffs  as  commissioners  of  pilots  to  recover  penal- 
ties given  by  the  Act  of  the  Hew  York  Legislature  regulating  pilotage 
in  New  York  Harbor  for  employing  a person  not  holding  a license  from  the 
commissioners  or  a license  under  New  Jersey  laws  to  act  as  pilot.  The 
case  was  tried  boforo  a court  without  jury  and  the  court  found  defendant 
employed  said  person  as  pilot  on  steamers  and  sailing  vessels  outward 

bound  from  New  York  port;  the  said  person  so  employed  at  the  time  held 

a license  under  Act  of  Congress  of  1652;  he  held  a license  under  the 
laws  of  Hew  York  passed  in  1836;  that  he  took  a license  under  the 
State  Board  of  Commissioners  of  Pilots  in  1853  and  every  year  thereafter 
until  1860.  The  Commissioners  claimed  that  the  pilot  was  suspended 
by  the  Board  April  10,  1860,  but  continued  to  act  as  pilot,  no  other 
pilot  being  appointed  in  his  place,  until  a new  license  was  issued  to 
him  April  26,  1865.  In  the  meantime  he  piloted  the  vessels  in  ouestion. 
The  Commissioners  were  appointed  under  the  Act  of  1853  of  ITew  York 
state.  It  was  claimed  that  the  legislation  of  Congress  passed  in  1852 
superseded  the  Hew  York  state  legislation  in  question  and  all  state 

legislation  on  the  subject  of  pilots  in  New  York  Harbor.  The  court  in 

discussing  the  question,  said: 

"It  is  also  claimed  that  the  Legislation  of  Congress 
has  superseded  the  act  in  question,  and  all  state 
legislation  on  this  subject.  It  is  doubtless  true 
that  the  whole  subject  of  pilotage  is  embraced  in 
the  power  conferred  upon  Congress  by  the  Constitution 
of  the  United  States,  to  regulate  commerce  with  foreign 
nations,  and  among  the  several  states;  but  until  the 
exercise  of  this  power  by  Congress,  it  is  competent 
for  the  states  bordering  upon  the  sea,  to  exercise  it 
themselves.  The  Jurisdiction  of  the  states  has  been 
acoulesced  in  by  the  general  government  from  its 
foundation  , and  has  been  expressly  recognized  by 
Congress.  (See  Act  of  1789). 

The  Act  of  Congress  of  1852  (10  United  States  Statutes 
at  Large,  61,  67)  is  claimed  to  have  superseded  the 
act  of  the  state;  but  In  Steamship  Co.  v.  Jollffe 
(2  'Vail. , 450),  it  was  held,  by  the  Supreme  Court  of 
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the  United  States,  that  this  aot  applied  only  to 
pilots  for  the  voyage,  and  not  to  port  pilots,  end 
did  not  affoot  State  legislation  as  to  the  latter. 

(Cisoo  v.  Roberts,  36  iT.Y.,  262). 

The  act  of  Congress  of  August,  1866  (14  United  States 
Statutes  at  Large,  228),  is  more  comprehensive  in  its 
provisions,  and  seems  to  include  pilotage  in  harbors 
as  well  as  at  sea.  In  February  1BG7,  the  Aot  wnn  r-nended 
so  as  in  substance  to  exempt  port  pilotage  from  its 
operation,  and  leave  to  the  otate  its  former  power  of 
legislation.  (14  United  States  Statutes  at  large,  411.) 

The  penalties  for  which  this  action  was  brought  had  been 
incurred  before  the  aot  of  Congress  of  1866  was  passed, 
but  the  trial  and  Judgment  was  afterward.  The  jurisdic- 
tion of  Congress  becomes  exclusive  upon  its  exercise, 
which  precludes  all  State  action  and  supersedes  all  state 
laws  previously  passed.  Assuming  that  the  act  of  1866 
embraced  port  pilotage,  it  is  insisted  that  the  penalties, 
previously  incurred  under  the  State  law,  became  ext ingui shed 
and  abrogated.  It  Is  a general  rule  that  criminal  offences 
oreated  by  statute  cannot  be  prosecuted  or  punished  after 
the  statute  is  repealed.  (Hartung  v.  People,  22  N.Y. , 95, 
and  oases  there  cited.)  And  this  rule  has  been  extended 
to  quasi  criminal  prosecutions  for  penalties.  (Butler  v. 
Palmer,  1 Hill,  330)  Although  a forfeiture  or  penalty  for 
the  benefit  of  the  party  injured  is  regarded  ae  a vested 
right  in  the  nature  of  a satisfaction  (Palmer  v.  Conly, 

4 Denio,  374),  if  the  statute  in  question  had  been  repealed 
by  the  Legislature  of  the  state,  the  penalties  and  all 
power  to  enforce  them  would  have  gone  with  the  low. 

The  repeal  of  the  statute  would  have  obliterated  the  law 
and  all  rights  of  action  given  by  it.  (Key  v.  Goodwin,  4 
Moore  & Payne,  341,  351.)  But  I do  not  think  the  act  of 
Congress  had  the  same  effect  as  a repeal  of  the  statute 
by  the  stato  Itself.  The  act  is  not  retrospective  in 
terms.  It  indicates  an  Intention  from  that  time  to  assume 
the  exercise  of  the  power  conferred  by  the  Constitution 
and  the  stato  law  became  from  that  time  inoperative;  but 
it  is  not  repealed,  nor  can  it  be  presumed  tiiat  air,  ri ght a 
or  interest  secixrod  or  obligations  incurred  Under  It  wore 
intended  to  be  interfered  with. 

The  repeal  of  & statute  indicates  a change  of  policy  on 
the  part  of  the  state  upon  the  particular  subject,  and  it 
would  be  inconsistont  to  enforce  the  provision  of  an  act, 
after  the  state  had  declared  it  to  be  unwise.  In  this  ease 
the  propriety  of  the  state  law  is  not  even  Impliedly  ques- 
tioned. The  repeal  of  the  act  of  Congress  would  leavo  the 
state  law  in  full  force  and  the  amendment  of  February  1867 
produced  the  same  effect;  and  there  is  no  sound  reason 
for  depriving  the  state  of  "rights'  secure?  under  t'h'e  law 
l~e?ore  the  interference  of  Congress. " 
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The  court  distinctly  says  In  the  cited  New  York  case: 

"There  Is  no  sound  reason  for  depriving 
the  state  of  rights  secured  under  the 
law  before  the  interference  of  Congress." 

This  sentence  contains  exactly  what  the  court  decided  in  the 
New  York  ease.  Apply  that  rule  to  the  situation  of  the  initiative  and 
referendum,  the  sixteen  congressional  districts  and  the  right  of  the 
people  to  use  the  referendum,  and  we  arrive  at  this  clear  result:  The 
initiative  and  referendum  provision  in  the  state  Constitution  was  a part 
of  said  instrument  before  1930  census  was  taken  and  after  the  sixteen 
congressional  districts  had  been  created;  the  initiative  and  referendum 
amendment  Itself  in  plain  language  says  the  people  shall  use  the  sixteen 
congressional  districts  for  signing  and  filing  of  petitions  in  exercising 
the  supreme  power  of  the  state  - the  vote  of  the  people  - to  enaot  new 
or  approve  or  reject  laws  passed  by  the  Legislature. 

This  right  to  use  these  sixteen  districts  as  a means  of  setting 
in  motion  the  power  of  the  people  to  enact  laws  or  reject  or  approve  ex- 
isting laws  is  embedded  in  the  3tate  Constitution  by  that  unlimited  and 
illimitable  power  whioh  can  create  and  destroy  legislatures,  tie  conanand 
of  voters  Issued  through  their  ballots. 

In  discussing  this  same  question,  the  Federal  Supreme  Court  in 
Anderson  v.  Pacific  Coast  S.S.  Co.,  225  U.S. , l.c.  196-197,  said: 

* "In  1866,  Congress  passed  a more  comprehensive 
statute  embracing  port  pilotage  (Act  of  July  25, 

1866,  c.  234,  14  Stat.  227).  After  defining  the 
vessels  subject  to  the  navigation  laws  of  the 
United  States,  it  enacted  (Sec.  9|  that  "every 
sea-going  steam  vessel",  so  subject,  should  "when 
under  way,  except  upon  the  high  seas,  be  under 
the  control  and  direction  of  pilots  lioensed  by 
the  inspectors  of  steam  vessels;  vessels  of  other 
countries  and  publio  vessels  of  the  United  States 
only  excepted."  In  ths  following  year,  however, 
this  section  was  amended  by  the  addition  of  a 
proviso  that  the  act  should  not  be  construed  to 
"annul  or  affect  any  regulation  established  by  the 
existing  law  of  any  state  requiring  vessels  enter- 
ing or  leaving  a port  in  such  state"  to  take  a state 
pilot  (act  of  February  25,  1867,  c.  83,  14  Stat.  411). 

The  existing  state  laws  respecting  port  pilotage 
again  became  operative*  Sturgis  v.  Spofford,  45  N.Y. 

446,  451;  Henderson  v.  Spofford,  59  N.Y.  131,  133)"* 

To  the  same  effect  is: 

Henderson  v.  Spofford,  59  N.Y. , 131 

Cinoslno  v.  Clark  & Son,  184  N.Y.  App.  Sup.  C.  Rep.,  745 

In  Vlnterton,  et  al  v.  State,  Sup.  Ct.  Miss.,  So.  (3d),  l.c. 736 

the  court  said: 


"A  repeal  makes  a law  as  if  it  had  never  been. 
Suspending  Its  operation  for  a time  leaves  it 
operative  as  to  the  past  and  in  all  respects 
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wherein  It  la  not  abrogated  by  the  statute. " 

It  will  be  seen  that  these  decisions  hold  that  any  rights  secured  under 
the  statute  suspended  can  still  be  enforced  provided  same  does  not  oonflict 
with  the  legislation  suspending  the  statute. 

After  the  census  of  1930,  in  1931,  the  Missouri  General 
Assembly  passed  a bill  creating  thirteen  congressional  districts,  whieh 
was  vetoed  by  the  Governor.  Thereafter,  a proceeding  by  mandamus  was 
begun  in  the  Supreme  Court  by  one  Carroll  to  compel  the  Secretary  of  State 
to  receive  and  file  the  rolator's  declaration  of  his  candidacy  for  Congress 
of  the  United  States.  This  case  is  reported  in 

State  ex  rel  Carroll  v.  Becker,  45  S.W.,  533 

The  petition  recited  Acts  of  Congress  providing  for  decen- 
nial census  and  authorized  President  to  submit  to  each  state  a message 
designating  the  number  of  members  apportioned  to  such  state  in  accordance 
with  the  decennial  census;  also  compliance  with  said  Act  by  the  President 
after  the  census  of  1930  showing  Missouri  entitled  to  thirteen  representa- 
tives; that  thereafter  Missouri  Legislature  passed  un  Act  dividing  the 
state  into  thirteen  districts  and  the  Governor  vetoed  the  same;  the  relator 
based  his  claim  for  mandamus  on  the  proposition  that  as  the  redistricting 
of  the  state  was  authorltlvely  complete  when  the  bill  passed  the  two  houses 
of  the  Legislature,  it  did  not  need  the  Governor's  approval  and  on  this 
ground  he  asked  for  a writ  of  mandamus.  In  this  decision,  howover,  the 
court  did  say  In  speaking  of  the  sixteen  districts: 

"Since  the  number  of  representatives  from 

Missouri  ha 3 boon  reduced,  former  districts 

no  longor  exist." 

The  one  and  only  thing  decided  by  the  Carroll  v.  Becker 
case  is  that  the  General  Assembly  of  1930  of  Missouri  failed  to  redistrict 
the  state.  The  issue  in  this  case  was  whether  or  not  thirteen  new  districts 
had  been  created  by  the  Legislature.  The  court  deolded  that  Question  and 
held  no  new  districts  had  been  created  by  the  Legislature. 

On  the  question  of  what  in  a Supreme  Court  opinion  is 
authority  for  future  guidance  and  what  is  not  authority  therein  the  Missouri 
Supreme  Court  en  banc  in 


said; 


State  ox  rel  v.  St.  Louis,  241  Mo.  l.c.  p.  238 

"There  is  a pronounced  line  of  demarcation  between 
what  is  said  in  an  opinion  and  what  is  decided  by 
it  - between  arguments,  illustrations  and  references 
on  one  side  and  the  judgment  rendered  on  the  other. 

The  language  used  by  a judge  in  his  opinion  is  to  be 
interpreted  in  tho  light  of  the  facts  and  issues 
held  in  judgment  in  the  concrete  case  precisely  as 
in  every  other  human  document . ***  The  case  is  only 
authority  for  what  it  actually  decides.  ***  The  maxim 
of  stare  decisis  applies  only  to  decisions  on  points 
arising  and  decided  in  causes;  ***  the  precedent  includes 
the  conclusion  only  upon  Questions  which  the  case  con- 
tained and  which  were  decided.  That  exposition  has  been 
adopted  as  satisfactory  by  TLis  court." 
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Applying  this  rule  to  the  language  used  in  the  opinion 
in  the  Carroll  v.  Beeker  case  saying  the  old  districts  no  longer  existed, 
we  find  this  language  was  not  what  was  deeldod  by  the  court,  but  only 
what  was  said  in  the  opinion.  What  was  decided  in  Carroll  v.  Becker  case 
was  that  no  now  districts  had  been  created  fiy7  the  Legislature.  The  fact 
that  made  the  existence  or  non-existence  of  the  sixteen  districts  not 
an  issue  and  not  decided  in  Carroll-Becker  case  is  there  were  sixteen 
districts  and  only  tnirteen  Congressmen  to  elect.  The  mere  statement  of 
this  fact  discloses  existence  or  non-existence  of  the  sixteen  districts 
could  not  have  been  an  issue  in  the  Carroll-Becker  case  and  was  not 
decided  and  would  not  have  determined  whether  or  not  the  Legislature 
had  redistricted  the  state  if  it  had  been  decided. 

In  so  far  as  the  sixteen  congressional  districts  might  be 
used  for  purposes  of  nominating  and  electing  Congressmen  tnerefrom,  the 
said  districts  could  no  longer  be  considered  in  connection  with  such  state 
nominations  and  elections,  but  in  my  opinion  for  all  other  purposes  than 
those  of  election  of  Congressman  from  each  one  of  the  separate  sixteen 
districts,  the  said  districts  would  exist  and  continue  to  exist  because 
there  has  been  no  law  passed  either  expressly  or  impliedly  repealing  the 
same. 


The  Act  of  Congress  nhioh  became  operative  when  the  Gov- 
ernor vetoed  the  bill  to  redistrlot  the  state  directing  eleotion  of  the 
thirteen  Congressmen  at  large  did  not  repeal  Chapter  63  R.3.  of  Mo*,  1929 
dividing  the  state  into  sixteen  congressional  districts,  but  only  sus- 
pended the  operation  thereof  in  so  far  as  the  state  \ct  relating  to  the 
nomination  and  election  of  Congressmen  is  concerned  and  this  Is  on  the  same 
principle  that  the  New  York  and  the  Federal  Courts  and  other  courts  hold 
that  a law  can  only  be  repealed  by  an  act  of  legislation,  either  expressed 
or  Implied,  and  that  when  a statute  is  suspended  to  accomplish  some  one 
particular  purpose,  the  statute  suspended  is  still  in  force  for  all  other 
purposes* 


Section  57,  Article  TV,  Constitution  of  Missouri,  nown 
as  the  Initiative  and  Referendum  provides  in  general  terms  for  initiating 
a proposed  low  by  the  people;  a petition  with  more  than  8#  of  the  legal 
voters  in  each  of  at  least  two-thirds  of  the  congressional  districts  shall 
be  reouired  and  such  petition  shall  include  the  full  text  of  the  measure 
so  proposed;  and  for  referring  a law  (and  all  laws  passed  by  the  General 
Assembly  may  be  referred  except  those  necessary  for  immediate  preservation 
of  public  peace,  health  or  safety,  and  laws  making  appropriations  for 
current  expenses  of  the  state  government  and  for  maintenance  of  the  state 
institutions  and  for  support  of  public  schools)  either  by  petition  signed 
by  5$  of  legal  voters  in  each  of  two-thirds  of  the  congressional  districts 
in  the  state,  or  by  action  of  the  legislative  assembly. 

This  amendment  was  adopted  at  the  November  election  held 
In  1908  and  consequently  was  part  of  the  organic  law  of  Missouri  when  the 
message  of  the  President  was  Issued,  and  after  the  census  of  1930  when 
the  congressional  representation  of  Missouri  was  reduced  from  sixteen  to 
thirteen.  Here  is  the  constitutional  right  given  by  the  Constitution  of 
Missouri  to  the  voters  thereof  to  use  the  congressional  districts  for  the 
purpose  of  initiating  laws  or  for  the  purpose  of  referring  Acts  to  the 
people  which  the  General  Assembly  has  passed  for  approval  or  disapproval 
thereof  by  the  electors  at  the  polls.  That  this  is  a valuable  right 
goes  without  saying* 
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If  and  when  the  Legislature  of  Missouri  passes  a bill  and 
the  Governor  signs  It  creating  thirteen  districts,  Chapter  63,  R.S.  of 
Mo.  1929  creating  the  sixteen  districts  will  be  repealed,  and  the  new 
congressional  districts  will  be  available  for  use  by  the  voters  under 
the  provision  of  Section  57,  Article  Iv  by  the  Initiative  and  Referendum 
Law  of  the  state  of  Missouri. 

Considering  the  foregoing  authorities,  I an  of  the  opinion 
that  any  general  law  passed  by  the  General  \sserably  not  falling  within 
the  exceptions  heroin  enumerated  and  sot  out  in  Section  57,  Article  IT 
may  be  referred  to  the  people  under  the  Initiative  and  Referendum,  and 
that  the  sixteen  districts  into  which  the  state  is  divided  under  Chapter 
63,  R.S.  of  Mo.  1929  may  be  used  for  the  purpose  of  signing  petitions  and 
filing  same  with  the  Secretary  of  State,  and  that  the  state  as  a whole 
oannot  be  so  used  as  one  congressional  district  for  the  purpose  of 
having  signed  and  of  riling  initiatory  and  referendum  petitions  with  the 
Secretary  of  State. 


Tours  vory  truly, 


ED  V.  ARB  C.  CROW 


APPROVED : 


Attorney  General 


Blind  Commission  - Reasonable  Notice  Discussed 


* 


V/ 


March  38, 1933 


I F 1 L E D 


Mrs.  Blanche  T.  Matteson 
Pension  secretary 

Mis  ouri  Commission  for  the  Blind 
1723  Olive  Street 
Ct. Louis,  Missouri 


Dear  Mrs.  Matteson: 

ie  wish  to  acknowledge  your  letter  of  March  23, 
1933,  concerning  the  following: 

* Mr . Abington  suggested  yesterday  that 
we  write  to  you  for  your  opinion  about 
the  clause  in  the  blind  pension  law  which 
requires  "reasonable  notice ■*  sent  to  a 
pensioner  before  striking  his  name  from 
the  pension  roll.  Vi 11  you  please  advise 
us  as  to  what  may  be  considered  reasonable 
notice  and  suggest  a form  in  which  such 
notice  may  be  sent  so  that  it  may  meet 
every  requirement  of  the  law. " 

iSe  find  from  our  files  that  on  June  6,1927,  an 
opinion  was  rendered  to  Mis  Audrey  M.  Hayden,  Executive 
Secretary  fox  the  Missouri  Commission  for  the  Blind,  snd 
on  July  6,1937  a further  opinion  was  rendered  to  Honorable 
John  i.  Holliday,  Commissioner  of  the  Missouri  Conaaission 
for  the  Blind,  both  dealing  with  " reasonable  notice",  and 
we  quote  from  them: 

(Joan  B.  iolliday — July  6,1937) 

section  4 of  the  blind  pension  act. 

Laws  of  Missouri  1923,  page  304,  among 
other  things,  provides  as  follows: 

14  * * * And  whenever  it  shall  become 
known  to  the  commission  that  any  per- 
son whose  name  is  on  the  blind  pension 
roll  is  no  longer  qualified  to  receive 
a pension,  after  reasonable  notice  mail- 
ed to  sue a person  at  his  or  her  last 
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known  residence  address,  such 
fact  shall  be  certified  to  the 
tttaxe  Auditor  and  the  name  of 
suoh  person  shall  be  stricken 
from  the  blind  oenslon  roll.***" 

(Sec.  8896  «.  3.  Mo.  1929) 

This  language,  when  considered  in  its  ordinary 
and  usual  meaning,  makes  clear  the  following 
points:  When  the  commission,  of  its  own  know- 
ledge, knows  that  any  person  whose  name  is  on 
the  blind  pension  roll  is  no  longer  qualified 
to  receive  a pension,  it  shall,  after  reasonable 
notice  to  such  person,  certify  such  fact  to 
the  state  auditor,  who  will  strike  the  name 
of  suoh  person  from  the  blind  pension  roll. 

>?e  must  now  ascertain  what  constitutes 
the  *fact"  which  the  commission  certifies  to 
tne  state  auditor.  It  is  obvious  that  the 
legislature  intended  the  commission  to  certify 
to  the  state  auditor  the  date  of  Its  actual 
knowledge  that  some  person  on  the  blind  pension 
roll  was  no  longer  qualified  to  receive  a pen- 
sion. The  date  upon  which  the  commission 
determines  the  disqualification  of  a person 
whose  name  is  on  the  blind  pension  roll,  is 
tne  date  upon  whloh  the  law  con templates  that 
such  person  shall  oease  to  be  a pensioner. 

It  Is  the  duty  of  the  commission  to  giv-,  such 
pensioner  reasonable  notice  of  its  decision 
and  that  unless  ne  shows  to  the  contrary 
within  tiie  time  allowed  as  reasonable  notice, 
the  facts  will  be  certified  to  the  st  te 
auditor  and  the  name  of  the  pensioner  stricken 
from  the  roll.***- 

And  quoting  from  the  opinion  rendered  on  June  6,1927: 

* 

“The  only  question  presented  is, 
what  would  be  reasonable  notice  in 
a given  case?  Of  course,  that  will 
depend  on  the  geographical  location 
of  the  pensioner.  I believe,  how- 
ever, that  ten  days  notice  would  be 
reasonable  notice  to  any  person  on 
the  blind  pension  roll  of  the  dt  te 
of  Missouri. * ** 4 
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The  oouxt  in  three  cases,  hereinafter  cited,  had  under  consid- 
eration that  portion  of  dec t ion  8896  H.  3.  Mo.  1939,  relative  to 
reasonable  notice.  In  the  case  of  dtate  ex  rel.  Palmer  v.  Thompson, 
State  Auditor,  397  d.  tf.  (3d)  63,  the  court  after  quoting  that 
provision  regarding  reasonable  notice  from  Seotion  6896,  and  cuotlng 
from  3 action  8893  that  portion  that  deals  with  blind  persons  who 
are  maintained  in  either  public,  private  or  endowed  institutions  etc., 
had  this  to  say: 


"Under  the  1933  act,  the  faot  that 
relator  is  and  was  being  maint  ined 
in  a publicly  supported  institution 
automatically  deprived  her  of  the 
right  to  reoeive  a pension.  The  co in- 
mission  certified  that  faot  to  the 
auditor.  It  thereupon  beoame  the  duty 
of  the  respondent,  as  sucn  auditor, 
to  strike  the  name  of  relator  from  the 
blind  pension  rolls. 11 

In  this  case  the  court  held  such  pensioner  automatically  for- 
feited her  pension,  and  in  substance  held  notice  was  unnec  ssary 
if  such  pensioner  was  not  within  the  requirements  of  Section  8893. 

However,  in  the  case  of  State  ex  rel.  Fitzgerald  v.  Missouri 
Commission  for  the  Blind,  48  3.  W.  (2d)  872,  the  court  pointed  out 
the  noc^ssity  of  reasonable  notice  to  a pensioner,  having  this 
to  say: 


"♦♦•Of  course,  oayment  of  the  pension 
was  discontinued.  ie  assume  the  com- 
mission acted  on  reasonable  notice  to 
Fitzgerald  for  the  proceeding  is  not 
questioned  for  failure  of  notice*.*** 4 

Also,  in  the  case  of  ot  te  ex  rel.  Smearing  v.  Thompson,  htate 
Auditor,  4u  3.  w.  (3d)  1078,  the  court  had  this  to  say: 

"One  is  "enrolled  under  the  provision 
of  this  article,"  when  his  name  is  placed 
on  the  blind  pension  roll  by  the  3t-te 
Auditor.  Section  8900.  then  enrolled 
the  pensioner  is  entitled  to  a pension 
from  th‘.  date  of  th  filing  of  his  appli- 
cation with  the  probate  court.  An 
applicants  name  ia  placed  on  the  blind 
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pension  roll  upon  certification 
by  the  commission  for  the  blind; 
it  is  stricken  from  the  roll  upon 
a like  certification  when  the 
commission,  after  notice  and  hearing, 
determines  that  the  pensioner  is 
no  longer  qualified  to  receive  a 
pension.  Section  3896***" 

It  will  oe  noted  from  the  above  two  ca-.ee,  that  reasonable 
notice  is  necessary  to  a pensioner  before  said  fact  is  certified 
to  the  State  Auditor.  <e  also  call  to  your  attention  these 
words  that  were  used  in  the  Smearing  case: 

"After  notice  and  hearing. " 

It  being  our  interpretation  of  these  words,  th  t it  was  in  the 
court's  mind  that  before  the  faot  was  certified  to  the  State 
Auditor  that  a person  was  ineligible,  that  a notice  should  be 
given  to  pensioner,  and  if  tne  pensioner  wanted  a hearing,  to 
give  him  one  to  present  his  or  her  side  of  the  case.  That  it 
Is  in  f&lruess  to  the  pensioner  to  permit  him  to  show  to  the 
contrary  or  rebut  any  accusations  or  facts  from  which  the  com- 
mission arrived  at  ics  finding. 

It  is  therefore  our  o ilnion,  in  view  of  the  foregoing,  that 
wheu  It  comes  to  the  knowledge  of  the  commission,  that  is  to  say, 
when  the  commission  has  facts  sufficient  to  warrant  a finding 
that  said  person  is  no  longer  eligible  to  receive  the  benefit 
of  the  pension  act,  or  is  not  a deserving  blind  person,  within 
th-  meaning  of  the  act,  then  said  commission  shall  issue  a formal 
finding  from  the  facts,  and  wuea  it  does,  that  is  the  time  the 
faot  has  become  known  to  it  that  such  person  is  no  longer  quali- 
fied, and  a notice  shall  then  be  mailed  to  the  last  known  resi- 
dence address  of  such  oensloner  stating  ther  in  that  the  fact 
of  such  finding  snail  be  certified  to  th  Jt^te  Audi to r;  and 
before  thus  certifying  said  fact,  the  pensi oner  be  given  a 
reasonable  time,  i.e.,  not  less  than  ten  days,  to  sho-  to  the 
contrary,  or  show  th  t the  finding  should  not  be  certified  to 
the  Auditor. 

Tnls  gives  the  pensioner  an  opportunity  to  present  nis  or  her 
evidence,  and  in  some  Instances  the  commission  might  be  wrong  in 
its  finding,  end  if  the  commission  is  wrong,  it  would  have  an 
opportunity  to  reverse  its  former  finding  and  do  same  before  the 
3tate  Auditor  struck  his  or  her  name  from  the  roll,  without  pre- 
judice or  an  Injustice  to  the  pensioner. 
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There  i 3 no  set  form  whioh  the  commission  may  use, 
the  statute  does  not  give  one  as  a guide,  but  only  provides 
t notice  be  given.  <fe  are  attaching  nereto,  a form  which 
the  commission  raay  use  If  It  so  desires.  You  are  at  liberty 
to  change  or  amend  sane  to  suit  your  convenience. 


Yours  very  truly, 


JAHJS.  L.  H0RNU0ST1& 
Assistant  Attorney  General. 
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i ; on , T Uo!  i A • i- 1 hcT.'B 

rroi  editing  Attorney 
t.  !(x-  nooifc  County 
F&iKlngtem , ? 1 a court 

Ue  r r.  lathers* 

Answer 1 ur  letter  of  harsh  27,  1033,  relutive  to 

the  Bonny  oniificted  lest  epteobnr  8tl»  fron  the  railrop'n,  ns  to 
whether  the  c unty  curt  h.  e the  rl  ht  at  this  time  to  is-*  rib  -te 
or  pay  over  to  the  ssh  -ol  irtrl ots  their  proport i oheite  cart  of 
*hie  noney  now  or  to  u*ld  seas  tmtil  fter  the  following 
eote*  her  1st, 


filed 

jTf 


In  reply  ill  et:- te,  thr.t  ectlots  1 • . . o,  l 

provi  er  that. 


"The  c unty  c urt  * • ‘ eiluill  * * * ■..ccortr.lr  - j\  ' luyv 
the  t.-.-jem  for  a tat  v.  , ©o1,  mt  y , uni  oipcl  town  si  1 , city , 

" ■or  ted  town  end  vil  ; ' ■ > 

act  or  10039,  It,  3*  t o,  1939,  prowl  nd 

by  which  oohool  trjtee  shall  be  levied,  stating  that, 

"•  * * c„  i.t  , j urti  cliall  r rcertaivi  fro  . the  returns 
in  the  office  of  the  cou.fty  clnrh  the  even?.  ;e  rate 
of  taxation  1 vied  for  cohool  pur-  -O'  g,  * * * ( :nd 
after  receiving  fro  4 the  etute  jiu  it  >r  the  aneunt  for 
the  ututsj  the  count , court  cliall  *>;  . orti  n the  ceid 
tuxo.  for  the  erect  im  of  cub  lie  building",  or  for 

..  fty. g»m,  1,^/1  te&jJK  . ug-.  &£ — , XL  jJSt 

do  rtl  i to  V a fcoxart-  oj  ouch  fearer,  o-  1 .vied  In  on  oh 
a?  kHI  fTetrictfiY  '•  v v 


section  10030,  . . 1,  cays, 

■ l-LX-  SL-iX*. 


Usts-.  «u &jz-  p.  &&&•. . }£&■ 

t7*e  t'^V  nrocedi n IMCti or./- 1 til 


1^2.  smte.  fla«a 


uhc.i.1  • ■ vc 
r.C  r-'-  cVi',  • ■d 
m «s  ty  cl  rl  f 


II 


on.  T . athewe 


A ril  3,  1933. 


such  county  cha  ox  t and  the  seas  •*•■****." 


*;Ct  lO  1 - , m 


, Mtye, 


All  '•  of  rhatovor  * ascription,  ch/rtfcd  awe lr  t, 
'.■xsi  -anv.  accord  In;  to  tne  pSwnal  re 


— U.  A W,0- , S-iilum*  R< 

or thin  article,  due  to 


county,  and  all  tnres 

i&£,  S&L  *4^  * * * * * “ SSfeJL  JdiEXta&i.  in 

I&  & jflis  ^v-ntx 
I ii&L  §L 


L-  : y,o;  ,r 

a^ja — CSH  amltiflfr 


,£$£&  - L..V-L,,- 


notion  10041 » H# 


. , -1 


•It  eiiall  be  the 


Under  the  - forogclnc;  wo  truce  the  ;oney  lnt  o the  county 
treasury,  u utftted  In  your  letter  In  thle  ocee,  took  place 
ptenbnr  Oth,  1933. 


Then,  under  ooctlon  13103,  R.  3.  Mo,  1929, 

11 JL^.  i^-L  ^tfUl  1 kJU  ..gVPr  Jkl  n j.VrV  U>  .-■  Jlk'ji  t 

££U.  d.cttie.  lLL  »-q  M lULfik  fipuafiy.  U&JU.  i& 


n cotton  1 101,  • . o.  1929,  the  county  dork  ha 


It  l.i  cmr  opinion  frin  the  foregoin  seotlonc  thnt  when 
thle  annoy  in  .tue  oour-  e reuohe  the  trv  ; ueer* e of  ice,  ’uring 
ny  urr*nt  >ourf  the  o -^ty  o urt  am  1m:  'dlately  1 ue  warrant e 


o r.  Tbo  ; a.  iUithewe 
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Apri  8 


on  or  turn  th«r;  over  to  tfe*  p*or>er  ol&cea , as  in  thin 

instance,  to  the  school  i strict b to  be  used  ae  may  >>e  non- 
ary under  the  law. 


tour©  v r truly. 


.e  1 tost  Attorney—  eneml 


AWBBVK&I 


.1  ITT^. 

At  tomey— ■ sue  ml 


HIGH  GGHOCLb 


' kJ&zi&Bll 

:ut 


uoet  of  Tuition ; 
and  Uow  Arrived 


Out  Bid' 

At . and  now 


ohool 


j — - 


& - 


ni7- 7-~'  ■ v - 7JK 


April  5,  1933.  y 


Lu 


/ 


Hon.  T*  a.  J.  iipiBtln 
r roue  cut  in*  Attorney 
KanQr.fi  city,  Missouri 


FILED 


Du  r Mr.  hast In* 


v<e  wish  to  acknowledge  your  letter  of  March  13,  1933, 
enolOBln  two  letters  fro?  Hr.  M Chilian,  superintendent  of 
chools,  oonoemln*;  Lee*  c -uEtnit  ublic  edhool,  wherein  you 
re  um  t an  opinion  relative  to  "the  correct  way  to  oalculnte 
high  school  peg  ifWpil  cost  ns  defined  in  action  10,  line  19, 
on  e 338,  'device  chool  Lave,  1931,  State  of  Missouri."  ( uc.16 
session  Acts  1931,  pp*  343*344. ) 

To  answer  your  Inquiry  it  l necessary  to  -ieterrdne 

two  facts; 

5’irrt,  the  coot  of  paint ain in  ■ col  ool  ■ tt ended; 

Second,  the  proportionate  pert  per  oupil  it  ba  r to 
the  cost  of  maintaining  the  school  attended, 

Section  16,  pp.  343*344,  Lavs  of  Hlastmrl,  1931,  ( . 
338  Revised  ohool  Laws  of  1931)  in  part  reads  as  follows* 


i + ••  : : .. v.-  rovial  i net  no  shat  it  - , , 
namely,  the  ooct  of  r.;aintainln  the  school  attended  ahall  bo 
the  amount  spent  for  TEACHERS*  WAn  rja  the  I .ID*KTAL  • XFe& 

There  is  no  exception  KAChuulhU  the  Gjiio\tnt  of  sone 
te>  .e-ore*  wages  and  Incidental  expanses,  even  tixmgh  save  night 
be  reimbursed  from  sons  other  t >urce  (state,  national  or  benev- 
olent pift). 

Hrvin*  etaminwd  the  ooct  of  nolrituinin^;  the  ceJmol 
attended  by  adding;  TKAfllfdKa1  SALARIED  and  X CXDWTAL  KXPXJfb  , 
we  then  roceed  to  the  question  (second)  of  oort  per  pupil. 


V: ' . ...  ' ; 


rll  , ms# 


To  determine  the  cost  per  pupil,  take  the  avers.  e 
(dee  :5eo.  14)  total  number  of  upilr.  attending  the  school  ami 
divide  it  into  the  oost  (toucher-:;.1  cr.  • nd  fl.nal  dental  errpeneea) 
of  maintainin  the  school;  THK  I 'Aifif  Wht  Bd 


ection  16,  out  -m,  provides  as  follows* 

"But  the  rat©  of  tuition  paid  shall  not  exceed  the  per- 
pupll  coat  of  mlnteini^  the  school  attended,  loss  a 
deduction  at  the  rat©  of  fifty  dollars  for  the  entire 
tern.  ***»**.« 


five  rate  of  tuition  paid  for  a pupil  frora  an  out  aid# 
district  shall  not  exceed  the  ; ,e>: ^isll  coot  less  fifty  dollars:# 
Of  course,  this  fifty  dollars  in  added  to  the  equalisation  quota 
and/or  the  teacher- * quotsi  of  the  district  Maintain! nf;  the  school 

:-tt«V  Sd# 


In  conclusion,  it  is  our  opinion  Statu  the  foregoing 
that  the  cost  of  maintain ing  the  school  attended  will  he  the 
amount  spent  for  TEACHERS*  tiABKS  and  IMDKitTJU.  lUEHtt&SS  and  this 
as  divided  by  the  total  number  of  pupils  attending  the 

high  school  gives  the  por-puyil  cost  of  the  school  as  it  is  then 
i maintained;  and  tuition  poxnaspil  oost  of  an  outside  ;upil  would 
be  on  the  servo  bests,  less  fifty  dollars  per  pupil  for  the  entire 
terra. 


Yours  very  truly. 


am,  b. 


MM§S&.- ■ ;t  •:  rorm:--  emesml# 


MvHjr&Di 


“ wrmfnm — 

At  tecmcgMsenefaei , 


mts  i m 


Right  ot  licensed  druggist  to  sell  non-intoxicating  beer 
under  Act  approved  March  15,  1933,  legalizing  manufacture 
and  sale  of  beverage  having  not  exceeding  3.2  pel  cent 
alcoholic  content. 

/ 


April  6,  1933. 


Hon.  Thomas  A*J.  Mastin, 

Prosecuting  Attorney  - Jackson  Co., 
Kansas  City,  Missouri. 


Dear  Sir: 


Tou  have  submitted  the  following  question  and  asked  my 
opinion  thereon: 

"Can  drug  stores  legally  authorized  to  sell 
and  keep  intoxicating  liquors  in  stock  for 
medical  use  and  consumption  under  the  exist- 
ing state  and  federal  laws,  and  also,  allowed 
to  keep  and  sell  certain  medicines  having  more 
or  less  alcohol  as  an  ingredient  thereof,  pro- 
cure a permit  and  legally  sell  non-intoxicating 
beer  for  consumption  in  the  drug  store  under 
the  Act  of  the  Missouri  General  Assembly  approved 
March  15,  1933,  legalizing  the  manufacture, 
inspection,  sale  and  transportation  of  beer 
having  an  alcoholic  content  not  in  excess  of  3.2 
per  cent  by  weight?" 

Section  13139h  of  the  said  Act  of  the  General  Assembly  of 
Missouri  approved  March  15,  1933  provides  as  follows: 

"Before  any  permit  authorized  by  this  article  shall 
be  issued  and  delivered  to  any  applicant  therefor, 
such  applicant  shall  take  and  subscribe  to  an  oath  , 
that  he  will  not  allow  any  intoxicating  liquor  of 
any  kind  or  character,  including  beer  having  an 
alcoholic  content  in  excess  of  3.2  per  cent  by  weight, 
to  be  kept,  stored  or  secreted  in  or  upon  the  prem- 
ises described  in  such  permit  ***" 

This  provision  is  intended  to  prevent  intoxicating  liquors 
from  being  Illegally  kept  or  stored  or  secreted  in  or  on  the  premises 
of  the  permittee.  Drug  stores  are  legally  authorized  to  handle 
intoxicating  liquors  for  medical  use  and  consumption  under  the  existing 
state  and  federal  prohibition  laws,  and  also  to  keep  and  sell  certain 
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medicines  having  more  or  less  alcohol  as  an  ingredient  thereof, 
and  the  Missouri  Act  in  my  opinion  is  not  intended  to,  and  does 
not  prevent  the  drug  stores  from  continuing  to  handle  as  part  of 
their  regular  drug  business,  alcohol,  liquors  and  medicines  having 
an  alcoholic  content  which  they  were  permitted  to  handle  prior 
to  enactment  of  the  Missouri  Hon- intoxicating  Beer  Statute. 

A licensed  druggist  can  procure  a permit  to  retail  by  the 
glass  or  by  the  bottle  for  consumption  only  on  the  premises  where 
sold.  Such  permit  does  not  authorize  sale  by  druggist  in  original 
package  of  three,  six,  or  twelve  bottles,  nor  does  it  authorize 
aal*  in  single  bottles  to  be  carried  away  from  the  premises. 

If  a druggist  procures  a merchant's  permit  to  sell  in 
original  package  of  three,  six  or  twelve  bottles,  he  cannot  retail 
by  the  glass  or  bottle  for  consumption  on  his  premises;  druggist 
must  choose  which  permit  he  wishes,  as  he  cannot  have  both  a 
merchant's  permit  and  a retailer's  permit  to  sell  for  consumption 
on  the  premises  during  the  same  period  of  time* 


Yours  very  truly, 


2D".  ARD  G.  CRQtf 


APPROVED! 


Attorney  General 


in  nJbi 


j 


R&COhDER  OF  DFEDSi-necordabllity  of  instruments  sub- 
ordinating lien  of  deed  of  trust 
to  easement. 


9. 


April  13th,  19S? 


Hon.  Thomas  A*  Matthews, 
Prosecuting  Attorney, 
Fanning  ton,  Missouri. 


De  r Mr.  Matthews* - 


I am  in  receipt  of  an  instrument  entitled  "Subordination  of  Lien 
of  Deed  of  Trust*  wherein  the  Phoenix  Joint  Stock  hand  of 

Kansas  City  purports  to  subordinate  its.  lien  on  certain  real 
property  in  St.  Francis  County  to  an  easement  granted  to  Prank 
Sullivan  and  assigns  on  this  sea?  property.  The  Honorable 
Raymond  Roberts  has  referred  this  matter  to  this  office  and  re- 
quested that  an  opinion  be  rendered  to  you  as  to  whether  or  not 
this  instrument  Is  subject  to  recording. 


Mo  suggestion  has  come  to  us  of  any  reason  why  it  sh-'  Id  not  be 
recorded.  It  would  appear  that  it  is  an  instrument  undoubtedly 
entitled  to  be  recorded  under  Section  1154?,  the  pertinent  ports 
of  which  red  as  follows* 


"It  shall  be  the  duty  of  recorders  to  record* 

First,  all  de-"ds,  mortgages,  conveyances,  deeds 
of  trust,  bonds  covenants,  defeasances,  and  other 
instruments  of  writing,  of  or  concerning  any  lends 
and  tenements  which  shall  be  proved  and  acknowledged 
according  to  law,  * * 

There  Is  no  question  but  thot  this  la  an  instrument  in  writing 
of  and  concerning  land.  The  acknowledgement  is  apparently  In 
proper  foim  substantially  following  the  requirements  of  Section 
30£9,  R.  S.  Mo.  19£9.  It  seems  that  the  duty  of  the  recorder 
in  examining  instruments  offered  to  be  recorded,  is  to  examine 
the  acknowledgement  and  if  the  acknowledgement  is  in  proper  font 
It  is  subject  to  be  recorded.  It  la  interesting  to  note  that 
upon  the  recorder* s failur-  to  receive  any  paper  writing  proper- 
ly acknowledged  he  shall  be  subject  to  damage  to  any  person 
injured  thereby.  This  Is  covered  by  Section  11564,  the  pertinent 
parts  of  which  read  as  follows* 

■LIABILITY  OF  JiRCOhDfch  FOR  MLOLfc-T  OF  DOT!.-  If 
any  recorder  to  whom  any  derd  or  other  .rl tlnz. 
proved  or  acknowledged  according  to  law  shell  be 
delivered  for  record;  first,  neglect  or  refuse  to 
make  any  entry  thereof,  or  to  give  a recent  there- 
for, as  required  by  Section  11546;  or,  »•  cond, 
neglect  or  refuse  to  record  such  deed  or  other 
writing  within  a reasonable  time  after  receiving 
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— 


the  #*  me)  * * *he  shall  pay  to  the  party  sggrieved 
double  the  damage s which  may  be  occasioned  thereby, 
to  be  recovered  by  civil  action  on  the  official  bond 
of  the  recorder.8 

Accordingly,  while  civil  liability  Is  placed  on  a recorder  of  deeds 
for  refusing  to  receive  and  record  any  paper  writing  acknowledged 
or  proved  ac .ording  to  law  which  may  be  considered  of  or  concern- 
ing real  property,  yet  no  liability  is  placed  on  him  or  his  bonds- 
men by  this  section  for  erroneously  recording  In  good  faith  an 
Instrument  which  might  not.  be,  strictly  speaking,  subject  to  be 
recorded. 

If  there  is  some  special  Question  respecting  this  Instrument  vfcich 
the  foregoing  does  not  cover,  I shall  be  glad  to  he1  .r  from  you 
further. 


Yours  very  truly. 


HArlvI  0.  fcALThlh,  Jr., 
Assistant  Attorney  General 


APPnOVEXu 


Attorney  General 


BQb/mh 
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RECORDER  OF  DEiJDS — i\ecordablllty  of  instrument  subordinating  lien 

of  deed  of  trust  to  easement — Section  3081,  1931 
Session  Acts,  p.  174 

— — " " 7 "2,/ 

i AO  *.  ‘ J ’ 

^■iay  15,  1933. 


i.ron.  Thomas  A.  Matthews 
Prosecuting  Attorney 
Farmington,  Ml  seouri 

/ear  hr . Matthews: 


SI  nee  rendering  you  an  opinion  on  April  19th  in  regard 
to  the  subordination  of  lien  of  deed  of  trust,  I have  been 
adviced  that  your  recorder  of  deeds  was  Tinder  the  impression 
that  the  original  note  securing  the  deed  of  trust  and  the  deed 
of  trust  itself  should  be  presented  along  with  this  subordination 
of  lien  of  deed  of  trust  and  that  he  should  mark  upon  the  margin 
of  the  record,  the  notes  and  the  dead  of  trust  the  words  "See 

partial  release  dated  I presume  your  recorder  is 

acting  under  the  authority  o£  "Section  5081  Ft.  &.  *o«  19£1,  as 
amended  In  the  Session  haws  of  1931,  at  page  174*  An  examination 
of  this  amendment,  however,  indicates  that  It  ms  the  plain 
intention  of  the  Legislature  to  require  this  notation  to  bo  mad# 
only  whan  some  part  or  parcel  of  the  land  secured  thereby  had 
been  released  from  the  lion  of  the  deed  of  trust*  The  legal 
effect  of  the  Instrument  entitled  "Subordination  of  Men  of  heed 
of  Trust,  ” which  l have  examined,  whore  in  the  Phoenix  Joint  Stock 
L nd  bank  of  Kansas  City  purported  to  subordinate  its  lien  on 
certain  real  estate  in  St*  Francois  County  to  an  easement  grant* 
ed  to  Frank  Sullivan  and  assigns  on  the  asms  property,  la  not 
to  release  any  part  or  portion  of  the  property  from  the  lien  of 
the  deed  of  truat  but  la  simply  the  grant  or  the  acknowledgement 
of  the  easement  right  as  has  been  given  by  the  owners  of  the 
property  and  a subordination  of  the  lien  of  the  deed  of  truat 
to  a "right"  granted.  So  far  as  the  title  holders  of  the  proper* 
ty  are  concerned  the  lien  of  the  deed  of  truat  is  not  changed  in 
any  way. 


If  the  recorder  of  deeds  doubts  that  the  party  making 
this  release  is  the  time  owner  of  the  note  secured  by  the  deed 
of  tnust  he  would  be  ftlthln  his  rights  to  require  the  production 
of  the  note  to  satlafy  himself  as  to  the  right  of  the  Phoenix 
Joint  stock  Land  Bank  to  make  the  release*  However,  it  la  the 
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May  16,  1959. 


opinion  of  thla  office  the  he  could  not  he  required  by 
Section  3081  to  wake  a Marginal  memorandum,  "See  partial 
relsaa*  dated  . recorder."  either  upon 

the  record  or  upon  the  note  or  upon  the  deed  of  trust  secur- 
ing »ald  note. 


Trusting  this  clears  this  up  la  a satisfactory 
manner,  I a m. 


\ ^ 

Sincerely  yours. 


HAHFY  3.  WALTVKR,  JT. 

Assistant  Attorney* General. 


APPROVED: 


ROY  McKITTnICK, 

Attorney  General 
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PEom*KR3  ioEHsica:  is  state  license  good,  in  eaoh  county 
[/  of  state, 

i ini  a sy^  trt  ^ 


June  7,  1933 


A 


y 
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.son,  r-  de  W.  Ntaupin 
i 'ro  ■.  ;uou  ti  ng  t to  rney 
Cnrrol  L County 
C r roll  ton,  Missouri 


FILED 


r5  O 


•edr  sir: 

This  -iewixtiiont  le  In  receipt  of  your  letter  of  May 
38th  with  a request  for  an  o In  ion,  the  ger  one  part  of 
your  letter  will  oh  pertains  to  the  request  Is  set  out  as 
fo  ous: 

•I  would  like  to  have  the  o lnlon  of 
your  office  on  the  construction  to  he 
placed  on  state  pedd  era*  lionises* 

Under  Chapter  98,  H.  3,  1939,  and  par- 
ticularly pec.  13,316,  the  rate  on 
peddlers*  licensee  so  far  as  the  at  te 
Is  concerned,  Is  set  out;  and  by  font 
section  there  Is  aaso  . ranted  ;>ower  to 
the  county  to  levy  an  additional  license 
not  exceeding  the  aniount  levied  for  state 
purposes, * * • 

Is  It  the  o tnlon  of  your  of floe  that 
having  paid  a state  loanee  for  thn  six 
tenths  period  a#  prefer lb  d by  dectlon 
13,318  to  the  state,  that  there  .fter  he 
can  pursue  his  calling  In  any  county  of 
the  et'ite  b j pay.ieat  of  the  county  lloeuse 
In  those  counties  In  whlon  a License  Is 
rep  aired,  or  ooee  he  have  to  procure  also 
an  additional  state  license?  1 have  been 
unable  to  find  any  ide  curi  oases  on  this 
point,  1 will  appreciate  v*  ry  auoh  your 
o lnlon  on  title  subject.* 

Your  ,uery  calls  for  the  Oun  J troct Ion  of  Chapter  98 

R,  S.  Me.  i93i*,  and  particularly  13310  R.  U.  Mo.  1939,  which 
section  la  as  follows: 
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•There  a i Kill  be  levied  •aid  paid  oa 
all  peddle***  licenses  a at.  te  t x of 

the  followlitg  rates i 

First,  If  the  peddle*  tranul  and  carry 
his  goods  on  foot,  3.00  for  every  period 
of  six  months. 

second,  If  one  or  more  hordes  or  other 
beast n of  burd  n,  JIO.'O  for  very  period 
of  six  months. 

T.  Ird,  If  ih  cart  or  oth  -r  land  oar  lags, 

*30.00  for  uv  ry  period  of  elx  months, 
and  euo  . lloen  e may  be  renewed  at  the 
expiration  of  the  first  license  for  a 
period  not  greater  than  six  months  on  the 
payment  of  ^3.00  per  month,  the  mu»ber  of 
ixmths  to  be  ^peolfled  In  such  license. 

fourth.  If  any  boat  or  other  river  vessel, 
at  the  rate  of  91.00  par  dey  for  any  period 
not  less  tli  m five  days,  and  such  licence 
...ay  be  renewed  at  the  expiration  of  the 
first  11  cense  for  any  pair iod  not  forester 
tiian  lx  lontiis  on  peynwat  of  fifty  cants 
a day,  the  number  of  d.ya  to  be  specified 
In  such  license.  A-iy  county  court  -ay  by 
an  order  of  reo  rd  retire  all  peddl  re 
doing  business  in  tlieir  oounty  to  pay  a 
license  tax  not  greater  than  that  levied 
for  state  pur  pose.  " 

We  find  from  the  reading  of  the  bovo  sootlon  that  the 
statute  authorizes  the  State  to  licence  pe  'lera  at  curtain  rates 
as  set  forth  In  the  al>ove  soot  Ion.  And  then  In  the  last  sentence 
of  s Id  section  discretions*  power  is  glv  n th-  county  court  by 
an  order  of  record  to  require  all  peddlers  doing  business  In  their 
county  to  pay  on  additional  license,  whlo  < lloenee  tax  nay  not  be 
(-router  than  that  levied  for  .state  purposes. 

section  13314  R.  a,  Uo.  1939,  provides  for  the  different 
moans  of  transportation  the  >«ddlr  taay  use. 

-action  13315  R.  d.  Ho.  1939,  requires  the  oounty  clerk 
to  Issue  the  peddlers  license  of  the  several  kinds  and  deliver  sane 
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to  the  county  coll 0060 r and  charge  th>  collector  therewith. 

Pact ion  13315  R.  d.  Mo.  1939,  provides  for  the  maimer  of 
©t tie;  lent  by  the  county  collector  with  the  county  court  for  the 
licensee  issued  and  delivered  and  also: 

**  * •Raid  court  shall  cause  the  ?v  *,unt 
thus  olvaged  gainst  such  ©oi  eotor  to  be 
certified  to  the  state  auditor. * 

beat  ion  13313  ft.  3.  Mo.  1839,  fixes  the  rate  for  e?ieh  differttit 
means  of  transportation. 

The  eounty  001  octora  of  the  respective  counties  are  the 
authorised  rep- eseutatl vea  of  the  state  in  the  ool lection  of  the 
bedell  or  o license  tax.  FTwia  the  reading  o#  the  above  nest  ions  and 
the  naming  of  the  license  & dtste  tax,  and  further  waking  pro  vis!  n 
for  county  licence  tax  In  the  last  sentence  of  13313  ti,  3.  Ko.  1929, 
vhlen  provision  le  00  follows! 

**  * * *ay  county  court  ii»y  by  an  order  of 
record  require  all  peddlers  dolii.  business 
In  their  county  to  pay  a 1 loanee  tax  not 
greater  than  that  levied  for  state  purposes. * 

It  la  our  o lnlon  thut  If  a ^ Idler  pays  a state  license  for  the 
six  laonths  period  as  prescribed  by  section  133  8 supra,  to  the  county 
collector  for  the  state,  that  thereafter  he  may  pursue  his  celling 
in  ea©n  aiid  every  county  of  the  .it  ate  by  cuaplyin  with  the  addition- 
al county  license  tax,  if  the  county  Court  he  exercised  Its  dis- 
cretionary powers  and  fixed,  a county  rate  by  an  order  of  record  as 
provided  by  section  13316.  The  statute  do- a not  conte  pi  te  that  a 
peddl  r ay  more  than  one  state  license  tax  for  the  six  raonth  period, 
nd  hb  Is  not  required  to  pay  a tate  license  tax  in  each  comity  of 
the  dtute  while  he  iris  a state  \icen.te  tax  In  full  force  and  effect 
Issued  by  the  comity  coll  ector  or  one  c unty. 


Yours  very  truly. 


OOVSbn  . H >ITT, 

Assistant  Attor  ney  Won  ral. 


AmfcjVw  a 

At  torney  3c-a  riu V 


emum 


Tnall'CLM  3SftD  L h:  Sale  without  labels  Is  violation  thereof 
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Hon*  Jewell  I iyes 
oeret  ry  of  Jt  te  Bo::rd  of 
Jefferson  City,  Missouri 


I have  your  letter  of  June  2nd,  1933  requesting  an  opinion 
as  to  whether  or  not  it  is  o violation  of  the  uniform  seed 
law  to  sell  twenty  bushels  of  Lespedeza  without  having  the 
some  properly  labeled. 


For  the  purpose  of  this  opinion,  I assume  that  Lespedeza 
comes  within  the  definition  of  grlcultural  seed,  as  set 
forth  in  Section  12602  R.  J.  1929,  and  that  the  containers 
of  such  soed  was  in  excess  of  ten  pounds. 


Section  12G10  n*  S.  1929  defines  the  unlawful  act  of  per 
sons  in  the  following  language  1 

"It  shall  be  unlawful  for  any  person,  firm 
or  corporation  to  sell,  offer  or  expose  for 
sale  within  this  state  any  agricultural 
seeds,***  for  seeding  purposes  within  this 
state  without  complying  with  the  require- 
ments of  this  article.’1 


The  article  above,  referred  to  is  rticle  16  of  Chapter  07 
R,  3.  of  Missouri  1929,  This  is  the  article  on,  'Uniform 
eed  Law. " 


tfe  call  your  attention  to  the  part  of  the  provisions  section 
12611  R,  S.  1929,  which  is  s follows: 


"Jvery  violation  of  the  provisions  of  this 
article  shall  be  deemed  a mis  do  me  nor  punish- 
able by  a fine  not  exceeding  one  hundred 
dollars, 


Section  12603,  it,  S.  1929  as  set  forth  in  rticle  16,  provid 
that  all  such  agricultural  seeds  sh-.  _1  be  properly  labeled . 
and  the  statute  sets  out  in  detail  what'  the  l:’bol  shall  con- 
tain.  This  label  requirement  applies  to  all  sales  either, 
public,  private  or  auction  soles,  when  this  seed  is  sold  for 
seeding  purposes,  except,  when  such  seeds  are  rrown  and  sold 
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by  the  rrowor  on  his  own  premises  or  furrc  where  the  seed 
was  grown.  It  also  appears  that  tHe  sale  of  this  Lespedeza 
seod  does  not  oome  within  the  exemption  set  out  in  ection 
12606  R.  S.  1929. 

It , therefore , appears  that  t' o salo  of  the  above  seed,  under 
the  above  conditions,  was  a violation  of  the  uniform  seed 
low*  action  12611  R.  • 1929,  among  other  things,  provides: 

"The  prosecuting  attorney  of  any  county 
or  the  city  attorney  of  any  city  in  which 
formal  complaint  arises  may  file  proceed- 
ings under  this  artl  le," 

All  violations  of  the  uniform  seed  law  should  be  properly  re- 
ferred to  the  proper  local  authorities  for  prosecution. 


Yours  very  truly, 


FRANBX:  . [KAGAN, 

r.siatant  ttorney  General 


PPHOYED: 


pcy  ‘‘cKirricr 

Attorney  General 
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Interpretation  of  a actions  9470  nd  9474  R.  3.  Mo. 

1939. 


July  3;.,  ,933 


Hon.  Thomas  A.  tiathews 
Prosecuting  Attorney 
;t.  Francois  County 
F rating  ton,  Ml a sour! 


FILED 


Dear  iir* 


This  department  la  in  receipt  of  your  letter  of 
July  10th,  Jf herein  yo  enclosed  bulletin  or  circular  sent 
your  County  duperin  cadent  by  the  H norab  _e  Ch  -rlea  A.  Lee, 
3t  ate  duperintendent  of  schools.  In  order  that  we  say  fanve 
a complete  record  your  .et  or  is  noted  -ia  follows* 


*1  Inclose  herewith  a oo  >y  of  ciroul  jr 
letter  under  date  of  June  16th,  by  Ch&a. 

A.  cec,  irate  Super  into  a*  lent  of  schools, 
therein  he  gives  it  as  his  o tuion  that 
C utnt.,  super  in  t undent  s are  not  required 
to  uviorse  with  eav.iaatlon  sec  -nd  grade 
certificates  from  othr  count la  in  this 
at  ;. to  unless  said  certificates  ^ere  issued 


on  state  grades*  I ta  utterly  unable  to 
find  that  the  haw  gives  Hr.  lee  any 
authority  whatever  for  rei*  i-earlsg  such  an 


o inion.  Under  Section  470  H.  3.  1909, 
County  superintendents  are  given  authority 
to  issue  second  g ade  cart!  ic  tee  on 
county  g odes.  It  la  true  th  t applicants. 
If  they  prefer,  may  have  their  papers  graded 
by  the  it  to  an  - >er  i n c endec  t , but  ihla  i a 
pur  ly  o ptioaal  wi th  th  applicant.  , ec t Ion 
S474  r ads  In  part  s follows* 


•Provided,  th  t the  C uuty  superin- 
tendent taust  endorse  without  exarcln  tion 
second  grade  certificates  from  other 
count i c in  this  state  on  the  payment 
of  a f e of  One  Dollar  and  Fifty  Cents, 

( 1.50) ; onu  such  sec  ad  grude  cer- 
tific  te,  when  tnus  in.  creed  by  the 
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the  C.unt y duperlnte.ident,  shall 
entitle  the  holder  thereof  to  all 
the  right  and  privileges  granted 
under  and  by  teacher's  certifi- 
cate Issued  by  such  superintendent 
under  a regular  examination;  to. ' 

I am  utterly  unable  to  find  any  support 
for  the  tat e Superintendent1 a contention 
th  it  County  duperlnt  a enta  a e r qulred 
to  endorse  only  ?aoond  gr  :-.de  oe  tl  r lo  tee 

Issued  on  so-called  a "e  gr  ides. 

Unless  you  can  ee--  fit  to  Issue  an  o Inlon 
contrary  to  the  o ini  a set  forth  by  the 
it  te  dup  rlnt  ent  In  the  circular  Issued 
under  date  of  June  10,  to  all  County  :>up»r- 
inten  :enta,  hundreds  of  appj.leoat'i  from  the 
oov  r :1  counts  a In  this  state  who  hare 
taken  th.  examinations  In  good  faith  ahd 
have  secured  second  gr  de  certificates 
will  bn  compelled  to  give  up  teaching 
positions  i iroari . scoured  In  other  counties 
for  the  soliool  year  beginning  next  ep~ 
t ember.  * 

Hie  State  Superintendent  in  hlo  bulletin  undert  kee  to 
give  hie  interpretation  on  tho  following  questions! 

**  • • 1*  Ie  the  second  grade  county 
certificate  v lid  only  in  th*  county  in 
which  It  is  leouedT 

2.  Must  a seoond  g ado  county 
oertlflo  tc  be  In  lor sed  In  oountles  oth  r 
th  n the  one  in  which  It  was  Issued? 

In  newer  to  thee  uo at lone  this  Dap  rt- 

ment  advises  as  follows:  dec t Ion  ^470, 
devised  jehool  waws  of  Ml  aouri  1931,  In 
p rt  -aye: 

"A  third  goade  shall  be  valid  for 
one  y or  ;-nd  seoond  gr;wle  for  two 
years  in  th*  county  for  '-srhloh  they  ore 
luoued  and  the  first  grade  for  three 
years  in  the  state.  * 


Hon.  Thomas  i,  Mathews 


July  25,  1935 


Tran  this  statement  it  seams  evident 
that  the  second  grade  certificate  re- 
ferred to  Is  not  valid  In  other  counties 
in  the  state.  If  It  were,  the  law  would 
have  included  It  in  the  statement  long 
with  the  first  grade  certifies to*  This 
-apartment  holds  that  the  above  is  true 
Then  the  second  grade  county  certificate 
is  1 netted  on  county  grades* 

action  9474.  Revised  ohcol  laws  of 
Missouri  1951,  says  in  parti 

• ♦♦•Provided,  that  the  county  sup- 
erintendent mist  indorse  without 
examination  second  grade  certificates 
from  other  counties  In  this  state 
on  the  payment  of  a fee  of  one  dollar 
and  fifty  cents ; *♦*• 

The  Department  holds  that  this  section  is 
not  In  conflict  with  -action  9470.  hen 
a per sen  holds  a second  erode  certificate 
which  has  been  issued  on  state  grades  the 
above  soot ion  applies,  and  said  certifi- 
cate must  be  endorsed  in  other  counties 
than  the  county  In  which  It  was  issued. 

The  seeming  conflict  of  the  above  sections 
disappear  when  in  the  one  ease  the  cer- 
tificate Is  Issued  on  county  grades  and 
In  the  other  case  when  t o certificate  Is 
issued  on  state  grades. n 

In  the  last  analysis  you  desire  to  know  whether  the  -tats 
Superintendent  Is  correct  in  his  contention  that  the  County  Super- 
intendents of  other  Counties  ore  required  to  endorse  only  second 
grade  certifies  toe  Issued  on  state  grades.  To  begin  with  we  quote 
section  9470  R.  S.  Mo.  1929,  Insofar  as  it  is  pertinent: 

’’The  county  superintendent  of  public  schools 
shall  hove  authority  to  examine  teaohers  and 
grant  certificates  of  qualification  to  teach 
in  their  respective  counties  or  in  the  state. 

Three  public  examinations  of  two  days  each 
shall  be  held  during  the  year  on  the  first 
Fridays  and  the  succeeding  Saturdays  in 
Marsh,  June  and  August,  at  such  pi  c©  oar 
places  in  the  county  as  the  county  superin- 
tendent of  schools  may  designate.  Said 
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ex  ltlntlns  shill  be  c nucted  by 
said  county  superlni.enueat  of  public 
schools,  or  by  some  one  duly  authori- 
zed by  bin  to  ounduot  them,  All 
lumtloaa  given  In  g id  examination 
shall  be  prepared  and  furnlnhed  by 
the  State  superint undent  of  publlo 
schoole,  Certificates  i sv'ued  by  ould 
county  superintendent  of  public  school  a 
shall  be  of  three  grades.  Third  grade 
ehal  - be  va  Id  for  one  y ar  rind  second 
ftr.u&i  for  $wo  years  i&  ouuntyTor 
which  they  are  Issued  nd  fir  at  grade 
for  Three  y ara  la  tSc  state,*  • •• 


e then  consider  section  471  ft,  3,  Ho,  1939,  entitled 
'Grading  of  examination  papers  by  state  superintendent  of  public 
soboola,1  which  is  as  follows! 


"The  county  super in .endent  of  pubilo 
schools  shall,  in  accordance  with  a 
system  prop.  Jed  nd  oubnltted  by  the 
st  te  superintendent  uf  public  clioole, 
give  each  applicant  writing  In  the  exam- 
ination a number  by  whloh  number  alone 
the  papers  of  a id  app. leant  shal  be 
marked  and  ues Ignat ed*  Paid  county 
superintendent  shall  keep  an  accurate 
record  of  the  number  given  to  each 
applicant.  Within  three  days  after  the 
close  of  each  r gul  x examination,  the 
county  superin vroadent  of  publlo  schools 
shall  forward  to  th . state  superintendent 
by  express  or  r*  gist  red  anil,  all  the 
papers  of  all  applicants  for  flT3V 
Wadr'oeTtTrTe  tea  ttd  VUWr 

apffXc^ta'  who  aEairec^g*"tEoir-  .apere 
'to‘V-‘  na'nt  To'~tIT'j'  Tt  to  aMpSrTHyni  .TTTvty 


From  thlc  action  we  find  th  t th*--  county  superintendent 
may  grade  the  papers  or  if  the  applicant  io  desires  he  may  request 
that  the  State  Depart,  cut  grade  hie  papers.  The  suuposed  object 
of  this  being  that  in  the  vent  the  applicant  prefers  or  pee  not 
h ve  faith  In  the  county  superintendent* a biilty  tog  ode  the 
*pera  or  to  treat  him  fulxly,  he  than  hue  the  right  to  request 
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the  State  to  grade  his  p pors.  The  question  arises,  ; hut  advantage 
or  wh  t ils  advantage  -cor  5 to  the  app... leant  by  r ason  of  the 
State  grading  ala  papers?  He  have  examined  the  statutes  tbeeourhly 
and  *«  find  no  advantage  or  disadvantage  lu  the  pepera  being 
graded  by  the  state.  The  Count/  Superintendent  Issues  a second 
grade  certificate  Irrespective  of  hethor  or  not  he  or  the  *t?ite 
Superintendent! a office  grades  the  p pore.  Then  the  hoi  lor  of 
■-  second  grade  certificate  Is  in  the  some  position  as  the 
applicant  -»hoee  ppor  a have  been  graded  by  the  county  superinten- 
ent. 


e nozt  cone  to  the  rue  at  ion  of  reoo  not  lng  th  t portion 
of  section  470  which  is  an  follows: 

"*  * * Third  grade  shall  be  valid  for  one 
year  and  gaoonu  grade  for  two  years  In 
the  county  for  which  they  re  Issued. * 

3ith  doc t Ion  9474  R.  3.  Mo.  1939,  whlc  pertinent 
portion  reads  as  follows: 

"Provided,  that  the  county  super  In  tenant 
iau.it  indorse  without  o raj nation  second 
grade  oextifioats  fra  a other  counties 
In  this  state  on  the  ;>'  ynent  of  a fee  of 
one  dollar  and  fifty  osnta;  ami  such 
second  grade  certificate,  ’.-hen  thus  in- 
dorsed by  the  c.unty  superintendent,  shall 
entitle  the  holder  thereof  to  all  the 
right i and  privileges  granted  under  and 
by  a teacher* s certificate  lisued  by 
such  superintendent  under  a regular 
examination,  f-nd  'hall  not  be  revoted**** * 

In  the  case  of  state  ex  rul . Gona.au  v.  Offutt,  Super  lm* 
te  dent  of  .eubilo  schools,  36  3.  V.  (and)  831,  wherein  th  -ueetlon 
of  a demurrer  w s raised  as  to  the  sufficiency  of  the  p tltion, 
the  Court  rea.ly  decided  the  ueati m presented  b th  two  sections 
quoted.  The  opinion  by  the  court  la  In  part  as  follows: 

"•  * *>?e  think  .an  examination  of  tho  whole 
act  discloses  th  t the  first  portion  of 
lection  1136.  is  not,  a*  a natter  of  f ct. 

In  oonfllct  wltn  the  proviso  because  it 
only  requires  the  county  superintendent 
to  grade  the  applicants  for  certificates 
to  teach  in  the  schools  under  his  juris- 
diction, or.  In  other  words,  that  the 
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superintendent  la  to  grade  those  who 
may  apply  for  authority  to  te  oh  in 

hio  jurisdiction  or  wh.>  may  apply  for 
certificates  in  the  Jurisdiction  of 
which  he  is  th  . ;up.rtnt en  ant  In  charge, 
evidently  lot  ending  th  t th-  appi leant s 
need  not  go  to  con*  other  jurl miction 
here  perch  noe  they  may  subse  uently 
be  employed.  It  nowhere  requires  -uch 
an  examination  be  made  by  the  super- 
intendent of  schools  loo  tel  where  the 
te  cher  iaay  act  laliy  t oh.  Title 
construction  la  borne  out  by  the  pro- 
vision of  section  11368  that  1 the 
county  superintendent  of  .ubiio  schools 
Khali  have  authority  to  examine  te  c era 
nd  grant  certificates  of  qualification 
to  te  c in  their  respective  counties 
or  in  th  st  te. * If  they  h w 
authority  to  examine  and  g <nt  oerti- 
fio  tes  of  (niall  float  Ion  in  th.*  state, 
now  o ji  It  be  aid  that  they  are 
ilia  ted  to  granting  certificates  to 
appllc  nta  ’-  ho  is  y te  oh  vrithln  the 
jurisdiction  of  the  respective  super- 
intendents? This  construction  Is  also 
sustained  by  th>-3  provision  of  section 
11381  that  second-grade  certificates 
shall  be  renewed  onoo  without  ejeuai nat- 
ion. If  the  respondents  contention 
were  correct,  it  would  wake  little 
differ ence  whether  the  proviso  was 
construed  • o it  prevloualy  r ad  or  .s 
it  now  roads,  because  the  county 
sup  rinten  ant  lthln  whose  jurisdiction 
a teacher  might  be  engage.,  to  serve 
would  be  privileged  to  dec  ine  to  in- 
dorse in  every  inet  nee  iud  thus  rentier 
nw.atory  the  ro vision  for  i odor seneKt 
of  sec  >nti-grade  certificates  Issued  from 
othox  counties  of  the  st  te. 

The  forego  in*  view  reu.ers  the  hole 
section  harmonious,  aid  would  eeem  to 
recount  both  for  the  eh  nge  of  *may' 
to  ‘oust*  in  the  proviso  and  the  dditlunal 
rovlslon  th  t * suoh  seoond  grade  oe  tlflcate 
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when  thus  indorsed  by  tbs  county  -uporin- 
teudcnt,  shall  entitle  the  holder  thereof 
to  ell  the  right a and  privileges  granted 
under  and  by  a ter cher* e certificate  Issued 
by  such  super in  cadent  linger  a regular 
examination,  and  shall  not  be  revoked  unlens 
specified  charge  ; be  node  and  filed  vrith  the 
county  superintendent,  notice  thereof  be 
given  and  an  impartial  hearing  he  hod  the  eon, 
ae  is  fully  provided  for  In  section  1 .364. * 

despondent  says,  however,  that  this  con- 
struction would  work  an  absurdity,  because 
it  would  of  necessity  require  the  super- 
intendent of  i ae  county  to  aooept,  against 
his  judgment,  the  judgment  of  the  superinten- 
dent of  another  county,  nd  therefore  that 
it  Is  reason' bl  i to  believe  that  the  change 
from  'say'  to  •lauat1  was  through  a clerical 
error,  but  that  1b  entirely  speculative  and 
1b  not  In  accord  1th  That  seems  to  hvo  been 
the  intention  of  the  Le  1 si  attire  when  Con- 
sidered In  the  light  of  the  other  provisions 
of  the  st<  tutc.  We  a e boua  to  construe 
statutes  as  written,  without  regard  to  the 
results  of  the  construction  or  the  wisdom  of 
the  law  aa  thus  construed.  3t&te  ex  rel.  v. 
Wild  r,  306  Uo.  541,  .49,  105  3.  W.  ;72. 

but,  further,  the  statute  in  section  li364  ixe- 
■ or ; b; s a remedy  If  tho  ;uperln  erulent  to 
whom  tho  certificate  Is  presented  for  lndorse- 
ent  Is  not  satisfied  as  to  the  qualifications 
or  aural  character  of  the  app.lo  nt. 

Respondent  further  c ntenus  that  the  waning 
to  be  ascribed  to  tho  word  ’laist*  In  the 
proviso  is  that  without  Indorsement  it 
shall  not  be  effective  In  the  county  where  the 
teroher  la  about  to  engage  In  her  work.  If 
the  r .3  -ondent  is  correct  In  this  contention, 
then  tho  entire  effect  of  the  proviso  Is  de- 
stroyed because  In  ev  ry  case  the  superintend- 
ent to  .vhoa  such  certiflc  te  as  presented, 
as  we  h vc  air'  ;uiy  stated,  would  have  the 
prlvll  ge  of  refusing  to  Indorse  the  same 
unless  the  applicant  took  tho  prescribed 
examination  under  him. " 


‘ton.  Thorana  A.  Mathews 


July  35,  1933 
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Prota  the  foregoing  o lnlon  It  Is  the  opinion  of  this 
department  that  the  County  iup  rlnten  *ent  of  a county  should 
not  turdce  any  di sort ml nation  in  Indorsing  a eecu nd~gr  -.de 
certificate,  issued  by  tho  school  superintendent  In  another 
county.  Insofar  as  the  question  of  whether  the  applicant's 
examln  tlon  papers  hare  been  graded  by  the-  Plate  or  a County 
itu  jer  in  ten- lent. 


Your;,  very  truly. 


Qw.IV  « Vi.  jfOL<£N, 

vast at  nt  Attorney  Cun  r 1. 


apphovjcd: 


koY  HoKI  T tY<;K," 

Attorney  Cen  ral* 


0 Hi  MM 


EEER  BILL:  Y/ine  containing  3,2%  alcohol  can  not  be 

legally  sold  In  Missouri* 

/ 


August  3,  193S 


Honors bid  Thomas  A*  J.  Mastln 
Prosecuting  Attorney 
Kansas  City,  Missouri 


Dear  Mr*  Mastin: 

This  Department  acknowledges  receipt  of  your 
letter  dated  June  23,  1933,  as  follows: 

"Mr*  Iterance  Goodwin,  of  this  city, 
has  made  inquiry  of  this  office  as  to 
the  legality  of  the  sale  of  wine  con- 
taining 3.2  per  cent  alcohol* 

Would  you  please  give  us  your  opinion 
as  to  whether  or  not  It  would  be  legal 
to  eell  5*2  per  cent  wint  in  tho  State 
of  Missouri*" 

As  of  July  2b,  1955,  this  apartment  issued  an 
opinion  addressed  to  Dr*  M*  0*  Heine,  Food  and  Drug  Supervisor, 
Jefferson  City,  Missouri,  In  which  it  was  held  that  wine  con- 
taining 5.2  per  cent  alcohol  can  not  now  be  legally  cold  In  the 
State  of  Mi  a sour 1,  except  for  medicinal  and  sacramental  purpose# 
under  a permit  to  make  such  sals,  a copy  of  which  opinion  we  are 
Inclosing  you  herewith* 


Very  truly  yours. 


GILBERT  LAMB 

Assistant  Attorney  General* 

APPROVED* 


Roi  vansmm 

Attorney  General* 


GL:LC 

Inclosure 


T' 
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COUNTY  COLLECTOR 


May  not  collect  over-payment  of 
taxes  from  County  Court. 


A 


V 


October  4,  1933 


honorable  Thomas  A.  .4a thews 
Prosecuting  Attorney 
St.  i rancols  County, 
Farmington,  ulssourl 


Dear  Sir: 


This  Department  Is  In  receipt  of  your  letter  of 
September  29,  in  which  you  request  an  opinion  from  tills 
office  as  to  the  following  state  of  facts! 

"I  am  herewith  Inclosing  an  agreed 
statement  of  facts  with  reference 
to  a claim  of  Ed.  orewer,  loraor 
Collector  of  tills  County,  for  the 
sum  of  $1319.23,  which  Is  the  am- 
ount found  to  be  due  him  according 
to  the  statement  of  facts  and  audit 
suppl led . 

X would  Ilka  very  well  to  have  an 
opinion  from  your  Office,  advising 
mo  as  to  whether  or  not  the  County 
Court  should  pay  or  settle  tills 
claim  with  d*  ^rewer* 

1 would  like  to  have  this  opinion  by 
October  7,  1933,  and  at  which  time 
X would  ask  that  you  return  the  In- 
closed statement  of  facta  together 
with  the  audit. 

Thanking  you,  I remain 


Honorable  Thomas  A.  thews 


a- 


October  4,  1933 


According  to  theagreed  state  ent  of  loots  In  this 
case  the  claimant,  J . Ed*  ore we r,  as  county  collector  over* 
paid  the  State  of  Missouri  the  proportionate  part  of  the  taxes 
collected  In  St*  .rencols  County  during  his  tern  of  office,  the 
sum  of  $1,319.23  and  that  said  over- payment  to  the  state  was 
not  discovered  until  the  filing  of  the  audit  by  the  State  Audi- 
tor In  the  of flee  of  the  county  clerk* 

Saotion  9935  K,  S,  t,.om  1929,  provides  for  the  col- 
lector's carmlsai  ons.  The  theory  of  this  statute  Is  that  the 
collector  should  report  his  corniest  on  in  hie  settlements  and 
It  Is  his  privilege  and  duty  to  retain  the  eomlssi ons  allows 
by  law.  The  coimty  court  did  not  allow  his  commissions  but 
the  law  allows  them  on  his  settlements  and  statements* 

In  the  case  here  under  consideration  we  find  that  the 
collector  over-;>ald  the  Rtato  of  -ilssourl  hie  proportionate  part 
of  the  taxes  collected  in  St*  -Ttncoie  County  aurln  his  term  of 
office,  the  sum  of  31,319, 23*  The  question  now  Is  whether  or 
not  the  county  court  lias  the  power  to  refund  thie  money  to  the 
collector* 


In  the  leading  case  of  Hath cock  v.  Crawford  County, 
200  „!o.  170,  plaintiff  was  collector  of  Crawford  County,  his 
term  expiring  on  December  19,  1902.  He  resented  a written 
statement  of  account  to  the  County  Court  of  Crawford  County, 
claiming  thereby  that  the  county  was  Indebted  to  him  for  flva 
per  cent  commission  on  Lack  taxes  which  commission  he  alleged 
he  had  paid  over  through  a "mistake  of  facts"  and  which  he 
demanded  paid  back*  The  court  held! 

,;Tha  question,  then,  comes  to  thief  Having 
without  duress,  misrepresentation,  or  any 
• form  of*  imposition  or  fraud  on  the  part  of 
defendant 's  agent,  the  county  court,  volun- 
tarily paid  this  money  Into  the  county 
treasury  on  the  theory  It  was  tax  money  and 
belonged  to  the  county  treasury  - that  ha 
had  but  rendered  unto  Caesar  the  things  that 
were  Caesar's  - can  he  recover  It  back,  or 
nust  lie  abide  the  event?  Courts  have  been 
extremely  loilent  In  seeing  a mistake  of 
fact,  as  distinguished  from  a mistake  of 
law,  but  plaintiff  has  produced  no  case  an 
all -fours  with  tills  one.  To  the  contrary, 
there  is  a live  line  of  controlling  deci- 


Honorable  Thomas  A.  dathows 
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Octobor  4,  1933 


slons  holding  that  under  such  d record, 
the  mistake  Is  not  of  fact  but  of  lav, 
and  that  r.oney  so  paid  voluntarily  can- 
not be  recovered  back.  (Claflin  v*  tfci'o- 
nough,  33  Mo.  413,  and  cases  cited; 

Mathews  v.  Kansas  Cl ty,  80  o.  231, and 
cases  ci  ted;  Needles  v*  uurk,  81  do.  569; 

Price  v.  still  ,87  J*o.JT78 ; Norton  v.  Hl$i- 
lcymai:,88  Mo*  (523;  State  ex  rel .Scotland 
County  v.  wing,  116  Ho*  129, and  ca roe 
cited;  State  ex  rel  v.  Shipman,  125  to. 436; 

Corbin  v.  Adair  County,  171  ko.  385;  Caitp- 
bell  v.  Clark,  44  >io.  App.249;  State  ex  rel 
v.  £ tone street , 92  Mo*  App.  214.)  " 

"here  plaintiff  had  the  money,  lie  (mis- 
judging the  law)  voluntarily  parted  with  It 
without  solicitation,  misrepresentation, 
duress,  fraud  or  undue  Influence,  and,  as 
he  node  hie  bed,  so  he  must  lie." 

In  the  case  of  State  ox  rel.  duohanan  County  v . hulks, 
296  .‘o.  614,  1.  c.  624,  the  court  In  following  the  Hethcock  case, 
said; 

"hulks  understood  that  .9000  was  the  maxi- 
mum of  commissions  and  fees  he  was  entitled 
to  retain  in  any  one  yesr.  Acting  on  that 
construction  he  had  paid  to  the  county 
treasurer  ^4001.80,  the  four  por  cent  cam- 
Isslons  on  the  delinquent  and  back  taxes  for 
tlie  three  years,  1911-12-13.  This  war,  a vol- 
untary payment  and  If  ho  "da cons trued  tho  stat- 
ute It  was  a mistake  of  law  and,  rot  of  Yact, 
and  he  is  not  entitled  to  recover  t:.c  pc ynont 
from  the  county.  The tax  levy  of  each  year  is 
made  to  meet  the  expenditures  of  that  particular 
year.  Under  our  scheme  of  taxation  each  year's 
levy  le  nade  to  meet  'the  conditions  of  the 
county  treasury  and  current  demands  of  the 
county's  business  and  plaintiff  may  not  disturb 
tho  county  treasury  of  Crawford  County  unless 
he  is  warranted  In  so  doing  by  the  strict  law. 1 
(liethcock  v.  Crawford  County,  200  do.  170,  177; 

Dameron  v.  Hamilton,  264  -o*  103,  121.)." 


honorable  ilioamo  4a thews 


~4' 


October  4,  1933 


In  view  of  the  foregoing,  it  Is  the  opinion  of 
this  office  that  the  fo rater  collector  of  St*  Francois 
County  cannot  recover  the  oven- payment  of  $1,319*23  from 
the  county  court,  and  that  the  county  court  cannot  legally 
pay  or  settle  tills  claim  with  the  former  collector* 


Hespoctf ully  eub^iit  ted. 


JOHK  W*  HOFI  MJH 

Assistant  Attorney  General, 


APPhOVhh* 


ROY  HohlT  HICK 

Attorney  iJeneral* 


JKHlLC 


SCHOOL  DISTRICTS:— Where  single  owner  owns  land  located  within 

three  different  school  districts,  county  clerk, 
in  assessing  the  amount  of  school  taxes,  should 
take  thevalue  of  the  land  located  in  each  dis- 
trict, in  arriving  at  the  amount  of  taxes  due 
each  school  district. 


Ifr.  Thomas  A.  Mathews, 
Prosecuting  Attorney, 
Farmington,  Missouri. 

Dear  Sir: 


p 

o 

October  30,  1933. 


FILED 


We  are  acknowledging  receipt  of  your  letter  in  which 
you  inouire  as  follows: 

“At  the  request  of  our  County  Court,  Assessor 
and  Flat  River  and  Ssther  Scnool  Districts,  I 
herewith  write  you  with  the  view  and  purpose  of 
obtaining  an  interpretation  of  Sections  9260, 

9361,  9780,  9792,  9805  and  9876,  Revised  Statutes 
of  the  State  of  Missouri,  for  the  year  1939,  In 
reading  those  sections,  tiro  points  will  arise,  and 
on  which  we  would  like  to  have  your  opinion. 

First:  How  shall  the  County  Clerk  extend  and 
assess  the  amount  of  school  taxes  on  receipt  of 
the  estimates  of  the  various  districts.  For 
illustration,  if  a man  owns  1000  acres  of  land, 
and  which  is  assessed  by  the  Assessor  at  a certain 
▼slue  and  assessed  valuation,  and  300  acres  of 
this  tract  of  land  is  in  school  district  No.  1, 

300  in  school  district  No.  3,  and  500  acres  in 
school  district  No.  3,  should  the  valuation  be 
carried  out  accord ing  to  an  acreage  value  or  accord- 
ing to  a real  valuation  of  each  acre  in  each  school 
district. 

It  seems  that  our  County  Assessor  has  arbitrarily 
outlined  to  the  County  Clerk,  what  he  considered 
a fair  valuation  of  the  number  of  acres  of  the 
individual  owner  in  each  school  district,  and  upon 
this  certified  valuation  of  the  County  Assessor  to 
the  County  Clerk,  that  the  County  Clerk  has  used  in 
carrying  out  and  extending  the  taxes.  Or  should 
the  County  Clerk  have  carried  it  out  according  to 
the  acreage  value  based  upon  the  total  assessment 
of  the  1000  acre  tract.* 

We  have  examined  the  sections  of  the  statutes  to  which 
you  call  our  attention  and  do  not  believe  that  any  of  them 
throw  any  light  upon  the  question  which  you  ask.  You  inquire 
as  to  how  to  assess  the  amount  of  school  taxes  due  several 
school  districts  where  the  several  districts  together  encompass 
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Oatober  20,  1933. 


Sir.  Thomas  A.  Mathews , 


a tract  of  land  owned  by  one  individual* 

'*e  shall  attempt  to  answer  your  inquiry  by  using  the 
example  given  inyour  inquiry*  You  state  that  if  a man  owns 
1000  acres  of  land  whloh  is  assessed  by  the  Assessor  at  a 
certain  value,  and  200  acres  of  this  land  is  in  district  No* 

1,  300  acres  in  district  No,  2,  and  500  acres  In  district  No, 

3,  should  the  valuation  be  oarried  out  according  to  the 
acreage  value  or  according  to  the  real  valuation  of  each  acre 
in  the  school  district.  As  we  understand  the  law,  each  school 
district  is  entitled  to  the  school  taxes  on  the  valuation  or 
assessment  of  the  land  found  and  located  within  its  particular 
district,  we  do  not  understand  that  any  district  might  increase 
the  valuation  of  land  in  this  district  by  taking  into  consider- 
ation properties  located  outside  of  the  district.  Such  being 
true,  we  are  of  the  opinion  that  if  there  are  300  acres  of  land 
belonging  to  t:ils  tract  in  district  No.  1,  that  the  valuation 
upon  which  the  school  taxes  for  that  year  for  that  district 
should  be  assessed,  would  depend  upon  the  actual  value  of  the 
300  acres  located  within  the  district. 

Taking  the  example  which  you  gave  in  your  inquiry, 
assume  that  the  Sntire  1000  acres  is  wotth  & 0,000.  Assume 
also  that  upon  the  500  acres  are  located  the  imp  rove  men ts  and 
that  the  500  acres  are  worth  #7,000.00;  that  the  300  acres  are 
worth  $1,000.00  and  the  300  acres  are  worth  $3,000.00.  If  it 
were  possible,  in  waking  the  assessment  in  district  No.  1 for 
the  300  acres  to  include  a value  which  was  located  in  district 
Nos.  3 and  3 for  the  nurrose  of  raising  taxes  in  district  No. 

1,  then  the  taxes  in  district  No.  1 would  be  based  upon  a 
value  which  w?s  not  found  within  district  No.  1.  We  must, 
therefore,  conclude  that  the  County  Clerk,  inextending  and 
assessing  the  amount  of  school  taxes  due  the  various  districts, 
he  should  base  those  taxes  uoon  the  actual  value  of  the  land 
located  within  the  particular  district.  To  adopt  the  method 
of  apportioning  the  value  according  to  the  ratio  which  the 
number  of  acres  in  a particular  district  bears  to  the  total 
number  of  acres  in  the  tract  would  be  to  include  within  the 
district  a value  whioh  is  not  in  fact  found  therein.  All  of 
this  lend  apparently  is  located  within  the  same  county  and  must 
be  assessed  in  the  name  of  owner  according  to  the  valuation  of 
the  tract.  When  it  comes  to  the  assessment,  however,  of  school 
taxes  for  the  various  districts,  we  believe  that  the  assessor 
is  correct  in  placing  a fair  valuation  on  the  number  of  acres 
of  this  individual  owner  found  within  each  individual  district. 

* It  is  therefore  the  opinion  of  this  Department  that 

where  an  individual  owned  1000  acres  of  land,  all  of  which  is 
located  within  three  separate  school  districts,  that  the  County 
Clerk,  in  assessing  the  amount  of  school  taxes,  should  ?dopt 
for  the  valuation  the  value  of  the  land  whioh  is  located  in 
each  individual  district;  that  It  would  not  be  proper  to  adopt 
the  valuation  of  the  entire  tract  and  proportion  the  taxes 
among  the  various  districts  according  to  the  number  of  acres 
found  therein. 
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October  20,  1933 


Mr.  Thomas  A.  Mathers, 


Very  truly  yours, 


Assistant  Attorney  General. 


APPROVED : 

Attorney  General . 


FWH:3 


COUNTY  COURTS 


Right  to  compromise  taxes.  Section  9950,  R.S.Mo.192 :, 
Rights  in  correcting  errors.  Section  9950,  R.  S. 

MO-  1929- 

Collector's  liability,  acting  under  an  unauthor- 
ized order  of  county  court. 


February  15,  1933- 


Senator  J . C . McDoivell 
Missouri  Senate 
Jefferson  City,  Missouri 

Dear  Mr.  McDowell: 

Your  recent  letter  directed  to  the  Attorney- 
General  has  been  handed  the  undersigned  for  attention. 
You  asked  an  opinion  of  this  office  upon  the  following 
questions: 


"1.  Section  9950  R.  3.  of  Missouri,  192  , 
provides  that  taxes  may  be  compromised  by 
the  county  court  when  upon  the  back  tax 
books.  Under  this  section  explain  what, 
in  your  opinion,  the  county  courts  can  do? 

2.  Under  Section  9980  - county  courts  are 
given  power  to  correct  erroneous  assess- 
ment of  lands  for  taxes.  What  in  your 
opinion  constitutes  errors  that  the  c<  urt 
can  correct? 

(a)  Can  the  county  court  reduce  valuations 
of  land  as  an  error  under  this  section? 

(b)  Can  the  county  court  legally,  by 
general  order  take  off  all  interest  and  pen- 
alties on  back  taxes,  even  though  reduced 

to  judgment? 

(c)  Can  the  county  court  reduce  attorney 
fees  and  the  l$>  penalty  allowed  the  collec- 
tor after  the  same  has  been  entered  in 
judgment  by  either  compromising  the  amount 
of  taxes  under  the  judgment  or  by  reducing 
the  penalties? 


enetor  J.  C.  MciJowell  #c 


•lection  :?94®  of  R.  S.  of  Missouri 
provides  tlv.  t errors  in  tax  books  tmy 
be  corrected,  eo  in  your  opinion  does 
this  section  authorise  the  eounty  court 
to  lov<^r  vrlues  fixed  by  the  boar^’  of 
equalisation  upon  oropert  that  they 
non  deem  too  highly  as  Keeled? 

In  your  opinion  would  the  collector  be 
liable  on  his  bond  where  he  Issues  a 
receipt  for  taxes  under  an  order  of  the 
county  court  taking  off  all  Inter*  te 
and  penalities  upon  back  taxest 

Would  the  collector* s bond  be  lieble  - 
where  the  county  court  reduoes  the  vr  1- 
uations  of  lands  and  orders  the  collector 
to  reduce  the  back  taxer  to  conform  with 
the  nevi  valuations  established  by  the 
court#* 

Section  9960  R.  3.  Mo#  1929,  provides  thet  a county 
court  may  compromise  delinquent  tarot'  ^ hen  the  raise  are  charged 
in  & back-tax  book  and  when  It  appear^  to  tbe  court  that  any 
tr?  ct  of  l^nd  or  town  lot  contained  in  the  b ok-tax  book  is  not 
worth  the  amount  of  taxes,  interest  and  cost  due  thereon  aa 
charge  in  said  bsck-tcx  book,  or  if  It  appears  to  the  court 
that  the  land  would  not  sell  for  the  amount  of  rueh  taxes, 
interst  and  cost,  then  the  county  court  la  authorised  to  coa- 
jronlse  the  taxes,  interest  and  cost#  we  are  of  the  opinion 
that  under  thi->  section  the  county  court  is  authorized  to 
compromise  the  back  tax  snd  the  things  required  to  be  found 
by  the  court  under  the  section  are  natters  of  fact  to  be  asoar- 
t ined  and  determined  by  that  official  body# 

The  court  Is  required  to  fine  one  of  two  exln ting  or 
evident  facts,  namely,  first,  that  the  parcel  of  land  is  not 
worth  In  value  the  amount  of  accrued  taxes,  penalties  tad  costs 
due  thereon  av  appears  from  the  back -tax  book  or,  second,  that 
the  land  would  not  sell  for  the  amount  of  such  taxes,  interest 
i-nd  cost.  There  is  no  fixed  rule  giTen  for  the  asoertninraent 
of  either  of  th^&e  facts#  The  value  oould  be  r-roven  as  v.  lue 
is  proven  in  civil  eases,  nanely,  what  similar  lands  with  like 
improvement s in  the  same  locality  were  selling  f^r  at  the  time. 


v*«ll 


■ui  t r J.  '• 


or  wbftt  the  ks4j«  chav  t-r  of  property  tad  been  bringing 
f you  tax  sales  rwfKi  i-tat  the  state  »d  cunty  bad  b >en 
re  11 " ing  therefrom  after  the  payment  of  cents  in  con- 
nection with  the  aelea  could  be  taken  into  consideration 
under  the  sec  nd  test  of  v&lue. 


this  section  provides  tb  t when  the  astount  of  tax 
iv  s boei  agreed  »po»  under  the  Comoro-  let,  the  taxpayer  will 
ay  such  agreed  amount  to  the  collector.  The  taxpayer 
shell  thereupon  receive  u certificate  of  redemption,  which, 
of  course,  is  e ;uiv  lent  to  & receipt.  The  a&  imt  p&ld  by 
the  taxpayer  wi hi  he  ietributed  by  the  proper  officer, 

(who  would,  of  course,  be  the  collector,  he  having  the 
money  end’  th«*  records  of  the  funds  entitled  thereto),  to 
the  various  funds  to  which  sold  taxes  r.  re  due  in  n report  Ion 
am  the  amount  receive  bears  to  the  whole  jjjount  charged 
again't  Efil!i  tr  ct* 

While  thl*  section  doe  not  -pacifically  nut  ho  rite 
or  exult  the  county  court  to  reduce  the  valuation,  it  oee 
n ue  tioaably  remit  a com* -r<w»itse  of  the  tax  ' here  the  facte 
jU'-tif : it. 

The  tr:  sumption  in  law  is  that  officers  will  i*- 
c barge  their  duties  brne*  tly  end  fairly,  Tf , therefore,  the 
proper  ce  rt  if  t ea  t lor  e of  the  a oticn  of  the  ecun t y «'«u art  were 
w-de  to  the  collector,  we  &re  of  the  opinion  that  the  collect 
or  would  in  mil’  no  liability  for  the  amounts*  the  interest  ? nd 
cost  bad  been  diminished  t rough  toe  distribution  of  the 
compromise  tux  to  these  respective  fun  ■?;  the  cossnromlse  of 
tax  e by  the  c-oanty  court  as  rovided  in  this  auction  having 
been  .-nit hr,  rized. 


.tier*  398h,  R.  0.  Sin,  1929,  provides  that, 

"the  .sever*-!  county  courts  f-  re  Hereby  auth- 
orised end  empowered  to  bear  end  determine 
11  r.llegati  ns  of  erroneous  as  eeemente 
of  land*  for  t&xe®  nd  in  all  o»e«s  where 
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it  shall  appear  that  lands  hare  been 
erroneously  taxed,  either  by  haring  then 
taxed  to  bo re  persons  than  one,  or  more 
than  once  fox  the  same  year  to  the  same 
person,  or  if  the  land  was  not  subject 
to  taxation,  the  said  court  shall  order 
the  same  to  be  corrected  on  the  books  of 
the  proper  assessor  «*•****,  county 
courts  axe  hereby  prohibited  from  making 
reductions  In  valuations  placed  upon  reel 
estate  by  the  assessor  ♦****. * 

It  will  be  noted  that  this  section  provides  for^ 
three  instances  where  the  county  court  is  authorised  to 
determine  erroneous  as «es; aments,  namely: 

(l)  By  having  them  taxed  to  more  persons 
than  one; 

(3)  !/ore  than  once  for  the  same  ye^r  to 
the  same  person; 

(S)  If  the  land  res  net  subject  to  taxation. 

The  section  specifically  prohibits  the  court  from  making  re- 
ductions of  valuations  placed  upon  lands  by  assessors,  thereby 
restricting  and  in  a manner  defining  the  power  Intended  to  be 
given  under  this  particular  section. 

Section  9806,  H*  3.  Mo.  1939,  provides, 

t 

"The  county  court  of  each  county  may  he  r 
and  det engine  allegations  of  erroneous 
assessment,  ox  mistakes  or  defects  in 
descriptions  of  lands,  at  any  term  of  said 
court  before  the  taxes  shall  be  paid,  on 
application  of  any  person  or  persons  who 
shall,  by  affidavit,  &how  good  cause  for 
not  having  at  ended  the  county  board  of 
equalisation  or  court  of  appe&le  for  the 
purpose  of  correcting  such  errors  or 
defects  or  mistakes;  and  where  an.  lot 
of  land  ox  any  portion  thereof  has  been 
erroneously  assessed  twice  for  th*  rame 

year,  the  county  court  shall  h^ve  the 
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owcr  and  It  If  he  eby  mad*  its  duty, 
to  rele  r«  t ' * r»nnr  nr  claimant  thereof 
upon  the  oa;  merit  of  the  proper  tave'. 

Valuations  : 1-  oed  on  rop*rt>  by  tbe 
a acasor  or  the  bo&rri  of  equalization 
shall  not  be  deemed  to  be  erroneous 
assessments  under  this  sect ion." 

It  rill  b Been  tbi  t this  section  specific;  lly  ’t  ter,  th  t 
v?i  lust  lone  ac  fired  b,  the  ax<  e<  ore  shall  not  be  deemed 
erroneous  as  e.r  ment.s. 

Section  9946,  H.  8.  Ko.  1939,  oroTldee, 

"In  all  eases  mere  the  county  court,  or 
*8'  segment  board  or  ny  city  council  or 
a i-  aes  assent  board,  shall  h;<ve  assessed  ond 
levied  taxe  , goner  1 or  special,  on  ?ny 
re-  1 act  te,  recording  to  law,  whether  the 
same  bn  delinquent  or  otherwise,  nd  until 
thr*  Sfitae  are  paid  and  collected,  with  ell 
cocte,  interests  and  renaltle**  thereon,  the 
rlt  council  of  any  city  end  the  county 
court  of  any  county  shall  hf.ve  the  hi  l 
-ower  to  onrrect  rny  errorc  which  any 
ap tear  in  connection  therewith,  whether 
or  Valuation,  subject  to  the  rovi alone  of 
the  Qonetit  tion  of  thia  state,  or  of  de- 
scription, or  ownership,  double  ar^e:  a- 
Mil  ' siesl  B r'  ■ the  ossa  a Ml  list 
or  bents,  or  otherwise,  and  to  naVe  ’uoh 
valuatlosA,  assessment  and  l~vy -conform 
in  *11  rerneote  the  facts  anil  require- 
ments of  the  law.  /ny  description  or 
designation  of  ropfirty  for  aetsessnemt 
urpoiiee  by  which  it  may  be  identified  er 
located  sty'll  be  a sufficient  nd  Vf*lid 
eicrl.it ion  or  de:  lgn  tion.* 

Tni  ection  as  originally  written  gnv*  cuthorlt  to  cities 
t correct  error*.  In  session  Act  1909,  p.  73b,  it  was 
sendee  by  adding  thereto  c^unt  oourt  r assessment  bo  rd. 

The  e<  tlo  not  not  undert  Jte  to  repeal  conflicting  soctl  n.  . 


Senator  J.  c«  »c  >ow«sil 


The  t*  nu  "erroneously  asses' ed*  has  received 
Judlelcl  construction  s-nd  w*  are  of  the  opinion  that  the 
const  met  Ion  pi;  o thereon  Is  applicable,  as  the  tors  Is 

used  in  -set ion  9980,  R*  ft*  Mo*  1929* 

tn  Cooley,  or  taxation,  Vol.  3,  p.  2505  and  ZSOfl, 
eo  find  thl*  declaration,  bored  upon  the  e«s os  of  Clay  Cntnty 
v.  Brown  bunb*r  0o*#  119  »•  V*  251,  and  mtt  r f Trustees 
of  Tillage  of  Pelhl,  139  V.  Y*  Anr,.  Hiv.  413,  14  S.  Y. 

Tttoo,  4 7, 


■ The  t rw  ‘erroneourly  asms  ed*  ne  uaed 
In  such  e statute  neons  an  air  element 
illogrl  bee  ure  of  a Jurisdictional  dof*ot 
: n*’  ?ee»  not  Include  r*  »pr*  error  of  Ju >g- 

oent." 

In  the  Cl«y  county  v*  >rown  ease,  supra,  in  deal- 
irv  vith  and  declaring  the  lav  upon  a natter  in  many  rep  pacts 
slntlar  to  our  propo1  ition,  the  c urt  said. 


"It  is  urged  by  the  a palles  that  an  excess- 
ive valuation  of  property  is  an  erroneous 
&.  oes  uaent  thereof  within  t ;■?  meaning  of 
section  7130  of  Kirby's  digest,  so  thst  a 
rmedy  is  here  given  to  one,  who  has  paid 
taxes  under  there  circumstances,  by  having 
the  tfexee  refunded;  but  we  do  not  think  that 
the  term  ‘erroneously  nt-  eased",  u used  In 
i-  id  eection,  r fer^  to  nn  overvaluation  of 
the  property.  The  term  ‘erroneous  assesBi  ent * , 
*.»  there  used,  refer;  tn  in  e.rsossment  that 
deviate  from  the  lev  end  i^  therefore  in- 
valid, and  la  & defect  thot  is  juri  national 
in  its  nature,  end  doer  not  refer  to  the 
Judgment  of  the  assersln^  officers  in 
Tlxln*  the  amount  of  the  valuation  of  the 
r perty.  If  the  property  oaid  on  m 
xewpt  from  taxation,  or  if  the  property  wrb 
not  located  in  the  o intty,  or  if  the  tax  was 
Inwall  , or  if  there  was  - ny  cle-’-r  excess  of 
por*>r  granted.,  eo  as  to  make  the  aerearment 
beyond  the  Juris  lotion  of  the  as  easing 
officer  or  bo^-rd,  tt~eo  the  mvt  ions  of 
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Kirby’s  Dig. , «i -etion  7130  , give  the 
owner  a renedy  for  « refunding  of  : ich 
tajeo  thus  erroneously  paid;  but  a remedy 
Is  not  given  by  this  section  to  the  party 
aggrieved  by  reaeon  only  of  en  excessive 
assessment  or  >verv*luat  ion  of  hie  prooerty," 

Construing  Section  9948 , a,  9.  ao.  1929,  in  the 
light  of  the  reasoning  enunciated  in  the  Arkmeas  cese,  the 
d* claret ion  of  lew  contained  in  Cn  ley  on  Tr rat ion,  &u  rn, 
and  being  unable  to  harmonise  thin  section  with  Sections 
9603  and  9360,  R.  ft*  tto*  1929,  wherein  valuation  le  specif- 
ically nei  tionod  ns  not  to  be  taken  a*-  an  erroneous  ok b en anient 
we  are  indeed  doubtful  that  wrier  ' otinn  3946,  R.  9,  Me.  1929 
the  county  court  would  be  Mithorircd  to  lower  the  vlueti  n 
fired  by  the  boar5  of  equalise tlen  upon  property  thr: t they 
n^w  dew  ton  highly  apeee  ed  and  Juctlfv  ruch  action  uoon  the 
theory  that  it  is  a correction  of  >*n  erroneous  asaeserient. 
Having  reached  th*  t conclusion,  it  will,  not  be  neceeesr  to 
take  up  subdivisions  •[»),  "(b)"  and  *(c)*  under  tbli  uery. 

In  enew**r  to  thi?  in  ulry, 

"In  your  opinion  would  the  collector  be 

liable  on  his  bond  where  he  1 sues  a re- 
ceipt for  t*w-ec  wider  an  order  of  the 
county  court  taking  off  all  interest  and 
emit  lap  upon  buck  tuxes’"; 

tie  law  not  authorise  a county  c urt  to  rerdt  all  trxee 

penalties  accrued  upon  back  taxes*  The  only  authority 
^iven  to  county  courts  in  this  respect  ie  contained  in  the 
provisions  of  section  9990,  supnu 

ntil  a=  ditlonal  aut-*oritv  htse  been  given  to  county 
courts , we  are,  ae  stated  above,  of  the  opinion  that  Fuoh 
courts  cannot  enter  a e;enernl  order  remitting  all  accrued 
inter*  t,  .enaltlec  and  coats  Upon  b oV*  taxes.  The  collector 
would  not  be  justified  in  r o^lvirw  *-nd  acting  u;»on  such  an 
. ; ally  uth  rlt;,  far  ?»c  ivu\  ? la.  : Mount  thM 

ale  tax  book  a lie  for  1.  under  and  by  reason  of  motion 
9990,  R.  S.  Mo,  1929.  If  he  acted  u;job  the  general  order 
of  tne  oouaty  court,  he  undoubtedly  ^ouid  Incur  a personal 
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liability  to  the  respective  funds  6«prlv«d  of  --ucb  Interest 
end  costs  thf.'t  ssy  h v »*  accrued  upon  the  hack  tftx.  * 


Your#  ver  truly, 

CART-  0.  kBXV&r<m 
A en  1 0 1 ?-  nt  At  to  tr  ey -General * 


Aij  BUTSne 

HOY  fcoK  ITT  KICK 
A 1 1 or:,  €y  -G  en«r:l. 
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BUILDING  AND  LOAN  ASSOCIATIONS:  Right  to  Angage  In 

insurance  business 
as  Insurer  or  a^ent,  V 


ay  2,  1935 


Honorable  iro  a*  c -ride 
ureau  Of  nulldlng  and  <oan  Supervision 
Jefferson  uity,  HsfoutI 


FILED 

<57 

/ 
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bear  a',  tc -rides 


o acknowledge  receipt  of  letter  from 
your  Departs on t dated  April  lb,  1933,  as  follows} 

"floase  note  the  enclosed  letter 
received  from  it.  C*  Terry,  Agent 
for  the  New  Hampshire  r Ire  Incur anco 
uan.;«n.v,  In  which  he  requests  an 
opinion  In  regard  to  build  Inf;  and 
loan  associations  writing  Insurance 
on  properties  on  will  oh  they  hold  a 
loan. 

*>r.  Ira  A.  tcnrlde,  Supervisor,  lias 
had  several  Inquiries  relative  to  tills 
matter,  and,  therefore,  requests  an 
opinion  from  your  Department ", 

The  authority  and  power  oi  the  building  and 
loan  associations  In  tills  state  are  controlled  by  the  statutes 
author lzln  the  organization  oi  such  associations.  ueh 

associations  possess  such  povior  an.i  authority  as  Is  Ivon 
by  such  statutes,  together  with  the  Implied  authority  to  do 
the  tilings  necossary  Lo  be  done  In  carrying;  out  the  objects 
and  purposes  oi  such  associations. 

faction  55bb  laws  of  1991,  page  144, 
provides  tJiat  any  number  of  persons  net  Loss  tlian  twenty-five, 
residents  of  this  state,  who  shall  have  associated  tbomeelves 
together  by  an  agreement  In  wrltln  . with  the  intention  to 
constitute  a corporation  for  the  purpose  of  BBslstln  ; each 
o her  and  all  who  may  after  become  associated  with  them  in 
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acquiring;  real  aetata*  making:  Improvement e thoroon  anu 
renovln  ancurar ranees  tiierefron  by  advene  in,  to  lie  m ambers 
out  of  a fund  accumulated  by  the  payment  of  periodical 
Installments  or  otherwise,  an.  for  the  further  purpose  of 
acoumula tin j th j savings  of  Its  members  to  t o returned 
to  certain  of  its  members,  may  become  a corporation  and 
on  complying  with  the  provisions  of  chapter  35  Hevlsed 
Statutes  -.Issourl*  1926* 

feet ion  65U7  awe  of  1931*  page  146* 
authorizes  the  supervisor  ol  building  and  loan 
associations  to  certify  to  the  . cere tar y of  State  that 
a building  and  loan  association  Is  lawfully  entitled  to 
commence  the  usings*  for  which  It  Is  organized  and 
entitled  under  the  law  to  ooniuot* 

section  6695  further  provides  that  any 
association  If  organized  In  pursuance  of  the  provisions 
of  Chapter  36*  shall  have  all  the  powers  provided  for 
In  such  Article  and  that  the  object  of  such  corporation 
shall  be  the  accumulation  of  a capital  in  money*  to  be 
derived  from  poyraonts  by  its  members  In  periodical 
Installments  or  otherwise*  at  such  time  and  In  suah 
manner  as  shall  be  provided  In  the  by-laws*  and  from  hits 
profits  and  accumulation  arts In  from  the  Investment 
of  such  payments* 


The  general  covers  of  building  and  loan 
associations  arc  set  out  in  9 C.  J*  page  952*  -action  63* 

The  case  of  building  ana  Loan  Associations  v. 
arret t*  e t al*  160  <ao*  App.  164*  involved  the  power  of 
building  and  loan  associations  to  make  general  pur  aliases 
of  real  estate  and  take  title  thereto*  and  on  page  Xb6 
of  the  opinion  the  court  raids 

" *e  tli  Ink  that  by  a cons  liberation 
of  the  who Id  scope  of  powers  granted 
to  buildln,;  and  loan  associations  by 
this  statute  It  ust  be  concluded 
that  the  uq  lelature  Intended  to  deny 
to  such  associations  the  r Igh t to 
enter  the  real  estate  market  and 
become  real  estate  brokers  and 
specula tors  and  to  hazard  the 
accumulation  of  the  funds  of  Its  members 
in  real  estate  deals.  The  rule  of 
a fa tutor ^ cone true tion  would  apply  - 
M xpresslo  unlus  est  exclusto  alterluo”  - 
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and  a proper  Interpretation  of 
the  statute  prohibits  , by  Implication 
at  least*  bulldln  and  loan  associations 
from  making  purchases  In  a general  way 
of  real  estate}  and*  of  course*  the 
purchase  of  the  twenty-acre  tract  of 
land  unaer  the  theory  uoon  which  tlte 
defendants'  defense  was  constructed  In 
this  case  would  be  equally  prohibited 
by  the  statute*  alvhou  h Indirectly 
nnde"* 

out  as  we  said  above*  the  powers  and 
authority  of  such  associations  are  defined  by  statute 
and  be;,  ond  the  power  given  them  they  can  not  go*  no 
authority  being  given  In  chap tor  33  authorizing  building 
and  loon  associations  to  engage  In  the  Insurance  business* 
either  as  an  Insurer  or  as  an  agent  It  necessarily  follows 
tiiafc  such  associations  have  no  such  power  and  authority* 
and  such  power  and  authority  could  not  be  given  such 
associations  either  by  a by-law  passed  by  such  an 
association  or  by  an  amendment  to  the  charter  or  such 
association* 


Very  truly  yours* 


OlLbbK'i’  Uulo 

Ass is tart  Attorney  General, 


■ AbPHOV.Di 


Attorney  General. 
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BUILDING  AND  LOAN  ASSOCIATIONS; 


Rules  and  regulations 
that  may  be  made  by  the 
Supervisor  under  Senate 
Bill  Number  £63 . 


May  4,  1033 


Honorable  Ira  A,  McBride 
-upervi ror  Building  and  Loan  Associations 
Jefferson  City  Missouri 


Dear  Mr.  .acBrldei 


This  department  acknowledges  receipt  of 
your  letter  dated  May  1,  1933,  as  follows! 

"This  Is  to  state  that  the  new  law, 

(Senate  Bill  Number  263)  commonly  known 
as  the  -nablln^  Act,  permitting  Missouri 
Building  and  I-oan  Associations  to  join 
the  . edersl  liana©  uoan  dank  and  to  or  row 
money  from  said  Bank,  states,  among 
other  tilings,  as  follows! 

"and  the  Supervisor  of  building  and 
Loan  Associations  shall  make  any  and 
all  reasonable  rules  and  regulations 
not  Inconsistent  herewith,  to  accomplish 
the  purposes  of  this  Act." 

This  department  desires  a ruling  from  you 
as  to  Just  what  rules  and  regulations  can 
or  should  be  required  by  the  bureau  of 
building  and  Loan  Supervision,  In  order  to 
permit  Associations  to  borrow  from  the  oank.” 


Senate  oill  Number  263  provides  that  Indebtedness 
Incurred  by  Building  and  Loan  Associations  shall  not  exceed  at 
any  one  time  an  amount  equal  to  ten  per  cent  of  the  assets 
of  such  Association  as  such  assets  are  shown  by  the  last  previous 
semi-annual  statement  to  the  Supervisor.  It  being  rurthor 
provided  that  the  Supervisor  may  under  certain  conditions 
authorize  an  A bad  elation  to  borrow  money  in  such  amount  and 
amounts  as  he  deems  advisable,  however,  not  to  exceed  twenty- 
five  percent  of  the  assets  of  the  borrowing  Association  as 
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shovm  b li.a  last  report  to  your  department.  ihe  bill 
further  provided  that  the  Association  may  t ecome  e member 
of  the  led  oral  home  uoon  dank  and  comply  with  tie  provisions 
of  M /he  . odor a 1 ^omo  u>an  dank  net"  and  subscribe  for  and 
.iurclmse  stock  of  the  federal  homo  i^oan  dank  and  obtain 
advances  or  loans  therefrom  and  do  all  things  necessarily 
Incident  thereto  and  may  Invest  Its  funds  In  the  obligations, 
bonds,  d ©ban lure s or  other  securities  of  the  federal  home 
i-oan  dank,  provided  that  the  consent  of  the  Supervisor  of 
idulldlng  and  Loan  Associations  Ijae  been  ilrst  secured  to 
do  euch  thine;  with  reference  to  vhe  ederal  none  J*oan  anlt. 

VLie  clause  of  benato  iJ.ll  Number  263  quoted  In  your  letter 
Is  oneral  In  Its  terras.  It  Is  frequently  difficult  and 
sometlmos  Impossible  to  tell  what  the  legislators  iiad  In 
their  minds  In  enacting  particular  parts  of  legislation. 

Of  course  you  could  make  no  rules  or 
re; tula t Ions  with  reference  bo  uulldln  Loan  Associations 

becomln  tembers  of  or  purchasing  stock  In  or  In  Investing 
the  funds  ol  the  association  In  the  federal  homo  loan 
Link , as  those  details  will  be  governed  by  the  I ederal 
Homo  Itoan  dank  Act  and  by  the  rules  adopted  and  established 
by  those  ad  Inis  tor  In^;  that  Act,  so  that  so  tar  as  we 
can  lmaf'lne  the  only  rules  and  regulations  with  reference 
to  the  ad  vlnlstratlon  of  benate  util  263  that  you  could 
promul  ate  would  be  as  to  the  showings  required  to  be 
made  to  you  when  you  are  required  to  exercise  your  Jixl gmont 
in  passing  on  the  matters  which  you  must  approve  as 
provided  In  the  bill,  and  to  1-hat  end  you  would  liavo  a right 
to  have  showings  and  proofs  ado  to  you  on  fonns  prepared 
by  yourself,  which  forms  could  require  proof  to  be  submitted 
tn  such  a way  and  on  such  subjects  as  might  enable  you  to 
widely  oxerclse  the  discretion  Imposed  In  you  by  nous  e bill  263. 


Very  truly  yours. 


GILuJfiRT  LA  .4b 

Assistant  Attorney  General. 


AFPbOV  -D» 


A t torno  y i 'em  oral . 


ULiLC 
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ASSOCIATIONS:  Fees  required  to  be  paid 

Supervisor  for  examination 
of  "Participating  Reserve 
Fund", 


FI  LID 


onorable  Ira  A*  .our Ida 
Supervisor  uulldin  and.  iwan  Associations 
Jefforron  City*  alsseurl 


Dear  Br.  bridal 


This  Departven t acknowledges  receipt  of 

your  letter  dated  Jane  7,  lf-SJ£ , ae  fellows i 

"The  salt I mere  Avenue  building  and 
Naan  Association  of  Aaases  City, 
-.Iseorri,  war  formerly  the  Reserve 
building  and  i oar.  Association. 

The  Reserve  Association  waa 
reorganised  and  Ita  naata  changed  to 
the  halt* wore  Avenue  building  and 
Loan  Association. 

The  reorganisation  plans  provided 
fax*  the  creation  and  establishment 
or  a "Participating  Reaerva  *w*d" 

In  which  was  o la cod  all  roal  aetata 
owned  by  the  Association  and  other 
aeeate  of  doubtful  value.  Ttaa 
entire  plan  of  roorganl sat 1 on  and 
the  creating  of  the  ” Participating 
i eaorve  Fund"  was  subject  te  the 
approval  of  the  Supervisor  af  building 
and  J.>aan  Associations. 

jcaralnere  far  this  Department  have 
recently  completed  an  examination  af 
tha  affairs  of  the  above  mentioned 
Association.  Tha  officers  af  tha 
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Association  refused  to  pay  a 
fee  for  examining  the  assets 
of  the  "Participating  he serve 
iund"  which  amounts  to  approx- 
imately V 600,000.00, claiming 
that  this  fund  was  not  under 
the  supervision  of  this  Department, 
therefore,  we  were  not  entitled  to 
our  fee  as  provided  for  In  the 
Statutes  governing  this  'Apartment* 

ffe  are  submitting  this  matter  te 
your  effloe  for  an  opinion  end  will 
appreciate  same  at  your  earliest 
convenience" . 


Section  5624,  Missouri  Laws  1931,  nags 
161  provides,  with  reference  to  your  inquiry.  In  substance 
as  follows: 


"It  shall  bo  the  duty  of  the  Supervisor 
in  person  or  by  one  or  more  persons  by 
him  appointed  * * * to  make  a full  and 
careful  examination  of  the  affairs  of 
any  and  all  Associations  in  the  state 
as  often  as,  in  the  discretion  of  the 
Supervisor,  the  condition  of  any 
Aaaoolation  may  require*  * * « In 
every  such  examination.  Inquiry  should 
bo  made  as  to  the  nature  and  resourcea 
of  the  corporation  generally , the  -"ede 
of  conducting  and  managing  Its  affair a. 
the  action  of  Its  directors,  the 
Investment  of  Its  funds.  tha  security 
offered  Its  mem bars  and  those  by  whom 
Its  engagements  are  held,  and  whether 
the  requirements  of  Its  charter  and 
tha  law  have  been  complied  with  In  tha 
administration  of  lta  affairs.  « « a * 
The  refusal  of  any  such  corporation  to 
permit  tits  examination  of  lta  affairs 
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as  required  by  Sections  5622  to 
562b,  Inclusive,  shall  be  sufficient 
cause  for  the  Institution  of  proceedings 
to  wind  up  Its  affairs . as  hereinafter 
provided.  The  expenses  of  each  annual 
or  special  examination  stall  be  paid  by 
the  association  examined  in  such  amount 
as  the  Supervisor  of  building  and  >oan 
Associations  si  all  certify  to  bo  Just 
and  reasonable  * * o 

Then  follows  the  ;t  In  twins  and  maximum  amounts 
that  such  Associations  may  be  required  to  pay  for  an  examination 
or  examinations  and  providing  that  the  aggregate  sum  collected 
from  the  building  and  ->a&n  Associations  doin,  business  In  this 
state  to  be  calculated  upon  a basla  sufficient  to  cover  the 
entire  expenses  ef  the  bureau  of  building  and  Lean  Supervision, 
Incurred  In  the  examination  of  such  Associations,  Including 
their  prepertionate  shares  of  the  salaries  of  the  Supervisor 
of  building  and  Loan  associations,  officers,  employes,  deputies 
and  examiners,  and  the  preparation  of  the  reports  and  all  other 
expenses  made  necessary  by  ouch  examinations. 

You  state  in  your  letter  that  the  reorganization 
plans  provided  for  the  creation  and  establishment  of  a 
"Participating  heserve  fund11.  This  prevision  was  doubtless 
made  to  anticipate  the  provisions  of  Louse  bill  Number  156  If 
the  same  was  signed  by  the  Governor  and  If  and  when  the  same 
goes  into  effect.  when  douse  dill  Number  156  coes  lnte 

effect  and  when  the  by-laws  and  charter  of  any  nulldln*,  and 
Lean  Association  may  be  amended  to  conform  thereto,  ‘hen  a 
different  question  may  arise.  You  do  not  state  upon  what 
ground  the  officers  of  the  daltlmore  avenue  building  and  Loan 
Association  refused  to  pay  the  examination  fees  and  we  can  only 
surmise  that  It  was  upon  the  ground  that  the  "Participating 
Heserve  Fund”  was  a thing  apart  from  the  Association.  If  our 
assumption  is  correct,  then  the  contention  would  have  no  basis 
as  a "Participating  Reserve  Fund  " Is  unknown  to  Chapter  35 
of  the  Revised  Statutes  of  Missouri,  1929,  as  the  same  now  stands. 

boot  ion  5624, above  quoted,  contnands  the  Supervisor 
to  make  a full  and  careful  examination  of  the  affairs  of  any 
Assoolation,  which  means  of  all  Its  affairs,  which  means  all  of 
Its  business  of  whatever  kind  or  nature,  the  exa-nlnor  has  power 
te  ad  Inis ter  oaths j to  take  testimony  and  compel  the  attendance 
ef  witnesses  and  the  production  ef  books  and  papers  In  order  that 
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the  axe  illation  0*7  be  facilitated  or  nay  te  node  complete. 

The  examiner  la  required  te  Inquire  Inte  the  nature  of  the 
A escalation  end  Ita  resources,  which  scene,  of  oeurae  lte 
era  liable  eaaeta  »l*h  which  it  say  diae  barge  lte  ebllrationa 
te  Ita  noaberei  the  exerlner  la  required  te  lmraetlgete  ee 
te  hoe  the  funds  of  the  As  as  elation  are  Invested  which  Ivee 
the  examiner  the  right  te  investigate  as  te  ell  of  the  fbnda 
which  go  te  sake  up  any  bind  er  character  of  the  eaeete  of 
the  Association)  the  examiner  le  required  te  exnalne  inte 
the  security  offered  sea  bars  of  the  Aeaeeletien  which  upon 
Ita  face  would  rnquiro  an  exenlnatlen  Inte  It*  resources  end 
eaaeta , a a well  ea  the  aannar  end  nod#  In  which  lte  bualeeee 
was  being  traneaoted  end  conducted. 

He  ere  of  the  opinion  that  the  ualtlaore  Avenue 
ulldla  end  loan  Aeeeclatlon  le  entitled  te  and  ty  lew  required 
te  pay  the  expenses  ef  the  examination  wade  by  year  l apartment 
In  such  amount  ee  you  shall  certify  ta  be  Just  and  reasonable 
and  within  the  limitation*  provided  in  reetlen  w>£4. 

•;C  arc  returning  you  herewith  incloeuroe 
forward oa  with  your  letter  ef  -uno  7,  195% 


Very  truly  yours. 


GlLnhHl*  LAMh 

Asa is tan t Attorney  ueneral. 


mranot 


m *zrrm?z — 

Attorney  on oral. 
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Ratio  or  pro  rata  in 

which  matured  shares 
should  be  paid. 


ri* 
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June  9,  1953 


Honorable  Ira  A*  <>c  bride 

Supervisor  building  and  Loan  Aesoclatlona 
Jefferson  City,  Missouri 


Dear  Mr.  Me brides 

Receipt  of  your  letter  dated  June  7,  1935, 

Is  acknowledged.  Your  letter  is  as  follows! 

"This  Department  has  recontly  received 
several  Inquiries  in  regard  to  the 
method  associations  are  using  In  paying 
withdrawal  notices,  briefly,  the  question 
la  ao  follows i 

A person  Is  a holder  of  savings  shares, 
prepaid  or  full-paid  shares  In  a building 
and  loan  association  and  has  riade  application 
for  withdrawal  and  Is  being  paid  each  month 
on  a percentage  basis.  On  April  1st  the 
association  had  some  savings  shares  that  had 
matured  by  reason  of  the  monthly  payments 
having  been  completed  or  lias  permitted 
pre-payments  to  bring  them  to  maturity. 

The  question  Involved  is  this!  Should  the 
association  pay  those  matured  shares  In 
full  or  should  these  matured  shares  be 
paid  upon  the  same  pro-rata  tesla  as 
those  other  shares  on  vhlch  withdrawal 
notloe  has  been  given? 

We  will  appreciate  „,our  opinion  on  the 
above  matter  at  your  earliest  convenience". 

We  assume  your  letter  has  particular  referenca 
to  Sections  5603  and  5604,  Laws  of  Missouri  1931,  pages  154 
and  155,  and  we  further  assume  that  the  by-laws  of  the 
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Association  about  which  you  Inquire  contains  nothin;;  contrary 
to  the  provisions  of  tho  aovo  suctions* 

Section  5605  deals  principally  with  matured 
sharos  of  stock  In  a building  and  loan  association.  The 
latter  suction  provides  In  part  that  whenever  an  unpledged 
stare  si. all  reach  its  maturity  - that  Is  whan  the  same  * s paid 
out  - all  payments  thereon  shall  cease  and  the  holder  of  such 
stock  may  withdraw  from  the  associated  as  provided  In  the 
dullding  and  Loan  Act.  If  the  shareholder  does  not  w ithdraw 
the  matured  stock  becomes  fully  paid  up  in  a sum  equal  to  the 
matured  value  of  the  snare  or  shares.  It  is  further  provided 
In  the  latter  section  that  et  no  time  stall  more  than  one-half  of 
the  funds  In  the  treasury  of  the  Association  be  used  or  applicable 
for  or  to  tiie  payment  of  such  matured  stares  without  the  consent 
of  tho  directors  of  the  Association.  It  is  further  provided  in 
the  section  that  the  directors  of  the  Association  may.  In  their 
discretion,  under  rules  made  by  them,  force  tho  retirement  or 
payment  of  all  unpledged  fully  paid  shares,  or  prepaid  shares,  at 
any  time,  and  may  also  in  like  manner  enforce  tho  retirement  or 
acceptance  of  the  payment  of  the  value  of  installment  stares  at 
any  time  after  tlie  expiration  of  three  veers  from  tho  date  of  the 
issue  thereof.  It  is  further  provided  that  tho  matured  stare- 
holders  stall  be  entitled  to  receive  aid  stall  be  paid  the  full 
value  of  their  shares  at  the  time  of  the  enforced  retirement,  less 
all  fines  and  t: e proportionate  part  of  any  loss  that  may  be 
allotted  to  such  matured  shares.  It  Is  further  provided  in  the 
latter  section  that  no  stock  in  a building  and  loan  association 
shall  be  matured  or  money  paid  thereon  except  with  the  cenaont  and 
approval  of  the  Supervisor  of  null  ding  and  i«oan  Associations. 

from  tta  above  section  It  appears  t en  that  upon 
the  maturity  oi  any  shares  of  stock  in  an  Association  the  value 
thereof  becomes  at  once  due  and  payable,  the  only  limitation  being 
that  at  no  time  shall  more  than  one-tali'  of  the  funds  in  the 
treasury  be  applicable  to  tho  payment  of  such  matured  shares  without 
the  consent  of  the  directors. 

uy  which  section  we  think  the  legislature  meant  aid 
Intended  that  matured  stock  should  be  paid  accord in  ■ to  its  value 
and  according  to  the  time  of  its  maturity, whether  tho  same  became 
due  as  a part  of  a series  or  otherwise. 

taction  5604  deals  with  shareholders  who  desire 
to  withdraw  but  wio  have  not  matured  their  shares  of  stock.  It 
will  be  noticed  that  taction  5004  provides  that  not  mere  than  one- 
half  of  the  receipts  of  tho  corporation  for  any  fiscal  month  stall 
be  applied  to  tho  demands  oi  tta  withdrawing  itnmatured  shareholders, 
will  h will  likely  represent  quite  a different  sum  than  one-half  of 
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the  funds  In  the  treasury  of  the  Association  which  may  be  paid 
out  on  matured  share a under  -action  5603 , and  also  action  5604 
provides  tljat  In  caeo  a corporation  la  indebted  on  matured  a bares 
of  an  earlier  series  t ar.  the  series  of  the  wl  Lhdrawing  and  unpaid 
shares , then  the  corporation  can  not  *y  lore  t’f»n  one-third  of 
the  receipts  for  any  fiscal  :onth  on  account  of  the  wlti-drawing 
and  unpaid  shares,  whereas  if  a corporation  Is  not  Indebted  on 
matured  Shar es  of  on  earlier  series  ttion  It.  may  pay  one-half  of 
the  receipts  for  any  fiscal  month  on  account  of  the  withdrawing 
and  unpaid  shar os. 

We  are  of  the  opinion  triat  the  first  matured 
shares  mentioned  In  the  second  paragraph  ol  your  latter  should 
be  first  paid  In  full  up  to  the  extent  of  the  funds  on  hand 
as  the  same  are  applicable  at-  provided  by  lsw  or  as  ordered  by 
the  ■ oard  of  directors  and  according  to  the  dates  of  their 
maturities,  and  if  the  amount  permitted  or  ordered  to  be  paid  on 
account  of  such  matured  s ares  be  not  sufficient  to  pay  all  of 
such  first  matured  si  .a  res  in  full,  tlien  the  amount  permit  bed  or 
ordered  to  be  paid  e all  be  pro  rated  among  the  first  matured 
shares  In  the  ordor  of  their  maturities.  That  Is,  the  first 
matured  shares  s all  be  paid  first  whether  issued  as  a series  or 
oUierw* ee. 


Very  truly  ; otirs. 


GlhohRT  LAdtt 

Assistant  Attorney  General, 


APPROVED* 


HOX  ..icKITTRICK 

Attorney  General* 
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Hon*  Ira  A*  Mcrlde 
Supervisor 

Building  and  ooan  associations 
Jefferson  City,  Missouri 


Dear  19,  Sc  Bride: 

This  department  acknowledges  receipt  of  your  letter 
dated  June  21,  1955,  as  follows: 

°’e  are  enclosing  herewith  letter  from 
the  Franklin  tarings  and  Loan  Assoc 1— 
ation  of  Kansas  City,  Missouri,  also, 
a typewritten  copy  of  the  proposed 
new  form  of  permanent  stock  certificate. 

**his  Department  respectfully  requests 
an  opinion  as  to  whether  or  not  the  en- 
closed form  for  permanent  stock  meets 
the  requirements  of  the  Act  known  a a 
douse  Bill  No.  367,  which  provides  for 
building  and  loan  assoc iatlona  to  Issue 
a class  of  stock  to  he  known  and  daei- 
Ifled  as  permanent  stock. 

e will  appreciate  your  opinion  on  this 
matter  at  your  earliest  convenience.” 


Ne  have  examined  the  copy  of  proposed  form  of  per- 
manent stock  certificate  which  tha  >anklin  Savings  and 
Loan  Association  of  Kansas  City,  Missouri,  proposes  to 
Issue,  and  in  our  opinion  the  same  will  conform  to  the 
provisions  of  House  Bill  No.  367,  if  and  when  the  same 
becomes  affective.  In  expressing  this  opinion,  we  assume 
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that  the  by-laws  passed,  or  which  may  be  passed,  by  the 
Franklin  Savings  and  Loan  Association  will  conform  to 
the  provisions  of  the  building  and  loan  laws  of  the  Stats 
of  tllsaourl,  as  wall  as  House  Bill  Ho*  567,  as  wall  as 
the  general  laws  of  the  State* 


f 


e are  returning  you  herewith  the  draft  of  the 
proposed  form  of  permanent  stock  certificate,  which  you 
will  doubtleae  keep  In  your  file  for  further  and  future 
reference* 


Very  truly  yours. 


APPROVED: 


01  LB  RT  LA3B 


TfcTr'Msmfltifl* 

At tor ney •Oeneral 


Assistant  Attorr.ey-Oeneral. 


* 
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^ree  shares  of  stock  owned  by  borrowing  share 
holders  may  not  be  credited  on  loan  or  note  a 
withdrawal  valuer  but  such  free  shares  withdrawn 
and  oro-rated  according  to  the  statutes. 


i 


July  11th,  1933. 
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;on.  Ira  A.  McBride 
Supervisor 

Bureau  f Building  & Loan  Supervision 

Jefferson  City,  Missouri 


Lear  NT . McBride: 

This  le  to  acknowledge  your  letter  of  June  15th,  which  is 
as  follows: 

“Please  note  the  Incl  red  letter  received  from 
:lon.  W.  h.  Meredith,  requesting  an  opinion 
for  the  Poplar  Bluff  Loan  and  Building  Asso- 
ciation of  Poplar  Bluff,  Missouri. 

Briefly  the  opinion  requested  Is  In  regard  to 
the  rights  of  a borrowing  shareholder, 'who  le 
the  owner  of  free  shares,  to  have  the  with- 
drawal value  of  his  free  shares  credited  on 
his  note  where  there  are  notices  of  withdraw- 
al on  file  In  eueh  n^ntoer  that  the  association 
would  be  Tunable  to  meet  the  last  thereof  for 
sons  time. 

For  your  Information,  we  are  inclosing  here- 
with copy  of  an  opinion  in  regard  to  thle 
matter  given  by  the  former  attorney  general. 

a will  appreciate  your  opinion  on  this  matter 
at  your  earliest  convenience *” 

Before  answering  the  question  asked,  wo  desire  to  briefly 
set  out  the  status  relative  to  shares  of  stock;  stock  that  is  nut 
up  as  security  or  collateral  to  a loan;  the  payment  of  the  loan; 
the  foreclosure  of  the  loan;  and  the  withdrawal  of  shares  of 
stock  lodged  or  unpledged. 


a i 
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Section  5693,  Law*  of  MImo  tI,  1951,  pa.?,*  148,  provides  In 

part  as  follows l (Amended  in  1933  by  Legislature) 

"*  « * and  the  object  of  such  corporation  shall 
be  the  accumulation  of  a capital  In  mney , to 
be  derived  from  payments  by  It#  members  In 
periodical  Installments  or  otherwise,  at  such 
time  and  in  sueh  manner  as  shall  be  provided 
In  the  by-laws,  and  from  the  profits  and 
accumulation  arising  fro  the  Investment  of 
such  payments*  The  capital  so  accumulated  by 
any  corporation  created  by  virtue  hereof  shall 
be  divided  into  shares  of  equal  value}  ^he 
ultimate  value  of  such  chares  shall  not  exceed 
one  t ousand  dollars,  raid  capital  may  be 
Issued  in  full  paid,  prepaid  or  installment 
shares.  In  such  amounts  and  at  such  times  and 
in  such  manner  as  may  be  provided  in  the  by- 
laws. * * * w * * *" 

And  further, 

"^her#  shell  be  Issued  to  every  shareholder  a 
certificate  signed  by  the  president  and  sec- 
retary of  the  corporation,  and  evidenced  by 
its  corporate  seal,  setting  forth  distinctly 
and  clearly  t e class  of  stock  for  Which  he 
has  subscribed,  the  dividends  or  earnings 
which  it  may  draw,  and  the  withdrawal  value 
which  it  may  have  at  any  time,  and  also  the 
time  when  the  said  stock  shall  be  withdraw- 
able. such  certificate  of  stock  together  with 
the  b -laws  and  the  -revisions  of  this  chapter 
sha  l at  all  times  determine  the  liability  of 
the  association  to  the  stockholders  and  the 
relations  of  the  stockholder  and  the  association.*1 


section  5694,  Laws  of  1931,  page  149,  provides  in  part  as 
follows  J 


"The  moneys  accumulated  from  payments  on  account 
of  stock.  Interest,  premium  and  fines,  as  afore- 
said, or  from  any  other  soTatcc  whatsoever,  after 
due  allowance  made  for  necessary  and  proper 
expenses,  and  subject  to  the  provisions  herein- 
after set  fort  i respecting  the  withdrawal  and 
cancellation  of  eh ares  and  accumulation  of  con- 
tingent fund,  may,  at  times  provided  in  the  by- 
laws, be  offered  to  such  shareholders  or  share- 
holder who  shall  bid  the  highest  premium  for 
the  preference  or  priority  of  right  to  have  a 
loan  or  advance  of  a sum  equal  to  the  ultimate 
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value  of  one  or  more  of  hie  or  their  reepee- 
tlve  shares,  etc-  * * * «•" 


Fro  \ a reading  of  the  excerpts  from  the  above  sections  it 
will  be  noted  that  the  bull din  ; and  loan  association  sells  shares 
of  a took  to  Individuals  and  such  are  jov^rned  by  the  by-lavs  and 
the  statutes,  and  that  such  shareholders  have  e right  to  borrow 
money  up  to  a sum  equal  to  the  ultimate  value  of  his  or  their 
ehars.  We  again  emphasize  this  provision  above  quoted i 

"Such  certificate  of  stock  together  with  the 
by-levs  snd  the  provisions  of  this  chapter 
shall  at  all  times  determine  the  liability 
of  the  association  to  the  stockholders  and 
the  relations  of  the  stockholder  and  the 
association*" 


Stock  thus  held  by  one  Is  governed  by  the  by-laws  and  the 
statutes  and  the  value  of  sueh  shares , the  relation  of  the  stock- 
holders and  the  liability  of  the  association  Is  separate  and  apart 
snd  Independent  in  itself*  In  other  words*  a share  of  stock  le 
a separate  and  complete  agreement  within  Itaelf* 

we  now  proceed  to  a loan  made  b,.  said  association  to  an 
owner  of  such  shares  of  stock* 

Faction  6697*  bams  of  Missouri,  1931*  page  11 , reads  in 
part  as  follows* 

"For  every  loan  or  advance  made  ss  aforesaid, 
a non-negotlable  note  or  bond  secured  by  first 
mortgage  or  deed  of  trust  on  real  estate  shall 
be  given*  accompanied  by  a transfer  and  plodge 
of  the  shares  of  stook  of  the  eraber  or  members 
so  obtaining  a loan  or  advance*  raid  shares 
so  transferred  and  pledged  shall  b#  neld  by 
(the)  corporation  as  additional  or  collateral 
security  for  the  performance  of  the  agreements, 
covenants  and  conditions  of  said  note  or  bond 
and  .mortgage  or  deed  of  trust*  Fa  Id  note  or 
bond  and  mortgage  or  deed  of  trust  shall  recite 
and  set  forth  the  number  of  shares  transferred 
and  pledged  by  the  particular  shareholder  so 
borrowing*  and  the  amount  of  money  advanced 
thereon,  and  shall  be  expressed  to  be  condition- 
ed for  the  payment  at  the  stated  meetings,  or  at 
such  other  times  as  may  be  agreed  upon*  to  the 
corporation  of  the  dues  on  the  number  of  shares 
so  pledged  and  advanced  upon*  and  the  Interest* 
or  Interest  and  premium  upon  the  loan  or  advance 
for  which  said  shares  are  pledged*  and  said  nots 
or  bond  and  mortgage  or  deed  of  trust  given. 
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together  with  ell  fines  chargeable  upon  arroars 
of  eucik  payment,  shall  remain  In  full  force  and 
effect  until  said  shares  shall  reach  the  ultimate 
value  thereof,  nnd  until  all  payments  of  dues, 
interest  art.  fines  and  all  other  liens  due  to 
such  association  on  account  of  such  sharer  and 
loans  shall  have  been  fully  paid,  or  said  loan 
nhall  be  otherwise  courier  cancelled  and  discharged: 
e * • e" 

An<i  further  at  page  159, 

* Provided,  the  as roc 1 at1 on  ay  If  authorised  In 
Its  by-laws,  withdraw  any  part  or  all  of  the  pay- 
ments made  on  said  stock  and  credit  the  sane  on 
the  bond  >r  note  secured  by  said  deed  of  trust 
or  Tortc;age  in  reduction  of  said  loan, " 


We  have  above  set  out  that  shares  of  etook  one  owns  In  an 
association  Is  oo  ^ plots  and  independent  in  itself  ana  that  a share- 
holder Ivsd  the  right  to  a loan  or  advance  equal  to  the  ultimate 
value  of  hlr  shares  and  that  upon  said  owner  applying  for  a loan 
he  would  have  to  give  a non -negotiable  note  or  bond  secured  by 
first  mortgage  or  daod  of  trust  on  real  estate  and  accompany  same 
by  a transfer  and  pledge  of  the  shares  of  stock  he  held.  It  will 
thus  be  seen  that  the  giving  of  the  note  or  bond  and  the  deed  of 
trust  la  alao  a separate  and  distinct  trnnaaetlon.  he  plan  or 
scheme  In  which  loans  are  p« Id  being  thus;  that  a member  pays 
into  the  association  on  hie  stock  and  if,  and  when,  said  stock  is 
matured  the  amount  due  on  such  stock  will  offset  the  amount  such 
borrower  owes  on  his  not*,  however,  in  order  to  effect  the  set- 
off  as  above  set  out  the  stock  Is  redeemable  according  to  provisions 
of  the  statutes  which  will  be  hereinafter  set  out,  the  ^oney  pr id 
in  on  atock  is  never  credited  to  the  loan  unless  as  stated  In  the 
statute,  eupre,  to-rifc r 

"Provided,  the  association  may  If  authorised  la 
Its  by-laws,  withdraw  any  oart  or  all  of  the 
payments  a-'ide  on  said  stock  and  credit  the 
t*ax»e  on  the  bond  or  note  sec  tired  by  eeld  dead 
of  trust  or  mortgage  In  reduction  of  said  loan,* 


It  will  thus  be  observed  that  If  the  payments  made  on  the 
stock  are  not  withdrawn  ant>  credited  to  the  bond  or  note,  then, 
said  payment,  mode  on  such  shares  of  stock  -lodged,  would  not  be 
to  the  oredit  of  the  note. 
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Section  5501*  Levs  of  :-Herouri,  131,  o*  © 153,  reeds  «s 

f oil owe i 


"UKiTS— WHES  A HD  3^  CABCFUD*— A shareholder 
may  repay  a loan  at  any  t Xm»  upon  application 
to  said  corporation,  upon  such  terms  and  con- 
ditions as  say  be  proscribed  In  the  by-laws 
of  the  association!  If  there  be  no  such  by- 
laws, t.jen,  on  settlement  uf  hie  account,  such 
borrower  shall  be  charged  with  the  full  amount 
of  the  loan  as  originally  guide  to  him,  together 
with  all  installments  of  dues.  Interest,  premium 
and  fines,  moneys  advanced  for  taxes,  insurance, 
lien  claims,  and  other  suae  of  vonev , then  re- 
maining due  and  unpaid,  and  shall  receive  and  be 
given  credit.  If  he  desires  to  surrender  his 
choree,  for  the  withdrawal  value  of  the  shares 
pledged  and  transferred  by  him  as  security  for 
said  loan.  In  accordance  with  the  rule  hereinafter 
provided  for  the  withdrawal  and  cancellation  of 
shares;  and  where  the  full  amount  of  the  agreed 
premium  bid  has  been  deducted  at  that  time  of 
making  the  loan  or  advance,  then  the  borrower 
ehall  elso  be  credited  with  one  one-hundred  and 
twentieth  port  of  the  amount  of  the  gross  pre- 
mium bid  for  evnry  month  that  the  series  in  which 
the  loan  w-s  made  laeVr  of  being  one  hundred  nd 
twenty  months  old;  rnd  the  balance  found  reco* In- 
in j due,  over  and  above  such  credit,  shall  be 
received  by  said  corporation  In  full  satisfaction 
and  discharge  of  said  loan  or  advance t Provided, 
thut  all  settlements  made  at  periods  intervening 
between  stated  meetings  of  the  directors  ahull 
b’  made  as  of  the  date  of  the  stated  meeting  next 
succeeding  such  settlement!  and  provided  further, 
that  a shareholder  desiring  to  retain  hla  chares 
and  membership  thereunder  may,  at  hla  option, 
re nay  his  loon  as  above  provided,  without  claim- 
ing credit  for  said  shares  as  part  payment  of  the 
amount  of  hla  debt  whereupon  sold  shares  ahll  be 
retransferred  to  him,  and  he  shall  assume  and  be 
entitled  to  all  privileges  of  non-borrowing  mem- 
bers, free,  clear  and  discharged  of  ant1  from  any 
claim  thereon  by  resaon  of  said  cancelled  loan  or 
advance," 


Section  559?,  haws  of  Hie sour 1,  1991,  page  15S,  reads  In 
part  as  follows: 

"In  eraa  an;  sorrowing  shareholder  shall  become 
delinquent  in  his  obi lgafe lone  to  the  association 
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op  provided  by  his  loan  contract,  In  a aim 

equal  to  op  exceodin.  three  son t s dues  and 
Interest,  the  b boot  let  'on  may  proceed,  accord- 
ing to  low,  to  foreelore  toe  mortgage  or  deed 
of  trust  given  by  oueh  borrower  ao  security 
for  the  loan,  < tc,  * * # *w 


we  now  proceed  to  the  Proposition  bb  to  the  withdrawal#  by 
shareholders • 

.'•ctlor?  6604,  Lawn  of  *Jaso»**i,  1951,  pa^re  16b,  re'ds  as 
follows  I 


"Any  shareholder , or  the  legal  repreaantatlve  of 
a deceased  fhnraoolder,  wishing  to  withdraw 
fro  i tha  said  corporation,  shall,  subject  to 
the  provisions  of  the  by-laws,  and  his  certificate  of 
stock  and  the  limitations  hereinafter  men tinned, 
have  cower  to  do  so,  noon  giving  one  month*# 
written  notice  of  his  Intention  bo  to  do,  deliver- 
ed to  the  association  at  or  before  a stated  ncet- 
in  of  the  directors,  or  at  such  other  time  as  the 
by-laws  may  provide.  If  given  before  a stated 
meeting,  t*e  tine  of  such  notice  shall  not  be 
deemed  to  have  commenced  to  wn  until  the  first 
stated  meeting  thereafter*  The  wnbber  so  with- 
drawing, or.  If  dec as end,  hie  legal  representative, 
shall.  If  his  stock  b*  withdrawable  according  to 
tne  terms  of  the  certificate  and  by-laws  of  t,he 
association,  be  entitled  to  receive  the  mount 
actually  withdrawable  nt  the  time  of  making  appli- 
cation for  withdrawal  according  to  the  by-laws  of 
the  corporation  and  the  provisions  of  the  orrtifl- 
csta  of  stock.  At  no  time,  however,  shall  more 
than  one-half  of  the  receipts  of  the  corporation 
for  any  fiscal  month,  end,  whwt  the  corporation 
Is  indebted  on  matured  chares  of  an  earlier  series, 
not  more  than  cne-tMrd  of  eald  reealpts,  ba  applic- 
able to  the  demands  of  the  withdrawing  shareholders, 
or  of  shareholders , whose  stock  he  been  forfeited 
In  the  manner  hereinafter  provided,  without  the 
consent  of  the  directors;  and  when  the  demands  >f 
withdrawing  shareholders  exceed  the  moneys  appli- 
cable to  their  payment,  the  funne  applicable  to 
the  payment  of  the  withdraw Ing  shareholders  shell 
be  pro- rated  a pong  the  oemtona  who  have  filed 
notice  of  withdrawal  upon  the  following  basis: 

All  sharer  on  whloh  notice  of  withdrawal  have 
been  filed  for  a period  of  30  days,  shall  receive 
their  oro-rata  share  of  the  funds  available  far 
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withdrawal  at  the  and  of  tha  preceding  fie— 
eal  month,  based  upon  the  withdrawal  value  of 
the  shares  at  the  time  distribution  Is  made* 
Such  notice  of  withdrawal  shall  not,  however, 
-sake  sued  withdrawing  shareholder  a creditor 
of  tha  association,  but  his  status  shall  be  and 
remain  that  of  a shareholder.” 


The  above  section  provides  the  manner  of  withdrawals  and 
we  call  your  attention  particularly  to  the  latter  part  of  such  sec- 
tion that  provides  for  the  pro-rating  of  tha  funds,  and  particularly 
this  part. 


"Such  notice  of  withdrawal  shall  not,  howevrr,  make 
such  withdrawing  shareholder  a creditor  of  tha 
association,  hut  his  status  shall  be  and  remain 
that  of  a shareholder," 


Itou  the  above  It  will  be  noted  that  shares  of  stook  may  bo 
dlvldad  for  convenience  Into  two  desses,  vis*,  first,  stook  pledged 
to  a loan,  and,  second,  stock  not  ple.ig«d  but  called  "free  shares”. 

We  have  sat  out  th^t  all  (both  free  and  pledged)  shares  of  stock 
aro  subject  to  withdrawal  in  the  wanner  provided  in  Section  5604, 
except,  that  payments  made  on  stook  pledged  to  a loan  or  advance, 
end  If  authorised  in  association's  by-laws,  nay,  whan  paid,  be 
credited  to  the  bond  or  note  (Section  5597,  supra. 

The  question  presented  in  your  letter  end  enclosures  being: 

The  right  of  n borrowing  shareholder,  who  is  the  owner  of  free 
shares,  to  have  a withdrawal  value  of  such  free  shares  credited  on 
his  bond  or  note  when  the  funds  are  not  available  to  pey  such 
share p and  payment  of  sueh  is  pro-rated  as  provided  in  Section 
6604,  shall  the  amount  received  on  the  pro-rated  basis  be  credited, 
or  shall  the  entire  withdrawal  value  of  eueh  free  shares  be  credit- 
ed? We  think  only  the  pro-rated  amount  should  be  credited* 

Jowevr,  at  first  glancs.  It  would  aopa&r  that  such  owner 
of  free  shares  would  have  the  right  of  set-off  for  the  full  amount 
of  their  withdrawal  value,  end  eueh  was  tha  holding  of  the  Court 
of  Appeals  of  Maryland  in  the  case  of  ^ennlghauaen  and  Wolff, 
Receivers  vs.  August  Tlseher,  50  Md*  58S,  (we  do  not  find  where  this 
ease  wee  ever  cited  In  any  other  Maryland  case  as  authority),  quoting 
from  the  syllabus  of  the  cases 

"A  shareholder  In  a building  association  who  had 
made  a mortgage  to  It,  can  set-off,  as  against 
the  amount  due  by  him  to  the  association  under 
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the  mortgage,  o erta  1 a cl  films  held  by  him 
against  It*  those  claims  canoistin..  of  balances 
due  fro  s the  association  to  members  who  hr  d 
withdrawn  fron  the  association  and  assigned 
them  to  the  mortgagor;  and  their  being  nothing 
In  the  constitution  of  the  association  which 
pj"d'-  it  unequitable  to  allow  the  eet-off*  having 
cue  regard  to  the  rights  of  others* 

The  appellee  could  be  both  shareholder  and 
creditor  of  the  corporation!  as  shareholder  he 
is  liable  for  his  proportion  of  losses*  but  as 
creditor  he  la  entitled  to  recover  the  ajo  mt 
dus  him.  independently  of  all  losses*  as  the 
balances  assigned  to  hie  by  withdrawing  mr-abrrs 
must  oe  presumed  to  have  been  assorts  ned*  after 
allowing  all  deduetlons  to  which  the  withdrawing 
imniM'-s.  (the  assignors*)  ware  then  subject  or 
liable.6 


Contrary  to  this  Is  the  recent  holding  of  the  Supreme  Court 
of  Louisiana  of  July  80th*  1838*  in  the  case  of  Conservative  otae- 
stead  ss'n.  v.  Dreyfus*  143  Co.  36b*  wherein  the  Court  In  Its 
opinion*  1.  o.  363,  bold  the  followings 

*'  elator  purohased  full  paid  stock  in  the 
association  fro  nonborrowers,  by  ths  pur- 
chase he  bcqmireu  no  greater  right  with  resoect 
to  this  stock  than  hie  vendors  could  enforce* 
one  their  enf orseable  rights  are  clearly  fixed 
in  the  provisions  of  lew  we  have  q^loted.  To 
hold  otherwise  would  subordln  fee  toe  rights  of 
nonborrowing  stockholders  and  creditors  of  tha 
association  to  those  of  its  borrowing  members* 
to  the  great  prejudice  of  the  forwor  and 
possible  liquidation  of  the  association,  Uch 
m ruling  would  be  in  conflict  with  the  veil- 
recognised  principle  that  ths  liability  of  the 
capita  and  assets  of  evar^  corporation  is* 
first*  to  meet  tbs  demands  of  Its  creditors. 

The  rights  of  its  stockholders  arc  residuary* 

it  is  shown  that*  when  this  suit  was  filed* 
there  was  oilarge  number  of  applications  on  the 
withdrawal  register  of  the  respondeat  associa- 
tion. here  applicants  followed  the  procedure 
proscribed  by  law  for  the  wlthdr  wal  of  ac Wor- 
ship in  the  association,  We  are  of  the  opinion 
that  the  only  way  In  which  full  paid  unplengod 
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stock  In  • Louisiana  homestead  building  and 
loan  assoc  let ion,  ns  long  as  there  Is  an 
unsatisfied  lint  of  withdrawals  on  the 
assoc let ion's  register,  can  be  surrendered 
and  payment  thereof  enforced,  is  by,  giving 
the  notice  and  having  the  application,  as 
required  by  section  11  of  *«t  Ho.  ISO  of 
1902,  placed  on  the  association's  with- 
drawal list,  for  pay  man t In  due  course. 

Etc . e e ♦ e e 


If  a borrowing  shareh  lder,  who  is  the  owner  of  free  shares, 
could  receive  by  credit  on  his  note  or  loan  the  full  withdrawal 
value  of  his  free  shares  and  not  the  pro-rated  amount  nonborrowing 
members  receive  then  credit in-j  the  borrowing  shareholder  on  his 
note  or  loan  would  be  an  indirect  method  of  paying  such  free 
shares  their  full  withdrawal  value  and  discriminates  between  the 
owners  of  such  free  shares  as  between  borrowing  and  nonborrowing 
shareholders. 

in  the  e-’ se  of  Bertohe  v.  Loan  & Inv.  ss'n  of  ‘do.,  147 
Mo.  543  ( Ln  Banc)  1.  c • 559  seq. , the  Court  in  Its  opinion  held, 

"All  members  must  participate  equally  In  the 
profits  and  bear  the  losses.  If  any.  In  the 
same  nr oport ion.  This  Is  the  fundamental 
law  of  building  and  loan  associations  organised 
under  the  different  statutes  throughout  the 
Union.  The  provisions  In  the  borrower's  notes 
and  deeds  of  truet  sought  to  be  relented,  to 
the  effect  that  the  shares  of  stock  sledged  to 
s cure  t eir  payment  shall  reach  their  full 
par  value  at  the  end  of  one  hundred  months 
and  the  securities  canceled  and  satisfied 
regardless  of  the  earnings  of  the  association. 

Is  clearly  subversive  of  the  legislative 
scheme  governing  building  and  loan  associa- 
tions end  contrary  to  the  elear  letter  and 
spirit  of  our  statutes,  to.  " 

Ana  further, 

"decides  It  would  be  inequitable  and  unfair. 

The  rights  of  the  borrowers  must  be  determined 
from  the  standnolnt  of  their  relation  to  the 
non-borrowing  stockholders.  The  former  vol- 
untarily applied  to  and  became  members  of  the 
association,  and  the  by-lawa  not  repugnant  to 
the  statute  are  binding  upon  them  aa  well  ae 
upon  the  other  member e of  the  association.  te«* 
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And  further, 

"The  association  being  org&nlred  under  s 
mutual  plan  must  treat  all  of  its  members 
equally,  and  any  contract  whereby  one  stock- 
holder obtains  greater  share  of  profits 
than  another  would  be  violative  of  the  prin- 
ciple of  "'Ritual Sty  between  the  stockholders* 

The  plainest  principles  of  Justlos  and 
honesty  clearly  forbid  that  one  class  of 
stockholders  equally  meritorious  should  be 
compelled  to  suffer  that  others  may  profit 
thereby*  Etc*  e * e *" 

See  also,  case  of  I elts,  Respondent,  v*  J»:ses  dayward. 
Assignee  Appellant,  100  do*  App.  £16* 


iron  the  above  and  foregoing,  it  la  our  opinion  that  shares 
of  free  stock  owned  by  a borrowing  shareholder  would  not  be  entitled 
to  have  such  shares  credited  in  the  amount  of  their  withdrawal  value 
on  his  note  or  obligation,  but  that  such  shares  owned  by  him  would  b# 
withdrawn  according  to  the  nrovlaona  of  Section  5604,  supra,  mid 
the  pro-rated  emourtt  realized  on  such  hares.  If  withdrawn,  be 
placed  to  the  credit,  if  such  oorrower  direct:-,  to  his  loan  or 
obligation* 


Yours  vtsry  truly. 


James  L*  orn  -op tel 
Assistant  ttorney-'leneral* 


APPROVED* 


<i -i  t c 


(Acting)  Attorney-  .eneral * 


JL*di£0 


BUILDING  & LOANS 

V' 


Rent  for  office  space  not  changeable  to  appropriations 
made  for  B.  & L.  supervision* 


hon*  Ira  A*  McBride 
? upervi sor 

Bureau  of  Ouilding  and  Loan  Supervision 
Jefferson  City,  Missouri 


Dear  *r.  McBrides 


This  is  to  acknowledge  your  letter  of  July  24th,  1935, 
which  is  as  follows: 

"Section  5576,  R.  S*  Missouri,  1929,  states: 

'The  board  of  the  permanent  seat  of  govern* 
ment  is  hereby  required  to  provide  the  super- 
visor of  building  end  loan  associations  and 
the  state  bureau  of  building  and  loan  super- 
vision with  suitable  office  rooms. 1 

This  leads  me  to  the  point  in  question.  Durng 
the  last  session  of  the  legislature  the  Bureau 
of  Building  and  Loan  Supervision  was  moved  by 
the  permanent  seat  of  government  from  the 
Capitol  Building  to  the  Tribune  Printing  Company 
Building  In  order  to  make  room  for  the  legis- 
lature* 

The  sum  of  : 225*00  was  charged  by  the  Tribune 
people  for  rent  during  the  time  we  occupied 
space  in  their  building*  As  per  our  instructions, 
the  bill  for  this  amount  was  presented  to  the 
permanent  seat  of  the  government,  but  It  appears 
that  the  permanent  seat  of  government  takes  the 
position  that  this  Is  not  an  item  for  them  to 
pay  but  an  item  to  be  paid  out  of  the  funds  of 
the  Bureau  of  Building  and  Loan  Supervision, 

hereby  refer  this  matter  to  your  Department 
for  an  opinion.  ?e  feel  that  the  section  of  the 
law  above  referred  to  is  very  clear  and  definite 
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In  this  natter  and  the  rent  Item  mentioned  it 
an  Item  that  should  be  paid  by  the  permanent 
teat  of  government  rather  than  by  tfca  Bureau 
of  Building  and  L an  Supervision,  we  will 
appreciate  an  opinion  from  you  on  this  point." 


Section  9156,  R.  S.  1929,  pr; Tides  In  part  as  follow i 

"it  shall  be  unlawful  during  an/  session cf  the 
general  assembly  for  any  state  official, 
board,  commissioner,  etc.  **#**,  without 
the  Joint  written  oonaent  of  the  presiding 
officers  of  the  senate  and  bouae  of  represents* 
tlves  first  had  and  obtained,  to  use,  occupy, 
or  otherwise  usurp  or  hold  any  room,  office 
or  apartment  In  the  eepltol  building,  etc.  * *. 

And  It  shall  ba  the  duty  of  the  commissioner 
of  the  permanent  east  of  government  on  or 
before  the  opening  day  of  aaeh  fcarm  or  session 
of  the  general  assembly  to  have  all  such 
committee  rooms,  of fleas  end  apartments  clear* 
ad  of  all  other  oeeupants  and  open  and  reedy 
for  the  uee  of  the  general  assembly  end  of  the 
severe  committees  thereof,  with  all  the 
furniture  and  fixtures  belonging  to  said  rooms 
restored  thereto  and  in  proper  place  therein, 
etc.  * * * * *•* 

By  virtue  of  the  above  statute  your  offices  were  so  moved 
by  the  '’ermanent  Teat  of  Uovernmant* 

-action  5576,  Laws  of  Missouri,  1931,  page  142,  provides! 

■There  is  hereby  created  a state  bureau  of 
building  and  loan  supervision,  which  shall  be 
under  the  management  end  control  of  a chief 
officer  who  shall  be  called  the  supervisor  of 
building  and  loan  arsonist Ions.  The  supervisor 
of  building  and  loan  associations  shall  reside 
in  and  maintain  his  office  at  the  city  of 
Jefferson  and  shall  devote  all  of  his  time  to 
the  duties  of  his  office*  The  board  of  the 
permanent  seat  of  government  In  hereby  required 
to  provide  the  supervisor  of  building  and  loan 
associations  and  the  state  bureau  of  building 
and  loan  supervision  with  suitable  office  rooms*" 

7ou  want  to  know  If  your  department  should  pay  the  rent  for 
the  term  of  Its  occupancy  in  the  Tribune  Printing  Company's  Building? 
To  answer  your  Inquiry  it  calls  for  an  intsrpratat Ion  of  statute 
5576,  supra* 
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Supreme  Court  in  the  ear*  of  Bower s v.  Kanes 8 City 
Public  : e nr  Ice  Co.,  41  S.  W,  (£d)  BIO  1.  c*  B16,  steted  the  rule, 
which  prevail*  in  this  State,  relative  to  interpreting  a statute; 
we  quote  from  the  opinion: 

"*  e * In  construing  a statute,  the  court  ”uet, 
if  possible,  give  effect  to  the  whole  and 
every  part  thereof,  provided  the  interpretation 
is  reasonable,  and  not  in  conflict  with  the 
legislative  intent.  * » * * «,* 


The  Legislature  in  no  uncertain  language  demand*  that  the 
Supervisor  of  the  Ptate  Bureau  of  Building  and  ©an  Supervision 
reside  and  maintain  hi*  office  in  Jefferson  City.  This  is  mandatory. 
The  statute  is  silent  as  to  where  the  rooms  sha • 1 be  located  in 
Jefferson  City  nor  does  it  in  so  many  words  say  who  is  to  pay  for 
their  maintenance*  However,  the  statute  does  nrovide  that  the 
Board  of  the  Permanent  feat  of  Govern  ent  Jta  hereby  required  to 
provide  th©  Supervisor  with  suitable  office  r^em*.  We  call  attention 
to  the  words,  "is  hereby  required  to  provide'1  and  look  to  a definition 
of  same. 

C*  J.  Vol • 54,  Art.  II,  page  691,  defines  "required*  ss 
follows: 

allowed}  called  for*  cow  ended*  compel  led} 
demoded;  necessary;  made  necessary;  needed;  made 
an  essential  condition;  ordered;  rendered  necessary 
or  indispensable;  permitted;  requested;  that  which 
is  necessary;  to  be  requisite.  The  term  as  sometimes 
used  may  not  be  synonymous  with  'caused, * 'oeea sloped, * 
or  'needed.'* 

C*  J.  al?o  defines  the  word  "provide*,  ¥ol.  50,  Art.  I, 
page  8£8,  as  follows: 

"BROyiBK.  A.  is  9FUEBAL.  A word  of  comprehensive 
significance,  meaning  to  for see;  to  look  out  for 
in  advance;  referring  to  material  things,  to  supply, 
furnish,  or  sake  ready  for  use;  to  furnish;  to 
furnish  or  supply;  to  furnish,  procure  things  in 
advance;  to  farnitb  with  supplies  or  prerequisites; 
to  get,  collect,  or  make  ready  for  future  use;  to 
make,  procure,  or  furnish  for  future  use;  to  make 
ready  for  future  use;  to  obtain  or  make  ready 
supplies  or  means  for  future  use;  to  Obtain  so  ss 
to  have  ready  or  on  hand  when  needed;  to  prepare; 
to  procure  as  suitable  or  necessary;  to  procure 
beforehand  for  future  use;  to  procure  or  furnish 
supplies,  means  of  defense,  or  the  like;  to  procure 
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supplies  or  means  of  defense;  to  provide  for 
beforehand!  to  put  Into  a state  of  preparation; 
to  aupnly;  to  supply,  afford,  contribute;  to 
teles  measures  for  counteract ing  or  escaping 
so iet  ing,  often  followed  by  'against*  or  *for'| 
to  take  measures  In  view  of  an  expected  or 
possible  need;  referring  to  the  terns  of  a 
so- tract,  statute,  or  constitution,  to  stipulate 
or  establish,  aa  a condition;  to  grant,  lay  down, 
or  stipulate  as  s condition  or  provision;  to 
establish,  ss  a previous  condition." 


The  statute  says  the  Board  of  Permanent  Cast  of  Government 
Is  hereby  required  to  provide  the  I u per visor  with  suitable  rooms 
and  In  our  opinion  this  la  s duty  Imposed  upon  the  Board  of  Per- 
manent Best  of  >overnment  to  so  provide  suitable  rooms  for  the 
Supervisor  and  hit  impertinent  and  any  expense  entailed  or  necessary 
by  such  providing,  such  aa  rent,  should  not  in  our  opinion  be 
paid  out  of  the  funds  of  the  State  Bureau  of  Building  and  Loan 
Supervision* 

The  legislature  made  no  provision  in  your  appropriation  for 
the  paying  of  rent  for  office  rooms.  Lass  of  Missouri,  1955,  pages 
94  and  96,  which  are  the  funds  appropriated  to  your  T apartment  aid 
It  provides i 

"D*  PoR  OPHUTiOM: 

irenera  L expense t including  oo  nmunlcstlon,  print* 
in  r and  binding,  travel  and  other  general  expense 
and  Material  and  Supplies I consisting  of  sta- 
tionary and  office  supplies * • .;!30,B£6” 

If  the  Legislature  intended  rent  to  be  paid  for  office  room  by  the 
State  Bureau  of  Building  and  Loan  Supervision,  it  would  have  provided 
for  such. 

In  view  of  the  above  and  foregoing,  it  Is  our  opinion,  that 
the  item  of  '■  285.00,  charged  by  the  Tribune  people  for  rent  during 
the  tl'W  your  bureau  occupied  apace  In  their  building,  is  not  an 
item  to  be  paid  out  of  the  fund*  of  the  Bureau  of  Building  and 
Loan  Supervision. 


Yours  very  truly. 


James  L.  Hornportel 
Assistant  Attomey*  >eneral  * 

AP  ROVFDl 
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Attorney*  General. 
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RIGHT  TO  EETER  INTO 
AN  AGREEMENT  TO  EXTEND 
PAYMENT  OF  NOTE  AND  DEED 
OF  TRUST. 


I 


;.u;  UOt  i#  ii>33 


le  IrA  A#  <c  rid© 

up  jrvloor  dulldin  ; and  ouii  oeoclot*.  x\e 
. off arson  tty  0 llBBoart 


Ae 

i 


FILED 


-iur  r#  o.  rld«« 


This  • epartnont  aclCTOwlodges  receipt  of 
your  1 ct  -or  of  . uly  lo  , 1 .>33 , as  fol  lows  s 

"Piny  bo  i.ote  the  incloaod  lot  tor 
received  frexa  the  central  avln  e 
uxu  oein  < •eocletiou  of  .4aroi*ll» 

Xosourl,  ineloeJn»:  cm  atenefan 
A/e *eee«nt  ‘ • 

.Ills  'Opnrtnvmt  re  ;uootc  ; our 
opinion  ur  to  uhnthar  or  not  iiie 
” atonal  on  * ipoonatA"  a*  aulxn&ttud 
neats  with  iho  reqL  lreonnta  of  the 
eta tut or  ,ov  m!n,  41spoux4  juildln/* 
and  ijoan  j.firocJat  ’ one# 

.m  vrlll  appreciate  your  opinion 
on  this  r-xittor  at  your  oarll»»ct 
convenience#" 

Tiw  draft  of  the  natoneJ  an  e;roGnant 
attach ’.'Hi  to  yjur  lettor  In  .aranroph  ■ no  thereof  ;rar./idoei 

"t  irst  jartlos  a,  roo  to  »d  Ly 
those  *>•*»<*’.  to  do  release,  cancel 
and  nurrciuer  to  t lnl  art j the 

■eld  certificate  ‘to#  

of  t;.e  co./tul  stock  o+  eaTcT" 

• ontrol  B’/’n-.s  non  . sroclatl  on# 
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and  the  third  party  does  hereby 
accept  the  surrender  of  said 
stock,  subject  to  the  provisions 
of  this  a/^reoment , and  releases 
first  parties  from  the  payment 
of  further  duos  thereon." 

Upon  tho  surrender  of  the  certificate  as 
provided  for  In  the  quoted  paragraph,  the  borrower  would  become 
a non-member  of  the  association  and  the  legal  effect  of  the  ex- 
tension agreement  would  be  to  make  a loan  to  a non-mmbor  of 
an  association. 


Section  5594,  haws  1931,  page  149,  provident 

"*  * * The  moneys  accumt la ted  from 
payments  on  account  of  stock.  Inter- 
est, premium  and  fines,  as  aforesaid, 
or  from  any  othor  source  whatsoever, 
after  due  allowance  made  for  necessary 
and  proper  expenses,  and  subject  to 
the  provisions  hereinafter  set  forth 
respecting  the  withdrawal  and  cancel- 
lation of  sliares  and  accumulation  of 
contingent  fund,  may,  at  times  provided 
In  the  by-laws,  be  offered  to  such 
shareholder  or  shareholders  w:jo  shall 
bid  the  hi  .host  premium  for  the 
preference  or  priority  of  ri  ht  to  have 
the  loan  or  advance  of  a sum  equal  to 
to  ultimate  value  of  one  or  more  of 
his  or  tiielr  respective  shares*  * *•" 

The  above  s action  further  provides! 

"In  case  here  shall  be  a balance  of 
money  r ana lnxn  undisposed  of  at  any 
stated  meeting,  tho  dlroctors  may, 
at  their  discretion,  loan  the  funds 
so  remaining  on  hand  to  others  than 
stockholders  on  the  security  oi  prime 
unincumbered  real  estate  or  invest  In 
obll  afcions  of  the  United  States  or 
of  tho  State  of  Missouri,  and  may 
dispose  of  such  loonr  and  Investments 
at  ai.y  time  the  said  funds  are  reeded 
for  making,  loans  to  members  or  for  the 
other  p.rposes  of  the  association*  * *." 
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Treating  the  borrower  and  t enel'l  clary  of 
the  extension  agreement  as  a n on-mo  mbor  borrower  , the  p une 
conditions  In  the  association  would  .ave  to  exist  before 
the  association  would  be  entitled  to  enter  Into  the  extension 
agreement  as  aro  required  to  exist  whore  the  funds  of  the 
association  are  loaned  to  a non-member  sorrower  or  are  Invested 
In  the  obi  1 atlons  of  the  United  States  or  of  the  State  of 
Missouri. 

We  further  are  of  the  opinion  that  before 
such  on  extension  agreement  is  made  the  association  should 
adopt  a by-law  authorizla  such  an  agreement  to  be  made, 

a are  further  of  the  opinion  that  In  the 
evont  it  is  necessary  to  foreclose  the  deed  of  trust  after 
the  extension  agreement  had  been  made,  it  would  be  necessary 
to  go  Into  a court  of  equity  to  force lo  e under  the  deed  of 
trust  and  extension  agreement , for  the  reason  that  the  extension 
agreement  had  been  made  a part  of  the  deed  of  trust  and  load 
somewhat  altered  its  tens  and  provisions  authorizing  a fore- 
closure. That  only,  of  course.  Involves  a matter  of  expense. 

There  would  be  a small  dvantage  to  the  remain- 
ing members  in  that  the  shareholder  had  surrendered  his  stock 
and  thereafter  would  not  be  entitled  to  share  in  any  pf  the 
profits  of  the  Association, 

The  general  right  to  make  extension  agreements 
affecting  deeds  of  trust  is  recognized  by  the  Supreme  Court  of 
this  state  and  most  of  the  other  juried loti one.  In  Sturgeon 

v.  dudd,  190  <lo.  200-200,  the  Supreme  Court  of  tills  state  said! 

"*  * * ihe  petition  does  not  statu 
a cause  of  action,  because  It  fails 
to  allege  that  there  was  any  con- 
sideration moving  from  the  plaint  Iff 
to  defendant  to  support  the  promisor 
and  agreements  alleged.  A mere 
promise,  unsupported  by  a valuable 
consideration,  to  grant  an  extension 
of  time  for  the  payment  of  a debt, 
or  to  postpone  a sale  under  deed  of 
trust.  Is  not  sufficient  in  law  to 
bind  the  person  promising." 

Gee  also  41  C.  j.  page  80d,  Section  952, 

Hoe  v.  flaming,  32  Okl.  25S,  122  Pac.496. 
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Wlille  the  foregoing  Is  true, we  call  your 
attention  to  a statement  of  law  In  41  C.  J,  582,  Section  545, 
as  follows: 


"share  a first  mortgagee  grants 
to  the  mortgagor  an  extension  of 
the  time  for  payment  of  the  mort- 
gage debt,  but  without  any  actual 
or  Intended  discharge  of  the 
mortgage  or  fcahlng  a new  one, 
and  wi thout  any  fraudulent 
intent  as  regards  fcho  second 
mortgagee,  the  latter  cannot 
claim  to  be  preferred  to  the 
first  mortgagee  merely  on  the 
ground  of  such  extension,  unless 
perhaps,  in  accordance  with  gen- 
eral principle,  viioro  h©  occupies 
the  position  of  a surety  for  the 
first  mortgage  debt  and  the  extension 
Is  made  without  his  consent •" 

It  is  apparent  that  some  s ltuations  might 
arise  or  conditions  exist  that  would  Involve  an  association 
which  entered  into  an  extension  agreement, with  the  rights 
of  holders  of  deeds  of  trust  on  the  property  described  in 
the  first  mortgage  executed  and  recorded  subsequent  to  the 
execution  and  recording  of  the  first  deed  of  trust.  These 
are  matters  tliat  the  attorneys  for  an  association  would  have 
to  pass  upon  at  the  time  and  we  express  no  opinion  on  the 
subject,  but  merely  call  It  to  your  attention- 

subject  to  what  we  have  said  above,  whe ther 
or  not  it  would  bo  wise  for  an  association  to  enter  into  an 
extension  agreement  is  a matter  to  be  passed  an  by  the 
association. 

Very  truly  yours. 


Olhb&RT  Lamm 

Assistant  Attorney  General, 

APPROVED* 


H0V  WHMT&X 

Attorney  i general. 
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Hon.  Ira  a.  McBride 
Supervisor 

Bureau  of  Building  & Loan  •'  up  tv  Is  Ion 
Jefferson  City,  Missouri 


Dear  Mr.  McBride: 

This  Is  to  acknowledge  your  letters  of  July  12th,  1933, 
which  read  as  follows: 

(1) 

’'Numerous  inquiries  are  coming  to  this  Depart- 
ment from  various  building  and  loan  asso- 
ciations' officials  and  building  and  loan 
leagues  asking  as  to  whather  or  not  building 
and  loan  associations  will  be  permitted  to 
eccept  the  bonds  of  the  dome  Owner e'  Loan 
Corporation,  which  Is  now  being  set  up  by 
the  national  government  throughout  the 
nation. 

In  view  of  the  fact  that  this  Is  largely  a 
legal  matter,  I am  hereby  referring  this 
question  to  your  office  for  your  opinion.' 

That  you  may  better  understand  this  question 
which  is  being  raleed  by  the  building  end 
loan  assoc lat Iona  of  the  state,  1 am  enclos- 
ing letter  from  Mr.  Paul  J.  -'mold.  President 
of  the  Kansas  City  Building  and  Loan  mi  ague, 
which  states  the  question,  to  my  way  of  think- 
ing, very  clearly.” 


(2) 

"Yesterday,  1 submitted  to  Hon.  Roy  Me*lttrlek, 
Attorney  Jen oral , request  for  an  opinion  as  to 
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whether  or  not  Missouri  Building  end  Loan 
Aesoeletione  een  accept  the  bonds  of  the 
Horn*  Owners*  Loan  Corporation  In  exchange 
for  the  mortgages  they  hold. 

This  question  was  first  raised  by  the  Kansas 
City  Building  and  Loan  League,  but  this  sow- 
ing I haws  a letter  from  Hr.  J.  L.  Module, 
President  of  the  H!ssoi*l  State  League  at 
1446  Syndicate  Tr  :at  Building.  Jt.  Louie. 
Missouri,  asking  that  I get  the  Qenerel's 
opinion  on  the  same  question.  For  your  in- 
formation. I am  inclosing  a copy  of  Hr. 
Module's  letter.* 


The  Home  Owners ' Loan  Act  of  1953,  approved  June  IS.  1935. 
la  an  act  to  provide  emergency  relief  with  respeet  to  home 
mortgage  indebtedness,  to  reflnenoe  home  mortgagee,  to  extend 
relief  to  tbe  owners  of  hones  occupied  by  them  end  who  are  unable 
to  amortise  their  debts  elsewhere,  ete.  The  act  Is  quit#  lengthy 
and  will  not  be  set  out  only  In  part. 

Section  4.  sub-section  ( • )"  of  the  set  authorizes  the 
board  to  create  a corporation  to  be  known  as  the  Howe  Owners’  Loan 
Corporation,  which  is  an  instrumental Ity  of  the  United  States. 
Sub-section  *tb)”  fixes  the  amount  of  capital  rtoek  such  to  ha  owned 
by  the  ecretsry  of  the  Treasury  and  directs  the  Pec one trust ion 
Pino nee  Corporation  to  allocate  and  sake  available  to  the  Secretary 
of  the  Treasury  the  sum  of  *800,000,000  or  so  much  thereof  as  may 
be  necessary. 

Lub-sect! on  ^Ec)* provides  in  part  the  following: 

"The  Corporation  is  authorised  to  Issue  bonds 
in  an  aggregate  amount  not  to  exceed 
? 8, 000, 000. 000,  which  may  be  sold  by  the 
corporation  to  obtain  funds  for  carrying 
out  the  purposes  of  thla  eectlon,  or  exchanged 
as  hereinafter  provided.  Etc." 

Sub- sect  Ion  "(cf  provides  that  seme  shell  bear  interest  at  a rate 
not  to  exceed  4 per  centum  per  an nu~.  and  that  they  are  tax  exempt. 

Cub-section  "(d)*  provides  In  part  as  follows: 

"The  Corporation  la  authorised,  for  a period 
of  three  yeara  after  the  date  of  enactment 
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of  this  act,  (1)  to  aoqulre  In  exchange  for 
bend*  Issued  by  It,  home  mortgages  and  other 
obligations  and  liens  secured  by  real  estate 
(Including  the  interest  of  a vendor  under  a 
purchase-money  mortgage  or  eontraet)  record- 
ed or  filed  in  the  proper  office  or  executed 
prior  to  the  date  of  the  enactment  of  thia 
act,  etc,” 

The  act  defines  certain  terms  used  in  same  and  the  term 
"home  mortgage1*  is  defined  as  such, 

"The  term  'home  mortgage*  means  a fir at 
nortgage  on  real  estate  in  fee  simple  or  on 
a leasehold  nder  a renewable  leese  for  not 
less  than  ninety -nine  years,  upon  whloh 
there  le  located  a dwelling  for  not  more 
than  four  families,  used  by  the  owner  ss  a 
home  or  held  b,  him  as  hit  homestead,  and 
having  a value  not  exceeding  120,000;" 

There  are  other  sub- sect lone  end  provisions  of  this  act 
whloh  we  do  not  deem  necessary  to  call  attention  to  In  writing 
this  opinion,  -ur  comments  and  quotations  on  and  from  the  above 
act  were  solely  for  the  reason  to  give  some  Idea  of  whet  It 
Intense  to  accomplish  or  Its  purpose. 

The  statutes  of  Missouri  do  not  rovide  for  the  e changing 
of  bonds  of  the  ~ome  Owners  * Loan  Corporation  for  mortgagee  of 
sorrowing  shareholders  held  by  building  end  loan  companies. 
Section  5694,  Laws  of  Missouri,  1951,  page  149,  provides  how 
surplus  funds  nay  be  loaned  and  wa  quote  parts  of  said  statute 
es  follows* 


"The  money r accumulated  from  payments  on 
account  of  stock,  interest,  premium  and 
fines,  ss  aforesaid,  or  from  any  other 
sources  whatsoever , etc.  * # * * *■  * * * 

Be  offered  to  such  shareholders  or  share- 
holder who  shall  bid  the  highest  premium 
for  the  preference  or  priority  of  right  to 
have  a loan  or  advance  of  a sum  equal  to  the 
ultima  te  value  of  one  or  more  of  hie  or  their 
respective  shares;  etc,  #***#*  ***** 
In  ease  there  shall  be  a balance  of  money 
remaining  undisposed  of  it  any  stated  meet- 
ing, the  directors  ^ny,  at  their  discretion, 
loan  the  funds  so  remain ing  on  hand  to  others 
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then  stockholders  on  the  security  of  or lae 
line  no  umbo  red  reel  estate  or  invest  In 
obligations  of't'he  hi  ted  States  or  of  the 
State  of  Missouri  etc . ” 

Section  5663*  Less  of  Missouri,  1933*  page  IB?,  provides 
in  part  as  follows: 

"*  * * * and  invest  in  shares  of  such  land 
bank  of  the  State  of  Ml  r sour i*  not  to 
exceed  ten  per  centum  of  the  reaourcee  of 
suoh  assoc  la tl on  at  the  time  of  such  Invest* 
ment,*  * *,  it  may  invest  In  lawfully  Issued 
obligation  of  aueh  land  bank  of  the  State 
of  Missouri ; also*  upon  the  written  permission 
of  the  supervisor  of  building  and  loan  associa- 
tions first  had  and  obtained,  any  building  and 
loan  association  may  loan  any  of  its  funds  on 
hand  not  needed  for  loans  to  its  members,  or 
the  payment  of  matured  aharas  or  withdrawals, 
t other  building  and  loan  associations  of 
Mi ssourl • tc • * 

Section  6697,  Laws  of  Missouri,  1031*  pa  e 181,  provides 
in  part  as  follows: 

BL'or  ever.,  loan  or  advance  m*  de  as  aforesaid, 
a non-negotialbe  note  or  bond  secured  by 
first  mortgage  or  deed  of  trust  on  real 
estate  shall  ba  giver.,  accompanied  by  a 
transfer  and  pledge  of  tha  aharas  of  stock 
of  the  member  or  members  so  obtaining  a loan 
or  advance*  Ktc," 


Thus*  the  statutes  limit  building  and  loan  companies  to 
Investing  and  loaning  its  money  to  the  security  hereinbefore 
enumerated.  Building  and  loan  companies  are  creatures  of  statute 
and  may  do  only  that  which  the  statutes  autriorise. 

If  the  building  and  loan  companies  substitute  or  exchange 
their  flrat  mortgages  or  deads  of  trust  for  bonds  of  Home  Owners' 
Loan  . orporatlon*  it  would  be  an  indirect  method  of  investing  Its 
money  in  ruch  bonds*  which  the  statute  does  not  permit*  It  Is 
0"r  opinion  that  legislation  will  ba  neoessary  before  bonds  of 
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Hose  owners'  Loan  Corporation  may  be  accepted  by  building  and 
loan  companies  in  lieu  of  tholr  first  mortgages  or  deeds  of 
trust  and  until  such  time  the  comp an lee  nay  not  aeeept  the 
bonds  In  exchange. 


Youre  very  truly. 


APPROVED i 


James  L.  HcrnBostel 
Assistant  Attorney -tenoral . 


JLHi  3 
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BUILDING  AND  LOAN:  Shares  pledged  as  security  for  loans  not  to  be 

sold  as  collateral  but  -oust  be  withdrawn  and 
withdrawal  value  applied  on  loans. 

.1  f 7 * / ( A *.  ■ - 7 / 
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don.  Ira  A.  McBride 
Supervisor 

0 reau  of  Building  and  Loan  Supervision 
Jefferaon  City,  Missouri 


Dear  Mr.  leBrida: 

This  la  to  acknowledge  your  recent  letter  which  reads 
as  follow t: 


8 Sy  examiners  report  th  t a certain  Miseourl 
building  and  loan  association  is  making  loena 
to  their  shareholders  on  their  stock  accounts 
and  treat  bag  the  stock  cert! fleeter  the  sail* 
ae  a bank  treats  its  collateral  security. 

In  other  words,  the  assoc  1st  ion  will  advene* 
the  shareholder  fifty  per  cent  of  the  with- 
drawal value  of  his  certificate  taking  fro* 
him  a note  of  obligation,  and  upon  failure 
to  *eet  the  note  of  obligation  when  due, 
the  stock  Is  put  up  and  sold  and  the  associ- 
ation nrofits  the  ifference  between  the 
note  and  th*  total  amount  of  the  certificate. 

This  department  looks  with  disfavor  on  such 
a practice.  **  believe  It  la  illegal,  but 
before  doing  anything  about  the  matter,  we 
desire  to  have  yo?u»  opinion. 

*s  you  know,  a great  many  associations  are 
unable  to  meet  the  withdrawal  demands  of 
their  shareholders  and  In  most  eases  this 
is  no  fault  of  the  association,  however, 
on  the  other  hsnd  it  Is  no  fault  of  the  shareholder 

that  the  association  is  unable  to  pay  him  the 
cash  value  of  his  certificate  or  to  loan  hi* 
ninety  per  cent  of  his  certificate  as  provided 
for  by  law,  Nte  feel  that  since  the  law  protects 
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the  association  against  a run  In  tlaea  of 
stress  ana  strain  such  a?  we  are  just  going 
through*  that  the  same  law,  out  of  fair: -ess 
and  Justice,  should  protect  the  rights  of 
the  shareholder  against  having  to  forf  it 
his  Interests  In  the  certificate  at  fifty 
cents  on  the  dollar. 

This  T.  apartment  *111  appreciate  yo  ir  opinion 
on  this  matter  at  your  convenience. " 


Tho  second  paragraph  of  your  letter  expresses  our  views 
c ncernlng  the  matter  y m write,  e quote i 

This  department  looks  with  -'Isfavor  on 
stich  a practice,  '•a  believe  It  le 
Illegal , aw***," 

r.ectlon  5597,  <aws  of  Jlsaourl,  1931,  page  151,  conta'ne 
thla  provlel  nt 

"frovid«d,  however,  that  the  shares  of  th 
particular  corporation  without  other  security, 
may.  In  the  discretion  of  the  board  of 
directors,  bo  oec opted  aa  aec  rlty  for  loans 
or  advances,  to  an  amount  not  exceeding  nine- 
tenths  of  the  withdrawal  value  of  auch  shares 
at  the  time,  as  shown  by  the  books  of  sueh 
association. " 

The  statute,  surra,  provides  associations  may  loan  money  * 
to  Its  members  con  shares  of  stock,  without  other  security,  not 
to  exceed,  however,  nine- tenths  of  the  withdrawal  value  of  sueh 
shares,  therefore.  If,  and  when,  a loan  or  advance  Is  made 
the  shares  accepted  aa  security  are  lwpr eased  with  a lien.  You 
state  that  a certain  Missouri  Building  and  Loan  Association  la 
not  tret  tin  .,  the  shares  as  security  for  the  loan  but  as  collateral 
and  upon  default  aell  same  as  collateral.  The  statutes  relating 
to  building  end  loan  associations  do  not  permit  of  such  practice, 
"rw,  an  association  may  loan  on  the  sole  security  of  shares 
of  stock  which  have  a fixed  value  at  the  time  and  if  default 
occurs  the  shares  my  be  canceled  t repay  the  loan.  But  they 
ha  e a withdrawal  value  and  same  has  not  decreased  since  the 
loan  was  made  and  the  loan  on  wMeh  "hares  are  pledged  as  secur- 
ity may  not  exceed  nine -ten the  of  their  withdrawal  value.  Thue, 
there  Is  no  guess  as  to  the  value  of  the  security  and  it  la 
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always  sufficient  to  rep?  y the  loan  nt  all  times.  To  permit 
a shareholder  to  be  taken  advantage  of  ho  you  state  the 
association  Is  doing  Is  uncon rc lono ble. 

e call  attention  to  various  provisions  of  the  statutes 
th'-t  pustaln  our  ooneluslon,  1.  e.,that  the  shares  of  a toolc 
pledged  bp  security  shall  not  be  sold  as  collateral  but  sons 
be  canceled  by  withdrawal  and  the  withdrawal  value  thereof 
be  applied  as  credit  t the  loan. 

Section  569  , Laws  of  Missouri.  1931.  pegs  162,  provides 
that  when  a mortgage  is  foreclosed  the  with  raws!  value  of  the 
shares  of  stoek  shall  bo  credited.  e quota: 

"In  the  event  of  such  foreclosure,  the  de- 
faulting borrower,  in  addition  to  the 
ano  int  loaned,  as  shown  by  the  bond  and 
nor t gage  or  deed  of  trust  given  by  such 
borrower,  shall  be  charged  with  all  dues, 
etc.  * * *,  and  n all  have  and  be  give, 
credit  for  the  with  raws  1 value  of  the 
shares  '-1  edged  and  transferred  by  him 
as  aforesaid.  In  accordance  with  the 
rule  hereinafter  orovlded  for  the  with- 
drawal and  cancellation  of  shares." 


section  6501.  da*e  of  Missouri.  1931.  pa0e  163.  has  this 
provision: 


"A  shareholder  way  re  :ay  a loan  at  any  time 
upon  application  to  raid  corpor  tlon  * * * 
and  shall  receive  and  be  given  credit . If 
he  desires  to  surrender  his  shares,  for  the 
withdrawal  value  of  the  shares  pledged  and 
transferr  d by  him  as  security  for  said  loan. 

In  accordance  with  the  rule  hereinafter 
provided  for  the  withdrawal  and  cancellation 
of  shares;  etc." 

Section  6604,  Laws  of  Maeourl.  1931.  pa  e 165,  has  this 
provision* 


"Any  phereholder  * * * wish in  ; to  withdraw, 

* * e,  shall,  » a * be  entitled  to  receive 
the  R’'0;nt  actually  withdrawable  at  the  time 
◦f  making  ao  lie  at Ion  for  withdrawal  * * 
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Frow  the  foregoing  it  Is  our  opinion  th&t  upon  default 
by  a borrowing  newber  haring  only  a hares  of  stock  pledged 
••  recur ; by,  such  shares  of  stock  shall  not  be  sold  as 
collateral  but  shall  be  canceled  by  withdrawal  an  the  atont 
received  after  withdrawal  Disced  to  the  credit  of  the  note 
or  loan,  and  the  excess , If  any,  be  paid  to  the  borrowing 
wabsr. 


Yours  very  truly. 


Janes  L>.  horn  bos  tel 
/ehletrnt  t tor npy« General. 


A?ROvRDi 

!f  Y ‘Je  "jTTFICK 

Attorra y- General 


JUll  u 


BTTILDINi'}  AND  LOAN  STTPERYISOH: 


Power  to  appoint  local  a^tor^ey 

discussed. 


\ 


Hon.  Ira  A*  No Bride 
Supervisor 

Bureau  of  Building  and  Loan  Supervision 
Jeffereon  City,  Missouri 


Dear  Mr,  McBride: 

This  Is  to  acknowledge  your  letter  which  la  aa  follows: 

"Attached  is  a letter  from  the  firm  of  igos, 

Carroll,  aiggs  & Keefe  of  St.  Louis,  which 
is  self -explicatory. 

I would  like  to  have  you  give  thla  Depart®® fc 
a ruling  on  the  question  raised  by  Mr.  Robert 
J,  Keefe  in  the  Inclosed  letter*" 

The  appended  letter  to  which  you  refer  reads: 

"1  mentioned  in  the  letter  which  I wrote  to 
you  today,  in  answer  to  your  Inquiry  ebdut 
some  natter e pertaining  to  the  done ate ad 
Building  and  Loan  Aaaoelaton,  that  there 
la  so®#  uncertainty  with  respect  to  the 
appoint® eat  of  attorney a in  a ease  where  the 
receive- ship  proceedings  were  lnstltuted- 
orlor  to  1951  and  the  attorneys  for  the  reoelv* 
er  were  appointed  by  the  Court. 

I do  not  find  In  the  statutes  aa  they  were 
prior  to  the  1951  amendment  any  provision 
authorising  the  Supervisor  of  the  Bureau  of 
Building  and  Loan  Supervision  to  appoint 
attorneys  to  represent  hi®  as  receiver. 

There  ie  in  the  1951  amendment  (Lave  of  1951, 

Sec.  56C7,  p.  163),  sub-paragraph  5 (p.  166), 
the  following  provision: 
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•The  supervisor  shall  reeaive  a rea son- 
able  compensation  for  tala  services  la 
managing  and  conducting  the  affairs  of 
such  association  and/or  for  his  services 
as  receiver,  which,  together  with  his 
necessary  expenses.  Including  his  fees  as 
supervisor  or  compensation  as  receiver  and 
the  fees  of  the  local  attorney.  If  one  be 
employed  tij  Him,  together  with  his  necessary 
expenses,  are  to  be  paid  out  of  a a Id  assets 
and  to  be  fixed  by  the  court,  but  Abell 
not  exceed  6jf  of  the  sesets  of  euch  associa- 
tion,1 

The  above  reference  to  ’the  local  attorney.  If  one 
be  employed  by  bln'  is  the  only  statement  X can 
find  In  the  statute  which  eight  be  eonetrued  as 
authorising  the  supervisor  to  appoint  an  attorney, 
I am  doubtful  of  the  proposition  that  this  author- 
ises the  appointment  of  an  attorney  to  represent 
the  supervisor  In  hie  capacity  aa  receiver  as 
distinguished  from  his  eepeelty  In  performing 
other  duties  as  superintendent,  ordinarily.  In 
receivership  actlona  the  attorneys  for  the  receiv- 
er are  appointed,  by,  or  at  Isaet  approved  by,  the 
court, 

I brought  this  setter  to  the  attention  of  Mr, 

I _;oe  end  he  suggested  that  it  eight  be  well  for 
you  to  obtain  the  opinion  of  the  Attorney  General 
upon  this  question,  I believe  It  would  be  ad- 
visable to  do  that," 


Section  8679,  Laws  of  Missouri,  1<31,  o,  148,  provides  In 
part  the  fol loving t 

"The  state  bureau  of  building  and  loan  super- 
vision and  the  supervisor  of  building  snd  loan 
associations  shall  have  charge  of  the  execution 
of  the  levs  relating  to  mutual  savings  fund, 
building  and  loan  associations,  etc.  « * • • e 
The  supervisor  of  the  bureau  of  building  end 
loan  assoc 1st ions  shall  have  the  power  to  Insti- 
tute In  the  name  of  the  state  of  Hleaourl  end  to 
defend  suits  In  the  courts  of  this  state  and  the 
United  tatea.  * * * " 
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Foot  Ion  5;22,  Lavs  of  Mlaso;rt,  1931.  p.  160.  roods  as 
fol^OWSt 

"It  shall  be  the  duty  of  the  supervisor  of 
building  and  loan  associations  of  the  stato 
of  Missouri  to  administer  and  enforce  the 
provisions  of  this  article." 

Thus,  as  supervisor  of  building  and  loan  associations  you 
have  complete  charge  and  control.  Now  a r supervisor  do  you  have 
power  to  appoint  an  attorney  or  who  is  the  attorney  that  represents 
your  Department  as  supervisor?  *he  statute  does  not  provide  for 
appointment  of  sn  attorney  by  you.  The  Bureau  of  Building  and 
Loan  Supervision  is  a department  of  the  State  and  It  devolves  upon 
the  Attorney  General , as  part  of  his  duties,  to  advise  and  act  If 
you  desire  an  attorney. 

faction  11274,  R.  S.  1929,  reads  as  follows: 

"Then  required,  he  shall  give  his  opinion,  la 
writing,  without  fee,  to  the  general  assembly, 
or  to  either  house,  and  to  the  governor, 
secretary  of  state,  auditor,  treasurer,  super- 
intendent of  public  schools,  warehouse  commis- 
sioner, superintendent  of  Insurance,  the  state 
finance  commissioner,  and  the  heaa  of  any 
atate  department,  or  any  elroult  or  prosecuting 
attorney  upon  any  question  of  lew  relative  to 
their  respective  offices  or  the  discharge  of 
their  duties.” 

Section  11276,  R.  f.  1929,  reads  as  follows: 

"The  attorney -general  shall  appear,  on  behalf 
of  the  atate.  In  the  supreme  court,  and  have 
the  management  of  and  prosecute,  or  defend, 
as  the  case  may  require,  all  appaals  and 
writs  of  error  to  which  the  state  Is  a party, 
other  than  thoss  In  which  the  name  of  the 
state  la  used  aa  nominal  plaintiff  In  tha 
courta  below.” 

Section  11276,  R.  S.  1929,  reads  aa  follows: 

"The  attorney-general  shall  institute.  In  tie 
name  and  on  the  behalf  of  the  state,  all 
civil  suits  and  ether  proceedings  at  law  or 
In  equity  requisite  of  necessary  to  proteot 
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the  rights  and.  Interests  of  the  state,  and 
enforce  any  and  all  rights,  interest*  or 
claims  against  any  and  all  persons * firms 
or  corporations  in  whatever  court  or  Juris- 
diction such  action  may  be  necessary;  and 
he  may  also  appaar  and  Interplead*  answer  or 
defend*  In  any  proceeding  or  tribunal  in 
which  the  state's  Interests  are  involved*" 

Section  11877 , Leva  of  ttlsaourl,  1933*  p.  177*  reads  in 
part  a a follows  * 

"The  attorney -gene ~al  may  at  the  request  of 
any  officer*  board*  eurean*  Conn  lesion,  or 
Institution*  or  agent  of  the  Stat**  assign 
an  Assistant  Attorney  General  to  perform  the 
duties  prescribed  by  section  11275  of  this 
article  before  or  upon  the  behalf  of  such 
officer*  Board,  ' e pa r t man t , Bureau*  Insti- 
tution or  Comal a a ion  or  agent*  and  may  upon 
request  as  aforesaid  from  time  to  tin*  re- 
assign such  Assistant.” 

You  have  called  upon  this  department  on  numerous  occasions 
for  advise  concerning  your  duties  as  Supervisor  of  the  Bureau  of 
Building  and  Loan  Associations  and*  as  unaer  the  statute*  we  ^ 
performed  our  duty  by  giving  you  such  opinions. 

C8cti  >n  5624,  Levs  of  Hi  eeour  1 , 1951*  p.  161,  provides  in 
part  ae  follows t 

"It  shall  be  the  duty  of  the  supervisor,  in 
person  or  by  one  or  more  persona  by  him 
appointed  for  that  curpoae  who  are  not  off  leer  a 
or  agents  of  or  in  any  manner  Interested  in  any 
bulMing  and  loan  association,  to  nake  a full 
and  careful  examination  of  tha  affairs  of  any 
and  all  assoc  1st Jon a in  the  state  as  often  as* 
in  the  discretion  of  the  supervisor*  t a con- 
dition of  any  association  may  require  etc*  * * *" 

Section  5626*  La»s  of  Uleso.rl*  1931*  p.  162,  provides  in 
part  as  follovei 

"No  eeeoolation  shall  cease  to  do  business  or 
attempt  to  mak*  a voluntary  assignment  of  lta 
assets  or  in  any  other  manner  to  liquidate  Its 
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affairs  prior  to  tha  maturity  of  All  of 
Its  stock , except  with  the  cnsent  of  two- 
thirds  of  its  stockholders  and  the  approval 
of  tha  supervisor  of  building  and  loan 
associations.* 


And  fu-ther, 

"If  any  association  attempts  to  make  such  an 
assignment , the  supervisor  shall  upon  his 
own  Inltlatlva  taka  charge  of  tha  assoo latlon 
and  of  Its  asssts  and  shall  menage  and  conduct 
Its  buslnsss." 

And  further, 

"Or  If  It  shall  appear  to  the  auparvlaor  from 
any  report  of  sueh  associations  or  from  any 
examination  wade  or  eauaed  to  bs  made  by  hi a, 
or  from  any  knowledge  or  information  obtained 
from  any  other  source,  that  sueh  assoc latlon 
has  committed  a violation  of  its  charter  or  la 
acting  unlawfully,  or  that  aueh  association  la 
conducting  its  buslnors  in  an  unsafe  or  unauthorised 
manner,  or  that  the  assets  of  any  sueh  association 
are  Insufficient  to  justify  tha  continuance  of 
business  by  such  association,  or  It  shall  appear  to 
the  supervisor  that  It  is  unsafe  or  insane  : lent 
for  any  such  association  to  e ntinue  to  transact 
business,  the  supervisor  shall  coonunlcate  the  fact 
to  the  officers  or  directors;  such  officers  or 
directors  shell  be  si lowed  sixty  days  in  which  to 
make  the  sesets  sufficient  or  to  eorrert  the 
Illegal  practices. 

And  further, 

"In  case  sucb  assets  are  not  made  sufficient,  or 
the  illegal  practices  corrected  within  a time 
fixed  by  the  supervisor,  or  if  the  directors 
request  the  supervisor  so  to  do,  the  supervisor 
shell  take  charge  of  the  association  and  it a 
assets  and  manage  and  conduct  Its  business." 

Section  562" , Laws  of  Xlasoxirl,  1931,  op.  163  and  164,  provides 

In  pat  ss  follows i 

"Upon  taking  charge  of  an  association  under  any 
of  tha  provisions  of  this  artlele,  the  supervisor 
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•hall  as  soon  a*  practicable,  ascertain  b.  a 
thorough  examination  of  Its  affairs,  and 
appraisal  of  Its  assets,  it*  financial  con- 
dition j and  If  from  such  examination  and 
appraisal  It  appoars  to  the  supervisor  of  such 
association  Is  In  a condition  to  safely  resume 
business,  he  shall  return  the  assets  and  the 
conduct  of  the  association  to  Ite  officers  and 
directors." 

Thus,  ee  supervisor  other  duties  era  imposed  upon  you 
relative  to  building  and  loan  association#  whose  conditions  are 
as  those  mentioned  in  the  foregoing  two  sections, 

Section  5626,  supra,  also  provides; 

"The  possession  of  the  supervisor  In  charge  of 
the  affairs  and  assets  of  such  assoc  1st  Ion 
shall  be  construed  a the  possession  of  the 
state  of  Missouri  end  that  the  property  Is  In 
custodla  legla  and  the  placing  of  said  property 
in  the  hands  of  said  supervisor  by  the  directors 
and/or  the  taking  of  poseessl  a by  the  supervisor 
and  his  appointment  as  receiver  of  said  property 
by  the  circuit  court,  as  provided  in  this  article, 
shall  not  be  construed  as  a proceeding  on  account 
of  Insolvency  or  that  said  association  has 
committed  an : act  of  bankruptcy ; but  the  said 
supervisor  shall  promptly  proceed  and  continue 
to  collect  dues  and  interest  from  the  stock- 
holders end  borrowers  of  the  s association  and 
may  bring  and/or  defend  suits  in  the  name  of 
the  association  and  may  authorise  and  direct  the 
foreclosure  of  deeds  of  trust  and/or  mortgages, 
and  ^ay  its  operating  expenses  and  In  his  discre- 
tion Its  debts  to  Its  general  creditors,  employ 
such  help  ss  he  needs  to  manage  and  operate  said 
association,  including.  If  necessary,  a local 
assistant  deputy  to  represent  the  supervisor  in 
his  absence  from  the  county,  and  a local  attorney 
to  represent  him  in  all  legal  proceedings;  * * * * 

Section  6627,  supra,  also  provides; 

"The  supervisor  may  at  any  time  after  he  takes  charge 
of  the  assets  an-  the  affaire  of  an  association. 
Institute  proceedings  In  the  circuit  court  in  the 
city  or  county  In  which  said  association  has  its 
principal  office,  and  have  him  self  appointed  tem- 
porary receiver,  until  it  is  determined  whether  or 
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not  such  association  can  resume  business; 
or  appointed  receiver  for  the  purpose  of 
winding  ud  Its  af  a Ira,  and  the  court  shall 
upon  such  applicstio n,  appoint  the  supervisor 
mien  receiver:  and  as  such  receiver  the  super- 
visor under  order  of  the  court  in  such  pro- 
ceeding make  compromise  and  settle  with  the 
borrowers  of  such  association  the  amount  of 
credit  to  be  allowed  any  loans  on  account  of 
the  value  of  the  stock  held  as  collateral  to 
such  loans,  etc,*1 

ad  further, 

"The  supervisor  shall  receive  a reasonable  com- 
pensation far  his  services  in  managing  and  con- 
ducting the  affairs  of  such  association  and/or 
for  his  services  As  receiver,  which  together 
with  his  neceasar;  expenses,  including  bis  fees 
as  supervisor  or  compensation  as  receiver  and 
the  fees  of  the  local  attorney.  If  >ns  be  employ- 
ed by  him,  together  with  his  necessary  e penset, 
are  to  be  paid  out  of  said  assets  and  to  be  fixed 
by  the  court,  but  shall  not  exceed  5 per  cent 
of  the  assets  of  such  association.  Any  compen- 
sation received  by  the  sup or visor  and/or  as 
receiver  as  provided  in  this  article  other  than 
his  actual  expense  Incident  thereto  end  the  fee 
of  the  locel  attorney,  if  one  be  employed  by  hi*, 
shall  be  turned  in  to  the  state  treasurer  for  the 
credit  of  the  department  of  state  building  and 
loan  supervision,* 

From  a reading  of  the  above  sections  It  will  be  seen  that  the 
supervisor  upon  taking  charge  of  a binding  and  loan  association  may 
do  came  as  supervisor  or  as  temporary  receiver  or  as  receiver. 

Section  5£S£,  supra,  provides  that  when  the  supervisor  takes  over  an 
association  as  supervisor  and/or  temporary  receiver  in  ord  r to 
reorganise  it  that  he  shall  have  the  power  to  appoint  a local  attorney 
to  represent  him  in  ell  legal  proceedings  (hereinafter  limited). 

And  Section  6627,  supra,  provides  the  fee  and  limits  the  e mount  thereof, 
of  the  local  attorney,  if  employed,  shall  be  paid  out  of  the  asset* 
of  such  association  and  Is  fixed  by  Use  court. 

Section  6626,  La we  of  Missouri,  1951,  p.  166,  reads  as  follow  si 

"ATTORNEY-  (JIMSUU,  Tu  ACT.— Such  eourt  proceedings 
shall  bo  conducted  by  the  attorney -general  of  the 
state,  and  in  the  name  of  the  State  of  Missouri 
as  plaintiff,  at  the  relation  of  said  supervisor. 

The  actual  expenses  of  the  attorney  general  Shall 

be  paid  out  of  the  building  and  loan  supervision  fund 
in  carrying  out  the  provisions  of  this  section," 
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Thus,  3eetion  5628  provides  that  all  court  proceedings 
neceefltr.,  and  lno  Ident  t the  taking  over  of  a building  and  loan 
association  by  you  as  supervisor,  temporary  receiver  or  receiver, 
shall  be  Instituted  b the  Attorney-'leneral . And,  Section  6626 
provides  that  when  yon  have  taken  over  an  association  as  supervisor 
and/or  te horary  receiver  for  the  purpose  of  operating  It  that  you 
he  e the  right  then  only  to  employ  e local  attorney  to  aeaist  you 
in  all  legal  proceedings.  Such  legal  proceedings  would  be  for  the 
ptirpoae  of  col  looting  assets,  payment  of  claims  etc,  and  to  advise 
the  loeal  "assistant  deputy”  but  such  local  attome;/  nay  not 
represent  you  In  court  proceedings  instituted  by  or  against  you. 
iff s again  emphasise  the  fact  that  all  suite  are  brought  In  the  name 
of  the  Stats  of  Missouri,  Section  6679,  supra*  A local  attorney 
menus  one  living  and  residing  where  the  hows  office  of  such  association 
is  located. 

The  law  does  not  provide  for  the  appointment  of  an  attorney 
either  local  or  general  to  represent  you  or  do  anything  In  your 
behalf  whwt  you  are  ap  o luted  receiver,  sueh  being  required  of  the 
Attorney-  enaral. 

Prom  the  above  and  foregoing  we  hr  ve  shown  that  you  as  supervisor 
have  complete  charge  and  eontr  1 over  ell  building  and  loan  assocla- 
tlona  authorised  to  do  business  in  Missouri;  It  ba'ng  part  of  your 
duties  to  examine  into  their  affairs  to  ascertain  If  they  are  com- 
plying with  the  statutes.  If  an  association  Is  not  conducting  its 
business  in  the  menner  prescribed  by  law  then  it  becomes  your  duty 
to  take  charge  of  It  and  conduct  Its  business  for  it.  f ter  talcing 
over  such  association.  If  it  la  noaalble  or  edvleabl#  to  reorganise 
it  and  return  the  management  of  same  to  Its  board  of  directors, 
then  such  is  your  duty,  however,  IT  such  association '«  affairs 
warrant  the  liquidation  thereof  then  you  are  appointed  receiver  by 
the  court  which  chngea  your  status  regarding  that  association  from 
■upervlaor  to  receiver.  When  you  ere  appointed  receiver  you  may 
not  appoint  an  attorney  to  represent  you  as  flu oh.  The  statute  then 
requires  the  Attomey-Jeneral  to  perfrom  all  lagal  matters  for  you. 

Fven  now  any  questions  arising  as  to  your  rec elver ahlpe  you  submit 
to  ufl  and  we  advise  you  accordingly,  and  the  opinion  requested  In 
this  Instance  illustrates  this  fact. 

Ahe  enclosed  letter  shows  that  the  association  mentioned  there- 
in is  An ‘receivership  for  the  purpose  of  winding  up  its  affaire 
and  that  you  have  been  appointed  receiver.  Mr.  ^obert  J.  Keefe, 
writer  of  the  latter  addressed  to  you,  er presses  doubt  as  to  your 
espacity  to  appoint  an  attorney  whan  an  association  la  In  your 
custody  as  receiver.  #e  quotes 

*1  am  doubtful  of  the  proposition  that  this 
authorises  the  appointment  of  an  attorney 
to  represent  the  supervisor  In  his  capacity 
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as  receiver  as  distinguished  frov  hla  capacity 
In  performing  other  duties  as  superintendent *" 

It  la  our  opinion  that  <1)  this  Cepartaient  le  requited  to 
represent  you  as  supervisor  on  ail  Matters  concerning  the  Bureau 
of  Building  and  Loan  Association* : (£)  that  when  It  becomes  necessary 
for  yon  to  take  charge  of  an  association,  then  this  £ apartment  Is 
required  to  file  ell  court  proceedings  necessary  and  incident  thereto; 
(3)  that  when  you  take  charge  of  an  association  you  nay  appoint  a 
local  attorney  to  represent  you  end.  or  the  local  assistant  deputy 
while  a plan  of  reorganisation  is  being  effected  or  until  you 
return  the  business  a? fa#**  of  the  association  to  its  board  of 
directors.  %*«  devise  *r  act  local  attorney  shall  not  be  to 

represent  you  In  ypi<Mgld$  er  defending  of  any  suit  In  court, 
as  euch  is  required  o*  the  *ttorney-3ener*lf  (4)  That  If  an 
association  Is  nlaced  in  your  care  and  custody  as  r ec alter  by  the 
court,  then  only  this  Department  rpraents  you  as”ls  required  by 
the  statute.  Therefore  it  is  unnecessary  to  pass  upon  the  question 
submitted, as  to  whether  you  appoint  the  local  attorney  or  must  hie 
appointment  be  approved  by  the  court,  as  you  or  the  court  may  not 
do  ewo  but  the  statute  requires  such  duties  to  be  performed  by  the 
attorney-  General . We  are  mindful  of  the  sustoe  heretofore  existing 
relative  to  the  apn ointment  of  local  attorneys  when  associations 
are  in  your  custody  a*  receiver,  but  sueh,  in  our  opinion,  violates 
the  spirit  ss  well  a s the  letter  of  the  statute. 


Yours  very  truly. 


James  D.  itoraBcsfeel 
Assistant  Attorney -General. 
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Hon.  Ira  A.  McBride 
So per v 5 ror 

Bureau  of  Building  and  Loan  Supervision 
Jefferson  City,  Missouri 


Dear  Mr  . Me  fir  id e : 

This  Is  to  acknowledge  receipt  of  your  letter  which 
reads  as  follow?* 

"A  majority  of  the  by  1 1 ding  and  loan  essocl- 
at ions  operating  in  Missouri  have  withdrawal 
notices  on  file  in  considerable  amounts. 

•r actio ally  all  of  such  notices  have  been  on 
file  for  some  time  and  are  being  paid  on  a 
nro-rata  basis  as  the  statutes  provide. 

In  the  ordinary  course  of  business.  It  will 
be  quite  some  time  before  the  notices  filed 
could  be  paid  and  it  is  rortible  that  it 
would  be  es  long  as  three  years  before  the 
full  amount  of  the  notices  on  file  could  be 
* oa id  from  the  usual  receipts  of  the  associa- 

tions. 

Section  &6  4 R.  S.  Missouri,  IP SI,  governing 
withdrawals  reed#  in  part  as  follows* 

1 *apy  shareholders  wishing  to  withdraw 
from  said  corporate  on,  shall,  subject 
to  t e provisions  of  the  by-laws  and 
its  certificate  of  stock  and  the  limita- 
tions hereinafter  mention  d have  power 
to  do  so  unon  giving  one  months  written 
notice  « *>  * * the  member  so  withdrawing 
* # * * shall  be  entitled  to  receive  the 
amo  nt  actually  withdrawable  according 
to  the  by-laws  of  the  cor noratio  and  the 
nrovlelone  of  the  certificate  of  stock.' 
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A large  number  of  Missouri  building  and  loan 
associations  have  by-laws  covering  the  payment 
upo  withdrawal:  that  reads  In  part  as  follows t 

•Upon  withdrawal,  the  certificate  holder 
aha1!  be  entitled  to  the  amount  paid 
In  with  all  dividends  that  hrve  bean 
declared  and  credited  and  In  addition 
thereto  Interest  from  the  last  dividend 
date  to  the  time  of  withdrawal  at  such 
rate  a a may  be  fixed  by  the  Board  of 
lrectors. T 

Practically  all  of  the  offlcera  of  Missouri 
Associations  take  the  ooaltion  that  the  share- 
holders who  have  filed  notices  of  withdrawal 
are  not  entitled  to  participate  In  the  earnings 
of  the  association  after  the  date  of  filing 
their  notices.  This  position  Is  also  taken  by 
the  upper  courts  of  a n mber  of  states  and  is 
generally  considered  fair  and  Just. 

It  seems  clear  that  most  of  the  associations 
will  declare  at  least  two  semi-annual  dividends 
anci  possibly  as  many  as  thres,  four  or  five  aueh 
dividends  before  the  lest  of  the  notices  filed 
could  be  paid  from  the  usual  receipts  of  the 
association. 

A great  many  shareholders  who  have  filed  notice 
of  withdrawal  have  wrlt'en  this  apartment  com- 
plaining that  the  action  of  the  offlcera  of  the 
association  In  denying  them  the  right  to  partici- 
pate In  the  earrings  after  the  date  of  their 
no  Ice  la  arbitrary  and  unfair.  The„  have  asked 
for  sdvloe  as  to  their  rights  In  the  matter. 

«e  will  appreciate  your  opinion  in  regard  to 
associations,  confronted  with  withdrawal  demands 
they  will  ba  unable  to  meet  for  a Ion  period  of 
time,  being  within  their  rights  nder  the  law 
end  the  by-law  as  quoted  In  denying  the  share- 
holders who  have  filed  withdrawal  notices  the 
right  to  pnrtlclpate  In  such  dividends  as  will  be 
declared  In  the  future  while  their  notices  of 
withdrawal  are  unpaid." 
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In  your  letter  you  state  that  '’practically  all  of  the 
officers  of  iluoqrl  Association*  take  the  position  that  the  share* 
holders  wo  have  filed  notices  of  withdrawal  are  not  entitled  to 
paticipata  In  the  aamlngs  of  the  association  after  the  date  of 
filing  their  notice#,  this  position  is  also  taken  by  the  upper 
courts  of  a number  of  etates  and  Is  generally  considered  fair  and 
Just." 

On  Septamber  2nd  we  wrote  you  requesting  the  names  end 
cl tat lone  of  the  decisions  of  these  upper  courts  and  on  September 
3th,  1933*  you  replied  thereto  with  this  statement t 

"In  reply  to  your  letter  of  September  2nd, 
requesting  citations  on  the  matter  as  to 
whether  shareholder*  on  withdrawal  In  a build* 
ing  and  loan  association  are  entitled  to  dividends* 

I an  handing  you  the  proceedings  of  the  Eleventh 
Annual  Southwestern  r tales  iroup  Building  and 
Loan  Conference  held  at  envar,  Colorado*  'uly 
18*19*  1933*  and  refer  you  to  the  speech  of 
D*  H.  theard  on  the  subject  •Beoent  Building 
and  Loan  Jurisprudence  "Way  own  South  in  the 
Southwestern  Jroup",  which  reviews  this  matter 
rather  thoroughly." 

we  read  this  speech  of  D.  a.  Theard  very  carefully  and  could 
not  find  anything  therein  In  point,  however  on  page  106  this  see 
said  t 

"‘lie  applicable  Louisian*  statute  contained  no 
rule  on  the  subject*  and  cone  associations  paid 
dividends  to  ©saber*  on  the  withdrawal  list* 
while  other  associations  did  not. 

The  Bel  lone  e homestead  abolished  the  payment 
of  dividends  to  shareholders  on  the  withdrawal 
list  by  a new  by-law*  and  claimed  the  retrospective 
operation  of  this  new  rule." 

8fr.  Theard  then  quoted  from  the  Louie  1 ana  Court  ( wrlando  v.  Bet  lance 
Homestead  Association).  ?e  re-quotes 

■**  # e . . . it  seems  to  me  that  it  would  be 
going  s bit  too  far*  in  the  absence  of  clear 
legislative  mandate*  to  require  that  he  should 
also.  In  addition  to  these  preferential  rights* 
share  in  the  profits  made  during  the  period 
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required  to  accumulate  a sufficient  amount 
to  retire  hi*  shares.  :ie  cannot  act  hie  cake 
and  hava  it.  hare  those  who  have  located 
in  homestead  shares,  demand  the  ratio's:  of  their 
Money,  It  la  manifest  that  the  homestead  aasoc lo- 
tion must  be  accorded  time  to  necuwnlttte  cash 
for  that  purpose.  ?tc." 

An  further,  quoting  from  the  speech : 

"The  ant  Ire  subject  matter  In  ~*ouislana  la  now 
core red  by  a comprehensive  statute  on  building 
and  loan,  aeaeeeeeeeeeeeeee* 

have  not  been  able  to  find  any  cece  In  other  jurisdictions 
In  point  on  the  subject  stated  In  your  letter.  It  must  always  bo 
borne  in  wind  that  the  statutes  of  Missouri  determine  the  limitations 
of  a building  and  loan  association,  consequently  If  a decision  of 
another  court  la  referable  to  a statute  in  that  State  such  decision 
would  not  be  applicable  to  Missouri  building  and  loan  assoc iatione, 
Missouri *s  statute  covers  the  point  in  Inquiry.  Y«r  letter,  however* 
confuses  withdrawing  shareholders  with  that  of  shareholders  who 
have  filed  notice  of  withdrawal. 

At  the  outset  we  desire  to  call  your  attention  to  Section 
6604,  lows  of  Missouri,  1951,  page  166,  which  provides  the  time  one 
becomes  a withdrawing  member: 

"Any  shareholder  * ♦ • wishing  to  withdraw 
e « *,  shall*  subject  to  the  provisions  of 
the  by-laws,  and  his  certificate  of  stock  and 
the  limitations  hereinafter  mentioned,  have 
power  to  do  eo,  upon  giving  one  month’s  written 
notice  of  his  intention  so  to  do,  * a » or  at 
such  other  time  as  the  by-!t«wa  way  provide. 

If  given  before  e stated  westing,  the  tine  of 
such  notice  shall  not  be  deemed  to  have  com- 
menced t run  until  the  first  stated  meeting 
thereafter  * * 

The  above  fixes  the  time  one  is  placed  on  the  withdrawal  list  and 
such  would  be  construed  end  considered  the  ti me  of  making  application 
for  withdrawal. 

' e state  the  premise  upon  which  this  opinion  is  written* 
namely,  whether  or  not  a withdrawing  shareholder  Is  entitled  to 
dividends  or  earning s of  a building  and  loan  association  when  the 
withdrawal  amount  thereof  la  pro-rated  because  of  Insufficient 
funds  on  hand  applicable  to  their  oaynent  and  the  withdrawing 
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shareholder  «111  not  be  paid  until  long  after  he  has  withdrawn* 
Above  we  have  defined  what  con ft States  a withdraw in  shareholder 
and  this  definition  should  be  borne  In  alnd  with  reference  to  the 
premise  above  stated* 

faction  5604.  supra,  provides  in  nartf 

"The  member  so  withdrawing,  • • e,  shall.  If 
his  stock  be  withdrawable  according  to  * * # 
be  entitled  to  receive  the  amount  actually 
withdrawable  at  the  time  of  making  application 
for  withdrawal  etc*  " 

And  further, 

"Such  notice  of  withdrawal  shall  sot,  howev  r, 
make  such  withdrawing  shareholder  a creditor 
of  the  association,  % Mp  status  shall  be 
and  remain  that  of  e ehfrrehflldcr. 

Section  5693,  Levs  of  Missouri,  1933,  page  185,  In  dealing 
with  who  Is  entitled  to  dividends  and  earn Inge  has  this  provisions 

"There  shell  b«  issued  tc  ev  ry  shareholder  a 
certificate  signed  by  the  president  end  sec- 
retary of  the  corporation,  and  evidenced  by  its 
corporate  seal,  setting  forth  distinctly  and 
clearly  the  elass  of  etock  for  which  he  has 

gfiftMHI  ^ 

way  Save at  any  tine,  ana  also  the  Tine when 
Use  said  stock  shall  be  withdrawable.  Such 
certificate  of  atook  together  with  the  by-laws 
and  th*  provisions  of  this  chapter  shell  at  ell 
times  determine  the  liability  of  the  eeeoeletlon 
to  the  stockholders  and  the  relatione  of  the 
stockholder  and  the  association*” 

Thar ef ere,  only  shareholders  receive  dividends  end  earnings* 

1he  TV»lted  tatee  ilstrlot  Court  In  the  case  of  In  Ke  viget 
Sound  evlngs  and  Loan  Ass's*  49  p*  (Sd)  922,  1*  c*  925,  salds 

"The  shareholders  sro  bound  by  the  statutory 
provisions  and  by-laws  not  inconsistent  with 
the  statute*" 


don*  Ire  /.  '4c  rids 


£#pt.  8,  1956. 
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*he  Kansas  City  Court  of  pper Is  in  the  Appeal  of  Pew®1.! 
and  Doyle,  9Z  Wo*  £pc.  B96,  1.  e.  30C,  said* 

r*he  defendant  (Fqui table  Kavinge  and  '..can  ** se- 
dation) ia  purely  a creation  of  the  "tati**, 
having  only  powers  re  th*  atatute  gives 

and  such  as  are  necessarily  iasplied.  But  we 
have  not  seen  any  authority  which  in  the  least 
lends  countenance  to  the  eug^e?fcion,  that  when 
a corpor^titti  if  olothed  with  certain  limited 
powers,  guarded  with  the  woat  explicit  directions 
for  the  nwmner  of  their  exercise,  that  it  is  n 
the  province  of  eueh  corporation  to  depart  fro* 
such  direction  in  the  conduct  of  its  business." 

Thus,  a building  and  loan  assoc  let!  on  may  not  have  any 
fay-  awe  that  ere  contrary  to  the  statute  and  their  business  shall  be 
conduct  d in  conformity  thereto.  e look  to  the  statute  ther  to  eee 
vshat  a shareholder  Is  entitled  to  receive  v*en  he  becomes  a with- 
drawing member.  Section  5504,  supra,  page  156,  in  part  provides* 

"The  asofasr  so  withdrawing,  » e *,  ete**ll , if 
his  stock  be  withdrawable  according  to  » * e 
be  entitled  to  receive  the  amount  actually 
withdrawable  at  the  time  of  making  application 
for  withdrawal  etc." 

The  quoted  parts  of  sections  5585  and  6504,  aupre,  definitely 
fix  tbs  amount  « withdrawing  member  ( shareholder  ) receives,  to-wit, 
■th*  amount  actually  withdrawable  at  the  time  of  waking  application 
for  withdrawal."  For  the  purne?e  of  argument,  aesuw  ; that  a building 
and  loan  association  has  sufficient  funds  apr lie able  to  pay  with- 
drawals and  a saeabor  withdraws  and  is  paid.  Does  ueb  withdrawing 
member  receive  any  further  dividends  or  earnings  after  he  has  bean 
paid?  Certainly  not.  Than  shy  should  a withdrawing  aeabev  recetvo 
any  dividends  or  erninge  simply  because  th#  association  does  not 
h ve  funds  on  hands  in  which  to  pay  bis,  but,  as  is  required  by  law, 
the  association  sail  pro-rate  the  payments. 

It  is  tsue  that  a withdrawing  member  never  becoaea  a creditor 
of  the  association  but  his  status  remains  that  of  a shareholder, 
faction  6604,  supra,  owevar,  such  withdrawing  member  ie  not  s share- 
holder in  the  s*ase  that  It  entitles  his  to  subsequent  dividends  or 
earnings  but  is  olasified  «s  a "withdrawing*  shareholder  entitling 
him  to  the  right*  and  privileges  of  such.  Thus,  when  men  er  with- 
drew the  association  would  have  withdrawing  and  non-with  rawing  share- 
holders. The  latter  would  be  entitled  to  subsequent  dividends  and 
earning*  for  the  reason  that  such  members  would  continue  to  pay  into 
the  association  on  their  dues  end  obligations  and  would  not  hava 
the  preferential  right#  of  withdrawing  aaabera.  Therefore,  a with- 
drawing  shareholder  ie  not  entitled  to  earning#  or  dividends  because 
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fir  rt,  whan  ona  withdraw^  hi  a duaa  and  obligati  ..-ns  cease  and  ha  puts 

no  wore  eoney  in  thn  jssoelation;  second,  ha  bee  ones  prefer"  ed  ov«r 
non-witbdr*twin,-:  a«a bers  as  to  tho  f’-ndo  on  hand  for  payment  of 
with  raws  1 ; third,  ho  eould  to**  entitled  to  «hara  In  the  profits 
wide  durin0  the  period  required  to  aooimulata  a sufficient  a;  -^unt 
to  retire  hie  shares.  Thus,  to  prohibit  member*  from  participating 
In  the  dividends  or  earnings  after  withdrawal,  .section  6664,  t pra, 
was  written  Into  the  lew  Uniting  such  withdrawing  shareholders  to 
only  "the  amount  actually  withdrawable  at  the  time  of  waking  impli- 
cation for  withdrawal”*  If  withdrawing  members  were  not  restricted 
to  the  amo-nt  actually  withdrawable  but  allowed  to  participate  In 
future  earn 1*3*  end  dividends  then  it  would  be  Inequitable  as  oetween 
them  end  non -withdrawing  shareholders* 

it  Is  our  opinion  that  withdrawing  members  ere  not  entitles 
to  dividends  or  earn Inge  of  e building  and  loan  association  even 
though  the  full  with  revel  value  of  his  shares  Is  not  oaid  and  he 
receives  only  s pro-rated  *mo  nt  of  sane  each  month. 


Yovrs  very  truly. 


Janes  b*  -ombostol 
Assistant  Attorney- ;«n#ral. 


AfPFiOVFPt 

r y rfoM*rTFinK  — 

A t tommy— j enerel  * 
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BT  ILDIWO  AND  L0A5  **  Horn#  ^wnero ' Loan  torpor  at  ion  bonds 


non.  Ira  A.  BcBrida 
Supervisor 

Bureau  of  Building  and  Loan  Supervision 
Jefferson  City,  Missouri 


Dsar  tr*  McBride: 


On  August  7th,  1033,  we  rendered  an  opinion  which 


held: 


"If  the  building  and  loan  companies  sub- 
stitute or  exchange  their  first  mortgagee 
or  deeds  of  trust  for  bonds  of  Howe  Owners* 

Loan  Corporation,  it  would  be  an  indirect 
-net Cod  of  investing  Its  none?  In  auoh  bonds, 
which  the  statute  does  not  permit.  It  is 
our  opinion  that  legislation  will  be 
necessary  before  bonds  of  dome  Owners*  Loan 
Corporation  may  be  accepted  by  building 
end  loan  oompanlea  In  lieu  of  their  flrat 
mortgages  or  deeda  of  truat  and  until  aueh 
time  the  companies  may  not  accept  the  bonds 
In  exchange.” 

Since  this  ruling,  baaed  upon  the  existing  law,  considerable 
Interest  h a been  manifested;  so  much  so  that  Bis  Excellency,  the 
Governor,  hr  a given  the  assurance  thst  In  the  S pedal  Session  to  be 
shortly  called  he  will, to  the  extent  of  hie  power, to  pro, mote 
President  Roosevelt's  national  Recovery  Program,  urge  changes  to 
conform  present  State  lava  to  that  program.  To  do  thla  mean  a 
helping  distressed  home  owners. 

Reasonably  assured,  therefore,  that  legislation  will  be 
enacted  permitting  the  acceptance  of  H me  Owners'  Loan  Corporation 
bonds  by  building  and  loan  aaaoo 1st Iona  on  distressed  loans,  wa 
advise  that  ea  a matter  of  policy  to  be  pureued  in  the  Individual 
case,  such  bonds  may  be  accepted  according  to  the  ulan  hereinafter 
set  forth.  are  placing  thla  suggestion  of  acceptance  as  a 
determination  of  policy  and  not  as  a quastlon  of  law. 


lion.  Ira  A • McBride 
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In  our  opinion  of  August  7th  we  show  that  building  and 
loan  aasoo iat Iona  nay  invest  their  fund*  in  several  particular 
va ye.  e restate : first)  on  shares  of  stock  owned  by  share- 

holders, second)  on  prime  unencumbered  real  estate,  third)  to 
othor  building  and  loan  assoc iationa,  fourth)  In  lawfully 
Issued  obligations  of  the  (tend  Bank  of  tha  Stata  of  Missouri, 
fifth)  on  bonds  of  the  Halted  States,  sixth)  bonds  of  tbs 
Stata  of  Missouri*  However,  due  to  the  depressed  condition 
ir.  all  lines  of  business  during  the  past  few  years  and  the 
lack  of  employment  of  a large  percentage  of  home  owners , many 
mortgage  loans  have  fallen  in  arrears,  valuation  of  real  estate 
has  decreased  and  unpaid  taxes  have  absorbed,  in  some  cases, 
entire  equities*  In  other  Instances,  building  an~  loan  assoc 1- 
atlons  have  been  compelled  to  foreclose  their  loans  with  the 
result  that  the  np-keep,  Insurance  and  taxea  on  tueh  real  estata 
have  far  exceeded  the  rental  value  derived  from  such  property, 
which  h-‘te  added  a great  burden  to  associations.  These  costs 
might  continue  for  some  time  and.  If,  and  when,  the  property  is 
sold  a loss  would  be  Incurred.  Therefore,  to  protect  the  share* 
holders  of  building  and  loan  associations  in  this  emergency  and 
to  help  distressed  home  owners,  we  suggest  that  In  each  partic- 
ular case  where  the  home  owner  la  distressed  and  the  only  means 
and  method  available  whereby  building  and  loan  assoc iat ions 
may  compromise  an  existing  liability,  then  such  mortgagee  may 
be  exchanged  for  bonds  of  the  'lone  Owners'  Loan  Corporation* 

Thus,  when  bonds  are  exchanged.  It  will  be  a method  of  repayment 
of  a loan  by  borrowing  shareholders  ( Pee t lor  5601  Laws  of  3o*,1931j« 
Second,  when  building  and  loan  associations  by  foreclosure  have 
title  to  property  by  virtue  of  such,  then  as id  bonds  may  be 
accepted  In  exchange  for  the  real  estate  thus  acquired.  (See 
Section  5600,  Lavs  of  Wo.,  1951,  p.  155.) 

In  no  event  shall  these  bonds  be  considered  or  acquired 
as  an  Investment  and  If  acquired  such  should  be  listed  as 
•collect ions * or  •compromise  of  an  Indebtedness*  or  "securities 
acquired  by  virtue  of  selling  a liability",  respectively,  as 
the  case  may  be*  *t  should  be  your  further  policy  that  these 
bonds  be  disposed  of  et  an  early  practicable  date  to  the  beat 
advantage  of  building  and  loan  companies.  It  la  our  understand- 
ing that  the  value  of  these  bonds  have  greatly  Increased  and 
will  reans’n  constant;  that  there  le  a market  for  them;  and  further, 
that  sueh  will  be  accepted  aa  collateral  for  loans  by  Federal 
Reserve  Banks  and  by  -ederel  Home  Loan  Banka,  we  again  remind 
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you  thet  the  principal  of  these  ootids  ar*  not  uaranteed,  but 
the  inters rt  of  four  per  cent  le  guaranteed  for  a period  of 
eighteen  years. 

Before  such  bonds  may  be  accepted  a resolution  anst  be 
adopted  or  the  by-laws  of  building  and  loan  aaaoclatlona  changed 
to  permit  them  to  do  the  thin  ;■  suggested  In  this  opinion.  It 
will  be  your  duty  before  these  bonds  may  be  accepted,  In  any 
event,  to  ap'-'rov*-  »uch  by-laws  or  resolutions, 

'a  list  some  of  the  advantages  derived  by  permitting 
building  and  loan  associations  to  aceept  these  bonds: 

(1)  By  building  and  loan  associations  accepting 
these  bonds.  It  will  Insure  Missouri  a great- 
er, or  at  le*st  Its  proportionate  share  of 
such  allotted  to  It,  a the  associations  own 
a majority  of  mortgages  held  In  this  State. 

{£)  It  will  be  advantageous  to  home  owners  who  are 
borrowing  shareholders  or  who  have  lost  their 
homes  by  foreclosure, 

(3)  Building  and  losn  associations  will  be  able  to 
mitigate  their  losses  on  undereecured  loans, 

( 4 J Building  and  loan  associations  may  pay  with- 
drawing shareholders  with  these  bonds  If  such 
members  will  accept  them, 

(5)  The  collateral  feature  for  .loans, 

(€}  By  using  the  bonds  as  a means  to  liquidate 
^marketable  asssts  (real  estate), 

(7)  It  will  take  certain  kind  of  real  estate  off 
the  market,  which  at  present  hits  no  sale  value 
and  theroby  increase  the  value  of  remaining 
real  estate. 


It  Is  our  conclusion  and  opinion  that  you  may  promulgate 
a policy  In  accordance  with  the  above  and  foregoing  suggestions 
for  such  a period  of  time  as  required  for  the  enactment  of  MOoer 


Im  A*  McBride 


Pept.  SI,  1953 


legislation.  *•  hava  In  good  faith  relayed  our  noeltlor  on  this 
matter,  believing  In  the  assurance  given,  the  statutes  *111  be 
changed  In  sue'  aenner  os  to  conform  *!th  this  opJnlon. 


Tour#  very  truly. 


Janes  Ei.  vornLiostel 
Assistant  Attorney-General • 


APPROTEDt 

ft-*  sfe'KiWttK  ” 

Attorney -General 
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"Mutuality”  necessary  in  all  Building  and  joan 
plan  of  stock. 

|W«W  - \ 


Hon.  Ira  A.  McBride 
Supervisor 

Bureau  of  Building  and  x>an  cupcrvision 
Jefferson  City,  Missouri 


Dear  'r . McBride i 

f:9  are  in  receipt  of  the  following  communication  from 

you  j 


”The  American  Hone  Building  and  loan 
Association  of  £t.  Houle  is  requesting 
formal  approval  of  a new  lan  of  stock 
which  they  propose  to  issue. 

In  view  of  thr  fact  that  the  plan  Is 
unique  and  differs  somewhat  from  the 
or  iinary  plan  of  building  and  loan  pro- 
cedure, T hereby  submit  It  to  your  Depart- 
ment for  an  opinion  as  to  whether  or  not 
it  conforms  with  the  law  and  can  be  approv- 
ed by  this  I'epartment. 

I am  inclosing  a letter  received  from  the 
iaerican  Home  raving#  and  oan.  Association 
setting  forth  the  salient  features  of  the 
proposed  plan  of  stoek  that  you  may  have 
their  arguments  and  understand  their  view- 
point on  same.” 

The  American  Home  Building  and  U>an  Association  letter 
referred  to  by  you  reads: 

"deferring  to  conversation  I had  with  you  relative 
to  the  15  year  loan  plan,  the  papers  of  which 
were  sent  to  Jefferson  City  for  your  approval, 

I enumerate  herewith  a few  of  the  salient  points 
in  favor  of  this  plan  as  far  as  the  borrower  Is 
concerned,  likewise  the  Association. 


non.  Ira  A,  McBride 
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prom  the  borrower?  point  of  views 

This  plan  we  believe  will  fill  a long  felt  want 
for  a long  time  loan  with  small  monthly  In- 
stall monte. 

It  carries  a rate  of  6$  interest,  which  rate 
seems  to  be  the  prevailing  rate  of  Interest  In 
the  minds  of  the  average  borrower. 

It  gives  the  borrower  the  benefit  of  a semi- 
annual reduction  in  the  amount  of  the  monthly 
payments. 

It  permits  of  monthly  payments  being  credited 
semi-annually  on  the  loan  and  for  each  $100,00 
reduction  of  principal  one  share  of  stock  Is 
canceled,  making  the  borrow  In shareholder  only 
liable  for  approximately  one  share  of  stock 
for  each  4100,00  unpaid  on  the  loan, 

'i'ro*  the  Association* a point  of  view} 

This  plan  Is  an  addition  to  and  not  a sub- 
stitution for  our  present  regular  Building 
and  Loan  plan  of  loan. 

It  will,  be  believe,  enable  us  to  attract 
additional  loans  to  the  Association,  thereby 
enabling  us  to  keep  our  funds  steadily  employed. 

It  will  fill  what  we  believe  & long  felt  want 
for  a 6#  Interest  loan. 

It  will  attract,  we  believe,  loans  fro*  borrowers 
who  nrefer  to  pay  a specified  rate  of  6$,  get  a 
reduction  semi-annually  In  interest  rather  than 
oay  a higher  rate  of  interest  and  receive  as  an 
offset  semi-annual  dividends. 

It  will  enable  its  to  regulate  commission  charges 
according  to  the  money  market  conditions,  whereas 
under  present  plan  a stipulated  rate  la  mada, 
irrespective  of  money  market  conditions. 

T:e  believe  that  the  future  holds  out  the  opportun- 
ity to  attract  money  to  us  at  lesser  rates  than 
we  are  now  paying,  whieh  benefit  we  want  to  give 
to  a certain  extent  to  the  borrowing  shareholder 
and  this  plan  will  fill  this  need. 


Hon.  Ira  A.  McBride 
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Nov.  16,  1933. 


”?•  are  not  doing  away  w th  our  present  plan 
and  will  continue  It  for  there  ’’embers  who 
desire  It.  The  new  plan  can  be  operated  on 
the  participating  plan,  that  Is,  dividends 
not  exceeding  3#  will  be  allowed  on  monthly 
payments,  providing  the  same  are  not  withdrawn 
and  applied  to  the  loan  but  it  Is  our  wish 
that  the  borrower  does  apply  It,  even  though 
by  doing  this  he  does  not  receive  dividends  on 
the  small  mont  ly  payments,  for  In  the  long 
run  he  will  be  the  gain or  for  It  is  our  desire 
to  give  to  the  borrower  the  best  posrible  plan 
which  safety  and  fa Jr  dealing  will  per Pit. 

ffe  have  gone  over  this  plan  of  loan  and  we  can 
see  no  objectionable  features  to  it  and  we 
sincerely  trust  that  your  office  as  well  as  the 
Attorney  General,  to  who®  you  submit  the  plan, 
will  approve  same  Immediately  so  that  we  can 
put  the  plan  on  the  market  by  Sept ember  1st. 

'0  ar«  enclosing  herewith  schedule  for  this 
plan  of  loan  showing  how  interest  will  be 
reduced  as  loan  Is  being  oald  off.” 


'ilia  schedule  appended  to  the  American  dome  Building  and 
Loan  Association's  letter,  shows  in  part  the  following* 

Brchedule  for  16-year  New  Loan  Plan  at  6$ 
interest  and  ‘fonthly  "’ayment  on  account  of 
dues  of  ^5.00  per  month.  Lues  to  be  withdrawn 
semi -annually  on  the  15  th  day  of  February  ind 
August  and  applied  direct  to  the  loan.  Interest 
for  succeeding  months  to  bo  adjusted  accordingly. 


Dues 

Interest 

Withdrawn 

Amount 
or  Loan 

6.00 

5.00 

1000 .00 

6.00 

6.00 

5.00 

6.00 

6.00 

5.00 

5.00 

5.00 

6,00 

6.00 

30.00 

970.00 

5.00 

4. 86 

6.00 

4.86 

5.00 

4.86 

6.00 

4.85 

5.00 

4.86 

5.00 

4.85 

30.00 

940.00 

Mot*  IS,  1933 
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5.00 

4.70 

5.00 

4.70 

5.00 

4.70 

6.00 

4,70 

5.00 

4.70 

5.00 

4.70 

Etc.  " 

And  further. 

"5.00 

.80 

5.00 

.80 

5.00 

.80 

5.00 

.80 

5.00 

.80 

5.00 

.80 

5.00 

.65 

5.00 

.65 

6.00 

.65 

6.00 

.65 

5.00 

.66 

( lbth  year  ) 106.00 

.66 

30.00  910.00 


30.00  130.00 


130,00  0.00" 


Other  papers  submitted  Include: 

(1)  Copy  of  the  non-negot lable  promissory  note. 

(2)  Copy  of  "Installment  stock"  to  be  used, 

(3)  Copy  of  by-laws. 


1.  The  non-negot iable  note  eonta’ns  among  other  things  the 
following* 

"The  undersigned  promisee  to  pay  to  the 
# * * *,  on  or  before  15  years  after  date, 
the  principal  sum  of  **«■»***  Ftc." 

Also, 

"The  undersigned  hereby  requests  that  dues 
and  dividends  credited  on  the  shares  shal 1 
be  applied  on  the  15th  day  of  February  and 
August  to  reduce  the  principal  sum,  which 
the  Association  hereby  consents  to  do; 
interest  for  subsequent  months  to  be  adjusted." 


Bon . Ira  A.,  McBride 
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Further, 

"Uoon  final  payment  of  the  entire  indebt- 
edness, the  shares  pledged  shall  be  can- 
celed and  the  value  may  be  applied  as  a 
credit  on  this  note." 

Also, 

"For  each  ^100.00  reduction  of  the  loan  one 
share  of  the  stook  pledged  shall  be  can- 
celed," 


2.  The  "Installment  stock"  contains,  among  other  things* 
the  following* 

"and  agrees  to  pay Dollars 

and  ent?  as  dues  "For  one 

hundred"  seventy  n ine  months  and  balance 

_______  Dollars  and  ^ 

ante  as  dues  in  one  hundred  eighty 
non the  on  the  shares  represented  by  this 
certificate,  less  deductions,  if  any, 
and  dividends  credited  thereon,  equal  the 
par  value  of  ^ne  uundred  Dollars  l #100.00) 
per  share,  then  the  shares  shall  be  deem- 
ed to  have  matured." 

Iso, 

"hues  paid  on  these  shares  and  dividends 
credited  may  be  withdrawn  on  the  fifteenth 
days  of  February  and  August  to  be  applied 
as  a credit  on  the  loan  in  connection  with 
which  these  shares  are  assigned  and  pledged 
but  If  not  withdrawn  the  same  shall  be 
entitled  to  participate  in  the  dividends 
declared  by  the  Board  of  Directors  at  a 
rate  not  exceeding  3%  per  annum." 

Alao, 


"For  each  $100.00  reduction  of  the  loan  one  of 
the  shares  of  stock  pledged  shall  be  o^nceled." 


ton.  Ira  A.  icBrida 
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3.  The  by-laws  provide  In  part  (page  16 )i 

"The  capital  stock  of  the  association  nay 
be  Issued  In  INSTALLMENT  STOCK,  Pr  E- 
PAID  STOCK  and  FULL  PAID  STOCK,  In  such 
classes.  In  sueh  amounts  and  at  such 
t lines  as  the  Board  of  Directors  may  deem 
advisable,  but  no  monthly  payment 
INSTALLMENT  STOCK  shall  be  Issued,  the 
estimated  maturity  of  which  shall  be  for 
a longer  period  than  fifteen  years,  nor 
shall  any  withdrawal  or  membership  fee 
be  charged  on  any  monthly  payment  IK* 

STA  -ME1TT  STOCK  greater  In  amount  than 
two  per  cent  of  the  par  value  thereof, 
exclusive  of  any  reduction  in  dividend 
rate  as  may  be  provided  In  the  certificate, 
if  the  stock  represented  by  such  certifi- 
cate Is  withdrawn  prior  to  maturity.  The 
difference  between  the  estimated  rate  of 
dividend.  If  carried  to  maturity,  and  the 
earnings  allowed  as  provided  In  any  certifi- 
cate Issued,  shall  in  no  way  be  considered  a 
withdrawal  fee.  The  par  value  of  each  share 
ehai  1 be  -ne  Hundred  t T5o! fairs."  ^ 


And  further, 

"When  payments,  less  deductions,  if  any,  and 
dividends  credited  thereon  equal  tha  par 
value  of  any  share,  then  such  share  will  be 
deemed  to  have  matured." 

And  further,  page  19 i 

"The  dividends  so  dsclared  shall  be  credited 
as  of  the  last  day  of  February,  or  August, 
as  the  ease  may  be,  provided,  however,  unless 
otherwise  stipulated  in  the  certificate  of 
stock,  the  a-iount  entitled  to  participate  in 
dividends  shall  be  the  oar  value  of  Pull  Paid 
shares,  and  the  book  value  of  al>  Installment 
shares, " 
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further,  pa  ;e  20: 

"Al 1 dlvl  encs  ere  itod  on  Installment 
stock  and  Prana id  stock  unless  withdrawn 
shall  thereafter  form  a part  of  the  capital 
invested  on  account  of  such  shares  for  the 
purpose  of  division  of  future  profits 
unless  otherwise  provided  in  the  certificate 
of  stock.” 


I. 

Thus,  from  the  above.  It  is  readily  ascertained  that  if 
one  borrows  (say  one  thousand  dollars},  such  borrower  repays 
said  amount  together  with  6%  interest  on  unpaid  balances.  The 
borrower  never  participates  in  the  dividends;  neither  are  such 
applied  toward  the  reaction  of  the  loan  for  the  ret  eon  that 
semi-annually,  to-wit,  on  the  15th  day  of  February  and  August 
the  amounts  paid  as  dues  are  applied  on  the  loan  and  when  one 
hundred  dollars  is  paid  on  the  loan  on#  (f^GQ.OG)  share  of  stock 
is  ranceled.  (Mote  By-laws,  page  19:  "The  dividends  so  declared 
shall  be  credited  as  of  the  last  day  of  February,  or  August,  etc,, 
# * #,  the  amount  entitled  to  participate  in  dividends  shall  be 
the  par  value  of  Full  raid  shares,  and  the  book  value  of  all 
Installment  shares,”)  Thus  the  shares  of  stock  would  have  no 
book  value  at  any  time.  It  is  simply  a straight  loan  plan;  the 
borrower  paying  back  dollar  for  dollar  and  the  company  receiving 
back  dollar  for  dollar  loaned  together  with  6%  interest  on  amounts 
due  on  loan.  The  stock  transaction  is  a fiction,  it  is  Just  as 
stated  in  the  association*#  letter,  supra: 

”It  will  attract,  we  believe,  loans  from 
borrowers  who  prefer  to  pay  a specified  rate 
of  6%,  get  a reduction  semi-annually  in 
interest  rather  than  pay  a higher  rate  of 
Interest  and  receive  as  an  offset  semi- 
annual dividends.” 

This  plan  is  similar  to  what  is  described  by  Joseph  H. 
Sondheim  in  hie  book,  S ndheim  Building  and  :.>oan  Associations, 
Third  dltlon,  page  18,  as  the  "Reducing  daymen t Flan”,  in  which 
he  says : 


"under  this  plan  the  stock  payments  of  the 
borrower  are  applied  at  regular  fixed  periods 
on  account  of  the  principal  of  his  loan.  At 
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the end  of  each  fiscal  period  the  norrower 
is  charged  with  accru  d Internet  and  premium 
(If  any)  and  give  credit  for  all  payment* 
made,  and  the  remainder  ie  a new  principal 
account  for  the  next  fiscal  period." 

We  emphasise  this, 

"It  will  be  seen  that  under  this  plan  the 
membership  of  the  borrower  is  a mere  fiction, 
and  should  losses  occur.  or  the  association 
Become  insolvent,  the  borrower,  having  no 
stoc'v  creditT,n  all  Having  been  applied  ^o 
reduce  his  debt.  He  escapes  that  liability, 
■-'id  th*-1  entire  bur.ie  - oust  be  borne  by  the 
saving  members.'*-' 


And  further, 

"This  plan  is  legal  under  present  legisla- 
tion in  nearly  every  Jurisdiction  in  th* 

United  States  as  the  technical  requirements 
of  membership  are  complied  with.* 

we  shall  hereinafter  determine  whether  or  not  this  pro- 
posed plan  Is  legal  under  the  Missouri  statutes. 


II. 

"Ae  stated  In  the  cases  before  referred  to, 
these  building  and  loan  associations  are 
peculiar.  They  are  conducted  entirely  on 
the  mutual  plan.  "Phe  stockholders  are 
members,  not "only  in  the  usual  sense  of 
stockholder's,  but  are  partners  with  each 
other;  the  corporation  Is  In  the  nature  of 
a co-operative  association.* 

bayton  v.  Hoiigjh,  169  Mo.  App,  £13,  1.  c.  227 . 


*as  It  Is  sometimes  stated  In  the  statutes 
relating  to,  and  in  the  charters  and  consti- 
tutions of,  building  and  loan  associations, 
the  principal  object  of  a building  and  loan 
association  is  to  create  a loan  fund  for  the 
benefit  of  ite  borrowing  members,  the  under- 
lying Ideas  be;ng  that,  by  means  of  the  system 
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of  smell  periodical  payments  provided, 
people  of  limited  me .ns  will  be  enabled  to 
become  the  owners  of  bom^s,  and  thrift, 
economy,  and  good  citizenship  will  thereby 
be  promoted.  By  reason  of  these  favorable 
results  attending  the  operation  of  these 
associations  and  their  beneficent  purposes, 
they  have,  especially  before  they  attained 
their  present  tremendous  growth,  been  favor* 
ed  and  granted  special  privileges  by  the  various 
legislature?,  such  as  permission  to  charge 
high  rates  of  interert  and  exemption  from 
taxation.  however,  with  the  growtr  oftHese 
organ izatlons,  evils  have  crept  in,  the  privi- 
leges granted  have  in  many  Instances  beer 
abused  by  'mscrnpuloue  officer,  and,  in 
recent  years,  the  courts  have  been  compelled 
to  subject  their  transactions  to  closer 
scrutiny. 

"Building  and  loan  associations  are  peculiar 
corporations  in  that,  at  the  inception,  a 
share  therein  has  only  a nominal  value,  and 
payment  th erefor  Is  made  at  the  end,  rather 
than  at  the  begTnnlme.  and  in  that^Ehe  capl- 
tal  may  b**  diminished  at  the  will  of  the 
stockholder  b,  hie  withdrawal,  while  it  may 
ue  stated  general ly  that  their  baric  and 
essential'  principle  is  mutuality,  md  "tKat 
ley  are  neither  corporations  nor  partner- 
ships to  the  fuYl eatex tent. the  courts  have 
found  It  difficult  anei  "practical  ly  Impose  i' bte 
to  QuaTTfy  them  accurately  with  other~ bodies." 

9 Corpus  Juris,  pp.  980,  981  and  98P. 


Observe  part  of  Section  £593,  taws  of  11# sour 1,  1933,  page 

188: 


w.\ny  corporation  heretofore  organized  or  now 
existing  under  the  laws  of  this  state  relating 
to  Mutual  raving  fund,  building  and  loan 
associations,'  and  any  eornoratlon  organized 
In  pursuance  of  the  jvovlslons  of  this  article 
shall  have  all  the  powers  provided  for  In  this 
article,  and  the  objeot  of  such  corporation 
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shall  be  the  accumulation  of  a capital  In 
money,  to  be  derived  fro~  payments  by  Its 
members  In  periodical  installments  or  other- 
wise, at  suc%  time  and  in  a ich  manner  as 
shall  be  provided  in  the  by-laws,  and  from 
the  profits  and  accumulation  arising  from 
the  Investment  of  such  payments . * 


In  Kansas  City  v.  Mercantile  'utual  Building  & Loan 
Association,  145  Mo.  60,  1.  c,  68.  the  court  said: 

"The  property  of  building  and  loan  associ- 
ations is  excepted  from  assessment  and  tax- 
ation by  state  law;  that  law  providing  for 
the  assessment  and  taxation  of  such  corpor- 
ations by  assessing  the  shareholders  on 
their  shares,  and  from  then  collecting  the 
tax." 

See  Paction  9768  R.  S.  o.  1929. 


In  Bert che  v.  Equitable  Joan  and  Investment  Association 
of  Missouri,  et  al,  147  Mo.  343,  1.  c.  357  et  seq.,  the  Supreme 
Court,  en  Banc,  said: 


"If  the  statute  governing  building  and  loan 
associations,  and  the  by-laws  passed  in 
conformity  therewith,  fixed  no  definite  or 
arbitrary  period  at  which  the  shares  shall 
reach  their  oar  or  maturity  value,  for  a 
greater  reason  the  association,  a mere 
creature  of  the  statute,  can  not  fix,  an 
arbitrary  period  of  one  h'nridr cd  monfcha  or 
any  other  time  within  which'  the  shares  of 
Tts  members  shall'  reach  maturity. 

"The  law  governing  the  formation  of  building 
and  loan  associations  contemplates  a schema 
for  paying  the  capital  stock  in  instalments, 
so  long  as  such  periodical  payments,  taken  In 
connection  with  Its  other  income  arising  from 
fines,  dues,  interest  and  profits,  are  nec- 
essary In  order  to  bring  the  stock  up  to  par. 
This  value  represents  the  amount  which  the 
shares  are  expected  to  be  worth,  when,  together 
with  the  profits  upon  Investments,  etc..  It 
has  accumulated  to  the  amount  contemplated  at 
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the  outset.  The  actual  value  of  the  share 
may  he  very  small  indeed  during  the  first 
years  of  the  association's  existence.  ';ut 
the  par  value  is  fixed  from  the  beginning. 
The  association  may  be  said  to  have  accom- 
plished the  purpose  of  its  organisation  when 
by  the  periodical  payments  made  by  its  mem- 
bers, and  the  gains  therefrom,  each  member 
has  paid  up  to  the  amount  fixed  by  its 
charter.  (Endlich  on  Bldg.  Assn's  (2  Td. ), 
sec.  12. J 

"It  is  a well  settled  proposition  that  the 
transaction  between  the  association  and  Its 
members  is  not  a loan  in  a direct  sense  of 
the  word,  but  only  a prepayment  or  advance- 
ment to  the  shareholders  of  that  to  which  he 
will  ultimately  be  entitled. " 


And  further, 

*i  ndlich  on  Building  Associations  !£  Ed.),  sec- 
tion 351,  in  speaking  of  the  advancements  of 
the  association  to  its  borrowing  members, 
thus  states  the  rule:  'ae  to  the  repayment  of 
the  principal,  the  design  Is  most  simple.  The 
member,  bo  nd  by  his  original  contract  with 
the  association  to  make  stated  periodical 
payments  of  fixed  amounts,  strengthens  his 
undertaking,  to  the  greater  security  of  the 
association  which  has  parted  with  Its  funds  to 
him  • ....  by  mortgaging  his  property  as  a 
pledge  for  such  dl scharge  to  the  end  of  the 
society's  existence  .....  The  member, 
mindful  of  the  impossibility  of  evasion,  con- 
tinues to  pay  his  regular  dues.  These,  to- 
gether with  all  similar  payments  made  by  the 
other  members,  and  together  with  all  the 
revenues  from  whatever  sources  flowing  Into 
the  society's  coffers,  are  added  to  the  common 
treasury  and  again  made  the  means  of  securing 
new  profits,  until  the  period  arrives  when  the 
association  is  ready  to  wind  up.  The  shares, 
his  own  interest  In  the  society's  accumulations, 
have  now  reached  their  contemplated  value.  But 
the  borrower  has  anticipated  that  result,  and  in 
so  doing  has  given  the  association  the  right  to 
make  Itself  whole,  to  reimburse  Itself  not  only 
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for  what  It  has  given  hi*,  but  also  for 
what  he  has  agreed  to  add  to  that  amount 
by  way  of  tr  emium  offered,  out  of  the  an* 
standing  to  his  credit  as  a member  of  this 
society.  That  sum  is  necessarily  the  amount 
he  has  received,  clue  the  premium  he  has  bid. 

The  society  appropriates  this  and  the  princi- 
pal Is  renald.' 

"Again  at  section  33ft,  the  same  author  says: 

'"hat ever  is  maid  by  the  borrower  by  way  of 
premium,  interest,  duos,  fines,  etc.,  becomes 
a nor t ion  of  the  cosrnon  fund,  and  being  rein- 
vested adds  its  profits  to  the  great  bulk  in 
which  he  has  a prooortlonate  interest!  and 
these  being  again  reinvested,  and  so  on  ad 
infinitum,  continue  to  swell  the  assets  of  the 
association  until  in  due  course  of  time,  distri- 
bution can  be  made,  and  advanced  members  may 
be  relieved  of  their  obligations.  Thus  the 
borrower  himself  profits  by  hi e own  payments, 1 

"The  question  as  to  the  rights  and  obligations 
of  the  stockholder?  and  the  association  has 
received  much  consideration  of  la  te  In  several 
of  our  sister  ftates,  and  the  trend  of  the 
more  recent  decisions  ie  that  any  contract 
made  by  such  an  association  in  contravention  of 
the  statute  and  its  by-laws  is  ultra  vires  and 
void. 

"All  members  must  participate  equally  in  tha 
profits  and  bear  the  losses,  if  any,  in  the 
same  proportion.  (Note  the  paragraph  in  the 
association *s  letter,  to-wlti  *It  permits  of 
monthly  payments  being  credited  soml-arnual  ly 
or  the  loan  and  for  each  $100.00  reduction  of 
principal  one  share  of  stock  ie  canceled, 
making  the  borrowing  shareholder  only  liable 
for  approximately  one  share  of  stock  for  each 
$100.00  unpaid  on  the  loan.*)  This  ie  the 
fundamental  law  of  building  and  loan  associa- 
tions organised  under  the  different  statutes 
throughout  the  Union.  The  provisions  in  the 
borrower *s  notes  and  deede  of  trust  sought  to 
be  released,  to  the  effect  that  the  shares  of 
stock  pledged  to  secure  their  payment  shall 
reach  their  full  par  value  at  the  end  of  one 


Hon.  Ira  A.  Me  hr  Ida 


-13- 


ov  » 15)  1933* 


hundred  months  and  tha  securities  canceled 
and  satisfied  regardless  of  the  earnings  of 
the  association,  clearly  rubvergjye  of 
the  legislative  s^Kere  governing  bufTHlng  and 
Toarv  assoc  jit  lone  ancT con  trary  totfce  clear 
letter  and  'spirit  ojF’orr  statutes,  ^he  clan 
w^TcFT seems  to  have  been  Idopted- by  the 
association  in  respect  to  the  loans  in  question 
is  glaringly  prejudicial  to  the  non-borrowing 
members,  and  its  enforcement  will  work  a great 
injustice  and  hardship.  Besides  it  would  be 
inequitable  and  isifair.  The  rights  of  the 
borrowers  uust  be  determined  fro t the  stand- 
point of  their  relation  to  the  non-borrowing 
stockholders." 


And  further, 

"The  association  being  organised  under  a mutual 
plan  must  treat  all  of  its  members  equally,  and 
any  contract  whereby  one  stockholder  obtains 
greater  share  of  profits  than  another  won Id  be 
violatime  of  the  principle  of  mutuality  between 
the  stockholders.  The  plainest  principles  of 
Justice  and  honesty  clearly  forbid  that  one 
clase  of  stockholders  equally  meritorious  should 
be  compelled  to  suffer  that  others  may  profit 
thereby.  In  the  last  reported  case  to  which  we 
have  been  cited  on  the  subject,  King  v.  Internation- 
al Bldg.  Loan  & Inv.  Union,  170  111.  136,  the 
court  there  holds,  that  a building  and  loan  associ- 
ation, organized  and  based  on  the  mutual  nlan, 
requiring  subscription  to  its  capital  stock  to  be 
made  in  periodical  payments,  which  should  continue 
until  the  payments,  together  with  the  earnings  of 
the  association  should  equal  the  full  face  value 
of  the  shares,  has  no  authority  to  Issue  a certi- 
ficate of  stock  wherein  it  agrees  to  nay  the 
subscriber  the  full  face  value  of  each  share  at 
the  end  of  si*  years,  an  payment  of  seventy-five 
per  cent  per  month  on  each  share  during  said 
period.  In  the  case  of  Merman  ▼ • International 
Bldg.,  boar?  ic  investment  P 3 on , 67  111.  App.  560, 
the  appellate  court  of  Illinois  held  that  a building 
and  loan  association  Is  a mutual  company  and  bound 
to  treat  Its  members  equally,  and  any  contract 
made  by  such  association  In  contravention  of  such 
mutuality  Is  ultra  viree  and  void.  The  the  same 
effect  Is  Baltimore  B.  & L.  Aae*n  v.  Powhatan  Imp. 
Co.,  39  Atl.  Pep.  274 . * 


Hon. 
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In  V 111 lane  v.  Verity#  9ft  io.  App.  654#  1.  c.  669#  the 
said: 


"It  is  contended  by  the  assignee  that  & 
building  and  loan  association  can  not 

arbitrarily  fix  any  period  when  its 
sharer  snail  nature#  and  that  a borrow- 
ing stockholder  1b  not  entitled  to  have 
a deed  of  trust#  given  by  him  to  secure 
the  payment  of  his  monthly  duns#  released 
until  such  dues  are  paid  and  the  earnings 
thereon  bring  his  stock  to  par;  and  that 
therefore  the  action  of  defendant  in  fix- 
ing the  number  and  amount  of  the  monthly 
dues  to  be  paid  on  the  Coulter  stock  by 
the  plaintiff  to  bring  such  stock  to  par 
and  to  entitle  her  to  a release  of  the 
deed  of  trust  as  to  lot  2#  as  stated  by 
Its  secretary  in  bis  letter  to  lowley  & 
jwen#  was  arbitrary  and  in  excess  of  its 
authority*  *8  was  said  by  us  in  another 
case#  there  are  only  two  ways  by  which  a 
borrowing  stockholder#  under  the  statute 
of  1369,  may  be  entitled  to  have  released 
a deed  of  trust  given  to  secure  the  payment 
of  his  monthly  dues#  one  of  which  i*  when 
ha  repays  the  advance#  as  provided  in 
section  2813#  and  the  other#  when  the  payment 
of  monthly  dues  on  hie  stock  and  the  profits 
of  the  business  of  the  association  together 
become  sufficient  to  mature  such  stock#  or 
bring  It  to  par.  Caston  v*  Stafford#  92 
’4c.  App*  182*  And  when  such  an  association 
fixes  and  declares  that  the  payment  of  any 
given  number  and  amount  of  monthly  dues  will 
bring  the  shares  of  Its  stockholder  in  the 
association  to  par#  it  acts  in  excess  of  Its 
authority;  for  whether  or  not  any  specified 
number  and  amount  of  monthly  payments  would 
bring  its  stock  to  par  must  depend  on  the 
earn in. ,o  thereon,  which#  of  course#  is  an 
element  of  uncertainty  In  the  business  that 
renders  it  Impossible  for  It#  or  any  of  its 
officers,  to  determine  in  advance  when  its 
stock#  or  any  part  of  it#  will  mature,  or# 
which  Is  the  same  thing#  reaoh  par.  It  seems 
clear  to  us  that  the  act  of  the  building 
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association  In  determining  and  represent- 
ing that  It  required  the  payment  of  forty- 
six  monthly  payment a of  #9  each  to  bring  the 
Coulter  stoek  to  nar,  and  to  thereby  author- 
ize a release  of  the  deed  of  trust,  was 
arbitral*}*  and  canricious--ultra  vires. " 

"ee  also,  C ston  v.  Stafford,  92  Mo.  Anp.  132. 


faction  6603,  Laws  of  Missouri,  1931,  pa^e  164,  provides 

in  parti 


" ae  shareholder  shall  nay  to  said  coroorm- 
tlon  at  or  before  each  stated  meeting  of 
the  directors  or  at  such  time  as  may  be  oro- 
vided  in  the  by-lawe  as  a contribution  to 
the  capital  thereof  the  sum  fixed  ae  dues 
for  each  and  ev^ry  share  held  oy  him,  until 
each  share  shall , under  the  provlsione  of 
this  article,  reach  the  ultimate  value  there- 
of i" 

.‘action  6601,  Laws  of  vis  so  ri,  1931,  nag*  162,  provides 

in  parti 


"H  shareholder  may  repay  a loan  at  any  t iap 
upon  application  to  aa lri~corporatlon,  upon 
such  terms  and  conditions  as  may  be  pre- 
scribed in  the  by-laws  of  the  association t " 


Page  126,  Pundhel*  on  Puilding  and  Loan  Associations, 

says  i 


"The  statutes,  in  most  Jurisdictions,  provide 
that,  'a  borrower  may  reoay  a loan  at  any  time,* 
and  while  not  expressly  stated,  no  doubt  the 
association  would  be  e spelled  to  accept  part 
payment  at  any  time,  but  this  question  has 
never  been  raised  as  it  is  the  universal  custom 
to  do  so,  » * * * * the  borrower  is  not  compelled 
to  cancel  his  stock*  he  ma:  repay  his  loan  in 
full  and  retain  his  stock." 

Note  this  provision  in  the  "Instalment  Stock",  supra: 

"For  each  one  hundred  dollar  reduction  of  the 
loan  one  of  the  shares  of  stock  shall  be 
canceled. " 
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III. 

While  the  proposed  plan  apparently  meetE  the  technical 
requirments  of  membership  eo  as  to  fall  within  the  provisions 
of  the  statutes,  y t,  when  analysed,  the  ^mutuality r'  feature  is 
not  present,  hence  ultra  vires,  ?e  have  hereinbefore  set  out 
what  the  object  and  duties  of  building  and  loan  associations  ara 
and  consist  of,  and  quoted  at  length  from  various  texts  and  cases 
to  illustrate  the  fact  that  a contract  that  permits  one  class 
of  stockholders  to  obtain  an  advantage  over  other  stockholders 
would  be  ultra  vires,  r'e  conclude  that  the  plan  oro nosed  is 
ultra  vires  an  assign  some  of  the  reasons  therefor; 

(1;  It  is  simply  a straight  loan  plan. 

(2)  The  borrowing  member  dees  not  participate  in 

the  dividends  so  that  the  dividends  my  be 
applied  in  reduction  of  the  loan, 

(5)  'on -bar rowing  member s obtain  the  benefit  of 

interest  (and  earnings  of  such)  paid  by  holders 
of  proposed  class  of  stock,  which  gives  non- 
borrowing members  an  advantage  over  members  of 
such  stock , 

(4)  Insolvency 

(a)  In  event  of  insolvency  uneaneeled  shares  of 
stock  owned  b borrowers  are  subject  to 
liability, 

(b)  Non-borrowing  m mbe-s  -mst  bear  entire  loss 
of  canceled  shares . 

(c)  foes  It  not  attempt  to  create  a debtor  and 
creditor  relationship? 

(5)  The  certificate  of  stock  fixes  a definite  maturity 
date,  to-wit,  fifteen  years. 

(6)  The  proposed  plan  Is  a substitution  of  present 
building  and  loan  plan  relative  to  loans  to  that  of 
loan  companies. 

(7)  Other  reasons  not  specifically  listed. 


H©" . Ira  A*  MeBrl'ie 


■17 


Nov*  15 . 1953 


Therefore,  In  answer  to  your  Inquiry,  "I  hereby  submit 
It  to  your  I. apartment  for  an  opinion  as  to  whether  or  not  It 
conforms  with  the  law  and  can  be  annroved  by  this  Department •% 
our  answer  is  In  the  negative. 


Very  truly  yours. 


James  L.  Horn Bos tel 
Assistant  Attorney-General . 


APPPOVFD* 


BOY  licKIT-rPICK 
Attorney-General . 
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JUROHS; 
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Juro  rs  not  on  the  regular  panel  Put  who  are  retained 
on  + .e  panel  of  qualified  jurors  from  which  the  jury 
is  selected,  are  entitled  to  their  per  diem  and 
mileage. 


November  16,  1353. 


Hon.  3.L.  McClure, 

Judge  of  the  Frobate  Court, 
Gallatin,  Missouri. 


Dear  Judge: 


This  department  is  in  receipt  of  your  letter  of 
November  6,  1933  in  which  you  request  an  opinion  as  to  the  fol- 
lowing state  of  facts: 

"The  Probate  Court  of  Daviess  County 
would  very  much  appreciate  your  opin- 
ion on  the  following: 

Some  few  weeks  ago  we  had  an  insanity 
hearing,  and  a Jury  of  18  men  were 
summoned  and  qualified  to  try  the  cause 
at  issue.  But  of  course  6 of  these  men 
hat  to  be  stricken,  and  were  stricken 
off. 

The  question  which  has  arisen  is  would 
these  six  men  be  entitled  to  fees?" 


I. 

Jurors  who  are  not  on  the  regular  panel 
but  who  are  retained  on  the  panel  oF^ 
cualTFTecT  "Jurors  from  wh  fob  the  jury 
iV  selected,  are  SSmtlSTTo-^EKeirper 
dTem  and  mileage. 


Section  11797,  R.S*'  Mo.  1929  provides  as  follows: 

"Jhrors  shall  be  allowed  fees  for  their 
services  as  follows: 

For  each  juror  attending  a view, 
inouest  or  execution  of  a writ 
of  ad  quod  damnum,  per  day.... §1.00 

For  each  person  who  shall  be 
summoned,  attend  and  report  for 
duty  as  a Jmror  in  any  case 


Hon.  S.L.  McClure 


Z 


Not.  16,  1933 


before  a justice  of  the 
peace,  per  day $.75 

For  each  mile  traveled  in 
going  to  and  returning  from 
the  place  of  trial,  in  attend- 
ing any  trial  before  a justice 
of  the  peace,  per  mile 05 

For  each  person  summoned, 
attending  and  reporting  to 
any  court  of  record,  per  day, 
except  as  otherwise  provided 
by  law .1.00 

For  each  mile  traveled  in 
going  to  and  returning  from 
the  place  of  trial,  in  attend- 
ing any  trial  before  a court 
of  record,  per  mile 05 

All  fees  allowed  jurors  as  above  shall  be 
taxed  as  costs  in  the  cases,  respectively. 

In  which  they  were?  summoned;  but  Juries  serv- 
ing in  more  than  one  case  on  the  same  day, 
at  the  sane  place,  shall  only  be  allowed 
fees  in  one  case;  and  any  juror,  who  shall 
claim  fees  for  attending  in  two  or  more  cases, 
on  the  sane  day,  at  the  same  place,  shall 
not  be  allowed  fees  for  that  day." 


It  will  be  noticed  that  see.  11797,  supra,  refers  to  court 
of  record.  Article  VI,  Section  34,  Constitution  of  the  State  of 
Missouri,  provides  in  part  as  follows: 

"The  General  Assembly  shall  establish 
in  every  county  a probate  court,  which 
shall  be  a court  of  record.  ****♦« 

Section  1826,  R.S.  Mo.  1929  provides  as  follows: 

"The  Supreme  Court  of  the  State  of  Missouri, 
the  courts  of  appeals,  the  circuit  courts, 
the  county  courts  and  the  probate  courts  in 
this  state  shall  be  courts  of  record,  and 
shall  Peep  just  and  faithful  records  of 
their  proceedings." 

Section  2045,  R.S.  Mo.  1929  provides  as  follows; 

"A  probate  court,  which  shall  be  a court  of 
record,  and  consist  of  one  judge,  is  hereby 
established  in  the  City  of  St.  Louis,  and 
in  every  county  in  this  state." 
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In  the  case  of  State  ex  rel.  V.  Wilder,  196  Mo.  418,  the 
Court  had  before  It  the  proposition  of  whether  or  not  persons 
claiming  fees  for  juror  service  are  entitled  to  their  fees  as 
jurors  notwithstanding  they  were  not  on  the  regular  panel,  nor  were 
they  on  the  panel  of  forty  qualified  jurors  to  try  the  case.  In 
passing  upon  this  question,  the  Court  of  necessity  passed  upon  the 
question  presented  here  in  your  letter.  The  Court  held  (l.c.  434): 

„T****3ecticm  3784,  Revised  Statutes,  1899, 
which  provides:  'Each  juror  not  on  the  reg- 
ular panel  and  summoned  to  sit  as  a juror  in 
any  criminal  cause  wherein  the  offense  charged 
is  punishable  with  death,  or  by  imprisonment  in 
the  penitentiary  for  life,  or  for  not  less  than 
a specified  number  of  years  and  no  limit  to  the 
time,  shall  be  allowed  the  sum  of  one  dollar  per 
day  for  each  day  that  he  may  be  in  attendance 
on  said  court,  and  five  cents  per  mile  for  each 
mile  traveled  In  going  to  and  returning  from 
said  court,  whether  he  sits  in  the  trial  of  the 
cause  or  is  challenged  off.* 

After  a careful  consideration  of  the  provisions 
of  that  section  we  have  reached  the  conclusion 
that  it  only  embraces  such  jurors  as  were  quali- 
fied upon  the  panel  of  forty  from  which  the  panel 
of  twelve  to  try  said  cause  were  to  be  selected* 

It  is  apparent  from  the  terms  employed  in  the  sec- 
tion above  quoted  that  the  term  'juror',  as  used 
in  that  sect ion, means  a qualified  juror.  This  is 
made  manifest  by  the  closing  terms  of  the  section 
which  says  that  the  juror  shall  be  entitled  to 
his  per  diem  and  mileage  'whether  he  sits  in  the 
trial  of  the  cause  or  is  challenged  off.'  It  is 
clear  that  this  term  tjou1&  be  absolutely  meaning- 
less if  every  person  who  was  summoned  in  pursuance 
of  the  venire  issued  by  the  court  to  serve  as 
jurors,  were  embraced  in  the  provisions  of  that 
section  and  entitled  to  claim  for  jury  service, 
notwithstanding  they  were  not  on  the  qualified 
panel  of  forty.  That  section  simply  means  that 
the  jurors  who  are  not  on  the  regular  panel  but 
are  retained  on  the  qualified  panel  of  forty  jurors 
from  which  the  jury  to  try  the  cause  must  be 
selected,  are  entitled  to  their  per  diem  and 
mileage,  notwithstanding  they  xaay  be  challenged 
and  not  required  to  sit  in  the  trial  of  the 
cause.*" 


CONCUJSIOH 

In  view  of  the  foregoing,  it  is  the  opinion  of  this 
department  that  the  six  men  qualified  to  try  the  cause  at  issue 
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but  stricken  off  are  entitled  to  their  fees  as  set  out  in  Sec- 
tion 11797,  R.S*  Ho.  1929. 


Tory  truly  yours. 


JOHN  W.  HGFB&AN,  Jr., 
Assistant  Attorney  General. 
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don.  Ira  A.  te^rlde 
Supervisor 

ureau  of  Building  and  oan  ‘upervlelon 
Jefferson  city.  Tlsso'jri 


rear  Mr.  MeFridei 

This  lr  to  acknowledge  receipt  of  yo’ir  letter  which 
reads  as  follows t 

"This  1 p to  request  your  opinion  as  to 
whether  or  not  the  rmer^e^cy  fund  provid- 
ed for  In  H nre  Bill  642,  'ection  4Sa, 
can  be  counted  as  a part  of  the  general 
appropriation  to  the  ureau  of  Building 
and  uoan  ; upervlslon  as  set  forth  on  page 
94  of  jouee  Bill  650,  Section  10,  which 
appropriation  is  <177,696  or  Is  It  to  be 
construed  that  the  26,000  r volving  fund 
Is  an  additional  sum  over  and  above  the 
general  appropriation  of  77,695, 

It  was  my  understand  lng  and  the  interpre- 
tation jvev  ne  by  legislators  that  our 
appropriation  for  the  bureau  of  building 
and  oan  . u^rvlrlon  was  #77,696  and  In 
addition  to  this  sum,  w©  had  a revolving 
fund  of  25,000  as  a reserve  In  case  it 
was  needed.  The  auditor's  office,  however, 
are  In  aonc  doubt  as  to  this  Interpretation 
of  the  extra  26,000,  therefore,  this  request 
fpr  an  opinion. 

Since  It  If  Imperative  for  this  department 
to  know  as  to  whether  or  not  anpropr la t Ions 
are  adequate  to  take  care  of  us  for  this 


J 
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biennium,  we  wou^  like  to  have  your  opinion 
at  an  airly  dat  so  that  we  -nay  take  up  with 
the  ov-rnor  and  the  Legislature  the  correction 
of  this  matter  in  t r event  the  25,000  revolv- 
ing fund  car  rot  be  oped  in  addition  to  the 
aprrooriation  of  ,'.77,695,  wV>lch  ! f the  general 
appropriation  for  this  department.” 


The  narrow  question  presented  by  your  request  is  whether 
or  not  : action  49-a  ( awe  of  *o.,  1933,  rage  18)  is  an  aoprooriaf  on 
over  and  above  that  appropriated  for  your  ■ eoart^ent  by  Section  10 
( Tjiwp  of  o,,  1933,  page  34), 


1. 


awr  of  'issouri,  1931,  pa*;;e8  143-144,  Section  5632, 
provides : 

*All  fees  for  examinations  or  supervision  now 
provider  for  and  required  of  building  and 
loan  associations  under  the  laws  of  Missouri 
govrming  building  and  loan  associations  shall 
be  paid  into  the  state  treasury  to  the-  credit 
of  a fund  to  be  known  as  the  building  and  loan 
ruperviaion  fund,” 

The  Constitution  of  'lsaouri,  Article  IV,  Section  43,  provides 

in  parti 


"All  revenue  collected  and  moneys  received  by 
the  state  fpcm  any  sour re  whatsoever  shall  go 
Into  the  treasury,  and  the  moral  Assembly 
shall  have  no  power  to  divert  the  same,  or  to 
p«r wit  money  to  be  drawn  from  the  treasury, 
except  in  pursuance  of  regular  anpropriat Ion 
made  b;,  law.  » » « *-  a ■» 

Constitution  of  Missouri,  rticle  X,  Section  15,  provides  in 
part  as  follows: 

"All  womyp  now,  or  at  any  time  herea  ter,  in 
the  rtate  treasury,  belonging  t_>  the  State, 

■ha l1  , immediately  on  receipt  thereof,  be  de- 
posited by  the  Treasurer  to  the  credit  of  the 
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ftate  for  the  benefit  of  the  funds  to 
which  they  reap* ctively  belong,  in  such 
bank  or  banks  **»»*«#*#**  #." 

Laws  of  Missouri.  1933,  page  <16,  flection  1,  provides  in 
part  ar  follows* 

"All  fees,  f’jnbs  and  nor ey p from  whatsoever 
source  received  by  any  dep  irtment , eoard, 
bureau,  com  Is  si on,  Institution,  official  or 
agency  of  the  ptate  government  b virtue  of 
any  law  or  rule  or  reflation  made  in  accord- 
ance with  any  law,  shall,  by  official  author- 
ized to  receive  same,  and  at  stated  intervale 
be  placed  in  the  state  treasury  to  the  credit 
of  the  particular  nuroose  or  fund  for  which 
collected,  and  shall  be  subject  to  appropria- 
tion by  the  General  tsser.bly  for  the  particu- 
lar purpose  or  fund  for  which  collected  during 
the  biennium  In  which  collected  and  aooronriat- 
ed.  The  "nexpended  balance  remaining  in  all 
s*«h  ftmbs  (except  such  unexpended  balance  as 
may  remain  in  any  fund  authorised,  collected 
and  expended  by  virtue  of  the  provisions  of 
the  Constitution  of  this  State)  shall  at  the 
end  of  the  biennium  and  after  all  warrants  on 
same  have  been  discharged  and  the  apnronrlatlon 
thereof  has  lapsed,  be  transferred  and  Placed 
to  t^e  credit  of  the  ordinary  revenue  fund  of 
the  state  by  the  state  treasurer.  *tc." 


faction  6613,  ^aws  of  Missouri,  1931,  pa,;e  144,  provides* 

"The  supervisor  of  building  and  loan  associa- 
tions shall  receive  an  annual  salary  of  three 
thousand  dollars  ( 3,0(;0.00),  The  examiners  s'mll 
each  receive  a salary  to  be  fixed  by  the  super- 
visor of  building  and  loan  associations t but  In 
no  cape  to  exceed  the  an  ual  sum  of  twenty-four 
hundred  dollars  (‘8,400.00)  for  each  of  such 
other  examiners.  The  stenographer s shall  each 
receive  an  annual  salary  o*'  not  to  exceed  one 
thousand  five  hundred  dollar-  ($1,60C.00). 

All  of  said  salaries  shall  oe  paid  in  equal 
■'onthT;,  Installments  ou(T"o f"Th  e etaTe  Treasury 
.y  warrants  drawn  by  the  TTate  auditor  on  the 
Tnilldliu  and"loa^  superv  1 e ion"  fund . in  addition 
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thereto  the  actual  and  nscer.sar;,  traveling  and 
other  departmental  or  office  expenses  of  the 
supervisor  of  building  and  loa"  associations, 
the  examiners,  and  other  assistants  herein  pro- 
vided for,  shal  be  raid  out  of  the  state  tre  sury 
upo*'  vo-tichers  approved  ana  audited  by  the  super- 
visor of  bulla ing  and  loan  assoc iat lone,  w 1th 
warrants  drawn  on  the  treasurer  by  the  state  auditor 
on  the  building  and  Toar  supervision  ^und,*11 


At  3s  thus  seen  that  the  Bureau  of  Building  and  Loan  Supervision 

collects  fees  which  are  "paid  Into  the  state  treasury  to  the  credit 
of  a fund  to  be  known  as  the  building  and  loan  supervision  fun  M 
and  all  expenses  for  operation  and  payment  of  salaries  are  paid 
"with  warrants  draw'  on  the  treasurer  by  the  state  auditor  on  the 
building  and  loan  supervision  fund," 

Tbt-f,  the  Legislature  for  the  biennium  1933-1934  'iprropriat- 
ed  (Section  10,  uaws  of  Mis sour  , 1933,  page  94)  the  following! 

"There  is  hereby  apnropriated  out  of  the  state 
treasury,  seven ty-eeve  i thousand  five  hundred 
' inety-five  dollars  ( i 77, 595.00 ) , chargeable 
to  the  state  building  and  loan  supervision 
fund,  the  following  amounts  for  the  pur poses 
expressed : 

A,  For  Personal  Service t 

rhe  ralar;,  of  the  supervisor  of  building 

and  loan  associations 6,000 

And  salaries  for  examiners,  clerk,  steno- 
graphers and  janitor  * 40,770 

D.  For  Operation* 

General  Expense:  Including  eonnrmicatlon, 
printing  and  binding,  travel  and  other 
general  expense  and  kterial  and 
Supplies:  consisting  of  stationery 
and  office  sup 'lies ?3Q,  £6 


Total 


<77,595  " 


sign,  Ira  A.  'e  bride 
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a direct  your  attentio'  to  the  provision  of  the  C >nrti- 
tution  of  <lspourl,  Article  X,  eetlon  19,  in  part  ttp  follow?  t 

"So  moneys  snail  i ver  be  paid  out  of  the 
treasury  of  this  State,  or  any  of  the 
funds  und  r Its  wana&enent,  except  in  pur- 
suance of  an  arnropr  la  t lor  by  law.  " 

,T,he  Legislature  made  an  appropriation  to  your  ^apartment  as  set  out 
above,  which  was  approved  by  the  Governor  tay  19th,  1933.  However, 
on  page  18,  daw?  of  tflssov.rl,  1933,  Section  48-a,  the  following 
was  appropriated  ee  an  emergency  fund  which  section  reads  as 
follows  t 


"There  Is  hereby  appropriated  out  of  the 
State  Treasury,  chargeable  to  the  : tate 
Fevenuo  Fund,  the  aunt  of  Twenty-five  Thous- 
and Dollars  ( £3,000 ,(X. ) , or  so  -uch  thereof 
as  may  be  necessary,  for  the  Bureau  of  build- 
ing and  Loan  i up  rvi  sior.,  to  be  used  as  an 
emergency  fund  by  raid  Bureau  of  Building 
and  Loan  Supervision,  with  the  approval  of 
the  Jovernor ; said  sum  to  be  renald  into  the 
l tate  Revenue  Fund  out  of  the  earnings  of 
said  bureau,  ae.  If  and  when  received,  and 
the  rtate  rea surer  Is  hereby  authorised  and 
directed  to  transfer  to  said  state  revenue 
fund  fees  earned  and  received  by  raid  ureau 
of  Building  and  .oan  Supervision  up  to  the 
amount  hereby  appropriated,  or  eueh  part  there- 
of as  may  be  released  by  the  Jovernor  for  use 
of  raid  bureau." 

It  is  to  oe  noted  that  the  ;-26,OCO.OG  appropriated  by  above 
pec 1 5 op  Is  chargeable  to  the  state  revenue  fxmd  and  Is  for  the 
Bureau  of  Building  and  Loan  funervielon  to  be  used  ar  an  emergency 
fund  by  said  bureau  of  Building  and  Loan  Supervision,  with  the 
ap"rovii  of  the  Governor. 


II. 

Above  we  have  shown  that  the  bureau  of  Building  and  oan 
Supervision  Is  or  a fee  basis  and  al)  fees  are  paid  into  the  state 
treaeur,  to  the  credit  of  the  building  and  loan  supervision  fund. 
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and  #77,806,00  ( *aw  s of  *n.,  1033,  page  04,  ■ action  lOj  was 
a-'-roor  lat'd  out  of  such  fund  Mthc  folio  win;;  a punts  for  the 
nurnos  r e^press^d"  which  the:  provides  specific  amounts  t«^  be 
pafc  for  pf'  r*  a ana  1 s e r v i ■ e and  for  operation. 

Assume  that  the  Bureau  of  Building  and  Loan  Supervision 
did  not  collect  fees  sufficient  to  enable  It  to  have  in  its  f'tnd 
eno  gh  to  pay  current  expenses,  t en  eueh  woulu  create  a condition, 
namely,  the  Legislature  appropriated  money  and  no  money  in  the 
f nd  In  which  tv  use,  eo  in  order  to  provide  against  such  an 
emcr  ency.  In  qit  opinion,  lection  43-a,  -awe  of  '*isrour*  , 1333, 
pa  e IB,  approved  4ay  23rd,  1933,  was  enacted.  In  other  words. 
Section  48*a,  supra,  Is  an  emergency  fund  which  lr  drawn  from  the 
state  revenue  fnd  if  and  when  the  state  building  and  loan  super- 
vision fund  does  not  have  In  It  money  for  the  payment  of  the 
purposes  expressed  in  feet  Ion  10,  supra,  and  such  Is  o-ir  opinion. 

It  will  be  noted  that  your  repartment  may  not  expend  any 
-ore  than  Is  appropriated  by  Section  10,  I aw*  of  Mssouri,  1933, 
and  if  yo  do  not  have  in  your  fnd  the  amount  appronriated,  then 
with  the  approval  of  the  Jovernor  an  amount  not  to  exceed  26,000.00, 
an  >rovlded  by  feet Ion  4B-a,  supra,  may  be  drawn  from  the  state 
r**vfnue  fund  an  t deposited  In  the  state  building  and  loan  supervision 
find  . 


Yours  v^ry  truly. 


James  L.  .lorn,  os  tel 

i f f i f tan t Attorney-  General , 


A n f oVTTu 


f Y Me  .ITT  Ricr 

Attorney-  ieneral. 


ju.ro 


PROSECUTING  ATTORNEY, 


V v 


CIRCUIT  CLERK  — oannot  apply  money  for  collection 

of  fees  to  payment  of  salary.  — 
must  be  paid  into  county  treasury* 
See.  11315,  11314,  11317,11813 
11814,  11816,  11817,  11830,  R. 

Mo*  1929* 

January  38,  1933 


Hon.  Howard  R.  Kane as 
Prosecuting  Attorney 
Ripley  Cou  ty 
Doniphan,  Missouri 


Dear  Sir: 


Your  reeeat  letter  to  the  Attorney  General’s  office  has  been 
handed  the  undersigned  for  attention*  You  ask  an  opinion  upon  the 
following,  to  wit: 

"Where  county  officers,  such  ae  the  Circuit  Clerk 
and  Prosecuting  Attorney  who  receive  a definite 
salary  regardless  of  the  fees  that  are  collected, 
is  it  raanda  ory  that  they  tuna  their  fees  into  the 
county  rod  take  warrants  for  their  entire  salary, 
or  may  the^  apply  these  fees  collected  by  them 
to  their  salary* 

"Due  to  the  fact  that  Ripley  County  is  very  much 
in  debt  the  officers  are  Inclined  to  retain  their 
fees  and  deduct  this  amount  from  their  salaries. " 

Section  11315,  R,S.  Mo.  1929,  among  other  things,  provides: 

"It  shall  be  the  duty  of  the  pro aeeu ting  attorney 
to  charge  upon  behalf  of  the  county  every  fee  that 
accrues  to  his  office,  and  to  receive  the  same, 
end  that  at  the  end  of  the  month  to  pay  over  to 
the  county  treasurer  all  loneys  collected  by  him 
as  fees,  taking  two  receipts  therefor,  one  of  which 
he  shall  immediately  file  with  the  clerk  of  the 
county  court." 

Section  11314,  R.3.  Mo.  1929,  provides: 

"The  prosecuting  attorney  shall  receive  for  his 
services  per  annum  to  be  paid  out  of  the  county 
treasury,  etc*" 

r Section  11317,  R.S.  Mo,  1929,  provides: 

"Penalty  for  failure  of  the  prosecuting  attorney 
to  comply  with  any  provision  of  the  suotlon  Just 
quoted." 


CO* 


Eon*  Howard  H.  Maness 
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January  28,  1933 


Seotion  11813,  R.S.  1&.  1929,  provides  that: 

"The  salary  of  the  cleric  and  that  of  his 
deputies  and  assistants,  shall  be  paid  out 
of  the  county  treasury,  in  monthly  install- 
ments, at  the  end  of  each  month,  and  that 
the  clerk  and  his  deputies  and  ass  1st  tints 
shall  present  their  accounts  to  the  county 
court,  and  said  court  shall  draw  its  war- 
rant thersfor  upon  the  county  treasury." 

Section  11814,  R.S.  Mb.  1929,  provides  that: 

"It  shall  be  the  duty  of  the  olerk  of  the 
cirouit  court  to  charge  and  oolleot  for 
the  county  in  all  cases,  every  fee  accruing 
to  his  office  and  to  which  he  may  he  entitl- 
ed, under  the  provisions  of  sections  11783, 
11787,  and  11788  or  any  other  statute,  ex- 
cept, etc.:  that  he  shall  file  with  the 
oounty  cleric  a report  of  the  fees  accruing 
to  his  office,  and  that  it  shall  be  his  duty 
upon  the  filing  of  seid  report  to  forthwith 
pny  over  to  the  couaty  treasurer  all  moneys 
collected  by  him  during  the  month  and  re- 
quired to  be  shown  in  such  monthly  report." 

Section  11816,  11* 3.  Mo.  1929,  provides: 

"It  shall  be  the  duty  of  such  clerk  within 
fifteen  days  (referring  to  the  order  pro- 
vided in  section  11810;  has  bectn  made  to 
pay  over  to  the  oounty  treasury  the  amount 
of  money  so  ordered  paid,  and  to  take  dup- 
licate receipts  therefor,  one  to  be  by  him 
filed  in  the  offioe  of  the  olerk  of  the  oounty 
court,  who  shall  thereupon  charge  the  treas- 
urer with  the  amount  thereof,  and  if  the 
clerk  should  fail  to  pay  the  money  so  ordered 
into  the  county  treasury,  the  county  court 
shall  cause  suit  to  be  filed  upon  his  offi- 
cial bond." 

Seotion  11817,  R.S.  Mo.  1929,  provides: 

"For  a penalty  upon  the  failure  or  negleot 
of  the  olerk  to  file  his  statement  within 
the  time  required." 

Seotion  11830,  R.S.  Mo.  1929,  provides  also  for: 

"A  penalty  for  every  person  violating  the 
provisions  of  that  article." 


which  is  article  2,  Chapter  84,  H.s.  Mo.  1929 


Hon*  Howard  R.  I.'c.ness-3 


Janu  ry  28,  1933 


It  will  "be  seen  that  the  word  " shall"  is  used  in  the 
above  statutory  provisions,  and  such  word  as  used  therein,  is 
a word  of  commend,  imperative,  and  leaves  no  discretion  in  the 
matter.  The  word  "shall"  will  be  presumed  to  be  used  in  the 
sense  as  indicated  unless  something  in  the  character  of  the 
statutes  or  the  subject  to  which  it  relates,  or  in  the  contents 
show  that  such  could  not  have  been  the  intention  of  the  legisla 
ture. 


Black  on  Interpretation  of  Law,  p.  531; 

State  ex  rel  Stephens  v.  tfurdemsn,  295  l.o.  1.  c.  586} 


.here  a statute  provides  what  resulte  shall  follow 
upon  the  failure  to  comply  with  its  terms,  such  statute  is 
mandatary  and  must  be  obeyed.  The  above  quoted  sections 
relating  to  the  officers  herein  named  employing  the  language 
as  above  designated  with  reference  to  their  duties  being  con- 
sidered, it  is  our  opinion  that  they  are  required  to  pay  over 
to  the  county  treasury  moneys  and  fees  collected  by  them  in 
their  rest active  offices  ,and  that  they  will  not  be  permitted 
to  apply  the  fees  so  earned  to  the  payment  of  their  respective 
salaries,  but  upon  the  contrary,  shall  receive  their  salaries 
from  the  county  and  be  paid  by  county  warrants  as  provided 
by  low. 

Very  truly  yours. 


Chril  C.  Abington, 
Assistant  Attorney -General 

CCA/IT 


A proved 


Roy  trick, 

a t t orne y- Ge nor a 1 


IN  RE:  Gasoline  tax  is  lega  ^enforceable  on  tractors  and  maintainers 
ov.Tied  by  townships,  counties  and  contractors. 


rch  ?,  1X  Z 

1 FILED  I 


Hon.  J.  B.  i-cGuffin, 

Prosecuting  attorney,  __! 

Lawrence  County, 

Mount  Vernon,  Missouri. 

Be-  r Sir:- 

Answering  your  letter  of  February  Cist,  rel'  tive  to  the  Btate  col- 
lecting a gallon  on  gasoline  tax  on  motor  vehicles  crrticul-"  rlv 
on  road  flti t etors”  Lnd^na.int  ln-rsn . Fill  say  that  a statute 
should  be  construed  so  as  to  carry  out  the  Intentl  n of  the  Legis- 
lature and  I think  especially  so  if  adonted  by  a r ferendum  vote 
of  the  people,  and  if  not  pi  inly  unconstitutional. 

Section  7795  says, 

" very  distributor  shall  * * * pay  to  the  State 
treasurer  an  amount  equal  to  t o (cd)  cents  for 
each  gallon  of  motor  vehicle  fuels  rained,  manu- 
factured, produced  or  com  funded  by  such  distrib- 
utor and  sold  by  him  in  this  sta  e,  or  shipped,  trans- 
ported or  imported  by  such  distribu  or  into  and 
distributed  or  sold  by  hi  a dthln  this  state,  dur- 
ing fcuch  year." 

To  the  same  effect  is  Section  7314. 

Then  comes  the  exceptions  und'  r Lection  7305,  which  you  ill  note 
includes  ;as  for  »;:t  VY  £01  engines.  FARM  tractors,  motor  boats 

* * * fuels  for  cleaning,  dyeing  and  other  commercial  use  of  same, or 
fuels  * * * for  any  ;mrpose  whatever  except  in  motor  vehicles,  etc." 
Then  this  secti  n tells  ho  these  exceptional  users  may  obtain  a 
refund  from  the  State  by  pro  >er  affidavit  if  attended  to  within 
ninety  days. 

You  will  note  the  strong  exce.  tion  of  the  word  "farm  tractors11  which 
by  inference  v/ould  exclude  other  tractors. 

In  19 27  i ttorney  General  Gentry  wrote  on  opinion  in  which  he  said, 

"I  am,  therefore,  of  the  opinion  iuid  have  heretofore 
held  that  the  State  of  Mi  souri,  counties  of  15  aourl, 
the  cities  and  to  ns  of  Missouri,  all  the  local  sub- 
divisions of  Mis  sou  ‘i  and  all  the  state  Institutions 
are  subject  indirectly  to  the  gasoline  tax  where  the 
gasoline  is  to  be  used  to  propel  a motor  vehicle  over 
the  public  highways  of  this  State." 
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Hon.  J.  B.  McGuffin 


March  3,  1933 


Ana  before  and  after  tte  t his,  (Gentry)  o inions  we  e practically 
the  same. 

AA  number  of  Attorney-General  Shartel1  's  opinions  we  e to  the 
same  effect  saying  in  one  opinion  (January  1931) , 

,fThe  department  (this)  has  uniformly  held  that 
gasoline  so  used  (rod  tractors  while  engaged  in 
work  on  the  county  roeds)  is  subject  to  the  tax. 

It  has  also  held  that  gasoline  ues  in  tractors  and 
other  machinery  fll  cant raptors  doing  work  upon  the 
highways  is  subject  to  the  tax.” 

This  being  the  ruling  (of  this  department)  on  these  statutes  for 
so  many  years  it  would  seem  to  be  binding. 

The  Supreme  Court  has  said, 

n*  ■ *Where  such  a statute  as  this  has  been  inter- 
preted by  those  * * * whose  duty  it  is  to  enforc# 
it,  and  the'  r construction  has  been  acted  upon  for 

any  tie  friae  &£  r ra  should  is  ia 

gttgh  gofigtr-jctigag 

Ben .uiti  vs.  Security  Ins.  Co.,  27  S.W.  (2d)  l.c.  71. 

See  also  boss  vs.  Railway  Co.  Ill  Mo.  10. 

"The  statutes  of  the  state  arc  presum  bly  constitu- 
tional and  their  unco ns t i tut ionality  must  appear  be- 
yond reasonable  doubt  before  they  will  be  nullified  as 
unconstitutional.  State  v.  Scull In,  etc.,  Co.,  £68 
Mo.  173,  186  S.  Vi.  1037,  Ann.  Cas.  1910b,  620;  For- 
grave  v.  Buchanan  County,  288  Mo.  593,  222  S.  W.  755. 

The  Courts  will  not  make  them  unconstitutional  by 
importing  wo rd s 1 nto  them  by  impllc  ti  m.  * 

Washington  Tp.  Road  Dist.No.l  v.  Robbins,  £62  S.W.  l.c.  47. 

From  the  foregoing  rulings  and  uthorities  we  are  convinced  that 
it  was  not  the  intention  of  the  Legislature  to  except  road  tractors 
and  maiatainers  from  the  payment  of  this  24  9 gallon  taut  and  this 
opinion  is  strengthened  from  the  further  fact  that  in  Section  7805 
where  a refund  is  permitted  for  certain  exceptional  users,  the  term 
FARM  tractors  is  expressly  mentioned  hereas  it  cou  d have  been  read- 
ily put  in  if  desired  by  the  Legislature,  farm  and  road  tractors 
and  maint;  iners  engaged  in  the  uses  you  mentioned  in  your  letter. 


f urthermore,  three  Legislatures  have  been  in  Session  since  this 
construction  was  proftul gated  end  none  of  them  saw  fit  to  make  a 
change  in  the  law  as  so  construed. 


Yours  very  truly 


B.  SThOTHKa 


GEO. 

Assistant  Attorney  General 


GBS/mh 


appbov:  B: 


KOI  MeKIT THICK 
Attorney  General 


V'- ./ 

RE:  COMMISSI ONERS  - Right  to  accept  contracts  for  work  performed  in 
their  districts. 

NEPOTISM  - Right  of  Commissioner  to  employ  relatives. 


March  31,  1933. 


Hon.  J.B.  McGuff in. 

Prosecuting  Attorney  - Lawrence  Co*, 
Mt.  Vernon,  Missouri. 

Dear  Sir: 


[filed 


(o 


O 


Your  reouest  for  an  opinion  relative  to  (1)  the  power  of 
Commissioners  appointed  for  special  road  districts  in  your  county  to 
aooept  contracts  for  work  or  labor  performed  in  their  districts,  and 
(2)  their  power  to  employ  relations  in  these  districts,  has  been 
referred  to  me  for  attention. 

In  an  opinion  from  this  office  to  the  Hon.  T.J.  Harper, 
Prosecuting  Attorney  of  Stone  County  dated  February  11,  1933  with 
reference  to  the  right  of  Commissi onirs  to  employ  themselves,  this 
conclusion  was  reached: 

" **#*  opinion  of  this  department 

that  it  would  be  unlawful  as  against  publio 
policy  for  the  member  of  your  Special  Road 
District  Board  to  be  employed  by  the  Board 
or  engage  themselves  as  the  employee  and 
draw  compensation  for  working  upon  the  high- 
way of  the  road  district  in  which  he  is 
serving  as  Commissioner." 

The  attendant  evils  to  any  other  conclusion  would  be  such, 
therefore,  as  to  undermine  the  very  principles  of  our  government  and 
would  be  in  direct  conflict  with  public  policy. 

In  regard  to  your  request  anent  the  Nepotism  Law,  since 
you  do  not  give  any  specific  facts,  I can  only  quote  to  you  Section 
13  of  Article  XIV  of  the  Constitution  of  Missouri: 

"NEPOTISM,  BY  ANY  OFFICER  OR  EMPLOYE,  FORBIDDEN- 
FORFEITS  OFFICE.  Any  public  officer  or  employe 
of  this  State  or  of  any  political  subdivision 
thereof  who  shall,  by  virtue  of  said  office  or 
employment,  have  the  right  to  name  or  appoint  any 
person  to  render  service  to  the  State  or  to  any 
political  subdivision  thereof,  and  who  shall  name 
or  appoint  to  such  service  any  relative  within  the 
fourth  degree,  either  by  consanguinity  or  affinity, 
shall  thereby  forfeit  his  or  her  office  or  employ- 
ment . " 


{Hon-  J.B.  HcGuffln) 
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If  your  eases  come  within  that  seotion,  they  ore  of 
dourse  forbidden.  However,  in  connection  therewith  it  might  be 
well  to  note  that  relationship  by  affinity  does  not  extend  to  the 
relatives  of  the  other  spouse  by  affinity  ohly,  the  relationship 
by  affinity  being  confined  to  the  blood  relatives  of  the  other 
spouse. 


State  ex  rel  v.  Hall  and  Ellis,  325  L'o.  154 
28  S.CT.  (2d)  363. 

Therefore,  It  is  the  opinion  of  this  office  that  it  would 
be  unlawful  for  Commissioners  appointed  by  special  road  districts 
in  your  county  to  accept  contracts  for  work  or  labor  performed  in 
their  districts. 


Yours  very  truly. 


\ 


JOHN  W.  HOFFMAN,  Jr., 
Assistant  Attorney  General. 


APPROVED : 


attorney  General 


JWH : AH 


INdAJfS  PjCRSOHS 


Indigent  persons,  resident  requirement  and  wlio 
respondible  for  upkeep  in  State  Hospital. 


June  3,  033 


Dr.  32.  dou  ugh,  M.  9, 
state  Health  Goan! sei oner 
Jefferson  city,  Missouri 


@ wish  to  ©knowledge  your  let  ex  of  June  1,  1933 
which  is  as  follows. 


"Jill  you  please  mate  the  tt ached  latter 
with  shirked  paragraph.  I feel  that  this 
i?j  a w ttex  which  should  be  brought  to 
your  attention,  and  will  appreciate  you 
writing  to  the  Warden  since  the  ou  sstion 
is  entirely  a legal  one.  * 

fjiG  pfflupagmpja  that  you  marked  and  upon  which.  you  desire 
information  owing  as  follows* 


.re  especially  desirous  of  having 
answers  to  the  following  quest lone* 

(1)  What  constitutes  legal  re?3idcaoe  in 
Missouri?  ( Hues  a fortasr  resident  of 
Mis  our 1 retain  this  residence  a#  long 
as  he  falls  subsequently  to  establish  it 
In  another  state?  < 3 J h'.t  verifications 

would  be  neoesserj  to  satisfy  the  uroper 
authorities  of  Missouri  that  & patient  is 
a resident  of  th  t Jtate?  <4j  Jo?  should 
such  verifications  be  made?  (5)  If  a 
patient1 3 legal  residence  Is  found  to  be 
JMisoouri,  to  what  Jtate  official  should 
neuropsyohlatrlo  reports  and  support  iiig 
data  be  sent  In  our  efforts  to  obtain 
author  1 rat  ion  for  delivering  his  to  a p*os- 
pltsl  and  to  »iiOta  should  we  look  for  final 
authority?" 

Before  replying  to  the  • uestlons  naked  we  wish  to  preface 
sane  with  a brief  i story  relative  to  Jtate  Ho spit  Is  and  the 
earing  of  insane  persons  in  Missouri* 


Dp.  . f.  ou.iugh,  M.D 


■3- 


Jtnie  3,  1933 


Article  1 of  Chapter  46,  R.  d.  Mo.  1 39 , irovidas,  among 
other  tilings,  that  state  hospitals  are  declared  to  he  eleenofiynary 
institutions  of  the  state  and  suoh  are  under  the  i.vmu.  ment  and 
control  of  a hoard  of  managers. 

Article  3,  Chapter  46,  tl.  U.  Mo.  1929,  and  amendments  of 
1931,  thereto,  provide,  among  oth  r thing  a,  that  per  sons  afflicted 
with  any  form  of  Insanity  shall  bo  admitted  Into  the  hospital 
for  th<v  care  and  treatment  of  the  Insane,  uald  article  further 
provides  for  the  emitting  of  pay  patients  and  indigent  patients. 

Th  re  Is  a prescribeu  procedure  for  pay  patients  and  also  a pro- 
cedure for  indl  ent  patients.  The  pay  patients  are  admitted  upon 
the  filing  of  a re.  vies t in  writing  udureseed  to  the  superintendent 
of  the  hospital  to  which  said  patient  wishes  admittance.  Mao 
a our ti floats  of  two  attending  physiol  don  describing  his  con- 
dition and  a bond  insuring  payment  of  his  upkeep  while  confined 
there,  and  the  payment  of  his  upkeep.  The  indigent  patients  are 
admitted  by  order  of  the  several  county  courts  and  their  irakeep 
Is  paid  by  the  county  from  wnenoe  aunt. 

To  gain  udJ3lttanoe  for  on  Insane  person  to  a state  hospital, 
some  citizen  residing  in  the  county  In  which  the  poor  insane 
person  resides  makes  the  following  affidavit  addressed  to  the 
county  court: 


"otnte  of  Missouri  ) 

(M 

County  of ) 

The  unuer signed,  a citizen  residing  In 
the  county  and  state  aforesaid,  hereby 

states  that _ la  insane. 

That  hie  insanity  Is  'Le'ee  than 

years  duration:  That  h*  h s not  estate 
sufficient  to  support  aim  at  a state 
hospital,  and  is  a resident  of  said 
county  nd  state  aforesaid.  These  f ots 

can  be  proven  by  __  _ nd 

(n  -iiin?  at  least  two  persons, 

one'  a ' reput ssKTe  physician)  this  

day  of_ • 


Subscribed  and  sworn  to 


Dr.  K.  T.  Mouaugh,  i.i), 


Juno  .3,  1933 


ftar  the  filing  of  such  at  turnout  In  writing,  an  In  u&ry  Is 
conducted  by  the  oounty  court  and  If  such  oexaon  la  found  to  be 
Ins  ne  an d a x>or  person,  the  go  rt  »-Jcee  lte  order  oottvnltting  such 
per  son  to  the  hospital  for  the  o re  and  treatment  of  the  Insane* 
toviever,  the  oou.it lea  axe  Limited  as  to  who  and  the  number  of 
Insane  per  eons  tviy  bo  ent  to  the  uo  jpitals.  oeotlon  8836  R.  a. 

'to.  li-39  provides  in  parts 

"The  several  oounty  courts  shall  have 
poorer  to  send  to  a state  hospital  such 
of  their  Insane  poor  as  may  *e  entitled 
to  admission  thereto.*  * •* 

In  residing  the  statutes  you  will  note  th  t the  oounty  courts 
of  the  114  counties  take  ears  of  their  Indigent  Insane  people  and 
tjuoh  are  ©oaaltted  to  the  dtase  hooplt  Is  at  the  lX'  otlon  -.nd 
expen  e of  the  oounty. 

In  the  case  of  Thomas  v.  Macon  County,  17b  1 o.  Sup.  *18, 
l.c.  73,  the  court  In  writing  his  o lnlon  held  the  followings 

"•  * * Plaintiff  next  points  to  section 
4867  (8636  1*  3.  Mo.  1939)  which  pro- 
via  e that*  * file  several  county  courts 
shal i h ve  power  to  send  to  the  asylum 
such  of  their  insane  poor  --mi  mi  y be  on 
titled  to  i dtoieolon  thereto. ' Mad  it 
speolfles  tii  t the  o unty  shall  pay  for 
th  upport  and  maintenance  of  moh  In- 
sane poor  p*  rsons  s th*  county  court 
may  n-  n4  to  the  asylum. 

Under  that  station,  however,  even  the 
county  court  Is  not  uthorlzed  by  lte 
arbitrary  win  or  unlimited  disc  otlon 
to  sen.*  any  Insane  poor  person  it  may 
select  to  th*  asylum  at  the  expense  of 
the  county,  but  the  court  trust  hold  due 
proceedings  upon  a petition  filed  show- 
ing th  t the  Insane  poor  person  la  *a 
citizen  residing  tn  the  county1  and  other 
essentl  If  ots  as  prefer load  by  the 
statute,  and  there  munt  be  a trial  of 
tne  f a zb  ami  a Judgment  of  the  court 
thereupon,  (ttutoe  cited)  The  county 
court  has  no  mtnorl  t under  tUo  ?e  at  tut > 9 
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to  send  a person  to  the  asylum  or 

! maintain  one  tlier  e at  the  expense  of 

the  county  who  is  not  a resident  thereof**  • •• 

Thus  the  re  ; onslblllty  fox  oaring  for  Indigent  Inn  rune 
persons  rests  dth  the  oountl  a.  Therefo  e,  an  in* -ne  Indigent 
convict  In  custody  in  some  pi  oe  outside  of  the  it  ate  of  Missouri 
should  be  turned  to  th;  o -re  and  custody  of  the  oounty  In  which 
he  resides  and  not  be  token  to  the  boundary  lines  of  th  i:ate 
of  Missouri  end  there  left*  The  oountl ea  must  oare  for  the 
Indigent  Insane  but  only  those  re  Idi  ig  within  their  boundaries, 
thus  it  will  be  a cjue st Ion  of  foot  In  each  Instance  as  to  where 
fAtoh  insane  person  resides* 

This  brings  us  to  the  enaction  of  re^idenoe.  The  constitu- 
tion or  statutes  do  not  define  legal  residence*  Keith  r do  they 
provide  any  length  of  time  it  t kee  a person  to  eetob  .lsh  a legal 
r sld-ace,  except  In  o sea  of  voting,  Molding  office,  bringing 
suits  In  oourt,  etc. 

Otion  8bd3  S*  3*  Mo*  1939,  in  the  jftiolo  on>l  chapter 
relating  to  Indigent  inqne  persons  as  to  who  shall  be  entitled 
to  the  provisions  of  said  or  tide  provides* 

* No  person  shell  be  entitled  to  the 
benefit  of  th-  provisions  of  this 
article  us  a oounty  patient  except 
er  uoas  whose  insanity  h a occurred 

jask  mLm  mi  &££ 

ml  * sis*:  ^ 

section  dbh  A*  U*  rio.  1939,  .subdivision  17,  defines  re- 
jldenoe  as  follows* 


•*  * "seventeenth,  the  place  here  the 
family  of  any  person  c hill  permanently 
reside  In  this  state,  and  the  pi  oe  rhere 
any  person  having  no  family  shall  generally 
lodge,  shall  be  deoraed  the  pl*oe  of  resid  uoe 
of  sueh  person  or  persona  respectively."  • • * 

motion  8&33,  supra,  uses  the  ?ortle  * way  h ve  resided1  In 
fixing  the  re  ulred  residence  of  nn  indigent  in  as  person  before 
euoh  county  shll  provide  and  ears  for  suoh*  7e  hold  to  the  conclu- 
sion that  these  words  should  he  oo  ns  trued  to  men  and  axe 
aynonyi  sou  i to  the  word  * doiaici.L  1 * 
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In  th>  ©uae  of  In  re  Qzlas*  Astute,  39  II,  w.  (3d)  '43,  the 

. court  In  discussing  re^li^uoe  and  domicils  hold  the  following: 

•*  deni  dance  and  domicile  are  need  lnterehnnge- 
ably,  and,  in  so  far  as  they  apply  to  the  sit- 
uation here  presented  are  synony<  ous. 

1 domicile.  Th-t  pi  oe  vther  a man  has  hie  true, 
fired  and  nor m; meat  home  aid  principal  on  tab  iah- 
nent,  and  to  whlon  whenever  he  is  absent  he  has 
the  indention  of  returning. 1 

iiouv • Law  Diet. , Vol,  1.  pge  915,  . Toot  of 

domicile,  or  legal  residence,  does  not  depend 
upon  any  particular  faot,  but  upon  'Whether  all 
the  facts  and  clrcuiastanoea  taken  together  tend 
to  establish  the  foot.  .digging  In  busines  s and 
voting  at  a particular  pi >ee  are  evidence  of 
dcmlolle  there,  though  not  conclusive.  M yes  v. 

H:iy  s,  74  111,  313;  Inhabitants  of  ant  -iver  ore 
v.  Inhabitants  of  Parmington,  74  Me,  154.  To 
constitute  a change  of  domicile  three  tillage  re 
essential:  (1)  Residence  In  another  pi  oe;  (?) 

an  Intention  to  abandon  the  old  domicile,  and 
(3)  an  intention  of  .inquiring  a new  one.  Merry 
v,  lioox,  44  Heb*  83,  83  if.  ft.  349,  48  Am.  Ut. 

Rep.  706.  It  has  been  held  a life's  removal  Into 
another  state  for  the  benefit  of  her  hu  bonds 
health  and  a residence  there  for  twelve  years 
will  no  change  tne  original  domicile,  In  re 
deed's  Will,  48  Or,  500,  37  /.  703;  hoot  v. 
ur Jiff,  43  ML  391, 

A per eon  can  have  but  on<  domicile,  which,  hen 
once  established,  continue  i until  he  renounces  It 
and  takes  up  another  in  Its  steed.  It  is  not  lont 
by  t stupor  ary  absence*  The  question  is  one  of 
faot  which  la  often  difficult  to  determine, 

Hurds  and  eraser;,  .eoond  erlea,  Vol.  3,  page  133; 

01 ty  of  Lebanon  v.  biggins,  117  Ky,  430,  76  3.  f, 

313,  2X4.*  * •* 
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The  verifications  aeee3sary  to  satisfy  the  various  county 
court  ; would  be  a natter  to  be  t dcon  up  with  them,  ?e  believe 
however,  pro,*ir  nf  fl  davit  n showing  the  history  of  the  person 
confined  In  an  Institution  outside  of  the  itato  of  'lnsourl  for 
criminal  Insane*  and  the  Information  or  data  th  t tended  to 
establish  the  pi  ce  or  orwsiolie  or  residence  In  uch  oounty 
toetnex  with  a statement  of  his  mental  condition  would  meet 
their  requires ante.  «•  again  call  your  attention  to  the  fact 
that  some  person,  a resident  of  the  oounty,  must  make  the 
statement  as  hereinbefore  iet  out. 

In  Hasher  to  your  fifth  inquiry;  the  officials  to  whoa 
the  reporta  and  supporting  date  should  be  sent  (in  an  effort  to 
obtain  authorisation  to  deliver  him  to  a hospital)  la  the  oounty 
court  of  the  oounty  where  such  person  resides,  and  th  t body 
la  th*  proper  authority  to  look  to. 


Very  truly  yours. 


JAM  a BORNEO 

Ansi  stent  Attorney  6<-a  rul. 


APPHOV  .Q 
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RES  COUNTY  TREASURER  TO  EFFECT  SETTLEMENT  WiTH 
— COUNTY  COURT  FOR  COUNTY  FUNDS  — HOW? 
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Mr.  J.  R.  MoOuffln 
Rroseoutlng  Attorney 
Lawrence  County 
urora,  SlSEtouri 


June  5,  1933. 
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Dear  3ir: 


Youv  letter  of  May  3 requesting  an  opinion  of 
tala  office  Is  In  words  and  figures  as  follows: 

*Gne  Crawford,  former  Treasurer  of  this 
County,  retired  sad  made  hl3  final  settle- 
ment with  the  County  Court  on  December  31, 
1333,  anti  turned  over  to  his  successor  - 
the  newly  elected  Treasurer  the  amount 
balanced  on  his  hooks  and  settlement  - 
133,453.43. 

"8oiae  weeks,  ( perhaps  six  or  eight  weeks) 
thereafter  Crawford  discovered  that  In 
the  four  County  Deposi tor les  of  this  County 
that  titers  remained  a balance,  in  all 
totaling  =233.30,  to  the  credit  of  himself  - 
Crawford  - as  County  Treasurer.  That  is 
that  he  long  that  total  amount  in  his  settle- 
ment. 

“Gr&wtord  wont  to  the  County  Court  and  ex- 
plained the  matter  saying  that  some t tries 
when  the  funds  upon  which  County  Warrants 
were  drawn,  was  short  that  he  advanced  out 
of  his  own  personal  funds  sufficient  amounts 
to  cover  the  ahorta  0,  and  therefore  asked 
that  the  &i/ovcj  amounts  in  Depositories  to 
credit  of  himself  County  Treasurer,  be  al- 
lowed to  be  transferred  to  his  own.  personal 
account . 

"My  opinion  was  asked  on  the  natter  by  the 
County  Court  and  I gave  it  that  the  County 
treasurer  had  no  right  to  mingle  his  own 
funds  with  County  funas,  and  that  he  had  no 
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right  to  go  behind  the  settlement  al- 
ready had  unlove  he  oould  cl early  ehow 
mi stake.  I held  that  our  County  was  en- 
titled to  the  fund. 

"I  respectfully  ask  your  opinion.  Our 
County  is  not  in  position  or  able  to  have 
an  audit  node  at  the  present  tine.* 

boot ion  13111.  R.  S.  Mo.  1939,  provides: 

"In  the  settlements  require 1 by  law  to  be 
loads  by  the  county  court  with  treasurers 
and  other  officers  holding  county  funds, 
whether  quarterly,  yearly  or  otherwise, 
it  shall  be  the  duty  of  the  oourt,  or  some 
judge  thereof,  to  a3oertin  by  actual 
ex  ilnation  and  count  the  amount  of  balances 
and  funds  in  the  hands  of  such  officers,  and 
to  what  particular  fund  it  appertains,  and 
suoh  qxh  ilnation  and  oount  shall  inolude 
all  furtde  on  hand  up  to  the  day  on  whloh 
suoh  settlement  Is  made." 

Jeotlon  13143.  R.  9.  Mo.  1939,  provides! 

"The  county  treasurer  shall  keep  a just 
account  of  nil  moneys  received  and  die- 
nursed,  and  regular  abstracts  of  all  war- 
rants and  aorlos  drawn  on  the  treasury, 
and  paid  or  received  by  him,  and  shall  oan- 
oel  the  same  by  writing  In  Ink  "paid”  across 
the  faoe  thereof,  when  paid  or  reoeived." 

deatlon  l?isn.  R.  8.  Mo.  1939,  provides: 

"Me  sliall  settle  his  accounts  with  the  oourt 
Beml-anmially,  at  Its  first  and  third  regular 
terms  In  each  year;  and  at  the  end  of  his 
term,  or  If  he  resign  or  be  removed  from  of- 
fice, he,  or  if  he  die,  his  executor  or  ad- 
ministrator, ahull  imne<, lately  make  suoh 
settlement,  and  deliver  to  his  -:uooeenor  in 
of floe  all  t lings  pertaining  thereto,  to  ether 
with  all  money  belonging  to  the  county;  and  at 
enoh  settlement  the  oourt  shall  Immediately 
proceed  to  ascertain,  by  actual  ex-;:  ilnation 
and  oount,  the  amount  of  brl  once  a and  funds 
in  the  hands  of  suoh  treasurer  to  be  aooounted 
for,  and  to  What  articular  fund  or  funds  it 
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appertains,  ami  cause  to  be  spread  on  Its 
records , In  connection  with  the  entry  of 
such  settlement,  the  result  of  such  examina- 
tion and.  count.* 

In  Interpreting  tits  above  sections,  in  Sole 
County  vs.  BallMryear,  13  8.  8.  887,  101  Ho.  o7,  the  Supreme 
Oourt  said; 

•the  ■ evidence  tends  to  show  that  bolualdt 
made  a settlement  with  t e county  on  May 
8,  1884,  ****••,  fh©  amount  paid  by  the 
executrix  Is  evidenced  by  the  receipt  of 
T armor , t e succeeding  treasurer,  •••••* 

Although  this  receipt  professes  to  be  a 
receipt  fox  the  balance  due  the  interest 
fund,  still  it  shows  the  exact  amount 
;oald  on  that  fund ; and.  If  there  Is  in 
fact  a balance  still  due,  the  receipt  is 
no  obstacle  In  the  way  of  recovering  that 
balance.  The  receipt  is  but  prim  facie 
evidence;  *•***•.  cm  the  other  hand  It 
was  competent  for  the  defendant  to  show 
that  the  whole  amount  paid  by  the  executrix 
wne  all  that  was  due  the  county  on  the 
various  funds.* 

Again,  in  Interpreting  the  above  sections,  in  Clark 
County  vs.  Haywan,  44  3,  w.  337,  142  Mo.  430,  the  Supreme 
Court  said; 

•He  ms  bound  by  his  bond  to  faithfully 
perform  the  duties  which  hie  sureties 
undertook  he  should  perform,  among  which 
was  to  keep  a faithful  and  just  account 
of  all  moneys  payable  into  the  county 
treasury  which  he  received  and  keep  an 
account  cf  the  receipts  and  expenditures. 

Having  charged  himself  with  the  immsyn 
thus  received  upon  the  books  of  hie  of- 
fice, it  is  the  clearest  and  most  satis- 
factory evidence  of  hie  liability  there- 
for and  lie  and  his  sureties  are  only  to 
b©  discharged  from  a liability  therefor 
by  showing  disbursements  on  lawful  war- 
rants or  such  satisfactory  evidence  of 
?ai stake  in  so  doing  as  would  Justify  a 
court  of equity  in  correcting  the  account, 
and  of  this  there  la  not  the  semblance 
of  evidence  In  this  record.* 

H* ****** settlement  ms  shown  by  defendant s a 
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own  witness,  Mr.  Ball,  to  be  absolutely  oor- 
re  t,  and  that  it  exhibited  the  exact  amount 
due  from  Mr,  Penn  at  the  expiration  of  his 
offioo.  • , independently  of  the  settlement, 
the  bootee  of  the  treasurer  showed  these 
balanoea  were  due  to  the  several  funds. 

We  sea  no  hardship  whatever  In  holding 
that,  prima  faole,  the  settlement  made 
by  the  executors  of  Mr,  Penn  sh  wed  the 
state  of  his  account  with  the  oounty  treasur- 
er." 

Ar  -a In,  in  the  case  of  The  County  of  Marion  vs. 

Phillips,  4b  Mo,  75,  the  Supreme  Court  said: 

"We  hold  then,  that  the  defendant  in  the 
oase  at  bar,  in  making  his  settlement  with 
the  County  Court  a t Marion  Oounty,  settled 
and  adjusted  his  claims  and  liabilities 
with  the  public  agents  of  the  oounty;  that 
the  entry  upon  the  records  of  the  court  was 
not  a judgment  at  law,  but  the  record  of 
the  results  of  that  settlement  — a statement 
of  his  account,  as  adjusted  between  him  and 
the  oounty  — and  that  any  mistake  in  that 
settlement  clearly  proved  is  open  to  cor- 
rection, and  In  the  same  manner  as  though 
it  were  made  with  an  individual." 

In  the  oase  of  9t.  ouia  Charcoal  0 . va.  Moore. 

103  3.  w.  745;  178  Mo.  App . 692,  the  Appellate  Court  on id; 

while  dealing  with  the  doctrine  of  title  by  confusion  of 

goods: 


"Ala  the  contention  that  plaintiff  acquired 
title  to  Smith* e personal  funds,  under  the 
doctrine  of  title  by  oonfuslon,  is  without 
merit.  To  so  deposit  his  personal  moneys 
with  those  of  the  corporation  was  unwise, 
out  it  did  not  neoessarily  ligply  dishonesty 
in  dealing  with  the  funds  of  the  latter. 

It  appears  that  the  oonp  -ny's  books  were 
oorreotly  kept,  so  far  as  concerned  Its  af- 
fairs, and  later  the  acoounts  were  separated 
and  a settlement  agreed  upon  which  both  parties 
admitted  to  be  correct.  There  was  therefore 
nothing  in  this  theory  to  lend  aid  to  plain- 
tiff's oase. 

"The  judgment  should  be  reversed.  It  is  so 
ordered.  teynolds,  P.  and  Hort >nl.  J.  concur . " 
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Also  tl«e  t ms  points  Involved  in  your  Inquiry 

area 


(1)  la  the  settlement  of  a retiring 

oounty  treasurer's  account  final 
or  may  It  oe  corrected? 

(3)  If  said  ae ttl extent  Is  subject  to 

correct Ion  and  tho  correction  re- 
veals a balance  In  different  oounty 
f uncle,  is  the  retiring  oounty  trea*- 
urer  personally  entitled  to  said  balances 
upon  a shoeing;  that  he  confused  his  er- 
sonal  funds  with  county  funds? 

The  statutory  aettxerjent  of  Oounty  Trer. surer,  retiring 
from  off  lee,  is  not  in  all  event  r a final  settlement  simply 
because  he  ttf*6r  ?ed  himself  with  $26,452,42,  as  moneys  reoelved 
In  tho  perf  on^noe  of  his  duties,  and  the  oourt  agree  in,  to 
settle  at  that  figure.  The  books  of  his  office  evidencing 
that  exact  figure  would  be  prime.  facie  evidence  that  the  set- 
tlement was  final;  but  it  is  the  retiring'  treasurer's  equltaule 
right  to  show  tliat  this  total  amount  he  char  ,ed  himself  with 
is  not  due  the  oounty  In  the  various  funds.  Independe  tly 
of  the  statutory  settlement,  the  retiring  treasurer  has  the 
right  to  show  that  his  books,  properly  balanced,  show  a dif- 
ferent amount  ox edited  to  several'  funds.  In  o ther  words, 
by  proper  pr  of,  he  has  an  equitable  right  to  show  that  tie 
ohaxijr  cf  936,453.43  against  himself  ,upon  retiring  from  of- 
floe,  is  a mistake  in  fact.  Your  oounty  oourt.  In  its 
settlement  rith  the  retiring  oounty  treasurer,  in  law,  acted 
as  the  auditor  of  public  accounts  and  the  figure  representing; 
the  legal  statutory  settlement  is  subject  to  review  by  said 
oourt  and  may  be  corrected  by  order  >f  said  oourt  if  any 
mistake  In  the  original  settle  ent  Is  clearly  proved  to  their 
satisfaction. 

The  fact  that  your  retiring  county  treasurer 
checked  out  cf  oiflOo  >333.30  long  in  ilia  accounts,  and 
that  during  hi  a term  of  of  floe  he  ndvnjioad  money  from 
hie  personal  funds  to  pay  county  warrants  when  the  oounty 
funds  vers  not  available  to  pay  said  warrants,  would  not 
Justify  hoarding  aver  the  ’333.80  whioiu  was  long  in  ills 
aoo  *unt.  duoh  piausioo  In  off loo  may  have  been  inspired 
by  a noble  motive;  but  to  sanction  it  w uld  encourage 
the  mingling  of  personal  funds  with  public  fiu tis.  The 
law  provides  a jiethocl  of  protesting  and  paying  warrants 
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witi.  interest  when  county  funds  are  not  available 
to  pay  said  warrant  8 on  demand*  There  was  no 
statutory  duty  on  the  treasurer  to  make  personal 
advances  claimed  by  hid.  Although  suoh  advancements 
are  not  expressly  prohibited,  suoh  a practice  should 
be  discouraged. 

Tie  oounty  court  has  the  statutory  right  to 
audit  all  claim;-'  against  the  county  and  to  allow 
same  if  they  find  said  claim  is  a valid  legal  obli- 
gation. They  liave  the  right  to  audit  the  olalm  of 
advancement  in  the  instant  case;  after  oor rooting 
any  mistake  of  fact  in  the  original  settlement. 

The  retiring  oounty  treasurer  should  be  held 
to  etriat  proof  of  his  several  advancement a on  particular 
warrants  and  lie  would  be  entitled  at  beet  only  to  his 
bona  fide  advancements  as  suoh  and  not  to  balance  a. 


respectfully  submitted. 


:r/  utriormrz 

As Bi stent  Attorney  General 


APPRO VXD: 


HOT  KoKITTWlOK 
Attorney  General 


#08/ AJ 
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INFORMATION : Opinion  on  form  of  Inf orma t 1 on . 

0 


-iC'  i*  i » ^ * cOu:  fin. 
Pros  cutl.i. ; attorney , 
t*  Vernon,  Mi-  ouri 

Dear  hr*  c luff  in 


pariu,  , k souil 
July  9,  1933 


FILED  ! 


’ e acfcnov; ledge  receipt  of  your  ro.  lest  for  an 
opinion  on  the  Inforaotion  enclosed  In  your  letter  which 
request  r e udo  n&  follow  :t 


11 1 un  subnittiuj  this  d2-.  .ft,vhich 
I nave  ..ritten,  to  you  beicu  a filing 
same  so  t.iat  you  may  rx  .ke  r-ny  alter  tions 
or  mako  a ne  dr  ft  of  infor.juiion  to  b< 
f 11  d if  you  see  proper. " 


Upon  in  ..^action  of  the  copy  of  the  information  It 


appears  that  six  separate  and  distinct  charges  of  felony 
ai’e  united  in  one  information.  Are  the  eiu  offense  a eh  .r  - 


ed,  Leh  as  are  perrei  ,.ted  to  be  Joined  in  the  sate  infor- 

Sdtion*r  he  ire  of  the  opinion  t-iey  are  not  and  cite  the 

following:  c;  aea  in  eu  'port  of  t rat  holding* 

State  v-  Carri'jan,  L10  : . 339-371 

htate  v*  Christian,  230  lie.  1*  cl  3'. '1-4 
State  v*  Youn;,  266  lio*  1*  c*  731- 
Stf.te  v»  Link,  313  ,o«  1*  c*  103-0 

Upon  examination  of  Section  /*000  . « 1920,  we  find 

tii*  j.  t a commissioner  of  a special  ;.oad  hi  strict  would  not 
cone  in  the  clas.  of  offenders  named  in  o.  id  section  unless 


* •'  a JB  * i * 


j*  f- 


it  Gould  be  said  such  eo-.^i^s  loner  la  a m tomb  or  of  a board 

2t.  .tr  nflteeg  0..  ^jsevi|£,  of  any  ionic  iB&'l  CornoratiOiB  and 
tin  re  1e  grave  doubt  that  it  could  be  oaid  that  a corned  s~ 
aioner  of  a Special  toad  District  i;  cither,  however  a 
Special  load.  district  under  Section  30S5  t.  S.  1959  is  a 
'body  corporate,  but  not  municipal. 

Massing  to  Section  4.051  h.  C>.  1921,  we  find  enum- 
erated amory ; long  list*  of  those  ho  taay  offend,  this 
class  "Any  : a caul e r o f :•  n \ c o ni scion.  “ Ta srefere,  ha v ing 
this  in  mind,  and  referring  to  count  one  in  t .c  copy  of  your 
information,  wo  have  dr a n an  information  in  to  counts, 
one  under  each  division  of  said  section  4091  A*  1.  1S2S 
which  & think  is  permissible  as  it  relates  to  the  same 
transact. '.on, and  a conviction  under  either  would  work  an 
acquittal  of  the  other. 

All  of  the  counts  appear  to  be  of  the  same  character. 
You  therefore  should  file  as  many  informations  as  the  facts 
warrant  and  the  circumstances  justify.  The  copy  of  the  infor- 
mation which  vc  have  drawn  is  herewith  enclosed. 

Yours  very  truly, 


Approved 

As  i a t ant  " 1 1 or ne y General* 

Attorney  General  ' ~ 


v :x£, 


I 


M.JH  .in.vi  r,:A  fc  jlsu  >.  -xi  r^n  <K?tj - ty 

is  ass  fcabugife;*..,  j^satajEM  aaa.  m mbul  isssu 


is  aiM.  emmjutiu  umium  usm  m.  j.  m 
urn  i £ as-  im  ii-  zoi  A-jaa-fc  Isas' 

J .M-OMIUIJB.  ; I«tOXIOATIM  LI.  X.  I. 


f^Kb  /!,j';3^ja*  1S>33, 


ncm.  <1.  n*  HoGiffin 

Proaedutiag  Attorney 
h&wreaae  Oeunty 

A '.  13^,  Kiri 


FILED 

/ i 

&V 


teg 


uaar  Jir* 


Tour  letter  ©f  July  36  xeAda  ns  follows l 

"Kiaily  MtvlM  as  o»m  1 1 wrotwwl  «M« 
by  ^aat  legislature,  Aota  13d3  &%  pfc^ 

37?  relating  to  asrugglsts  selling  liquors 
mdor  i liyoioirmo  p reegriptlona  at  ffiolont 
ly  repeals  )oo.  4403  of  ! • 3*  1039, 

’Baking  ay  elation  plainer  - oon  a regis- 
tered ‘ <: h's&rraaoiets  ii\  lioaouri  aow  hMinlo 
aad  sell  liquor*  under  ; roooJ  i Haae  ie- 
«uM  by  reputable  phyalelaiia?* 

fha  quootAoa  presented  io  Khet  freer  or  not  a regis- 
tered pbarunels*  anal  »seure  a emit  unoar  eotion  4403 
ft.  % Ho.  11539  to  fUl  a orseerlptie®  X&mz&ti  by  a reputed! • 
praotiolng  nhysieion  for  iaftottlsatiBg  liqoort 

;ootion  4403  ft.  -U  Ho.  1030  proridao  that  em  par- 
son or  eorpo ration  deal  log  to  nKoofawtuvs  or  sell  ethyl 
aleohol  or  sine  shall  ecsrnre  a emit  fros  the  olerk  of 
the  Ouwnty  Oourt  of  the  oeunty  slier oin  Mb  parse®  resides 
am  oonply  with  certain  oosUfeioM  therein  nasssd  and  among 
oiiioh  la  that,  after  aeouasiag  ©aid  pared*,  a&Ad  halo  r thero- 
of  ahall  monthly  file  a stataaent  under  oath  showing  nacunl 
and  kiiid  of  intosioattap;  liquor  antttifneiwred  or  reoeiasd 
during  preceding  month  with  msam  and  addresses  of  arsons 
or  oorpo ration*  fro®  alrri  rossivod  and  disclosing  anount 
and  kind  of  intoxicating  li  aold  or  disposed  of  daring 
•aid  month  with  wsm  and  addresses  of  parsons  to  shoes  sold 
or  dt'Uvevad,  and  amount  aftd  kind  of  intoxicating  liquors 
on  hsutd  at  end  of  month* 


Rot.  J.  taOuffln 


Aug.  8t  1033 


-3- 


T": 1 © last  Senvtal  Aasonbly  of  r’laeourl  onoofcod 
and  the  Oovarrvr  approved  the  folujsrinp  relating  to 
tss  uiiioe  of  li(}uor  p cooTii'tlonn  by  phyoioianai 


tatufcea  of  t'4oaourl  of  1030.  cure  hereby  re- 
pealed sad  tub  nee  section!!  to  be  mnbered 
and  kaoati  ea  oottons  4405  end  4406  enacted 
In  Hot  thereof  to  rend  ae  follovaa 


jgssi-iaiHg 

■4510  of  Chop  tor  31  of  fcaa  svis**** 


1 ^eo.  440^.  ' ..onul^alnK  -^re 


lSStui 


JO  las 

ror  Mg  reputable  peytet—  lloeneed  to  piio* 
tloo  .rjodiolno  and  .rargary  in  this  state  to 
preesrl^o  any  distilled*  anirlkme,  vinous, 
ferasntcd  or  other  aiouoollo  liquor  In  suofi 
quantities  and  with  nua  • frequency  sad  dosage 
ae  in  his  jutiGpent  the  meads  of  his  patient 
uay  require* 


engaged  in  the  retail  drug  business  or  employed 
ae  a phamaoiat  In  any  retail  drug  store  in  this 
state  to  fill  any  prooeription  of  any  reputable 
I hyslolLia  lloanoed  to  praoiieo  nedlotne  and  our- 
fjery  In  thl?  otnto,  p.coari  liv,  for  the  aram 
tvjoed  In  sueb  preeori ptl  a any  diattlled,  spirt  t* 
oue,  vinous,  fomented  or  ot'ier  a oohoilo  liquor.** 

Tho  fir  at  line  of  cotton  4403  ft.  ?*  Ho.  1339  reede 
ae  follouei 


’It  shall  be  unia\jful  for  any  person,  fimt 
as»  elation  or  eorpozetton  to  anufaeture 
or  sell  ethyl  alcohol  or  uino  -nf  thin  the  tints 
of  Missouri  for  ncxW' uvera^  purpooee  without 
a posult  therefor  ae  herein  provided.® 

Zt  vlll  « observed  this  eentonoe  applies  distinctly 
to  q,  ft-  evorure  uses  and  purposes  of  In* floating  liquor. 

In  oona truing  the  prohibition  and  drag  lain'  lav 
of  Missouri,  ve  oust  oonslder  the  ,iast  statutory  etiolation 
of  both  the  3tate  and  tho  federal  -ovemraent  and  tlm  existing 
lavs  of  both  govomnenta. 

the  statute  Lav  as  to  phnmaoloto  i.i  ttlsaourl  deals 
■1th  intoxicating  liquors  only  ae  a nedloine. 


Hon.  J.  i. 


Auj*  S|  1 ‘-^3* 


Toe  looal  optica  lass  u f laaouri  sad  ilia  atutc- 
altlc  prohibition  baas  deal  si to  into*  loot  In,  liquors  aa  a 
beverage. 

This  to  go  Iqportont  foot  to  be  borne  oloarly  In 
nlnd  In  oanatrulne;  legls  tion  affecting  the  sale  of  lntoa- 
looting  liquors  In  Missouri, 

In  i'tate  v.  Hyun,  31?  K,  A«,  1,0*  J4,,  the  <3ourt 

Midi 


"The  prohibition  statute  is  oo.  sjru.to  and 
dlatlnot  froo  the  druggists*  stat  ute  end 
doss  not  repeal  the?  provisions  of  the 
Druggists 1 Kot  unless  it  be  so  clearly  in 
oonfllot  tiierssith  that  both  cannot  stand. 


Zt  is  f (sail  iar  lav  in  thlo  state  that  prior 
to  the  adoption  of  the  Federal  Prohibition 
/ . O'  dnant  end  subsequent  state  Ionia  at  ion 
of  a prohibitive  oh  rooter,  the  ado  lion  of 
t’*e  local  option  lav.  uhioh  put  prohibition 
In  fores  In  the  territory  adopting  It.  did 
not  repeal  or  ou  er  :eda  the  dru^y^sts1 
statute,  • 


Prior  to  tareh  1933,  *eetluno  ? ana  8 of  Title  ZZ 
of  Federal  Prohibition  statute  required  a phyaloi  n nre- 
oerlbing  intoxicating  liquor  to  insert  in  the  prescription 
the  aibaant  for  shicn  it  sac  to  be  used,  and  copies  of  said 
preaeriptions  sore  filed  rlth  federal  officials.  on  March  3, 
1’33,  this  federal  statute  vac  aesndeci  by  el  Inina  ting  the 
provisions  tot  filin  oopieo  of  prescriptions  with  fedoni 
officials  and  setting  forth  in  preocrl;  tion  t im  iHoent  for 
shloh  sane  oas  ^Ivsn, 


The  Statutes  f nissourl,  eetlona  Mf)!i  and  4130b 
i,  8.  tk>»  1930,  refreotively  provide  that  tvy  stolon*  s pre- 
scription oust  set  forth  the  aaiafiy  for  vhioh  t he  intoxicating 
liquor  is  preooribed  and  that  sons  is  presort  od  as  a necessary 

enedy. 


J uotiona  44Db.  446G,  4004,  4600,  4800  and  4010  ore 
all  a part  of  the  state-vlur  oode  of  Prohibition  bass,  ooti  n 
4483  is  likosrino  the  third  oootlon  In  the  oode  of  stote-.nde 
Prohibition  i*asv  ad  p ted  '-my  27,  1010  and  oode  effective  Jenuary 
18,  1030,  1‘eotlon  4453  appeared  in  the  ooolon  tots  of  101© 
j at  as  It  ap  ears  to-day  In  the  statutes  of  1030  ( oe  onoion 
Lave  of  (Jo,  1919.  p,  400,).  loot  ion  4403  does  not  rwmtion 

dru©  ioto  apooif  lordly  and  deals  with  the  sale  of  intoxl oants 
os  a -jevori--e  and  not  as  n.jodloirvo. 


Men,  d.  B.  Koouffia 


Aug,  v33o 


The  tat  at  1919  ippoaia  as  uttcie  ? of  Chapter 
63  * a,  to.  1919,  sms  la  entitled  *PTohlt>itloa* . the 

aarie  revision  of  iH9  ehtafe  iacorporuted  therein  th©  above 
aenttoned  dt&im-wldt  Prohibition  Act  of  1919,  also  ©scried 
fcrrard  fr^e  the  svteion  of  1909  the  fcmeglete*  and  Ft**** 
■j&oiatc*  lot  Intcol  oo  CRsaptor  3©  tmt&iaaas  ooUona  4T13 
to  4735  Inclusive,  bcim;  a ooapleie  9ru  gists1  Code  authoris- 
ing physicians  to  vrito  ami  drwggieta  to  fill  pree— Ipttaaa 
for  nwlolatl  use*  If  the  said  &©*  of  1919  had  not  Vooroin 
^ay  ' revision  other  than  Heetloa  4463  of  R,  9*  Mo,  1389 
relating  to  >arnits  for  era©  of  intosEio&tlae  liquor.  there  ®sa 
bo  as  do u&t  feu*  shat  wider  the  decisions  of  Missouri  Courts 
eanoasntng  the  loam  option  lava,  ami  In  hammy  1th  tbs  gen- 
•rsl  .riaeiploa  of  statutory  oonetruotloa,  the  Missouri  Courts 
would  bole  that  the  at&te*wid*  Prohibition  Ac t and  the  i3sru@<. 
gists*  Aat,  be  tog  eeah  a part  of  the  code  of  statute  imm 
wi&Unv:  to  hdaittfitlia  liquor,  the  one  dealing  with  aald 
liquor  m a rss&ioiiw  ami  t he  otiier  deeding  with  Into*! anting 
liquor  aa  a beverage,  that  the  too  statutes  - the  druggists* 
and  the  protUdUak  statute',  shall  be  eo  eanstrasd  as  to  last* 
In  fo  aef  ante  absolutely  set  awiimfllotoey  with  onch  other, 
the  peovietaee  of  a«t» 

It  aae  held  la  fit  Parte  isuzm.  90  Me*  44,  ami  State 
v.  Hoc *$,  10?  Mo,,  l,o*  83,  that  the  loo^l  option  law  did  not 
Interfere  in  the  least  degree  with  the  ttniggiota'  and  PJ-anaa- 
elate*  u»{  and,  la  Halt  r*  Mpb  8L7  NOtlin*,  l*e«  S4S,  the 
oowrt  held  that  the  dtata-wide  Profcibifeta  statute  dees  not 
repeal  the  peeUleM  of  the  Dtugglaia*  Act  unless  it  bs  m 
eianrly  In  conflict  therewith  that  both  eeeant  stand.  And  In 
;t*ate  v.  ditty,  74  mo.  ajj»,  560,  and  in  state  v.  Alexander,  73 
Ho,  A ».  00Sf  and  Thao*  City  V.  dsittfUfcor,  CT  Mo,  Apr;.  406,  it 
was  held  that  paraoaa  having  druggists*  1v&&wQ'2  under  pharma- 
aists*  law  could  not  be  indicted  under  the  dreoehop  law. 

evidently,  the  Legislature  of  1910  took  oorpXzm&o 
of  these  decisions  of  the  •iur>wme  onci  Courts  of  Appeal  bedding 
that  neither  the  local  eptieh  law  nor  the  dsenehep  law  rap— lad 
the  Druggie***  tea  and  that  all  three  should  be  *so  oonatrued 
that  the  prowl  alone  of  eaefe  should  stand.  That  £h©  beateiature 
of  1919  knew  that  it  bad  to  specifically  provide  the  Litato-wlde 
Prohibition  law  should  apply  to  dreggiste  is  evidenced  by  the 
fact  that  section  4 of  said  Act  (now  tppeeHng  m -eo,  4I50T; 
i,  ?%  Ms,  1190,)  atwxig  ctlusr  things  provided, 

•f?at  aiiy  druggist,  daaaolift  e?  paopnateor 
of  a drug  starts,  a Iding  u pemlt  to  sell 
ethyl  alcohol  or  vdne  under  this  sat  my  sell 

or  ;lro  away  ethyL  alcohol  or  wine  on  -a  ^rtt— n 


lion.  J.  . HoQuffin  • 


Aug*  0,  1933 


presori  tlon  da  tod  and  d ‘^d,  first  -ovine 
obtained  fro*  sons  ragu  arly  raiataral  and 
raetlolng  ;,hysiolan  ***••«•*  ?r>vldod 
further  t at  jot  At  hoi  dor  soiling  os 
giving/ asoy  or  ctberalst  111  spool  ng  of  attgri 
alcohol  or  4na  undos  this  scotlan  stall 
at  toot  ttftvy  of  each  appliontlua  ami  pre- 
jsrltton  rooelved  Ourinr,  each  wnth  u»  the 
nontaly  report  required  to  bo  filod  sit t t o 
Oierfc  of  tho  Oomty  Oourt  wider  the  pco- 
fleitaa  of  .ectian  3 of  this  Act  l ' ®o.  3 
now  appears  ao  ^eo.  4433  . 9.  Ho*  l£3D*>. 

Any  . emit  holder  who  st  all  violate  any  of 
the  provisions  of  this  soot  ion  or  on?  * orj»n 
A.  shall  moke  a false  statement  In  on  appli- 
cation for  ethyi  aloo  ol  or  .?ino  shall  be 
doaoed  guilt?  of  a niadarasTnor.* 

Evidently  . h/dforsr-  ths  loglttiature  was  not  satisfied 
that  .ho  ax>v#  <ju5tad  provisiontt  of  tho  -Mrt  of  1919  ouffloicntly 
tied  tho  writing  of  prmmipMam  by  ohyoiaims  on  to  tho  pro- 
visions of  shat  is  nos  mati  m 4483  so  as  to  nv©*w  -ldc  the 
Drug  lsto*  \Q%  as  net  forth  in  other  .arts  of  the  eviosd  Ctitutos 
of  lsoouri  of  1019 1 sad  oo  In  1931  # -esaion  i.awa  of  1031,  pa*^ 
471? 9 tho  Legislature  sore  s[  eoifioa'i?  .or took  to  a&fce  the 

pr>viaiano  ox  4hnt  is  now  motion  4483  P*  . Mo*  1939,  with  ?o» 
foysnoo  t oer.ilts,  apply  to  druggists*  A close  Inspection  of 
the  a iovs  ,uotod  provisions  of  the  Act  of  1919  relative  to  drat?* 
gists  sill  Utoltae  that  it  does  not  pacifically  require  a 
druggist  to  <ieo  */e  a < arait  in  order  to  fill  physician's  pro* 
oorlptlone  for  intozientin-;  11  juor  under  the  J Juamucy  isms  of 
tho  31. to.  In  1931,  the  rmglaXaturo  added  the  following  to 
tho  tato-vri.de  Prohibition  Lust 

"f  at  noVinj  in  this  - ot  Contained,  Shall  so 
bo  SMudruw  as  to  prevent  or  prohibit  my 
reputable  Hoot  .ad  ^vafttlaa.  Having  authority 
or  vsnlt,  to  proscribe  othy  alcohol  or  -/ins 
X:.  . eeori  In  5?i  Hsu  thereof  my  intoaloat- 

Lm:  liquor  susoo  tibia  f use  ac  a osvemgs  or 
to  pionrent  or  prohibit  rmy  druggist  frexa  os- 
: <i. tain.'  suCb  int  .xloutln ; llquorai  sod  In  all 
ausb  k?9«,  the  physician  writing  :iuah  pie* 
orl  fcion,  tho  or  tan  for  dvs  such  poaori  tion 
la  written  md  tho  uru.  . i,t  filling  the  sane  shall 
be  ju-.  i^ct  to  oamo  rui.es  and  ;agulatioaa  ami  with 
the  sans  penal  tioo  ssai  roatrlotionuXas  -r<  vlded 


Ron.  i 


<x*.X?in 


*ug#  0|  1033 


In  this  Act  for  the  prescription  aa  sole  of  o- 

thyl  alouJwi  or  ?lno." 

This  .lectio.  It  will  bo  Observed,  akeo  tbs  Ora^lat 
au^Jsot  to  the  ^ oenai^l; „ and  reptrioli  jm  as  provided  In 
the  t te-  Hde  vt  lilvm^n  ’.nw  for  the  sale  of  ethyl  slchol 
or  «tne.  The  restrictions  provided  In  rvid  Prohibition  Las 
with  reference  to  neriftta  vers  contained  in  action  3 of  mid 
Act.  a ioh  nov  appom  in  the  sene  fosn  as  action  4433  of 
1535  itoto  .e;  and  the  aieclfls  dlrectluti  in  V e anoaded 
statutes  of  1931  that  xha  dswgslete  should  be  aibjeeted.  In 
fUlta.  the  plOMri-.ttoB,  to  fit  nn*  wafiEUUffiU  «*» 
be  required  to  Obtain  a ercAt  subject  to  oon<utlone  prodded 
for  in  eald  slatc-vlde  act  for  the  pale  of  Intoxicating  liquors, 
oonolueiveiy  shows  that  the  t -ogla'  atp.ro  realised  that  action 
1433  ft.  it  Mo,  1939.  sum  with  the  provisions  of  faction  4 
of  the  Act  of  191.9  (nos  aootlan  4000  of  1999)  did  not  take  the 
drop  1st  3 su  jeot  to  the  statewide  Prohibition  Levs  cad  that 
S'  Qtion  3 ef  eald  original  state-wide  statute  of  1919  (n  e 
section  4-lSo,  ”•  4.  Ho.  1939)  <ap  "lied  only  to  afilca  of  In- 
tel .opting  1 i qo  jr  as  a .sr era-e  wad  not  to  tales  thereof  ae 
.11  lne. 

All  of  the  Abure  j r. -violins  specif ioal  lv  nai;in , 
dru  lets  subject  to  tha  prod stuns,  as  to  pemlt  to  sell  on 
preeori  tion  intuxieuting  liquor*  t umi  In  seetlea  3 of  the 
bri^^lxud  3l  tt-.ildc  Act  r Prohibit  Ion  of  1919  (now  rln? 

as  uotion  44fi3,  r.  n.  Xo.  1939)  were  repealed  by  motion  1 
of  tbs  Act  of  1333  by  earvrorvuy  boln  ■ designated  as  repealed 
sections  of  ovloed  ntntutee  of  ’Leeourl  of  1939.  This  th';ro- 
f >re  Leaves  Vie  et&te-wide  Prohibition  haw  with  motion  4435 
IU  !.  4o.  1923  &s  the  only  section  that  Cxn  be  pointed  to  as 
requiring  druggi  *ts  to  nocture  a f *nit  under  said  motion  4403 
to  enable  Vs so  to  fill  a piiyaiciun1  s piewori:  tlon  for  intoxicating 
l iquor  (and  this  oectlon  now  <ere  nentlons  dr«q  isto  nor  pisasnaoiats* 

It  is  trusf  the  a enln,,  sentence  of  -ee.  4403  H«  *t.  Ho. 

193:.  isakoff  It  unlawful  to  n nuf’oturo  or  sell  int  floating 
l liquor  for  non-  aver  m twrp  see  in  thio  tftata.  B it,  int  fl- 
oating liquors  are  fled  for  nany  purposes  borides  aealoinal 
that  are  nwW.-everare*  uue s.  mm  as  antiseptics,  culinary, 
laboratory,  Industrial  u rec  end  for  oxper  twatsiX  purposes  In 
•d.icr-tivn  ' l^tit'’'! 'Mu*  Tf.tr*  etwte-^lde  y fo.'ii-ittiaa  act 
and  rot! on  4403  thereof  constitute  a oodr  of  Or Lain, l Lavs 
and  .t:  1 be  strictly  oonotrued  and  no  p«roon.  not  deorly 
within  tbs  ] revisions  thereof,  will  be  sui-jeot  to  the  penal tlee 
thereuzsisr;  :cid.  on  heretofore  show  by  the  Missouri  oocee  cited 
In  uriria  ..,  pro^  eeutlons.  perrons  who  are  druggists  will  not  be 
held  rob  j not  either  to  the  atato-wide  prohibition  Laws  or  to 
L o i - tlun  Lows  or  Uraoshop  l iwg  tailoes  the  p^ovioltus  of 
sold  at-'-to-uide  local  option  end  dmo-shot)  lam  are  so  lrre- 
eonoilably  In  confllot  with  the  thrugglsts*  i^aw  of  thio  mate 
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ttsat  the  two  el asset  of  statute  0 4*r»t  stand, 

A in,  if  with  -he  provisions  of  &&  itaUNrttff  iro- 
hlbltion  Aot  laroviding  s^soUuslly  tint  druggists  should  b© 
required  to  seenre  a permit  under  tbs  rcvleicmo  of  leetlen 
4403  eliminated  frora  the  statutes  of  s'lseourl.  drugr-lats  are 
still  required  to  assure  suoh  a nemit,  the-;  t io  ^ota  of  the 
ftleeourl  UcUUImt  la  en»etlng  tiie  repealed  provisions  of 
loetiona  4460.  USB,  4SG4,  4005.  4609  and  4010  w a foolish 
and  absurd  thing,  sad  left  the  law  preeisely  as  It  me  before 
said  sections  rare  mooted. 

If  It  ®a  uanooe^sarf  for  vhe  Legislature  to  eri&ot  the 
orl  Inal  seotloa  4 (now  section  4301}  ft.  *.  1939)  hoot  Ion 

6b9d  (a)  lessen  use  ot  1919.  p,  41?  ( opt  too,  4460  • m.  Mo. 

1909)  speeifloaily  providing  druggists  should  be  required  to 
secure  a peruit  under  . ©otlui  444)3  la  order  to  fill  a p«e» 
sari  tlon  for  tatonltetSsig  liquor,  then  In  enaotlng  txiiu  seetloos, 
the  le^tsinturo  left  the  law  ireoloeiy  where  it  was  before;  but 
the  rule  of  eoneteution  is,  a dourt  will  not  input#  to  the  tegts* 
latere  the  folly  of  ease  ting  a statute  without  a purpose  end 
enUh  loaves  the  law  .ruotloally  as  oefore,  ^utherlund  w 0 *tato» 
tory  Construction,  Via,  X.  <J3d)  pp,  4?8,  4??,  and  470.  0 rtis 

v*  tun,  34  C «•  49. 

there  la  no  re  ajoauney  oetwnm  motion  4483  ft,  S,  Mu, 

1930,  aau  the  o-her  provl  alone  of  tb©  ft*  te-wido  prohibition 
Law,  and  the  provisions  of  the  Brugglsts*  Aet  oont  lined  In 
tocii  ns,  13X0?,  13103,  131  GO,  requiring  druggists  to  have 
written  preseeiptian  froa  a registered  and  pr&stlolng  phyoioi  m 
before  selling  Intoxicating  liquor  for  aa&leiael  purpoeso;  and 
to  file  aoathly  with  tee  Oounty  tint,  a Hat  of  all  prescrip- 
tions filled  ay  hln  ps-seeritiing  liquor  durian  preceding  rata 
aeeoataaying  said  list  by  an  affidavit  thereto f sad  requiring 
phystotons  sot  to  loaus  presevtptie&e  for  intoxicating  liquor 
in  «ny  quantity  to  oe  used  oilier  than  for  asdlsal  purposes,  or 
to  Issue  mvm  ttea  one  lntoxloaila^  liquor  proper lotion  at  '.sue 
tins  or  to  lamas  anr  ^■esarlptian  aetmjr  to  any  oxluting  law, 
Those  Is  no  euufliot  sites?  between  the  Aot  of  1633  and  the  shove 
herein  referred  to  sections  of  She  aru®  lets*  Act,  found  in  the 
'tttiusd  Statutes  of  -Missouri  of  1939, 

Xn  ths  o&m  of  State  &.  rel  .Moseley  v.  urn,  319  Ko, 
l.e.  6SS,  the  rule  la  laid  down  as  follows! 

"Xf  both  aets  s&»  by  any  rsuaonaole  ooa- 
tttrsUn  oe  eonstrued  to.  eiher,  both  ill 
be  sustained.  Two  etatetss  or©  not  HPUgaml 
to  sash  ether,  uni  ©as  they  mate  to  the’  sons 
sutjtot,* 
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>90i^rlok  orr  tat  tory  OonetruCtioo;  (3d),  p.  30G 

S&yfS* 

*Xt  :«a©  bom  said  tot  la  Construing  &qy  ij&rt 
of  & law#  the  ubele  met  be  ooBetdeted)  the 
tliff otmi  perte  ref  oot  11  ht  oil  mtib.  other; 
end  if  poeelbl©  suah  & ©onetruetlen  le  to  ho 
nade  re  utn  avoid  any  oe»t*&dictieo  or  toon 
eleteMy.  * * * • In  put  tin  & o^nstruction 
upon  auy  statute#  ©very  i-aurt  should  ba  re^unied; 
and  it  dbftd.1  bo  oo  uspoended  if  proetlosblc 
as  to  |ive  eorae  ©ffaot  to  every  psart  of  it. 

* * * * la  th©  oaoetructlon  of  a statute# 
of  foot  is  to  Ijs  given  if  poMSlhle  to  ovary 
aiauee  snti  soot  ton  of  it;  and  It  la  the  duty 
of  th©  court  as  far  as  practicable  so  to  Sacon- 
oiza  to  different  provisions  oa  to  anke  the 
whole  aot  ormcletont  and  hamonioue.  If  thin 
i>eor>Eic0  iqposelble#  thon  m are  to  give  offset 
to  what  Me  aanifently  the  lnteptlcti  of  the 
-eglsluture#  though  by  so  doing  m -my  restrict 
t he  Qee&iag  or  applies tloa  of  general  oorde.n 

fuming  n y to  the  Aot  of  1933#  we  find  that  it  first 
repeal o all  of  the  oeotlonc  of  the  1039  statutes  •pacifically 
requiring  a drusTlst  to  bmkm  a omit  under  section  44B3 
>efore  ?ie  can  fill  a prescription  fo  liquor#  The  first 
section  provides  that  two  new  sections.  to  be  nun  ©red  4486 
cad  44Q0#  sh^ai  be  emoted  In  lieu  of  trie  sane  nun  ©rod 
sections  in  :■  • '3.  Ho*  1939.  The  noonnrt  section  thereof# 
nueuiemd  4453 1 provides  that  it  etonJLl  be  laeftA  for  ny  reputable 
[:)t»loiea  to  proscribe  aloohollo  liquor  in  such  quantities  and 
frequency  and  dosage  ns  hia  3tK%aant  dictates  Ms  mtient  re- 
quires*  'lection  448G,  a.  9,  Mo*  1939#  required  pfcyaioian  to 
scaurs  a i>em It  oefure  he  could  writ©  preesrlptlona  for  alcohol le 
liquor;  but  that  section  saa  cap  ooely  repealed  by  the  Aot  of 
1J33;  therefore#  the  prefect stonol  Judgnsnt  of  tins  {Ayalolw  is 
tit®  only  control  1 lag  factor  In  the  quantity#  frequency  and 
aaouBt  of  alcohol io  liquor  a phyctfftcn  my  leaser lbs, 

the  repealed  section  4S05  of  R.  h*  Mo*  1939#  prohibited 
phamaoiots  froa  filling  physician*  prescriptions  ©zoept  that  it 
nm  toted  therein  th©  alcohalie  liquor  preesri  ed  m a 
•ioooooary  remedy.  It  Is  evident  that  the  right  affixnatlvely 
;lv«o  to  a physician  by  the  Act  of  1033  to  preeavlbe  lnt.?xiaatlnr 
i iquer  aoiOiy  lUCmUng  to  t4a  prof^olonal  j-uO^sont.  acnild  be 
entirely  worth,: esc  unless  the  p .'ascription  whan  aritt^i  eould  fje 
fil  od  by  a Oruggtat.  Iheraf or©#  after  recellag  to  roatriotlv® 
provi alone  ca  to  druggists,  eontalned  in  ’ . q.  Mo,  1939,  the 
third  aacti on  of  to  Act  of  1033  pr^vidoo* 

HIt  cl*  lib©  lawful  for  any  rer|i stared  bar- 
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egoist  • • • * So  fill  any  prooaription  of 
any  reputable  physlalan  • • • * po^crllng 
for  She  person  nujed  • • • • alouhoio  liquor." 


The  authority  So  ls?ue  the  jtNMrtpttas  ana  rsa  onst-- 
bility  iCf^lly  therefore  Is  by  1033  Aot  vested  In  the  physi- 
cian. Tha  Legislature  intended  to  re sfowe  reeve  lotions  from 
th?.  /vuspist  in  filling  the  preoarij  tlon  sc  phyololnn.  in- 
bb^ereaZ  ocAild  oxaxclae  hie  prsfetrelunh}  Jnrignent  In  present** 
ing  aloo nolle  liquor. 

The  three  sections  of  the  noo  Aot  of  1033  relate 
entirely  to  tha  sale  of  alo  hollo  liquor  as  a rndlolno  end 
not  as  a ^BtSOCkJL*  If  It  Us  true  that  despite  the  uos  of 
1033.  a ro  'lotorod  phernaolst  oust  still  sboure  a penal  t 
waist  the  ;>*oTi3lon«  of  OOtlon  4409  H.  3.  tto.  1000.  to  fill 
a ph,  alolun'a  ] resari  >tl -n  for  nloahoUo  liquor,  tot  shat 
purpose  sag  too  third  oeotion  of  the  Aot  of  1033  emoted  vxl 
vijit  .oJxLi  . if  any.  nhall  be  attached  to  the  words  "it  shall 
j*  lawful  for  oay  regist^rsd  pharmoiet  • • • * to  fill  any 
prescription  of  any  reputable  lioomod  phroiol  n • • * • for 
alooholio  llquorl"  Shan  tiie  third  oootion  of  the  Aot  of  1333 
eaya  tint  it  stall  oe  .apful  for  the  dru^^st  to  fill  tbs  phy- 
oloion’o  p ascription.  of oronoo  la  node  to  the  prescription 
authorised  by  the  neoond  oeotion  of  oaid  Aot  to  be  written  by 
the  phyalolua*  T3*  third  oeotion  of  the  Aot  see  written  to 
carry  out  the  arowlaiana  of  the  aeoand  oeotion.  If  thlo  is 
n t true,  than  the  third  eootlun  of  the  ot  neons  nothing 
and  sas  on  idle  posture  lnoofar  as  enrlolatur*  is  oonaemed. 
boo  use  to  bold  that  despite  the  thiru  sootion  of  the  nee  Aot. 
the  peril t must  eti:  be  osoursd  ualex  the  provisions  of  ootian 
4403  n.  3.  Mo#  1930.  is  to  say  that  tbs  Legislature  bad  no  pur- 
pose in  snooting  said  third  oeotion  of  tha  Aot  of  1333# 


fits  las  la  that  if  it  is  noeertao  y in  order  to  give 
sffeot  to  a jootion  ot  a statute,  so  as  V at  input©  to  a 
legislature  the  folly  of  ©matin  ’ a las  that  would  leave  the 
law  p eolseiy  as  it  was,  the  l uxt  will  bold  that  a former 
statuto  is  isg»l ied.lv  retried  although  rwt  aent toned  in  the  new 
statute.  This  is  the  tule  laid  down  by  an  onlnent  writer  on 
"statutory  oonotrx>tion" • Dutherlond  on  "tatutory  ftrnstruotlon. 
Tol.  I.  (3d)  pp.  470,  477  and  478.  And  he  oiten  the  following 
1-tctanosinf  application  of  tha  rules 


*«hllo  the  statute  axis  tod.  Ivin;  agrsal* 
to  the  oounty  o urt  fren  jud  penta  of  Juntloen 
of  the  roc-oo  in  all  onsso  with  ut  regard  to  tite 
nount  other  ttan  t*x*i  the  verdiot  of  the  Jury, 
a new  statute  was  ; aacod  whioh  allowed  appeals 
fr jo  suoh  judgnents  dho  they  o uoeodod  five 
doll  re.  it  joo  held  a repeal  of  the  forcer 
atatute  * for  otherwise  there  would  be  imputed 


Hon.  j.  . movittin 


Aug.  8t  1033. 


-ICW 


V.  tho  looio.uture  the  folly  of  enacting  a 

statute  without  portae  and  shloh  Leave  tho 
aa  precisely  as  before* • 

Under  the  above  rule  of  statutory  construction* 
even  if  it  should  be  held  that  after  the  repeal  by  the 
Act  of  1033  of  all  tho  ipeoifio  provisions  requlri n*»  phar- 
macists to  oouro  permits  under  action  4483  «,  U.  mo* 

1039*  still  'action  4463  itself  required  druggists  tu  as- 
sure emit  thereunder  to  fill  pt  eaor  ip  lions  for  intoxi- 
cating liquor;  yet  under  the  above  rule  of  statutory  con- 
struction* the  ■ ot  of  1.333  being  a later  act*  in  order  to 
give  effect  to  all  its  provisions  and  tc  the  third  section 
thereof  dee  bring  it  i wilful  for  the  pharaaoist  to  fill  the 
physician's  i rosorl >tlon  written  wll-ut  the  restrictions 
therein  priVided  for  by  the  repealed  ceotlcaa,  the  Court 
should  dec  are  that  insofar  as  eotluo  4463  t*  8*  tto*  of 
1020  resting  to  permits  to  be  ooured  oy  AltaVista*  said 
pr  visions  ox  uoctlon  4483  were  re;  a&led  by  tho  third  seotlon 
of  the  Act  of  1033*  the  o y relieving  tie  t egisiature  of 
the  imputation  of  snooting  a etat  xto  without  a purrose  and 
e ■ .win  , tho  law  ; reoleely  as  it  was  before*  both  the  phy- 
sician :u*i  the  .hamoolat  are  , Ivon  new  affin  itive  ri  hts 
by  toe  Act  of  1033*  Xn  105  Llo.  l*c.  373*  the  tiprcne  Court 
quoted  frua  an  a inert  t writer  on  "statutory  oon  tr  motion1 
ae  follows! 

•It  la  a rule  of  f^eat  1 5>  rtunoo  and  fre- 
quently acted  upon  that  -here  by  a statute 
a new  ?i  ht  is  Ivon  and  a o;  eoifis  renedy 
provided  • • • • the  rl.ht  All  be  vindi- 
cated in  no  other  way  than  that  provided 
ly  the  statute* • 

7c  the  sane  effect  Is  Kx  I arte  Jcffee*  46  Me.  An*  . 

385;  Idol  ok  v*  0 ve-nor,  l.  Mo.  147;  Htate  v.  lUuowy*  186  Ho. 
l*o*  212;  Sutherland  on  tut  ory  0 ;astruotlon  ( 2a]  Tol*  X. 

p.  473*  Here  we  find  the  new  Ight  jivon  p yaloian  to  issue 
the  >r©aoription  and  the  plsumaoiat  the  ri  hi  to  fill  it* 

Under  the  last  statutory  rule  above  quoted*  the  only  method 
provided  for  filling  tho  p o ocription  issued  undar  the  ot 
>f  1033.  is  the  lire ile  me  pr  vidod  uy  the  third  section  of 
said  \ot  of  1035*  o^ardlese  of  the  provisions  of  other  sections 
re  at  lag  tu  drun»*ists.  It  it  be  held  lootlon  4483  ret^ui  rod 
dr*>  ;ist  t secure  j emit  to  fill  physician's  ; osor  ption  for 
lit  hollo  liquor*  thou  tho  oot  of  1933*  not  providing  for  a 
permit*  conflicts  with  Jootlun  4403*  ana  the  later  \ot  of  1933 
will  be  held  to  be  an  exception  to  the  jseneroi  provisions  of 
section  4483*  utate  ax  rei.  aunty  v.  Fulhe*  393  Mo*  l.o*  C35; 
FoGrea  v.  iiailaay  Go.  33C-  Mo.  081. 
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Thio  opinion  is  axltien  t&on  ms  fiSM^ttaa  that 
it  ma  tut  intention  of  the  legislature  to  harmonise  the 
„*iws  of  Klwwafj  ;4U  those  of  tha  #ada®al  ij.-v^:isaant  &s 
to  the  sale  of  infcuxiaatia . iisjuara,  os  i&m ji&flU  bodes- 
presort*  >tit?n3  of  pxsatloing  registered  pSTtualiiw;  and  that 
it  ms  the  further  latent  ion  of  %ho  Kiasowri  hegleiafeare 
to  f tea  the  dru&jiato  of  mo  -tats  fro«s  em  res $r lotions 
theretofore  ironed  upon  than  in  hlU%  pays ioiana1  pro- 
o«ripli<aa  for  tatoxtoatlng  Hauer  to  be  aaed  as  medicine 
amt  that  to  aoouapliah  this  onu,  the  l*agl  nature  erpmely 
rapaa  iad  the  oootiorio  maaod  in  the  said  -vet  of  1933. 

It  l a the  opinion  of  this  a®-  artnent  that  a duly 
ngi«ltr«d  pfcsurttoiat  is  not  required  under  ms  &e  of 
?«ias,-.ari  to  secure  a perstit  under  nation  4483  . 3.  Mo, 

100®  In  order  to  be  able  to  fill  a ,;j[ nat^ttaa  written 
by  a rep-.,  talas  l lamasd  and  practicing  phyeleiaa  for  ai» 
Scholia  liquor  to  be  used  as  a medicine. 


cspeetfuiiy  auboitted. 


rrrTTTir", 

Assistant  Attorney  nenarai. 


mm  *kji 


r'i'""~r~T"' — 

Attorney  WMnj.< 
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Right  or  the  Food  & Drug 
by  a summary  procedure . 


Comii  is  si  oner 

,, 


August  22)1(1,1933 


to  revoke  permits 


rF7LED 


Dr.  £.  I.  McG&ugh, 

State  Health  Commissioner, 

Jefferson  City,  Missouri. 

Dear  Sir: 

We  acknowledge  your  letter  of  August  21st,  1933  requesting  an 
opinion  from  this  Office.  Your  request  was  as  follows: 

■There  has  been  complaints  from  the  breweries 
of  the  State  that  some  breweries,  or  whole- 
salers, are,  in  and  outside  the  state  enter- 
ing in  to  the  retail  business.  It  is  claimed 
that  the  breweries  or  their  agents  are  leasing 
buildings,  furnishing  the  entire  equipment  for 
operating  a bar  for  the  sale  of  beer,  the 
operator  having  no  financial  investment.  If 
this  is  carried  out,  the  saloon  business  will 
revert  back  to  where  it  was  before  prohibition. 

I would  like  An  opinion  whether  or  not,  under 
the  law,  we  can  take  any  action.  Has  the  Health 
Department  any  police  powers  in  such  circumstances? 

Can  we  revoke  the  permit  when  we  are  convinced  that 
the  above  conditions  are  true?  * 

On  page  258,  Laws  of  Missouri  1933,  Section  13139c  provides  in 
part  as  follows: 

■It  shall  be  unlawful  for  any  person  In  this  State 
to  manufacture,  or  brew,  or  sell,  any  non-intoxi- 
cating beer  without  first  having  applied  for,  and 
secured,  a permit  from  the  Food  and  Drug  Com- 
missioner authorizing  such  brewing,  manufacture 
and  sale,  thereof,  * ***■ 

The  legal  description  of  the  statutory  prescribed  permit  holders 
is  fourfold  and  set  out  in  Section  13139e  which  provides  as 
fol lows: 
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* Before  any  permit  required  by  this  article 
shall  be  issued,  the  annual  fee  required  there- 
for shall  be  paid  into  the  State  Treasury, 
and  the  receipt  for  such  payment  filed  in  the 
office  of  the  Food  and  Drug  Commissioner. 

Annual  fees  required  for  pei mits  authorized 
by  this  article  shall  be  as  follows* 

"(a)  For  a permit  authorizing  the  manu- 
facture, and  the  sale  by  the  manufacturer 
of  non-intoxicating  beer  brewed  or  manu- 
factured in  this  state,  ($500.00)  five 
hundred  dollars. 

(b)  For  a permit  authorizing  the  sale 
in  this  state  by  any  distributor,  or 
wholesaler,  other  than  the  manufacturer 
or  brewer  thereof,  of  non-intoxicating 
beer,  ($50.00)  fifty  dollars. 

(c)  For  a permit  authorizing  the  sale  of 
non-intoxicating  beer  fof  consumption  on 
premises  where  sold,  ($10.00)  ten  dollars. 

(d)  For  a permit  authorizing  the  sale  of 
non-intoxicating  beer  by  grocers  and  other 
merchants  and  dealers,  for  sale  in  the 
original  package  direct  to  consumers,  hut 
not  for  resale,  ($5.00)  five  dollars.  ■ 


Section  13139ee  further  authorizes  the  manufacturer  or  distributor 
in  possession  of  (a)  and  (b)  permits  respectively,  to  have  certain 
Specific  statutory  powers  as  follows: 

"A  permit  to  brew  or  manufacture  and  sell  non-intox- 
icating beer  in  this  state  shall  be  construed  to 
authorize  the  sale,  by  the  holder  of  such  permit, 
of  non- in toxica ting  beer  to  distributors  or  whole- 
salers for  resale  to  retailers  only,  and/or  the 
sale  of  non-intoxicating  beer  by  the  holders  of 
such  permits,  direct  to  retailers.  * permit  author- 
izing any  distributor  or  wholesaler  to  sell  non- 
intoxicating beer  in  this  state  shall  be  construed 
to  authorize  the  sale  tiereof  only  to  holders  of 
permits  authorizing  the  sale  of  non- intoxicating 
beer  to  consumers,  not  for  resale,  but  shall  not 
be  construed  to  authorize  the  sale  by  any  such 
distributor  or  wholesaler  of  non-intoxicating 
beer  direct  to  consumers*" 


/ 
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Section  13133b  limits  the  powers  of  the  holders  of  all  permits 
issued  under  this  Article  by  cert- in  general  provisions  applicable 
to  all  permit  holders  and  then  by  a special  provision  ao  11 cable 
only  to  manufacturers  and  distributors  identified  as  (a)  and  (b) 
permit  holders  in  the  Act,  which  special  limitation  is  as  follows: 

■Provided  no  permit  shall  be  issued  under  this 
act  to  any  person  other  than  a native  bora,  or 
naturalized,  citizen  of  the  United  States  of 
America,1  and  provided  further,  no  manufacturer 
or  distributor,  to  idiom,  or  to  which,  this  act 
applies,  shall  have  any  interest,  directly  or 
indirectly,  in  the  business  of  any  person,  firm, 
company,  or  corporation,  applying  for,  securing, 
or  holding,  a permit  under  either  sub-paragraph 
■c*  or  sub-paragraph  ,df  of  Section  13159a  of 
this  Act.* 

The  Supreme  Court  said  in  the  case  of  State  v.  Bixman,  62  s.  W.  828, 
l.c.  331: 

■■either  do  we  ascent  for  a moment  to  the  statement 
that  * the  power  of  the  state  to  prohibit  the  sale 
of  beer  is  not  an  arbitrary  one,  but  may  be  exer- 
cised only  because  of  the  conviction  of  the  people 
that  such  sale  is  hurtful' . The  limitation  upon 
legislative  power  in  our  constitution  does  not  de- 
pend upon  the  conviction  of  the  people  as  to  the 
propriety  or  impropriety  of  the  exercise  of  that 
power,  save  as  expressed  In  the  constitution  itself. 

The  policy  of  the  law  is  one  thins;  the  constitutional 
power  of  the  general  assembly  to  enact  it  is  an  en- 
tirely different  thing.  Can  it  be  that  because  the 
conviction  of  the  people  is  that  the  sale  of  beer  is 
not  hurtful  asconstltutlanal  barrier  has  arisen  to 
prevent  the  lawmaking  branch  of  the  government  from 
imposing  conditions  and  restrictions  under  afaich  the 
business  alone  may  be  conducted?  The  legislature, 
in  the  act  before  us,  has  declared  that  beer  can  only 
be  sold  or  manufactured  in  this  state  upon  condition  , 
that  it  shall  be  made  from  certain  cereals  only,  and 
shall  be  inspected,  and  the  inspection  fees  paid  to 
the  state  therefor.  The  defendant  asserts  that  its 
action  in  so  doing  is  unconstitutional.  We  answer 
that  under  the  constitution  of  the  state  there  is 
nothing  to  prohibit  the  legislature  from  suppressing 
the  business  absolutely.  We  stand  upon  firm  ground 
in  asserting  this  prerogative  for  the  legislative 
department.  ?o  deny  it  is  to  depart  from  well- settled 
principles.  Since  the  decision  in  Austin  v.  ®tate. 
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10  Mo.  591,  it  has  been  the  established  law 
of  this  state  that  the  right  to  sell  spirituous 
or  intoxicating  liquors  is  not  a natural  right, 
but  is  a calling  which  no  one  has  the  right  to 
pursue  without  Having  first  received  the  privilege 
or  a license  so  to  do  from  the  lawful  authorities 
of  the  state.1 

Our  Supreme  Court  in  State  ex  rel.  HcClung  v.  Seckef,  £83  Mo.  607 
l.c.  616  stated  the  law  of  Missouri  relating  to  license  matters 
thus: 

”£n  the  absence  of  any  inhibition,  express  or  im- 
plied, in  the  State  Constitution,  the  legislature 
may,  either  in  the  exercise  of  the  police  power 
or  for  the  purpose  of  revenue,  levy  license  taxes 
on  occupations  or  privileges  within  the  limits  of 
the  state. ■ 

In  the  exercise  of  police  power  and  for  the  purpose  of  revenue,  the 
Legislature  enacted  the  recent  Beer  Bill,  which  is  now  the  law.  % 
the  express  terms  of  the  law,  permits  are  granted,  upon  application 
to  the  Food  and  Drug  Commissioner.  Upon  compliance  with  the  law, 
permits  are  granted  to  manufacturers  and  distributors  of  non-in toxi- 
cating  beer,  and  this  permit  allows  the  permltee  to  sell  and  distribute 
said  beer  within  the  limitations  of  the  law  providing  for  the  same. 

A licensed  privilege  it  is,  and  subject  to  such  reasonable  regulations 
and  restrictions  as  the  Legislature  prescribed  for  the  protection  of 
the  general  public. 

Our  Supreme  Court  has  said  in  Simeons  v.  State,  12  Mo.  238,  l.c.  271, 
when  speaking  of  the  rights  that  one  holding  the  privilege  has  in  the 
exercise  of  that  privilege: 

■None  of  the  essential  elements  of  a contract  are 
to  be  found  in  the  grant  of  license  to  practice 
law:  there  is  no  engagement  between  the  State  and 
the  applicant  for  license  that  he  will  follow  the 
practice  of  the  law  for  livelihood;  no  legal  con- 
sideration is  paid  the  State  for  the  license,  fhe 
grant  of  the  license  is  a mere  naked  grant  of  a 
privilege  without  consideration,  and  which  the  ap- 
plicant may  or  may  not,  at  his  option  avail  him- 
self, of.  wherefore  the  State  may  revoke  the  privi- 
lege granted,  or  may  impose  such  conditions  upon  its 
exercise  as  are  deemed  proper  or  demanded  by  the 
public  interest." 

We  submit  that  a permit  to  do  one  thing  within  reasonable  legal  limita- 
tions is  not  a license  to  do  that  thing  beyond  the  limitations.  The 
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object  of  the  Legislature  was  to  t&xe  the  manufacturers  and  dis- 
tributors of  non-intoxiaatiag  beer  out  of  the  retail  business  by 
limiting  his  privilege  as  it  was  limited.  The  limitation  was  in- 
tended to  be  a regulation  upon  the  licensees  business.  If  the 
pdnaitee  did  not  intend  to  comply  with  the  law  he  should  never 
have  paid  for  his  permit* 

There  i3  mo  provision  in  the  recent  beer  law  for  the  revocation  of 
the  permit  once  it  is  granted,  but  it  has  beer,  held  in  this  State 
that  absent  a provision  for  revocation  in  the  license  act,  an 
exact  legal  proceeding  is  not  required  in  revoking  a license* 

In  the  case  of  State  v.  Ross,  177  Mo.  App.  223;  162  b.  702,  in 
an  opinion  by  Judge  Sturgis,  then  of  the  Springfield  ^ourt  of 
Ao oeals,  now  a Sormissioner  in  our  Supreme  Court,  he  said  on  page 
£28: 

*A  license  to  sell  licuor  Is  neither  a contract 
nor  a right  of  property,  within  the  legal  ana  con- 
stitutional meaning  of  those  terms*  It  is  no 
more  than  a temporary  permit  to  do  that  which 
would  otherwise  be  unlawful,  and  forms  a part  of 
the  internal  police  system  of  the  State.  hence 
the  authority  which  granted  the  license  always 
retains  the  power  to  revoke  It,  either  for  cause 
of  forfeiture,  or  upon  a change  of  policy  and 
legislation  in  regard  to  the  liquor  traffic.  And 
such  revocation  cannot  be  pronounced  unconstitu- 
tional, either  as  an  impairment  of  contract  ob- 
ligation, or  as  unlawfully  divesting  persons  of 
their  property  or  rights.* 

Again  -t  page  £30,  Judge  Etmrgis  said: 

■The  proceeding  is  an  informal  and  summary  inves- 
tigation rather  than  a trial." 

In  the  case  of  State  v.  Dyke-man,  153  Mo.  App.  416,  134  W.  120, 
Judge  Cox  said: 

"A  license  to  sell  liquor  is  in  no  sense  a con- 
tract with  the  state,  but  a mere  permit  to  do  an 
act  that  would  otherwise  be  unlawful  and  is  sub- 
ject at  all  times  to  the  police  power  of  the 
State  Government.  Ihe  party  receiving  such  a 
license  takes  it  subject  to  all  the  provisions 
of  the  law  relating  thereto,  and  knows  when  he 
secures  the  license  that  it  may  be  revoked  at 
any  time  for  the  cause  mentioned  in  the  statute. 
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* * *lhe  proceedings,  therefore,  are  not  re- 
quired to  he  as  formal  and  exact  as  would  be 
the  case  in  a Judicial  trial  involving  inter- 
ference with  life,  liberty,  or  property. * 

It  is  the  opinion  of  this  Office  that  the  Pood  & Drug  Commissioner 
in  Missouri  is  entirely  within  his  statutory  powers  and  duties  when 
he  revoked  a permit  of  a manufacturer  or  distributor  of  non-intoxi- 
cating beer  upon  discovering  that  the  permit.ee  is  not  complying  with 
the  law,  in  that  he  is  financially  interested,  directly  or  indirectly, 
in  persons,  firms  or  corporations  selling  non-intoxicating  beer  under 
retail  permits,  this  being  a direct  violation  of  permits  granted  to 
wholesalers  and  distributors*  As  the  statute  does  not  provide  a 
method  of  revocation,  it  is  our  opinion  that  it  is  within  your  power 
to  revoke  the  same  in  a summary  manner. 


Respectfully  submitted. 


nM.  OEH  SA7.YERS, 

Assistant  Attorney-General 


APPROVED: 


AOS  McHHrICK 
Attorney-General 
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The  Jtcite  uvEiXci  of  Health, 

Jeffers  n City,  Mi  r>*,, ul . 


(Til  e d ; 


ixi 


Attentln:  Ur.  norm  n 0.  Gove. 


y Dear  is.  Gove* 


1 acknowledge  receipt  of  your  Inquiry  of  recent  date, 
re^ue  tint:  an  opinion  of  this  office.  ‘ Tour  letter  node  ae 
follow  at 

*fflthln  the  neat  yi  or  we  are  going  to 
be  confronted  with  cnndl , ates  from  foreign 
ve  lctti  Colli  geo.  It  1©  es tin  ted  that 
there  are  about  five  or  elx  thou  nd  Americans 
In  Surop^?Jk  J edloal  ohoole. 

lew  Tori  has  very  ri  id  restrictions  on 
al  owlnr  foreigners  to  appear  bwfore  their 
board.  PO  albiy  it  would  reqi  ire  legislative 
action. 

I would  like  very  imioh  to  h ve  your  o lnl  n 
on  this  particular  point.  * 

The  et  tutory  requirements  rt-ep<  ctlng  the  quail f lost lone 
of  sn  applicant  for  & medical  lie  nse  are  found  in  the  He  loal 
Practice  ’.ot,  found  in  Chapt  r S3  of  the  n.  J.  of  Ho.  1039. 
ectione  9113  and  9130  provide  In  part  as  follows: 


* >ee.  9113.  Krasina  t ten—  subjects  to  be 
paesedp— •grad*—  eoogultlon  of  certificates 
of  oth  r states.—''  • • • All  persons  ap- 
oearLg  for  examination  shall  make  appli- 
cation In  writing  to  the  secret  try  of  the 
said  bord  thirty  .lays  before  the  meeting. 

They  shall  furnish  satisfactory  evidence  of 
their  preliminary  qualifications,  to-olt, 
a certificate  of  graduation  fror  an  Mortal  ted 
high  school,  or  It  e ui valent.  They  s] 

av.i  U^.e.  ai  k 
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frog  Some  reputable  gedloal  col  i ege  that 
en Core oo  ret,  li amenta  of  four  terms  Jf 
thirty- two  weeks  of  actual'  Instruction  In 
NflBh.  JAXSf.  inoiucla^  £wo  JL-i£l 
la  operative  ^ *ork  a£  time  p_£ 

pTudyntlon:*  • * *The  candidate  shall  be 
required  to  attain  an  .verage  of  sewenty- 
fl  ve  per  centum  of  all  subjects  examined 
on,  provided  th.t  he  must  not  full  below 
fifty  per  centum  on  any  one  subject,  before 
being  granted  a license;*  * * • The  board 
of  health  shall  Issue  to  such  persons  &e 
they  shall  find  upon  examination  to  possess 
the  requisite  qualifications,  a license 
to  practice  medicine  and  surgery  In  accord- 
ance with  the  provisions  of  this  article*  • ** 

”beo.  9120.  Authority  of  state  board  of 
health  to  Issue  or  revoke  Icensee  to  prac- 
tice medicine.— The  board  may  refuse  to 
llo^nee  individuals  of  bad  moral  char  c ter, 
or  persons  guilty  of  unprofessional  or  dis- 
honorable conduct,  and  they  may  revoke 
licenses,  or  other  rights  to  practice,  how- 
ever derived,  for  Ilk-  cruses,*  • • •* 

A candidate  for  a license  to  practice  medicine  and  surgery 
in  this  State  therefore  must  be  graduated  from  an  accredited  high 
school  or  have  equivalent  educational  qualifications;  must  be  a 
graduate  of  a reputable  medical  college  prescribing  and  enforcing 
the  above  requirements;  must  p&se  an  examination  as  above  prescribed 
with  average  grades  as  above  set  out;  and  must  not  be  of  bad  moral 
ohrjract«r  or  guilty  of  unprofessional,  or  dishonorable  conduct. 

The  forag  lag  is  the  yard  stick  by  which  applicants  are 
to  be  measured.  No  discrimination  Is  made  because  age,  sex, 
race,  color  or  citizenship.  No  discrimination  Is  made  between 
medical  colleges,  whether  local,  out  of  the  state  or  foreign.  In 
respect  to  the  question  of  "reputable  medical  college",  we  refer  to 
lection  9114  R.  3.  No.  19  9,  portions  of  which  read: 

•The  question  as  to  whether  any  medical 
school  Is  one  entitled  to  recognition*  * * 
as  a medical  school  of  good  standing * * * • 

Is  hereby  declared  to  be  a question  of  f:  et 
nd  any  person  aggrieved  by  reason  of  the 
motion  of  the  board,  shall  h ve  the  right 
to  have  such  question  reviewed*  * * In  the 
circuit  court.*  • • •• 
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Accordingly,  each  collie  is  to  be  judged  by  the  Board  as 
the  occasion  arises,  upon  the  particular  facts  of  © eh  case.  No  set 
rule  is  laid  do  an,  nor  can  one  be  applied* 

© are  unaifl.©  to  deter nine  the  nature  of  the  legislation 
eon  idered  by  the  board,  but  the  forgoing  sets  out  the  present  rec  ire- 
eats  of  the  laws  of  this  state.  If  you  will  submit  to  us  the 
legislation  con. 'leered  with  a i&erMrandim  as  to  the  evils  to  be  correct- 
ed or  sliainated,  we  shall  be  gl%d  to  advise  you  further  on  the 
cue  st  ion* 


respectfully  submitted. 


AKPftOVB&t 


HAH  T G.  SA^TN  3,  JR. , 

Assistant  Attorney  Gen  ral* 


Attorney  General. 
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Public  officer  receiving  personal 
service  from  daughter  does  not 
violate  Section  13,  Article  XIV, 
where  daughter  is  not  appointed 
to  an  official  position, ~ 

October  4,  1933 


Mr,  Sam.  M*  Ac Kay 
Prosecuting  Attorney 
De  Soto,  Missouri 

Dear  Sir: 

We  are  acknowledging  receipt  of  your  letter  in  which  you 
inquire  a s follows: 

11  Our  Collector,  W.  0.  Kerkhoff,  has  asked  me  for  an 
opinion  relative  to  the  employment  in  the  Collector's 
office  of  his  daughters.  In  view  of  the  recent  decision 
of  the  Supreme  Court,  relative  to  the  nepotism  law,  I 
would  like  to  have  an  opinion  from  your  office  aS  to 
whether  or  not  he  is  violating  that  law  by  permitting 
his  daughters  to  work  under  the  following  conditions, 
to-wit : 

His  three  daughters  do  all  of  the  book  and  clerical 
work  in  the  office.  Two  of  them  are  single  and  live 
at  home  with  him,  and  one  was  recently  married  and  has 
a home  of  her  own,  although  she  continues  to  do  some 
work  in  the  office.  None  of  the  daughters  are  paid 
any  salary  nor  do  they  sigh  the  receipts,  and  Mr, 
Kerckhoff  has  no  one  who  is  a deputy,  or  authorized 
to  give  receipts  as  Deputy  Collector,  He,  of  course, 
supports  the  girls,  buys  all  of  their  clothing,  and 
furnishes  them  whatever  spending  money  they  require, 
but  they  are  paid  no  fixed  salary  or  wages. 

I will  appreciate  an  expression  from  your  office  in 
the  form  of  an  opinion,  by  which  iar.  Kerckhoff  con  be 
governed,  as  he  is  lan^- abiding  and  does  not  want  to 
violate  the  law,  but,  on  the  other  hand,  he  feels  that 
the  nepotism  law  does  not  cover  his  case. 

Of  course,  I take  it  that  if  the  State  would  be  liable 
for  any  salary  or  wages  paid  in  the  Collector' s office, 
it  might  create  a different  situation,  but  since  a 
Collector  pays  all  salaries,  if  any  are  paid,  out  of 
his  own  commission,  that  seems  to  me  to  plaoo  a different 
construction  on  the  law." 

Section  13,  Article  XIV  of  the  Constitution  of  Missouri 
provides  as  follows: 
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"Any  public  officer  or  employe  of  tills  Btate  or  of  any 
political  subdivision  thereof  who  shall,  by  virtue  of 
said  office  or  employment,  have  the  right  to  name  or 
appoint  any  person  to  render  service  to  the  State  or  to 
any  political  subdivision  thereof,  and  who  shall  name  or 
appoint  to  such  service  any  relative  within  the  fourth 
degree,  either  by  consanguinity  or  affinity,  shall 
thereby  forfeit  his  or  her  office  or  employment.14 

Under  the  above  Section  of  the  Constitution,  any  public 
officer  who  names  or  appoints  any  person  related  within  the 
fourth  degree  to  render  service  to  the  State,  makes  himself 
liable  to  forfeiture  of  office.  We  believe,  however,  that  the 
proper  con struct ion  to  be  placed  upon  the  constitutional  pro- 
vision is  that  Buch  person  must  be  appointed  to  hold  an 
official  position  or  a public  office  existing  under  the 
laws  of  constitution  of  this  State.  The  test  is,  as  we 
understand  it,  whether  or  net  the  person  is  appointed  to  an 
official  position  and  renders  service  to  the  State  in  such 
official  capacity.  ’Je  do  not  believe  it  was  intended  that 
a public  officer  might  not  avail  himself  of  the  personal 
service  of  the  members  of  his  family  where  thpy  are  not 
cut  of  the  public  funds  and  where  they  are  not  rendering  paid 
service  to  the  State  in'" an  official  capacity. 


It  is  a familiar  rule  that  the  father  as  such  is  entitled 
to  the  services  and  earnings  of  his  unemancipated  children. 

That  well-recognized  rule  is  expressed  in  39  Cyc.  1623,  where 
i$  is  said: 

"The  father  is  the  head  of  the  family.  He  is  entitled 
to  the  services  and  ffljninga  of  the  children  so  long 
as  the  latter  are  legally  under  his  custody  or  control 
and  unemancipated. n 

e do  not  understand  that  this  constitutional  provision 
has  changed  that  well-recognized  rule.  The  father,  whether  a 
public  officer  or  not,  is  still  entitled  to  the  services 
of  his  unemancipated  children.  Where  such  services  are  per- 
formed for  him,  suoh  relative  is  not  rendering  service  to 
the  State  in  an  official  capacity,  as  contemplated  by  said 
constitutional  provision.  Where  the  relative,  however,  holds 
an  official  position  and  renders  service  to  the  State  in  that 
official  capacity,  the  appointing  olficer  lias  violated  the 
constitution. 

According  to  your  inquiry  the  Collector’s  daughters  do 
some  work  in  their  father's  office;  none  of  them  are  paid  any 
salary  and  none  of  the  daughters  hold  any  official  capacity 
in  the  office.  The  services  they  furnish  are  personal  ser- 
vices to  their  father  as  such.  They  are  not,  in  an  official 
capacity,  rendering  service  to  the  State  of  Missouri. 


Mr.  Sam  M.  McKay 
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It  is  therefore  the  opinion  of  this  Department  that 
the  Collector  of  your  county  is  not  guilty  of  violating 
Section  13  of  Article  XIV  by  permitting  his  daughters  to 
render  to  him  personal  service  where  the  daughters  are  not 
holding  an  official  position  and  not,  as  officials, 
rendering  service  to  the  State. 


Very  truly  yours, 


FRANK  W.  HAYES 
Assistant  Attorney  General 


APPROVED: 


roy  hcXiWaicic 

attorney  General. 


F'flHlS 


STATE  BOAfU)  OF  HttAETHl  Without  authority  to  lira*  temporary 

or  conditional  license  to  practise 
medicine. 
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Capitol  Building 
Jefferson  City;  Missouri 

Attention:  Ur,  Herman  3.  Govs. 

My  ear  or.  Gove: 

I acknowledge  receipt  of  your  letter  of  October 
2,  1033,  requesting  an  opinion  of  this  office  which  is  as 
fol  ows: 

*We  have  your  letter  of  September 
30  and  In  reply  ve  wish  to  reduce 
our  request  in  writing  as  to  an 
opinion  of  your  depart. sent  as  to  the 
State  Board  of  Health  of  Missouri 
Issuing  temporary  or  conditional 
licensee  to  practice  medicine  In  the 
State  of  Missouri.* 

Zn  section  9113  of  Article  5,  Chapter  33  R.  3. 

Mo.  1039,  we  find  that  all  applicants  for  licenses  are 
required  to  appear  before  the  Board  for  an  examination 
ae  to  their  qualifications  to  practice  aedlolne  in  this 
state.  This  section,  among  other  things  provides  as  follows: 

••  • • All  persons  appearing  for 
examination  shall  .ake  application  in 
writing  to  the  secretary  of  the  said 
board  thirty  days  before  the  meeting. 

They  shall  furnish  satisfactory  evidence 
of  their  preliminary  qualifications, 
to-1 t , a certificate  of  graduation  from 
an  accredited  high  school,  or  its 
equivalent.  They  shall  also  furnish  satis- 
factory evidence  of  havliut  attended 
throughout  at  least  four  terms  of  thirty- 
two  weeks  of  actual  instruction  in  each 
tern  and  of  having  received  a diploma 
from  some  reputable  medical  college  that 
enforces  requirements  of  four  terms  of 


Tne  tate  Board  of  Health 
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thirty-two  weeks  of  actual  Instruction 
In  each  tern.  Including  two  years*  ex- 
perience In  op« retire  and  hospital  work 
at  tins  of  graduation.*  * •• 

It  la  to  be  noted  that  the  diploma  referred  to  oust  be 
from  a medical  college  requiring  two  years  experience  in  operative 
and  hospital  work.  The  Board  would  therefore  not  be  permitted  or 
authorised  by  law  to  issue  a license  to  any  applicant  who  does 
not  have  this  minimum  requirement.  In  other  words,  the  statute 
has  set  out  the  minimum  requirements  which  must  be  met  before  the 
Board  of  Health  is  authorised  to  lesue  a license  to  the  applicant. 

In  the  latter  part  of  the  section  we  find  thlet 

'*  • *The  board  of  health  shell  Issue  to 
such  persons  as  they  shall  find  upon 
examination  to  possess  the  requisite  quail- 
float  Ions,  a license  to  practice  medicine 
and  surgery  in  accordance  with  the  provisions 
of  this  article,*  • •• 

By  virtue  of  this  clause  the  Board  of  Health  is  authorised 
to  1 sue  a license  if  the  requirements  of  the  section  have  been 
met*  Of  oourse,  the  applicant  must  be  of  the  required  moral  char- 
acter and  oust  make  the  minimum  grades  required  by  the  statute. 

After  having  met  all  of  these  tests  he  is  entitled  to  receive  a 
license  to  practice  medicine  and  surgery  In  this  Stats*  This 
license  le  not  a conditional  license  nor  Is  It  a temporary  license, 
nor  is  any  other  license  provided  for  in  the  chapter.  The  law 
authorises  but  one  license  and  that  Is  a full  and  uncnil tlonal 
license  to  practice,  evidencing  the  applicant* e Qualifications 
as  a physician  and  surgeon. 

in  section  9118  of  the  Medical  Practice  Act  we  find  that 
the  law  prescribes  a penalty  for  those  who  practice  medicine  or 
surgery  or  attempt  to  treat  the  elek  without  a license*  In  this 
section  It  Is  provided  that  all  who  do  so 

* without  a license  from  the  stats  Board 
of  Health  as  provided  in  this  article* 

shall  be  subject  to  prosecution.  Accordingly,  If  the  license 
Issued  by  the  Board  of  Health  Is  not  the  license  which  le  provided 
for  in  the  uedloal  practice  Act,  It  would  subject  the  applicant 
to  prosecution  for  practicing  medlolne  and  surgery  without  a 
proper  license* 


Wie  State  Board  of  H aith. 


October  7,1933 


firs  ss  S@E3na& SSK-s 

!a£ruiar,rsas  sdisras £=3“ 


Respectfully  submitted. 


HAW  Q,  fl^TUKH  jx 

Assistant  Attorney  General. 


A PROVED* 


A t torney  Gen .»el. 
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OPINION  11  SLATING  TO  THE  LIABILITY  OF  COUNTIES  FOR  THE 
COST  OF  THE  CR  IMINAL  INSANE  TRANSFERRED  FROM  THE 
PENITENTIARY  TO  STATS  HOSPITALS  FOE  THE  INSANE  UPON  THE 
WARRANT  OF  THE  GOVERNOR. 
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Mi-*  J*  B*  HcC-uffin, 

Nroaecuting  Attorney  Lawrence  Co.f 
fc»  Vernon,  Missouri 

Deal-  3ir» 

This  department  acknowledges  receipt  of  your  letter 
u&dor  date  of  October  3,  1933,  in  which  you  stuto  and  inquire 
as  follows t 


FI  LED 


•About  1919  one  Joe  ,chmldt,  a 
transient  or  tramp,  while  pa  go  ins.-;'  tiirou^h 
till:,  county,  was  charged  with  some  felony, 
arrested,  convicted  anti  s enteric to  a term 
in  the  st  te  Penitentiary*  Shortly  there- 
after this  defendant  was  adjudged  insane  und 
by  order  of  the  Governor  was  transferred  to 
the  aosylum  at  Fulton,  Missouri,  and  he  is 
still  there  ae  a hopelessly  Insane  inmate* 

L-  wrunce  County  has  been  ch  r,;ec<  by  the 
Aassylum  monthly  and  yearly  ever  since  hie 
reception  at  as  Id  hospital,  at  about  bib. 00 
or  $20*00  per  month,  and  the  County  Court 
hero  has  been  payin  ' seu.us* 


Our  present  County  Court  feels  that  tliie 
county  is  not  char.  ;eable  for  tliie  prisoner, 
or  inmate,  bee.  use  he  is  not  new  nor  never  has 
been  a resident  of  this  county  anti  b e no  tioe 
of  any  description  in  tills  county  to  make 
this  county  liable* 

I have  tried  to  arrive  at  a definite 
Opinion  of  tht  lev;  but  am  not  satisfied  fully, 
ana  ill  ask  for  your  opinion  to  help  me  in 
tiie  matter** 

\ 

a*  1929,  reads  u®  follows i 


Section  3301,  R* 


Mr*  J.  B*  MoCnffln 
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"If  M<y  ptiA  son,  nftoi  ha  via/*  been  convicted 
of  any  crime  or  niadeneonor  9 becone  inonne  bo fm  0 
the  exec  t ion  or  explr  tion  of  tho  uonteoco  of  the 
court f it  oh/:  11  bo  the  duty  of  the  uveraor  of  the 
state  to  inquire  into  tiie  f etc,  and  ho  r i.y  Jordon 
ouch  lunatic 9 00  jTttto  or  uuspeid9  for  the  tiitu  uain,  ■, 
the  execution  of  «ch  eente>oet  nrui  nay,  by  his 
wai  nt  to  tiie  sheriff  of  ti*c  proper  county t ox-  the 
wulMen  of  the  penitentiary , order  such  lun  tic  tu  be 
conveyed  to  the  insane  acylura,  anu  there  kept  until 
restored  to  rouootu  If  tiio  oenteiic®  of  ouch  lun  tio 
is  l uepormod  by  the  j overnox  , it  U10II  bo  executed 
upon  lila  ftor  such  period  of  riuupoji.  ion  luxe  sxpliodj 
and  the  expone  of  convoying  such  lunatic  to  tlxe 
noylun  shall  be  audited  aiu  p id  out  of  the  fund 
appropriated  for  the  payment  of  crlnlnal  cost  - 1 but 
tnc  cacpen  so  st  the  ugylum  for  his  board  ana  clot  him; 
shall  bo  paid  at  now  provided  by  I11  in  cuseu  of  tho 
in.  : no  poor  1 roviciodj  if  such  person  oh  11  hnvo 

property*  the  eooto  sic  <11  be  paid  out  of  hie  property, 
by  hie  ,puard  inn*  " 

•action  8G3G,  B*  • 1L&9,  provide.:  tiiuts 

"The  v.  al  county  c<  rt  ohrCLl  h vo  power 
to  oe  <1  to  a Gt  te  hoop  it.  1 cuoh  of  tlteir  inn;  1.0 
poor  as  r.iny  be  entitled  to  ndrai  union  t. .ore to*  * 

cot  ion  86,’Ni  g •.cifiuo  that  tie  county  u<-.  11 
pay  for  tl*  support  and  r>  inteft  nee  of  such  lit  o 
poor  pcioono  e trio  c»  urt  may  eeiw  to  a ot  to 
hasp  it  1* 

Uni. 01  section  8630,  hovovor,  even  the  County  Oomt  in  not 
uutliorlzed  by  its  arbitrary  will  or  unlimited  dierotUm,  to  oend 
.any  poor  pex  son  it  .ay  select  to  a at  te  hospital  at  tbs  expense 
of  the  county*  Tite  court  rar  t hold  due  pmeeedii^s  upon  a 
petition  filed  uhowine  that  ti«  jn-  r*  poor  pmjaPJl  io  n cllaon 
rotiliijilti  in  %\us  county  and  other  so  entlal  fat  to  ns  proscrlbod 
by  tiie  ut  tuts*  There  net  lx  a trial  of  the  f cts  and  a Jud*?  out 
of  tho  court  t-.o:.e.pon. 


Ur*  J*  a*  : c-uffin 
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Tlvo  County  Court  has  no  autiio.  l*y9  under  thi.  statute,  to  r ond 
a pox  Gon  to  a ut  tc  hospital  or  to  mint  in  ono  there  at  tiyo  ej^>cn.  c 
of  tne  county  H.t&lf  J.b  W%  i\  Xaft2M&  JttUKSSC* 

Section  8653,  • • lU’b,  anti  to*  ijseu  tlte  County  uo  it  to  c<  • t ify 

to  tne  uperlntc  idont  of  t,«e  t te  aoepit  1 that  a tgr  patient,  air* 
in  tba  lnetltutionf  tea  not  sufficient  cr.t  te  to  support  aift  t oi-ot 
ant.  ■ ten  t*at  io  done  aq  Oconee  a patient  on  the  county  on.  the  county 
io  cl.or,  cable  * ith  tl*c  coot  of  hiu  keep* 

i'no  suctions  above  re  faired  to  ( exprecaly  utharisliY;  the  co  t 
of  k coin  a patient  in  the  t te  -oopltl,  contain  t>e  oiily  provisions 
to  he  f <uik  in  otr  at  tnteo*  In  each  c sa  it  re  .ulree  th  t a poison 
be  g r tiQi,bont  of  tlie  opuvt-/  and  that  tiie  County  Court  in  tail  t i.o  tit© 
pro  ci' lb  oil  notion  in  tho  ,-ioni  o-;« 

In  hltliHo  v*  fohneon  County,  144  no*  76,  bite  oo>*rt  a tic  JLir»; 

? 1th  the  a;  o et  tute  un*.cr  ilch  the  Instant  o tea  h.  o . lnen*  In 
tliat  c bo  the  * n h <d  boon  convicted  in  vohnoon  County  unC.  during  hia 
iruritionraent  In  the  pinilcntltuy  hah  becoiao  In&  ivg  and,  by  oj  dor  ol  tho 
Ou  .oinoi',  had  boon  t ken  to  the  asylum*  The  juprwm  Court  held  tit  t 
it  t\ti  not  essential,  un.  or  those  clraa  tn  and  under  th  t o ctlon 
of  the  ut  :tute,  that  the  .loiuity  Court  should  first  otljuu,  o the  man  to 
be  a resident  of  tho  oounty,  but  tho  court  hold  tint  it  vms  e:  catial 
for  the  plaintiff  to  provo  t.iat  f ct  in  on  or  to  render  tlto  county 
liable* 


* 


in  t*to  e c c oa,  tin  c-.>rt  par  lur,  ue<  f J*  furt. .ur  oaldj  "He 
wi  ,a  citizen  of  the  o unty  at  the  ti  .o  of  hie  being  oc  te^ceu  to 
tho  pentltentlary,  hue  oin»  o beco  * inu  no,  and  lit  lnoolvtmt,  tio  con- 
dltione  precedent  to  tho  liabil  .ty  of  tho  county  for  hie  uotu  and 


&r*  «j*  . oGuffin 
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clothing : at  the  asylom,  firy  be  conceded,  and  the  burden  v oult  rest 
Unxm  plaintiff  of  shooing  that  ; * land  ...  a a resident  of  Join  tr.  on 
£&un£y  t too  tiijo  of  hi a conviction,  ana  tirt  he  had  an  oro.xntv** 

In  Thom  h v*  IS  con  County,  170  o*  1*  e*  79,  the  court,  in  part, 

1 

ft.  id: 

1% 


’Vue  plaintiff  b ailee  on  tb  t pa*  t of  tin  el  u e 
Juat  .noted  vidcii  provider  that  the  rait,  11  be 

paid  an  no,;  rovidcu  py  low  in  caeca  of  tlto  ins  no  poor,1 
for  his  right  to  recover  in  title  c-  so*  Ae  we  Iwavc  seen, 
the  only  revision  made  by  la  fur  cliar  in:  such  excuse 
to  a county,  is  in  case  the  ins  . .jig  porsion  i»  l^ujciujQt 
of  the  county*  The  residence  of  the  luesne  per  eon  in 
ll  eon  ounty , therefore,  becoueo  n essential  f et  for 
the  ltvintiff  in  tills  e no  ton  rove  before  he  c n recover* " 

Jr.  Iton  v*  Christian  County,  235  l‘o*  1*  c*  380,  the  court 

•old  in  part  cue  folio  at 

"the  liability  of  the  count iea  of  t.u  ut  to  for 
insane  cri:  innlt>  living  «fftj  rftftlfljlF  IMbI 
uuo  were  ins  lyont  wl-.on  convicted  and  vrhoeo  »•  utu,  u© 
idio  boon  onup ended  as  in  tale  ft  &e,  by  tae  - ;jpr  n£  of 
t»*e  f, over  nor  in  order  tiiat  t oy  r«y  be  ir  referred  to 
the  state  institution  for  tue  inf  - raa  Is  t ell  settled. 51 

In  view  of  the  provisions  of  the  1,  EJ  ..■.m.  the  opinions  or 

our  upre  o Court  rei  tive  to  tuo  const*  u tl on  of  th©  at  into  in 

q ret  ion*  tills  tiOiia;  tnont  uoiuo,  t~.t  In  order  to  - ake  a county  11  sic 

for  the  keep  of  an  insane  convict  th  t by  ma-r  iit  of  the  Governor 

it  s been  ti  noferrou  to  a state  bespit  1 for  tite  insane*  it  i.tuet 


affirmatively  appear, 

x irat:  Tu  t ftuio  eraon,  at  the  ti  e of  hio  conviction  vue  u 
resident  citizen  of  eaid  co  rty* 

A eondt  Tn  t ii  v s Insolvent  when  convicted* 

Third*  That  tlio  tr  -nefer  woo  upon  the  v«.m  ut  of  the  cov  :.  nor* 


Hi'.  J.  B.  HcGuffin 
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We  further  liold  that  when  the  l aw  require*  residence 
of  a ^ercon  to  be  -roven,  proof  of  his  actual  presence  at 
tiiG  placu  at  one  particular  time  does  not  satisfy  the  rt^^ui l e- 
nient and  much  less  Uoee  tue  fact  weigh  when  t>ie  person  is  there 
as  a prisoner  ana  a,>inst  his  will* 


Respectfully  submitted. 


VI . W • Barnes 

Aeeietaut  Attorney  ;:enoV<a 


AlVliCV  :h>  t 


i 


Attorney  General 


NEPOTISM — Section  13  of  Article  XIV  of  the  Constitution  of  Missouri 
does  not  prohibit  the  appointing  by  a public  officer  of 
a second  cousin.  It  prohibits  the  appointment  of  first 
cousin  and  those  more  closely  related,  and  the  civil  rule 
is  to  be  used  in  computing  the  relationship. 
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Filed:  #60 


Mr.  J.  B.  McGuff In 
Prosecuting  Attorney 
Mt.  Vernon,  Missouri 

Dear  Sir: 


We  are  acknowledging  receipt  of  your  letter  in  which  you 
enclose  an  inquiry  from  Mr.  Harry  Moore,  Superintendent  of  Schools 
at  Mt.  Vernon,  Missouri.  His  inquiry  is  as  follows: 

"On  the  Mt.  Vernon  school  board  are  two  members  who 
are  in  questionable  relationship  to  one  of  the  teachers. 
The  teacher  Is  a daughter  of  a first  cousin  of  the  two 
members  of  the  board. 

It  will  soon  be  time  to  pay  the  teachers.  The  other 
members  of  the  board  fear  they  may  be  held  liable  for 
the  salaries  If  the  warrants  are  ordered  drawn. 

I am  asking  that  you  get  an  opinion  from  the  Attorney 
General  of  the  state  defining  the  relationships  that 
fall  within  the  fourth  degree.  An  attorney  General 
has  stated  in  an  opinion  given  on  page  270  School  Laws 
of  Missouri,  1931,  that  the  rule  of  the  civil  law 
should  be  used.  While,  as  you  know.  Sec.  645,  Revised 
Statutes  of  Missouri,  commits  Missouri  to  the  use  of 
the  common  law. 

If  board  members  are  to  obey  the  law  It  is  necessary 
they  know  who  falls  within  the  fourth  degree.  If  this 
matter  can  be  cleared,  it  will  be  appreciated  by  the 
school, boards  of  the  county,  and,  perhaps  of  the  entire 
state. " 

Section  13  of  Article  XIV  of  the  Constitution  of  Missouri 
provides  as  follows: 

"Any  public  officer  or  employee  of  this  State  or  of  any 
political  subdivision  thereof  who  shall,  by  virtue  of 
said  office  or  employment,  have  the  right  to  name  or 
appoint  any  person  to  render  service  to  the  State  or  to 
any  political  subdivision  thereof,  and  who  shall  name 
or  appoint  to  such  service  any  relative  within  the 
fourth  degree,  either  by  consanguinity  or  affinity,  shall 
thereby  forfeit  his  or  her  office  or  employment." 


F i L E D 

<6  0 


Mr.  J.  B.  McGuffin 


Under  the  foregoing  constitutional  provision , the  appoint- 
ment by  a public  officer,  of  a relative  related  within  the  fourth 
degree,  either  by  consanguinity  or  affinity,  is  prohibited.  You 
Inquire  what  relationship  falls  within  the  fourth  degree  and  par- 
ticularly whether  or  not  the  members  can  appoint  a daughter  of 
their  first  cousin,  which  is  their  second  cousin.  Affinity  is 
defined  in  2 C.  J..  378,  as  follows: 

"The  connection  formed  by  marriage,  which  places 
the  husband  in  the  same  degree  of  nominal  propinquity 
to  the  relations  of  the  wife  as  that  in  which  she 
herself  stands  towards  them,  and  gives  to  the  wife  the 
same  reciprocal  connection  with  the  relations  of  the 
husband. " 

Consanguinity  is  defined  in  12  C.  J.  510  as  follows: 

"Consanguinity  or  kindred  is  the  connection  or  relation 
of  persons  descended  from  the  same  stock  or  common 
ancestor. " 

Under  the  rule  laid  down  in  12  C.  J.  511*  there  are  two 
methods  in  computing  the  degrees  of  consanguinity,  as  follows: 

"One  by  the  canon  law,  which  has  been  adopted  into 
the  common  law  of  descents  in  England,  and  the 
other  by  the  civil  law,  which  is  followed  both 
there  and  here  in  determining  who  is  entitled  as 
next  of  kin  to  administer  personalty  of  a decedent. 

The  computation  by  the  canon  law  is  as  follows: 

'We  begin  at  the  common  ancestor,  and  reckon  down- 
wards, and  in  whatever  degree  the  two  persons,  or 
the  most  remote  of  them,  is  distant  from  the  common 
ancestor,  that  is  the  degree  in  which  they  are  said 
to  be  related. 1 By  the  civil  law  the  computation 
is  from  the  intestate  up  to  the  common  ancestor  of 
the  intestate,  and  the  person  whose  relationship  is 
sought  after,  and  then  down  to  that  person,  reckon- 
ing a degree  for  each  person,  both  ascending  and 
descending. " 

We  do  not  find  that  the  courts  of  this  State  have  laid 
down  any  rule  as  to  how  the  relationship  under  Section  13  of 
Article  XIV  is  to  be  computed.  In  other  states,  where  anti- 
nepotism provisions  are  in  force,  courts  have  generally  followed 
the  civil  rule.  The  civil  rule,  as  stated  in  the  above  quotation, 
is  generally  followed  both  here  and  in  England  in  determining  who 
is  entitled  to  administer  personalty  of  a decedent.  We  believe 
that  the  courts  of  this  State,  when  the  matter  is  presented  for 
consideration,  will  adopt  the  civil  rule  in  computing  the  degree 
of  relationship  under  Section  13  of  Article  XIV.  Under  the  civil 
rule,  any  relationship  as  close  as  first  cousin  or  closer  would 
be  prohibited  under  the  Constitution.  A public  officer  may  appoint 
a second  cousin  without  violating  the  above  provision  of  the  Consti- 
tiiion.  It  is  therefore  the  opinion  of  this  Department  that  the  two 
members  of  the  board  who  voted  to  elect  the  daughter  of  their  first 
cousin  did  not  violate  Section  13  of  Article  XIV.  Since  her 
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election  was  legal  under  the  Constitution,  she  would  be  entitled 
to  be  paid  for  the  services  performed. 

Very  truly  yours. 


APPROVED: 


/s/  Prank  W.  Hayes 

Assistant  Attorney  General . 


ATTORNEY  GENERAL 


PUBLIC  HEALTH  - .Turia-Hetion  of  Board  of  Health  to  protect  city  water 
sural*  froci  pollution  by  city  sewer,  Jefferson  City, 
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tuts  health  o>rd£»l  .*r, 

The  tete  “card  of  ie  1th  of  'leaeuri, 

Tefferscn  City,  * la  «*ri. 


f 


Deer  Mr: 


A request  fur  nn  • ply  ion  urn  ar  date  of  October  3*  1133  bns 
been  received  froa  you,  sue'  request  be  lair  la  the  following  terns: 

"I  wish  to  be  advised  eoaee raing  fc..is  department's  power 
In  a natter  level  vit.g  l e purity  ef  a city  water  supply. 

■ t the  present  tine,  Jefferson  City  is  served  by  e eater  plant 
•nleh  la  owned  by  the  Capital  ity  Jeter  Jcapeny,  a private 
eoryoratioii.  mis  plant  has  ae  Its  scstree  of  euppl.-  the 
lasouri  River,  hater  fro®  tile  river  ie  coagulated,  nitertd, 
chlorinated  and  subsequently  delivwed  to  the  city  distribution 
syeten.  The  Intake  1 located  upstream  fron  tie  present  newer 
out  Jets  of  tlte  oity  and  baa  beer.  at  this  location  since  aOwO  . 

The  city  no*  proposes  to  sewer  a heretofore  un&eearea  aroe  and 
to  dieoi.arge  t.  Is  Mra^  into  the  Isa  our  1 niter  at  a point 
approx  Lately  2000  feet  above  the  water  works  Intake.  T is 
department  Is  or  the  oplaioc  that  l.«  discharge  of  sewage  Into 
the  river  will  const ltute  a potential  iceaaoe  to  the  sanitary 
quality  of  tt;e  eater  supply,  if  the  water  works  Intake  is  alio  ve- 
to remain  in  ita  present  lac st Ion. 

The  City  f Jeffers.  < city  contends  the  , since  tala  propoeed 
outfall  follow*  the  nor.ial  drainage,  it  is  the  water  company's 
duty  to  el  trier  .novo  its  intake  or  to  pay  the  cost  of  piping  the 
aewti;*  to  a point  below  the  intake.  Tne  water  eonpany  contends 
theft,  sinoe  its  intake  has  been  at  its  prase at  location  for  45 
years  and  since  It  will  be  difficult  to  move,  it  la  the  city's 
duty  t . pipe  the  sewage  below  tae  intake. 

Mil  you  please  advise  us  specifically  on  t«  following  questions t 

(1)  'hat  power  does  the  tete  ,«>ard  of  kaolin  h&ve  in  preventing 
this  hnaaru'. 

(2)  If  the  tete  loerd  of  Health  has  ligal  power  to  prevent  this 
nazarn,  weald  it  be  exercised  in  prohibiting  t • city  froa  Installing 
the  sewer  or  eould  It  be  exercised  in  forcing  tfc*  water  oaapeny  to 
'<ovw  its  intake  or  pipe  the  sewage  fallow  t .*  i stoke* 

(3)  If  the  lets  r'oard  of  ealth  has  legal  poser  to  prevent  t,-.e 
hazard , what  prosed ore  should  be  fc 1 lowed  in  exercising  this  power' 
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'"or  your  information,  we  are  enclosing  copies  of  this  depart- 
ments Regulations  ©warning  tho  installation,  xtaralon,  and 
Operation  of  ublic  . ater  upplles  and  Regulations  .lovernln^ 
the  Installation,  xto  eion  *\nd  peratlon  of  nubile  overage 

yeteae,” 


I. 


r&t  :■  jwV io,  •■  — ! ■ ■-•  o i ;•<•• 

;’he  tate  of  is sour i has  a right,  under  the  poilee  power,  to  protest 
It#  inhabitants  by  regulating  tba  water  supply  of  its  navigable  rivers.  The 
Supreme  Court  of  trie  Halted  bates  in  the  case  of  Hudson  county  atar  Co,  v, 
charter,  209  0-  3,  349*  3^  1>*  *d.  &23  (l^OC)  enunciated  Its  doetrlne  aa 
follows ! 


"*  * *lt  is  recognized  that  the  state,  as  ^uasi-eo  weigh 
and  representative  of  the  interests  of  the  public,  has  a standing 
in  court  to  protect  t e atmosphere,  toe  w- ter,  and  the  forests 
within  its  territory,  irreepeetive  of  the  aeeent  or  dissent  of 
the  private  ow  .ers  of  the  land  most  immediately  concerned. 

Ksnaaa  v,  Colorado,  ltf)  U.  . 12$,  I4I,  I42,  46  L,  ad.  030,  044. 

045,  22  up,  St,  Hep,  $$2,  s.  c.  2o6  0,  S,  46,  99,  J1  L.ed.  9$b, 

975 * 27  sup,  Ct,  ^ep,  &55j  Georgia  v,  Tennessee  'Copper  Co,, 

206  U,  3.  230,  236,  51  L.  ed,  103s,  1044,  *7  sup.  Ct.  Rep, 

Revised  tatutas  of  Mlaaourl  of  1929,  coat ion  901$,  provides  in  part 
•s  follows: 

"It  s al  1 be  the  duty  of  the  state  board  of  health  to  safeguard 
the  health  of  the  people  in  the  state,  counties,  cities,  villages 
and  towns.  It  shell  make  a study  of  the  oauaes  and  prevm  tlon 
of  c lessees  and  shall  hove  full  powar  and  authority  to  make  sueh 
rules  and  regulation*  as  will  prevent  tie  entrance  of  infeetlous, 
contagious,  com  uni  cable  or  dangerous  diseases  into  the  state,1* 

action  902 cj  provides  in  part  as  follows) 

"All  rules  and  regulations  authorized  and  made  by  the  state  board 
of  health  in  accordance  with  this  c apter  shall  curarsede  aa  to 
those  matters  to  which  this  article  relates,  all  local  ordinances, 
rules  and  regulations  and  shall  be  observed  throughout  the  stete 
and  enforced  by  all  local  and  state  health  authorities." 

Under  tbe  power  given  to  the  Stete  Board  of  Health  under  the  two 
statutes  Juft  died  the  Hoard  has  adopted  certain  rule*  these  being  contained 
in  Missouri  ublic  eelth  Manual  ,'OOk  V - ar.lt ary  ;;©de  - Hart  V of  which  ia 
entitled  "Regulation*  Governing  the  installation,  xtension,  end  paration 
of  u elite  average  Systems !t  which  provides  in  effeet  that  no  new  sewer  system 
shall  be  constructed  or  put  in  op  vat  ion  without  the  owner  thereof  first 
securing  the  approval  of  the  Beard  of  ublic  sal th  therefor,  and  Part  VI 
of  which  ia  entitled  "Re  uletlona  Governing  the  Installation,  xtenaion  and 
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Operation  of  ubllc  awr  implies  which  enact  substantially  the  uw  regula- 
tions aa  to  an/  nUnsrka  supplying  tho'  public  witn  vtttr.  act  loo  1 of 
both  rart  v and  Part  vi  includes  cities  within  th*  definition  of  owner. 

7b*  an it ary  Cod*  Juat  referred  to  would  prevent  nap  change  of  the  atatua 
quo  with  reaped  to  the  Jefferson  City  eater  supply  and  aaear  ay.- teen  without 
th*  Approval  of  the  ::oerd  of  Health,  end  would  give  th*  board  of  Health  juris* 
diction  to  prevent  any  disturb* nee  of  t;  e statu*  quo  which  might  be  thr*at*n*d, 
and  auah  preventative  action  could  be  taken  by  an  Injunctive  proceeding  in 
th*  Circuit  Court,  provided  the  Board  of  Haalth  under  th*  statutes  b d Juris- 
diction end  power  to  trooulgat#  the  regulations  in  the  unitary  Coda  above 
raf erred  to. 

Tho  only  ob*teole  in  the  woy  of  auah  jurisdiction  would  be  action 
3O34  of  the  Revised  tatutss  of  visa curl  of  13*3  which  providea  as  follows: 

"Nothing  In  thl.  article  shall  * uply  to  the  uunlclpal  water 
supply  In  cities  in  which  a e one tan t supervision  of  the  said 
city  water  sup  ly  to  insure  a safe  quality  of  water  dispensed 
Is  conducted  by  or  Is  acceptable  to  th*  city  department  of 
health  of  that  city." 

If  section  3034  rmovee  from  the  Jurisdiction  of  the  oard  of  Health  all 
municipal  water  applies  which  are  Inspected  to  th*  satisfaction  of  city 
authorities,  as  in  action  9G34  provided,  then  action  3034  would  prevent  the 
Hoard  of  Health  from  interfering  in  any  way  or  as tuning  any  jurisdiction  over 
the  water  supply  of  Jefferson  City,  bee  use  then  nothing  in  Article  I of 
Chapter  yd  of  the  Revised  tatute  of  13^ 3>  rroa  which  article  alone  the 
Board  of  Health  derives  its  powers,  would  authorize  any  action  by  the  Board 
of  Health. 

action  3034  «es  enacted  in  1313  ha  one  of  five  seat Ions  constituting 
Laws  of  1313t  P*S*  370,  thi  whole  of  uoeb  snoot.  ent  now  being  found  aa  Revised 
statutes  of  13, :3,  actions  9031-903%  inelualve.  heae  sections  deal  with  a 
particular  aohene  for  analysing  water  sup  .lies,  and  it  might  well  be  held  by 
a court  that  action  3074  in  exempting  certain  municipal  water  supplies  from 
the  Jurisdiction  of  the  Hoard  of  Health  was  not  intending  to  exempt  them  from 
tb*  geuaml  Jurisdiction  of  th*  Board  of  Health  as  defined  in  ^eetlon  }ul) 
above  quoted,  which  was  enacted  aa  leas  of  1313 1 peg*  372* 

A further  argument  to  th*  a ana  affect  la  found  in  the  feet  that  before 
1313  two  statutes  prohibited  the  State  Hoard  of  Health  from  interference  with 
cities,  such  sections  being  Revised  tatutes  of  1303,  action  o6£2  and  6653, 
which  provided  aw  follows: 

" aa.  2.  Rules  of  board  net  binding,  whan.  * - No  rule  or 
regulation  adopted  by  this  board  shell  be  legal  or  binding  which 
shall  conflict  with  any  lac  of  tie  atate,  cr  any  ordinance  of 
any  municipality  or  town  in  tha  state." 

"Jet.  bto53»  It#  powers  and  duties.  - - The  state  bo  rd  of  health 
shall  have  gen are 1 supervision  over  the  health  and  sanitary  in- 
terests of  tho  citizens  of  the  atate.  It  shell  be  their  duty  to 
reoonraen  to  the  general  ease  bly  of  th*  state  such  lews  ee  they 
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qhj  deoii)  necessary  tc  improve  and  advance  the  sanitary  con- 
dition of  the  state;  to  reoomu^ad  to  the  municipal  authorities 
of  any  city,  «:r  to  the  county  courts  of  «ny  county,  the  adoption 
of  any  rules  that  they  say  dees  else  or  expedient  for  the  pro- 
tect ion  end  creaearwatlon  of  the  health  of  the  citizea  thereof.1* 

eld  action  6653  wee  repealed  end  superseded  by  Revised  tetutee  . issourl 
1 $$ , action  9013 1 above  quoted,  end  action  b&2  of  the  I909  statutes  cae 
repealed  at  the  oame  time,  theas  changes  having  been  node  by  Lews  of  I919 
page  372,  so  it  ae*  a to  hues  bee  the  Intent  of  the  1919  General  seexbly 
tc  extend  the  Jurla&ietion  of  the  Mate  I>oard  of  Health  to  oltioe.  Aside 
from  these  technical  considerations,  it  would  be  unthinkable  that  there  should 
be  no  power  to  protect  the  Inhabitants  of  e city  from  being  exposed  tc  the 
dnngers  of  drinking  polluted  water,  and  the  tat*  Beard  of  Health  la  the  only 
state  Instrumentality  created  by  statute  Which  could  have  the  power  to  prevent 
such  an  evil. 

/.nether  possible  argument  In  favor  of  the  power  of  the  tate  soard 
of  health  to  prevent  such  evil  might  be  In  e construction  of  the  phrase 
'municipal  water  supply*  in  action  9034  as  meaning  water  supply  owned  by 
e city  which  would  not  bo  an  unreason able  construction,  and  since  the  Jefferson 
City  waterworks  is  not  publicly  owned.  It  wuld  not  fall  within  wet  ion  9034. 

urtherorw,  the  upraise  Court  of  thic  etato  has  adopted  en  attitude  of  liberal 
construction  toward  the  powers  of  the  tate  Board  of  Health.  Thus,  In  the 
ease  of  Mate  ox  rel  Horton  v.  Clerk,  9 ®e  2d,  &33  (1^2o)  the  "lourt  said: 

* * * *it  1«  * whole some  and  v-ll-recognized  rule  of  lew  that 
powers  conferred  upon  boards  of  health  to  enable  them  effec- 
tually to  perform  their  Important  functions  In  safeguarding 
the  public  health  should  receive  a liberal  construction. 

29  C*?  J,  so.  30,  p,  24*,  also  section  p.  243*  ■ Mle  boards 

of  this  Oheractor  cannot  act  arbitrarily,  or  without  substantial 
evidence  (state  ax  rwl.  v.  Acock,  20b  Uo.  550,  loo.  eit.  55^» 

105  3,  v.  270,  121  a®,  St*  Rap.  boi ) , yet,  when  any  set,  re- 
quiring the  exercise  of  Judgment  end  the  <*±iployw  t of  discretion, 
is  within  the  scope  of  the  exercise  of  a reasonable  discretion. 

It  will  not  be  Interfered  with."  ( ) B,  I,  2d,  63ft)* 

For  the  above  reason  , It  Is  our  opinion  that  wet Ion  9034  woul-  not 
prrvett  the  Mats  Board  of  Health  from  taking  Jurisdiction  to  prevent  the 
threatened  danger,  end  thM  juch  Board  of  Health  would  have  power  and  authority 
to  prevent  etch  three tan ed  evil  by  either  requiring  the  water  company  to  move 
its  Intake  before  the  new  sewer  system  Is  put  in  operation,  or  by  requiring 
the  new  sewwr  system  to  have  its  outlet  at  some  place  where  it  » 111  not  in- 
juriously affect  the  water  at  the  present  Intake  of  the  water  company. 

11. 


vhat  oRr&r*  n pll  m mis 


la  has  bean  demonstrated  above,  the  Mete  Board  of  Health  ae  a matter 
of  power  and  jurisdiction  eould  either  under  It*  regul  tlons  In  the  an It ary 
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Cod©  aart  under  its  gen  are!  pa*m  refuse  to  approve  an  outlet  for  the  sever 
eye  tec.  above  the  water  Intake , «r  cculd  prohibit  the  eater  company  front 
using  lit  preset' t intske  if  the  proposed  sewer  outlet  is  approved.  The 
re«aeining  pert  of  this  opinion  will  deal  with  the  right#  of  the  port  lee 
apart  from  the  jurisdiction  of  the  tote  Board  of  Health,  In  the  controlling 
statute  it  Is  provided  thnii  "public  severs  shall  be  established  along  the 
principal  courses  of  drainage"  which  prevision,  being  a part  of  Revised 
Stfctuteis" of ' 1 ) , eetYon  Iw//, , -’ov«rns  cities  of  the  second  decs,  and  the 
same  provision  Is  found  in  action  &022  dealing  «ith  cities  of  the  third 
ola«»,  and  ;.-lnoe  according  to  your  request  for  an  opinion  the  contemplated 
sewer  follows  the  natural  drainage  course  it  would  ae^a  that  Jefferson  City 
would  be  directed  by  statute  to  place  its  outlet  wfce re  it  is  now  planning 
to  place  it. 

owavar , even  a oity  cannot  discharge  its  sewage  so  as  to  da; .age 
the  land  of  a lower  riparian  owner.  The  rule  of  the  .supreme  Court  of  Missouri 
is  sell  stated  in  the  e^ae  of  Joplin  Consolidated  rising  fo.  v.  City  of  Joplin, 
1^4  Vo,  123,  27  ..  w.  406  (1634)  wharf:  the  court,  at  psge  135,  ealdi 

*Tfce  proprietor  of  land  through  whleh  a stre  m flows  can  not 
insist  that  the  water  shall  cotsm  to  his  in  the  natural  pur#  state, 
f!e  auot  submit,  and  that,  too,  without  cocpenaatlcn,  to  the  reason- 
able use  of  It  by  the  upper  proprietors;  he  mat  submit  to 

the  natural  wash  and  drainage  coming  frees  towns  and  cities.  But 
a city  has  no  right  tc  gather  its  sewage  together  and  east  It  Into 
a strewn  so  as  to  Injure  the  lower  proprietor,  for  damsges  thus 
sustained,  the  lower  proprietor  will  have  an  action,  end  in  many 
instances  injunctive  relief.  Proprietors  of  ocks,  etc.  v,  Lowell , 

7 Tray  223;  iaskell  v.  Rev  Bedford,  loo  Mass.  200;  vale  Ills 
T.  Vaanua,  63  h.  H,  IJb;  Chaps'.aa  v*  ocher ter,  110  V.  Y.  373 1 
Lewis  on  i'ainant  Domain,  section  09.  The  author  just  me  aliened 
says:  'But  we  sea  nc  reaacn  why  this  could  not  be  done  if  authorised 
by  1 as  end  covenant  ion  was  made  for  teicin  the  right  to  pure  water.* 

action  1)41,  Revised  tatutas,  1073,  p^'ovidea: 

* ubllo  sewers  shell  be  established  along  the  principal  courses 
of  drain , at  fcuck  times,  to  such  extant,  of  such  dissensions 
and  under  sue h regulations  as  may  be  provided  by  ordinance.*  And 
other  (tactions  give  the  oity  tmpX*  power  to  condemn  private  property 
for  sewer  purposes,  the  compensation  tc  be  ascertained  by  five 
freeholders  to  be  appointed  by  the  mayor,  sees,  1)24  and  1)44* 

The  fair,  and,  wa  think,  clear,  implication  of  the  language  used 
in  section  1)41  is  that  the  principal  courses  of  drainage  may  be 
used  for  sewer  purposes,  until  aswers  are  constructed  along  the 
sae.  indeed,  these  course*  of  drainage  constitute  the  only  re- 
ceptacles for  aueh  matter,  c-e,  therefore,  hold  that  the  city  of 
Joplin  has  the  right  and  power  to  construct  the  public  sewer  in 
question  so  that  It  will  dlsenarge  it*  contents  into  Joplin  creek, 
whether  the  oity  sen  do  this  so  as  to  create  a public  nuisance  wa 
need  not  inquire,  for  in  our  opinion  the  evidence  a&kea  out  no  such 
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e uese.  It  (to es , hcever , X&n&  to  show  that  the  plaintiff's 
lands  mill  be  djt  aged  by  the  discharge  of  th*  ewer  matter 
into  the  creek.  nether  this  damage  would  amount  to  the  taking 
of  private  property  for  public  use  is  not  important  to  inquire; 
for  our  sons 1 1 button  declares  that  private  property  shall  not  be 
ta.  en  or  damaged  without  Just  0004-6  neat  ion.  If  the  discharge 
of  the  sever  matter  Into  the  creek  will  decrease  the  value  of 
the  plaintiffs  land  through  which  the  creek  runs,  then  the 
daasnge  thus  done  la  clearly  within  the  c cost 1 tut Iona  1 provision, 
and  the  pl« intiff  suet  have  o<aapensetioa  therefor.  Yen  De  Vere  v. 
Kansas  City,  I07  Mo,  64."  (Iii4  Mo,  135) 

To  tbs  same  affect  see  bmith  v.  City  of  t>acalie,  15k  p.:o,  d03,  55  S,  *,  907 

(10^9)  wherein  the  court  at  page  3^2  said: 

"The  fact  thrt  severs  are  necessary  to  e city  and  that  the  statute 
direct®  that  they  ehall  follow  as  nearly  as  practicable  the  natural 
drainage  of  the  country,  afford  no  Justification  to  the  action  of 
a city  in  emptying  its  sewers  on  the  land  of  an  individual  to  hla 
damage.  Cur  Constitution  declares  that  private  property  shall 
not  be  taken  or  damaged  without  pa  extent  of  Just  cusp  enaction.  The 
Legislature  therefore  could  not,  if  It  so  intended,  confer  authority 
on  a city  te  injure  private  property  for  the  public  good  » 1 thout 
first  paying  the  damage . :ut  subject  to  this  qualification,  private 
interest  wutt  yield  to  the  public  good.  If  it  is  a public  necessity 
that  the  plaintiff's  land  be  taken  or  damaged  in  order  to  dispose  of 
the  sewage  of  the  defendant  city,  it  nay  be  so  condemned  according 
to  law,  but  the  city  raist  first  pay  him  the  Just  compensation." 

Likewise,  in  city  of  Tape  Girardeau  v.  Buna,  314  mo.  430,  204  r,  471  (19^6) 

the  Court  at  page  4’^-  **id! 

"In  other  words,  if  the  city  does  not  cause  the  waters  of  Cape 
La  Croix  Creek  to  be  polluted  beyonc*  the  extent  of  their  pollution 
from  the  naturnl  wash  and  drainage  easing  from  the  city  and  upper 
proprietors  before  the  opening  cf  the  sewer  system,  or  to  be  ren- 
dered sore  unfit  for  use  than  such  waters  were  prior  to  the  cons trac- 
tion of  the  sewer,  appellants  have  no  lawful  els  in  for  compensation 
or  damages,  /aple  evidence  was  offered  at  the  trial  tending  to 
show  that  the  waters  of  the  creek  were  polluted  and  contaminated 
by  reason  of  the  natural  wash  and  drainage  from  its  watershed  from 
slaughter  houses,  open  cesspool. ri  and  street  or  gutter  drainage, 
before  the  construction  nd  operation  of  the  proposed  sewer  system. 

On  the  other  hand,  however,  the  city  must  respond  In  das&sges  in  the 
event  that  its  use  of  the  creek  so  pollutes  the  waters  thereof  es 
to  ren  er  the  same  ore  unfit  for  use  than  they  were  prior  to  the 
construction  ^ad  operation  of  the  sewer  system,  or  eo  pollutes  the 
stream  as  to  deprive  the  appellants  of  the  uses  of  tne  water  they 
would  otherwise  reas  nobly  enjoy.  This  principle  le  reeosxlsed 
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In  Joplin  oneoli doted  < Inin-?  o.  V.  City  of  Joplin,  supra, 
wherein  no  Hold:  *0et  a city  h*s  no  ri*ht  to  gather  tu  sewage 
together  rnd  out  it  into  o Sirota,  so  on  to  injure  the  lonor 
proprietor.  Tor  dsn  *#■  thus  sustained,  the  lonor  proprietor  will 
hors  iin  not  ion.” 

‘Ten  the  above  oesee  it  is  Apparent  that  tho  city  ennnot  olala  tho 
protes  t loti  of  tho  statute  direst  Urn  It  to  kttt  its  severs  follow  to  ns  torsi 
courses  of  drains#*  so  so  to  roll see  itself  from  paying  lover  riparian  land- 
holders "ho  have  boo;  da.  egeu,  to  that  probably  tbs  oatar  ouap  ny  would  have 
a ro  *oy  at  lav  against  tho  oity  for  tho  azpewae  involved  In  moving  Its  In- 
take if  the  B&erd  of  "«alth  approves  the  proposed  sever  cons  tract  tor.,  and 
because  suoh  rose  y exists  and  because  tho  Board  of  ealth  would  h v*  power 
to  make  whatever  bin  of  order  would  soon  to  it  nest  proper,  and  especially 
sines  tho  '*oar-‘  of  'ieelth  eould  withhold  approval  of  t..e  propose  nov  sever 
system,  the  it  wight  bo  aatirely  proper  for  the  tat*  Board  of  nealth  either 
to  withhold  approval  of  the  proposed  sever  ay  stew,  end  only  to  approve  a 
•ever  syste.-n  which  did  not  prejudice  t:*e  .resa.t  water  ea*psny*e  Intake,  or 
to  approve  tho  present  wooer  system  on  tho  o&n.  ;tlon  that  tho  olty  pay  dawagee 
to  tbs  vator  s&wpsny,  1,  o.  the  a. oust  necessary  for  ire  estsbll  haent  of  a 
new  intake  obevo  tho  pro.,  coed  sever  cutlet,  )cr  an  adairubla  coilaoi  ton  of 
authorities  deoil n > with  the  ri^fatu  of  lower  ri pari bn  owner a against  pollution 
see  the  brief  for  the  '.tats  of  issuer l In  the  ease  of  Uicarl  v.  Illinois, 

.-O0  U.  436,  }0  1,  ed.  yfZ  The  u prows  Court  of  toe  united  tat  as 

in  the  ossa  of  Darling  v.  evport  ava,  249  U.  s*  34<>»  b 1.  ed,  759  {13IJ1 
evens  In  conflict  with  the  u;rea*  .'curt  of  i.souri  tout,  of  arune,  the  1 lss  url 
rule  eould  oven,  the  prose.. t situation,  sad  In  »ny  *W.*t  L*r ling  v,  rewpert 
* 8*rt>  wight  bo  distinguished  on  tho  ground  that  tue  polluted  area  was  a pert  of 
the  ocean  and  net  a fresh  water  stress*. 

For  the  reason,  above  stated  it  la  our  oeneluslon  (1)  that  the  tats 
Boerd  of  :->-eltb  h^a  Jurisdiction  to  prevent  the  threatened  ha  sard,  (2)  that 
this  power  could  be  exorcised  by  withholding  approval  of  the  proposed  sower 
eystoa  or  by  odder  ins  the  water  ecsipaty  ta  wove  Its  lateke  la  the  event  the 
proposed  aeeer  sy«  tecs  is  approved,  or  In  wak  ing  approval  of  ln«  proposed  sowar 
aysten  son  missel  uf  cu  the  city  paying  the  coat  to  the  water  company  of 
soviet  the  intake,  the  letter  alternative  a seals*  nest  in  accordance  with  the 
lew  of  this  stats,  and  (3)  that  tbe  proper  ns  tbod  or  exarelvlng  Its  power 
would  be  far  the  let#  Board  of  let 1th  te  wake  appropriate  orders  is  conformity 
with  its  dec i tlon,  and  if  sued  orders  ere  not  obeyed  by  imtituUng  prooeeding* 
in  equity  is  the  Circuit  ourt  to  prevent  suoh  aca-eoapllooe  with  its  orders. 

fours  very  truly, 

i,DRA*w  .1,  klLLjJi 
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TAXATION: 


Construction  of  the  word  "destruction1'  as  used  In 
Section  9963b,  p.  448,  Laws  of  Ulssouxl  1933. 


Hon.  P.  b.  voHaney 
Couimel  Insur  uce  Department 
Jefferson  City,  Missouri 


y Dear  ;/r.  Mchaftey: 

e acknowledge  reoelpt  of  your  recent  re<;u  st  for 
an  opinion  of  this  office  upon  the  following  matter: 

•In  the  course  of  our  duties  we  t* awe  been 
ret  ueeted  to  rule  on  the  construction  of 
section  9963b  Revised  Statutes  of  1939, 
as  amended  in  1933  (see  laws  of  ulr  ourl, 

133,  page  446}  with  reference  to  the  mean- 
ing of  the  oru  'destruction'  as  used  in 
said  iectlon. 

It  appears  to  be  the  opinion  of  some  legal 
experts  that  a Id  .action  applies  only 
when  nere  has  been  a total  destruction  of 
the  premises  referred  to  In  said  Section 
by  fire,  windstorm  or  tornado,  other  legal 
experts  contend  tiv  t said  section  applies 
to  small  cl' las  for  losr  or  am&ge  to 
buildings,  regardles  as  to  whether  the 
building  w s totally  destroyed  or  not. 

ie  therefore,  would  like  your  opinion  as 
to  the  m anlng  of  th«  word  'destruction* 
with  reference  as  to  whether  It  me; ns  a 
partial  or  total  destruction,  or  any  other 
meaning  whioh  you  oore  to  at  rlbute  to  the 
word  as  It  Is  used  In  suld  faction  of  the 
statutes.  * 

.e  shell  first  refer  to  the  pertinent  p rts  of  action 

9963b  as  found  on  p.  ge  44c,  Laws  of  Mss,  uri  1933,  w let  Tf-'*ds 

as  follow!  : 


Hon.  P.  s.  Mohaaey 


-3- 


Movenber  32,  1953 


4 la  tilt  event  of  the  destruction  by  fire,  ■ ind- 
s torn  or  tornado  of  any  permanent  buildings’1  * * 
situate  upon  any  land  * • ‘which  * * 'at  the 
tirae  of  destruction  were  situ?  te  upon  any  land 

* * * against  whioi  taxes  were  then  levied  and 
assessed  and  was  so  situ?  te  it  the  time  of  such 
levy  and  asses  raent,  the  lien  of  such  taxes  shnll 
attach  o ana  folios  any  Insurance  thr-.t  may  be 
upon  said  property  at  the  tine  of  Its  destruction, 

* * • Provided  however.  If  in  the  opinion  of  the 
county  collector  the  destruction  of  such  building 

* * 'will  net  prejudice  the  collect Ion  of  such 
tf-xes,"  * * the  county  coll  color  shall  be  authorized 
in  writing*  * *to  waive  and  release  the  lien  by 
this  section  given.*  * * the  assured*  * ‘making 
claim  for  loss*  * ‘shall  file  with  such  company 

a statement  froa  the  coll  «o  tor*  * ‘In  writing, 

* * * that  there  are  no  taxes  against  s< Id  build- 
ings * *or  that  taxes  exist  against  the  same  and 
the  amount  tnd  description  thereof,  and  whether 
or  not  such  lien  Is  waived*  • •• 

1. 


OSPIHI riOMa  OP  ■ 0ESTRUCTICI, • 

In  turning  to  Corpus  Juris  we  find  this  definition  of 
the  word  ‘Destruction1' : 

"Destruction.  #hile  the  te*a  ordinarily  means 
breaking  up  In  pur  s,  demolition,  pul 1 1 ng  down, 
it  neeu  not  a.c  ssarlly  be  so  construe  • • 

In  ballenLlne's  La.  Dictionary  ie  find  the  following: 

" destruction.  The  word  la  some  tines  synonymous 
with  the  word  loss.* 

Shile  alien tine  does  not  contain  any  interpretation  of 

the  phi*  Be  "partial  destruction,"  it  does  recognize  the  tern 
‘total  destruction". 

II. 

RUb---  or  CuhuT  UC  i low  ».  IHX  coia 

31  aRATlOl  OF  PORPO  id  OF  ACT. 


Now  it  is  a familiar  rule  that  in  construing  any  statute 


Hon.  P.  B.  Kc  ijney 
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the  terms  thereof  shall  b applied  In  their  usual  and  ordinary 
sense  and  that  the  entire  statute  should  be  considered  in  giving 
efect  to  any  part  or  portion  thereof.  It  Is  likewise  true  th^t 
tj  e conditions  under  which  the  ot  « s passed  and  the  purpose  for 
wnlch  It  *-as  passed  are  to  be  considered  In  giving  effect  to  the 
statute,  ae  stated  in  the  case  of  Louisiana  ^ur ctu.se  c mpony  vs. 
.jcftnurmaoher,  lbl  Mo.  pp.  601,  l.c.  60h : 

aIt  le  a familiar  canon  of  construction  of 
statutes  that  the  conditions  under  which  the 
statute  was  enacted,  nd  the  purpose  to  be  secured 
by  It,  should  always  be  kept  In  view  In  determin- 
ing what  the  legislature  me  .nt  by  the  language 
used  in  the  statute,  • • 

Keeping  these  rules  In  mind  and  looking  to  the  history  of 
the  statutes,  we  find  it  was  passed  during  a period  of  severe 
financial  stress,  at  a time  when  the  collection  of  state,  county  and 
municipal  taxes  was  at  a very  low  ebb,  resulting  in  these  govern- 
mental agencies  belat:  without  sufficient  funds  to  meet  the  n>c>  s-~ry 
expenses  of  government.  It  would  seem  th  t the  purpose  with  which 
the  law  was  enacted  was  to  insure  a prompt  payment  of  taxes  as 
well  as  to  Insure  their  ultimate  payment. 

In  this  statute.  It  Is  apparent  th  t the  Interpretation 
which  Is  to  b given  the  word  ■‘abstraction4  will  determine  whether 
or  not  the  statute  promotes  and  fulfills  the  purpo  e for  vfaioh  it 
w a enacted,  as  it  appears  th  t no  lien  exists  exoept  In  the  case 
of  & * abstraction"  of  the  improvements,  if  the  loss  did  not  con- 
stitute a "destruction",  no  lien  would  exist.  Accordingly,  if  a 
strict  and  narrow  definition  Is  given  to  the  word  "destruction* 
the  coll  otton  of  tax-  s suay  be  seriously  retarded.  Ve  fin  . In  the 
case  of  Rogers  vs.  nation;. 1 Council,  173  ko,  *pp.  71  , l.c.  72o, 
the  foil awing  statement* 

*"  * * In  declaring  the  sense  of  a statute,  the 
court  shauld  effectuate  its  obvious  Intent  in 
favor  of  remedial  justice  rather  than  infringe 
Its  spirit  by  & narrow  and  technical  construction. 

• I e i 


Accordingly,  in  order  to  effectuate  the  purpose  for  which  the  statute 
was  en  oted,  It  is  our  opinion  th  t the  word  "destruction*  In  the 
subject  statute  1 e used  in  the  sense  referred  to  in  hallentlne's 
Lav  Dictionary  herein  referred  to  as  being  a "loss,"  and  that  the 
lien  exists  for  a loss  whether  total  or  partial. 


Hon.  i . B.  Mo  a ney 


November  23,  1933 


111. 

BIBKHAL  COMfiTRUCrlOK  C(-KBI  ;TE  T 

1TH  MUR  T V6.  rw,r  . 

Ttla  construction  Is  la  accord  s-lth  the  dcolslon  of  the 
■.t, Louis  Court  of  Appeals  in  the  case  of  Morey  ve.  Feltz,  lb?  Mo. 
App.  6i>C.  In  this  care  the  court  w^s  called  upon  to  Interpret  a 
clause  In  a lease  exempting  oef indent  from  the  payment  of  .’uoney 
rent  "In  case  of  overflow  or  destruction  by  water '•  fter  consider 
lag  the  phruee  "overflow*  the  court  trikes  up  for  discussion  th  * 
clause  "destruction  by  wuter,"  1.  c.  863: 

■'  • "And  we  think  that  the  expression,  "des- 
truction by  water,"  should  be  held  to  cover 
an  actual  destruction  of  crops  upon  the  pre- 
mises by  w ter,  though  It  be  by  water  accumulat- 
ing fron  excessive  rainfall;  and  that  there- 
fore the  jury  should  be  instructed  th?t  plaintiff 
cannot  recover  cash  rent  for  land,  if  any,  upon 
w.  lch  defendant’s  orop  of  oats  was  wholly  ox 
purtlallj  destroyed  by  water  accumulating-  ■ nd 
sv.no lug  upon  suohAanfi. * * *■ 

IV. 

LIBERAL  CMSTflTiCTlOC  H'i'ES  STATl'TS 
tORK  ABL1B 


In  order  to  clarify  our  position  In  reference  to  this 
law,  we  wish  to  sake  one  furth.r  obeerv  tlon.  As  h retofore  stated, 
it  is  i.  familiar  rule  that  In  construing  any  statute  the  four 
corners  of  the  law  should  be  considered  and  th  erne  c ns trued  to- 
gether. If  & strict  or  technical  definition  ex  construction  la  to 
be  given  to  th^  word  'd  e true tlon"  ns  used  in  this  law,  every 
county  collector  will  be  required  to  first,  judicially  determine 
whetaer  or  not  the  loss  la  of  such  a nature  as  will  give  rise  to 
a lien  on  behalf  of  the  state  and  second,  If  a lien  exists  for® 
an  o lnlon  ae  to  whether  or  nut  such  lore  will  jeopardize  the 
ooll'  ctlon  of  taxes  levied  nd  aase  sed.  In  making  th*.  flret  deter- 
mination, we  oug>  est  that  If  the  collector  erroneously  decides  that 
there  is  no  lien  for  the  lose  he  would  be  responsible  on  his  bond 
for  the  coll cO tlon  of  the  taxes  In  the  event  they  were  not  recovered, 
ffhile  If  he  erroneously  determines  a lien  to  exist  on  the  Insurance 
Money  when  In  fact  the  loss  did  not  amount  to  a "destruction"  within 
Its  technical  definition,  he  ral^ht  eubj<  ct  himself  to  a lav  suit 
to  sustain  his  judgment.  However,  In  respect  to  the  second  deter- 
mination which  he  is  to  make  &e  f.bove  stated,  we  direct  your  attention 
to  tills  proviso  in  section  1933b: 
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"i’ruvidau  however,  that  If  In  the  o lnl  n of  the 
county  collector,  th-  destruction  of  such  build- 
lug*  * "will  n.  t prejudice  the  oolleetlon  of  snob 
taxes*  * * the  county  collector  shall  be  auth  rl?ed 
• • *to  valve  and  release  the  lien  by  tnlc  section 
given. * 

By  reason  of  this  clause  the  county  collector  may  valve  the 
tax  If  he  feels  that  th  collection  of  the  tax  has  not  been  jeocerdtz- 
ed  by  the  "destruction.*  .e  cannot  believe  that  the  legislature 
intended  to  place  up^n  the  collector  this  double  responsibility,  or 
the  duty  of  judicially  determining  In  each  o<*se  whether  or  not  any 
lien  existed  on  the  insurance  money.  It  Is  atuoh  more  logical  to  give 
full  effeoi  tc  the  above  quoted  proviso.  This  can  only  be  given 
by  considering  any  loss  in  "destruction*  within  this  s otlon. 

This  ie  an  elastic  prevision,  m ant  to  protect  the  collect- 
or and  to  period t & practical  application  of  this  law.  If  the  loss 
is  ne  llglble  the  collection  of  the  taxes  could  not  be  jeopardized. 

It  * s intended  that  the  oolite tor  should  waive  the  lien  given  In 
such  case.  The  only  sensible  application  that  can  be  made  of  this 
la  Is  for  the  collector  to  waive  the  lien  for  the  tuxes  when  the 
a...  unt  of  the  loss  Is  small  or  Inccnseouential.  It  la  difficult 
tu  conceive  that  a five,  ten  or  twenty-five  dollar  loss  would 
jeopard lee  the  payment  of  taxes  un^er  any  circumstances.  If  course, 
this  Is  a natter  for  each  collector  to  determine  and  upon  which  he 
should  exercise  his  best  judgment. 


V. 

COHCLdhlUH. 

In  view  of  the  foregoing  It  Is  the  o iulon  of  thlB  office 
that  "destruction*  as  used  in  section  63b,  page  448,  La  ft  of  «o. 
1933,  Is  synonymous  with  the  word  *1  su •*  no  that  the  lien  for  taxes 
exist  for  ny  loss  whether  partial  or  total. 


Respectfully  submitted, 


Ai  r n Vi’D : 


KAH  T U.  tALTS’-R,  JR. 

Assistant  Attorney  General. 


Attorney  General. 
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interest  compounded  on  eounty  achujl  mortgages  not 
to  be  cancelled  by  county  court* 


bon,  .1.  b*  ’c  Juffln 
'Tosecuting  Attorney 
T*arrcrce  ounty 
’t.  Vnr  on,  '’iepourl 


ce»  r 'r . t©  Guf f 5 n : 

T 1r  if  to  ■•eknowledge  your  letter  wherein  you  request 
an  opinion  relative  to  the  following  facte* 

"A  number  of  our  citizens  here  Indebted  to 
the  County  on  ‘chool  loanev  and  wholly 
’ nable  to  nay  compound  Interest  upo*1  their 
loans*  are  seating  to  have  the  com-oimd  1 
interest  feature  ercrled. 

fl-r  County  "ourt  fe*lr  liberally  inclined 
in  the  matter  but  arks  an  opinion  from  your 
o’ ! ice." 


I* 


"action  9243,  T . £.  ’o.  1929,  provides  in  part  as  follows: 

"It  is  hereby  made  the  duty  of  the  several  county 
courts  of  thlr  ' tate  to  dill  ently  collect, 
preserve  and  securely  invest,  at  the  highest 
rate  of  interest  that  can  bn  obta i ned f not 
exceed i ng  e i ht  nor  less  than  four  per  cent, 
per  annum,  on  unencumbered  real  estate  security, 
worth  at  all  times  at  letst  double  the  sum 
loaned,  and  may.  In  ite  discretion,  require 
personal  security  In  addition  thereto,  " 


And  further, 

"shall  belong  to  and  bn  securely  Invested  and 
sacredly  preserved  1 the  severu 1 counties  as 
a county  public  school  fund,  ...  < # > .* 


on.  J*  B,  lr  ;uffin 
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eetion  9244  K.  S.  io.  1^29,  provider  in  narfc: 

"The  county  court  shall  not  loa^  any  money 
belonging  to  the  school  fund  to  etc.,*  * * 
anj  officer  of  the  county  who  shall  violate 
the  provision?  of  this  section  by  author- 
izing any  such  loan  or  drawing  any  warrant 
for  moneys  loaned  in  vi  latlon  of  this 
section  shall  be  held  responsible  for  the 
sum  so  loaned,  with  interest  thereon  to  be 
recovered  in  the  name  of  the  county  to  the 
use  of  the  district  whose  f'  nd  has  been  so 
used." 


fectlon  9261  R.  £?•  '*om  1929,  in  part  provides: 

"hen  any  moneys  belonging  t raid  funds 
shall  be  loaned  by  the  county  courts,  they 
shall  cause  the  same  to  be  secured  by  a 
mortgage  in  fee  on  real  estate  within  the 
county,  free  fro**  all  liens  and  ancumbrancee 
etc.  * 

4nd  further, 

that  in  default  of  payment  of  the  Interest, 
annually,  or  failure  b,.  principal  in  the  bed 
to  give  additional  security  when  thereto 
lawfully  required,  both  the  principal  and 
interest  sha’l  became  due  and  payable  forth- 
with, and  that  all  interest  not  punctually 
nald  skaTl  bear ^Interest  at  the  same  rate  of 
Interest  as  the  principal . ->  * * * * * 7"  ” 

In  ea!  v.  Chariton  County,  15  o.  412,  1.  c.  414,  the 
court  raid: 

"In  relation  to  these  funds,  the  county  courts 
are  trustees.  The,,  have  no  authority  to 
dispose  of  the  principal  entrusted,  or  any  of 
Its  interest,  otherwise  than  is  prescribed  by 
law.  There  !s  no  difference  in  this  respect 
between  the  principal  and  the  Interest  of 
these  funds.  If  they  can  give  away  the  >ne. 


or,  T.  B.  Ve  uffin 
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ec.  1933, 


they  can  lve  away  the  other.  If  a neigh* 
bor  should  put  money  in  their  bands  to  loan 
out  for  him  at  internet,  and  they  should 
give  It  away  or  releare  the  intern rt,  would 
they  not  expect  to  make  It  good  out  of 
their  own  nurses?  hat  ic  the  difference 
between  that  case  and  this?  ould  they  not 
be  ashamed,  when  asked  for  the  money  with 
w-'ieh  they  were  trusted,  to  of  er  an  excuse 
for  not  paying  It,  that  all  the  people  of 
the  county  in  which  they  lived  had  petitioned 
them  to  give  it  away  and  they  had  d^ne  so?1* 

And  further, 

"The  fund,  as  has  bee-i  raid,  is  a permanent 
one,  and  if  every  man,  woman  and  child  In 
a township  should  netltlon  the  county  court 
to  give  it  away,  that  which  is  by  law 
entrusted  to  it,  for  the  education  of  its 
children,  it  should  without  hesitation, 
reject  t^eir  prayer.  The  will  of  the  people, 
when  exoresred  In  relation  to  matters  in 
which  they  have  a right  to  interfere,  should 
be  respected  by  their  agents,  but  when  they 
call  unon  those  to  whom  Ip  confided  the  admin- 
istration of  the  laws,  to  sacrifice  their 
trusts  and  to  violate  their  oath,  their  will 
should  be  disregarded, " 

Pee  ilso,  tontgomery  County  v,  A-chley,  103  >To.  492j 
Lafayette  County  v.  dlxon,  69  'Jo,  5RI, 


II. 

It  Is  our  opinion  that  the  County  ©onrt  shall  not  cancel 
the  co spo  nd  Interest  feature. 


Y wt  very  truly. 


.Tames  L.  born  Nortel 
Arsis  tan  t 4 t tom  ey-G  n eral . 

A t*  PP  OV^r : 

P »Y  1c  K TT»  TCK 

Attorney-  Jeneral, 


J u . |V.O 


SCHOOLS:  Special  State  aid  under  Sect Iona  9220,  9225  and  9431 
R.  S,  Mo.,  1929,  not  to  be  pro-rated  or  affected 
by  laws  of  1931,  page  334, 


Hon,  Georg*  '©Ichor , uporintendent 

lubllo  ohools 

Library  Building 

Ninth  nd  Locust  treats 

Kansas  City,  Missouri 

Dear  Mr,  Velcher: 


v/e  acknowledge  receipt  of  your  request  for  on 
opinion  of  this  of  floe  on  the  following  question: 

"Are  tiie  special  grr.nts  established  by 
Jeetlons  9220.  9225,  ><nd  9431,  R,  3,  Mo,, 
1929,  long  prior  to  the  passage  of  the 
sohool  law  of  1931  affected  by  that 

school  law? 4 


Briefly  ectlon  9220,  referring  to  classes  for  blind 
or ip pled  and  feeble d ralnded  children,  provides  as  follow 

"***'*  .ifioh  sohool  district  maintaining 
spooll  classes  * * * shall,  * * * * re- 
ceive state  aid  to  the  amount  of  seven 
hundred  fifty  dollars  (#?5C)  per  anmn  for 
each  teaoher  employed'  * * * In  ugust 
of  each  year,  before  ai  .crtlonlnr  the  state 


schools  eh  rll  set  aside  a sun  equal  to  the 
total  of  all  the  state  aid  to  which  the 
various  sohool  districts  of  the  state  are 
entitled  under  the  provision  of  this  sec- 
tion for  the  preceding  fiscal  year,  * " 


Appropriate  ports  of  sections  9223  and  9431  are  as 


follows 


"Jec,  9223,  sohool  districts  may  estab- 
lish special  classes  for  twenty  or  more 
children,  who,  while  not  feeble -minded, 
are  on  the  borderline  of  mental  defi- 
ciency, * * * and  shall  receive  state 
aid  to  the  amotnt  of  three  hundred  dollars 
(£300)  per  annua.  Xor  each  teacher  wholly 
employed  * * *" 


Hem.  Go  ore®  tieloher 


July  22,  1939 
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ec. 


9631. 

*■  * * * 


batterer  :i  town  or  rural  A3 
shall  cont  In  fifteen  or  more 
children  rho  are  orphans  ^nfl  who  are  of 
sob ool  age  end  are  supported  In  whole  or  In 
pert  by  my  philanthropic  organization,  the 
state  sVll  frnnt  ?uch  district  a special 
aid  not  to  exceed  two  dollars  nd  seventy* 
flre  cents  per  month  for  each  such  orphan 
child  In  regular  at  tend?  nee.** 


Section  93B7  provides  for  the  apportionment  of  state 
school  funds  to  the  public  schools  of  the  bounties,  based  upon 
teachers  employed  nd  dally  attendance  of  pupils* 


The  General  ' sseMbly  In  the  1931  session  passed  an 
Act  providing  for  hlarged  ehool  Districts,  at  the  option  of 
the  inhabitants  of  the  counties*  This  Act  is  to  be  found  at 
page  334,  lavs  of  1931* 


action  13  of  said  Act  provides  for  the  apportion* 
Etent  of  state  money  to  the  various  districts  organized  under 
the  Aet.  Vo  provision  Is  made  the  ot  for  special  state 
aid  in  the  Instances  covered  by  sections  9 £20,  9223  and  9431, 
although  no ad  for  this  special  aid  might  arise  in  such  district, 
except  by  the  following  clause  (p.  341): 


"Irovlded,  that  special  state  aid  shall  con- 
tinue to  be  apportioned  as  now  or  hereafter 
provided  by  sections  9220,  9223  and/or  9431 
Revised  Statutes  1929:'* 


Accordingly,  It  1b  the  opinion  of  this  office  that  the 
law  of  1931  specifically  recognizes  the  payments  to  be  made  as 
special  state  aid  under  sections  9220,  9223  and  9431,  and  that 
such  payments  are  to  be  made  or  apportioned  prior  to  the  appor- 
tionment of  funds  to  the  districts  for  regular  or  normal  In- 
struction* 


V#  a e not  unmindful  of  the  following  provision  of 
section  13  of  the  law  of  1931  (p.  341)  which  roads  as  follows: 

■’Provided,  however.  In  the  event  there  should  be 
insufficient  funds  to  carry  o t the  minimise 
guarantee  of  even  hundred  fifty  dollars  (3750) 
for  each  elementary  teaching  unit  and  one  thou- 
sand dollars  (31*900)  far  each  high  school 
teaching  unit,  and  the  teacher  quota  -nd  the 
attendance  quota  of  one  and  three- then  the  cants 
(1*5)  for  such  districts  as  do  not  participate 
in  the  minimum  guarantee,  all  school  funds  to 
be  apportioned  by  virtue  of  the  provisions  of 
this  act  shall  be  apportioned  to  all  districts 
in  pro  rota  propor  tion,  paying  such  percentage 


lion,  -a dtp-©  Kalohor 


July  as,  1932 


— t ** 


£1  Ay^  M ggare.  Q1K>_  «£  thesa  .prortioaaes  so 

•■.  &b  the  money  ;v  Ilaoletn  ths  public  school 
fund  rill  psnalts* 

However , It  la  ftjpMRl  t&at  tails  par®1? Iso  applies 
only  :,o  "o  • -oh  > nd  ovary  oas  of  tfe)  so  apportionments’’,  to—vlt: 
tlw  eleaaatery  too  chin,-  unit,  tho  hi**  aohool  toaehinr  unit, 
the  toaohor  quote?,  -ml  tha  « ttonAonaa  uota,  na  Soon  not 
offset  or  o ntrol  the  pa  snouts  to  he  n-.*d«  as  spool  1 a to to 
id. 


ft® s poo tftill y sutaai  ttod 


mmnr  o.  vaTfflm,  Jr. 

sol  stmt  ttomay  General 


.YTi'^OTOr 


t ter  nay  General 


/ 

V 


Counties*  refunds  from  state,  taking  over  bridge  to  which  county 
contributed,  may  be  put  in  general  revenue  rand  of 
county  by  county  court.  On  transfer  or  pay in-  bnck 
to  other  counties  their  contribution  no  commission  allowable 
under  lc316, 


Janury  16,  1323 


Eon.  Jo r*  D.  Si  ler, 

Pros ecu  'ng  Attorney 
Carroll  County, 
Carrollton,  Vis  o . i . 


IV  r S-f  r! - 


four  inquiry  of  December  £<,  1935  of  this  Department 

ead  as  follows* 


"The  County  Court  h?  s rorue  t *d  we  as  t'rose- 
cut.*r.T  Attorney  to  rite  your  of  ice  for  an  o’in'  n 
re  -arcing  e recent,  refund  payment  to  Corroll  ~ounty 
by  the  it ate  Highway  ommission  of  His  so  ri. 

"In  Ju'y  1922  a special  election  in  this  county 
voted  $11“, 0 0.0"*  bone  issue  for  th*  folio  Jag 
P’  rpore  s "grading,  const  -uction,  paving  or  raein- 
teinin  of  paved,  graveled,  ms  cad  mi zed  or  rock 
roads  and  necess' ry  bridges  -nd  culverts  In  sold 
county".  This  amount  was  r.sed  in  helping  construct 
bridge  acros  tve  Missouri  riv  r at  ».•  verly, 
Missouri . These  bonds  have  bean  retired.  Carroll 
county  -*lso  a vanced  e conslderabl  sum  o*  money 
to  rd  thr  construction  of  said  bridge. 


"-“•he  refund  to  ^arroll  county  from  the  b ate 
Highway  Commission  v-a  p*  id  to  Car  oil  county  in 
full  on  the  basis  o ninety  net*  cent  on  the  dol- 
lar in  order  that  this  county  might  obtain  the 
money  this  year.  The  money  w s paid  to  thr  county 
Treasurer  :nd  ex  of  ‘1  cio  collector. 

"I  it  le  under  the  law  as  stated  In  He— 

vised  Statutes  of  Missouri  for  13i'9  at  Section 
1 167  am  1£174  or  ny  other  3 aw  to  use  any  of 
the  refund  from  the  bond  i sue  for  any  other  fur- 
pose  th*  n th  t for  which  it  1 ■ s voted,  that  is, 
c n the  County  Court  order  the  T e surer  to  place 
"o  uch  of  thi s money  into  the  general  revenue 
for  general  use? 


"The  tot  1 amount  receiver  by  the  County  included 
some  money  due  other  count!*  th  t dvanced  money 
through  this  county  to  ard  said  bridge.  The  cues- 
tion  has  arisen  whether  or  it  th  county  T easurer 
ana  ex  officio  collector  would  be  entitled  to  any 
compensation,  hove  that  which  he  regularly  receives, 


for  disbursing  or  trensferlng  ^ny  o'"  this 
refund  money  under  R,  6.  Mo.  1929,  section 
12816  or  nny  of- her  law?  It  is  my  o i inion 
that  such  payments  or  tr-nsfe  ? do  not  ■ mount 
to  r disburs  -ent." 

Section  1 167,  it.  i.  19-9,  provider: 

"Whenev  r there  is  a balance  in  any  county 
treasury  in  this  state  to  the  credit  of  any 
special  ‘und,  'hich  is  no  longer  needed  for 
the  purpose  for  which  it  .as  raised,  the  county 
court  may,  by  order  o'1  record,  direct  that 
sr.id  bal*  nee  be  transfe'  ea  to  the  general 
r- venue  fund  of  the  county,  or  to  such  other 
fund  as  ra.-  y in  their  judgment  he  in  need  of 
such  bait  nee." 

Section  1 168,  *.  S.  1929  al.o  provide  : 

"Nothing  in  the  preceding  section  shall  be 
construed  to  authorise  any  county  court  to  trans- 
fer or  consolidate  any  funds,  not  otherwise  ro- 
videa  for  by  Is  , excepting  balances  of  funds  of 
which  the  objects  of  their  c eeficn  h^-ve  been 
fully  sati  fied*n 

In  State  ex  rel.  vs  Apoleby,  186  Mo.  408,  413,  these  sec- 
tions were  cited  as  express,  authority  to  the  court  to  transfer 
a surplus  from  ore  fund  to  another  to  ™ake  u > a deficiency  therein 
and  the  court  upheld  a mandamus  to  issue  war  'ants  to  pay  certain 
criminal  costs  that  had  bet  a duly  certified  to  the  county  court 
for  payment,  which  could  be  made  by  such  transfer  so  authorized. 

T'-e  powc . s and  duties  of  county  courts  so  to  adjust  the  county*s 
f inane  ; ar  discussed  in  this  cas  . 

It  is  true  that  in  Carthage  Special  Road  district  vs  nos  , 

70  Mo.  76,  the  court  held  thr-t  a ro  d fund  collected  y t x levied 
therefor  could  not  be  transferred  under  these  sections,  and  that 
the  latter  were  modified  by  the  later  roau  laws.  Ho  ev  r,  aside 
from  the  last  suggestion,  it  a ) jears  in  that  ease  th- 1 t ere  was 
no  surplus  in  the  road  funa,  even  though  a deficit  existed  in  others, 
and  that  this  road  fund  w:  s needed  for  the  purpose  for  which  the 
taxes  *"  re  levied  and  collected. 

e do  not  find  that  Section  12174,  . fi.  S.  1929  has  any 
sp  lication  s it  r ^ers  to  township  bonds  only.  *In  ur  opinion 
this  refund  may  be  transferred  by  the  county  court  to  the  general 
levonue,  if  it  so  desires.  The  purpose  of  the  bonds  voted  was  accom- 
lished  and  the  money  spent  as  voted.  The  object  of  the  creation 
of  the  original  bond  fund  having  been  fully  satisfied,  he  refund 

from  the  State,  after  the  bonds  have  been  retired  from  the  proceeds 
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of  county  taxeti  >n,  is  like  a gift  to  the  coynty  of  a general  nature, 
so  that  putting  it  Into  the  general  revenue  of  the  county  seems  to 
Us  the  nost  ec.uit  ble  di  position  of  it,  this  giving  the  benefit  to 
the  tax  layers  in  general  who  prid  the  bonds. 

It  seems  to  us  to  foe  a surplus  aite  snalr gous  to  one  left 
uver  after  the  extinction  of  county  refunding  bonds,  wh^ch  surplus 
ection  £903;  1929  says  shall  be  paid  into  the  g nera.l  rev  nue 

fund  of  the  county.  In  fact,  a surplus  in  a fund  after  satis' action 
of  its  objects  has  foe  n held  to  be  part  of  the  general  revenue  fund 
of  the  county.  1 • C.J.  584,  note  67,  (a),  citin':  case  . 

On  you t second  rue  tion  we  agree  with  you  th  t your  county 
treasurer  juiq  e*  officio  coll  t tor  is  not  entitled  to  -ny  commission 
under  Sec.  If,  316,  a*.  £.  13^9  or  other  ise  for  receiving  or  trans- 
ferring this  refund  money  or  )syin?;  over  th-  t portion  to  other 
counties  Hhich  they  had  aavuriced,  os  su  ih  transfers  or  yments  are 
not  a disbursement,  nor  the  receipt  of  the  refund  ? collection  of 
taxer  within  the  la  . 


Respectfully  yours. 


DEMTOil  DUjD 

Assistant  Attorney  General 


AP.uGVrJ3; 


HUi  McKIITitldK 
Attorney  General 


DD/mh 


ClTlAd  OF  TriiC  THIRD  CL  Add!  Must  issue  dewage  Disposal  Bonds  undex 

Section  7376 

V 


September 


1933 


ion*  Hugh  filler, 
State  inline or 
705  Mi  rket  street 
at. Louis,  Missouri 


FI  LED 


Deux  '.r.  Miller! 

Your  request  for  an  opinion  of  this  office  reap? ctlng 
the  poser  of  a city  of  tne  third  class  to-wlt,  the  01 ty  of 
Aurora,  Mis court,  to  1 sue  bonds  for  the  construction  of  a 
Disposal  Plant  has  been  received.  Your  request  reading  as 

follOSS! 


"The  City  of  Aurora  has  made  application 
for  a loan  of  $35,000,  Including  a grunt 
of  $6,600,  r.r  the  construction  of  a 
dewoge  Disposal  Plant. 

T .e  Advisory  Board,  upon  considering  this 
application,  has  suggest  d that  the  matter 
of  bond  security  be  placed  before  you  for 
your  opinion.  The  City  oltes  3 action  7876 
Revised  (Statutes  of  Ml  sourl,  1929,  as  its 
authority  to  c not rue t a disposal  plant  and 
Its  obligation  to  pay  for  It.  It  then  cites 
aectlon  6788  Revised  Statutes  of  vlesouri, 
1939,  as  Its  authority  for  Incurring  a debt 
of  50*  of  Its  fiscal  yearly  revenue,  offering 
a general  obligation  bond  therefor  for  a 
:ne-y  ar  period,  and  at  the  expiration  of 
that  year  propose  to  l^sue  obligation  b.nde 
over  a period  of  ton  years. 

In  this  p rticul  r case,  section  7276 
apparently  gives  the  authority  and  e powers 
the  Counoil  to  construct  the  disposal  plant. 
This  may  or  may  not  be  Interpreted  to  Imply 
tne  incurring  of  a debt  therefor.  Tills 
being  a public  health  measure,  may  be 
sufficient  legal  grounds  for  the  City  to 
Incur  the  debt  and  pay  for  It  under  the 
above  mentioned  Section  87>»8.  The  purpose 


Hon.  Hugh  Miller 
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of  the  City  of  Aurora  foliating  this 
procedure,  ie  to  Gave  any  additional 
taxation  on  the  citizens. 

The  financial  struc  ure  of  the  City 
is  sufficient  to  borrow  money  under 
this  procedure,  but  an  opinion  from 
you  is  desired  ae  to  whether  the  first 
year  bond  and  the  funding  bonds  are 
legally  s»fe  as  security." 

w©  shall  not  directly  deal  with  your  inquiry  as  made 
for  the  reason  that  it  is  the  opinion  of  thle  office  that  there 
is  no  authority  In  the  City  of  Aurora  to  Issue  Its  general 
obligation  bond  for  one  year  period  under  8eotion  6738  for  the 
loan  referred  to  In  your  inquiry. 

section  12  of  Article  10  of  the  Constitution  of  aissourl 
Units  the  power  of  any  city  to  incur  indebtedness.  Portions  of 
said  section  reading  as  follows: 

*3£C.  13.  MUNICIPAL  INOBBTCDMXSS,  I JIT 
or — HON  I8CR£A3SD—  EXCEPTIONS  AS  TL 

CERTAIN  Cl TI 13. —Ho  county.  City,  town, 
township,  sohool  district  or  other 
political  corporation  or  subdivision  of 
the  state  shall  be  allowed  to  become 
Indebted  in  any  manner  or  for  ?ny  purpose 
to  an  amount  exceeding  in  any  year  the 
Income  and  revenue  provided  for  suoh  year, 
without  the  consent  of  two- thirds  of  the 
voters  the  eof  voting  on  euoh  pro  osltion, 
at  an  election  to  be  held  for  that  pur- 
pose;* * * 

by  reason  of  the  foregoing  prohibition,  the  City  of 
Aurora  is  prohibited  from  incurring  any  Indebtedness  in  excess  of 
..ae  years  revenue  without  an  affirmative  vote  of  two- thirds 
of  the  voters. 

Section  6788  R.  3.  Mo.  1929,  provides  for  the  ir -manes 
of  bonds  by  the  Mayor  end  Council  up  to  f>0£  of  the  current  revenue. 
Tills  section  reads  as  follows: 

•The  council  shall  have  the  power  to 
levy,  annually,  t-  xes  upon  all  t xable 
pro  erty  within  the  city,  In  addition 


Han*  Hugh  IllUtf 
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to  o vher  taxes,  and  in  sufficient  aaouat 
far  the  purpose  of  paying  the  Interest  and 
coupons  as  they  become  due  on  all  bonds 
now  Issued  and  outstanding,  -.ad  such  taxes 
shall  be  collected  In  the  same  . aimer  and 
time  as  other  taxes.  The  i ayor  and  cuncil 
shall  also  have  the  power,  by  ordinance,  to 
issue  bonds,  payable  In  one  year,  to  an 
amount  not  exceeding  half  the  current 
revenue  for  the  fiscal  year,  and  also  to 
issue  bonds  in  xsnesal  of  other  bonds  of  the 
city  maturing  for  the  requisite  amount,  and 
which  the  city  has  no  fund  to  pay I Provided, 
do  : ever,  that  such  renewal  bonds  shall  not 
bear  any  greater  rate  of  Inter  st  than  did 
the  original  bonds,  and  shall  not  run  for  a 
longer  time  then  teu  years*  The  mayor  and 
cuncil  snail  also  hate  power  by  ordinance 
to  Issue  bonds  for  the  purpose  of  funding 
the  floating  indebtedness  of  the  city  exist- 
ing at  the  tint*  of  Its  incorporation  &s  a 
city  of  the  third  class!  Provided,  however, 
that  such  bonis  shall  not  draw  any  greater 
rate  of  Interest  than  six  per  cent  per 
annus,,  payable  csial- annual ly*  nd  shell 
not  run  for  a longer  time  than  ten  years.* 

In  view  of  the  constitutional  provision  hereinbefore 
referred  to,  this  statute  could  not  possibly  be  construed  to 
authorise  the  City  of  Aurora  to  i.icur  an  indebtedness  of  10  of 
its  current  revenue.  It  is  our  opinion  that  this  section  simply 
permits  the  city  to  anticipate  up  to  60>  of  its  current  r<  venue 
and  does  not  attempt  to  authorize  the  Incurring  of  a bonded 
lntvbtedness  by  the  Mayor  and  Council  without  a vote  of  two- 
thirds  of  the  voters  of  the  city.  Our  position  is  confirmed  by 
the  reiaar kc  of  Judge  Craves  in  the  case  of  Union  Trust  and 
cavings  Bank  vr-i.  City  of  iedalla,  a decision  of  the  9nr«»  Draft 
reported  at  254  3.  w,  In  this  ease  some  15,000.^0  in 

bonds  w s Issued  under  the  authority  of  an  ordinance  passed, 
represent isg  said  bonds  to  be  less  than  50  of  the  current  revenue. 
The  Court  on  page  31  made  this  statement: 

•This  ie  the  original  law  by  which  cities 
of  the  third  class  were  authorized  to  anti- 
cipate and  use  their  annual  revenue  in 
advance  of  its  actual  collection,  by  the 
Issuance  of  current  revenue  bonds.  They 
v-.re  referring  to  Section  70  of  the  ct 
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of  tlie  37th  u.aeral  ‘ssenbly  no*  lection 

8768  ft.  S.  Uo.  1939.  * 

It  would  mm  ti  t the  instant  ease  Is  similar  to  that 
of  B-*ok  n,  tlarl,  87  Ho.  246.  In  this  c:se  Holt  County  con tract ed 
for  the  repair  and  remodeling  of  their  court  house  at  an  cj  ense 
of  "9800.00*  There  annual  revenue  is  '3,000.  ovever,  all  of 
said  t £-8 ,000  >u  appropriated  to  the  pauper, road  sad  bridge, county 
officer,  jury  and  contingent  fund,  and  while  the  19600,  in  it- 
self was  not  in  eweese  of  the  current  revenue,  the  total  Indebt- 
edness incurred  was  >9800  over  the  current  revenue.  The  Court 
enjoined  the  payment  of  the  warrants  to  the  contractor  for  the 
building  of  the  court  house  and  stated  at  page  352: 

•If  building  three  new  additions  to  the 
court  house  and  recap  deling  the  same  were. 

In  their  opinion,  n dful  and  expedient, 
the  question  as  to  whether  or  not  a 
debt  amounting  to  nearly  ten  thousand 
dollars  in  excess  of  Xi  the  revenue  It 
was  possible  to  raise  to  meet  the  ordin- 
ary and  current  expenses  of  the  county 

&££&  to  mpi%- 

Jr  ;he  c uutv.  as  rerXred  by 
nd~  ' rude  10)  of  the 
Constitution. * 

How  in  considering  section  7278  H,  £.  uo.  1839,  It  Is 
our  o inion  that  it  Is  under  this  section  th  t the  legislature 
Intended  the  1 -.prove.. ants  oon tempi ated  in  your  inquiry  should 
be  contracted  for  and  paid  for.  Portions  of  this  section  reads 
as  follows: 


•S  C. 7376.  AUTHORISES  ABO  E O' 0'  ^l£D  TO 
PROVIDE  «.  AH  is  TO  PROTECT  PUBLIC  H At.TR. — • 

In  addition  to  all  powers  now  possessed 
by  cities  of  the  second,  third  and  fourth 
alas  as  in  this  state  for  the  protection 
of  the  public  health,  each  city  of  the*** 
third,  or  fourth  class  of  thle  state  Is 
uersby  authrlaed  and  empowered 
to  acquire  by  any  of  nuch  means  a uri- 
f lent ion  plant  or  plants  or  rewage  dis- 
posal plant  for  the  purification  of  all 
sewage  a cumulating  In  such  cities.  Such 
••** sewage  disposal  plant,  may  be  aocuired 
by  uch  cities  with  funds  derived  from 
the  issue  an  sale  of  bonds  in  the  ta -inner 
provided  by  law  for  the  Issue  and  sale 
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of  bonds  for  other  public  purposes; 
or  such  may  enter  into  contract  for 
the  construction  or  purchase  of  suoh 
*** * disposal  plant  to  be  paid  for  out 
of  the  general  revenues  of  auob  cities 
in  annual  installments:****** 

In  this  section  the  Legislature  has  specifically  pro- 
vided for  the  issu  nee  of  bonds  for  the  purchase  or  construction 
of  sewage  disposal  plants,  and  having  directly  and  specifically 
legislated  on  the  subject  we  feel  that  that  in  itself  should  be 
sufficient  to  bar  the  use  of  such  a general  section  as  Section 
6788.  We  note  the  contention  that  the  disposal  plant  may  be 
considered  as  a public  health  measure  and  of  such  a nature  as 
to  constitute  a demand  upon  the  current  revenues  of  the  city 
for  payment,  however,  we  feel  that  the  Legislature  has 
specifically  indie  ted  the  manner  in  which  this  improvement  is 
to  be  aads  and  having  dene  so  the  law  should  be  followed.  The 
Legislature  of  course  is  clearly  within  Its  power  to  dis- 
tinguish between  these  expenditures  as  stated  in  the  case  of 
Water  Works  Company  vs.  Carterville,  153  o.  128: 

-***It  has  been  held  in  some  courts  of 
great  ability  that  the  supply  of  water 
is  itself  an  Item  of  current  expenditure 
essential  to  the  welfare  of  the  Munici- 
pality, but  it  was  clearly  within  the 
province  of  the  Legislature  to  distinguish 
also  between  these  ordinary  expenses, 
and  prefer  those  for  ^he  support  of  the 
police  ani  salaries  of  the  necessary 
officers  to  enforce  the  powers  conferred 
for  the  benefit  of  the  *jtate.  **•*  ** 

We  therefore  are  of  the  opinion  that  the  Federal 
Government  to  be  secure  should  require  that  this  Disposal 
Plant  be  contracted  for  under  the  provisions  of  Section  7276 
R.  S.  Ho.  1939. 

Respectfully  submitted, 


HARRT  G.  WAiiTNFR,  JR. 

Assistant  Attorney  General. 

BGW:HM 


assessors:  ) 

(Sections  10035  and  9760  discussed. 
TAXATION:  ) property  other  than  distributable. 


Assessment  of  local 
Time  of  assessor. 


May  33,  1933  y 


Mr.  Jesse  A.  Mltohell,  Oou  lseloner 
state  Tat  Collision 
Jefferson  City,  Missouri 


Dear  sir: 

T Is  la  to  acknowledge  your  letter  of  May  33r  , which  is 
as  follows: 


- At  our  Assessors  laeetlug  yentor  i .y  a contro- 
versy arose  as  to  the  assessment  of  local 
assessed  property  of  Publlo  Utilities,  test ion 
10035  sets  forth  how  such  property  shall  be 
assessed,  j iOtiou  9700  of  the  General  Revenue 
fclvoa  tne  Asseaoor  aut.njrl  ty  to  make 
Hat  where  none  is  given.  The  luostlon  at 
laeue  is  whether  or  not  diction  9700  la  oper- 
ative as  to  arses  meat  of  property  owned  by 
Public  Utilities  Mid  is  the  Assessor  clothed 
with  that  authority  relative  to  local  •vemis-.ed 
property  of  Public  Utilities  the  uno  as  other 
property? 

Public  utilities  unite  return  out  of  distributable 
property  to  the  state  Tax  Goiaml  salon  on  the 
reverse  side  of  which  they  show  toe  s un  t of 
property  they  have  returned  to  aoo  t County  for 
looal  aaee  ?uent.  <e  desire  to  enuv  If  th  local 
taxing  authorities  raunt  rely  upon  the  statement 
ao  tirade  by  the  Company  or  *:»uld  the  \seessor 
assess  th  same  ;a*  in  css  of  private  pen  >erty? 
The  law  provides  that  the  local  assessed  pro- 
perty of  I'ubllo  utilities  shall  be  entered  on 
the  lailroadbbook,  whicn  is  a pro  ulslte  to 
the  collection  if  the  tax.  Is  it  the  duty  of 
the  County  Clerk  or  the  Assessor  to  make  the 
entry  on  th  mil  rotul  tax  book? 

Thanking  you  for  th*  courtesy  of  an  early  reily. * 


Mr.  Jean*  A.  u&tftHiU 


M y 3,  1933 


bee tloa  10060  H.  d,  <o.  1931V,  1 srovldea  in  > xt  the  following! 

••  * *aad  »11  property,rsal  and  personal, 
including  the  f r ioo.’iisea  oan  d by  telegropi, 
tale  ..  oo*3,  ol  otrie  power  and  light  out loonies, 
elec  trie  tr  na  ilsatou  .lues,  oil  pipe  lines, 
nod  erpres  ©.,  panics,  shall  be  subject  to 
taxation  for  state,  county,  sunieipal  nd 
other  local  purposes  to  the  ■ a?»  ox  ant  ae  t.  e 
proDert:,  of  private  persons.  And  taxes  levied 
thereon  shall  be  levied  and  oo  looted  la  the 
winner  as  is  nor  or  pay  hereof  tar  be  provided 
by  laa  fox  tho  t ration  of  railroad  property 
in  this  state,  and  county  courts,  ;nd  the  oouuty 
ana  at  te  boar is  of  equalisation  are  heoby 
required  to  perform  the  3>  jne  duties  ad  re 
p iven  the  a jae  powers  la  as  waning,  equalizing 
ad  adjusting  the  t xes  >n  the  sro  orty  set 
fort  i in  this  suction  as  the  said  oourtn  and 
boards  of  equalization  hive  or  iay  here  if  tar 
be  arapowared  with  la  assessing,  equalizing, 
and  idju3tln»  the  taxes  on  railroad  pro  arty;*  • ** 

action  10013  u p.  tio.  19:^9,  provides  to  t a at-  to  ont  of 
the  distributable  property  of  railroads  shall  be  furnished  to  the 
\%  te  Auditor  on  or  before  the  first  day  of  January  of  ooh  year. 

aeotlon  10033  R.  :J.  o.  1933,  reads  as  follows! 

•All  property,  real,  personal  or  nixed.  Including 
lands,  mac,  ine  .and  workshops,  rounrlhausea,  rxe- 
nouses  and  other  buildings,  goods,  chattel  a and 
office  furniture  of  wht over  kind,  coned  or  con- 
trol isd  by  any  r llroud  o.,a;jany  or  oorpor  tloa 
in  t is  state  not  her -tlnhefore  specified,  shall 
be  nsoessed  by  tne  proper  • a e?;Tor  ■ In  the 
several  counties,  cities,  lnoor  wr  ted  to  ns 
an l villages  wherein  3uo  pmoerty  is  located, 
under  the  gener  1 rovemio  laws  of  the  at  te  r nd 
the  aunioloal  laws  regulating  the  ns  eo  a onts 
of  other  local  property  In  such  oouatles,  oltioo, 
lucor  >or  tod  tom  and  vlllag-c,  res  otlvely, 
but  the  taxes  on  the  property  so  e^eeaed  oiinll 
bo  levied  -and  collected  according  to  the  pro* 
vi  ilona  of  this  -article.* 


Mr.  Jesse  A.  Mite  ell 
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emotion  9790  K.  3.  Mo.  1939,  reads  as  folio  el 

* Whenever  there  sha,  t be  any  taxable  ro- 
perty  In  any  county,  and  froii  ny  cause  no 
list  thereof  shall  be  given  to  the  assessor 
in  proper  tiue  and  manner,  the  as^esnor 
shall  him  elf  make  out  the  Hat,  on  his 
own  view,  or  on  the  best  information  he  can 
obtain;  and  for  th.  t purpose  he  shall  have 
lawful  right  to  enter  Into  any  lands  and 
.take  any  examination  anu  ^eegroit  which  rvxy 
be  necessary,  and  may  examine  any  per  'on 
upon  oath  touching  the  seme. * 

You  desire  to  know  if  .potion  9760  oon templates  the  local 
assessor  to  assess  property  mentioned  in  Bastion  1003b. 


It  will  be  aeen  that  section  1001 ' pertains  to  the  filing 
of  a statement  by  the  railroad  oouponies  to  tho  ’Sate  Auditor 
egrirdlng  their  distributable  property,  an  i section  10003  pro- 
vides that  public  utilities  (so  tarraed  by  you  for  brevity  sake) 
shall  also  oonipl y with  the  provisions  relative  to  distributable 
property  the  ame  as  r allro  do.  J otlon  1003b  provides  that 
other  property  (not  dl  trlb, table)  of  theae  public  utilities 
should  be  assessed  by  local  aasecors,  and  U*: otlon  9730  provides 
the  i3ann>  r in  whloh  the  a.  rsasoora  may  obtain  Information  for  the 
assessment  of  auoi.  property. 


It  is  our  opinion  th  t otlon  9700  is  op-  rativs  as  to 
the  anoesaraent  of  property  (other  th  n distributable)  owned  by 
public  utllltl  -s,  nd  th  accessor  is  clothed  with  authority  to 
so  assess  property  mentioned  in  hoot  ion  10035  ttvt  nine  as  he  assesses 
oth  r loool  property. 


It  mu  t follow  then  that  the  local  taxing  authorities  do 
not  have  to  rely  upon  the  statement  made  by  the  company  on  the 
reverse  aid  of  the  statement  which  in  submitted  to  the  at  te 
Tax  COijs&3Sian,  provided  for  by  cotton  10012,  and  that  the 
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assessor  way  a*»e  s property  went  toned  tn  lotion  1003il  tm  he 
dose  in  eases  of  riv  to  property* 


It  is  our  further  oulnlon  that  tt  Is  the  duty  of  the 
county  clerk  to  make  the  entry  of  as  eased  pro  ertv  on  the 
railroad  tax  book,  lotion*  10030  end  10031  «.  1*  to.  1939 r 

't&te  ex  rel.  Kersey,  ?,  featem  union  Tel.  Oo.  363  3.  w.  419. 

You  were  In  great  haste  for  this  opinion  and  hardly  moo 
u®  tli*  enough  on  sane,  ao  if  we  hare  not  isaO*  our  position 
ole  j or  covered  any  part  as  fully  a « you  wished,  pl  r.ae  let 
us  know  and  we  shall  render  a sore  comprehend! ve  o dnloa* 


Your s very  truly. 


j ji  & u iiw*  jojt  x. 

Assist  nt  attorney  G iv ■ r - d . 


AiVlOV  i£D 

Attorney  'General.' 


JUlMM 
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TAXATION : ^Tex  commission  h s no  jurisdiction  to  re»'  ess  property 
if  resort  to  county  board  of  equalization  it.  not  made 
before  applying  to  tax  commission. 


June  14.  1933* 


FILED 


ion.  Jesre  A*  1 tohell 
Co  niee loner 
t»  e Tex  Co-nmireJoo 
Jeffs- ■ s.  - C'ty,  ^isao-iri 


ear  *r.  itchell: 

This  is  to  acknowledge  your  letter  of  June  8tht  1933. 
which  letter  is  as  follows: 

"T: .is  Co.-n.ai  sion  nas  sked  to  rsnssers 
certain  property  in  : t.  '.ouis  City.  A 
hear  In.,  wj  s set  for  June  5.  at  which 
time  the  writer  an  eared  to  take  evidence. 

The  it}  Counselor  of  st.  bouia  City  question- 
ed the  authority  of  the  Comnlseion  in  the  mutt*  r 
lnv  lived.  ho  attorneys  for  both  sldee  consent- 
ed t<  waive  a decision  on  the  part  of  the 
Co  mission  as  to  their  Juriediction  to  decide 
sun  tho  hearing  proceeded  with  the  "nderrtnnd- 
Inti  a dec  la  ion  would  be  withheld  u ttl  the 
matter  of  Jurisdiction  was  determined*  'Tie 
accompanying  brief  sets  fortv»  the  -(utter  very 
fully.  ill  you  kindly  fnvor  us  with  your 
on inion  as  to  our  Juriediction?  * 

he  facials  Trurt  Conmany  of  t.  Louie  filed  its  pnraon- 
al  ret»irn  for  taxes,  by  itP  o/t  leers,  for  tho  year  lrJ32.  f ub- 
eequently  anid  be*  k was  placed  in  liquidation.  'ft«r  it  was  in 
liquidation,  an  attempt  war  node  to  arv-ienr  l>efore  the  board  of 
equalization  cf  the  - ity  of  ft.  bonis  to  have  a reareoerwmt  of 
its  orooerty.  towevsr,  no  anneal  in  writing  war  filed  before 
the  local  board  by  clai  ant.  A petition  for  rears  rsment  wop 
filed  with  the  tax  oommi reion  an  . before  te.*  tl  *ony  was  te!fon 
on  objection  war  made  questioning  the  a fchorlty  or  jurisdiction 


/ 
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of  the  coitwission  t ■ w- ter tain  nuch  proceeding  fop  the 
reason  th  t claimant  did  not  file  an  appeal  in  writing  t~> 
the  board  of  equn  11  nation  from  the  bp  rnpuont  of  its  nroner- 
ty  specifying  the  matter  ft  which  It  Ovvnplainrd.  <ther 
objections  were  ecslf^ned  tut  nerd  n t be  hero  pet  out.  ‘ fie 
covoifslon  too  testimony,  reservlfVi  ita  ruling  on  the 
question  of  jurisdiction  (which  wps  not  alved  by  hearing  of 
tho  cvlut'nce  but  fully  t a truly  agreed  and  understood  that 
if  the  c Mission  did  not  have  Jurisdiction  n decision  would 
oo  rendered  by  It  to  that  ef  -ofc)* 

St*  IjOmIs  is  a city  having  a population  of  over  five 
hundred  thousand  inhabitants,  sod  has  e charter.  The 
provisions  of  same  .nay  not  violate  either  the  Constitution  of 
the  state  or  any  grnoral  lew  of  the  t»te.  It  la  f»irtf»r  nr>de 
u city  with  ut  e county  perforce  of  constitutional  provisions. 

St;  te  as  Inf.  Gentry,  Attorney-  cncral  v. 

Armstrong  et  al,  RH6  S*  * • 706. 

-be  sole  rue  it  on  nreeonted  by  your  inquiry  bei»v?i 
s*ay  the  tax  com  'Is r ion  hear  an  determine  s matter  of  over- 
eseers*nent  presented  by  a clai  mant  If  such  claimant  did  not 
appeal  to  the  board  of  equalization  in  the  first  Instance? 

Article  XV,  Aeeessmont  Division,  Section  14  of  the 
T n vised  ( ode  of  St.  -4mls,  192’,  reads  as  follow st 

"Any  person  may  appeal  in  writing  to  the 
board  of  equal iz^t' on  fro ■ the  ns so cement 
of  hie  property  specifying  the  mutter  of 
which  he  compla*  rts . " 

This  section  Is  similar  to  action  >802  It.  a.  1 ‘29, 
rlc-i  s as  follows* 

" very  person  who  t InJfe  himself  aggrieved 
by  the  sssespient  of  his  property  may 
appeal,  and  every  appeal  shall  be  in 
writing,  and  verified  by  affidavit,  «nd 
shall  state  r pedal ly  the  grounds  of  the 
appeal  and  the  matter  or  thing  co>mlnined 
of,  and  no  other  matter  shall  bo  considered 
by  the  board." 
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You  will  therefore  note  that  the  natter  of  adjust 
valuations  placed  on  property  assessed  by  the  aereaeor  w«*> 
contemplated  to  be  fortnight  before  the  local  authorities  in 
the  first  instance  so  that  they  sight  determine  the  matter  and 
after  the  local  board  heard  and  determined  same  and  the  claim- 
ant be  stlU  aggrieved,  tie  could  then  petition  the  fst«te  Tax 
Comal  salon  for  a hearing,  and  eo  on  follow  the  procedure  pre- 
scribed in  the  statutes. 

in  the  instant  case  the  claimant  hue  not  availed  Itself 
of  the  procedure  outlined  In  the  statutes  and  we  arc  of  the 
opinion  that  it  la  barred  fro-;  appealing  to  the  Tax  g ??  nisei  on 
for  -ellef  because  of  its  failure  to  first  apply  to  the  isoard 
of  quail  station. 

fn  the  cere  of  Htate  ey  rel.  yett,  Collector,  v. 
oyt.  Appellant,  183  o.  348  1.  c.  360,  the  court  in  Its  opinion 

hei  d, 

"If  the  owner  thinks  injustice  has  been  done 
by  the  assessor,  he  has  the  right  to  appeal 
to  the  board  of  equalisation  and  have  his 
wrongs  rente  ’led*  It  has  been  held  that  the 
action  of  the  assessor  under  the  revenue 
law  5 f judicial,  and  when  the  .jurisdiction 
to  esse: r the  property  exists,  his  valuation, 

*mlss8  appealed  from.  Is  conclusive  upon  the 
one  liable  for  the  taxes *" 

Also,  in  the  case  of  Brlnkwrhoff-Paris  Trust  * ; av.  Co. 
v.  sill,  19  S.  s?.  (2d)  V46  1.  c.  V61,  the  court  in  its  opinion 
made  this  observation, 

"It  le  no  doubt  true  that  the  state  tax 
commission  was  not  Intended  to  supplant 
local  assessing  officers  ant?  boards,  etc., 

« » « * e 

Also,  in  the  ease  of  I fcate  or  rel.  pawkln  v.  Edwards, 

286  S.  I*/.  1.  o.  26,  the  court  eld, 

"The  defendant,  therefore,  having  notice  that 
his  property  was  overvalued  In  the  aese; s» 
mont,  had  his  remedy  plainly  pointed  out  by 
the  statute.  The  courts  cannot  take  up  the 
burden  which  the  statute  Places  upon  assess- 
ors and  boards  of  equalisation,  ii®  failed 
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to  follow  the  method  pointed  out  by  the 
Statute  which  Is  the  one  available  to  the 
taxpayer  whoite  property  Ip  excessively 
valued.” 

« have  not  set  out  the  powers  and  the  duties  of  the 
State  Tax  Commission  which  are  full  and  adequate  not  only  to 
supervise  but  to  review  assessments  not  made  conformably  to 
law,  and  to  revise  them  it'  such  be  the  fact. 

tn  the  language  need  by  the  court  In  the  ’jp  inker  hoff- 
*~erl«  Trust  rev . Co.,  v.  3111,  supra,  we  are  strengthened 
In  our  conclusion  that  the  "’tut  Cownlesler  does  not  have  juris- 
diction to  hear  the  matter  herein  c neldered,  namely,  that  to 
permit  t*y payer e throughout  the  et^te  who  feel  aggrieved 
through  alleged  dlscri minatory  assessments  of  their  property, 
to  stand  silently  by  till  after  the  boards  of  equal! cation 
have  completed  their  work  nnd  then  make  tho  protest  that  t eir 
aesoarmonts  are  discriminatory  for  the  first  time  to  the  tat© 
Tar  Commission. 

^ e are  return in  herewith  the  brief  a^  ended  to  your 

letter. 


dpb  very  trolly. 


James  L.  dorttbostel. 

Arc  intent  fctomey-  -ener  1. 


A 'PR OVT'.D 

if  .y'ttcKrrrrfc  cit 

Attorney-  letters!* 


JI.M1KO 

nc. 


-»v= 


TAXATION— Various  problems  ooncering  the  application  of  Senate  Bill 
94  to  the  collection  of  delinqurnt  9»tate  suid  County  taxes* 
Should  be  cross  indexed  under  Delinquent  Taxes. 


1/ 
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Gentlemen: 


dltoUWt UL  EM 


Acknowledgment  is  herewith  made  ct  your  request  for  an 
opinion  of  this  office  respecting  Senate  B 11  94  respecting  the 
following  questions; 

"1*  Are  both  new  Sections  9952,  as  enacted  by 

Senate  Bill  94  and  House  Bill  44,  effective? 

If  not,  which  one  is  effective? 

2.  (That  la  the  effective  d&U  *.  3.  94* 

Section  8045  - 1-3-3-4 

Section  9952  — 1— 3— 2s 


3*  Does  first  Tax  Sale  occur  November  1933 
or  1934? 

4*  If  first  Rale  is  November  1934,  what  &b  ut 
taxes  five  years  delin  ai-nt  January  1934* 

£•  If  suits  for  1928  taxes  were  filed  before 
July  24,  1933,  could  collector  Plural as  acme 
in  1934  and  proceed  under  new  lav  without 
these  taxes  becoming  outlawed*  9963  B. 

6.  If  3.  ii*  94  is  effective  on  July  24,  will 
the  collectors  have  to  make  new  delinquent 
land  books*  -lee.  9963* 

7.  hat  fees  allowed  collectors  ana  county 
clerks  for  making  and  recording  deling ent 
land  list*  Sec*  994b  — 23  to  45*  Sec. 

9969  - 6 to  9. 


8*  At  wlmt  exact  date  or  time  do  taxes  become 
levied  and  assessed,  as  to  collectors  duty 
to  certify.  Sec.  9963  B.  6-7. 
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9*  can  City  Collectors  sell  lands  for  de- 
linquent taxes  or  do  they  have  to  certify 
delinquent  lands  up  to  county  collector 
for  sale.  3ec.  9963  C. 

10.  Is  it  mandatory  that  the  collector  sell 
all  real  estate  delinquent  every  yor, 
or  oould  he  allow  several  year's  taxes 
and  penalties  to  accumulate  before  ad- 
vertising the  real  estate  for  sale. 

11.  >*ould  the  enactment  3.  B.  94  and  H*  B. 

44  give  the  collectors  the  ontion  of  pro- 
oeeding  to  the  collection  of  taxes  under 
either  MU? 

13.  Would  Section  9961  which  has  not  been  re- 
pealed give  collectors  authority  to  enter 
suit  for  back  taxes? 

13.  Are  Senate  Bills  110-115  changed  or  amend- 
ed  by  subsequent  passage  and  approval  of 
Senate  Bill  94? 

14.  ‘"hat  effect  does  subsequent  approval  of 
Senate  Bill  80  h/ive  on  interest  and  pen- 
alties provided  for  in  Henat  Bill  94?* 

We  shall  take  your  inquiries  in  the  order  in  which  they  appear  absve. 

Benate  Bill  94  repealed  Section  9952  as  appearing  in  the 
Revised  Statutes  of  Missouri,  1929,  and  enacted  a new  Section  9952, 
differing  in  its  entirety  from  the  old  section.  This  nev  section 
provides  for  an  Important  part  of  the  machinery  for  the  enforcement 
of  the  payment  of  delinquent  taxes  by  a sale  of  the  property  taxed. 
Benate  Bill  94  contains  no  emergency  clause. 

House  Bill  44  purported  to  repeal  Section  9952  of  the  1929 
Revision  and  snteted  a new  Section  9953,  which  reads  as  follows t 

# COLLECTOR  TO  8UK  FOR  BACK  TAXrS — 'HE* — 

ATTuRlEY  '8  Fit  Kfl — PUBLIC  AT  10* — PROS  KOI  IT  1*0 

ATTORKKTS  TO  ACT  IX  CEHTAIX  0001*2*8. — 

If,  on  the  first  day  of  January  of  any 
year  any  of  said  lands  or  town  lots  con- 
tained la  said  'back  tax  book*  remain 
unredeemed,  it  shall  be  the  duty  of  the 
collector  to  nrooeed  to  enforce  the  pay- 
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of  the  taxes  charged  against  mi  oh  tract 
or  lot,  by  suit  in  a court  of  oompetent 
Jurisdiction  of  the  county  where  the  real 
estate  Is  situated,  which  said  court  shall 
have  jurisdiction  without  regard  to  the 
amount  sued  on,  to  enforce  the  lien  of  the 
state  of  such  cities;  and  for  the  purpose 
of  collecting  euoh  tax  and  prosecuting 
suits  for  taxes  under  this  article  the 
ool lector  shall  have  power,  with  the  ap- 
proval of  the  county  court,  or  in  such 
cities,  the  Mayor  thereof,  to  employ  such 
attorneys  as  he  may  deem  necessary,  who 
shall  receive  as  fees  such  sum,  not  to 
exceed  ten  per  cent  of  the  amount  of 
taxes  actually  collected  and  paid  Into 
the  treasury,  and  an  additional  sum  not 
to  exceed  $3.00  for  each  suit  Instituted 
for  the  collect ion  of  such  taxes,  where 
publication  is  not  necessary,  and  not  to 
exoeed  £6.00  for  eaoh  suit  who re  publi- 
cation is  necessary,  as  may  bs  agreed  upon 
In  writing,  and  &p  roved  by  the  county 
court,  or  in  such  cities,  the  mayor  thereof, 
before  such  services  are  rendered,  which 
sum  shall  be  taxed  as  costs  in  the  suit  and 
collected  as  other  costs,  and  no  such 
attorney  shall  receive  any  fee  or  compen- 
sation for  such  services  exempt  as  in  this 
seotlon  provided;  and  it  shall  be  the  duty 
of  the  collector,  when  suit  shall  have  been 
commenced  against  any  tract  of  land  or  town 
lot  on  said  'back  tax  book,1  to  note  opposite 
said  tract  or  lot  such  fact,  also  against 
whom  suit  has  been  commenced;  and  in  oases 
where  suit  is  brought  for  tbs  enforoeoent 
of  liens  as  above,  where  eunrons  shall  have 
been  issued  against  any  defendant,  and  the 
officer  to  whoa  it  is  directed  shall  make 
his  return  that  the  defendant  cannot  be 
found,  the  oourt  before  whom  the  suit  is 
pending  l eing  first  satisfied  that  the  mam- 
mons cannot  be  served,  shall  make  an  order 
directing  that  notice  of  suoh  action  be  given 
to  suoh  defendant  by  publication;  and  in 
all  oases  where  it  shall  be  alleged  in  the 
petition,  or  in  an  affidavit  subsequently 
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filed  with  the  clerk,  that  the  defen- 
dants, or  any  one  of  them,  is  a non 
resident  of  the  state  of  Missouri,  so 
that  the  ordinary  process  of  law  cannot 
be  served  upon  them,  thi-n  such  order  may 
be  made,  and  such  notice  by  publication 
given  by  the  clerk  of  the  oourt  in  va- 
cation, and  whioh  notice  shall  be  pub- 
lished in  like  manner  and  with  the  same 
effect  as  when  ordered  by  the  court;  the 
proof  of  publication  of  the  order  required 
by  this  section  nay  be  made  by  the  affi- 
davit of  the  publisher  of  the  newspaper 
in  which  the  order  was  published,  or  by 
the  affidavit  of  any  person  who  would  b e 
a competent  witness  in  said  cause,  filed 
with  the  oourt;  and  if  the  defendant  or 
defendants  fail  to  appear  at  the  time  and 
plaoe  required  by  said  order  and  defend 
said  cause  of  action,  judgment  by  default 
shall  be  rendered  as  prayed,  which  Judgment 
shall  be  &e  binding  and  effectual  against 
the  property  on  which  the  lien  la  sought 
to  be  enforced  as  if  there  had  been  per- 
sonal service  on  the  defendant;  AND  PHO- 
VI DID  rURTHEK,  that  in  cities  of  thirty 
thousand  or  more  inhabitants,  the  attorney 
or  attorneys  appointed  by  the  collector, 
with  the  approval  of  the  mayor  of  such 
cities,  for  the  purpose  of  prosecuting 
suite  for  taxes  under  this  article,  shall 
be  entitled  to  a fee  in  any  suit,  such 
fee  not  exceeding  five  per  cent,  after 
Judgment  is  obtained,  collected  and  paid 
Into  the  treasury,  an  may  be  agreed  upon; 
and  if  such  taxes  are  paid  before  judgment 
is  obtained,  the  attorney  collecting  the 
same  shall  be  entitled  to  a fee  not  ex- 


ceeding two  per  cant  on  all  sums  collected 
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House  Bill  44  wae  both  passed  by  the  General  Assembly 
and  approved  by  the  Governor  subsequent  to  Senate  Bill  94*  We, 
find  tb  se  two  Sections  9963  as  apparently  valid  rad  effective 
laws,  the  section  in  House  Bill  apparently  authorising  a pro- 
cedure that  was  repealed  by  and  is  entirely  requgnnat  and  contrary 
to  the  entire  Intent  and  purpose  of  Senate  Bill  94.  There  can.  of 
course,  be  no  question  as  to  the  Intention  of  the  Legislature  In 
enacting  Senate  Bill  94.  If  we  can  determine  the  legislative  ob- 
ject of  House  Bill  44,  we  may  be  able  to  construe  these  acts  sc  as 
to  give  full  sffeet  to  both.  The  only  change  in  Section  9953  as 
contained  in  House  Bill  44  and  as  contained  In  the  1939  Revision  is 
the  addition  of  the  proviso  above  underlined.  This  change  only 
affected  Greeme  County,  and  authorises  and  requires  the  Prosecuting 
Attorney  of  a aid  County  to  act  as  delinquent  tax  attorney.  Ho  change 
of  any  kind  was  made  as  to  any  other  provision  of  said  Section. 
Accordingly,  It  is  a reasonable  conclusion  that  as  Senate  Bill  94 
repealing  9953  was  not  effective  till  ninety  days  after  adjournment, 
and  as  said  original  Boot ion  9963  wae  a valid  and  subsisting  lav 
until  that  time,  end  as  House  Bill  44  made  no  change  In  that  section 
except  as  above  pointed  out,  the  whole  Intent  and  purpose  of  House 
Bill  44  was  to  effect  this  change  in  the  selection  of  the  delinquent 
tax  attorney  during  the  emergency  clauae  r ^rlod.  An  examination  of 
the  emergency  cl  mi  Be  suoorts  this  conclusion.  Thie  clause  is  found 
on  page  467,  Laws  of  1933  and  reads  as  follows; 

• Sect  Ion  3.  EXXRGEMY. — The  financial 
condition  of  the  counties  and  of  the 
people  therein f to  which  this  act  applies, 
and  relief  of  the  same  being  imperative 
without  delay,  oreates  an  emergency  in 
the  meaning  of  the  Const 1 tut ion  and  this 
aot  shall  be  In  force  and  effect  upon 
its  passage  and  approval.” 

As  the  only  part  of  said  act  which  was  not  alrw  dy  operative 
was  the  added  proviso,  the  •relief*  creating  the  "emergency*  referred 
to  must  have  been  the  added  proviso.  That  the  emergency  clause  Buy 
be  considered  in  determine  legislative  intent  Is  veil  settled.  The 
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Bupreae  Court  in  this  matter  stated  as  follows  in  the  case  of 
State  vs*  Bengsch,  170  &o.  31,  1.  e.  109s 

•Sow,  if  laws  passed  at  remote  periods, 
laws  in  pari  materia,  or  cognate-subject 
laws,  laws  that  have  expired  or  bee®  re- 
pealed, unconstitutional  laws,,  ra&y  have 
the  shell  of  their  legislative  nuts 
cracked  by  the  hammer  of  judicial  in- 
vestigation, in  order  to  extract  the 
kernel  of  their  Intention,  then  a 
fortiori,  way  a similar  result  be  reached 
where  the  shell  of  the  legislative  nut 
has  been  cracked  by  the  legislators  them- 
selves, and  the  kernel  of  their  intention 
extracted  and  spread  on  the  platter  of 
an  emergency  clause  ready  for  lamed! ate 
use*  ffe  hold  the  emergency  clause  in 
this  instance  as  conclusive  evidence  of 
the  legislative  purpose,*  * * *.* 

Having  concluded  that  the  sole  intent  of  House  Bill  44 
was  to  provide  that  the  Prosecuting  Attorney  of  9r?ene  County  also 
act  as  Delinquent  Tax  Attorney,  we  are  of  the  opinion  that  House 
Bill  44  is  only  operative  as  enacted  (subject  to  Senate  Bill  80) 
up  to  July  £4,  1933* 

The  foregoing  construction  is  further  supported  by  the 
rule  that  acts  relating  to  the  errae  lubject,  passed  at  the  same 
session  must  be  treated  as  part  of  the  same  act  and  construed  to- 
gether* The  Supreme  Court  en  banc  stated  in  Gasconade  County  vs. 
Garden  441  Re*  569  as  follows i 

"Especially  is  it  true  that  legislative 
enactments  pa seed  upon  the  same  day  ©r 
at  the  sane  session,  and  relating  to  the 
same  subject,  are  to  be  read  as  part  of 
the  same  Act. 

He  have  not  overlooked  the  fact  that  House  Bill  44  was 
enacted  subsequent  to  Senate  Bill  94,  or  that  it  is  in  fact  a special 
law,  but  are  of  the  opinion  that  :ny  other  construction  would  render 
said  House  Bill  44  renugnant  to  the  int  nt  and  mimosa  of  Senate 
Bill  94* 

In  reply  to  the  second  interrogatory,  which  reads  as 

follows i 

*2*  What  ie  the  effective  date  8*  8*  94* 

Section  9945  - l-S-3-4 
section  9953  - l-3-2a" 
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It  la  evident  that,  as  there  Is  no  emergency  clause  on  Senate  Bill 
94,  It  la  to  bacons  effective  ninety  days  after  the  adjournment 
of  the  General  Assembly,  to-wlt , July  34,  1933. 

Ab  to  Its  effective  date  so  far  as  particularly  applies 
to  Section  9945,  It  Is  our  opinion  that  this  act  requires  nothing 
to  done  which  In  the  ordinary  course  of  events  would  have  been  done 
by  July  34,  under  the  laws  as  existed  prior  to  the  nasaag*  of  "agnate 
Bill  94*  It  should  be  noted  that  the  only  changes  made  in  Usction 
9945  require  the  Collector  to  perform  the  acta  which  under  the 
sec  ion  as  contained  in  the  1939  Revision  were  required  of  the  County 
Clerk. 


As  to  the  effective  date  of  the  Aot  ao  far  as  It  particul- 
arly applies  to  Section  9953,  we  find  it  necessary  to  consider  ad- 
ditional factors.  The  first  few  lines  of  said  Section  read  as 
follows t 


'Section  9953.  Shall  record  delin  uent 
tax  property,— Between  the  first  of  January 
and  the  first  of  July  In  the  year  1934  and 
annually  thereafter,  and  immediately  upon 
the  effective  date  thi^s  act,  the  county 
collector  shall  sake  out  end  record  * • • •, 
a lit  of  land  and  lots,  * * * * returned 
and  remaining  dslinqent  for  taxes  a * * '.* 

The  statute  la  unambiguous  In  its  statement  that  this  list 
be  made  by  the  collector  upon  the  effeotivs  data  of  the  Act.  How- 
ever, it  la  our  opinion  that  the  failure  of  the  passage  of  the  emer- 
gency clause  of  said  hill  renders  such  action  by  the  oollector  use- 
less, unnecessary,  and  an  unwarranted  expense  to  the  oounty  and  the 
tax  payer,  and  inconsistent  with  the  policy  of  the  Fifty  Seventh 
Qenerai  Assembly. 

Heotlon  9953  as  contained  in  this  Act  wao  not  effeotltm 
until  July  34,  1933.  By  that  date,  every  oounty  clerk  bad  oomplmted 
the  making  of  the  !'"oock  tax  book"  under  the  law  as  existed  prior  to 
the  passage  of  the  Act.  This  "back  tax  book*  contains  the  identical 
information,  including  taxes  and  nenaltles  required  by  Senate  Bill 
94  to  be  noted  In  the  "list  of  lands  and  lots  returned  and  remaining 
delinquent'.  A charge  has  been  assessed  against  each  parcel  of  land 
as  'costs1*  for  the  making  of  this  book,  which  charge  must  be  paid  by 
the  tax  payer  (subject  to  the  terms  of  Senate  Bill  80).  The  delinquent 
taxes  can  be  collected  as  efficiently  under  Senate  Bill  94  through  the 
uee  of  the  'beak  tax  book*  as  prepared  by  the  clerk,  as  through  the 
use  of  the  'list  of  lands  and  lots  returned  and  remaining  delinquent* 
ae  is  contemplated  aa  being  prepared  by  the  collector.  As  the  "book* 
as  prepared  by  the  clerk  was  prepared  during  the  existence  of  a 
valid  law,  making  such  "book*  the  official  record  of  all  matters  r^> 
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qulred  to  be  kept  therein,  there  would  be  no  object,  necessity  or 
advantage  In  the  compiling,  at  thie  tine,  of  the  book  or  list  pro* 
vlded  Vor  in  Senate  Bill  94.  Had  the  emergency  clause  on  thie  Bill 
carried,  the  situation  night  have  been  different,  ns  the  collector 
eould  have  then  conpiled  the  took  without  duplicating  the  work  of 
the  clerk* 


As  It  is  apparent  that  the  interest  of  all  parties  con- 
cerned will  not  be  served  best  by  the  collector,  at  this  time,  eon- 
piling  the  list  of  delinquent  taxes  provided  for  in  senate  Bill  94, 
it  would  appear  that  the  olauoe  "and  immediately  upon  the  effective 
date  of  this  act”  is  to  be  construed  to  be  directory  and  not  manda- 
tory. The  renarks  of  the  Springfield  Court  of  Appeals  In  144  Mo. 
Appeal  593,  i ving  Co*  ns*  McManus,  1*  o.  607  are  particularly  ap- 
propriate* 

"The  distinction  between  nandatory  and 
directory  enactments  has  often  been  under 
consideration  by  the  courts.  Into  whloh 
of  these  classes  any  given  statute  falls 
is  to  be  determined  by  its  character  and 
purpose.  Zf  no  substantial  rights  depend 
upon  it  and  no  injury  can  result  from  Ig- 
noring it,  and  the  purpose  of  the  Legis- 
lature can  be  accomplished  In  a maimer 
other  than  as  prescribed  therein  and  sub- 
stantially the  same  results  obtained,  then 
the  statute  will  generally  be  regarded  as 
directory.* 

The  foregoing  was  based  upon  the  decision  of  the  Supreme 
curt  In  the  case  of  State  ex  ral  Hamilton  vs.  Railway  Co.  reported 
at  113  Mo.  397.  Judge  MaoFarlane  at  page  308  stated  as  follows* 

••Then  statutes  direct  certain  proceed- 
ings to  be  done  in  a certain  way  or  at 
a certain  time,  nnd  a strict  compliance 
with  these  provisions  of  time  and  form 
does  not  appear  essential  to  the  judic- 
ial mind,  the  proceedings  are  held  valid, 
though  tne  command  of  the  statute  Is  dis- 
regarded or  disobeyed.*  In  such  case  the 
statute  in  said  to  bs  directory.  Sedgwick 
on  Construction  of  Statutory  and  Consti- 
tutional Law,  pp.  316,  317,  318:  Pwarrls 
on  Statutes,  608-611;  Book  v.  Allen,  58 
Miss.  156;  Counties  v.  Railroad,  65  Ala. 

394;  Pond  v.  Bogus,  3 Hass.  330;  Williams 
vs.  School  District,  21  Pick.  75.  The 
legislative  power  expressly  existing,  and 
the  manifest  purpose  being  merely  to  con- 
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r»ct  an  error,  or  supply  on  omission 
of  the  county  court,  vs  mat  hold  that 
the  date,  or  oooaslon  named  by  the  stat- 
ute for  exercising  the  power,  was  direct- 
ory only  and  the  levy,  node  November  5, 

1B8V,  was  a mild  exercise  of  the  power*  * 

It  is,  therefore,  the  opinion  of  this  of flee  that  ths 
eolleotor  Is  not  required  at  this  tine,  to  prepare  the  list  of 
delinquent  taxes  oonteaplated  by  dectloa  9953  as  contained  in 
Senate  Bill  94,  but  nay  proceed  with  ths  collection  of  taxes  fron 
ths  baok  tax  book  prepared  by  ths  County  Clerk*  it  Is  our  further 
opinion  that  ths  list  of  delinquent  taxes  should  be  compiled  by  the 
eolleotor  In  accordance  with  this  section  between  January  1 and 
July  1 of  1934  and  each  subsequent  year  as  required  by  ftenats  Bill 
94* 

Zn  reply  to  your  third  inquiry  we  refer  to  faction  9953a 
as  set  out  on  page  430  of  the  Bess ion  Acts  of  1933* 

•LAlpfl  AID  LOTS  SUBJECT  TO  SAl*—Wfflgu— 

All  lands  and  lots  on  which  taxes  axe 
delinquent  end  unpaid  shall  be  subject 
to  sale  to  discharge  the  lien  for  said 
delinquent  and  unpaid  taxes  as  provided 
for  In  thle  act  on  the  first  Monday  of 
November  of  e&oh  year,*  • • 

The  seetlon  does  not  require  In  absolute  tense  a sale  In  How -saber 
1933,  but  provides  for  a sale  each  November  from  which  It  would 
logically  follow  that  such  sale  night  be  held  In  November  of  1933* 

It  should  be  remembered,  however,  that  subsequent  to  the 
passage  of  this  Act,  Senate  Bill  aO  was  passed  and  approved*  Portions 
of  thla  Act  aa  found  on  page  433  of  the  Laws  of  1933,  are  as  follows i 

"Section  1*  RF3US3I0*  OF  1KIALTXK8, 

INTERMIT  AND  COOTS*— Xn  payment  of 
the  taxes  assessed  against  any  person 
whose  name  appears  upon  the  personal 
delinquent  lists  of  any  year  or  years 
prior  to  January  1,  1933,  and  in  pay- 
ment of  the  taxes  assessed  against  any 
real  estate  which  appears  upon  the  lists 
of  delinquent  and  back  taxes  of  any  year 
or  years  prior  to  Jmmnry  1,  1933,  in- 
cluding delinquent  taxes  for  the  year 
1933.  the  collectors  of  revenue  of  the 
counties  and  cities  of  this  state  arc 
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hereby  era- lowered  end  directed  to  ac- 
cept the  original  amount  of  said  taxes 
as  charred  against  any  %aoh  person  or 
real  estate  relieved  of  the  penalties , 

Interest  and  oosts  accrued  upon  the 
sane;  Provided,  however,*  • * * If  paid 
after  Oct*  31,  1933,  and  n t later  than 
Deo.  31,  1933,  then  such  remission  shall 
bs  35  per  cent  of  euch  penalties,  Inter- 
est and  costa:  • • • 

on  the  first  Monday  of  November,  the  date  upon  which  the  aals  would 
be  required  to  be  held,  every  delinquent  taxpayer  would  be  entitled 
to  pay  the  tax  plus  but  7S£  of  the  penalties,  interest  and  oosts, 
whether  the  sane  accrued  by  virtue  of  Senate  Bill  94  or  by  other 
statutory  authority*  This  right  Is  fixed,  and  one  of  which  the 
taxpayer  may  not  be  deprived. 

In  the  oase  of  State,  ex  rel  UoKlttriok  vs.  Bair,  not 
yet  reported.  Honorable  Judge  Charles  T*  Bays  In  construing  Senate 
Bill  80,  stated  as. follows: 


"Bo  we  think  that  under  s proper  const mo- 
tion of  the  statute  assailed  In  the  Instant 


case  the  filing  of  suits  for  delinquent 
taxes  and  penalties  is  not  prevented,  but 
that  penalties  axe  resitted  in  the  manner 


provided  in  No*  80,  upon  proper  tender  of 
payment  of  the  original  taxes,  without 
penalties,  fees  or  oosts,  upon  judgment 
rendered,  (except  as  noted  later)." 


Without  question,  Senate  Bill  94  is  subject  to  Senate  Bill 
80,  so  long  as  the  later  is  effective.  noting  Judge  Hays,  supra;- 


"Wlth  respect  to  the  Act  here  an nailed, 

• • • • (it)  declares  the  exist enoe  of 
a situation  arising  from  look  of  publio 
funds,  so  grave  end  exigent  as  to  imperil 
the  functioning  of  the  State  government 
itself  In  its  essential  branches,  and  Im- 
plies that  the  remedy  lies  in  changing  the 
node  of  collection,  and  thereby  accelerating 
the  collection  of  delinquent  taxes  through 
the  remission  of  the  retarding  penalties. 

This  consideration  Impels  the  conclusion 
that  In  its  fostering  care  for  the  transcend- 
ent public  Interest  the  Legislature  Intended 
that  the  Act  should  suspend  all  provisions 
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/ of  law  repugnant  to  the  sane  or  out 
of  harmony  therewith." 

It  is  apparent  that  a sale  of  property  for  the  satis- 
faction of  taxes  prior  to  the  expiration  of  Senate  Bill  80  (Jan- 
uary 1,  1934)  would  be  repugnant  to  and  out  of  harmony  with  the 
provisions  and  the  intont  and  purpose  of  Senate  Bill  80,  under 
which  circiuflfit Alices,  Senate  Bill  60  Bust  prevail.  Judge  Hays,  in 
the  ease  of  State  ex  rel  'rutcher  ws.  Koeln,  61,  9.  ff,  (3)  1.  o. 
756,  in  considering  this,  states  as  follows: 

"Aots  Kos.  110  and  115,  oovering  only 
a part  of  the  general  taxes  in  their 
United  field  of  operation,  would  pro- 
duce confusion  and  duplication  of  • er- 
▼loe  in  the  collection  of  the  taxes 
and  would  introduce  a note  of  dishar- 
mony in  the  established  uni fora  rule 
and  system  of  the  state,  a rule  and 
system  which  Ho.  90  would  follow,  and 
axe  inconsistent  with  the  latter,  which 
is  a general  not  and  covers  the  whole 
subject-matter  of  said  special  aot. 

Ho.  80  Is  a valid  and  presently  effec- 
tive and  operative  temporary  law  and 
effectually,  during  the  limited  period 
of  Its  operation,  suspends  the  effect- 
iveness and  operation  of  Hos.  110  and 
115,  and  also  suspends,  during  the  sane 
period  and  by  necessary  Implication, 
suoh  statutory  provisions  contained  In 
said  chapter  on  taxation  as  are  in  con- 
flict with  Ho  80,*  * **.* 

It  is  therefore  the  opinion  of  this  office  that  no  sale 
of  property  for  the  payment  of  taxes  should  be  or  can  be  legally 
held  under  Senate  Bill  94  until  November  of  1934. 

Tour  fourth  inquiry  Is  rather  broad.  It  reads  as  follows: 

"If  the  first  sale  is  in  Koveaiber  of 
1934,  what  about  taxes  five  years  de- 
linquent January,  1934? * 

A portion  of  Section  9963b,  found  on  page  444  of  Missouri 
Laws  of  1933,  reads  as  follows: 


A 


^tate  Tax  Commissioner 


13- 


August  8,  1933 


"All  taxes  a^asssaed  or  levied  prior  to 
the  taking  effect  of  this  act  regaining 
due  and  unpaid  at  the  date  when  auoh 
taxes  would  have  become  delinquent  as 
provided  in  the  act  under  which  they 
were  assessed  and  levied,  and  which 
taxes  are  not  merged  in  judgment  prior 
to  the  effective  date  of  this  act.  shall 
be  deemed  to  he  delinquent  under  the  pro- 
visions of  this  act,  and  the  some  proceed- 
ings shall  V had  to  enforce  the  payment 
of  such  unpaid  taxes,  with  interest, 
penalty  and  oosts,  and  payment  enforced 
and  liens  foreclosed  under  and  by  virtue 
of  the  provisions  of  this  act  and  the 
sane  rights 'of  redemption  shall  attach. * 

All  taxes  which  under  the  law  were  delinquent  on  July  34,  1933,  are 
delinquent  under  the  terms  of  this  Act,  and  are  subject  to  all  its 
provisions.  There  can  be  no  doubt  as  to  this.  While  there  appears 
to  be  no  limitation  In  the  Act  as  to  what  delinquent  taxes  it  is 
applicable,  Section  9961,  H.  8.  of  ho*  was  not  repealed  by  the  Act* 
This  section  ra?ds  as  follows t 

•Section  9961.  LIMITATION  OF  APT 1 QMS.  No 
action  for  recovery  of  taxes  against  real 
estate  shall  be  commenced,  had  or  main- 
tained, unless  action  therefor  shall  be 
cosb^enced  within  live  years  after  delin- 
quency, excepting  taxes  now  delinquent, 
on  which  suit  may  be  commenced  at  any  time 
within  five  years  after  this  ohaptex  shall 
take  effect,  but  not  thereafter." 

Whether  or  not  the  foregoing  section  would  apply  to  and 
outlaw  the  1938  taxes  after  January  1,  1934  depends  on  the  nature 
of  the  proceeding  provided  for  the  collection  of  taxee  under  Senate 
Bill  94  and  the  proper  construction  to  be  given  the  word  "notion" 
as  contain'd  in  is action  9961  above  quoted. 

Considering  ^nate  Bill  94,  we  find  that  Section  9953a 
provides  that  lands  and  lots  upon  whioh  taxes  are  delinquent  "shall 
be  subject  to  sale  to  discharge  the  lien"  of  such  taxes.  Section 
9953b  provides  for  the  publication  of  list  of  such  lands  and  lots 
annually  before  the  first  Monday  of  November  of  each  year.  Section 
9953c  reouires  the  coll  eotor  to  hold  a sale  of  such  lands  and  lots 
ann  ally,  beginning  on  the  day  mentioned  in  such  notice  (the  first 
Monday  of  November).  Section  9953  d provides  for  the  issuance  of 
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a certificate  of  purchase  to  the  purchaser,  fc act ion  9954a  pro- 
vides for  the  time  and  maimer  of  the  purchaser  obtaining  posses- 
sion of  the  land  or  lot  bought.  Section  9957  provides  for  the 
issuance  of  a deed  to  the  purchaser  in  case  no  redemption  of  the 
land  from  tax  sale  is  made.  Various  other  sections  provide  for 
the  redemption  of  the  property.  It  ie  to  be  noted  that  in  no 
section  is  any  provision  mace  for  the  institution  of  any  "notion* 
or  “suit*  before  any  court  of  tribunal  for  the  enf  arc  sstfait  of  the 
payment  of  the  taxes.  The  most  that  can  be  said  is  that  the  course 

fr escribed  by  Senate  Bill  34  for  the  collection  of  delinquent  taxes 
e a "summary  proceeding*  by  a county  officer  without  the  aid  or 
intervention  of  any  judicial  body. 

Having  this  in  mind,  we  shall  consider  what  construction 
is  to  be  placed  upon  the  term  “action"  as  used  in  the  above  quoted 
statute  of  limitations.  Under  the  civil  law,  we  find  that  an  "action* 
was  associated  with  a right  proceeded  upon  before  a judicial  tribunal. 
See  Bouvier'e  taw  Dictionary,  Third  Revision,  1 vol^iae  126. 

•In  the  Institute  of  Justinian  an 
action  is  defined  as  jus  persequendl 
in  judicio  quod  slbe  debetur  (the  right 
of  pursuing  in  & judicial  tribunal  what 
is  due  one's  self;;  Inst*  4,  8*  In 
the  Digest,  however,  where  the  signi- 
fication of  the  word  is  expressly 
treated  of,  it  is  said.  Actio  general! ter 
eumitur;  vel  pro  loco  jure  quod  quia 
habet  persequendl  in  judicio  quod  smut 
est  sibiv©  debetur;  vel  pro  hao  ipsa 
perse. *ut lone  seu  juris  exereiio  (Action 
in  general  is  taken  either  as  that 
right  which  each  one  has  of  pursuing  in 
a judicial  tribunal  hie  own  or  what  is 
due  him;  or  as  the  pursuit  Itself  or 
exercise  of  the  rl^ht);  Dig.  50.  16, 

16." 

Bouvier  defines  "action*  as  follows* 

" The  formal  demand  of  one ' s right  from 
another  person,  made  and  insisted  on  in 
a court  of  justice*  In  a quite  eofi&ton 
sense,  action  includes  all  the  formal 
proceedings  in  a court  of  justice 
attendant  upon  the  demand  of  a right 
made  by  one  person  of  another  in  such 
court,  including  an  adjudication  upon 
the  right  and  its  enforcement  or  denial 
by  the  court . * 


I; 
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Judicial  definitions  from  each  state  could  be  supplied,  by  far 
the  largest  proportion  of  which  Interpreted  "act ion"  as  being 
the  enforcement  of  a right  associated  with  a hearing  or  nro- 
UMM.  ItflUEt  & XWUPlftl  Jaiafflftl* 

The  Courts  of  Colorado in  considering  whether  a fore- 
closure  of  a deed  of  trust  was  an  * Action”  within  the  meaning  of 
their  statute  of  limitations,  states  as  follow® , in  the  case  of 
Howe  vs.  y til  vane,  139 , Pacific  10*1 1 

“(1)  It  is  settled  law  in  this  state 
that  the  six-year  statute  of  limitations 
does  not  operate  as  a bar  to  proceedings 
for  the  foreclosure  of  a deed  of  trust, 
when  foreclosure  is  mads  by  advertisement 
and  sale  by  the  trustee  named  in  the  deed 
of  trust,  without  the  aid  or  Intervention 
of  a court  proceeding;  that  such  proceed- 
ings are  not  an  "act ion"  within  the  pro- 
vision of  our  statute,  which  reads:  'Ths 
following  actions  shall  be  commenced  with- 
in six  years  next  after  the  cause  of 

action  shall  acruo  and  not  afterwords' * • 

• 

The  foreclosure  of  the  state's  tax  lien  la  analogous  to  the  proceed- 
ing above  referred  to.  The  collector  is  re  itirea  by  law  to  conduct 
the  sale,  and  convey  title  to  the  property  sold.  Ho  Judicial  pro- 
ceeding is  contemplated  or  necessary  to  oomplttely  ox  ecru  to  the  our— 
oos e of  the  law. 


In  1865  the  procedure  in  this  state  for  enforcing  the 
payment  of  taxes  was  very  similar  to  this  present  law.  The  law  of 
iB65  provided  for  a Bale  by  the  collector,  of  land  upon  vhioh  there 
were  taxee  delinquent  and  unpaid*  Section  116  provided  that  tracts 
not  sole  for  want  of  bidders  would  be  forfeited  to  the  state*  Sec- 
tion 117  provided  for  redemption  of  the  property  sold  within  two 
yeare  of  the  sale,  upon  comnlirnoe  with  certain  conditions • Tbs 
99th  section  provided  for  the  county  cleric  staking  a "sale  book*  in 
which  he  was  remixed  to  keep  a record  of  the  sales*  Later,  in 
1872,  a law  was  pa- aed  authorising  a suit  to  enforce  payment  of 
back  taxes.  Under  this  law,  and  subsequent  similar  laws,  a suit  was 
brought  in  1877  to  recover  taxes  delinquent  since  1868.  In  IMS 
there  was  a general  statute  of  limitations  barring  "olvll  actions” 
after  five  years  of  the  accrual  of  the  action.  The  Supreme  Court, 
in  the  case  of  The  State  to  the  use  of  Hosenblatt,  Collector,  vs. 
Herman,  70  Mo*  441,  states  as  follows  at  455 : 


"The  statute  of  limitations  provides 
(2  Wag.  3 tat.,  p*  917)  that  'civil 
tions 


actions  upon 


ty  o rested  by  a 


statute, • other  than  a penalty  or 
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forefeiture,  which  latter  are  harred 
in  three  yars,  shall  be  barred  la 
five  years  after  the  cause  of  action 
shall  have  accrued;  and  section  33  tfc- 
c lares  that  * the  limitations  prescribed 
in  this  chapter  shall  ap  ly  to  actions 
brought  in  the  name  of  this  atate,  or 
for  its  benefit,  in  the  sane  manner  as 
to  actions  by  private  parties*  The 
summary  proceedings  authorised  by  the 


gives  an  notion  against  the  owner  of 
the  land  for  the  baok  taxes  now  sued  for. 

There  was  no  act  of  the  Legislature  be- 
fore that  authorizing  any  suit  against 
the  owner,  and  that  act  expressly  re- 
pealed the  limitation  in  the  general 
statute  by  declaring  that  the  aotlon 
might  be  brought  at  any  tins,  * before 
the  expiration  of  said  fifth  y - ar  as 
well  as  after  the  expiration  thereof* 

There  is  no  es  ential  distinction,  so  far  as  our  point  Is 
concerned,  in  the  term  ‘civil  action*  as  used  in  this  limitation 
statute  of  lo66,  and  the  term  ‘action*  as  used  in  the  instant  statute. 
The  word  ‘civil*  denotes  such  actions  as  being  distinguished  from 
■ criminal*  actions,  and  do  not  affect  the  application  of  the  ten 
"action'*  in  any  other  sense.  This  is  mads  olear  in  the  case  of  the 
State  sx  rel  Koohtltzky,  et  al.  vs.  alley,  et  al,  a decision  of  the 
Supreme  Court  en  banc  reported  at  203  Mo. , 175.  Judge  Woodson,  after 
considering  various  definitions  of  ‘civil  suit*,  etc,  stated  at  page 
186  as  follows: 


■At  will  be  seen  drom  an  examination  of 
these  various  definitions  that  the 
phrases,  'civil  case'  and  *olvll  suit* , 
refer  to  the  legal  means  by  which  the 
rights  and  remedies  of  private  indivi- 
duals are  enforced  or  protected.  In  con- 
tradistinction to  the  words  1 criminal 
cas*s,*  which  refer  to  public  wrongs  and 
their  punishment;  and  that  the  word  'case,* 
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Then  considered  alone,  «(.ans  the  facta, 
or  the  state  of  facts  which  constitute 
the  rights  of  the  Individual,  or  his 
cause  of  action,  which  the  * proceeding,1 
'action'  or  'suit'  protects  or  enforced. * 

And  considering  "suit",  "action”  and  "case",  stated  on  page  187 
as  follows! 


"It  night  not  be  out  of  plaoe  here  to 
state  that  the  authorities  before  cited 
attach  to  the  word  'suit*  a broader  and 
more  comprehensive  meaning  than  la  given 
to  the  word  'action*  or  'case,1  and  it  Is 
sons  significance  that  the  broader  tern 
is  used  in  the  change  of  venue  statute 
rather  than  the  one  employed  in  the  Con- 
stitution regarding  the  jurisdiction  of 
the  circuit  court." 

It  therefore  unquestionably  appears  that  the  summary  proceeding 
provided  for  by  Senate  Bill  94  Is  not  an  "action*  and  according- 
ly is  not  within  the  bar  of  Section  9961. 

Insofar  as  the  general  limitation  statutes  are  concerned 
we  find  then  to  be  as  follows! 

"Sec.  860.  Period  of  limitation  pre- 
scribed—Oivil  actions.  • * • • can 
only  be  c mm -need  1 **  *." 

3 o ©0 . 861.  What  actions  shall  be  com- 
menced within  ten  years.—*  • • • First, 
an  action  upon*  * * *;  s<  cond,  act  Ions 
brought*  * * •,  and  actions  o^*  • * *; 
third,  actions  for*  * * *." 

"Sec.  868.  Wh&t  within  five  years.  * * 

* First,  all  actions  upon  * * * *;  second 
on  aotion  upon  a liability  created  by  a 
statute,*  * * *;  third,  an  action  for  tres- 
paos*  • * *j  fourth,  an  action  for  taking* 

* * *;  fifth,  an  action  for  * * * 

i3eo.  863.  /hat  within  three  years. — * * * 

* First,  an  action  against*  * * *5  second, 
an  action  upon*  * * *•" 
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“ Sec.  884.  What  within  two  years . • • • 

* An  action  for  libel*  * • *.  All  actions 
again**4  1 * *." 

*3ee.  365.  lo  action  to  foreclose  mort- 
gage after  note  barred.— Bo  suit,  action 
or  proceeding  under  power  of  sale  to  fore- 
oloee  any  mortgage*  * * *.* 

It  le  apparent  that  section*  860,  801,  862,  863,  and 
364  are  inapplicable  to  Senate  Bill  94  for  the  sane  reason  that 
Section  9961  does  not  barr  the  proceeding.  It  le  Interesting  to 
not*  that  in  Section  865,  pertaining  to  the  foreclosure  of  de*ds 
of  trust,  the  insufficiency  of  the  use  of  the  word  * action*  to 
barr  the  foreclosure  of  a deed  of  trust  by  the  trustee,  1*  re- 
cognised, and  in  this  section,  "act Ion*  le  supplemented  by  the 
tern  *sult*  and  “proceeding* . As  a aid  section  applies  only  to  the 
foreclosure  of  deeds  of  trust,  it  is  un&pplioable  to  a proceeding 
to  enlexce  payment  of  taxes,  and  consequently  does  not  barr  the 
proceeding  under  Senate  Bill  94. 

it  Is  accordingly  the  opinion  of  this  office  that  Beet lone 
9961,  860,  861,  863.  363,  864  and  865  R.  8.  of  Mo.  1939  do  not  barr 
a sale  of  property  in  Hovesiber,  1934  under  Senate  Bill  94,  for  3938 
delinquent  taxes. 

Tour  fifth  inquiry  reads  as  follows! 

“If  suits  for  1938  taxes  were  filed 
before  July  34,  1933,  could  collector 
dismiss  S'*ae  in  1934  and  proceed  trader 
new  lav  without  these  taxes  becoming 
outlawed.  9963  B.* 

In  the  event  suit  was  brought  before  the  effective  date 
of  Senate  Bill  94,  to-wlt,  July  34,  1933,  the  collector  may,  at  hie 
option,  either  proceed  to  oolleot  the  taxes  tmder  the  lav  as  existing' 
prior  to  July  34,  1933,  or  he  may  dismiss  hie  action  theretofore  in- 
stituted end  proceed  under  the  provisions  of  Senate  Bill  94.  This 
le  by  direction  of  the  specific  provisions  of  the  Act. 

The  pertinent  parts  of  Sections  9963b  as  found  on  page 
444  of  the  Missouri  Laws  of  1933  read  &0  follows: 

rovlded  however,  that  nothing  herein 
contained  shall  be  Construed  to  affect 
the  right  of  the  county  collector  to 
proceed  to  final  judgment  and  fore- 
closure for  taxes  upon  which  suit  lurid 
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been  Instituted  prior  to  tbs  effective 
date  of  this  aet,  but  not  in  final  Judg- 
ment, nor  to  prejudice  the  rights  of 
collection  of  an/  costs  or  oonia  ions 
attaohlng  in  such  cases  which  were  valid 
under  the  tax  law  existing  at  the  tine 
of  Institution  of  such  suits.  As  to 
taxes  merged  in  Judgment  at  the  effect- 
ive date  of  this  act  the  foreclosure  of 
the  tax  lien  ?md  proceedings  relative 
thereto  shall  he  had  under  the  provisions 
of  the  law  as  such  law  existed  prior  to 
the  passage  of  this  act,  and  ae  to  the 
suits  for  delinquent  taxes  instituted, 
but  not  merged  in  Judgment,  at  the  effect- 
ive date  of  this  act  the  collector  tftftll 
have  the  right  to  proceed  to  final  judg- 
ment an-  foreclosure  of  the  tax  lien  under 
the  provisions  of  the  law  ae  it  existed 
prior  to  the  paa  age  of  this  act,  or  such 
collector  may,  In  hie  discretion,  dismiss 
such  suits  and  proceed  to  foreclosure  of 
the  tax  lien  under  the  provisions  of  this 
act,  subject  to  the  preservation  of  rights 
to  all  valid  oosts  and  commissions  that 
may  have  already  attached  In  such  character 
of  suits  uner  the  law  as  it  existed  prior 
to  the  passage  of  this  act.* 


Accordingly,  as  the  Act  particularly  permits  the  discon- 
tinuance of  the  suit  and  authorises  the  collector  to  proceed  to  sell 
the  property  under  the  Act,  and  as  flection  9961  does  not  apply  to  the 
foreclosure  proceedings  as  prescribed  by  Senate  Bill  94,  it  is  the 
opinion  of  this  office  that  1928  taxes  would  n t become  outlawed 
upon  the  dismissal  of  the  suit  referred  to,  so  as  to  preclude  a 
sale  of  the  property  for  such  taxes  under  said  Act  In  November  1914. 

Tour  sixth  inquiry  reads  as  follows: 

Tlf  8.  B.  94  is  effective  on  July  34,  will 
the  collectors  have  to  make  new  delinquent 
land  books.  Sec.  9953. " 


*e  stated,  in  answering  the  second  portion  of  your  cecond 
inquiry,  that  this  section  was  effective  on  July  34,  1933,  except  as 
it  apparently  required  the  collector  to  duplicate  the  work  of  the 
county  clerk  respecting  the  delln  uent  land  book.  As  heretofore 
stated,  it  is  the  opinion  of  this  office  that  the  oolleotor  Is  not 
required  to  make  up  this  book  until  between  the  first  day  of  January 
and  July  of  1934. 
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Your  seventh  iaouiry  reads  as  follows; 


**hat  Tees  allowed  collectors  and  county 
clerks  for  Baking  and  recording  delin- 
quent lane  lint.  Bee.  9945  — 33  to  46. 

3eo.  9969  - 6 to  9.* 

The  appropriate  parts  of  these  Sections  read  as  follows: 

"Bee.  9945.  When  taxes  axe  herenfter  de- 
linquent. • • • "that  for  isaklng  and  re- 
cording the  delinquent  land  lint,  the  col- 
lector who  Bakes  such  book*  * * * shall  re- 
ceive tmly  ten  cents  per  tract , city  or 
town  lot,  and  the  clerk  for  conparing  and 
authenticating  such  record  of  the  delin- 
quent list  of  land  end  lots  as  made  by  the 
collector  shall  receive  five  cents  per 
tract,  city  or  town  lot." 

"Bee.  9969.  Fsoe  and  Coapensat 1 on • * • • • 

To  the  county  collector,  for  recording  the 
liet  of  delinquent  land  and  lots  twenty-five 
cents  per  tract,  to  be  taxed  as  costs  and 
collected  fro«  the  party  redeeming  such 
traot. “ 

By  comparing  these  two  sections  with  the  two  sections  amended,  we 
find  the®  to  be  the  same  except  that  the  collector  now  receives 
these  fees,  whereas  the  clerk  received  th~a  in  the  pact.  Portions 
of  these  sections,  as  contained  in  the  1939  Revision  read  as  follows: 

"Bee.  9945.  >fhan  taxes  are  hereafter  de- 
linquent.—* * * * that  for  Making  the  sane 
into  the  'back  tax  book1,  the  clerk  or 
other  officer  who  makes  suoh  book  shall 
receive  only  ten  cents  per  tract,  city  or 
town  lot.*  * * 

*9ec.  9969.  Fees  and  Compenuatloii. — * * 

* * To  the  comty  clerk,  for  making  the 
*back  tax  book* , twenty-five  cents  per 
tract,  to  be  taxed  as  cost  and  collected 
from  the  party  redeeming  such  tract.*  * 

* *•" 

tJnrer  these  sections,  the  clerk  received  twenty-five  cents  per  tract 
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on  taxes  delinquent  for  the  first  tins  for  malting  up  the  back 
tax  book,  and  tea  cents  per  tract  for  transferring  the  taxes  re- 
maining unpaid  at  the  end  of  the  year,  to  the  •consolidated  back 
tax  book"*  It  appears  that  the  only  logical  Interpretation  that 
can  be  placed  upon  these  amended  statutes  is  that  the  collector 
ie  entitled  to  twenty-fire  cents  for  placing  each  trot  upon  which 
taxes  are  delinquent  for  the  first  time,  in  the  original  list  of 
lends  and  lots  remaining  delinquent  and  unpaid,  and  to  ten  cents 
per  tract  for  the  transferring  such  of  the  tracts  as  remain  de- 
linquent and  unpaid  to  the  "back  tax  book*.  By  reason  of  the  last 
clause  of  Geotloa  9945  as  amended,  the  clerk  Is  entitled  to  fire 
cents  per  treat,  for  camparlne  and  authenticating  the  delinquent  list 
of  land  and  lots  as  made  by  the  collector*  Such  is  the  opinion  of 
this  office* 

Tour  eighth  inquiry  reads  as  follows I 

•At  what  exact  date  or  time  do  taxes 
become  levied  and  assessed  as  to  the 
collector's  duty  to  certify.  Geo*  9963  fi. 

6-7." 

The  following  portions  >t  the  section  are  pertinent  to 
this  lnquiryi 


•Sec.  9963b.  MANlfZH  OF  COLLECT  IMG  IN— 
SURAROE  OR  PROPERTY—  WHO  SHALL  RECEIVE 

SAME— FORM.  In  the  event  of  the  des- 
truction by  fire,  windstorm  or  tornado 
of  any  permanent  building  * * * • situate 
upon  any  land*  • • *whioh*  • • *at  the 
time  of  destruction  were  situate  upon  any 
land*  * * * against  which  taxes  ware  then 
levied  and  assessed,  and  wan  so  situate 
at  the  time  of  such  levy  and  assessment, 
the  lien  of  such  taxes  shall  attach  to  and 
follow  any  insurance  that  may  be  upon  said 
property  at  the  time  of  its  destruction*  * 

* *pro vlded  however.  If  in  the  opinion  of 
the  county  collector  the  destruction  of 
such  building*  * * •will  not  prejudice 
the  collection  of  such  taxes*  * * *the 
county  collector  shall  be  authorised  in 
writing,*  * * *to  waive  and*  * * "release 
the  lien  by  this  section  given.  * * * * 
Theme  ured*  • • • shall  file  with  euoh 
company  a statement  from  the  colleotor*  " 

• •inwTiting,*  * * • th-*:t  there  are  no 
taxes  against  said  building*  * * * or 
that  taxes  exist  against  the  sane  and  the 
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amount  and  description  thereof,  and 

whether  or  not  such  lien  is  waive,  * 

• • * * 

■ 

Taxes  levied  and  assessed  have  at  all  times  been  a lien 
upon  the  real  estate  taxed*  To  further  secure  these  taxes,  the 
insurance  upon  the  Impr  -vestents  on  the  land  was  made  amenable  to 
this  lien*  A study  of  the  foregoing  section  leads  us  to  believe 
that  no  new  lien  was  created,  but  the  lien  heretofore  existing  on 
real  estats  Is  simply  extended  to  the  insurance*  The  phrase  "the 
ll^ti  of  such  taxes  shall  attach  to  and  follow"  does  not  contemplate 
a new  and  separate  lien  on  the  insurance,  as  distinct  from  the  lien 
◦n  the  real  estate,  but  refers  to  one  lien  upon  the  real  estate  and 
insurance* 


While  we  have  not  overlooked  the  clause  that  states  that 
the  Insurer  shall  pay  the  taxes,  eto*,  then  due,  levied  and  assessed. 
It  Is  our  opinion  that  the  lien  extended  to  such  insurance  is  the 
Ilea  as  exists  upon  the  land,  i.e;-  for  taxes  levied  and  assessed, 
whether  due  or  not.  It  is  possible  that  under  these  circumstances, 
the  collector  could  not  state  the  amount  of  such  taxes*  In  this 
event,  he  could  only  state  such  taxes  had  been  levied  end  assessed, 
but  the  exact  amount  thereof  was  undertermlned* 

It  is  the  opinion  of  this  office  that  whatever  lien  exists 
upon  the  land  for  the  payment  of  taxes,  is  by  the  terms  of  Senate 
Bill  94  extended  to  the  insurance  in  the  ev^nt  of  a "destruction" 
occuring  under  the  olrcusstanoes  provided  for  in  section  9963b,  and 
the  statement  required  of  the  collector  should  oover  all  such  taxes* 

Tour  ninth  inquiry  reads  as  follows; 

"Can  City  Collectors  sell  lands  for  de- 
linuent  taxes  or  do  they  have  to  certify 
delinquent  lands  up  to  county  collector 
for  sale*  Bee*  9963  C." 

Section  9963c,  as  found  on  page  448,  Missouri  Laws  of  1933, 
is  as  follows; 


•Bee.  99630.  ACT  ft HALL  APPLY  TO  CQUHTIS8 
AID  CITIES  AID  OKRTAIH  OFFICERS. — In  all 
counties  that  have  adopted  or  may  hereafter 
adopt  township  organisation,  wherever  the 
word  'collector1  is  used  in  this  act,  as 
to  euoh  counties  such  designation  shall  be 
construed  to  mean  "treasurer  and  ex-off loo 
collector,*  or  in  Section  9963  may  be  town- 
ship collector*  Where  applicable  the  word 
* county*  as  used  in  this  act  shall  be  con- 
st rued  *City'  and  the  words  'county  clerk' 
shall  be  construed  *oity  clerk  or  other 
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proper  officer.' " 

It  would  At  first  appear  that  the  latent  was  to  establish  one  gen- 
eral system  to  be  used  in  the  collection  of  all  delinquent  taxes , 
whether  state,  county,  city,  township,  municipal  or  otherwise*  The 
passage  of  Senate  Bill  96,  amending  Section  9970,  might  further 
indicate  this  to  be  the  intention*  Section  9970,  as  amended.  Is 
found  on  page  451,  Missouri  Laws  of  1933,  and  is  as  follows: 

"Sec.  9970*  COLLECTOR  SHALL  KECKIPT  FOR 
DKLXXqpFflT  TAXES. —The  collectors  of  all 
ei t lee  and  incorporated  towns  hawing  author- 
ity to  lewy  and  collect  taxes  under  their 
respect iwe  charters  or  w&dsar  any  law  of 
this  state  shall,  on  or  before  the  first 
Monday  in  March,  annually,  return  to  the 
county  collector  a list  of  lands  and  lots 
on  which  the  taxes  or  special  assessment 
levied  by  such  city  or  incorporated  town 
remain  due  and  unpaid*  The  county  col- 
lector shall  receipt  for  the  aggregate 
amount  of  such  delinquent  taxes,  which  re- 
ceipt shall  be  held  by  the  treasurer  of 
the  city  or  town,  and  shall  stand  as  evi- 
dence of  indebtedness  upon  the  part  of 
the  county  collector  and  his  bondsmen  to 
such  city  or  town,  until  settlement  in 
full  has  been  made  by  payment  of  said 
treasurer  or  his  successor  of  all  taxes 
thus  receipted  for,  or  by  a return  of 
such  part  as  is  uncoil eetibls.” 

The  only  change  mads  was  to  change  the  date  of  "the  first  day  of  May" 
to  "the  first  Monday  of  March" . The  sections  are  Identical  except 
for  this  change.  This  was  made  to  conform  to  the  provisions  of  donate 
Bill  @4  respecting  the  making  of  the  list  of  delinquent  lands  by  the 
collector;  Beet ion  9953  providing  the  collector  shall  make  such  list, 

"including  therein  the  delinquent  taxes 
of  all  cities  and  incorporated  towns 
having  authority  to  levy  and  collect 
taxes  under  their  respective  charters 
or  trader  any  law  of  this  state  returned 
delinquent  to  the  county  collector, 
separately  stated,  ****** 

It  must  be  kept  In  mind,  that  Senate  Bill  94  amended  only 
Chapter  59,  Mid  did  not  purport  to  amend  or  repeal  any  other  ChapfceT. 
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A muter  of  eeotlons  of  said  Chapter  were  repealed,  and  some  fi ftp- 
erven  new  eeot lone  enacted.  No  mention,  directly  or  Indirectly,  is 
made  in  the  Aot  of  the  etatutea  which  pertain  particularly  to  the 
oolleotlon  of  delinquent  elty  taxes,  which  are  to  te  found  in  Chap- 
ter 38,  entitled  "Municipal  Corporations".  Section  6208,  et  eeq.  of 
Chapter  38  providee  for  a nonary  proceeding  to  oolleot  delinquent 
taxes  due  Cities  of  the  First  Class,  which  proceeding  prescribes  a 
sale  of  the  property  for  delinquent  taxes,  and  in  general,  provides 
for  a syeten  of  tax  oolleotlon  similar  to  that  provided  for  the  col- 
lection of  state  and  county  taxes  by  Senate  Bill  94.  Section  6605 
et  eeq.  of  Chapter  38  provides  for  the  method  of  collecting  delin- 
quent taxes  due  Cities  of  the  Seoond  Claes.  The  sections  provide 
for  suit  being  brought  by  the  City  Attorney  in  the  nane  of  the  City 
to  enforce  the  general  and  special  taxes  with  penalties  and  costs. 
These  sections  oontaln  a complete  procedure,  separate  and  distinct 
from  that  referred  to,  both  before  and  after  the  passage  of  Ssnats 
Bill  94,  in  Chapter  59.  Section  6780  et  eeq.  of  Chapter  38  provide 
for  the  method  of  collecting  delinquent  taxes  due  Cities  of  the 
Third  Class.  Portions  of  Sections  6780  and  6781  arc  aa  follows t 

•Seo.  6780.  DELIN^USIT  TAXES— LI KM  FOR 
TAXES.—1 • • * *The  enforcement  of  all 
taxes  authorised  by  this  article  shall 
be  aade  in  the  same  manner  and  under  the 
same  rules  and  regulations  as  are  or  may 
be  provided  by  law  for  the  oolleotlon  and 
enforcement  of  the  payment  of  state  and 
county  taxes,  including  the  a el sure  and 
sale  of  goods  and  chattels,  both  before 
and  after  said  taxes  shall  become  delin- 
quent: Provided,  that  all  suite  for  the 
oolleotlon  of  oliy  taxes  shall  be  brought 
in  the  name  of  the  state,  at  the  relation 
and  to  the  use  of  the  oity  collector." 

•seo.  cm.  collector;  duties  op—  deli*- 

qD  NT  TAXES,  ETC.—*  * * "The  city  council 
shall  cause  the  land  and  lot  delinquent 
list  and  the  personal  delinquent  list  to 
be  returned  to  the  oltr  collector,  who 
shall  be  eharged  therewith,  who 
proceed  to  oolleot  the  same  In  the  sane 
manner  and  under  the  same  regulations  an 
are  or  nay  be  provided  by  law  for  the 
oolleotlon  of  delinquent  lists  of  reel 
and  personal  taxes  for  state  and  oounty 
purposes:  Provided,  that  all  suits  for 
the  oolleotlon  of  oity  taxes  shall  be 
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brought  in  the  name  of  the  state,  at 
the  relation  and  to  the  use  of  the  oity 
collect or." 

Section  6998  et  seq.  of  Chapter  38  provide  for  the  method 
of  collecting  delinquent  taxes  due  cities  of  the  fourth  class.  The 
appropriate  portions  of  Sections  @995  and  6996  are  identical  with 
the  portions  of  sections  6780  and  6781  above  quoted,  insofar  as  tie 
issue  Involved  here  is  concerned.  Sections  7108  et  eeq.  of  Chapter 
38  provide  for  the  method  of  collecting  delinquent  taxes  due  Towns 
and  Tillages.  Portions  of  Section  7109  are  ae  follows: 

•See.  7109.  A88SBSMEST  ABB  COLLECT I GN  OF 

RKTmJFS  — * • • ‘It  Shall  te  the  duty  of 
the  board  of  trustees  to  retire  the  col- 
lector, annually,  to  make  out  and  return, 

* * • ‘a  list  of  delinquent  taxes  remain- 
ing due  and  uncollected  on  the  first  day 
of  January  of  each  year,  to  be  known  as 
the  delinquent  list.  It  shall  be  the  duty 
of  the  board  of  trustees,  • • • ‘carefully 
to  examine  the  same,*  * * ‘end  shall  * * * 
cause  said  delinquent  list  * * * ‘with  bills 
therefor,  to  be  placed  in  the  hands  of  the 
county  collector,  who  shall  give  a receipt 
therefor  and  proceed  to  collect  the  taxes  due 
thereon,  in  like  manner  and  with  the  same 
effect  as  delinquent  taxes  for  state  and 
county  purposes  are  collected.*  * • •*• 

The  issue  at  hand  is,  which  of  the  foregoing  classes  are 
affected  by  Senate  Bill  94  and  to  what  extent. 

It  is  clear  that  Article  3,  of  Chapter  38,  pertaining  to 
Cities  of  the  First  Claes,  and  Article  3 of  Chapter  38,  pertaining 
to  Cities  of  the  Second  Claes,  each  prescribe  a complete  system  or 
procedure  for  the  eollectionof  delinquent  taxes.  These  systems  are 
provided  eepeclally  to  apply  to  the  particular  class  of  city  affect- 
ed. The  systems  so  provided  are  not  repealed  and  apparently  were 
not  within  the  purview  of  the  legislative  Intent  at  the  time  Senate 
Bill  94  was  placed  on  the  Statute  Books.  To  apply  Senate  Bill  94 
to  delinquent  taxes  due  Cities  of  the  First  and  Second  Class  would 
be  to  invite  confusion  and  uncertainty,  as  there  would  then  be  two 
methods  by  which  such  taxes  might  be  enforced. 

It  is  our  opinion  that  by  the  common  rules  of  construc- 
tion Senate  Bill  94  cannot  be  applied  to  delinquent  taxes  due  to 
Cities  of  the  First  and  Second  Classes. 
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We  shall  consider  taxes  due  Cities  of  the  Third  sad  Fourth 
Claeses  together,  as  the  statutes  respeotlng  the*  are  of  the  seas 
legal  effect.  We  call  attention  to  the  wording  of  Sections  6781 
(pertaining  to  Third  Class  Cities)  and  6996  (pertaining  to  Fourth 
Class  Cities)  1929  Revision,  eaoh  of  wbioh  provides  that 

"the  land  and  lot  delinquent  list  (is) 
to  he  returned  to  the  City  Collector 
• * • "who  shall  proceed  to  collect the 
sane.  In  the  sane  Banner  and  under  the 
eaae  regulations  as  are  or  may  be  pro- 
vided by  law  for  the  coll eot ion  of  ae- 
llnu^nt  lists  of  real  and  personal 
taxes  |oj  etate  end  county  mimosas. 


Pnd ex  the  foregoing  provisions  City  Collectors  In  the  past  enforced 
the  payment  of  delinquent  taxes  by  suit  following  the  procedure  pre- 
scribed by  Chapter  69  for  oolleotion  of  State  and  County  taxes.  Ho^ 
ever,  such  suit  was  brought  by  the  City  Collector,  and  not  by  the 
County  Collector,  and  by  virtue  of  Sections  6791  and  6996,  as  the 
ease  required,  and  not  by  virtue  of  any  Section  of  Chapter  59,  ln_ 
eluding  9970  heretofore  quoted.  The  Buprene  Court  has  held  that  ~ 
these  two  sections  (6781  and  6996)  were  the  ones  applicable  to  olty 
delinquent  taxes,  rather  than  section  9970,  or  any  other  section  of 
Artlole  9 or  10  of  Chapter  59. 

Section  1604  of  the  Revised  Statutes  of  1889  pertained  to 
the  collection  of  taxes  In  Cities  of  the  Fourth  Class.  This  was  the 
predeeessor  of  Section  6996  of  the  1929  Revision.  Section  7673  of 
the  1889  Revision  pretained  to  City  and  Town  delinquent  taxes,  and 
was  the  predeeessor  of  Section  9970,  Revised  Statutes  of  1929.  The 
City  of  Aurora  was  a City  of  the  Fourth  Class  at  the  time  in  question. 
In  the  ease  of  Olty  of  Aurora  ex  rel  Williams,  Collector,  vs.  Lindsay, 
146  ho*  509,  the  question  was  raised  ae  to  whether  the  suit  should 
be  brought  by  the  County  Collector  under  Section  7873  or  by  the  Olty 
Collector  under  Section  1604,  1889  Revision.  The  Court  stated  as 
follows I 1.  o.  516. 

"The  tax  suit  was  brought  under  the  pro- 
visions of  section  1604,  Revised  Statutes 
of  Missouri  1889,  and  It  Is  claimed  by  the 
parties  to  the  notion  that  it  should  have 
been  brought  under  section  7672  et  seq. , 

Revised  Statutes  1689,  that  section  1604 
is  a mere  continuation  in  1889  of  the  laws 
of  1881  (Acts  1881,  p.  59)  and  that  the 
act  of  1881  was  repealed,  by  implication 
by  the  Aot  of  1883  (Acts  1883,  p.  150), 
and  that  the  Aot  of  1883  is  now  section 
7672  et  seq.  of  the  Revised  Statutes  of 
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on  the  other  hand  It  Is  claimed  that 
section  1604  la  an  act  duly  enacted 
by  the  35th  General  Assembly,  and  being 
later  In  date  than  the  Act  of  1883,  end 
special  In  Its  nature,  it  repeals,  by 
implication,  the  conflicting  provisions 
of  the  Act  of  1383,  and  Its  requirements 
mist  be  observed  in  collecting  taxes  due 
cities  of  the  fourth  class* 


An  examination  of  the  history  of  section 
1604,  as  it  appears  in  the  Hevised  statutes 
of  1889,  discloses  that  the  35th  General 
Aeseably  regularly  adopted  it  as  a part 
of  the  aot  revising  the  cities,  towns  and 
villages  law  of  this  State,  with  the  ex- 
ception that  in  the  last  sentence  of  the 
section  the  revisers  have  substituted  the 
word  'article*  for  the  word  'chapter*  as 
It  is  in  the  original  bill. 

It  Is  therefore  the  lav  now,  and  its  pro- 
visions mist  be  followed,  rather  than 
those  of  the  Act  of  1883  (being  now 
section  7873  et  soq.)  in  actions  for  the 
collection  of  taxes  due  cities  of  the 
fourth  class.* 


This  position  was  affirmed  in  the  ease  of  Stats  ex  rel  Cubit,  Col- 
lector of  the  City  of  Princeton  vs.  lewis,  366  Mo.  181.  wherein  suit 
was  brought  to  collect  delinquent  City  taxes,  and  in  which  Judge 
Farts  stated  at  page  122: 


**  * * * We  agree  with  learned  counsel 
* * * *that  the  statute  now  in  fores  re- 
quires these  suits  to  be  brou^it  In  the 
nsae  of  the  State  of  Missouri  at  the 
relation  and  to  the  use  of  the  City  Col- 
lector. naming  bin,  and  the  city  for 
which  he  sues  (Sec.  9348,  R.  S.  1909): 


Section  9348,  R.  S.  of  1909  is  identical  with  Section  6995,  R.  3*  1939. 

In  the  case  of  The  State  ex  rel  Bauer,  Collector  of  the 
City  of  Jefferson  vs.  Edwards,  183  Mo*  660,  the  Supreme  Court  applied 
the  sane  construction  to  Cities  of  the  Third  Claes*  On  page  667 
Judge  Gantt  quotes  what  is  now  a portion  of  Section  6781,  1939  Re- 
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▼la Ion,  and  states  that  by  reason  of  said  section 

•The  City  Collector*  • • *ls  fully 
empowered  aln  the  sane  manner*  to 
certify  the  book  tax  bills  for  dellx»> 
quant  city  taxes  and  his  certificate  is 
prlna  facie  evidence  that  the  taxes  just 
and  correct.  • * • *.* 

The  foregoing  case  also  shows  the  application  to  city  delinquent 
taxes  that  is  to  be  wads  of  the  law  relating  to  delinquent  State 
and  County  taxes. 

As  the  enforcement  by  suit  is  no  longer  possible  under 
Senate  Bill  94,  the  method  of  collecting  delinquent  taxes  dus  Cities 
of  the  Third  and  Fourth  Clnsses  oust  follow  the  procedure  established 
for  the  collection  of  State  and  County  taxes;  to-wit,  the  procedure 
provided  for  in  Senate  Bill  94.  This  by  reason  of  the  portions  of 
sect ions  6780  and  6996  which  provide  for  the  enforcement  of  taxes 

•in  the  sane  wanner  and  under  the  sane 
rules  and  regulations*  * * *as  ■&▼  be 
provided  by  lai  l for  the  collection  and 
enforcement  of  the  payment  of  states  attd 
county  taxes,*  * * 

It  Is  thersfore  the  opinion  of  the  offioe  fch&t  Senate  Bill 
94  is  applicable  to  Cities  of  the  Third  and  Fourth  Classes  Insofar 
as  it  prescribes  the  method  and  manner  of  the  collect  ion  and  en- 
forcement of  the  p&ynsnt  of  the  taxes,  but  any  proceedings  had  re- 
lating thereto  are  to  be  conducted  by  the  olty  collector  consistent 
with  the  requirements  of  Articles  4 and  5 of  Chapter  38,  1939  Re- 
vision. 


we  shall  lastly  consider  the  collection  of  delinquent 
taxes  due  Towns  nad  Villages . By  reus  cm  of  Section  7109,  heretofore 
quoted,  the  proper  officers  of  the  town  or  village  are  required  to 
place  the  delinquent  list  in  the  hands  of  the  collector,  who  shall 

•proceed  to  collect  the  taxes  due  there- 
on, in  like  manner  and  with  same  effect, 
ae  delinquent  taxes  for  state  and  county 
purposes  are  collected.* 

As  to  such  taxes,  the  collector  Is  to  proceed  to  collect  as  though 
they  were  county  and  state  taxes.  He  is  to  do  all  things  necessary 
to  effect  the  collection  of  the  taxes.  Under  such  clrcrostanoss  he 
should  proceed  to  sell  the  property  ae  required  by  Senate  Bill  94 
for  such  taxes. 

It  Is, therefore,  the  opinion  of  this  office  that  delin- 
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quent  taxes  due  Towns  and  Tillages  are  to  be  collected  by  the 
County  Collector  under  the  provision  of  Senate  Bill  94. 

Tour  tenth  interrogatory  reads  as  follows I 

•Is  it  mandatory  that  the  collector 
sell  all  real  estate  delinquent  every 
year,  or  could  he  allow  several  years' 
taxes  and  penalties  to  accumulate  be* 

. fore  advertising  the  real  estate  for 
sale*" 

We  shall  first  consider  the  statutory  provisions  concerning  this 
problem.  Section  9953.  which  we  have  already  quoted,  provides  for 
the  making  of  a list  of  lands  upon  which  taxes  remain  delinquent 
and  unpaid.  This  list  is  to  include  all  property  upon  which  state 
and  County  taxes  are  delinquent*  Section  9963a  provides  in  part 
as  follows i 

"dee.  9952a.  LAHDS  AID  LOTS  SUBJECT  TO 
3A1S—WHH.—  All  lands  and  lots  on  which 
taxes  are  delinquent  and  unpaid  shall  be 
•’ubisct  to  sale  to  discharge  the  lien  for 
said  delinquent  and  unpaid  taxes  as  pro- 
vided for  in  this  act  on  the  first  Monday 
of  liovember  of  each  year,  • * * • 

Section  9952b  provides  in  part  as  follows) 

•Sec.  9953b.  SHALL  PUBLISH  LIST  0 T DB- 
LIHqUHTT  LAHDS— JOPiEIBI.— The  county  col- 
lector shall  cause  a copy  of  so oh  list  of 
delinquent  lands  and  lots  to  be  printed 
in  some  newspaper*  • • ••  To  euch  list 
shall  be  attached  and  in  like  manner  so 
printed  and  published  a notice  that  so 
much  of  said  lands  and  lots  as  may  be 
necessary  to  discharge  the  taxes,  inter- 
est and  charges  which  may  be  due  thereom 
at  the  time  of  sale  will  be  sold  at  pub- 
lic auction  at  the  oourt  house  door  of 
tmah  county,  on  the  first  Monday  in  Hov~ 
ember  next  thereafter?  • • 

Section  9953c  provides  in  part  as  follows! 

■Sec.  9952o.  PERIOD  OP  3ALS-- MAWWKft  OF 
BIDS.— On  the  day  mentioned  in  the  notice, 
the  county  collector  shall  commence  the 
sale  of  such  lands,  and  shall  continue*  • 

* ‘until  so  nmch.  of  each  parcel  assessed 
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* • • *shall  be  sold  as  will  pay  the 
taxes .interest  and  charges  thereon  * 

• * *;• 

From  the  foregoing  excerpts,  it  is  plain  that  the  list  prepared  by 
the  oolleotor,  including  each  and  every  traot  upon  which  taxes  re- 
main delinquent  and  unpaid,  is  rsquired  to  be  published  in  the 
notice  of  the  sale,  said  notice  to  state  that  so  much  of  "said 

wc  lots*  shall  be  sold  as  necessary,  and  that  on  the  day  of 
sale,  the  oolleotor  " shall  coBs&enoe  the  sale  of  such  l-aidg*  • At 
no  point  in  the  prooedure  ie  the  oolleotor  given  any  discretion 
as  to  what  lands  shall  bs  sold*  The  only  exemption  froa  sale  Is 
in  the  event  lands  are  offered  for  sals  bat  no  bid  Is  received  suf- 
ficient to  pay  the  tax,  penalties  and  ooarges.  (Sections  9953  and 
9953a)  • Ait  they  must  be  sub j ected  to  sals. 

This  conclusion  is  irresistible  When  ve  consider  the 
object  of  Senate  Bill  94.  Primarily,  it  le  expected  to  effect 
the  regular  payment  of  taxee,  thus  assuring  the  annual  Income  nec- 
essary to  support  the  government . Secondarily,  it  is  to  ease  the 
penalty  burden  upon  the  delinquent  taxpayer.  To  permit  taxee  te 
accumulate  year  after  year  without  a sale  of  the  property  would 
defeat  both  pumpoaes.  The  state  and  the  counties  would  be  no  better 
off  than  mder  the  former  system  of  permitting  taxee  to  accumulate 
five  y°ars,  then  instituting  a cult  that  was  permitted  to  pend  in 
court  for  on  additional  period.  As  to  the  taimayer,  penalties 
accrue  on  the  tax  at  10£  per  annum,  till  sold  (section  9953).  after 
sale,  the  taxpayer  ie  only  re  oil  red  to  pay  the  Interest  provided 
for  in  the  certificate  of  purchase.  See  Section  9953d,  page  453  Lam 
of  1933,  part  of  which  is  as  follows: 

"Such  oertl floats  of  purchase  shall  also 
reel to*  * * *the  rate  of  interest  that 
such  certificate  of  purchase  shall  bear, 
which  rate  of  interest  shall  not,  grand 
the  apn  of  tea  percent  per  annum.” 


It  is  to  be  expected  that  the  rate  of  interest  these  oertl float ee 
will  actually  bear  will  be  far  less  than  the  maximum  rate,  time 
saving  the  delinquent  taxpayer  a substantial  portion  of  the  penalty 
which  would  aocrue  if  the  sale  of  the  property  were  delayed  a num- 
ber of  years  and  penalties  accrued  at  the  rate  of  10£  per  annua. 

It  le,  therefore,  the  opinion  of  this  office  that  it  Is 
the  mandatory  duty  of  each  oolleotor  £&  subl  ect  to  sale  each  year, 
all  property  upon  which  taxee  remain  delinquent  and  unpaid. 
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*•  have  not  overlooked  the  fact  that  Seotloa  9952a  pro- 
vide* all  such  land  * shall  be  Bublect  to  sale*  each  year*  Instead 
of  • shall  be  sold"  each  year,  but  believe  that  In  view  of  Seotlos 
9963  of  the  Act  forbidding  a sale  when  a sufficient  bid  is  not  re- 
ceived, the  wording  as  found  In  3 action  9952a  is  as  Mandatory  as 
possible. 


Tour  eleventh  Interrogatory  is  as  follows  * 

"Would  the  enact® ent  8.  B.  94  and  H.  B. 

44  give  the  oolleotors  the  option  of 
proceeding  to  the  collection  of  taxes 
under  either  bill?" 

Xn  treating  your  first  Inquiry,  we  have  stated  our  views  as  to  what 
effect  is  to  be  given  Rouse  Bill  44.  Our  opinion  is  that  no  out  ion 
is  given,  or  was  Intended  to  be  given,  to  the  oolleotor  to  proceed 
under  Bouse  Bill  44  after  the  effective  date  of  Senate  Bill  94. 

This  conclusion  le  further  supported  by  the  fact  that  Section  9953, 
providing  the  wanner  In  which  suit  shall  be  instituted,  egainst  who 
it  shall  be  instituted,  the  fora  of  the  petition,  the  fora  of  certi- 
fication and  proof  and  the  wanner  of  service;  Section  3854,  pro- 
viding for  the  employment  of  an  abstractor  and  hie  duties;  Section 
9955,  providing  for  the  compensation  of  the  abstractor;  Section  9956, 
providing  for  the  form  of  the  judgment,  if  against  the  defendant, 
the  issuance  of  a special  scire  facias  and  the  lien  of  the  judgment; 
Section  9957  providing  that  suite  are  to  be  tried  at  the  return  term; 
and  Section  9958,  providing,  in  the  case  of  a sale  of  the  property, 
that  the  sheriff  shall  execute  a deed  thereto  and  the  prima  faole 
character  of  auoh  deed;  have  all  been  repealed  by  Senate  Bill  94, 
and  nothin,:  enacted  in  their  plaee  consistent  with  a collection  of 
the  taxes  by  suit.  The  one  section  contained  in  House  Bill  44  ie 
but  the  crank  to  the  car,  and  entirely  useless  by  Itself,  except  as 
hereinbefore  stated. 

Tour  twelfth  Inquiry  is  as  follows: 

"Would  Section  9961  whloh  has  not  been 
repealed  give  collectors  authority  to 
enter  suit  for  back  taxes?" 

Section  9961,  which  has  heretofore  been  considered  care- 
fully in  ssspect  to  your  fifth  Inquiry,  could  not  be  considered  In 
any  respect  as  authorising  the  collector  to  enter  suit  for  back 
taxes.  Zt  Is  entirely  a statute  of  limitation,  withdrawing  a remedy, 
not  granting  one*  This  section  provides  no  procedure  for  the  col- 
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leotlon  of  taxes.  It  provides  for  a defense  for  the  taxpayer,  not 
a oaase  of  action  for  the  collector. 

It  is  our  opinion  that  Seotlon  9961  can  in  no  way  be 
const rued  to  authorise  the  entry  of  a suit  for  bach  taxes* 

Tour  thirteenth  inquiry  Is  as  follows i 

"Are  Senate  Bills  110-115  changed  or 
amended  by  subsequent  passage  and  ap- 
proval of  Senate  Bill  94  V 

We  quote  Section  9975c  from  Senate  Bill  1X0  and  Section 
9975b  from  Senate  Bill  115,  as  found  on  pages  451  and  453,  Missouri 
Lave  of  1933,  before  proceeding  with  this  question. 

"Sea.  99750.  MAT  PAT  TASKS  IX  IX3TA1L- 
M "MTS —In  all  cities  in  this  State  which 
now  have,  or  which  nay  hereafter  have 
700,000  inhabitants  or  more,  all  general 
taxes  for  school  and  city  purposes  that 
are  delinquent  for  the  year  1931  and  prior 
years,  may  be  paid  In  whole  or  in  install- 
ment e of  at  least  twenty-five  per  cent,  of 
such  tax  prior  to  January  1,  1936.  at  the 
face  amount  of  the  tax  plus  interest 
per  year,  from  th*  date  of  delinquency. 

Out  of  suoh  interest  shall  be  deducted 
all  legal  fees  and  costs  and  the  balance 
of  suoh  interest  shall  be  paid  to  the 
School  Board  or  01 ty.  If  the  fees  and 
costs  shall  exceed  the  interest,  then  the 
amount  to  be  paid  as  interest  shall  be  the 
amount  of  suoh  fees  and  costs,  without  ad- 
ditional interest  for  penalty.  The  collect- 
or shall  issue  temporary  receipts  for  part- 
ial payments  made." 

”3eo.  9975b.  MAT  PAT  BELIfl^JSXT  TAXK3  XX 
IMSTALLMKMTS .—In  Cities  that  now  have  or 
whleh  may  hereafter  have  700,000  Inhabitants 
or  more,  all  delinquent  general  taxes  for 
School  and  City  purposes  for  the  year  1933 
and  thereafter  may  be  paid  In  whole  or  in 
installments  of  at  least  twenty-five  per 
cent,  of  suoh  tax  with  interest  on  the 
amount  paid,  at  the  rate  of  3/3  of  1^  per 
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month  fa on  the  date  of  delinquency, 
without  any  additional  tmu  for  col- 
1 action  or  attorney* a charges.  The 
dollector  shall  Issue  temporary  receipts 
for  partial  payments  made.* 

The  foregoing  statutes  are  not  as  explicit  as  they  could 
have  been.  In  stating  that  "taxes*  mere  meant  to  be  Included  In 
"taxes  for  school  and  city  purposes".  However,  after  careful  con- 
sideration, we  have  arrived  at  the  conclusion  that  Senate  Bills 
110  and  116  apply  only  to  general  city  t&xee  for  school  and  city 
purposes.  The  following  sentence  from  Best ion  9975c  was  one  of 
the  factors  considered! 

"Out  of  such  interest  shall  he  de- 
ducted all  legal  fees  and  costs,  and 
the  balance  of  such  interest  shall  be 
paid  to  the  school  QJL  Site-  * 

The  "school  board"  referred  to  Is  unquestionably  the 
School  Board  of  the  City  of  Saint  Louis.  Such  a tern  does  not 
properly  designate  the  stats  school  fund.,  but  is  indicative  of 
the  recipient  of  city  taxes  collected  for  school  purposes.  Senate 
Bills  110  and  115  are  companion  Acts.  The  first  refers  to  taxes 
for  1931  and  prior  years,  the  second  refers  to  taxes  for  1933  and 
subsequent  years.  The  same  purpose  resulted  in  the  passage  of  both 
bills.  In  each  bill  the  classes  of  taxes  referred  to  are  described 
in  Identical  language.  Any  phrase  In  one  act  identifying  the  taxes 
referrsd  to  in  that  act  controls  the  construction  to  be  placed  upon 
the  same  term  in  the  other. 

To  construe  "taxes  for  school*  * * "purposes"  to  include 
state  and  county  taxes  levied  for  school  purposes  would  be  to  raise 
a serious  constitutional  question.  Section  3 of  Article  10  of  the 
Missouri  Constitution  provides; 

"All  taxes  shall  be  levied  and  Ool- 
lSSS$£&  ggRftFal  laws." 

Subdivision  33  of  Section  53  of  Article  4 of  the  Missouri 
Constitution  provides: 

"In  all  -other  oases  where  a general 
law  can  be  made  applicable,  no  local 
or  special  law  shall  be  enacted;" 

State  and  county  taxes  must  be  collected  by  general  laws. 
To  apply  these  two  Bills  to  the  state  and  county  taxes  delinquent 
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In  the  Olty  of  Saint  Louis  would  be  to  collect  these  taxes  by  a 
special,  not  a general  law.  An  inequality  between  taxpayers  in 
Saint  Louis  Olty  and  in  the  counties  of  the  stats  would  be  evi- 
dent* There  eui  be  no  question  but  that  the  general  law  (Senate 
Bill  94)  is  applicable  to  the  delinquent  state  and  county  taxes 
levied  la  Saint  Louie  city.  Any  suoh  construction  applying  Sen- 
ate Bills  110  and  115  to  State  and  County  taxes  for  school  pur- 
poses would  oonfllct  with  both  the  quoted  sections  of  tbs  Consti- 
tution of  this  Stats* 


Having  concluded  that  Senate  Bills  110  and  115  apply  only 
to  otty  taxes  for  school  and  city  purposes,  and  having  determined, 
la  considering  your  ninth  Inquiry,  that  Senate  Bin  94  is  inap- 
plicable to  city  taxes,  except  as  there  stated,  It  Is  the  opinion 
of  this  office  that  said  Bills  are  not  changed  or  amended  by  the 
subsequent  passage  of  Senate  Bill  94. 

Tour  fourteenth  inquiry  Is  as  follows: 

"What  effeot  does  subsequent  approval  of 
donate  Bill  80  have  on  interest  and  pen- 
alties provided  for  in  donate  Bill  941 * 


In  considering  your  third  inquiry,  we  stated  the  effect 
that  is  to  be  given  Senate  Bill  80  and  the  extent  to  which  It 
modi  flee  Senate  Bill  94*  We  quote  a paragraph  of  Judge  Hays  in 
the  case  of  State  ex  rel  vs.  Koeha,  supra  1.  c.  768: 


"Ho.  80  is  a valid  and  presently  effect- 
ive and  operative  temporary  law  and  effect- 
ually, during  the  limited  period  of  its 
operation,  suspends  the  effectiveness  and 
operation  of  Bos.  110  and  115,  and  also 
suspends,  during  the  same  period  and  by 
necessary  lmpllactlon,  statutory  juar 

Tie*  ona  contained  in  said  chanter  ca 
as  are  In  conflict  with  No.  80.  and  particu- 
larly the  pr  ovist  on*  relat 1 ng  to  the  compen- 
sation of  the  respondent  for  any  and  all  his 


services  rendered  and  to  be  rendered  dur 


said  period  incident  to  back  or  delinquent 
taxes  or  the  collection  thereof." 


Senate  Bill  80  is  the  latter  of  the  two.  The  penalties  and 
interest  prescribed  by  Senate  Bill  94  are  not  different  in 
principal  from  those  assessed  under  the  statutes  repealed  by 
said  Bill.  There  le  no  evidence  of  any  legislative  Interest 
to  exclude  such  penalties  from  the  operation  of  ornate  Bill 
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80.  It  Is  the  opinion  of  this  office  that  the  Interest  sad  pen- 
alties provided  for  in  this  lot  are  subject  to  and  are  to  be  col- 
lected only  la  accordance  with  the  terns  of  3enate  Bill  80,  ee 
long  as  the  sane  is  operative. 

Having  answered  your  inquiries  to  the  best  of  our  ability, 
we  respectfully  direct  your  attention  to  Section  9960d  of  the  Aot, 
wki oh  in  part  provides! 

•Qeo.  9960.  TAX  CGttMXaSlOJ  TO  PHJSSCRIBK 
FORMS.— The  state  tax  cowaisaion*  • * • 
shall,  with  the  advice  of  the  attorney 
general,  decide  all  questions  that  nay 
arise  In  reference  to  the  true  construc- 
tion or  interpretation  of  this  aet,  or 
any  part  thereof,  with  reference  to  the 
powers  and  dutloe  of  county  or  township 
tax  officers,  and  such  decision  shall 
have  force  and  effect  until  nodi fled 
or  annulled  by  the  judgment  or  decree  of 
a court  of  competent  jurisdiction." 

The  Ocmziisaion  Is  authorised  to  deolde  questions  of  con- 
struction and  interpretation  of  the  Aot  with  reference  to  the  powers 
and  duties  of  the  tax  officers.  Any  decision  nade  by  the  Comal salon 
in  accordance  with  the  foregoing  opinion  shall  be  oonel dared  ae 
having  b-en  node  "with  the  advise  of  the  Attorney  General’.  We 
trust  that  the  foregoing  may  be  of  assistance  to  you. 


Respectfully  subtil  r,  ted. 


HARRY  0.  HALTS UK,  Jr. 

Assistant  Attorney  General 


APPROVED! 


ROY  McKrr TRIOS 
Attorney  General 


SUPPLEPJCNTAb  OPINION 


TAXATION! 


Various  problems  concerning  the  applic  tion  of  Senate 
Bill  94  to  the  collection  of  delinquent  State  and  County 
taxes.  Should  be  cross  indexed  under  Delinquent  taxes. 
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State  Tax  Co  mi  sal  ,-n 
Jefferson  City,  Missouri 

Attention  Hon.  ‘.ndrev  J.  Hu  phy. 


/ 


ify  !'ear  Judge  Bur  phy  j 

In  acoordince  rich  ay  conference  rlth  you  of  this  date 
respecting  the  opinion  heretofore  rendered  the  commission,  dated 
August  fa,  1935,  entitled  "Taxation*— Various  problems  concerning 
the  application  of  unate  Bill  94  to  the  collection  of  delinquent 
State  and  County  taxes,*  I herewith  render  yu  a supplemental 
opinion  In  respect  to  y.ur  Inquiry  He.  6,  which  Inquiry  reads  as 
folios si 


"At  what  exact  date  or  time  do  taxes  become 
levied  and  assessed  as  to  the  collector's 
duty  to  certify,  oectiun  9963b.  9—7.* 

The  following  portions  of  the  -action  are  pertinent  to 
this  inquiry: 

"3ee.  9963b.  wfAXHSR  ? COLLE0TXVG  Iii'inAlc* 

OH  fRofERTT— *H0  SHALL  gCSIVtG  3AU/S — ? T*. 

In  the  event  of  the  destruction  by  fire,  wind- 
storm or  tornado  of  any  permanent  buildings*  • 
situate  upon  any  land*  * • which*  * *&t  the 
tii  e of  destruction  were  situ  ce  upon  any  land 

* * * against  which  taxes  w re  then  levied  and 
assessed,  and  was  so  situate  at  the  tl&e  of 
such  levy  and  a sessment,  the  lien  of  suoh 
taxes  shall  attach  to  and  follow  any  insurance 
that  may  be  upon  said  property  t the  time  of 
its  destruction*  * • provided  however,  if  In  the 
opinion  of  the  county  collector  the  dee truo tion 
of  such  bui  ding*  * *will  not  prejudice  the 

coll  set  ion  of  suoh  taxes*  • *tre  «ov  ty  collector 
f-hall  be  authorised  in  writing,*  * *to  valve 
and*  * * release  the  lien  by  this  sectlcn  given. 

* * *The  assured*  * * shall  file  with  sueb  company 
a statement  from  thu  collector*  • *in  writing, 

* • *that  there  are  no  taxes  against  said 
building*  * *or  that  taxes  exist  against  the 


State  Tax  Commission. 
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same  and  amount  and  description  thereof, 
and  whether  or  not  such  lien  is  waited,*  * • * 

Taxes  levied  and  assessed  have  at  all  times  been  a lien 
upon  the  real  estate  taxed.  To  further  secure  these  t&aa,  the 
Insurance  upon  the  improvements  on  the  land  was  made  amenable  to 
this  lien.  A study  of  the  foregoing  section  leads  us  to  believe 
that  no  new  lien  was  created,  but  the  lien  heretofore  existing 
on  real  estate  is  simply  extended  to  the  insurance.  The  phrase 
*the  lien  of  auoh  taxes  shall  attach  to  and  follow*  does  not  con- 
template a new  and  separate  ilea  on  the  insurance,  aa  distinct 
from  the  lien  on  the  real  estate,  hut  refers  to  one  lien  upon 
the  real  estate  and  insurance. 

'»Mle  we  have  not  overlooked  the  cl&uee  that  states  that 
the  insurcreshail  pay  the  taxes,  etc,,  then  due,  levied  and 
assessed,  it  ia  our  opinion  that  the  lien  extended  to  such  insurance 
is  the  lien  as  exists  upon  th;  land,  i.e;-  for  taxes  levied  and 
assessed,  whether  due  ox  not.  It  is  possible  that  under  these 
circumstances,  the  collector  could  not  state  the  amount  of  such  taxes. 
In  this  event,  he  could  only  state  such  taxes  had  been  levied  and 
assessed,  but  the  exact  amount  thereof  was  unuer ter mined. 

It  is  therefore  the  o inion  of  this  office  that  what- 
ever lien  exists  upon  the  land  for  the  pwna*  at  of  taxes,  is  by  the 
terms  of  Senate  hill  $4  expended  to  the  insurance  in  the  event  of 
a destruction,  contemplated  in  lection  9063b,  and  that  the  state- 
ment required  of  the  Coll,  ©tor  by  this  act  should  cover  Ale  taxes 
levied  and  assessed  whether  or  not  the  ameunt  of  the  tax  is 
ascertainable  from  hie  records.  However,  it  would  be  our  further 
opinion  that  in  the  event  there  are  taxes  levied  and  assessed  but 
the  amount  of  which  is  not  ascertainable  from  the  tax  hooka  in 
the  possession  of  the  Collector,  the  Collector  would  be  carrying 
out  the  intent  of  the  act  by  waiving  the  lion  for  such  taxes  pro- 
viding there  has  not  been  a total  destruction  of  the  improvements 
or  that  the  destruction  has  not  materially  damaged  the  i provvnents 
thereon  situated,  so  as  to  jeopardise  the  collection  of  the  tuxes. 

Be spec t f ull y sub mi tied. 


APFROV  OS 


HAIRY  C.  SAuTlIKJL  JR. 

Assistant  Attorney  General. 


HG . : :i 


SHEL  ■i’F'3  RESIDENCE  County  cnurt ' s duty  in  relation  thereto 

Sections  8524  and  8626,  R.  3.  &o.  1929. 


Febru  ry  IV  f 18.  . 


i/ 


FILED  I 


H >n.  if,  f,  Vt^nt<ro*iery 
iT'Senutin^  Attorney 
ulliv':R  Co  nty 
1 .an,  Mr  ouri 

>e  r r.  ' -nig^ery : 

Vour  letter  « <*  d t the  Attorn ey  — 0t ■•ner  1 
re  uetiifU'  an  opinion  from  this  department,  on  behalf  f 
the  county  court  of  your  county  , hot?  been  handed  the  under- 
t*:n«d  for  attention.  In  y ur  reouor  t you  Rt:  t*  the  follow- 

i tii.  : 

"I  am  writing  you  at  the  request  of  the 
her  if:'  - nil  the  County  C urt  of  ’ulilrn 
ounty,  The  Question  h if  arisen  to 
n at  he t the  herlf f of  nur  County , un d a r 
tae  'Ywcnt  cl  rouble  tmo® ; , is  entitled  to 
reociv  from  the  omaat.  hie  house  rent, 
light  and  h at  biile't 

rex  a number  of  year  ulliviin  County 
not  itu.intftined  a county  Jail.  Our 
i ri^oner  li*.ve  fee^n  toar  ed  out  in  the 
; ii  • If  adjololu,  untie.  . In 

taking  ri  'oner*  to  un  from  there  Jails 
the  heriff  of  illlvrn  County  been 
a How  v . the  etatutor  mileage  rate-'  and 
oouty  hire  mien  it  a n owes ary.  Toe 
u-  tlon  uu pee r?  eoriplioat ed  only  in  this 
tenr-e,  £<,r  & number  sf  errs  in  the  pa  t 
the  County  Court  of  ulllvan  County  Ucve 
allowed  the  oerif  f house  rent  and  ®lno  Fie 
light  end  rater  bills  and  ; loo  hi  cool  bill 
for  hi  rlv:  te  ■ :■  elling.  OccaMomO.ly  the 
hariff  sti  y keen  :n  boo  r a yiwn  r,  who 
t a trupt  , in  hi:  rlv  te  Loae,  but  this 
i th  exception  re. they  than  the  rule,” 


meter  the  fs-ct.-  m-  given  we  understand  y;ur  ro- 
ues t to  be  &s  follows;-  Vou  ers  de.  iy  -us  of  #tn  opinion 
upon  the  ;umrfci«n  of  whether  or  not  it  is  eneuwt^t  uuor 
the  emin t..  c u rt  to  furnish  to  the  sheriff  s % the  axp  ti s a 
of  the  county  & dwelling  f*r  the  private  oeeuponcy  cf 
hla.  elf  s iK:  faally,  Bnd,  in  addition  thereto  tr  pn4  , in 
connection  vith  sueh  prir  te  occupancy , hir  fuel,  light  end 
fester  bills. 

a ore  unable  to  find  any  statutory  provision 
authorising  the  county  court  to  aske  an  expenditure  of  the 
county  fund*-  for  the  pur  ,-os  a ,tf  dw  ignited*  The  court  e 
uniformly  bold  that  county  courts  are  not  the  general  a ®nt^ 
f the  county,  or  of  the  etste;  their  power*  are  limit eil  o.nd 
by  law.  if  the  power  to  au  <?'  expenditure 
beb  lf  of  the  sheriff  is  net  provided  by  rtf  tut*,  then,  in 
order  to  Justify  euob  action  uroa  the  part  cf  the  county  court, 
the  authority  would  necer partly  h-  v?  to  be  implied  e.«  an 
«<'  entiol  ? no  n nee.-  or  expenditure  by  reason  ot  the  penuli:  r 
duties  la*  osed  upon  the  rberlff  and  which  under  the  l?.w  he 
It-  required  to  perfors, 

act  i n 8 84 , I? , *9 . i*r > , 172 7 , ; j ro  rides  a fol low • • ; 

•There  shall  be  ka  t and  eutoteined,  in 
cod  on-’  juf  icient  con’itlon  cad  repair, 
a c-ovt  cn  Jell  in  erteh  county  witMn  t hi 
st'-'te,  t ' be  located  at  the  permanent  £■*■  t 
of  justice  for  r* u*b  count y . " 

In  the  ease  of  H&rfc reader  v.  Vernon  Oet.rty,  18 
896,  & her  iff  brought  suit  against  the  county  for  hi  utlry 
£ expenditure  on  behalf  of  t l id  e urty  t recovery  far  the 
follov^in,  it  eat* : gi  a a»d  water  service  in  the  county  Jell: 
fitr.a  & ui  d in  M official  business  rut  frr  Janitor  rnrvi.ee 
in  hi.  of  ice.  The  opinion  in  this  : 1 r. 

1 ^witv;  v-  V.-T  anty,  **«e  report,  . 6ft  1,  m e 

»ri  -or  by  Judge  ba*i2.  It  will  be  noted  firm  e re  ing  of 

th«  ->  c t . tb-.t  e.  v r.  liberal  c nrtructl  r.  wt*s?  giver  the 

statutory  provision*,  am  h.  recov  r;  vaa  esr.it  ted  u.  on  the 
the  xy  that  the  expenditure  &e  me  e fe*  the  rep  re  entfttlw# 
officials  ver  neeeearry  expenditures  Incldert  to  the  r per 
.:*erfonfl&iK  e on  • di  charge  of  official  di  tier. 

action  8 * 6 , X.  r.  >!o.  1929,  r^vi  Jer  p fol  love ; 

•The  .~h«rif f of  euch  county  in  *hi:  at:  to 
ehstli  h we  the  custody,  rule , keeping  - nd 


nmmr;  *3 


charge  1 f the  Jui  1 ■ ithin  tils  oouuty,  -:.mi 
a foil  the  prlsonon  in  such  jail,  ind  ar.y 
ap  oint  a jslbr  under  hi®.  for  eW-e 
<*  ■ nOuct  h f»  s ha.  II  be  tv  a pen  a ib  1 1*  b at  no 
justice  ii  the  pen  a®  nhall  act  a«  jailor,  or 
keeper  f f-ny  jail,  nurlnti  the  tin®  ha 
shall  act  as  «uch  justice." 

«hj.:«r  Action  eupre,  it  in  made  Mandat  >ry 

upar  ver>  county  to  kee  an <3  Maintain  In  j ood  end  **jf  lcient 

con  ltioi  ad  repair  a c>^^,n  Jail.  If  the  sheriff  of  y ur 

. -unty  ws at  aii,  re-,  id  nee  an  such  jail,  the  county , f cure#, 
ehoul.  .jfi,  the  espeaaee  in  oerawtion  there*  it  a.  It  is  per-.  * 
■i  sable  tkUii  aoaetime  nucftfu  nry  that  the  sheriff  reside  at 
to®  li't  order  to  at  all  tiaies  b®  in  c'-os®  jsrorif&ltv  to 

< - ••  -i  - confined  >r  iscftreermted  in  that  institution,  if. 

u:x>«  the  other  hand,  the  residence  is  net  eo  ue®d,  e®  are  of 
Uie  opinior  that  the  county  c-  urt  would  be  unauthorired  to 

1 :r  the  rental  o/  rued  re.  idence,  light,  fuel  ! *>r 

u;  ® ,,  therein.  The  metier  of  ocoup  ncy,  therefore,  r«p^-lv«r 
itself  into  a {ueetien  of  f ct  to  be  determiner!  by  the 
county  court. 


Yours  v«ry  truly, 


CART.  c.  AMSOT)* 

a e s i t at  -\tt.o rn«y-c  n«r&  1 . 


Aib  ROWU: 

Wl^r'r-xcV“ 

At'  - -mey-  ■,■  n«r;  1. 


OGA : • a 


O',  j I ioA  J . m:j  /v.rj'iiUnlTY  Xu  <w  . A;  I - ■ * i.Y  fro  si  th  uoneral 

rto&u  f am  to  secure  ri^-.tit-ot'-way  an-  t . ra  i > rae  ov  r to  »t  te 
Tu^hwny  u ual  el  op  fo  constructton  an  i;r  lit  nuance  of  at;  te 
l^hwayi  the  eon. 

y/s 

*-•  roh  1,  lfi  3. 


FI  LF 

L *- 


& 


• errlli  . atgony 
roe*' out  In,  Attorney 
ulliv  i.  u-.unty 
ii«ii  ( i^Buurl 

• r ir; 


• >1 /in*  to  your  letter  of  Febru>  r>  2?,  1933, 
m nereln  you  &»y. 


H fit*  eoue  of  ;?  Ills.  n Oounty  are  con- 
fronted with  the  ropoeltlwn  of  whether 
■»r  not  » '-tts:  ! o hor-  t enthorlty 
t r roori  te  noi.oi,  !,rni’i  th*  . pupr  1 
roi  fund  of  ti  elr  townuhiD  treetmry  to 
tne  te  iil.  hwaj  Unm.nl  relon  to  use  for 
the  urpoeee  of  condemn  tton  in  e*seuTinjf 
the  rl^ht— of— w*y  for  to  *fi  ri  et 

Ho»  ■**  or  for  i<*t  ient  r;.  1.  Ic  --.ye*? 

n ***•  ■ • t,i  ms  1 3 n i 2 / ..  . ®»  19,  if 
construe  lone.  It  wou  tful  if  the  *romel>iv  Ho?-rd 

h;  the  v»ov?err  n t lo  the  ll^bt  of  Sections  8131  . i*  1 81:$;? 
h,  . o,  19c at  th«lr  pewer*  utiee  with  reference  to 

roa  fun  e in  the  town  e1  to  tre^-eury  ee  me  to  he  very  t^rl- 
y ohant.ed  an*  enlarged  uoon. 


e«t*  a 1131  a.  . o.  1929,  r»-ys. 


* .ny  civil  e bdlvleion  a.  . efi?-e*  by  thlr 
article  ah.*- 11  tu  re  tt  e H>^er,  ri.jht  * nd 
tu>rit/,  tiitoiajh  It  ;>er  officers* 
tu  JL>n^buta  >ut  of  funds  r rail;  Vie  for 
12. LlULm iJCt-Of-.i 


the  fJw 


'*/-»■  121.  V4*  Qt.  t 


on*  convey 


ftan*  Merrill  K.  o»tKcery 


such  rlghta-of— wcy,  or  any  other  land , 
t * the  its  of  i fourl  to  be  i la  cad 
*d er  the  supervision,  mane*.;  era  ent  and 
control  of  the  i?t  te  highway  eotaaisEion 
for  the  construction  and  tnelntemmaa 
thereupon  of  et-vta  hl<h**p.yi?  and  brl  , ea. 

ft*******#*-  ♦*» 


Section  0133,  ft.  3.  'o,  1939,  eeyet 

"Whan  war  In  the  press  log  section  the 
words  "civil  oiN'ivlsion*  f ra  ured  t nay 
shall  be  da am ad  and  tek«a  to  watn  a 
county,  township,  road  1st  riot,  or 
other  political  subdivision  of  the  st*t« 
or  quasi  public  cor  oration  fef  ring  legal 
jurisdiction  of  t e const  r ct  ion  ^nd 
int«ner-ce  of  tibilc  roads." 


The  It.  t tw<  sections,  which  ware  enacted  In  lv*29, 

u?,coubt«;  no.il f , and  enlarge  the  scape  of  Sections  12256 
i 357  ft.  0,  o.  1939,  and  give  the  Townf  1 | card  powers 
th  t they  ( l.  not  possess  before. 


dectione  0131  and  13-  ft.  . o.  1935,  e^  -■  res  sly 
authority  t > thf.  bo-'-ff-.  so  in  e.-  lity  it 

i not  i conflict  with  the  first  two  sections  ref  *rr*f  to. 


owe  Barrie  v.  dot  4^  ■ . 1.  c.  MS,  which  at 'tea. 


"It  1;  the  icnt- otusus  of  opinion  in  t ie 
country  th  t the  he&ielfjture  in  the  cre- 
ation of  <-iunicif>al  end  st&lio  corporations 
of  every  eseri  tior?  lg  . bed  te  and 
unlii'tltc-^.  In  the  ebr once  of  Vo> "«  specific 
state  or  federal  conat  1 tut  Iona  1 provision 
res  t rlct  i r%  euch  power*  * * * **“■**  «*.*-**♦  # 


inee  tha  bcgielature  hf<s  seen  fit  and  proper  by 
Section  8131  ft.  8,  bo,  1929,  to  ive  the  towns hi c ho;  rd 
through  it**  proper  of  leers  the  right  "to  cor? tribute  out  oi 


‘‘on.  f arrl.ll  ■>.  ontgoeer; 


.3 


*% 

w«  are  of  the  opinion  th  t it  is  iogal  and  oonetitutiorv  1 
for  thaw  to  do  so. 


Vrmrt?  rary  truly. 


OKU.  . 

Assistant  Attorney— Oanar&X. 


AihHuV^D  J 


~ % ©tflTTWICX 
*tto  rn  ey  -u enaral . 


1,  1332 


Suit  for  t&xos  delinqu-nt  Jan.  i , 1333  _ t T 

Cannot  be  joined  in  suit  bsrun  in  1933  for  taxis  ielin-penb 


O 


March  17,  1933. 


fX 


Hon.  I 'organ  boulder. 
Prosecuting  Attorney, 
Camden  County, 

Camden ton,  Missouri. 


Dear  31 r* 


Your  letter  reads  ns  follows: 

* "Section  9936  provides  that  all  real  estate  upon  which 
taxes  remain  unpaid  on  January  first  annually  shall  be  delinquent. 
3eetion  9945  provides  that  the  collector  shall  not  bring  suit  for 
taxes,  for  one  year  after  such  taxes  become  delinquent  "but  there- 
after he  shall  proceed  with  such  delinquent  taxos  in  all  matters 
the  same  as  provided  In  this  ohapter  In  referonce  to  taxes  now  de- 
linquent." 


Section  9953  R.S.  of  Missouri,  1929,  provides  that  the 
petition  In  a suit  for  delinquent  taxes  shall  in  one  count  " for  the 
taxes  for  all  such  years  as  taxes  may  be  due  thereon.  I have  read 
case  of  State  ex  rel  v.  Carr  178  Mo.  229  and  State  ax  rel  v.  Wilson, 
216  Ko.  215  and  I thought  that  the  true  construction  of  all  the  stat- 
utes would  allow  suit  for  delinquent  taxes  be  brought  for  all  years 
due  or  delinquent  when  the  taxes  became  delinquent  twice,  and  that 
suit  could  be  brourht  for  both  years  even  tho  a year  does  not  pass 
after  the  year  for  last  year  of  tax.  That  is  that  taxes  delinquent 
Jan.  1,  1932  and  taxes  delinquent  Jan.  1,  1933,  for  both  years,  can 
be  included  in  tho  suit  for  the  tuxes  for  both  years,  even  tho  a 
year  as  not  passed  since  tho  tax  became  delinnuont  on  tho  year  of 
Jan.  1,  1933.  However  Joe.  9945  created  some  doubt  in  my  mind  as  to 
whether  or  not  I,  as  t:x  attorney,  can  file  suit  for  the  taxes  due 
and  dellnnuent  Jan.  1,  1933,  together  with  the  taxes  delinquent 
Jan.  1,  1932,  because  the  year  had  not  passed* 

There  is  a large  estate  in  Camden  County  upon  which  taxes 
were  not  paid  Jan.  1,  1932,  and  thereby  became  delinquent,  now  the 
year  has  gone  by  and  suit  oan  be  brought,  but  there  is  now  another 
year  of  taros  delinquent  Jon.  1,  1933;  can  I bring  the  suit  for  both 
years? 


I brought  suit  for  taxes  for  years  of  1920  and  1929  for 
the  coll ho tor.  The  property  sold  and  brought  50  more  at  the  sale 
than  the  taxes  and  costa,  for  the  years  of  1928  and  1929,  can  such 
irplus  be  applied  to  the  taxos  yet  due  for  years  of  1930,  1931  and 
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1932?  Or  will  the  purchaser  be  compelled  to  pay  the  taxes  yet  due, 
and  the  balance  turned  over  to  the  treasury  to  await  the  owner  or  go 
to  school  fund  as  provided  by  statute ?"* 

All  parts  of  the  General  Revenue  Statute  must  be  considered 
as  a related  Code  of  Laws  on  the  same  subject,  to-wit , taxation,  and 
must  be  construed  so  as  to  give  effect  to  each  part  thereof  if  prac- 
ticable so  to  do. 

Section  9936  says; 

"All  real  estate  upon  which  the  taxes  roraain 
unpaid  on  the  first  day  of  January,  annually, 
shall  be  deemec  delinquent 

This  section  fixes  date  of  delinquency  clearly.  Under  this 
section  real  estate  taxes  pay  ble  in  1932  are  delinquent  January  1, 
1933  If  same  are  unpaid  on  said  January  1,  1933. 

Section  9945,  referring  to  collection  of  delinquent  taxes  by 
suit,  reads  as  follows: 

„***  *phe  c03_ieRtor  shall  proceed  to  collect  taxes 
due  thereon  but  shall  not  bring  suit  thereon  for 
one  year  after  such  taxes  become  delinquent . ***" 

Under  these  two  sections,  9936  and  9945,  real  estate  taxes 
payable  in  1932,  If  not  paid  on  or  before  January  1,  1933,  become  de- 
linquent on  January  1,  1933  and  after  January  1,  1934;  if  not  paid  on 
or  before  January  1,  1934,  suit  can  be  begun  to  collect  same. 

Section  9953  provides  for  filing  petition  and  among  other 
matters,  says: 

"And  all  lands  owned  by  the  same  person  or  persons 
may  be  included  in  one  petition  and  in  one  count 
thereof,  for  the  taxes  for  all  such  years  as  taxes 
may  be  due  thereon,  and  said  petition  shall  show 
the  different  years  for  which  taxes  are  due.* 

The  statute  of  1879,  now  Section  6845,  contains  practically 
the  same  privisions  as  Section  9945  R.S*  of  Mo.  of  1929,  and  Section 
6837  R.S.  of  Mo.  1879  providing  for  actions  to  collect  delinquent 
taxes,  among  other  things,  provides  as  follows: 

"And  all  lands  owned  by  the  same  person  or  persons 
may  be  included  in  one  petition  and  in  one  count 
thereof  for  the  taxes  for  all  such  years  as  may  be 
due  thereon  and  said  petition  shall  show  the  different 
years  for  which  taxes  are  due  with  the  respective 
amount  due  to  each  fund  ***" 

You  will  observe  Section  6837  of  Statute  of  1879  carries  the 
same  provision  ae  Section  9953  R.  8.  of  Mo.  1929.  Construing  this 
Section  6837  R.S.  Mo. 1879  in  the  case  of 

State  to  use  of  Regeman  v.  Robyn, 93  o.,  l.c.  399 


(Hon*  Morgan  H.  Moulder) 


3- 


the  court  said: 

’’This  suit  was  brought  to  enforce  the  collection 
of  taxes  for  the  year  1884,  and  was  commenced  on 
the  twenty- second  of  September,  1885*  Mow,  Section 
6848,  Revised  Statutes,  is  the  same  as  section  8 
of  the  act  of  1879,  before  mentioned.  If  this 
section  be  examined  in  connection  with  that  entire 
law,  it  will  become  clear  that,  as  to  all  taxes 
accruing  after  1880,  no  suit  can  be  brought  thereon 
until  one  year  after  the  tax  becomes  delinquent. 

This  prohibition  applies  alike  to  state  and  county 
taxes,  and  to  delinquent  taxes  of  towns  anc  cities 
having  less  than  five  thousand  inhabitants,  all  of 
which  taxes,  in  contomplatlon  of  the  law,  are  to  he 
extended  in  the  county  'back  tax  book*.  Tho  prohibi- 
tion applies  also  to  the  delinquent  taxes  of  cities 
of  five  thousand  or  more  inhabitants,  and  which  taxes 
are  to  be  extended  on  the  city  *back  tax  book*". 

I cannot  find  whore  this  case  has  been  overruled, 

Ky  construction  of  language  used  in  Section  9945,  R.S.  1989 
saying  in  suit  for  tuxes  all  taxes  may  be  included  in  one  count  for 
all  such  years  as  taxes  may  be  cuo,  la  that  it  means  suit  may  be 
begun  and  Joined  in  one  count;  therein  may  be  inoluded  taxes  which 
on  real  estate  have  been  delinquent  for  more  than  one  year,  and  this 
construction  gives  full  effect  to  "the  provision  In  recti on  9945 
barring  suit  before  lapse  of  one  year  from  time  samo  becomes  de- 
linquent, which  means  one  year  from  the  January  1 following  the  year 
in  which  the  taxes  are  payable. 

As  to  the  cases  you  refer  to  in  178  Mo. , l.c.  pp.  239-240, 
and  216  Mo.  215,  I see  nothing  In  either  ease  that  tends  to  a dif- 
ferent construction  than  that  of  the  Supreme  Court  in  the  above  cited 
case  in  93  Mo.,  305. 

In  the  case  in  178  To.,  l.c.  pp.  239-?40,  the  court  was 
deciding  whether  or  not  the  five-year  statute  barred  the  action  to 
collect  the  taxes  and  held  none  of  the  taxes  barred.  The  court  ordered 
judgment  rendered  below  for  years  1894,  *95,  ?96  and  *97  and  suit  was 
filed  December  14,  1899.  Mow  the  last  taxes  due  were  in  *97  and  not 
being  paid,  they  became  delinquent  January  1,  1898,  and  suit  could 
not  be  begun  for  one  year  from  that  date,  which  would  be  January  1, 
1899,  and  suit  was  actually  begun  eleven  months  and  fourteen  days 
after  January  1,  1899. 

In  the  216  f'o.  case,  l.c.  pp,  290-91-92,  the  petition  was 
filed  December  28,  1900  and  the  court  said: 

"According  to  these  statutes,  the  taxes  mentioned 
in  the  first  two  counts  became  due  January  1,  1695, 
but  did  not  become  delinquent  until  January  1,  1896, 
and  the  second  assessment  not  being  due  until  July  1, 

1895,  would  not  become  delinquent  tint  11  January  1, 

1896 .  " 


(Hon.  n organ  H.  moulder) 


It  will  be  observed  the  date  on  which  the  last  taxes  became 
delinquent  In  last  mentioned  case  was  January  1,  1896  and  one  year  from 
that  date  would  be  January  1,  189?,  and  suit  was  filed  Deoembar  08, 

1900. 

For  reasons  above  set  forth,  it  is  my  opinion  you  can  ecra- 
r.  'nee  the  suit  for  the  taxes  on  the  real  estate  delinquent  January  1, 
1938,  but  you  cannot  at  this  dote  commence  the  suit  for  the  taxes  for 
the  yoar  1932  now  delinquent  since  January  1,  1933. 

Section  9959  R.3.  of  Mo.  1929  says: 

"When  real  estate  has  beon  sold  for  taxes  or  other 
debt  by  the  sheriff  of  any  county  within  the  State 
of  Missouri,  and  the  same  sells  for  a greater  amount 
than  the  debt  or  taxes  and  all  co3ta  In  the  case, 
and  the  owner  or  owners,  agent  or  agents  cannot  be 
found,  It  shall  be  the  duty  of  the  sheriff  of  the 
county,  when  such  sale  has  been  or  may  hereafter 
be  made,  to  make  a written  statement  describing 
oaoh  parcel  or  tract  of  land  sold  by  him  for  a greater 
amount  than  the  debt  or  taxes  and  all  costs  in  the 
case,  *J  *and  then  presented  to  the  oounty  court  of  the 
county  ***  and  on  approval  of  the  statement  by  the  court, 
the  sheriff  making  the  same  shall  pay  the  said  surplus 
money  into  the  oounty  treasury.  ***  And  said  treasurer 
shall  place  such  moneys  to  the  credit  of  the  school 
fund  of  the  county,  to  be  held  in  trust  for  the  term 
of  twenty  years  for  the  owner  or  owners  or  their  legal 
representatives.  And  at  the  end  of  twenty  years.  If 
such  fund  shall  not  be  called  for,  then  it  shall  become 
a permanent  school  fund  of  the  county.  ***** 

The  history  of  this  legislation  discloses  the  reason  for  its 
enactment.  It  was  enacted  first  in  1881,  (Session  Lews  of  Missouri, 
1881,  p.  198)  and  in  the  emergency  clause  It  was  stated  many  sheriffs 
had  sums  of  money  coming  into  their  hands  as  surplus  from  tax  sales 
and  were  holding  same  because  no  provision  for  paying  It  to  any  one 
was  by  statute  provided,  and  therefore  this  enactment  should  be  ef- 
fective at  once.  The  Act  was  amended  in  1883  (Session  Laws  of  Mo. 
of  1883,  p.  14? ) and  In  form  then  amended  has  been  carried  forward 
in  each  R.  S.  of  Mo.  since  that  date. 

You  will  notice  phraseology  Is  such  that  it  applies  enuolly 
to  sheriff  then  or  thereafter  having  possession  of  such  money.  The 
law  would  be  without  the  statute  the  surplus  money  belonged  to  the 
owner  and  the  statute  expressly  recognizes  that  right  by  other  pro- 
visions thereof  not  herein  quoted  which  provide  on  proof  of  his 
ownership  of  land  sold  when  sold  the  money  should  be  paid  to  him. 

This  statute  Is  remedial  and  directs  a specific  manner  In  which  owner 
may  havo  the  remedy  enforced  for  his  benefit  and  excludes  any  other 
disposition  of  the  money,  in  my  opinion. 

The  language  of  the  section  confines  the  payment  into  the 
county  treasury  to  the  amount  beyond  the  taxes  then  due  and  the  costs 
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ln  the  case.  If  some  one  purchased  at  the  sale  and  claims  title 
and  his  claim  is  valid,  therefor  taxes  subsequently  accruing  and  in 
default  , the  purchaser  should  r>ay  the  taxes  or  the  land  should  he 
sold  again  for  taxes. 

In  my  opinion  the  surplus  money  cannot  be  used  to  pay  taxes 
accruing  subsequent  to  the  sale  producing  the  surplus. 


Yours  very  truly. 


EDWARD  C.  CROW 


APPROVED : 


see : AH 


OSTEOPATH: 


Right  to  practice  medicine  & surgery 
Write  prescriptions. 


April  10,1933. 


FILED 

(a  * " 


Hon.  H.E.  Montgomery, 

Prosecuting  Attorney  - Scott  Co., 
Denton,  Missouri. 


Dear  Sir: 


Your  letter  reads  as  follows: 

"Complaint  has  been  made  to  me  that  a certain 
osteopath  in  this  oounty  has  been  issuing  and 
prescribing  medicines  for  his  patients,  and  it 
is  complainant's  idea  that  this  osteopath  Is 
violating  the  law  relating  to  practicing  medi- 
cine, and  that  he  should  be  dealt  with  under 
the  provisions  of  Section  9118,  H.S.  1929  ***" 

The  legally  historic  setting  of  the  battle  between  the 
different  classes  of  our  medical  brethren  discloses  that  like  Danauo's 
ghost.  It  will  not  down . As  I read  the  Missouri  decisions,  often 
times  the  deciples  of  the  elder  school  of  medicine  have  fought  their 
way  into  the  forum  of  the  Missouri  Appellate  Courts  hoping  to  have 
their  judicial  legal  brethren  settle  the  question  whether  or  not  an 
osteopath  is  a physician  entitled  to  all  the  privileges  and  standing 
of  those  who  as  healers  of  human  ills  for  centuries  have  used  only 
drugs  and  the  surgeon's  blade,  but  so  far  the  Missouri  Appellate 
Courts  have  not  souarely  decided  this  question,  and  the  fond  hopes 
of  a victory  for  one  side  or  the  other  have,  beneath  the  shadow  of 
some  technical  p9int,  vanished  like  the  childish  vision  of  a droam. 

Tills  contest,  no  doubt,  grew  out  of  the  high  standard  of 
ethics  set  by  the  older  school  of  medicine,  to  whose  labor  and  patience 
and  skill  along  with  the  factors  of  hygiene  and  advanced  physical  com- 
fort, we  owe  the  lengthened  span  of  life  of  this  generation  in  which 
men  now  havo  an  average  working  life  double  what  it  was  three  centuries 
ago  when  "old  John  of  Gaunt",  time  honored  Lancaster,  was  a patriarch 
at  58,  and  Admiral  Coligny,  murdered  at  53,  was  described  by  his  con- 
temporary biographer  as  a "very  old  man";  but  now  at  the  age  of  80 
life  "seems  but  Just  fair  ripeness  for  the  sickle",  and  so  medicine 
and  the  medical  profession  must  stand  first  as  benefactor  of  the  human 
race;  and  so  we  laymen  look  with  concern  on  these  clashes  between 
classes  of  our  medical  schools  and  will  cast  our  benediction  on  the 
dose  thereof. 
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You  are  confronted  with  the  Question  whether  or  not  an 
osteopath  licensed  In  Missouri  under  Chapter  102,  Article  I,  R.S.  of 
Mo,,  1929  to  practice  osteopathy  only,  by  Issuing  medicine  or  pre- 
scriptions to  his  patients,  violates  the  provisions  of  Chapter  53, 
Article  I,  R.S.  of  Mo.,  1929  relating  to  practice  of  medicine  and 
surgery  and  whioh  Chapter  53,  Article  I provides  for  licenses  to  the 
older  school  of  medicine.  In  briefer  language,  can  a Missouri  licensed 
osteopath  issue  medicines  and  prescriptions  to  his  patients?  If  there 
are  any  decisions  of  the  Supreme  Court  or  the  Courts  of  Appeals  in 
Missouri  directly  deciding  this  question,  I have  been  unable  to  find 
same  * 


Chapter  102,  Article  I,  R.S.  of  Mo.,  1929  provides  for  licens- 
ing those  qualifying  thereunder  to  practice  osteopathy  in  Missouri, 
but  the  first  section  of  said  chapter  and  art i’cle*  reads  as  follows: 

"The  system,  method  or  science  of  treating  diseases 
of  the  human  body,  oommonly  known  as  osteopathy,  and 
as  taught  and  practiced  by  the  American  School  of 
Osteopathy  of  Kirksville,  Missouri,  is  hereby  declared 
not  to  be  the  practiee  of  medicine  and  surgery  within 
the  meaning  of  Article  I of  Chapter  53  and  not  subject 
to  the  provisions  of  said  article." 

There  are,  as  you  doubtless  know,  two  recent  Court  of  Appeals  decisions 
that  touoh  upon  but  do  not  decide  whether  or  not  a Missouri  licensed 
osteopath  can  Issue  medicine  and  prescriptions  to  his  patients.  In 

State  V.  Carls trom,  224  M.A.  439 

the  defendant,  a licensed  osteopath  was  oharged  by  information  filed, 
with  violating  the  law  by  practicing  medicine  by  issuing  medicines  and 
prescriptions  to  his  patients  without  having  a license  from  the  State 
Board  of  Health  as  provided  for  in  what  is  now  Chapter  53  of  Article  I, 
R.S.  of  Mo.,  1929.  To  this  criminal  Information  defendant  filed  a 
Plea  in  Abatement  alleging  he  was  a graduate  of  the  American  School  of 
Osteopathy  of  Kirks villa,  Mo.  and  licensed  by  the  State  Board  of  Os- 
teopathic Registration  (as  provided  for  by  Chapter  102,  Article  I, 

R.S.  of  Mo.,  1929)  to  practice  in  Missouri;  that  he  Issued  medicine 
and  prescriptions  to  his  patients  because  the  Klrksville  college  of 
osteopathy  taught  the  disease  for  whioh  he  treated  the  patients  as  an 
osteopath  called  for  the  use  of  the  medioines  he  issued  and  prescribed; 
the  Plea  in  Abatement  further  alleged  that  the  issuance  of  the  medicines 
and  prescriptions  by  the  defendant  was  not  the  practice  of  medicine  as 
provided  for  In  Chapter  53  of  Article  I,  H.3.  of  Mo.,  1929.  The  State 
filed  a demurrer  to  the  Plea  in  Abatement.  The  Court  overruled  the 
demurrer  and  sustained  the  Plea  in  Abatement.  The  State  appealed,  and 
the  Springfield  Missouri  Court  of  Appeals  May  20,  1930  decided  the 
case  and  held,  as  the  demurrer  admitted  the  defendant  was  not  practic- 
ing medicine  within  the  terms  of  Chapter  53,  Article  I,  R.S.  of  Mo., 
1929,  the  trial  court  rightly  sustained  the  Plea  in  Abatement,  and 
in  the  opinion  the  Court  said: 


(Hon#  Its  • 3*  entgomery) 


”It  was  not,  under  those  pleadings,  for  the 
trial  court  to  say  that  an  osteopathic  physician 
had  a right  under  the  law  to  prescribe  those  par- 
ticular drugs,  for  we  think  the  state  admitted 
it  by  its  demurrer,  and  we  think  it  is  not  for 
us  to  say  now  whether  the  facte  pleaded  in  the 
plea  in  abatement  are  true  or  not.  In  other 
words  we  think  n determination  of  this  case  does 
not  settle  and  cannot  settle  how  far  an  osteopathic 
physician  may  go  in  writing  proscriptions  and  issu- 
ing drugs  in  his  profession,  and  we  do  not  mean  for 
this  opinion  to  be  construed  as  holding  that  an 
osteopathic  physician  has  an  unlimited  right  to 
prescribe  and  issue  drugs.  Ve  are  simply  saying 
that  under  the  pleadings  as  submitted  here  the 
court  did  not  err  in  sustaining  the  plea  in  abate- 
ment • " 

Here  the  Court  says,  of  its  own  opinion,  "This  case  does  not  settle 
and  cannot  settle  how  far  an  osteopathic  physician  may  go  in  writing 
prescriptions  and  issuing  drugs  in  his  profession. n 

The  next  and  last  case  so  far  as  I can  ascertain  is 

3 to to  v*  Reisman,  22b  M.A.,  637 

which  was  a prosecution  for  unlawful  practice  of  medicine  against  an 
osteopath  duly  licensed  to  practice  osteopathy  in  Missouri.  The 
defendant  filed  a flea  in  Abatement  substantially  the  sane  in  form 
as  in  the  above  cited  case  in  224  439.  The  State  demurred 

and  PI  a and  demurrer  were  submitted  without  hearing  evidence  upon 
the  Plea  in  Abatement.  The  Court  overruled  the  demurrer  and  sustained 
the  PI* a in  Abatement.  Motion  for  new  trial  was  timely  filed, 
overruled,  and  proper  affidavit  for  appeal  In  proper  time  filed.  The 
Kansas  City  Court  of  Appeals  on  April  6,  1931  decided  the  case  and 
held  no  right  of  appeal  existed  in  behalf  of  the  ::tate  from  a judg- 
ment or  order  of  the  trial  court  sustaining  a sufficient  pi ea  in 
abatement,  and  the  Court  refused  to  decide  any  question  in  the  ease 
bee  use  it  took  no  cognizance  of  the  appeal.  (225  M.A.,  l.c.  642-3) 

The  courts  in  different  states  have  ta  en  opposite  sides  on 
the  question  you  submit  and  each  has  with  Judicial  vigor  end  sometimes 
with  legal  eloquence  maintained  their  respective  positions.  A fine 
legal  review  of  the  nuestiona  litigated  between  osteopathic  and  other 
schools  of  medicine  will  be  found  in  the  exhaustive  opinion  of  a 
Federal  Judge  in  the  case  of 

v.aldo  v.  Poe,  Collector  of  Internal  Hevenue 
14  F.  (2d)  749 

wherein  the  entire  field  of  battle  is  surveyed  and  the  victories  of 
either  side  catalogued  and  the  present  legal  condition  set  forth. 

The  Missouri  cases  from  the  earliest  to  the  latest  show  the 
teachings  of  the  osteopathic  school  have  been  gradually  enlarging, 
thereby  approaching  the  curriculum  of  the  older  schools  of  medicine 
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and  which  condition  Is  tersely  and  dearly  stated  by  the  court  In 
the  case  of 

State  v,  Bonham,  93  ash*  489 , 1G1  Pac.  377 , 

L.R.A.  1917,  0.  996 

wherein  at  p*  381  of  the  Pac.  Rap.,  It  is  said: 

"’.Than  tested  by  the  foregoing  definitions  it  Is 
manifest  that  the  practice  of  osteopathy,  as  it 
was  originally  understood  and  as  It  was  under- 
stood at  the  time  of  the  enactment  of  our  Medical 
vet,  did  not  sanction  the  internal  administration 
of  medio ines  or  the  surgical  use  of  the  knife  as 
a means  for  curing  diseases.  ***  A perusal  of  the 
successive  catalogues  of  its  schools  will  shorn 
that  their  teachings  are  gradually  being  expanded, 
and  that  the  more  modern  of  them  now  teach  in  sene 
degree  much  that  is  taught  in  the  older  schools 
of  medicine*  The  parent  school  has  been  more 
marked  in  this  respect  than  perhaps  any  of  them. 

It  now  teaches  that  In  'ohlld  birth  lacerations' 
in  'certain  types  of  congenital  deformities, 
certain  kinds  of  tumors,  etc.,  surgery  must  step 
in',  and  that  surgery  must  bo  resorted  to  for  the 
removal  of  tissues  so  badly  diseased  or  degenerated 
that  regeneration  is  impossible  by  the  process  of 
adjustment.  But  this  advance  is  odem.  ***" 

Discuasing  the  legal  moaning  of  the  section  which  ls  now 
Chapter  102,  Revised  statutes  of  Uo.,  1929,  recognizing  osteopathy 
as  a method  of  treating  diseases,  our  Court  in  240  L’o*,  l.c*  353, 
said: 

m 

"Our  statute , already  rocognlzos  osteopathy  as  a 
' system,  method  or  science  of  treatin'?;  diseases  of 
the  human  body',  artT  the  defendant's  school  as 
the  exponent  of  its  method  and  practice.  It  also 
dxpresnly  authorizes  persons  having  diplomas  from 
that  or  any  other  legally  chartered  anS  regularly 
conducted  school  of  osteopathy  to  trsat  diseases 
of  the  human  body  according  to  such 

The  supreme  courts  of  New  York,  Illinois,  i scons  in,  Connect- 
icut, Uorth  Carolina  and  the  District  of  Columbia  recognize  an 
osteopath  as  a "physician’*,  aa  shown  by  the  following  cases: 

Bandell  v.  Health  bep't.,  193  H.T.  133,  85  H.2.  1067 
21  L.R.A.  (H.S.)  49; 

People  gx  rel  Gage  v.  Simian,  278  111*  256,  115  N.E*  817; 

State  v.  Schmidt,  138  Wls.  53,  119  M.W*  547; 

lowers  v.  Glider  and  Levin,  101  Conn.  169,  125  A.  366, 

40  A.L.R*  1263; 

In  Re  Hunter,  60  N*C*  372; 

State  v.  Johnson,  84  Kan.  411,  114  Fao.  390,  41  L.'UA. 

(TT.S.  539; 

Howerton  v*  District  of  Columbia,  53  App.D.C.  230,  889  P*  628 
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Sectlon  13519,  Chapter  102,  Bevlsod  Btatutos  of  Missouri, 
1929,  as  to  osteopaths,  provides  as  follows: 

"3very  person  holding  a certificate  from  the  State 
Board  of  examination  and  registration  shall  have 
it  recorded  In  the  office  of  the  county  elork  In 
the  county  In  which  he  expects  to  practice,  and  in 
the  cl t lee  of  St.  Louis,  Canses  City  and  St.  Joseph 
they  shall  record  the  same  with  the  an  e official 
w i ch  roccrrv  r the  eortiricato  of  rnduatea  "of  any 
oVhe'r  sc ! ooY~ of  rno d i o 1 ne . and  tTTo  data  of  tKe 
recording  sheTT  be  indicated  thereon." 

The  regulations  of  the  Federal  Government  approved  April  1, 
1931  by  the  Secretary  of  the  ireasury  and  the  Attorney  General  of  the 
United  States  permit  osteopathic  physicians  to  cualify  on  same  basis  as 
physicians  of  other  schools  of  medicine  for  permits  to  proaorlbo  and 
use  Intoxicating  YTouora  for  ; letflc innl  "purposes  in  so  fnr  as  sane  is 
pen -.it  ted  by  state  law.' " In  twenty- two  statos  the  prescription  by  any 
physician  of  llouor  is  prohibited;  Missouri  is  not  one  of  those  states. 
In  the  retraining  states  under  Federal  rules  physicians  of  any  school 
of  medicine  authorized  under  their  state  law  to  administer  and  prescribe 
drugs  and  therapeutics  agencies  of  therapeutic  value  Internally  for  the 
cure  or  relief  of  diseases  and  who  are  so  engaged  may  secure  permits 
to  prescribe  and  use  intoxicating  liquor  for  medicinal  purposes. 

Your  letter  further  states:  * "In  view  of  the  provisions 
of  Article  1 of  Chapter  102,  R.S.  1929,  relating  to  the  examination  and 
rapist. ration  of  osteopaths,  and  particularly  Section  13514,  defining 
osteopathy  ns  a "method  or  science  of  treating  disease-;  of  the  human 
body,  as  taught  and  practiced  by  the  American  BcLool  of  Osteopathy  of 
fClrkevl  lie,  Missouri",  I am  wholly  unable  to  determine  whether  this 
person  is  violating  tho  law  or  not."* 

It  goes  without  saying  no  one  can  forecast  what  our  lupreme 
or  Courts  of  Appeals  may  finally  decide  on  this  question,  ray  opinion 
is,  ono  licensed  to  practice  osteopathy  In  Missouri  by  the  Missouri 
State  Osteopathic  Board  can,  as  an  osteopath  under  the  provisions 
of  Chapter  102,  Article  I,  R.3.  of  Mo.,  1929  and  not  otherwise,  and 
not  under  the  provisions  of  Chapter  53,  Article  I,  R.3.  of  o. , 1929, 
issue  medicines  and  prescriptions  to  those  he  treats  in  the  regular 
course  of  nn  osteopathic  practice,  provided  the  medicines  or  prescrip- 
tions he  Issues  for  the  disease  or  diseases  he  is  treating  are  the 
medicines  and  prescriptions  a legally  organized  and  operating  osteopathic 
college  which  the  practitioner  attended  regularly  teaches  are  a 
pert  of  the  regular  osteopathic  treatment  for  the  disease  or  diseases 
the  practitioner  issued  said  medicines  or  prescriptions  for. 

If  I am  right  in  my  conclusion  that  our  upper  courts  in 
Missouri  have  not  definitely  settled  this  question,  you,  as  a rosecut- 
ing  Attorney,  would  be  wholly  within  your  official  prerogatives  If  on 
an  affidavit  filed  with  yon,  you  should  file  an  information  charging 
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a violation  of  the  statute  by  an  osteopath  who  issues  medicines  or 
proscriptions  for  his  patients.  On  the  other  hand,  at  the  trial  you 
would  probably  be  met  with  the  same  situation  which  confronted  the 
prosecuting  officers  in  the  two  Court  of  Appeals  cases  I have  herein- 
above referred  to. 

If  I can  aid  you  further,  advise  me. 


Yours  very  truly. 


EDWARD  C.  CROW 


APPROVED : 


Attorney  General 


BaJKD  AND  NANKING*  Par  value  of  shares  of  stock— Amount 
neoosaory  for  director  to  own  discussed. 


rny  3,  1933 


V' 


Nr.  o.  H.  MOberly 

Jo;  nals a ion *ar  of  Finance 
Jeffereon  City,  Missouri 


F I L E D ■ 

.4/ 1 
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Mar  airs 


This  is  to  acknowl edge  your  letter  of  April  36th. 

1933  whioh  reads  as  follows: 

•*1  desire  to  call  your  attention  to  eotlons 
3349  ami  53  3,  o vised  statutes  of  Missouri 
for  1939,  and  to  lection  3349,  page  *23, 
leision  Acta  of  1931. 

You  *11 note  that  motion  ,349,  ieviaed 
Jtatutea  of  Ml -i souri , 19 4$,  provides  that  the 
capital  stock  of  a bank  shall  be  divided 
into  shares  of  not  leas  th-n  one  hundred 
dollars  uach.  dec t ion  5363,  ©vised  statutes 
of  Mis  onri,  1939,  reads  in  part  as  follow-: 

,Yery  director  of  a dank  Iv  Ting 
a capital  of  twenty-five  thousand 
dollars  or  over  snail  be  a stockholder 
of  the  bank  owning  in  his  o n ri.  ht 
an  amount  equal  to  at  least  five 
snares,  and  of  a bank  having  a capital 
of  less  than  twenty— five  thousand 
dollars,  a stockholder  in  is  own 
right  in  an  Enfant  e u 1 to  at  least 
too  shares {**•« 

section  5.549,  jossion  Acts  of  1931,  which 
repeals  Jeetloa  o349,  Revised  statutes  of 
1939,  provides  that  the  capital  stock  of  a 
bonk  shall  be  divided  into  shares  wIkjb  par 
value  shall  be  not  less  than  twenty  dollars 
per  share. 

I ah  ill  appreciate  an  o ■ inion  from  y u as  to 
whetner  a stoknolder  o^ulng  in  his  own  right 
five  shares  of  -;tock  having  a par  v;2Lue  of 


Ur.  o.  Moberly 


May  3,  1933 


>30.00  yer  share,  la  n bank  having 
•*  capital  of  t 'onty-five  thousand 
doll  78,  can  <juallfy  a a director 
la  that  bank}  also  wnether  a took- 
nolder  owning  la  ala  o n right  two 
ahorse  of  stock  h via*;  a par  value 
of  -30.00  per  share,  in  a bank 
aavlag  a capital  of  less  than  twenty- 
five  thou  and  dollars,  can  qualify 
as  a director  In  th  it  bank. 4 

As  stated  la  your  letter,  dec  t Ion  5349  1.  J.  Mo.  19?',  has 
been  repealed  and  In  lieu  thereof,  a new  lection  knovn  as  5349  Laws 
of  Missouri  1931  page  33  was  enacted.  The  1939  section  provided 
that  the  par  value  of  shares  of  stock  shall  be  not  less  then  410C.00. 
Tills  sane  section  did  not  rovlde  a way  In  which  the  par  vpd.ua  of 
the  stock  could  bo  changed. 

oeotlon  349  haws  of  Missouri  1931,  p.  333,  roads  la  part 
as  follows: 

"The  capital  stock  of  such  corporation 
shall  he  divided  into  shares  whose  par 
value  shall  be  not  less  than  treaty 
dollars  per  share.  The  par  value  of  the 
shares  of  any  suoh  corporation  may  be 
changed  by  the  stockholders  at  cither 
a special  or  a nnual  meeting  of  the 
stockholders.  If  such  change  Is  made 
eto.  ,•  • • •• 

You  will  note  that  this  section  changed  the  par  value  of 
shares  so  divided  from  not  less  than  100.00  to  not  loss  than 
twenty  dollars.  This  section  also  provides  a manner  In  which  the 
:>ar  value  of  shares  nay  be  changed. 

section  b3&3  1.  J.  Mo.  1939,  Is  aa.tloncd  “duslneea  < tractors— 
qualifications — election— duties, 4 and  In  reading  this  section 
you  will  observe  that  It  simply  regulates  the  manner  of  conducting 
the  bank  as  between  the  officers  an  I the  bank.  The  action  to— 
vide a In  part  the  following: 

* 'Cvery  director  of  a bank  having  a 
capital  of  twenty-five  thousand  dollars 
or  over  shall  be  a stockholder  of  the 
bank  owning  la  hi  a own  right  an  anuimt 
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equal  to  at  least  five  shares, 
and  of  a bank  having  a capital 
of  less  than  twenty-five  thousand 
dollars  a stockholder  In  his  own 
right  in  'in  amount  equal  to  at 
least  two  shares;  * • * ** 

This  provision  is  self  explanatory  and  we  believe  m*aa* 
just  vh  t it  says.  That  is,  to  be  a director  of  a bank  having 
a capital  of  twenty- five  thousand  dollars  or  over  he  shall 
own  in  his  om  rlgnt  at  least  five  or  more  shares  of  said 
stock  without  regard  to  the  par  value  thereof.  The  sarae  con- 
clusion follows  on  hanks  havi:sg  a capital  of  leas  than  t wen  tv- 
five  thou  and  dollar  ’. 

It  is  therefore  our  o Anion  that  ft  -stock  holder  owning 
in  his  own  right  an  amount  equal  to  at  la  st  five  -hares  of 
took  having  a par  value  of  130.00  pox  share  nay  oualify  as 
a ' ireotor  in  a bank  having  t-  capital  of  twenty-five  thousand 
dollars  or  tap  re. 

It  is  our  further  opinion  that  a stock  holder  owning  la 
his  own  right  two  sh  res  of  stock  ving  a par  vdue  of  30.00 
per  share  in  a bank  having  a capital  of  less  than  ,135.000  say 

u .lfy  as  a director  in  th >t  beak. 


Your 3 very  truly. 


JAM  :a  h.  K0HS:K)3T«L 

Assistant  Attorney  Gene  al. 

AFPhOV  HJJ) 


Attorney  doner  1 


SCHOOLS  NEW  OH  OLD  DISTRICTS — Should^  be.  lef^.  ^j-th  at.  lg&st  Sb.QjOOa 
assessed  valuation  mad  SO  school  FUKtU  ^ 8 square  miles  and/ 

20  school  pupils. 
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J < H • Me* shy, 

*r<7s  co tin*  attorney, 

Osage  County, 

Linn,  Missouri* 

Le-r  Sir*- 

AnsweHng  your  lett*  r of  April  17th,  »t»ti  in  you  f k, 

* .an  the  boundary  lines  of  * hello  ol  o’ strict  be 
changed,  transferring  s part  of  the  isnd  irv  one 
district  to  another  School  District,  leavic:  In 
the  one  district  an  area  of  less  than  8 square 
riles  with  cn  as  esse d valuation  of  less  than 
430, 330*0  ? 

U .on  what  assessment  will  the  valuation  b*  detor- 
ained?  Ihe  asses Meat  \ijon  rhlch  taxes  are  collect- 
ed for  the  ye- r 1-372,  or  the  ass  es  ament  of  the 
Ass-  ssor  for  the  year  13-2,  payable  in  197?? 

vlht*  proposition  was  voted  u > jn  at  the  annual 
school  meftiag  held  In  April  137%) 

Alto*  Can  the  £cho jI  District  employ  an  attorney 
and  pay  his  fees  out  of  the  Incident* l fund  of  thr 
school  district?  I he  mrpose  of  such  employment 
being  to  defend  the  rights  of  the  School  District.* 

Answering  your  first  Question,  it  is  our  opinion  that  y ur  r frrence 
to  leaving  t district  with  less  than  eight  square  miles  and  a v lut- 
tins  of  leas  then  £M,DT'  ir  the  la*,  which  applies  to  ordinary 
districts  and  should  be  complied  1th  If  possible.  •■ec*.  Ions  327-. 
and  31:77,  evlsed  Statutes  of  1923* 

In  regard  to  the  abO,DOO  assessed  valuatl on,i t would  a • ly  to  your 
community.  While  you  do  not  -entlon  it,  the  change,  tricing  off 

rt  of  your  district  '.ml  adding  It  to  another  undoubtedly  ■ si-  under 
the  above  Sections  or  Lect’ -;ns  3251-3758  Inclusive.  Assuming  Wiese 
facts  to  be  correct,  under  the  liberal  construction  given  district 
conaolidatl  <nr,  it  Is  our  opinion  th' t it  wr^uld  robebly  nit  In— 
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validate  the  proceedings  by  the  district  refer  roe  to  not  having 
exactly  eight  square  Biles  or  assessed  valuation  of 

fc‘  s»tc-  ex  el.  Be mh : 1 1 y.  Tho'-pson,  ;.6'3  e*  *.  34* 

State  ex  inf.  I ho npsaa  V*  Scott,  :*D4  Mo*  Bob,  raid 
Section  3245. 

An  sss  ssed  valuation  a p riles  to  tha  current  fiscal  y ar  in  -h 1 ch 
the  change  took  piece. 

Lastly,  ordinarily  speaking  the  districts  have  no  authority  to 
employ  attorney  out  of  the  revenue  of  the  schc  .1  as  that  is  for 
school  purposes,  tut  th  re  have  been  a few  cases  v.here  the  Court 
permitted  the  eapl  yment  of  attorneys  out  of  the  Incidental  fund 
vhere  it  as s plainly  to  the  school  interest  to  do  so. 


lours  v.-ry  truly 


djtu.  1.  Sif  wlhui>, 

Assistant  Attorney  General 
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Ar’PhQVl&i 


Attorney  General 
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Prei erred  stock  set  out  In  articles  of  agreement 
must  be  subscribed  and  oaid  up  before  incor- 
poration. 


Mr.  o.  Si.  Mooexiy 

Ooatiesloner  of  finance 
Jefferson  City,  Missouri 


*e  are  In  receipt  of  y ur  letter  of  May  ldth 
wnioh  is  as  foil OV' 31 


*An  Attorney  called  at  this  office  y ter  day 
and  ubraltted  articles  of  incorporation  for 
a trust  company  wit  a capital  =3 took  of 
1GG,0C  .0,  repare  seated  by  1300  shares  of 
ooraaon  took  with  a par  value  of  US 0.00  per 
share,  (ill  suoacribed  for  and  paid  up  in 
casn,  end  600  chares  of  preferred  stock  with 
a par  value  of  ibG.GO  per  snare,  authorized 
;*ut  not  issued  » paid  dr  in  each. 


Paragraph  3 of  see t ion  5413,  -o  vised  dtatutec 
of  'isaeufl,  reads  as  follows: 


**fhe  amount  of  the  capital  e took  of 
tb  corporation,  the  number  of  shares 
Into  wnlcii  it  is  divided,  mi  the  par 
value  the  ©of;  th  t the  same  has  been 
suoecri  ed  in  good  faith  and  11  there- 
of actually  J iid  up  in  lawful  money  of 
the  Halted  otatea  nd  la  in  ;he  <;uatody 
of  the  p rsone  naiae  s th  fir  t board 
of  idxeotor  ) or  rtan.--qgor-5.  * 


In  vice  of  the  provision  in  ecti  n 6413. 

tnrlsad  dt&tutoe  of  Ishouri,  1 39,  I will 
appreciate  an  o ini  on  as  to  w ..other  preferred 
stock  ©an  bo  authorised  nd  not  issue  i-m  paid 
for  t the  tiara  a bank  or  trust  oo»  sp&ny  is 
i no© rperat ed. 


llndly  thii  mtter  your  immediate  at" hi  io 


Mr.  o.  H«  toberly 


3- 
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You  ask  if  a trust  oo  p;uiy  w>.n  It  Incorporates  may 
authorise  referred  stock  and  nut  have  It  Issued  or  paid  for  at 
too  ti:  i©  It  Is  lnoorp  rated. 

dee t ion  6413  <i*  3*  do,  1929,  In  port  rends  as  foil  owe  t 

" Tiie  articles  of  agreement  mentioned  In 
this  article  shall  net  out!  • • * 

3,  The  a^uut  of  the  capital  ''took  of 
tile  corporation,  the  number  of  shares  Into 
whloh  It  is  divided,  and  th  uar  value 
tooreof;  th  t the  ea»o  has  been  eubaorlned 
In  good  faith  n.  all  hereof  actual  y 
paid  up  in  lawful  money  of  the  United  it -tee 
mid  la  In  th  custody  of  the  persons  nodded 
as  the  first  board  of  •lrootojr:  or  man  gore,"  * 

Tae  -or  da  used  in  the  above  soot  ion  re  plain  mi  un  ambi- 
guous • ml  should  be  given  tnelr  usual,  mil  ordinary  taoiuilng. 
t,  is  section  la  llkelse  Mandatory. 

Thus  a trust  ooiapany  seeking  Incorporation  isuat  set  out  the 
amount  of  Its  o»pltai  took,  hsw  it  Is  dlvl  ed,  the  par  value  of 
tae  shares,  and  th  t such  ah  res  have  >een  luosorlbed  and  all  there* 
of  actually  paid  up  In  lawful  money  of  the  United  itates, 

-ieotlon  u414  H.  d.  Uum  1929,  provides  In  p it  the  follo^lngl 

'*  hen  ny  trust  oo  r>any  shall  have  filed 
with  the  finance  oo?  it  as  loner  a certified 
copy  of  Its  artlol  a of  greenest  and  * * • 
tie  oo.ini sal on„-r  snail,  before  a»xoh  trust 
O mpany  shall  cumulate  its  lnoor  xj  ration, 
exHJulne  or  o?iu'e  n examination  to  oe  Mds, 

In  order  to  aeoertuln  v..etu  \r  the  requisite 
oapltal  of  such  trust  company  Has  been  sub- 
scribed In  good  faith  uni  paid  in  E.otual 
oaah  and  is  r ady  for  use  in  the  tr  nsotlon 
of  business  of  the  pro  kj  od  trust  aomuany.*  * * ** 

liuuse  dill  iio.  (563,  a recently  eu  oted  law,  prvldea  for 
the  Issuance  and  sale  of  preferred  stocks  by  bunks,  trur-t  companies 
do  Ins-;  p-nkf.n(.<  business,  and  other  fin  no  11  In  tl  tut  Ions, 


«r.  o.  a 


Hobexly 
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oeetlun  3 of  said  ot  ( uuoe  will  Ho.  tki3)  reails  as  follows: 

“Any  bank,  trust  company,  or  other  financial 
In  tltutl  n hare  .f t«?r  org  nlsed  and  lnoor  or- 
ated  under  the  laws  of  the  it  ate  of  Ml a ourl 
for  the  purpose  of  dulnK  a bankl  # bu nines a, 
subject  to  control  mu  supervision  by  the 
Tin  nee  Ooi  j lea  loner  of  the  3tfcte  of  Hie  ourl, 
nay.  In  Its  SOT  doles  of  .greement  for  incor- 
poration provide  for  the  issuance  -aid  sale  of 
Its  shares  of  preferred  took,  subject  to  the 
provisions  of  tnl-]  act.  “ 

hoot Ion  3 supra,  uses  this  l'.n»ainge; 

ay.  In  Its  articles  of  ut<reanumt  for  Incor- 
poration provide  for  the  J^mutfice  ajW  ale 
of  Its  shares  of  referred”  rtJck,  subject  to 
tne  provisions  of  act.  * 

T er afore.  If  a trust  oompany  wishes  it  amj  provide  for  preferred 
stock  In  its  axtlai.es  of  «*$rea‘»ent,  end  if  It  does  then  euah  preferred 
took  would  he  subject  to  the  provisions  of  Jaotions  : 413  and  5414, 
supra,  relative  to  belnt;  subscribed  and  paid  for  at  time  of  incor- 
poration. In  other  or  da,  if  the  articles  of  a^roeuent  provide  for 
preferred  stock  such  stock  tau  t he  oub scribed  for  oavl  mid  up  in 
lawful  taoney  of  the  ml  ted  Jt&tes  before  too  eoepletlon  of  Incor- 
poration. 

It  la  thu  o talon  of  tnla  department  tii  t preferred  Stock 
cannot  be  authorized  aid  not  Issued  and  paid  for  at  the  tloe  & 
trunt  ooumny  Is  Incorporated,  out  preferred  stock  If  auttiorlzed 
or  provided  for  must  be  lisued  or  subscribed  and  paid  for  at  the 
time  a trust  outamuy  is  Incorporated. 

Yours  very  truly. 


Jtfl  a b.  HuiI«i*MT  b, 

Aseltrtant  attorney  uen  r.l, 


Ai'FHtJViCij 

Attorney  den-  rid. 
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BANKS  at  BANKING:  Sec.  5312  R.S.  of  Mo.  1929  and  subsequent  sections 

thereto  provide  that  the  Commissioner  of  Finanei 
must  consider  certificates  of  indebtedness  Issued 
in  pursuance  to  said  sections  of  the  statutes  as 
restoration  of  oapital  for  the  purpose  of  determining 
whether  banks  should  be  closed  or  not  In  the  Interest 
of  ereditors.  v 


y 

May  27,  1933.^ 


Mr.  O.fi.  Moberly, 
Commissioner  of  Finanee, 
Jeff Sr eon  City,  Missouri. 


FILED 

/ 


Goar  Sir: 


This  department  acknowledges  receipt  of  a re cues t for 
an  opinion  of  even  date  herewith,  whioh  is  as  follows: 

"I  shall  appreciate  an  opinion  from  you 
regarding  the  issuance  and  sale  of  Certificates 
of  Indebtedness  In  accordance  with  Section  3312, 

Revised  statutee  of  Mlseourl,  1929. 

Under  Section  3312  Revised  Statutee  of 
Missouri,  1929,  Is  this  department  required  to 
consider  the  prooeede  from  the  sale  of  certifi- 
cates issued  thereunder  as  capital  of  the  bank 
or  trust  oompaay,  Mien  the  oapital  of  euoh  bank 
or  trust  company  bad  become  impaired? 

For  your  information  I am  enclosing  herewith 
a letter  received  from  Honorable  W.T.  Jones, 

Attorney,  St.  Louis#  Missouri,  and  desire  to  refer 
you  to  paragraph  8 on  page  2 thereof.  I also 
desire  to  refer  you  to  copy  of  my  reply  to  this 
letter  under  dete  of  May  3,  1988. 

FI ease  return  the  enclosures  with  your 
opinion.” 

In  reply  thereto  It  is  the  opinion  of  this  department 
that  when  the  oapital  of  a bank  or  trust  eompany  has  become  Impaired 
and  the  amount  of  this  Impairment  has  been  covered  by  prooeede  from 
the  sale  of  eertl fiestas  of  Indebtedness  Issued  under  the  provision 
of  see.  5312  R.s.  of  uo.  1929  and  subsequent  provisions,  your  depart- 
ment shall  treat  the  capital  of  the  bank  or  trust  company  as  having 
been  restored  and  the  Impairment  made  good. 


itiou*  o*h«  soberly) 


The  above  in  our  opinion  conform*  to  tho  Intention  of  the  Legie- 
laturc  as  expressed  In  eald  section  of  the  statutes  of  Missouri,  as 
veil  as  Sees*  5315  and  3514  1*8*  of  mo*  192*.  so  believe  that  the 
purpose  of  said  sections  of  the  statutes  of  this  state  was  to  provide 
a method  vhereby  banks  with  impaired  oapltal  could  by  protecting  its 
creditors,  remain  in  business  through  the  sale  of  such  certificates, 
and  If  that  ware  the  purpose,  it  appears  to  us  that  the  only  possible 
say  such  intention  could  be  effectuated  could  be  through  the  construc- 
tion which  has  been  adopted  above. 

In  other  words,  if  you  are  not  under  the  above  sections  of  the 
statutes  to  treat  the  capital  of  the  bank  or  trust  company  as  having 
been  restored  end  the  impairment  made  good,  then  It  would  be  your  duty 
in  a case  where  each  impairment  had  reached  an  unlawful  point  to  close 
the  bank  .and  we  do  not  believe  that  that  was  the  intention  of  the  Legis- 
lature, but  instead,  that  the  intent ion  of  the  Legislature  Is  dearly 
to  the  effect  that  under  such  circumstances  the  bank  is  to  remain  open 
end  hacoe,  you  will  consider  the  funds  received  from  such  certificates 
as  oapltal  of  the  bank  or  trust  company. 

The  above  opinion  la  based  upon  principles  announced  in  the 
following  cases,  among  many  other  cases  In  Missouri, announcing  like 
principle  x 

In  STATE  V.  HACKMAKK,  256  3.W.  1011,  302  Mo* 

338,  the  following  rule  as  quoted  from  36  Cyc.  1126 

la  approved! 

"In  construing  a statute,  the  legislative  Intent 
la  to  be  determined  from  a general  view  of  the  whole 
act,  with  reference  to  the  sub Jest  matter  to  which  It 
applies,  and  the  particular  topic  under  which  the 
language  In  Question  is  found." 


(Eon*  o*H*  aioberly) 


3- 


And  in  DODD  V.  INDEPENDENCE  3T0VK  & 
JDRKACK  CO.,  61  3*1.  (2d),  l.O*  118,  the 
Supreme  Court  of  Missouri  soldi 

"In  construing  s statute,  the  evil 
sought  to  be  raws died  and  the  benefit  in- 
tended to  be  conferred  thereby  should  be 
considered.  It  is  plain  from  the  whole 
scope  and  tenor  of  the  statutory  provisions, 
of  which  the  section  la  question  forma  a 
part,  that  the  legislative  purpose  was  to 
provide  regulations  for  safaguardlng  the 
lives  and  health  of  laborers  in  occupations 
in  which,  without  such  safety  regulations, 
they  would  be  liable  to  Injury  or  disease* 
Such  statutes  should  be  construed,  so  far 
as  their  language  permits,  with  the  view 
of  effectuating  their  beneficent  purpose." 


Respectfully  submitted. 


POWELL  B.  MSHANET, 
Assistant  Attorney  General. 


APPROVED* 


Attorney  (Venera!" 


PEIS:  AH 


■Authority  to  appoint  special  deputy 
to  supervise  liquidation  and  pro  rate 
expense  to  defunct  institutions. 


I - 

GOMMISIK  NAR  OF  FINANCE 

/ 

V 


Hon.  C.  H.  Soberly 
state  in  moo  femairsioner 
Capitol  Building 
Jefferson  City,  Missouri 


July  24,  1933  yj  ^ 


:L 


Dear  Mr.  Soberly: 


e acknowledge  rooeipt  of  your  reuost  for  on 
opinion  of  this  office,  parts  of  which  reads  us  follow: 


"I  am  enolosinr  her owl th  oopy  of  a letter  written 
ran  June  15th  to  11s.  W.  F.  Keyser,  ecretary, 

Missouri  Bankers  AsqocI  tion,  edalla,  rouo sting 
thnt  he  pivo  consideration  to  the  matter  of  appoints 
Inc  a deputy  or  on  sal  stunt  in  this  Department, 
whose  dutlee  would  be  the  supervision  of  the  Closed 
Bank  division,  in  which  we  have  at  the  present  time 
about  throe  hundred  nd  fifty  banks. 


"In  order  that  these  closed  b nice  may  h :vo  proper 
sup  o via  ion,  I feel  it  urgently  Important  th  t an 
assistant  be  appointed  and  that  his  salary  and 
expenses,  as  well  as  the  salary  of  the  young  Indy 
in  the  office  who  devotes  her  entire  time  to  the 
Closed  Bank  Division,  be  paid  by  tbs  closed  bnks 
that  ore  benefit  tod  by  this  supervision.  * 


**I  sh  11  be  ple&sod  to  h'vo  on  O’  inion  from  your 
of flee  as  to  whether  or  not  we  can  pro  rate  the 
salary  nd  expanses  of  this  Assistant  nd  the 
salary  of  the  stenographer  in  the  Closed  Bonk  Ci- 
vic ion  none  tho  banks  that  are  benefit ted.  In 
this  connection  I wish  to  state  that  I think 
thousands  of  dollars  a year  o n be  saved  those 
unfortunate  institutions  through  proper  super- 
vision." 


are  of  tho  opinion  that  you  have  the  uthority 
to  appoint  Luoh  an  aosiotont  under  the  provisions  of  ^action 
5323  It.  3.  of  14o*  1929,  portions  of  which  read  as  follows i 

’’The  Comis  loner  may  by  certificate, 
under  his  hand  and  official  seal,  appoint 
one  or  uors  special  deputy  oo&ralssloners 
as  r.pont  or  a pen  to  to  assist  him  in  li- 
quids t inf:  tho  business  and  affairs  of  any 
corporation  or  jrlvcto  hanker  in  his 

4 ^ ****  m 


HOC.  H.  0. 


I’oberly 


July  34,  1933 


It  Is  apparent  that  the  Contain  si  onor  is  not  limited 
to  but  cme  deputy  for  any  Institution,  as  the  statute  plainly 
authorizes  the  appointment  of  ' ono  cor  more’*  euOh  deputies. 

■o  t ke  It  as  a settled  cutter  that  s special  deputy  may  assist 
in  liquidating  marc  than  one  Institution,  as  there  is  nothing 
in  the  chapter  contrary  to  suoh  on  appointment,  and  nuch  has 
been  the  practice  of  the  Department  for  many  years.  Co,  al- 
though a Spool  1 :)eputy  may  be  the  liquidating  agent  of  a 
partloul  r institution,  his  eepaelty  to  act  as  such  agent  Is 
only  limited  by  the  Commissioner  in  delegating  matters  to  him. 

e find  that  your  suggestion  Is  in  aoeard  with  the 
Report  of  ofunct  Conks  nd  irust  Companies  submit  tod  to  the 
57th  'One  1 Assembly  by  the  Legisla  tive  Committee  of  tho  House 
of  hepresentatlvoe*  (p.U) 

'Fifth*  * * that  a spool  1 deputy  be  app 
appointed  in  tho  offioe  of  the  hinnoe 
Deportment  in  the  State  of  Missouri,  .ho  bo 
only  duty  it  shall  bo  to  lock  after  the 
matters  pertaining  to  defunct  bonks  nd 
trust  companies,  lookin'  towards  s shorter 
period  of  liquidation  at  a minimum  of  ex- 
panse and  looking  toward  the  curtailment 
of  the  current  monthly  expenses  of  li- 
quids tlon. " 

Having  detemined  that  suoh  an  appointment  is  auth- 
orized by  the  tntutes,  and  undoubtedly  expedient  under  pre- 
sent conditions,  we  sh  11  noxt  consider  the  method  and  manner 
of  payment. 

n ex-jclnation  of  this  Chapter  shows  that  the 
Department  of  ilnance  la  ee If -sustaining.  In  other  words 
oil  expenditures  shall  be  met  from  foos  collected  for  ser- 
vices rendered.  'e  find  this  clause  In  ection  5301  to  the 
following  effect: 

• * The  agfgregate  sum  oolleoted 

from  the  banks,  private  bankers,  savings 
and  safe  deposit  institutions,  trust 
cotap  ni  o and  other  corporations  shall  be 
reckoned  upon  a b sis  sufficient  to  covor 
the  entire  expenses  of  the  department  of 
banking,  including  salaries  of  officers 
• nd  employee,  traveling  expenses  of  the 
commie  lonor,  his  deputy  and  examiners, 
and  the  preparation  of  tho  reports  and  all 
other  expenses  made  necessary  by  this 
chupter.  * * *" 


non.  n.  o.  iioboriy 


July  24,  1933 


■5» 


It  Is  further  apparent  that  it  was  the  desire  of  Login* 
laturo  to  require  these  fees  to  be  paid  by  those  who  re- 
ceived the  benefit* 


Insofar  an  the  payment  of  fees  by  operating  In- 
stitutions is  concerned,  action  1301  R*  3.  of  Uo.  1929 
provides  as  follows t 


"lection  5301.  * * * * -jhe  expense 
of  every  annual  or  special  examin- 
ation shall  be  paid  by  the  bank, 
privets  b nicer , savings  and  safe  deposit 
institution,  trut  company  or  such 
other  corporation  ex  mined  In  ;*uoh 
amount  as  the  ooorals.' loner  ahull 

and  ser- 
vices performed  on  account  of  any  such 
corporation  or  banker,  or  on  account  of 
any  foreign  corpor  ation  or  its  agency  to 
whloh  this  chapter  Is  applicable,  out- 
side of  the  expanse  of  any  annual  or 
spool  1 examination  shall  be  charged  to 
and  paid  by  the  corporation  or  b nker 

for  whoa  they  were  incur  rod  or  performed. 

* * *„ 


fy  to  be  Just  and  reasonable, 
nv  mxjci  1 axponses  incurred 


as  the  payment  of  fooe  or  expenses  by  defunct  or 
liquidating  Institutions  la  concerned,  oc 1 1 n 5324,  R.  3. 
of  Uo.  1929  provides  as  follows i 

” OC.  6324.  PiM  BT  CdiKl  1KS3R 

or  isxFsasss  or  li*uidatic«. — The  com 

ittlrsdonrjr  shall  pay  out  of  the  funds 
in  his  hands,  of  nuoh  corporation  or 
private  banker,  all  arranges  of  Mani- 
as ion  .subject  tothe  approval  tf  tho 
circuit  oom*t,  or  Judge  thereof  In  va- 
cation, in  the  ooixity  or  city  In  which 
tho  principal  office  f such  corporation 
or  banker  is  located,  nd  upon  notice 
of  tho  applies  tlon  for  such  approval 
to  such  corporation  or  banker,  lie  shall, 
in  like  manner,  fix  end  pay  the  ooe- 
pensetlon  of  special  deputy  eammlaslcuore, 
a slstants,  coimaol  and  other  employes 
appointed  to  asrist  him  in  suoh  liquidation 
sur  stunt  to  tho  provisions  of  this  art- 
icle. r * * *" 


Hon,  H#  0.  Soberly 


July  84,  1933 


troa  a reading  of  the  foregoing , it  la  oort.in 
tha  t there  wrs  not  intention  to  Hrlt  the  ohx/es  ng  in  at 
defunct  banka  to  tho  s t ry  at  the  liquid,  ting  agnt,  ex- 
pert ttfisie taste  nd  counsel,  for  such  expense  la  speci- 
fically \n'<y  Idea  for  In  tho  second  sentence  of  the  fore- 
going u9t>.  tlcn# 

we  are  of  the  opinion  that  tho  phrase  "nil  ex- 
panses of  liquidation"  is  sufficiently  bred,  Find  area  scant 
and  Intended  to  Include  the  expense  of  any  nd  11  appointees 
and  employees  n do  necessary  by  the  liquidation  of  tho 
Institution  by  your  deportment#  There  is  no  distinction  to 
bo  mode  between  those  employees  which  are  temper  lly  aa- 
ployed  at  the  situs  of  the  institution  and  those  loon ted.it 
your  office#  &oh  is  performing  e service  far  the  insti- 
tution and  the  e:ploymant  of  o \eh  is  necessitated  by  the 
liquidation#  - ueh  port  at  the  salary  of  each  employee  no  is 
properly  chargeable  to  tho  defunct  Institution  should  be  paid 
by  such  Individual  institution# 

In  your  request,  you  did  not  defl  itely  state  in 
whot  manner  you  exp  oc  tod  to  pro  rote  those  expenses#  Ilow- 
ov©;  , it  Is  our  opinion,  that  any  exponso  which  Is  charged 
to  ny  defunct  institution  will  be  allowed  by  the  judge  of 
the  flir cult  Court  of  the  county  in  whiah  the  institution 
is  loo  tod,  so  long  os  tile  s ms  is  a reasonable  oh  rgo  for 
the  services  renlered  or  ork  done#  e find  nothing  in 
Chapter  34  whioh  would  prohibit  on  ©ui table  pro  rating  of 
those  expenses , ao  Ion  no  ouch  e pro  rated  charge  could 
truly  bo  included  within  the  clause  '•all  expenses  of  He  ni- 
dation"# 


aespeotfully  submitted 


a mr  o.  iu.mii,  jt. 

acilctant  / ttorney  General 


APracv^D: 


imsr* 

Attorney  General 


TRUST  COMPANIES:  No  power  to  purchase  the  majority  of  the 

Stock  of  a National  Bank 


Hon*  0*B.  Soberly, 
Connies! oner  of  Finance. 
Jefferson  City,  Missouri 


Dssr  fir: 


This  department  a e knowledges  receipt  of  your  request 
for  an  opinion  as  to  the  following  state  of  foots: 

"A  trust  eompsny  organized  under  tbs 
laws  of  the  State  of  Missouri  purchased 
s took  of  s national  bank*  Both  tha  trust 
company  and  tha  national  bank  are  now 
Insolvent* 

1 - Does  s trust  company  organized  under 
the  laws  of  the  State  of  Missouri  have 
the  power  and  authority  to  purchase  stock 
of  a national  bank? 

S • Is  the  liability  of  a trust  company 
as  a stockholder  in  the  national  bank 
entitled  to  e preference  in  the  distribu- 
tion of  the  assets  of  the  trust  company?" 

In  the  ease  of  Allen  KsFerson,  836  Poe*  346.  the  court 

beldt 

"A  stockholder  of  a bank  assumes  a contract- 
ual liability  whan  he  beooaea  a stockholder 
and  tha  terns  of  bis  contract  are  legally 
statutory*" 

In  the  ease  of  causey  r*  I.lggett,  Sup*  Ct*  of  Florida, 

78  South*  334,  the  court  held: 

"***J,Tbe  liability  of  a stockholder  of  a 
banking  company  arises  ez  contractu  ( McNeill 
V.  Pass,  49  Fla*  349,  68  South.  177;  Whitman 
T.  Oxford  Nat*  Bank,  176  U.S*  559,  80  Sup* 

Ct*  477,  44  L*  3d*  587)  and  even  if  the 
additional  obligations  and  liability  of  the 
stockholder  which  Is  Insisted  upon  hero  nay 


Bon.  0*H.  Uoberly 


Jhly  ?6,  1933 
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be  imposed  by  the  statute,  sueh  obi  lotions 
and  liability  depend  upon  the  statute  area ting 
It,  and  ss  It  le  in  derogation  of  the  oosnon 
law,  the  statute  cannot  be  extended  beyond  the 
words  used*  1 Ulehla  on  Panics  and  asking,  p. 

163;  Brunswick  Terminal  Co.  ?•  National  Bank 
of  Baltimore,  193  U.3.  363,  34  Sup.  Ct.  314, 

46  L.  3d*  491 | Saathars  t.  astern  California 
Bank,  133  N.C.  410,  47  S.K.  693.  ••••* 

Therefore,  the  trust  company's  liability  as  a stockholder 
in  the  national  bank  la  contractual  and  dependent  entirely  for 
validity  upon  the  provisions  of  the  national  banking  act.  Being  a 
mare  contractual  obligation  tba  creditors  of  the  national  bank  have 
no  priority  over  other  eontraet  ereditors  of  the  trust  company  un- 
loss there  be  a priority  epeelfloally  given  by  statute* 

seetl  a 3151  of  the  National  Banking  Act , insofar  as  It 
la  pertinent,  provides  as  follows) 

"The  stockholders  of  every  national  banking 
association  shall  be  individually  responsible 
for  all  contrasts,  debts,  sod  engagements  of 
sueh  association,  each  to  the  amount  of  hla 
stock  therein,  at  the  par  value  thereof  In 
addition  to  the  amount  Invested  In  euah  etoek. 


lection  5336  of  the  Bat 1 anal  banking  Ant  provides  as 

follows i 


"That  when  any  national  banking  association 
shall  have  gone  into  liquidation  under  the 
provisions  of  seat ion  five  thousand  two  hun- 
dred end  twenty  of  sold  statutes,  the  Individ- 
ual liability  of  the  share-holders  provided 
for  by  section  fifty-one  hundred  and  fifty-one 
of  said  statuses  nay  be  enforeed  by  any  creditor 
of  sueh  association,  by  bill  in  equity,  in  the 
nature  of  e creditor* e bill,  brought  by  such 
creditor  on  behalf  of  himself  and  of  all  othsr 
credit ora  of  the  association,  against  tbs  share- 
holders thereof.  In  any  eourt  of  the  united 
states  having  original  Jurisdiction  In  acuity 
for  the  district  In  which  such  association  may 
hove  been  located  or  established." 

The  above  seat ions  of  the  National  Banking  \ot  merely  provide 
for  the  amount  of  the  stockholders’  liability  and  the  creditors* 
procedure  for  establishing  their  olalm.  However,  whan  the  slain  has 
become  adjudicated.  It  become*  subject  to  the  laws  of  the  State  of 


Hon.  o»K»  Moberly 


f 


JUly  J5  * 1993. 


Mo  ouri  Insofar  bo  the  cue at loo  of  whether  or  not  the  claim  lo 
entitled  to  a preference.  Section  0333  R.3.  of  Uo#  1939  provides 
so  follows 1 


"when  the  commissioner  shall  have  taken 
possession  of  aneh  corporation  or  private 
banker,  and  shall  have  determined  to 
liquidate  Its  affairs,  he  shall  notify  all 
persons  who  say  have  elalras  against  such 
eor porn t ions  or  banker  to  present  the  same 
to  his  and  make  proper  proof  thereof  within 
four  non the  from  the  date  of  eeld  notice 
end  at  e place  epeeifled  therein  and  ehall 
specify  In  said  notice  the  last  date  for 
presenting  said  proofs.  ***** 

Section  5336  R.S.  of  Mo.  1989  provides  as  follows: 


"The  commissioner  shell , not  later  than 
thirty  days  after  the  tine  has  aspired  to 
file  object lone  to  oleins  duly  presented, 
approve  or  reject  every  duly  filed  elaln 
except  olalas  as  to  which  objections  ere 
still  pending  undetermined  by  the  court  or 
Judge.  svery  elaln  approved  by  bln,  he 
shell  Indorse  •approved*  end  file  so  Indorsed 
In  hie  office*  If  he  doubts  the  justice  or 
validity  of  any  elaln,  he  shall  reject  such 
elelm  and  ehall  indorse  the  sane  ’ rejected* 
and  file  said  elaln  so  Indorsed  In  hie  office. 
He  shell  eeuee  notice  of  such  rejection  to 
be  served  upon  the  claimant  either  personally 
or  by  mail.  The  oqaro leal oner  shall  net 


{a  las,  sap* 

payment. 1 thin  thirty  lays  after  the  oon- 
miss loner  has  approved  or  rejected  ell  elei 


approved  or  rejected  ell  eleine 
duly  filed,  he  shell  list  ell  claims  approved 
and  all  rejected  by  plm  and  file  one  copy  of 
said  list  In  hie  office  and  one  copy  in  the 
offloe  of  the  recorder  of  the  county  or  olty  in 
which  the  principal  offloe  of  sueh  corpora t ion 
or  private  banker  is  located.* 


Hon.  O.B.  ’oberly 


JUly  88,  1953* 


Under  Chapter  34  n.3.  of  Mo.  1989,  the  Circuit  Court  must 
determine  whether  or  not  • claim  against  an  Insolvent  bank  or  trust 
company  Is  to  be  preferred  over  the  claims  of  other  or  editors. 

It  Is  the  opinion  of  this  department  that  the  obligation  of  a stock- 
holder In  c national  bank,  being  purely  a contract  obligation  and 
there  being  no  statute  providing  for  Its  priority  over  other  eontraot 
creditors,  that  the  creditors  of  a national  bank  should  not  be 
entitled  to  a preference  with  respect  to  the  assots  of  an  insolvent 
trust  oompany  In  Missouri  purely  for  the  reason  that  said  trust 
oocmany  was  a stockholder  In  the  national  bank. 

However,  under  the  feet a ac  furnished  this  department  by 
Mr.  Moberly,  the  trust  company  purchased  praetleally  all  of  th#  stoek 
of  the  national  bank.  This  nation  of  tha  trust  company  woe  null, 
void,  and  of  no  legal  affeot  whatsoever,  and  the  trust  company  la 
not  now  and  has  never  been  in  point  of  lav  a stockholder  in  the  na- 
tional bank. 

Section  5481  ft  .3.  of  Uo.  1089,  relating  to  tha  powers  of 
trust  companies  In  the  State  of  Missouri,  provides  as  follows t 

"To  buy,  Invest  in  and  sell  all  kinds 
of  government,  state,  municipal  and  other 
bonds  and  all  kinds  of  negotiable  and  non* 
negotiable  paper,  stocks  or  other  Investment 
securities." 

Section  6489,  R.s.  of  Mo.  1989,  sub-section  9 provides  as 

follow  t 

"Shall  not  Invest  or  keep  invested  In  the 
stock  of  any  private  corporation  an  oriount 
la  excess  of  fifteen  per  oentum  of  the  capi- 
tal and  surplus  fund  of  such  trust  company; 
nor  shall  it  purchase  or  continue  to  hold 
stock  of  another  bank  or  trust  company  if 
by  such  purchase  or  ocm tinned  Investment  the 
total  stoek  of  such  other  bank  or  trust  company 
owned  and  held  by  It  ss  collateral  will  exceed 
fifteen  per  centum  of  the  stock  of  euoh  other 
ban:  or  trust  company j Provided,  however,  that 
this  limitation  shall  not  apply  to  tha  ownership 
of  the  capital  stock  of  a safe  deposit  company, 
the  vaults  of  which  arc  connected  with  or  ad- 
jacent to  an  office  of  such  trust  company,  nor 
to  tha  ownership  by  such  trust  oompeny  or  Its 
stockholders  of  e part  or  all  of  the  capital 
stock  of  one  bank  organised  under  the  laws  of 
the  mit*d  states  or  of  this  state,  nor  to  the 
ownership  of  a pert  or  all  of  the  capital  of 
one  corporation,  organised  under  the  laws  of 
this  state,  for  the  principal  purpose  of  re- 
ceiving savings  deposits  or  Issuing  debentures 
or  loaning  money  on  real  estate  or  dealing  in 
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or  guarantying  the  payment  of  real 
•state  securities)  or  Investing  1b  other 
securities  In  whloh  trust  companies  any 
invest  under  this  chapter,  nor  to  tbs 
continued  ownership  of  stocks  lawfully 
ao'uired  prior  to  the  first  day  of  Janu- 
ary, A#»J«  1313," 

The  principal  ease  which  we  find  la  Missouri  bearing  dir- 
ectly on  this  point  Is  "State  of  Missouri  ex  ral  Herbert  t*  Hadley, 
Plaintiff)  v.  Bsnksrs  Trust  Company,  Defendant,  and  H*A,  Lee, 

Rsselwer,  Garland  stats  Bank,  Plaintiff  In  rror  v,  Bankers  Trust 
Company  and  Ira  11*  Cobs,  ureheaer  of  the  Assets  of  the  Bankers 
Trust  Company,  Defendant  In  Srrofy  157  Mo . App . 557.  Judge  Johnson  held: 

"♦The  faets  alleged  in  the  petition  show 
beyond  dispute  that  the  Bankers  Trust 
Company  pur chased  seventy-three  per  seat 
of  the  atosk  of  the  Kansas  bank  for  the 
purpose  of  eont rolling  end  managing  Its 
business  and  affairs  and  that  while  the 
bank  apparently  continued  to  do  business 
In  Its  corporate  name  and  In  the  guise  of 
s separate  and  Independent  corporate  entity. 

In  reality  its  Identity  was  merged  Into 
that  of  a trust  company  which  absorbed  Its 
business  and  assets  and  managed  and  con- 
trolled them  as  though  they  constituted  s 
mere  branch  or  department  of  the  business  of 
the  Trust  Company.  In  short,  the  latter 
corporation  swallowed  the  bank  and  used  lta 
name  and  corpora te  machinery  for  Its  own 
purposes. 


The  Hankers  Trust  Company  had  no  power  or 
authority  tS  engage  In  the  banking  business 
either  directly  or 


U©.,  l.o.  566,  where  It  waa  expressly  held 
that  a trust  company  has  no  authority  to  engage 
In  the  hanging  business. 


e 


The  ninth  clause  of  See,  11X4,  Revised  statutes 
1309,  authorises  trust  companies  *to  buy  and 
sell  all  kinds  of  government,  state,  municipal 
and  other  bonds,  and  all  kinds  of  negotiable  and 
non-n ego t table  paper,  stocks,  and  other  invest- 
ment securities. * 
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insi.,  173  U.3*  40).  Nor  to  us*  th«  power 
conferred  by  Is*  for  the  purpose  of  Indirectly 
engaging  In  business  activities  forbidden  to 
the  corporation  by  the  express  provisions  of 
the  statute.  The  act  of  the  inkers  Trust 
Company  in  controlling  the  management  of  the 
Kansas  Hank  through  ownership  of  a largs 
majority  of  the  stock  of  the  stock  of  the 
bank  was  not  buying  and  selling  stocks  within 
the  neanlng  of  the  statute,  but  wee  a clear 
and  flagrant  evasion  and  violation  of  the  lav* 

But  It  is  argued  by  plaintiff  in  error  that 
sines  the  trust  company  received  the  benefits 
of  tbs  contract  of  purchase  end  the  contrast 
should  bs  regarded  as  fully  executed,  the 
respondents  are  estopped  from  Interposing  the 
defense  of  ultra  vires 

In  the  ease  of  Anglo-  American  Land  Co*  v.  lombard,  132  Fed* 
Rep.,  l*o*  T3§*  Judge  Van  neventer  ealdi 

* "The  only  authority  of  the  Missouri  company 
to  purchase  stock  In  another  corporation  Is 
found  in  eub- division  9,  has.  8630  R.S.  of 
tfo*  1689,  which  reads t *To  buy  and  sell  all 
kinds  of  government , state*  municipal  and 
other  bonds  snd  all  kinds  of  negotiable  and 
nan-negotiable  paper*  stocks,  and  other  in* 
vestment  securities*.  The  oontext  shows 
very  clearly  that  tha  purpose  eas  not  to 
authorize  the  purchase  of  ell  of  the  stock 
of  another  company  for  the  purpose  of  eon- 
trolling  its  management*  but  to  authorise 
tha  buying  and  sailing  of  stocks  as  invest- 
ment securities*  in  like  manner  as  government 
bonds  and  other  securities  named  are  bought 
and  sold. 

Controlling  the  management  of  e corporation 
of  another  state  to  the  ownership  of  its 
entire  stock  Is  not  buying  or  selling  invest- 
ment securities,  nor  ie  It  fairly  ineldental 
thereto.  The  hazards  of  such  venture  are 
altogether  repugnant  to  the  purposes  for  which 
the  Missouri  company  was  formed*  which  Included 
the  handling  and  investing  of  the  moneys  of 
other**  executing  trusts  under  deeds  and  wills, 
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acting  as  guardian  of  Infanta  and  insane 
persona,  and  guaranteeing  tba  fidelity  of 
per eon a holding  place#  of  public  or  private 
trust;  all  repulring  the  nalntenanee  of  high 
standard  of  credit  and  stability  on  the  part 
of  that  company.  It  le  impossible  to  oaoape 
the  conclusion  that  the  purchaser  of  the 
Kansas  Company’s  stock  wee  beyond  the  power 
of  the  Klasourl  Company. 

In  the  absence  of  any  established  rule  of 
deal el on  In  the  State  of  Missouri  In  rsepeet 
of  tba  effect  of  corporate  sots  which  are 
ultra  vires  (and  no  local  rule  of  decision 
has  been  celled  to  our  attention  by  counsel), 
we  must  apply  to  this  ease  the  rule  recognised 
In  the  Supreme  Court  of  the  United  States, 

That  rule,  as  stated  In  Central  "rensportntion 
Company  v,  Pullman* a Car  Co. , 139  U.S.  24,  69, 

11  Sup  Ct*  478,  3B  L*  Bd.  SC,  and  as  applied 
In  many  subsequent  cease  is:  *A  contract  of 
e corporation  which  la  ultra  vires  In  the  proper 
sense— that  Is  to  say,  outside  the  object  of 
its  creation,  as  defined  In  the  lew  of  its 
organization,  and  therefore  beyond  the  powers 
conferred  upon  then  by  the  Legislature— le  not 
voidable  only,  but  wholly  void  and  of  no  legal 
effect . The  objection  to  the  eontract  la  not 
nerely  that  the  corpora t loo  ought  not  to  haw 
made  it,  but  that  it  eould  not  make  It.  The 
eontraot  cannot  be  ratified  by  either  party 
because  It  eould  not  have  been  authorized  by 
either.  Ho  performance  on  either  side  ean  give 
the  unlawful  contract  any  validity  or  be  the 
foundation  of  any  right  of  aetlon  upon  it* 

When  a corporation  is  acting  within  the  general 
scope  of  the  powers  conferred  upon  It  by  tba 
Legislature,  the  corporation,  ee  well  aa  the 
persona  contrasting  with  It,  may  be  estopped 
to  deny  that  it  baa  complied  with  the  legal 
formalities  which  are  prereenleltee  to  Its 
axle tense  or  to  lie  set lea,  because  such 
requisites  might  In  fsot  have  been  complied  with* 

But  whan  the  contract  le  beyond  the  powers  con- 
ferred upon  It  by  existing  lews,  neither  the 
corporation  nor  the  other  party  to  the  eontraot 
can  be  estopped  by  assenting  to  it,  or  by  acting 
upon  It,  to  ahow  that  It  was  prohibited  by  thoae 
laww.*" 

It  may  be  oontended  that  the  Trust  Company,  having  reoelved 
the  benefit  of  the  contract,  should  not  be  allowed  to  repudiate  it* 
However,  this  theory  of  law  rests  upon  the  principle  that  the  eontraot 
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was  an  lnnooant  and  lawful  on a and  In  this  respect  differs  from 
the  oaae  where  the  act  wee  Illegal  and  expressly  prohibited  by 
law*  This  principle  is  well  brought  out  In  the  ease  of  State  ex 
rel  Hadley  Bankers  Trust  Co*,  IB?  Ho*  App.  557,  138  s.W.  669, 
wherein  the  court  held: 

"The  rules  of  estoppel  and  of  the  sole 
right  of  the  state  tt>  complain  obtain 
only  In  oases  where  the  exsesslv*  act 
of  the  corpora tl on  Is  not  absolutely 
wold  but  only  voidable;  not  wrong  per 
ss  or  against  public  policy  end  good 
morals,  but  wrong  merely  baoauee  the  set 
Is  not  within  the  eoope  of  the  powers 
conferred  by  law  on  the  corporation.  «• 
know  of  no  case  In  this  state  where  the 
rules  under  consideration  have  been  applied 
where  the  oorporetlon  has  become  e party 
to  a contract  void  for  the  reason  that  It 
was  wrong  In  Itself  and  a violation  of 
sound  public  policy  end  good  morals*  ***” 

Therefore,  it  le  the  opinion  of  this  department  that  the 
creditors  of  the  National  Bank  have  no  claim,  preferred  or  otherwise, 
upon  the  assets  of  the  Trust  Company,  the  Trust  Company  not  being 
In  lew  a stockholder  of  the  National  Bank* 


Respectfully  submitted, 

JOHN  V*  HO FTW JIN,  Jr*, 

OLLITTR  NOL39I, 

Assistant  Attorneys- General 

APFROTSDl 

Attorney  General 


JWB-o* 


Process  against  corporations  charged  with  a crime  is  obtained  - how 

sj  / 


Hon 4 Morgan  M.  Moulder, 
Prosecuting  Attorney, 
Camden  County, 

Camden ton,  Missouri « 


Pear  sir: 


I an  answering  your  letter  of  July  11,  1933.  Your 
request  for  an  opinion  was  in  the  following  words  and  figures: 

"Please  inform  me  of  the 
procedure  necessary  in  prosecuting  a 
corporation  for  obstructing  a public 
road.  Should  I first  give  the  Presi- 
dent of  the  Company  notice  and  inform 
him  of  the  obstruction?  Then  do  I 
file  an  Information  and  make  the  defend- 
ant in  the  name  of  the  Corporation  or 
name  the  Corporation  and  elao  the  name 
of  the  President,  or  should  I make  only 
the  President  the  party  defendant?  Then, 
after  filing  the  information,  should 
ordinary  state  warrant  issue  for  the 
arrest  of  the  President  and  be  served 
upon  him  as  upon  any  other  defendant? 

Perhaps  I should  explain  that  the 
President  of  the  Corporation  did  not 
personally  obstruct  or  supervise  the 
obstruction  of  the  road.  I find  one 
case  in  96  Mo*  Appeal  at  page  34,  but 
oan  not  gather  the  desired  information 
from  that  ease." 

in  Flat oher* ©Cyclopedia,  Corporations  - Permanent  edi- 
tion, Vol.  10,  starting  on  p.  606,  I find  the  folioring  law  set 
out: 


"*It  has  been  held  that  where  a statute 
provides  that  violation  of  its  provisions 
shall  be  deemed  a misdemeanor  punishable 
by  fine,  the  fine  cannot  be  collected  from 
a corporation  in  an  action  of  debt,  since 
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process  for  violation  of  orlmlnal  statutes 
must  be  by  Information  or  Indictment  , although 
at  ooxaaon  law  an  action  of  debt  la  the  proper 
remedy  for  the  recovery  of  a statutory  penalty. 

It  has  been  said,  generally,  that  the 
fact  that  there  la  no  previous  oomplalnt  nor 
binding  over,  In  the  prosecution  of  a corpora- 
tion, is  iimaterlal,  and  that  the  appropriate 
first  step  In  such  a prosecution  Is  the  find- 
ing of  an  lndiotment. 

An  indictment  against  a corporation  should 
allege  that  It  la  a corporation,  although  there 
Is  a conflict  In  the  deelsions  as  to  whether 
It  la  necessary  to  allege  Incorporation,  at 
least  where  the  name  iporte  incorporation,  but 
the  details  aa  to  Incorporation  need  not  be 
stated. 

A corporation  being  subject  to  Indictment 
In  a proper  case  end  the  law  being  powerless  to 
enforce  Its  commands.  It  follows  that  an  In- 
dieted  corporation  may  be  brought  Into  oourt  by 
compulsion,  If  necessary,  and  where  the  statutes 
make  no  specif is  provision  relative  to  the 
matter,  ths  court  having  general  jurisdiction  to 
try  an  indicted  corporation  *mey  aa  a necessary 
incident  to  sueh  jurisdiction  issue  any  appro- 
priate writ  for  ths  purpose  of  bringing  the 
defendant  before  it.*  Undoubtedly,  the  proper 
manner  of  bringing  an  indicted  corporation  into 
court,  no  statute  providing  otherwise,  la  by 
summons,  and  when  a summons  has  been  duly  served 
on  such  a corporation  and  it  fails  to  appear,  a 
judgment  by  default  may  be  entered  against  it.*" 

In  the  same  text,  but  starting  on  page  659,  I find  the  folio 
lng  law  set  out: 


"*If  the  penalty  prescribed  for  an  offense 
la  both  fine  and  Imprisonment,  tho  statute 
cannot  bo  applied  to  corporations  In  so  far  aa 
regards  the  Imprisonment,  but  the  Inability  to 
punish  by  Imprisonment  does  not  prevent  an 
Indictment  against  a corporation  and  Its  punish- 
ment by  fine.  According  to  Juetlee  Holmes  of 
the  Supreme  Court  of  the  United  States,  ’If  wa 
free  our  minds  from  the  notion  that  criminal 
statutes  must  be  construed  by  some  artificial 
or  conventional  rule,  the  natural  inference, 
when  a statute  prescribes  two  Independent  penal- 
ties la  that  It  means  to  lnfllet  them  so  far 
as  It  can,  and  that  if  one  of  them  la  impossible. 
It  does  not  moan  on  that  account  to  let  the 
defendant  escape. 
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The  statutory  provision  as  to  serrloe 
of  summon*  must  be  complied  with  to  give 
the  court  Jurisdiction  unless  the  right  to 
service  In  the  prescribed  maimer  Is  waived 
by  the  corporation,  and  such  waiver  occurs 
where  a corporation  makes  a voluntary 
appearance  by  attorney  and  demurs  to  the 
Indictment*  shere  an  appearance  la  entered 
on  behalf  of  an  Indicted  corporation  by 
attorney,  the  corporation  has  the  burden  of 
proving  that  the  appearance  was  unauthorized*”. 

A awering  your  query,  we  suggest  that  you  draw  up  Indlotments 
charging  each  guilty  defendant  separately  for  the  misdemeanor 
described  under  /ec*  7932  R.3*  of  Mo.  1929,  which  section  provides 
as  follows: 


" /my  person  or  persons  who  shall 
willfully  or  knowingly  obstruct  or  damage 
any  public  road  by  obstructing  the  aids 
or  cross  drainage  or  ditches  thereof,  or 
by  turning  water  upon  such  road  or  right 
of  way,  or  by  throwing  or  depositing  brush, 
trees,  stumps,  logs,  or  any  refuse  or  debris 
whatsoever,  In  said  road,  or  on  the  aides 
or  In  the  ditches  thereof,  or  by  fencing 
across  or  upon  the  right  of  way  of  the  same, 
or  by  planting  any  hedge  or  erecting  any 
advertising  sign  within  the  lines  established 
for  such  road,  or  by  changing  the  location 
thereof,  or  shall  obstruct  said  road,  high- 
way or  drains  In  any  other  manner  whatsoever, 
shall  be  deemed  guilty  of  a misdemeanor, 
and  upon  conviction,  shall  be  fined  not  less 
than  five  dollars  nor  more  than  two  hundred 
dollars,  or  by  Imprisonment  in  the  county 
jail  for  not  exceeding  six  monthe,  or  by  both 
euoh  fins  and  imprisonment.  ***» 

3aid  Indictment  should  be  executed  as  indlotments  are  pre- 
scribed to  be  executed  by  the  statutes*  It  is  not  proof  of  the 
President's  guilt  or  the  corporation's  guilt  in  the  trial  of  the 
oaec  for  you  to  be  able  to  chow  that  you  notified  the  President 
of  the  corporation  that  a orlmo  had  been  committed  by  the  obstruc- 
tion of  a publlo  highway.  Suoh  a notice  would  amount  to  nothing 
more  than  an  accusation  of  guilt*  To  prove  the  corporation 
criminally  liable,  you  will  have  to  have  Bvidenoe  that  the  cor- 
poration authorized  the  obstruction.  To  prove  the  corporation's 
agents  and  officers  personally  liable,  you  must  have  evidence 
that  they  participated  In  the  crime. 

By  starting  the  proceeding  by  indictment,  you  are  given 
access  to  a oourt  of  record  In  the  Issuance  of  any  and  all  process, 
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end  since  a warrant,  which  is  the  usual  process,  would  not  be 
appropriate  against  a corporation,  the  court  hawing  jurisdiction 
will  be  forced  to  Issue  an  extraordinary  process. 

Sec*  3565,  R.S.  of  mo*  1939  provides  in  part  as  follows: 

"Upon  the  trial  of  any  Indl ctment 
or  Information.  ihe"oourt  may  ai  any 
stage  of  the  proceeding,  " In  furtherance 
of  justice,  amend  or  supply  the  pleading, 
writ,  prooeae,  entry,  return  or  other 
proceedings ; * ** * 

sec*  3566  B#S«  of  Mo*  1929  provides  as  follows: 

*&  igorrant  or  other  process  for  the 
arrest  o?""tlie^de7en da nt  indicted  my  be” 
issued  Sy  the  court  in  which  such  indTot:»ont 
shall  have  boen'Touhd  or  may  be  pending,  or 
by  the  judge  or  clerk  thereof,  or  by  any 
judge  of  the  supreme  court,  and  by  no  other 
of fleers,  and  may  be  directed  to  and  executed 
In  any  county  in  this  state." 

Since  our  statutes  as  underscored  above  contemplate  that 
process  other  than  by  warrant  might  be  necessary  in  the  interest  of 
justice  that  indicted  defendants  my  be  brought  In  court  in  peculiar 
criminal  cases,  and  since  the  process  of  sur^ons  was  the  common  law 
method  of  calling  a corporation  to  answer  for  a crime,  it  Is  our 
opinion  that  In  your  case  the  prooees  to  be  issued  against  the 
corporation  by  the  court  la  a summons  served  In  the  statutory  manner. 

If  v,e  have  not  fully  answered  your  auery,  you  may  call  upon 
us  further* 


Respectfully  submitted, 


mi*  CRH  SAWYERS* 

Assistant  Attorney  General 


APPROVED* 


Attorney  GenoraX 


WOStAH 
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A.  v Ferries:  Grant  of  license  by  county  court  ioes  not  authorize  In 

itself  the  use  of  landing. 

use  as  landing  pi  cea. 


1933  /j  - 'A 


don.  Morgan  X,  Moulder 
i1  i-o aecu ting  Attorney 
Caiadenton  County 
0 mdenton,  Missouri 


De-or  Hr: 

Tula  departt tent  la  in  receit  of  your  letter  of  Jtily 
17th,  in  whloh  you  request  a*  opinion  from  this  department  on 
the  following  state  of  facte: 

•'  * * do e a such  license  grunt  to  the  owner 
of  the  license  the  ezc.uaive  use  of  the 
landings  for  the  purpose  of  operating  the 
ferry,  or  does  the  license  merely  grant 
~!uoh  operator  the  right  to  charge  r foe  or 
toll. 

1 hove  -mother  question  waloh  has  caused 
me  oon^iderible  trouble.  A number  of 
. people  h ve  be m using  the  points  where 
public  roads  meet  the  lake  as  boat  landings 
or  plaoe  of  ducking  boats,  taking  the 
position  th  t the  land  ox  rose  la  public 
and  belongs  to  the  public  and  can  be  used 
for  docking  boats.  Of  course  ;.he  public 
merely  h a m easement  for  highway  ur- 
poeea  th  t Is  for  use  of  vehicles  such 
as  oars,  wagons,  horses  and  no  tor  vehicles; 
does  such  an  easeaont  g at  the  public  the 
right  to  use  s ae  for  p rlcing,  tyin  nd 
land  in  boats  thereon,  or  would  such  use 
be  an  additional  bur  len  or  ua^s  not 
granted  In  the  gr  at  of  e&s  ment  for  road 
purposes?1* 

In  order  to  answer  your  requests  It  is  necessary  to 
assume  oert  In  factual  situations,  first,  ferries  whose  ternlnl 
are  provide  >*o  ertlea.  aooad,  public  ferries  whose  terr.ini 
xe  mblic  highways. 
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Section  14199  R.  d.  Ho.  X 39,  provides  at  follows: 

"Any  person  may  petition  the  county 
court  of  the  county  for  ilct  use  to 
keep  a ferry;  find  If  the  court  believe 
8 .ch  ferry  naO'  sj  ry  for  the  acoo  ioda- 
tlon  of  the  public,  end  that  the  petl 
tiuner  Is  a suitable  person  to  keep 
the  sane.  It  shall  order  the  oi eric  to 
Issue  a license,  upon  the  payment  of 
the  tax  assessed  In  such  order. 4 

Under  the  hypothetical  oase  as  set  out  In  number  one 
supra,  that  Is,  there  this  license  Is  granted  to  a public  ferry 
at  places  other  thin  public  highways,  the  legislative  grant  of 
the  franchise  does  not  of  Itself  confer  upon  the  grants*?  the 
right  of  landing  and  embarking  uxm  private  property  on  the 
shores  of  the  water  over  which  the  ferry  Is  operated.  In 
order  to  reader  his  fraaouise  effective  the  gran too  of  the 
frtutenise  oust  acquire  the  right  t use  the  landing  on  both 
sides  of  the  water  for  the  jurpose  of  landing  road  e ib  rklng. 

35  0.  J.  1061* 

shore  these  landings  are  acquired  from  owners  of 
private  property  the  right  to  use  these  landings  Is  personal 
to  the  owner  of  the  ferry  and  of  course  exclusive. 

In  the  oase  of  aryrmt  v.  eat,  (dup.  Ct.  da),  319 
3.  H.  355,  the  court  held: 

4 License  from  landowners  to  land  a 
ferry  on  their  preioises  was  a mere 
personal  license  terminated  by  trans- 
fer of  an  Interest  In  the  firm  operat- 
ing the  ferry. 4 

In  the  case  of  Chapman  v.  food  River  dounty,  (dup.  ct. 
Oregon),  178  Pao.  379,  the  court  held  th.it  the  mere  licencing 
of  a ferry  by  the  county  court  would  not  give  to  the  owner  of 
such  ferry  th  right  to  make  landing  upon  private  property.  The 
oourt  said: 


44  * * Assuming  th  t the  plaintiff  la 
the  owiwr  of  the  l.nads  In  question,  any 
attempt  of  the  county  oourt  fc  Issue 
a license  to  Larson  which  woul.i  authorize 
him  in  the  o er  tion  of  a ferry  to  iohke 
a landing  thereon  would  be  null  and  void. 
The  county  oourt  w.  uld  not  h ve  jurisdic- 
tion to  make  mob  n order,  and  -uoh 
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lloense  would  not  be  a cloud  upon  the 
title  to  plaintiff’s  land.  * * * » 

Under  hypothetical  case  number  two  supra,  that  is,  where 
the  termini  of  publle  ferries  are  publio  highways,  the  grant  of 
the  franchise  carries  with  it  whatever  rights  the  publio  then  has 
or  may  afterwards  acquire  to  the  use  of  the  highways  for  this 
purpose.  It  is  the  opinion  of  this  department  that  the  publle  has 
an  easement  for  passage  over  public  highways  and  that  the  use  of 
the  highway  for  landing  and  embarking  is  not  so  much  a publio  use 
as  a use  by  the  holder  of  the  ferry  franchise  for  hie  own  gain  and 
that  it  is  an  additional  burden  upon  the  land  for  which  compensation 
must  be  made  to  the  owner. 

In  the  case  of  Pearsall  v.  Post,  £0  sends 11  (N.Y.),  111,  the 
court  said; 


"*  * * The  right  in  question  was  to  a high- 
way over  Kanown’s  farm  on  the  Monon&ahela, 
which  has  been  judicially  pronounced  within 
the  local  rule.  14  Serg.  & Rawls,  79,  per 
Tllghman,  C.J.  Still  inasmuch  as  there  the 
owner  has  a free- hold  as  against  all  except 
the  state,  down  to  low  water  mark , it  was 
held  that  even  a road  to  that  point  would 
not  sanction  the  landing  with  ferry  boats  and 
passengers  on  his  land.  The  amount  of  these 
eases  is,  that  roads  are  made  to  bo  travelled 
on,  and  not  to  be  occupied,  much  less  blocked 
up  by  sloops  and  scows.  If  the  contrary  were 
allowed,  the  ferryman  might  derive  a profit 
from  his  toll,  which  belongs  to  the  owner 
under  pretense  of  a free  passage*  The  in 
tion  of  laying  out  a public  highway,  is  to 
make  a free  passage,  not  a profit  to  the  owners 
of  water  craft.  The  easement  la  for  land,  not 
for  water  oarriage,  and  therefore  is  not  to  be 
touched  by  the  latter,  without  the  permission 
of  the  owner.  * * * " 

There  is  but  one  more  question  involved,  and  that  is  where  a 
city,  town  or  municipal  corporation  leases  a wharf.  The  right  to 
use  this  wharf  cannot  be  made  exclusive  under  Section  14221  B.3. 
Mo.  1929,  whioh  provides  as  follows; 
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* Any  city,  town  or  other  municipal 
oorpor  tlon  nay,  for  a juet  ooi  pan- 
aatlon,  In  its  discretion,  lease  to 
any  owner  or  a^aool  tlon  of  owners 
of  any  steamboat,  or  boats,  or  ve-sels, 
any  portion  of  th  wharf  or  1 inding 
of  suoh  olty  or  town,  for  a tern  of 
years,  for  the  ur  jo  ;e  of  italiitnlnlng 
-barf  boat  a thereat  for  the  aooo  »- 
batten  of  steamboats  and  merchants 
and  others  In  the  rece  /tlon  and  dis- 
charge of  freights!  Provided,  that 
no  part  of  any  wharf  or  landing  shall 
be  eo  leased  for  the  use  of  any  par- 
ticular owner  of  any  boat  or  boats, 
or  association  of  owners  of  boats.  If 
such  1 aae  shall  give  to  such  owner 
or  association  of  owners  a monopoly 
of  said  portion  of  such  wharf  or 
landing,  or  work  a serious  Injury 
or  inconvenience  to  othr  owners  of 
boats  landing  at  such  i?harf  or  landing,” 

As  to  your  question  ,a  to  iietnar  or  not  the  senumt 
to  the  public  to  use  the  highways  uerreits  the  public  to  use  the 
highways  for  parking,  tying  nd  landing  boats  thereon,  It  is  the 
o Inion  of  this  department  that  the  uuement  coy snot  include 
the  landing  of  boats  on  public  highways, 

A public  road  Is  a way  open  to  all  th*  people  without 
distinction  for  passage  and  re passage  at  their  pleasure,  Gunner 
County  v.  Intorurum  Company,  313  3,  W.  413;  141  Tenn,  193, 

.7  hat  was  said  In  the  c .ae  of  Puar  fill  v,  Post  supra, 
with  reference  to  ferries  applies  with  equal  force  to  owners  of 
private  boats.  The  court  held l 

• * The  1 .ding  of  wagons,  horses  and 
passengers  on  tho  shores  of  a river,  a 
sea  or  an  ooean,  even  though  It  be  upon 
a dedicated  or  reoorded  highway  on  the 
land  oonnootlng  with  the  watery  way,  nd 
for  the  tract  urpoae  of  going  on  rd, 
la  still  a trespass  on  the  rlj  j-lw  owner, 
unless  we  could  suppose  such  aot  i to  be 
p’.-x formed  without  ;my  contact  between 
the  vessel  and  the  shore,"  * "But 
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ln  chess  v.  Manowa,  3 latts,  319,  the 
eery  point  van  decided  that  you  oanuot 
isoor  your  boat,  and  land  fro. a the  river 
on  a road,  though  It  be  regularly  laid 
out  and  connected  with  the  boat  highway 
on  the  river.  The  oourt  aid,  1 the 
franchise  of  the  sub  11  a .ms  to  pass  over 
the  soil  and  no  isore.  •*  * * *The  amount 
of  these  oases  la,  that  roads  are  rwtde 
to  be  travelled  on,  and  not  to  be 
occupied,  touch  less  blocked  up  by  sloops 
and  900W8*  ■»•••• 

Therefore,  it  is  the  opinion  of  thin  department,  fir  t 
that  the  gfant  of  a license  by  the  county  oourt  to  the  owner  of 
p ferry  does  not  in  itself  give  to  the  o nor  of  the  license  the 
exclusive  use  of  the  l.au  for  the  purpose  of  operatic  the  ferry 
second,  that  the  eaeosent  of  the  public  on  public  highways  does 
not  Include  tho  right  to  use  the  highways  for  p^jtiing,  tying 
and  landing  boats  thereon. 


Tour 3 very  truly. 


JOHN  W.  HQ7FMAI,  JR., 

Assist  nt  Attorney  General. 


APPROVED* 


ROT  MOKITTH1CK, 
Attorney  Gel  ral. 
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..onorable  tor  gen  m,  .oulder 
Prosecuting  Attorney 
Condon  County 
Camden  t on  , *i  c e ouri 


Doer  Mr*  Moulder* 

Your  letter  wiilch  you  presented  in  person 
requesting  an  opinion  fro®  this  Department  as  o the  matter 
of  a rest gnat ion  of  a covnty  superintendent  of  schools  of 
our  county,  has  been  handed  to  mo  for  reply.  Your  letter 
Is  as  follows* 


”«*  o*  Allison,  County  Superintendent 
of  s chools  of  Camden  aunty* Missouri* 
presented  and  caused  to  be  filed  a 
written  resignation  as  County  upor in- 
tended t of  schools  ax' ore  said,  which 
written  resignation  wap  filed  in  the 
office  of  the  County  Clerk  of  Camden 
County * Missouri,  a copy  of  which  is 
hereto  attached* 

Mr,  Allison  lias  not  been  in  ills 
office  during  the  post  three  weeks 
and  when  last  heard  irons  was  In  some 

astern  state*  and  lias  vacated  and 
absented  himself  from  the  office  ani 
has  refused  to  perform  the  duties  of 
the  office  during  hie  absence*  Con- 
sidering the  facts  stated  I would 
appreciate  your  opinion  on  the  follow- 
ing questions* 

trst*  boas  the  written  resignation 

a copy  of  which  is  attached  and  which 
was  addressed  to  the  rosldin  Judge  of 
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our  County  Court,  together  with  the 
acts  of  Mr,  Allison  In  vacating  and 
abandoning  his  office  and  going  to 
another  state  eroafce  a vacancy  In  tho 
office  of  County  aupe  rlntendent  of 
f^ei tools  of  Camden  bounty  , ill®  eourl  ? 

beetaidt  Would  a cert  If  lad  copy  of 
tho  wrTtton  instrumont  or  resignation 
tied  In  tho  Co  n y clerk* e office 
presented  to  s he  1 ;o\ernor  of  tills 
state,  together  with  «u  than  '.lea  tod 
Information  that  Mr,  Allison  has  vac- 
ated h's  off  lea  and  1®  In  another 
state,  bo  sufficient  proof  that  there 
now  exists  on  this  1 Irst  day  of  August, 

1933,  a vacancy  In  the  office  of  County 
upo rlntondont  of  - chools  of  Camden 
County , n 1 ssourl ? 

’fhlrdj  l>o  s the  county  Court  of 
cajaden  County,  alssourl,  have  any  Juris- 
diction or  control  or  authority  to  appoint 
a temporary  County  auperlntandent  of 
Schools  or  to  appoint  the  County  Superin- 
tendent of  ichoole.  hoes  the  County 
Court  rave  ary  authority  whatever  In 
connect  leas  with  the  re  8 Ignat ? on  herein 
referred  to  or  hr  vacancy  created 
thereby?"1 

In  answer  to  your  lrst  question  as  to  whether 
or  not  the  actions  of  tho  county  superintendent,  along  with  the 
Inclosed  copy  of  Is  purported  resignation,  constitute  a vacancy 
of  that  office,  wo  are  of  tho  opinion  that  a vacancy  does  exist 
In  the  office. 


section  9454  Revised  Statute®  Missouri  1 89, 
omitting  the  >art«  which  iiavo  no  oaring  on  the  quos^-’on,  is  as 
follows  t 


"*w*eAll  county  school  supor  Intend  on  tc 
elected  on  the  first  fuasday  of  April, 
1927, and  thereafter,  shall  hold  said 
of  lice  for  a torm  os'  four  years  from 
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and  affcor  the  fir  at  Monday  In  July 
following  tnetr  election*  or  until 
their  e ccossor  Is  elected  and 
qualified*  and  all  vacancies  caused 
b death*  rosi  ?mf  on,  refusal  to 
serve*  or  re  'ovaX  i rom  the  county* 
shall  be  f Tiled  by  the  governor  by 
appointment  for  tho  unexpired  ter»f  *;  **" 

. ordc  and  fhrasea  defines  resignation  as  follows* 

nThe  resignation  of  an  office  is  the 
act  of  giving  It  up  and  Is  synonymous 
with  surrender*  relinquishment*  aban- 
donment or  renunelat ' on* !l 

In  the  ease  of  Jacobson  v.  City  of  Chi oar o*  191 
111*  App.  &11,  tho  court  said* 

”a  rssl  -nation  of  a pu  lie  office  by 
Implication  ?vay  take  place  by  aban- 
donment of  official  duties  without 
leave  or  absence  or  without  .ood 
cause  shown#  A resignation  of  a 
public  office  may  be  made  by  parol* 
no  written  resignation  be*ng  necessary.” 

Corpus  Juris,  Volume  4b*  page  979*  states  as  follows* 

WA  resignation  of  a public  office  to 
be  effective  must  be  made  with  the 
Intent ’on  oi  relinquishing  the  office* 
accompanied  by  the  act  of  relinquish- 
ment. It  Is  not  necessary  that  a 
resignation  from  public  office  be  cast 
In  any  particular  words,  it  being  only 
neeessar;  that  tho  Incumbent  evince  a 
purpose  to  relinquish  the  office, 
here  no  particular  mode  of  resisting 
an  office  is  provided  by  constitutional 
or  statutory  requirements  no  i oraol 
method  Is  necessary.  It  may  b®  by 
, parol  or  It  may  be  Implied #M 
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ho  b etut.es  of  llssouri  do  not  provide  any 
parti eular  -soda  or  form  for  the  rest  Ration  of  any  public 
officer,  Howevor,  the  general  rule  Is  that  the  rest- -nation 
should  be  rmde  to  the  per e on  or  party  who  has  the  power  to 
fill  the  vacancy*  In  this  ease  the  county  m a po r i n tend on t 
should  have  addressed  his  reslgutloa  :o  tne  Governor  of  the 
state*  however,  wo  recite  the  above  a fe  proof  that  by  t)io 
purported  resignation  which  was  a xtrossed  to  a member  of  the 
county  court  the  county  super Intondont  has  shown  clearly  that 
he  has  abandoned  tlio  office.  Is  evidently  1 savin  the  county# 
he  Is  refusing  to  further  carry  out  Ids  duties  as  county 
super  Into ndent , and  that  a vacancy  now  exists  in  your  county 
in  the  office  of  county  superintendent.  he  states  that  ho 
desires  to  abandon  end  resign  his  office,  to  be  effective  August 
1,  1953** 


It  Is  therefore  the  opinion  o.  this  Department 
in  answer  to  your  second  question)  fcliat  the  evidence  you  will  be 
able  to  offer  to  h ovemor  of  the  btate  ol  .Siescurl  is 
sufficient  proof  that  there  le  & vacancy  in  the  office  of  county 
superintendent  of  schools  of  Curadon  County,  dlesouri* 

In  answer  o your  third,  question  there  5 s no 
statutory  provision  providing  for  the  county  court  to  have  any 
jurisdiction  or  authorl  y to  appoint  a temporary  county  superin- 
tendent. I’baroforo  the  county  court  has  no  authority  sdjatever 
in  he  rate tt or  of  the  vacancy  created* 

Owing  to  he  fact  that  you  wish  this  opinion  as 
q- iekly  a possible,  wo  have  not  had  suXTlcient  time  to  1 vo  tlie 
matter  as  complete  and  exhaustive  etudy  as  wo  would  desire* 


Very  truly  yours. 


oh  .iv  h nglah 

Assistant  attorney  General, 


AfhOV:.f : 


m?  mmwfaK — 

Attorney  General* 
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Hon.  u.  H.  Uobsrly, 

Co  mission  r of  FI  mine  e, 

Jefferson  City,  /Missouri. 

Dear  dir: 

This  department  acknowledges  receipt  of  your  let- 
ter of  August  4th,  % herein  you  request  a supplemental  opin- 
ion to  our  opinion  of  July  35th.  herewith  quote  that 

portion  of  your  letter: 

-)e  have  two  suoh  institutions  in  3t.  ouie, 
the  Lafayette- South  Side  Bank  A Trust  com- 
pany which  owns  the  capital  stock  of  the 
South  Bide  Nation  ! B .nk  ana  the  Wellston  Trust 
Company  which  owns  the  capital  stock  of  the 
Grand  Butional  Bank.  All  of  these  insti tu- 
tlon-;  are  pr  sumabiy  insolvent  and  have  been 
closed  for  e everal  months.  The  question  of 
double  liability  on  the  ownership  of  the  Rational 
Bank  stock  is  of  vital  importance  In  the  liqui- 
dation of  these  institutions  and  I,  therefore, 
will  appreciate  a final  opinion  fro..;  your  Depart- 
ment on  this  -mtter.  The  gen  ral  concensus  of 
opinion  is  that  the  double  liability  constitutes 
a general  slain  and  not  a preferred  claim  against 
the  assets  of  the  trust  company  owning  the  stock. - 

.action  5151,  a.  3 . of  U.  . ra  is  as  follows: 

“The  shareholders  of  every  natlon.nl  b ulking 
association  shall  be  held  individually  respon- 
sible, equally  and  ratably,  and  not  on.  for 
another,  for  all  contracts,  debts,  engagements  of 
suoh  association  to  the  extent  of  the  aia  unt  of 
their  stock  therein,  at  the  par  value  thereof, 
in  ad  iltlon  to  toe  amount  Invested  in  such 
shares;  except  th  t shareholders  of  any  hanking 
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as  eolation  r*;J  existing  under  state  laws, 
having  not  loss  than  five  nd^. lions  of  dol- 
lars of  capital  aotwiuy  paid  in,  and  tiis 
surplus  of  twenty  peroeatin  on  bond,  both 
to  bo  detorcilaed  by  the  Comptrol.i  r of  the 
Currency,  shill  bs  liable  only  to  the  au*  -unt 
Invested  in  their  3;. axes;  and  such  surplus  of 
twenty  p.  roonUia  a hill  be  kept  undimint  shod, 
end  be  in  hlf  it  ion  to  th*  surplus  provided  for 
in  this  Title;  and  if  at  any  time  thor*  is  a 
deflol  noy  in  sunk  surplus  of  tw>mty  peroentun, 
sue  association  shad i not  pay  any  dividends  to 
its  shareholders  until  the  deficiency  is  > ado 
good;  and  in  case  of  such  defiotenoy.  the  0or?>- 
trol  -ed  of  the  Currency  may  ooapel  the  aaaoci ra- 
tion to  oloee  its  business,  uid  win.:  it  > its  af- 
fairs under  to  provisions  of  Chapter  4 of  this 
Title.* 

This  was  t -e  statute  for  the  guide  in  thdli ability 
of  stocJchoxderst un.il  1913-  The  section  amended  bow  re  is  as 
follOWSt 


•The  stockholders  of  every  national  banking 
assool ation  snul  be  ijold  individually  roe- on* 
slbls  for  ali.  extracts,  debts,  sad  on  egeoaat  ** 
of  such  association,  each  to  the  a-  unt  of  Mo 
stock  therein,  at  the  p r value  thereof  in  -ni- 
di tiou  to  the  um.unt  lave  ted  In  suoh  stock, 
ibe  stockholders  in  any  national  banking  la  00- 
oiatlon  who  or.nl  1 have  transferred  their  shares 
or  registered  toe  transfer  thereof  within  sixty 
days  haxt  b.foro  tee  date  of  the  failure  of  mioh 
association  to  meet  its  obligations,  or  with 
knowledge  of  suoh  impending  failure,  ahull  bo 
liable  to  the  sui&s  extent  te  if  they  hod  made  no 
suoh  transfer,  to  the  extent  that  the  subsequent 
transfer  falls  to  -wot  such  liability;  but  this 
provision  shall  not  bo  oons trued  to  aff  ot  in 
;oiy  way  any  recourse  which  each  shareholder  a 
.light  otherwise  have  against  those  in  whose 
nones  suoh  sbrirus  are  regl  stored  at  the  time  of 
suoh  failure.* 

Upon  reading  this  statute,  wo  flni  that  it  is  plnla, 
definite  and  unequivocal  in  its  language.  It  oxen  its  no  it*- 
dividual,  person,  b.-ajk  o?  corporation,  nor  Jo  we  find  in  ny 
oth  r statute  abp  class  of  stockholders  art;  exempt  from  double 

liability. 


Hon.  0 


u tfober.y, 


August  &,  1923. 
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Xa  th©  case  of  ?no  Ohio  Valxey  fl.tlooax  dun) t vn. 

Htultt,  304  VJ«  U 106,  Justice  by,  sau.it loutng  the  ;Jx»v®  st  y 
tute,  utte  s the  following* 

•Assuming  then  tba  established  doctrine  to  bo 
taut  the  oere  p.edge©  of  national  bank  a took  cannot 
be  held  liable  as  a shareholder  » ions:  no  the 
aharea  ore  n t registered  In  Me  name,  although 
an  irresponsible  person  has  been  so  oottsd  as  the 
registered  sham bolder,  wo  (loots  It  equally  sett  *1, 
both  f ro;  the  ter,  3 of  the  st-t  to  attaching  the 
liability  oi.d  the  Jcciaiou't  which  have  oonstrued 
tao  aet,  that  too  real  own- r of  the  ahar  a nay  bo 
held  ri.opou*lbl©,  although  in  fact  th*  a , ar  3 are 
not  registered  la  hi?  meum*  As  th  such  omrr  t<« 
law  books  through  subterfuge©  aad  apparent  omvr- 
ohlpa  and  f a teas  the  liability  upon  tho  ©h;.-re- 
bolder  to  whom  the  a.  .res  really  belong* 

Applying  tho».  .>rlnotpLen  to  tbu  oaae  at  b.r,  we 
think  there  o.n  be  no  doubt  of  the  liability  of 
the  ;hlo  fallay  a .lonal  /ink  lu  thlo  otiac.  oon- 
oedlng  tit  t It  was  ezeupt  eo  long  as  the  re* a- 
tloa  whloh  It  neild  to  the  stock  was  th  t of  a 
pledgee,  and  that  otjeu  was  the  regiato.’ed  stock- 
holder hoi  dim*'  for  the  baieflt  of  the  b nk  as  pwb 
gee  and  nit  aa  oon.r,  what  was  the  attitude  of  the 
parties  after  the  death  of  Price  and  the  credit 
of  the  supposed  value  of  the  stock  upon  the  note 
a.Kl  its  presentation  for  alio wane  and  acceptance 
by  the  representatives  of  Prloe*a  eat  te?  As  the 
foretgolng  state.  ant  chows,  the  took  woe  orl^rluolly 
delivered  to  the  bonk,  with  a power  of  public  or 
private  sale  for  the  .liquidation  of  the  podge. 

After  the  death  of  Price  the  bonk  caused  the  stock 
to  be  registered  in  the  none  of  Otjon.  After  proof 
of  the  o:alm  the  dividends  paid  out  of  the  Price  es- 
tate were  credited  u x»n  the  note*  If  the  benk  hod 
followed  literally  the  authority  of  Vie  power  of 
attorney  attaohed  to  the  note  and  aold  Vie  stock  at 
public  or  prlv.te  oil©,  and  Itself  become  th  : puxw 
chaser,  we  taka  It  there  ooul  i be  no  question  t'« 

It  would  tbu-i  have  beoomo  the  real  own  r of  the 
stock,  and,  within  the  principles  of  the  oases, 
hoxotofoxe  cited,  the  shareholder  liable  under  the 
terna  of  the  et  .tute.  '?«  think  w/;at  » « In  fact  done 
neoeaearlly  had  the  same  off  set;  the  bank  applied  Vie 
value  of  th©  stock  wlt-i  th©  consent  of  th  plodtrer, 
and  thus  vci tad  the  title  la  the  book.* 
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In  the  above  opinion  w©  find  that  no  shareholders  are 
exempt  an:  It  la  merely  a question  aa  to  who  o ms  the  5 to ok,  and  If 
such  party  owns  the  stock  he  is  then  liable  In  double  the  amount. 

In  the  ease  of  Vatlonal  Bank  v.  Case,  99  U.3.,  629,  this 
being  a case  wherein  one  national  bank  acquired  some  shares  in 
another  national  bank,  Mr.  Justice  Sttong  utters  the  following: 

4 Proa  this  testimony,  as  well  as  fro.  other  In 
the  record,  It  la  evident  that  Waldo  held  the 
stock  as  a cover  for  the  Germania  hank;  that 
notwithstanding  the  tran.fr  to  him,  it  remind- 
ed subject  to  the  bank's  control,  and  that  the 
transfer  to  him  was  made  to  evade  the  liability 
of  the  true  owners.  It  was  not  a sale.  The 
bank  continued  after  it  was  made  a pledgee  with 
the  legal  title  In  itself  or  In  Its  representa- 
tive, and  Phelps,  McCullough  A Co.  wore  no 
longer  the  owners. 

•luch  being  the  f iota  of  the  case,  there  can  be 
no  serious  controversy  respecting  the  princi- 
ples of  law  applicable  to  them.  It  Is  thorourhly 
established  that  one  to  whom  stock  h s b*  en  trans- 
ferred In  pledge  or  as  coliat  ral  security  for 
money  loaned,  and  who  appears  on  the  books  of  the 
corporation  as  the  owner  of  the  stock,  la  liable 
aa  a stockholder  for  the  benef  it  of  creditors.  * 

In  the  case  of  Hy tower  et  al.  v.  American  national 
dank  of  Uaoon,  Georgia,  353  U.  3.  351,  wherein  the  court  said: 

)•  A contract  be  5w  en  two  national  banks  under  which 
the  assets  of  the  one  were  trauisf erred  to  th- 
other  and  the  latter  aseuia  d the  liabilities  of 
the  former  and  advanced  money  In  exoess  of  the 
assets  paid  the  liability.  It  was  construed  as 
intending  not  to  be  a sale,  but  a pledge  of  the 
assets  aa  security  for  payment  of  the  money  ad- 
vanced. * 

From  this  ease  we  have  the  right  to  aesume  that  had  one 
national  bank  purchased  the  stock  of  another,  and  the  same  had 
been  a sale  instead  of  a pledge,  that  the  national  bank  so  pur- 
chasing would  have  been  liable  in  double  the  anunt. 


'-mu  u*  • iaob«*iyt 


iuguat  *%  1333, 


Fjois  the  foregoing  statute  er*d  the  oases  herein  etsed, 
it  is  live.  opinion  of  this  de^  •«*  taunt  t.  t,  in  view  of  the  foot 
of  the  statute  vtilon  U quetzal  in  your  lettr  , nataeiy,  iieo*  3438 
’•  • o.  1038.  eub»aeotlaa  9t  whorela  the  authority  for  the 

uzt  3yett  Aleuts  side  JS&bIc  tMal  'flfuiit  Corapouy  me  gl  von  to  purefcaee 
capital  atoois  of  the  south  Jide  lattoMiil  Baa k Co.  and  the  Seileton 
Trust  Oeap^esr  to  purchase  the  etook  of  th$  Qaund  JtotlotyU  s&nk. 

It  is  the  opinion  of  tills  depart  :<ent  th.it  both  the  Lafayette- 
3cm  «i  $lde  8oaJt  ar*i  Trust  doopany  and  the  Houston  Tru.'t  Oon  rmy 
are  liable  in  double  the  asa.ua  t of  the  stock* 


it:3;>aotfUll y sutmi  t ted. 


OSitlT^R  9.  *&£*, 

.leal  Slant  ittornay  on  rai . 
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BUS  illD  TRUCK  LATf:  Prosecutions  for  violation  of  sub-division  (c) 

Sec.  5270,  Laws  of  Mo.  1931  in  county  where 
acceptance  was  made. 

V 


Prosecuting  Attorney, 
Scott  County, 

Benton,  Missouri, 


Dear  Sir: 


This  department  acknowledges  receipt  of  your  letter 
relating  to  subdivision  { e ) of  Sec.  5270,  Laws  of  Missouri  1931, 
p.  309,  in  which  you  inquire  as  follows: 

* "Subdivision  *C*  of  Seat ion  5270  of  tho 
trucking  laws,  shown  at  page  310  of  the 
1951  Session  Acts,  makes  it  a misdemeanor 
for  a * contract  hauler  to  accept  persons 
ar  property  for  transportation  from  a 
point  on  a regular  route  to  a point  on  a 
regular  route. 

Section  5979  (5279),  at  page  316  of  said 
Act,  provides  that  a suit  may  ba  brought 
against  any  contract  hauler  in  any  county 
where  the  cause  of  action  arises,  or  where 
such  carrier  operates  or  maintains  an  of- 
fice or  agent,  but  this  last  Section  seems 
only  to  apply  to  elvll  suits. 

I would  like  to  have  your  opinion  as  to 
whether  or  not  a lieenead  contract  hauler, 
who  accepts  property  in  3t ■ Louis.  Missouri, 
at  s point  on  a regular  route  for  transpor- 
tation to  a point  on  a regular  route  in 
this  (Scott)  county,  and  transports  and  de- 
livers same  in  this  county  at  auoh  point,  la 
subject  to  prosecution  in  this  county,  or 
only  in  St,  Louis,  share  the  merchandise  was 
accepted  for  transportation. 

In  other  words,  is  the  acceptance  of  merchan- 
dise for  transportation  tke  offense,  or  ia 
the  transportation  and  delivery  also  an 
offense?  And,  la  the  Jurisdiction  of  the 
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prosecution  only  In  the  county  where  the 
scecptanes  was  made,  or  any  the  offender 
bs  prosecuted  In  any  county  In  vhleh  he 
transport*  the  merchandise  or  make*  a 
delivery? 

Section  5378  to  5380  provides  that  sop 
bezzlement,  larceny  and  murder  nay  be 
prosecuted  in  more  than  one  county  under 
certain  cireunstanees,  but  I can  find  no 
authority  for  the  prosecution  of  a contract 
hauler  In  this  county,  where  the  merchandise 
eas  not  accepted  in  this  county. 

If  you  eonelude  that  the  prosecution  in  such 
cases  nay  be  had  In  Scott  County,  I would 
appreciate  you  advising  me  of  the  proper 
wording  for  the  charging  part  of  ny  Inf or* 
nation  in  prosecutions  of  this  sort.'" 

Die  situation  presented  in  your  letter  differs  from  what 
we  tern  "continual  offense"  in  that  several  special  sections  in 
Missouri  governing  the  venue  In  particular  instances  are  not  appli- 
cable in  the  case  under  consideration.  The  clrcumstanaen  governing 
the  venue  end  general  rule  in  criminal  cases  is  set  out  in  Whar- 
ton's Criminal  law,  Vol . I (ISth  Ed.),  p.  454,  See.  354,  ea 
foil  ewe : 


"Conflicts  of  jurisdiction  also  arise  when 
an  offense  i s begun  in  one  country  to  take 
effect  in  another.  Supposing  a libelous  or 
forged  writing  be  mailed  in  one  place  to  be 
published  In  another,  or  an  explosive  package 
be  expressed  In  one  plaee  to  be  opened  in 
another,  or  a gun  shot  in  one  plaee  and  the 
ehot  takes  effect  in  another,  which  is  the 
plaee  of  the  commission  of  the  offense?  Ar- 
guing by  analogy  from  the  law  which  makes 
the  place  of  performance  the  sect  of  a contmet. 
It  night  be  said  that  the  place  of  consummation 
In  ths  peculiar  seat  of  the  crime.  So,  in 
fact,  under  the  common  law,  It  has  frequently 
been  decided,  though  it  Is  settled  that  a 
concurrent  Jurisdiction  exists  in  the  plaee 
of  starting  the  offense,  supposing  that  the 
offense  Is  Indictable  in  the  place  of  eeitsum- 
nation.  The  same  distinctions  apply  to  obtain- 
ing goods  by  false  pretenses  by  letter.  As 
has  already  been  seen,  attempts  to  commit 
crimes  are  cognizable  in  the  plaee  of  the  attempt, 
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and  such,  also,  Is  the  case  with 
eonspiraoles,  and  aeeessoryshlpa. 

But  there  can  be  no  question  that  all 
parties  concerned  are  also  responsible 
at  the  place  where  the  offense  Is  con- 
summated. The  mere  fact,  however,  that 
a forged  cheek  has  been  drawn  on  a 
Kansas  bank,  does  not  give  Kansas  Jur- 
isdiction when  the  check  was  drawn  and 
paid  in  Missouri « 

Since,  however,  a crime  may  be  organized 
In  one  oountry,  advanced  In  a second,  and 
executed  in  a third,  It  Is  necessary  to 
conceive  of  the  crime  in  question  as 
broken  up  into  several  sections,  committed 
in  distant  jurisdictions,  and  severally 
cognizable  in  each*  That  such  is  the  case 
Is  the  opinion  of  several  eminent  jurists, 
and  such  would,  no  doubt  (e«g.  under 
indie tmenta  for  treason  cr  conspiracy, 
where  every  overt  act  would  give  the  local 
court  Jurisdiction),  under  similar  cir- 
cumstances, be  the  practice  of  the  Hngllah 
common  law*  And  the  same  reasoning  applies 
to  all  offenses  which  are  carried  on  in 
two  or  more  Jurisdictions.  At  the  same 
time  It  must  be  kept  in  mind  that  an  attempt 
to  commit  in  a foreign  state  an  act  lawful 
in  such  state,  though  unlawful  in  the  domes- 
tla  state,  may  not  be  punishable  in  the 
latter  state.” 

In  the  case  of  State  v.  Ml spa gel,  so?  Mo.55T,  l.c*  578-79-80- 
81,  the  case  being  one  of  embezzlement  In  which  there  is  a special 
statute  governing  the  venue,  several  general  principles  of  law  are 
contained.  We  quote  ae  follows: 

"’Having  reached  the  conclusion  as  heretofore 
indicated,  that  the  actual  conversion  of  the 
money  charged  in  the  information  as  shown  by 
the  evidence  In  this  case,  occurred  in  the 
city  of  St.  Louis,  and  that  such  act  of  con- 
version was  done  in  said  alty  by  and  through 
the  defendant’s  authorized  agent,  we  are  next 
confronted  with  the  exceedingly  interesting 
as  well  as  important  proposition  In  this  ease 
as  to  where  the  venue  of  the  commission  of  the 
offense  by  the  defendant  should  be  laid*  The 
record  sharply  presents  the  question  as  to 
whether  the  embezzlement  of  the  money  as 
charged  In  the  information  should  have  been 
charged  to  have  occurred  in  the  eity  of  St .Louie 
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or  in  St.  Charles  county.  Defendant’s  plane 
of  employment  was  in  St.  Charles  county  and 
It  must  be  conceded  that  it  can  be  reasonably 
inferred  that  the  criminal  intent  vas  formed 
in  St.  Charles  county,  but  the  criminal  act 
of  conversion  was  in  the  city  of  St.  Louis. 
Ordinarily  the  venue  would  be  in  the  city  of 
St.  Louis.  To  illustrate:  If  I form  an  intent 
while  in  Cole  county  to  steal  a horse,  which  1 
know  1 can  find  in  Callaway  County,  and  pursuant 
to  that  intent  cross  the  river,  and  actually 
steal  the  horse,  the  crime  is  complete  in  Cal- 
laway county,  and  that  is  the  only  jurisdiction 
for  prosecution,  unless  I take  the  stolen  animal 
to  some  other  county,  where,  by  force  of  our 
statute,  I may  be  prosecuted  elsewhere. 

The  learned  Attorney-General  representing  the 
State  insists  that  in  the  case  at  bar  there  are 
two  jurisdictions  and  the  Stats  may  elect,  as  it 
has  in  this  case.  It  is  manifest  that  the  defend- 
ant, Kiapagcl,  did  not  convert  any  money  of  the 
St.  Charles  Savings  Bank  which  he  had  in  his 
possession  in  St.  Charles  county.  Directing  our 
attention  to  the  proposition  urged  by  the  State 
that  In  this  case  there  was  jurisdiction  either 
in  the  county  of  St.  Charles  or  in  the  city  ef 
St.  Louis,  we  will  say  at  the  very  inception  of 
the  consideration  of  that  question  that  the  evi- 
dence shows  the  existence  of  the  relation  of  bank 
and  cashier,  and  the  by-laws,  which  were  introduced 
in  evi dense,  gave  the  cashier  of  this  bank,  who 
was  the  defendant,  the  right  to  exercise  eertaln 
powers  and  imposed  upon  him  certain  duties  whisk 
are  ordinarily  performed  by  oashiers  of  banks, 
without  specifically  mentioning  what  the  powers 
or  duties  are.  Ths  defendant  had  to  account  for 
ths  moneys  and  other  property  reeel ved  by  him 
belonging  to  the  bank,  and  presumably  at  the  place 
of  business  of  said  bank,  and  it  is  urged  by  the 
State  that,  having  formed  the  intent  in  St.  Charles 
county,  and  having  to  account  for  the  money  to  his 
employers  in  said  county,  this  conferred  jurisdic- 
tion upon  the  circuit  court  of  St.  Charles  county, 
notwithstanding  the  feet  that  the  actual  money  wee 
both  received  and  converted  in  the  city  of  St.Louls, 
end  we  frankly  confess  that  this  contention  is  not 
wholly  without  some  weight.  It  must,  however,  be 
observed  that  our  statute  does  not  make  e failure 
to  account  for  a trust  fund,  or  a fund  received 
by  an  agent  or  officer,  an  offense,  but  the  essence 
of  the  offense  is  the  wrongful  conversion  of  the 
fund,  and  while  failure  to  account  for  such  fund 
may  constitute  very  material  evidence  tending  to 
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establish  the  act  of  conversion,  yet  the  failure 
to  account  by  no  means  constitutes  the  offense 
of  embezzlement  of  the  fund. 

In  Dorics  on  Courts  and  Their  Jurisdiction,  page 
471,  it  is  announced  that  the  general  rule  is 
that  share  no  statute  on  the  subjeot  prevails, 
the  jurisdiction  exists  where  the  crime  is  con- 
summated or  completed.  In  this  State  va  have  no 
special  statute  firing  jurisdiction  in  embezzle- 
ment cases.  'At  common  law  an  indictment  can  be 
found  in  that  county  only  in  which  the  crime  has 
been  committed.'  (IS  Cye.  2S9)  In  the  asms  volume 
end  on  the  seme  page  of  the  Cyclopedia  above  el ted, 
the  American  rule  as  applicable  to  this  sub jest 
ie  thus  stated:  'In  the  United  States  most  of  the 
State  constitutions  and  declarations  of  rights 
expressly  provide  in  substance  that  all  criminal 
prosecutions  shall  be  brought  to  trial  in  tha 
county  in  which  the  crime  shall  have  been  committed. 

These  provisions  arc  strictly  construed  in  favor 
of  the  accused,  and  with  u recognition  of  the 
principles  of  the  common  law,  and  the  Legislature 
cannot  authorize  a trial  in  any  other  county.* 

This  court  has  announced  in  no  uncertain  or  doubt- 
ful terms  the  rule  that  the  Legislature  cannot 
under  our  statute  arbitrarily  place  the  jurisdic- 
tion of  a criminal  cause  in  a county  other  than 
the  county  in  which  the  offense  was  committed,  and 
it  has  been  expressly  ruled  by  this  court  that  where 
the  lawmaking  power  undertakes  to  indicate  and 
enforce  such  laws  it  is  the  province  of  the  court 
to  declare  them  unconstitutional  and  void.  (State 
v,  Smiley,  98  Mo.  l.e.  607-608,  and  cases  cited; 

State  v.  Hat eh,  91  Mo.  368;  State  v.  Anderson, 

191  Bo.  134)."* 

Under  the  above  decision  and  definitions,  we  would  have  mo 
hesitancy  In  saying  that  the  venue,  in  the  facts  as  you  present, 
could  be  In  either  St.  Louis  County  or  Scott  County;  but  the  language 
of  the  statute  Is  "from  a point  on  a regular  route  destined  to  a 
point  on  a regular  route".  It  would,  therefore,  appear  iiiat  as  soon 
as  the  contract  hauler  had  made  the  contract  he  would  be  subject  to 
prosecution  solely  la  the  county  in  which  the  contract  was  mads. 
However,  we  do  not  believe  that  the  crime  would  then  be  complete, 
ae  there  would  be  no  overt  aet;  but  If  he  should  accept  the  mereham- 
dlse  and  start  to  transport  the  same,  the  crime  would  be  complete, 
or  at  least  he  could  be  prosecuted  for  an  attempt,  and  the  venue  In 
that  instance  eould  In  no  visa  he  In  Scott  County,  because  no  part 
of  the  crime  had  been  committed  within  the  borders  of  Scott  County. 
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17 e Interpret  See.  3377,  R.S,  Mo.  1929,  same  being  as 

follows: 

"Offenses  committed  against  the  laws 
of  this  state  shall  be  punished  In  the 
county  in  which  the  offense  is  committed, 
except  as  may  be  otherwise  prowl ded  by 
law," 

to  mean  that  If  the  erlme  is  committed  and  is  complete  in  a county, 
then,  of  course,  the  venue  must  necessarily  he  In  that  county,  and 
likewise,  under  the  general  rule  set  out  in  C.J. , Sec.  260: 

"Generally  speaking,  it  Is  a fundamental 
rule  in  criminal  procedure  that  one  who 
commits  a crime  is  answerable  therefor 
only  in  the  jurisdiction  where  the  crime 
is  committed  and  in  all  criminal  prosecu- 
tions in  the  absence  of  statutory  provision 
to  the  oontrary  the  venue  must  be  laid  in 
the  county  or  district  of  the  offense  and 
must  be  proved  as  laid." 

Referring  again  to  the  word  "destined",  as  used  in  the  stat- 
ute, if  the  legislature  had  seen  fit  to  omit  the  word  and  insert  the 
words  "transported  to  a point  on  a regular  route",  then,  even  under 
the  decision  above  quoted,  we  could  readily  see  that  the  venue  could 
be  either  in  St.  Louis  County  or  Scott  County.  But  let  us,  for  the 
sake  or  argument,  under  the  section  in  question,  have  the  contract 
hauler  accept  the  merchandise  destined  from  a point  on  a regular 
route  to  a point  on  a regular  route,  and  the  transportation  be  car- 
ried to  a conclusion,  l.e.,  the  merchandise  be  deposited  in  your 
county.  It  is  then  possible  that  part  of  the  crime  has  occurred  in 
your  county,  but  under  the  decision  In  the  Kispagel  Case,  supra, 
bearing  in  mind  that  there  is  a special  section  relating  to  the  venue 
in  embezzlement  cases,  it  was  held  that  the  venue  was  in  St.  Louis 
instead  of  St.  Charles  County. 

It  is  therefore  the  opinion  of  this  department  that  the  crime 
would  be  complete  at  the  time  the  contract  hauler  accepted  the  mer- 
chandise destined  from  a point  on  a regular  route  to  another  point 
on  a regular  route,  and  that  the  mere  fact  that  the  contract  hauler 
was  not  arrested  until  he  had  deposited  the  merchandise  in  your 
county  would  not  In  itself  place  the  venue  also  In  your  county. 


Respectfully  submitted, 


APPROVED: 


01X1 YER  7F.  NOLEN, 
Assistant  Attorney  General. 


ROY  KcKITTRtCK, 
Attorney  Generql 
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sti  to  was  not  required  to  pay  such  expenGe. 

County  officers  exist  ana  the  Sheriffs  and 
other  law  enforcin  ; officers  or*  handle- ped 
bee  use  of  the  lack  of  funds  to  enforce  the 
law*  I xefer  to  the  email  eon. ties  and  when 
the  high  and  nighty  at  Jefferson  City,  without 
reason  or  law,  strikes  out  a charge  or  fee  of 
county  officers  and  yet  continues  to  e:nploy 
plenty  of  fancy  help  for  himself,  causes  me  to 
believe  that  1 certainly  was  not  Justified  in 
rubbing  the  rubber  off  of  qy  tires  in  the  l*st 
primary  and  general  elections  for  Democracy 
and  the  former  candidates  that  are  now  In 
office  at  Jefferson  City* 

Now,  that  I have  relieved  ruyself  of  the 
tension,  X request  ana  will  appreciate  your 
opinion  as  to  v.ho,  state  or  County,  shall  pay 
the  expense:  of  the  Prosecuting  Attorneys  in 
prosecuting  & State  case  on  change  of  venue* 

I call  attention  to  the  fact  that  the  last 
part  of  section  11316  providing  for  County  to 
pay  expense  of  Prosecuting  Attorney  or  the  $ 5.00 
fee  on  cases  to  Court  of  Appeals,  would  be  in 
cases  of  appeals  where  defendant  was  convicted 
of  mlsdene  nor*  I am  sure  that  Sections  3826 
and  11316  covers  the  question. ° 

Section  11316  R.  s*  1929,  reads  as  follows  t 

"The  Rroaec  ing  Attorney  snail  commence 
and  prosecute  all  civil  and  criminal  actions 
in  their  respective  counties  in  which  the  county 
or  state  may  be  concerned,  defend  all  suits 
against  the  state  or  county,  and  prosecute  for- 
feited recognisances  and  actions  for  the  recovery 
of  debts,  fines,  penalties  and  forfeitures  ac- 
cruing to  the  state  or  county j and  in  all  cases* 
SWl  ana  criminal*  in  which  changes  of  venue 
may  be  granted^  It  shall  be  ~hls  duty.fto  .follow 
and  proa e cuts  or  defend*  as  tiic  case  r-sap-  be,  ^11 
s ,.i.d  c uses*  i^or  which*  in  addlt  on  to  the  fees 
now  llowed  by  law*  he  shall  receive  hie  actual 
expenses . Vihen  any  criminal  case  shall  be  taken 
to  the  courts  of  appeals  by  appeal  or  writ  of 
eii'oi  , it  sh^-11  bo  their  duty  to  represen  the 
state  in  such  case  in  said  courts,  and  m ike  out 
and  cause  to  be  pointed,  at  t.>e  expense  o t the 
county,  and  in  cities  of  over  300,000  inhabitants, 
by  the  city,  all  necessary  abstracts  of  record 


Hon.  Korean  l'.  Moulder 


-3- 


Sept ember  S3,  1933 


ami  briefs 

to  be  audited  ami  paid  os  other  claims  are  aud- 
ited t jiq  oald  by  the  county  court  of  such  county , 
and  in  such  cities  by  the  proper  .uthoritles  of 
the  city* 

TUie  statute  nates  it  tne  duty  of  the  prosecuting  attorney 
to  represent  the  state  and  county  in  all  criminal  and  civil  cases, 
where  change  of  venue  Is  taken,  &nu  specifies  th  ,t  in  the  performance 
of  that  duty  he  shall,  in  audit!  n to  the  fees  nov.  allowed  by  1 w, 
receive  his  actual  expenses.  Those  duties  arc  re^ui.  ed  of  him  un- 
conditionally and  therefore  it  is  mandatory  upon  the  County  Court  to 
pay  a prosecuting  attorney  hie  actual  expenses  in  such  cases* 

V e hold  tit 1 1 it  is  not  such  cost  in  the  case,  as  is  ch  .geable 
in  the  coat  bill  certified  to  the  iitate  .editor  to  be  p id  by  the 
dt  te,  but  an  obligation  of  the  County.  The  intention  of  the  Legis- 
lature clearly  appe  re  from  this  part  of  s^ id  section, 

"To  be  audited  and  paid  as  other  cl  las 
are  audited  and  po id  by  the  county  court  of  such 
county • " 

Vo  further  hold  that  section  3826  R*  s*  1929,  has  no  appli- 
cation here.  The  Legislature  iu.e  made  no  provision  for  the  pecuniary 
compens  tion  of  those  who  prosecute  in  crimin.l  cases  to  be  paid  by 
the  state. 


Yours  very  tr  ly, 

W.  W.  Barnes 

AFPB0VSD  _ Assist" Tit  Attorney  'eneral 


Attorney  General* 


BANKS  A* D bAni  10:  Proper  parties  to  distribute  special  deposits 

In  restricted  banka. 


Jon.  0*  H.  foberly 
Commissioner  of  finance 
Jefferson  City,  Missouri 


Eear  »8r.  Soberly  i 

Your  letter  of  , apt ember  2 th,  received.  In  which  you 
enclose  a copy  of  a letter  of  date  of  March  14th,  1935,  directed 
to  ell  State  banks  which  were  put  under  restrict' one  In  accordance 
with  Laws  of  1933 , at  pa  ;ea  4C2  to  406,  Inclusive,  and,  to  get 
the  matter  clearly  outlined,  both  of  your  letters,  March  14th,  1933 
and  entomb®'"-  20th,  1933,  are  herewith  aet  forth: 

8 1 a®  sorry  to  advise  you  that  the  condition  of 
your  bank,  as  wa  find  it,  does  not  appear  to 
Justify  permitting  you  to  open  upon  a normal 
baa la  and  you  will,  therefore,  be  guided  by 
the  following  restrictions i 

1,  iepoaltora.  Including  demand,  savings 
and  tine,  may,  for  a period  of  six  wont  is,  be- 
ginning with  the  date  of  opening,  withdraw  not 
to  exceed  five  per  cent  of  their  depoelta  as  at 
close  of  business  March  3,  1933,  provided  that. 

If  conditions  Justify,  additional  withdrawals 
say  be  per alt ted  upon  prior  written  c on sent 
from  the  Commissioner  of  Finance,  In  the  case 
of  time  deposits,  not  exceeding  five  per  cent 
may  be  paid  upon  maturity  but  not  before 
maturity  If  maturity  cornea  within  the  aix 
months'  period  mentioned  above*  Ho  time  de- 
posits are  to  be  paid  before  maturity  and  the 
balance  of  ninety-five  per  cent  may  be  renewed 
on  the  basis  at  heretofore,  but,  if  the  holders 
of  time  deposits  do  not  wish  to  renew,  they  may 
deposit  sane  as  demand  deposits,  without  inter- 
est, subject  to  restrictions  for  withdrawals 
as  provided  above. 
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e.  During  the  period  that  the  bank  la 
operating  under  these  restrictions*  It  la  to 
create  no  additional  bills  payable  without 
the  prior  written  consent  of  the  Commissioner 
of  P inane  e. 

8*  The  present  out standing  hills  payable 
should  be  liquidated  as  rapidly  as  possible 
from  the  collect1  on  aar  sale  of  collateral 
pledged  as  security  therefor* 

4*  Vo  awmt  la  to  be  paid  on  bills  pay- 
able out  of  new  deposits  coming  into  the  bank 
after  Its  opening  under  these  restrictions* 

5.  Upon  opening  the  bank  new  deposits 
may  be  received  only  from  your  present  custo- 
mers. Such  new  deposits  shall  be  kept  separata 
from  the  old  or  fro sen  deposits  and  shall  be 
kept  in  cash  or  with  some  State  Benk*  approved 
by  this  apartment  as  a reserve  depositary* 
and  no  part  of  such  funds  so  deposited  shall  be 
loaned*  except  upon  United  States  Bonds  or 
other  securities  of  the  ?overnment  of  the 
'kilted  States  or  upon  the  bonds  of  the  ^tate 
of  Missouri  as  collateral*  allowing  a safe 
margin  to  meet  fluctuations  In  the  market 
price  of  such  collateral*  Such  funds  shell  be 
considered  trust  funds  and  not  an  asset  of  the 
bank  and  sha1  be  paid  out  on  the  check  of 
such  customers  drawn  against  their  respective 
balances* 

6*  until  further  authorised*  in  writing, 
by  the  Commissioner  of  Finance*  you  shall  make 
no  new  loans  from  old  deposits  or  from  collec- 
tions on  old  loans  made  prior  to  March  4*  1953* 
but  thla  shall  not  prohibit  renewal  of  loans 
made  prior  to  March  4*  1933*  although  It  la 
strletly  understood  that  all  collections  oosslble 
will  be  made  on  such  loans  and  renewals  accept- 
ed only  where  necessary* 

7*  These  rules  and  regulations  may  be  chang- 
ed fro*  time  to  time  by  the  Commissioner  of 
Finance  or  ay  be  extended  not  beyond  February 
1,  1938. 


non.  0*  H.  Mo  erly 
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ept.  28,  193*, 


8*  These  restrictions  end  regulations 
are  mads  In  accordance  with  the  provisions  of 
Senate  Bill  Vo.  893,  of  the  General  assembly 
of  the  State  of  Missouri  of  1933.  Penalties 
provided  in  said  Bill  shall  apply  if  any  of 
tha  regulations  or  rsqulraments  therein  eet  out 
are  violated.* 


"I  in  enclosing  herewith  a copy  of  a letter 
which  was  sent  to  all  banks  that  were  per* 
alt ted  to (pen  under  restrictions  after  the 
banking  holiday  In  Mar oh,  and  wish  to  call 
your  attention  to  paragraph  6 thereof,  rela- 
tive to  the  new  deposits  which  these  banks 
were  peraltted  to  accept  as  trust  funds. 

The  question  now  arises  ss  to  how  these  new 
deposits  or  trust  funds  shall  be  paid  to  the 
depositors  in  case  the  bank  passes  into  ligul* 
cation.  In  your  opinion  would  the  Special 
enuty  Commissioner  ap Dinted  to  liquidate  the 
bank  be  peraltted  to  pay  out  these  fund." 
Immediately  or  would  he  be  obliged  to  wait 
until  tha  four  non tha*  period  for  filing 
claims  h&d  elapsed  end  these  claims  declared 
preferred  claims  by  the  Court?  These  funds, 
of  eouree,  were  deposited  with  the  understand- 
ing that  they  were  not  to  be  considered  as 
assets  In  the as  banka. 

In  tho  event  the  Special  deputy  Commissioner 
la  not  permitted  to  pay  out  those  funds 
Immediately,  It  will  be  necessary  for  tha 
officers  of  the  bank  to  pay  out  these  deposits 
befora  the  bank  la  placed  in  the  hands  of  this 
apartment  for  liquidation," 


You  ask  for  our  opinion  as  to  who  should  dlstrlbut#  the 
new  special  deposits  or  trust  funds  deposited  In  restricted  banks 
und'T  See t ion  6 of  your  official  letter  of  March  14th.  which  la 
herelnbafore  set  forth. 


Hon*  0.  H.  'oberly 


rept.  88,  1959* 


For  one  to  got  a proper  understanding  of  the  as t ter  and 
a fair  inter  pro  t&tlo  one  must  bare  some  knowledge  of  the  trying 
tinea  the  financial  institutions  were  going  through  with  at  that 
tine  and  the  unrest  a song  the  people  relative  to  financial 
natters  and  moneys  on  deposit  In  our  banking  institutions*  It 
was  to  the  interest  of  all  of  the  people  that  the  confidence  of 
the  people  In  our  banking  institutions  be  restored*  At  the  tine 
your  letter  of  March  14th  was  Issued,  as  an  official  ^ronulgntlon 
of  the  Commissioner  of  Finance  of  the  £*tate  of  Missouri,  the 
restoration  of  the  confidence  of  the  people  in  our  banking  Insti- 
tutions was  one  of  the  guiding  Influences  end  the  thing  aimed  at 
when  said  Section  5 of  your  letter  was  written. 

Your  request  for  an  opinion  s*  to  whether  these  special 
or  trust  funds  should  be  paid  out  by  e spec  lei  deputy  conmle  si  on- 
er of  finance  appointed  to  liquidate  the  bank,  immediately,  or 
would  the  depositors  of  these  new  deposit e be  obliged  to  wait  imtll 
the  four 'months  period,  as  required  by  statute  for  filing  claim# 
against  closed  banka*  had  elapsed  and  then  these  claims  be  declar- 
ed preferences  by  s court  of  competent  jurisdiction* 

of  course,  as  stated  in  your  letter,  these  funds  were  de- 
posited with  the  understanding  and  agreement  with  the  people  so 
depositing  said  moneys  that  they  were  not  to  be  considered  se 
assets  of  these  restricted  banks  and,  with  this  distinct  under- 
standing* they  deposited  their  moneys  in  these  banks,  thereby 
putting  their  moneys  in  the  channels  of  trade  end  bask  Into  circu- 
lation, which  was  eseentlal  at  that  time* 

Zt  is  the  opinion  of  this  l apartment  that  these  special 
deposits*  and  they  are  in  truth  and  In  fact  trust  funds*  should 
be  paid  out  by  the  present  officers  of  the  bank  before  the  bank 
la  placed  In  the  hands  of  the  Commissioner  of  Finance  for  liqui- 
dation, and  thereby  not  compel  the  depositors  to  welt  four 
months  time  before  receiving  their  moneys*  however,  in  the 
event  that  all  of  these  moneys  had  not  been  returned  to  the 
depositors  at  the  time  that  the  bmk  is  placed  3n  the  hands  of 
the  Commissioner  of  Finance,  and  It  is  desirable  that  they  should 
be  paid  out  before  that  tine,  in  our  opinion,  it  would  be  proper 
and  right  for  you  to  designate  some  person*  and  this  might  be 
the  special  deputy  conn ise loner  In  charge  of  that  particular  bank* 
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fept . 20,  1953. 


to  die tribute  there  deposit*  to  the  rightful  owner e thereof,  and 
in  this  way  these  funds  would  not  be  'nvolved  or  comrains'led  with 
the  assets  of  the  tank  before  the  new  deposits  were  taken. 


Very  truly  yours. 


CQVELL  H.  MET ITT 

Assistant  Attorney-  General. 


APPRO  V^Dj 

MTTKwfitaM 

A ttorney-  Jsrser cl . 


CBM*  a 


NEPOTISM 


Where  Board  votes  unanimously  in  favor 
of  a teacher,  director  who  is  first 
cousin  of  teacher  violates  Section  13 
of  Article  XIV  of  the  Constitution  of 
Missouri. 


Mr.  J.  H.  Moeby, 

Prosecuting  Attorney, 

Linn,  Missouri, 

Dear  Sir; 

we  are  acknowledging  receipt  of  your  letter  in  which 
you  inquire  as  follows: 

■I  would  be  pleated  to  have  an  opinion  from  your 
office  on  the  following  proposition: 

A school  teacher  is  er^ployed  by  the  Board  of 
Directors  of  a School  District,  without  a dis- 
senting vote.  Contract  is  duly  made  and  executed. 

The  teacher  so  employed  Is  a cousin  of  the  wife 
of  one  of  the  Directors.  All  members  of  the  Board 
are  present  at  the  meeting  at  which  the  teacher 
is  employed.  Is  this  a violation  of  the  Const itv.-t. 
tion  and  laws  relating  to  Nepotism? 

A copy  of  the  minutes  of  meeting  above  mentioned 
is  enclosed. 

I would  appreciate  an  early  reply,  inasmuch  as  the 
Board  of  Directors  will  be  called  upon  for  salary 
for  the  teacher  of  the  sbhool  soon.* 

Section  13  of  Article  XIV  of  the  Constitution  of  "issouri 
provides  as  follows: 

* Any  public  officer  or  employe  of  this  State  or  of 
any  political  subdivision  thereof  who  shall,  by 
virtue  of  said  office  or  employment , have  the  right 
to  name  or  appoint  any  person  to  render  servioe  to 
the  State  or  to  any  political  subdivision  thereof, 
and  who  shall  name  or  ap  >oint  to  such  service  any 
relative  within  the  fourth  degree,  either  by  con- 
sanguinity or  affinity,  shall  thereby  forfeit  his 
or  her  office  or  employment.* 

You  state  that  a school  teaoher  wes  employed  by  the 
3oard  of  Directors  of  your  distrlot  without  a dissenting  vote. 

The  teaoher  elected  was  the  cousin  of  the  wife  of  one  of  the 
directors. 
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October  6,  1933. 


Under  the  rule  laid  down  in  12  G.  J.  page  511 , the 
relationship  is  computed  as  follows: 

"One  by  the  canon  law,  which  has  been  adopted  into 
the  common  law  of  descents  in  Sngland  and  the  other 
by  the  civil  law  which  is  followed  both  here  and 
there  in  determining  who  is  entitled  as  next  of 
kin  to  administer  personalty  of  a decedent.  The 
computation  by  the  canon  law  is  as  follows:  'We 
begin  at  the  common  ancestor,  and  reckon  downwards; 
and  in  whatever  degree  the  two  persons,  or  the 
most  remote  of  them,  is  distant  from  the  common 
ancestor,  that  is  the  degree  in  which  they  are 
said  to  be  related.  By  the  civil  law,  the  compu- 
tation ie  from  the  intestate  up  to  the  common 
ancestor  of  the  intestate,  and  the  person  whose 
relationship  is  sought  after,  and  then  down  to 
that  person,  reckoning  a degree  for  each  person, 
both  ascending  and  descending. ■ 

The  civil  law  method  is  the  one  to  be  used  in  determining 
the  relationship  under  the  above  constitutional  provision. 

The  first  cousin  of  the  wife  ie  related  by  affinity  to  the 
director  within  the  fourth  degree  as  prohibited  by  the 
constitution.  The  question  then  remains  as  to  whether  or  not, 
under  the  facts  given  by  you,  the  director  was  guilty  of  naming 
or  appointing  this  relative. 

It  appears  from  the  minutes  of  the  meeting  of  the 
Board  that  all  of  the  directors  agreed  to  the  selection  of 
the  related  teacher.  When  the  three  members  of  the  Board,  by 
tcieir  unanimous  action,  elected  this  teacher,  each  of  them 
exercised  his  right  to  name  or  appoint  in  favor  of  that 
teacher.  The  Supreme  Court  in  the  case  of  state  ex  rel.  v. 

Gtto  Whittle  (not  yet  reported)  in  which  they  ousted  the 
director  for  voting  in  favor  of  a related  teacher,  said; 

"Respondent  also  argues  that  the  amendment  is  only 
directed  against  officials  who  have  all  the  right 
(power)  to  appoint,  fe  do  not  think  so.  The  ques- 
tion must  be  determined  upon  the  construction  of  the 
amendment'.  It  ie  not  so  written  therein.  The 
amendment  is  directed  against  officials  #10  shall 
have  (at  the  time  of  the  selection)  'the  right  to 
name  or  appoint*  a person  to  office.  Of  course, 
a Board  acts  through  its  official  members  or  a 
majority  thereof.  If,  at  the  time  of  the  selection, 
a member  has  the  right  (power),  either  by  casting 
a deciding  vote  or  otherwise,  to  name  or  appoint 
a person  to  office  and  exercises  eaid  right  (power) 
in  favor  of  a relative  within  the  prohibited  degree, 
he  violates  the  amendment. * 


The  Supreme  Court  says  that  if  the  director  who  has  the 
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right,  either  by  gas t ing  a .decldi ng  vote  or  q t her ^ee , to  name 
or  appoint  a person  to  office  and  exercises  that  right  in 
favor  of  a relative,  he  violates  the  amendment.  When  three 
aethers,  which  sake  up  the  entire  Board,  vote  or  consent 
to  the  election  of  a teacher,  each  member  of  that  Board  has 
exercised  the  right  he  had  to  name  or  appoint  in  favor  of  the 
relative.  We  believe  that  the  Supreme  Court  meant  that  when*, 
ever  a director  votes  in  favor  of  a relative  within  the 
prohibited  degree  and  suca  relative  is  elected  to  office,  that 
he  violates  the  constitution  provision. 

$e  believe  that  there  is  a great  misunderstanding 
among  the  directors  a*  to  what  is  meant  by  the  "deciding 
vote."  Take  for  an  example:  A board  consisting  of  six  meav. 
bers,  four  is  a majority  and  necessary  to  elect  a teacher. 

Assume  that  director  So.  1 is  related  to  the  teacher. 

Assume  that  directors  2,  3 and  4 vote  in  favor  of  the  teacher 
and  directors  5 and  6 vote  against  the  teacher.  When  the 
time  comes  for  director  1 to  caat  his  vote  the  vote  stands 
three  in  favor  of  the  teacher  and  two  op nosed.  Director 
1 votes  with  the  other  three  and  makes  it  four  to  two  in 
favor  of  the  related  teacher.  Certainly  in  such  instance 
he  has  caat  a deciding  vote.  If,  on  the  other  hand,  in  the 
order  of  voting,  director  Wo.  1 voted  first  and  in  favor 
of  the  teacher  and  then  three  more  voted  in  favor  of  the 
teacher  and  two  against,  the  vote  of  director  Wo,  1 was 
just  as  necessary  to  the  election  and  was  exercised  in  favor 
of  the  related  teacher  to  the  same  extent  as  if  he  had  been 
the  last  member  to  vote.  "?e  do  not  believe  that  the  consti- 
tutional provision  is  to  be  nullified  by  the  directors 
adopting  any  particular  method  of  voting  or  by  them  juggling 
their  votes.  £e  believe  the  constitution  means,  as  inter- 
preted by  the  Supreme  Court,  that  whenever  any  director 
exercises  his  right  to  name  or  appoint  a teacher  in  favor 
of  a relative  within  the  prohibited  degree,  he  has  violated 
the  constitutional  amendment . Xt  would  be  absurd  to  take 
the  view  that  director  Ho.  1 forfeited  hi*  office  in  the  first 
example  given  because  he  was  the  last  to  vote,  and  did  not 
forfeit  hi*  office  in  the  second  illustration  because  hw  was 
the  first  to  vote.  In  both  event*  he  had  the  right  to  name 
the  appointed  teacher  within  the  meaning  of  the  constitution, 
and  in  both  events  he  exercised  that  right  in  favor  of  a 
teacher  within  the  prohibited  degree. 

According  to  the  facts  contained  in  your  inouiry,  the 
Board  unanimously,  without  a dissenting  vote,  selected  a 
teacher  related  to  one  member  of  the  Board.  It  is  not  neeea*ary 
to  a violation  of  this  amendment  that  a formal  vote,  either 
orally  or  written,  be  taken.  But  the  Board  unanimously  con- 
senting to  her  selection  is  the  same  thing  as  the  Board  unan- 
imously voting  in  her  favor.  Every  member  of  the  Board,  under 
such  circumstances , mist  legally  be  deemed  to  haveexercised  hi* 
right  to  name  or  appoint  in  favor  of  the  teacher  so  selected. 
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When  one  member  of  your  Board  exercises  iiis  right  to  name  or 
appoint  in  favor  of  the  related  teacher,  either  by  formally 
casting  hit  vote  or  otherwise,  he  has  violated  the  constitu- 
tional provision. 

It  is  therefore  the  opinion  of  tnia  Department  that 
when  the  Board  of  Directors  of  your  school  distriot , without 
a dlseentlng  vote,  elected  to  office  a teacher  related  to  one 
member  of  the  Board,  each  director  will  be  deemed  to  have 
exeroised  his  right  to  name  or  ep point  in  favor  of  the  teacher 
so  selected.  As  one  of  the  directors  was  a first  cousin  to 
the  selected  teacher  he  was  related  within  the  fourth  degree 
as  proa ibi ted  by  the  constitution  and  when  he  exeroised  hie 
right  to  name  or  appoint  that  teacher  he  wsa  guilty  of  viola- 
ting Section  13  of  Article  XIV  of  the  Sonetitution. 


Very  truly  yours, 


Assistant  Attorney  Central. 


A?i  ROVED: 


Attorney  General. 
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Hoo. George  A.  Moore 
Assessor  Jefferson  County 
Hill  shore , Mi s Rourl 


>y  Dear  Mr.  Uioore: 

I acknowledge  receipt  of  your  request  for  un  opinion  of 
this  office  In  the  Better  of  taxation  of  the  estates  of  ’far 
Veterans.  Tour  request  reads  as  follows: 

"There  are  in  my  County  estates  belong- 
ing to  doldlers  under  Guardianship  K.C.M. 
amounting  In  one  case  at  least  to 
$15,000.00.  Generally  speaking  this  is 
suppo  sed  to  be  exempt. 

If  the  Honey  was  necessary  for  the  support 
of  the  Soldier  it  should  be  exempt,  but 
where  onxy  a small  portion  of  the  Income 
is  used  for  the  support  and  the  principal 
Is  growing,  k, hen  does  the  exemption  cease 
and  should  the  whole  principal  remain 
exempt,  just  because  it  oomea  from  the 
Federal  Government. 

Tour  opinion  will  be  appreciated. 

1 wish  also  to  know  if  Heal  estate  purchased 
with  such  funds  are  also  exempt." 

In  considering  your  inquiry  we  call  your  attention  to 
the  fact  that  the  general  exemption  statute  of  this  State,  ruction 
9743  H.  3.  tfo.  1939,  does  not  oontain  any  phrase  or  clause  which 
can  be  cons trued  as  exempting  the  property  of  ex- service  men  or 
war  re  terms  held  by  them  directly  or  through  their  guardians. 

.hlle  you  did  not  state  under  what  law  the  compensation  or  funds 
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hare  been  paid  we  presume  that  they  accrued  under  Chapter  11  Title 
38  of  U.  3.  Code  Annotated  entitled  "World  7W  Veterans  Adjusted 
Compensation. " The  two  seotlns  providing  for  ooo^ensatlon  and 
Insurance  and  their  exemption  from  taxation  read  as  follows t 

"Section  4&4- Assignability  and  exempt 
statue  of  compensation,  insurance,  and 
maintenance  and  support  allowances.  The 
compensation.  Insurance,  and  maintenance 
and  support  alloanoea  payable  under  Parte 
3,  3 and  4,  respectively,*  * "shall  be 
exempt  from  ell  taxation.*  * *• 

"section  618.  Benefits  exempt  from  seizure 
under  process  and  taxation.  Vo  sum  payable 
under  this  chapter  to  a veteran  or  his 
dependents,  or  to  his  estate,  or  to  any 
beneficiary  named  under  Part  V of  this 
Chapter,  no  adjusted  service  certificate, 
and  n proceeds  of  any  loan  made  on  such 
certificate,  shall  be  subject  to  attachment, 
lery,  or  seizure  under  any  legal  or  equitable 
process,  or  to  Rational  or  State  taxation. " 

The  property  exempt  under  the  first  Beotlon  quoted  Is 
"compensation,  Insurance  and  maintenance  and  support  allowance 
pavabl e " . and  In  the  second  section,  "sum  payabl e under  this 
chapter"'.  In  other  words,  so  long  as  the  compensation,  insurance 
and  maintenance  and  support  allowance  are  "payable"  the  same  are 
not  subject  to  taxation.  Whether  or  not  this  exemption  continues 
fter  the  same  has  be  n received  by  the  guardian  Is  the  problem 
presented  by  your  inquiry.  It  Is  the  rule  of  law  In  this  state 
that  the  title  to  property  of  ward  Is  In  the  ward  and  not  in 
the  guardian  or  curator.  This  Is  very  plainly  put  in  the  case 
of  Judson  v.  talker,  15b  Vo.  l.o.  179,  therein  It  Is  stated i 

"A  curator  does  not  stand  In  the  same 
relation  to  the  estate  of  which  he  has 
charge  as  does  an  administrator.  In  o&ee 
of  an  Intestate's  estate  the  title  to  the 
personal  property  vests  in  the  administrator 
for  the  purpose  of  ad:  ini at  ration  and  he 
can  sue  and  defend  os  such  in  his  own  name 
because  of  that  title.  But  in  the  case  of 
an  Infant's  estate  the  title  Is  In  the 
Infant  alone  and  not  in  the  curator,  in 
such  case  the  curator  has  only  the  custody 
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care  and  manrgeiBent  of  bis  ward's  estate, 
(lection  530?  R.  0.  1889;  Duncan  t.  Crook 
49  Ho.  116. ) It  is  the  duty  of  the  cura- 
tor to  represent  his  ward  in  all  legal 
proceedings,  to  prosecute  and  defend  for 
him,  and  Is  entitled  to  so  represent  hlra 
In  any  suit  without  being  especially 
appointed  as  guardian  ad  litem  unless  In  a 
particular  statutory  proceeding  a different 
requirement  should  be  aade.  (Section  5298 
R.  3.  1889 ) But  in  all  cases  the  ward  Is 
the  party  and  the  curator  la  the  represen- 
tative; the  act  either  in  suing  or  defend- 
ing Is  the  act  of  the  ward  by  Ms  curator. 

• * • * • 


The  title  of  the  property  therefore  vesting  In  the  ward 
and  not  in  the  guardian  It  could  hardly  be  said  that  fter  the 
sum  has  been  received  by  the  guardian  that  It  Is  still  "payable" 
to  the  Veteran.  The  3upre.*«  Court  of  Alabama,  In  considering  a 
situation  such  as  ve  are  now  discussing,  stated  In  140  southern 
534,  as  follows t 

"It  Is  a well  settled  rule  of  statutory 
interpretation,  th  t provisions  for  exemption 
from  taxation  must  be  Construed  strletlssltal 
juris,  and  claims  of  exemption  not  clearly 
within  the  imported  language  of  the  statute 
must  be  rejected. 

When  this  rule  of  interpretation  Is  applied 
to  the  quoted  portions  of  the  statute  it  is 
clear  that  the  exemption  applies  only  to 
"compensation.  Insurance  and  maintenance  and 
support  allowance,"  "adjustment  certificates", 
and  "sums  payable  under  the  aot  of  Cougrees, 
and  does  not  extend  to  privately  owned 
property  purchased  with  money  arising  from 
such  sources  and  which  was  at  the  time  of 
Its  purchase  within  the  jurisdiction  of  the 
State  and  subject  to  its  powers  of  taxation." 

The  aae  reasoning  has  been  applied  In  the  decision  of 
the  Kansas  City  Court  of  Appeals  In  the  case  of  Ouzan  v.  Cantley, 
55  a.  *.  (2d)  7ii: 
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“It  Is  argued  that  the  money  shall  not  be 
subject  to  the  claims  of  creditors,  and  sine* 
there  can  be  no  assignment  or  garnishment  or 
other  proceeding  again  t the  beneficiary, 
therefore  the  relationship  of  tebtor  and 
creditor  cannot  exist,  especially  where  the 
bank  takes  the  fund  with  knowledge  of  source 
thereof. 

This  contention  le  on  the  theory  that  the 
purpose  and  intent  of  the  legislation  In  be- 
half of  vetersns  Is  to  protect  the  money  from 
all  olalus,  except  the  United  states  Government, 
not  only  until  it  comes  Into  the  hands  of  the 
beneficiary,  but  also  until  the  latter  has 
himself  spent  it.  « think  this  le  not  the 
correct  construction  or  Interpretation  to 
be  placed  ther .on.  In  our  view,  funds  thus 
arising  axe  not  thus  protected  after  they  hare 
once  come  Into  the  hands  of  the  beneficiary. 

They  have  tnen  become  hie  absolute  property, 
and  having  once  corns  Into  his  hands  are  no 
longer  an  objeot  of  solicitude  or  cars  on 
the  part  of  the  Government.  The  latter  Is 
oareful  to  protect  the  fund  until  the 
beneflolary  receives  It,  out  no  further. 

This  seetr.a  to  be  clear  from  the  use  and  sub- 
sequent reiteration  of  the  word  'payable'. 

Go  long  as  a fund  Is  'payable'  to  a person 
it  has  not  yet  reached  hls  hands,  hut  when 
It  has.  It  can  no  longer  be  paid  to  be 
payable  to  him.  This  le  boms  out  by  the 
plain  Intent  of  section  54,  p.  81,  of  the 
above-mentioned  UlJ0A,  where,  la  protecting 
money  due  pensioner 3,  attachment,  levy  or 
ssisu: e of  ouoh  funds  le  prohibited,  It 
speaks  of  mon. y 'due,  or  to  become  due*  to 
any  pensioner,  'whether  the  same  remains 
with  the  Pension  office,  or  any  officer  or 
agent  thereof,  or  le  In  course  of  trans- 
mission to  the  pensioner.'  It  Is  not  exempt 
after  It  le  paid  to  the  pensioner.* 


While  it  le  true  that  In  the  Dusan  ease  the  court  was  not 
considering  an  effort  to  tax  the  property  of  the  veteran  still 
the  logic  of  these  decisions  Is  equally  applicable  In  interpreting 


Hon.  George  A.  Moore 


October  10,1933 


the  p rtion  of  the  Federal  statutes  pertaining  Co  exemption  from 
taxation,  under  the  rule  heretofore  announced  it  Is  evident 
that  there  can  be  no  distinction  dram  by  reason  of  the  funds 
being  paid  to  tb*  guardian  Instead  of  the  ex-sol dier.  Ac 
heretofore  shown  the  title  to  the  property  remains  in  the  ward 
just  as  surely  as  though  there  were  no  guardianship,  nor  can 
there  be  any  logical  distinction  drawn  between  the  investment 
of  these  funds  in  personal  pro  erty  and  the  investment  of  sueh 
funds  in  real  estate.  The  title  to  eaoh  is  In  the  ex-soldier 
and  the  fund  is  no  longer  "payable"  to  him  in  either  ease.  The 
property  in  which  it  hr  a been  lnv  ated  should  under  all  rules 
of  equity  and  justice  remain  taxable  by  the  proper  taring 
authorities.  This  construction  f the  lav  gives  full  effect 
to  the  statute  as  it  1b  written.  The  sums  having  become  In- 
vested in  property  which  demands  the  protection  of  the  state 
the  beneficiary  should  boor  its  just  share  and  proportion  of 
the  burden  of  such  protection. 

v e are  therefore  of  the  opinion  that  the  funds  of 
the  ward  whether  invested  by  the  guardian  in  real  property  or. 
in  personal  property  are  proper  subjects  of  taxation. 


Respectfully  submitted. 


HAR  Y (i.  tfALTISR,  JR. 
Assistant  Attorney  General. 

APPROVED! 


Attorney  General . 
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Construction  of  House  Bill  91-  Lave  1935,  page 
405.  Depositors  permitted  to  participate  in 
r •organization  plan  of  bank. 
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Hon*  0.  H.  Moberly 
Commissioner  of  Finance 
Jefferson  City,  Missouri 


I'ear  Mr*  Soberly t 

ve  are  In  receipt  of  your  letter  of  September  20th, 
1953,  with  request  for  an  opinion  from  this  epartment,  which 
letter  is  as  follows: 

"In  some  of  the  banks  operating  under 
restrictions  a large  percentage  of  the 
deposits  represents  public  finds*  In 
the  particular  eases  brought  to  my 
attention  these  funda  are  secured  by 
personal  bonds  of  the  director a* 

Paragraph  3 of  House  Bill  No*  91, 

found  on  page  405  of  the  esslon  nets  of  1933, 

reads  in  part  aa  follows: 

**>•*  if  said  bank  or  trust  company 
shall  be  permitted  to  continue  In 
business,  and,  when  said  State  Fi- 
nance Commissioner  shall  approve  a 
contract  or  plan  whersb  such  bank 
or  trust  company  is  permitted  to 
receive  deposits,  pay  checks  and 
continue  to  do  a banking  business, 
or  reorganise,  entered  Into  between 
the  depositors  or  (of)  ouch  Insti- 
tution, owning  or  controlling  eighty- 
five  percent  or  more  of  the  deposits 
therein,  which  are  not  preferred 
claims,  special  deposits  or  deposits 
secured  by  bonds  or  collateral,  on 
the  one  hand,  and  the  bank  or  trust 
company  or  Its  board  of  directors  on 
the  other,  then  and  In  that  event. 
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all  other  depositors  and  creditors 
shall  he  held  to  bo  bound  by  such 
contract  or  plan  to  the  ease  extent 
and  with  the  cane  effect  ae  If  they 
had  joined  In  the  execution  thereof, 

«-*#.  • 

In  your  opinion  do  public  deposits,  secur- 
ed by  personal  bonds,  oome  within  the 
meaning  of  preferred  claims,  special  de- 
posits or  deposits  secured  by  bonds  or 
collateral,  and  are  they  to  be  excluded 
from  the  eighty-five  percent  of  deposits 
required  to  perfect  the  reorganisation 
under  said  House  Bill  No,  91,  the  under- 
standing being  that  these  public  deposits 
are  to  be  paid  In  full,” 


Your  request  calls  for  a construction  of  the  laws  of 
1953,  found  at  pages  404  to  404,  inclusive,  and  particularly 
Section  3 of  said  statute,  replying  to  the  question  asked  In 
the  last  paragraph  of  your  latter  will  say  that  It  Is  the 
opinio^  of  this  apartment,  assuming  the  constitutionality  of 
said  statute,  that  public  deposits  secured  by  personal  bonds 
vould,  generally  speaking,  "come  within  the  meaning  of  preferred 
claims,  special  deposits  or  deposits  secured  by  bonds  or  collat- 
eral” found  In  said  section  3,  and  should  not  b#  included  In 
the  eighty-five  per  cent  of  the  deposits  required  to  perfect 
the  reorganisation  plan  under  this  law,  being  House  Bill  No, 

91,  Laws  of  1933,  pages  404-406,  epos Its  secured  by  bonds  or 

collateral  mentioned  In  the  statute  *e  understand  the  word 
"bonds”  refers  to  tbs  personal  bonds  required  to  be  given  as 
security  for  public  deposits  In  public  depositaries* 

It  Is  our  opinion  that  It  was  the  purpose  and  Inten- 
tion of  the  -legislature  to  permit  a reorganization  oon tract 
or  plan  whereby  a bank  or  trust  company  Is  permitted  to  receive 
deposits,  pay  checks  and  continue  to  do  a banking  business  when 
depositors  of  said  Institution  owning  or  control Ing  eighty - 
five  per  cent  or  more  of  the  oslts  therein,  excluding  from 
this  eighty-five  per  cent  group  those  having  preferred  claims, 
special  deposits  or  deposits  secured  by  bonds  am  collateral, 
and  whan  raid  plan  Is  a reed  to  by  the  bank  or  trust  company 
or  Its  board  of  directors  and  approved  by  the  Commissioner  of 
Finance.  The  reason  for  excluding  therefrom  those  which  arc 
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preferred  claims,  special  deposits  or  deposits  iievid  by 
bonds  or  collateral  Is  that  the  claims  being  preferred  and 
having  preferences  and  security  not  possessed  by  the  common 
depositors  should  not  be  permitted  to  hold  up  or  block  the 
common  depositor,  who  is  not  so  favored,  in  a reorganisation 
plan. 


''here  the  personal  bonds  securing  the  publio  deposits 
have  been  executed  In  a proper  and  statutory  manner  and  approvsd 
by  the  proper  public  officials  and  complying  with  the  statutes 
In  ev'ry  particular,  they  would  not  oome  within  the  eighty- 
five  per  cent  group  of  depositors  for  the  reason  that  their 
deposlta  are  secured  by  a personal  bond  contemplated  by  the 
statute  and  If  there  was  a non-compliance  with  the  statute 
in  the  selection  of  the  public  depositary  the  public  funds 
would  be  within  th*  term  "preferred  claims"  as  used  in  this 
statute  for  the  reason  that  the  public  funds  would  be  pre- 
ferred on  account  of  the  non-oompl  lance  with  the  statute  wbleh, 
under  the  law,  gives  the  county,  city  or  school  district* 
whichever  the  ease  might  be,  a preference.  So,  whichever  way 
you  take  it.  If  the  public  deposits  are  properly  secured  by 
personal  bonds  they  are  excluded  from  the  eighty- five  per  cent 
group  and  If  they  are  not  properly  secured  b.  personal  bonds, 
executed  and  approved  In  the  manner  provided  by  the  statute, 
they  would  have  a preferred  claim  and  therefore  would  be  exclud- 
ed from  the  eighty -five  per  cent  group. 

It  Is,  therefore,  our  opinion  that  public  deposits, 
secured  by  personal  bonds,  should  not  come  within  the  elghty- 
flve  per  cent  ^dfoup  necessary  In  the  reorganisation  plan  or 
contract  under  said  Section  3,  Laws  of  1933,  at  pages  404-406. 


Very  truly  yours. 


coyhll  p.  wc*zrr 

Assistant  Attorney -General . 


APPROVED: 


mv  — 

Attorney- General . 
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Public  deposits  of  State , county,  cities 
and  school  districts  come  within  the 
exception  of  the  Federal  Reserve  Act 
permitting  member  banks  to  pay  interest 
on  demand  deposits.  _ 


? October  13,  1933 


Mr,  € . Uoberly, 

Comaii  %t  of  Finance , 
J offer.  ity,  Missouri 


We  are  acknowledging  receipt  of  your  letter  in  which  you 
inquire  as  follows: 

“The  Banking  Act  of  1933  provides  certain  exceptions 
to  the  prohibitions  against  nayment  of  interest  on 
demand  deposits.  One  of  the  executions  applies  to 
'any  deposit  of  oublic  funds  Bade  by  or  on  behalf 
of  any  State,  county,  school  district  or  other  sub- 
division or  municipality,  with  respect  to  which  pay- 
ment of  interest  is  recuired  by  State  law.  1 

We  are  receiving  inquiries  as  to  whether  deDoeits  of 
State,  county,  city,  town  and  school  district  funds 
in  Missouri  which  are  payable  on  demand  fall  within 
this  execution. * 


Section  11  of  the  Banking  Act  of  1933,  passed  by  the  last 
session  of  Congress,  added  a nev  Section  to  follow  Section  19 
of  the  Federal  Reserve  Act.  Such  Act  reads  as  follows: 


"Wo  member  bank  shall,  directly  or  indirectly  by  any 
device  whatsoever,  pay  any  interest  on  any  denosit 
which  is  payable  on  demand:  Provided,  that  nothing 
herein  contained  shall  be  construed  as  prohibiting 
the  payment  of  interest  in  accordance  with  the  terms 
of  any  certificate  of  denosit  or  other  contract  here- 
tofore entered  into  in  good  faith  which  is  in  fores 
on  the  date  of  the  enactment  of  this  paragraph;  hut 
no  such  certificate  of  deposit  or  other  contract 
shall  be  renewed  or  extended  unless  It  shall  be  modi- 
fied to  conform  to  this  paragraph,  and  every  member 
bank  shall  take  such  action  as  may  be  necessary  to 
conforB  to  this  paragraph  as  soon  as  possible  consist- 
ently with  its  contractual  obligations:  Provided,  how- 
ever, that  this  paragraph  shall  not  apply  to  any  deposit 
of  suoh  bank  which  is  payable  only  at  mn  office  thereof 
loeated  in  a foreign  country,  and  shall  not  apply  to  any 
denosit  made  by  a mutual  savings  bank,  nor  to  any  denosit 
of  public  funds  made  by  or  on  behalf  of  any  State,  county 
school  district,  or  other  subdivision  or  municipality, 
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with  respect  to  which  payment  of  interest  ic  required 

under  State  law.* 

In  substance  the  above  Section  -rohibits  member  banks  from 
paying  interest  on  demand  deposits.  The  Section,  however,  excepts, 
among  other  things,  "deposit  of  public  funds  made  by  or  on  behalf 
of  any  State,  county,  school  district,  ox  other  subdivision  or 
municipality,  with  respect  to  which  payment  of  interest  is  retired 
under  State  law."  T^e  Legislature  by  s great  number  of  sections 
in  various  statutes  h s provided  that  the  state,  counties  , school 
districts  and  cities  of  all  classes  3hall  deposit  their  ublic 
funds  in  public  depositories.  A quoting  of  each  of  there  sections 
would  unduly  lengthen  this  opinion.  They  are  in  substance  the 
same.  They  require  the  advert ieement  for  public  depositories  and 
the  successful  bidder  is  obligated  to  nay  interest  to  the  depositor 
on  its  average  daily  balances.  The  statute,  in  each  of  these  in- 
stances, requires  that  interest  be  paid  on  nubile  moneys  so  deposited 
and  we  believe  that  member  banks,  under  the  foregoing  Section,  may 
still  pay  interest  upon  their  demand  deposits  when  made  by  the 
state,  counties,  school  districts  or  municipal ities ; that  the 
state,  counties,  school  districts  and  municipal  ities  of  ’'issourl 
come  within  the  exception  contained  in  said  Section. 


Very  truly  yours, 


Assistant  Attorney 


A^  RQ77D: 


Attorney  General. 


nrH:S 


(1)  Warrants  are  acceptable  in  payment  of  taxes 

(2)  The  County  Treasurer  should  accept  and  give 
credit  teethe  collector  for  county  warrants 
accepted  in  payment  of  taxes  in  the  .'.onthly 
settlement  of  the  collector; 

(3)  Must  the  county  warrant  be  presented  by  the 
original  payee,  or  is  it  acceptable  from 
the  assignee? 

October  17,  1933,  t— — - 


COUNTY  WARRANTS 


Hon,  K.2.  Montgomery 
Prosecuting  Attorney 
Scott  County, 

Benton,  Missouri. 


Hiis  department  acknowledges  receipt  of  your  letter  of 
September  30,  1933  requesting  an  opinion  from  this  office  based  on 
the  following  facts: 


"This  county,  like  most  counties,  does  not  have 
funds  available  to  meet  its  current  expenses, 
consequently,  its  protested  warrants,  issued 
against  its  several  funds  (County  Revenue,  Spe- 
cial Road  & Bridge,  etc.),  are  negotiated  at  a 
discount  wherever  the  holder  can  find  a purchaser 
And  the  same  situation  obtains  in  many  of  our 
school,  drainage  and  levee  districts.  Many  such 
instruments  are  tendered  to  the  County  Collector 
for  payment  of  taxes.  In  this  connection,  the 
Collector  requests  that  I secure  an  opinion  from 
you  as  to  the  following  matters. 


Is  the  Collector  required  to  accept  these  instru- 
ments in  payment  of  taxes,  where  the  one  presenting 
same  owes  taxes  to  the  fund  against  Which  the  in- 
strument is  drawn  equal  to  or  in  excess  of  the 
amount  of  the  instrument?  For  example,  is  the 
Collector  required  to  accept  a '30.00  County  Rev- 
enue warrant  where  the  one  tendering  the  warrant 
owes  taxes  to  the  County  Revenue  Fund  of  $30.00 
or  more? 


If  the  Collector  does  accept  such  instruments, 
whether  required  to  or  not,  can  he  compel  the  County 
Treasurer  to  accept  and  give  him  credit  for  same 
on  making  hie  monthly  turhover  to  the  County  Treasurer? 


Does  it  make  any  difference  whether  the  instrument 
is  presented  by  the  one  to  whom  it  is  originally 
issued,  or  by  a vendee  thereof?" 
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Warrant a are  acceptable  in  payment  of  taxes. 

Under  Sec.  9911,  R.3.  Mo.  1929  warrants  are  acceptable 
in  payment  of  taxes  under  certain  conditions,  said  section  in  full 
being  as  follows: 

"Except  as  hereinafter  provided,  all  state, 
county,  township,  city,  town,  village,  school 
district,  levee  district  and  drainage  district 
taxes  shall  be  paid  in  gold  or  silver  coin 
or  legal  tender  notes  of  the  United  States,  or 
in  national  bank:  notes.  Warrants  drawn  by  the 
state  auditor  shall  be  received  in  payment  of 
state  taxes.  Jury  certificates  of  the  county 
shall  be  received  in  payment  of  county  taxes. 

Past  due  bonds  or  coupons  of  any  county,  city, 
township,  drainage  district,  levee  district  or 
school  district  shall  be  received  in  payment 
of  any  tax  levied  for  the  payment  of  bonds  or 
coupons  of  the  same  issue,  but  not  in  payment 
of  any  tax  levied  for  any  other  purpose.  Any 
warrant,  issued  by  any  county  or  city,  when 
presented  by  the  legal  holder  thereof,  shall 
be  received  in  payment  of  any  tax,  license, 
assessment,  fine,  penalty  or  forfeiture  existing 
against  said  holder  and  accruing  to  the  county 
or  city  issuing  the  warrant}  but  no  such  warrant 
shall  be  received  in  payment  of  any  tax  unless 
it  was  issued  during  the  year  for  which  the  tax 
was  levied,  or  there  is  an  excess  of  revenue 
for  the  year  in  which  the  warrant  was  issued 
over  and  above  the  expenses  of  the  county  or 
city  for  that  year.” 

By  this  section  the  warrants  must  (1}  be  presented  by  the 
legal  holder;  and  (2)  be  issued  and  received  in  payment  of  a 
tax  during  the  year  for  which  the  tax  was  levied. 

Under  this  section,  it  is  the  opinion  of  this  department 
that  the  warrants  in  question  are  acceptable  for  taxes,  and  the 
fact  that  a party  presenting  a warrant  which  is  less  in  amount 
on  the  fund  on  which  it  is  drawn  than  the  taxpayer  owes  to  the 
fund  would  make  no  material  difference.  He  should  be  given 
credit  for  that  amount  on  that  particular  fund. 


II. 

The  county  treasurer  should  aceept  and  give  credit 
To "the  collector  for  county  warrants  accept  ed'Tfi 
payment  of  taxes  In  the  monthly  "'settlement  of  tlie 
collector. 


The  authority  for  the  county  treasurer  to  accept  warrants 
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and  glTe  the  collector  the  proper  credit  is  found  under  Sec.  12140, 
R.S.  Mo.  1929,  which  is  as  follows: 

"No  county  treasurer  shall  refuse  the  payment 
of  any  warrant  legally  drawn  upon  him  and 
presented  for  payment , for  the  reason  that 
warrants  of  prior  presentation  have  not  been 
paid,  when  there  shall  be  money  in  the  treasury 
belonging  to  the  fund  drawn  upon,  sufficient 
to  pay  such  prior  warrants  and  any  such  warrant 
so  presented;  but  such  treasurer  shall,  as  he 
shail  receive  money  into  the  treasury  belong- 
ing to  the  fund  so  drawn  upon,  set  the  same 
apart  for  the  payment  of  warrants  previously 
presented  for  the  ordinary  current  expenses 
of  the  eounty  as  mentioned  in  the  preceding 
section,  and  in  the  order  presented,  so  that 
no  such  warrant  of  subsequent  presentation 
shall  remain  unpaid  by  reason  of  the  holder 
of  such  warrants  of  prior  presentation  failing 
to  present  the  same  for  payment  after  funds 
shall  have  accrued  in  the  treasury  for  their 
payment:  provided,  however,  that  nothing 
herein  contained  shall  prevent  the  treasurer 
from  receiving  from  the  collector  all  scrips 
and  warrants  lawfully  received  by  him  in  the 
payment  of  county  tax:  provided  further, 
before  the  treasurer  shall  receive  such  scrips 
and  warrants,  the  collector  shall  make  out  a 
list  of  such  scrips  and  warrants,  under  oath, 
specifying  the  number  and  amount  thereof,  the 
date  when  received,  and  from  whom  received; 
and  said  list  shall  be  filed  and  preserved  by 
the  treasurer." 

You  will  note  in  said  section  that  it  mentions  specifically 
that  the  treasurer  is  not  prevented  from  receiving  from  the  collector 
such  warrants,  we  therefore  conclude  that  the  treasurer  should 
aocept  the  warrants  and  give  the  collector  proper  credit  in  his 
monthly  settlement. 


III. 

i .uat  the  county  warrant  be  presented  by 
the  original  payee,  or  is  it ^ao ceptabTe 
from  the  assignee? 

Under  Gee.  12171,  R.S.  Mo.  1929,  said  section  being  as 
follows : 


"No  county  treasurer  in  this  state  shall 
pay  any  warrant  drawn  on  him  unless  such 
warrant  be  presented  for  payment  by  the 
person  in  whose  favor  it  is  drawn,  or  by 
his  assignee,  executor  or  administrator; 
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and  when  presented  for  payment,  if  there 
be  no  money  In  the  treasury  for  that  pur- 
pose, the  treasurer  shall  so  certify  on 
the  beck  of  the  warrant,  and  shall  date 
and  subscribe  the  same,'' 

the  treasurer  is  authorized  to  accept  a warrant  made  payable  to 
the  person  in  whose  favor  it  is  drawn  or  by  his  assignee.  The 
form  of  assignment  that  is  necessary  is  set  out  in  Sec.  12172, 

R.S.  Ho.  1929,  and  is  as  follows: 

"All  warrants  drawn  on  the  treasurer  of 
any  county  shall  be  assignable,  and  every 
assignment  of  any  such  warrant  shall  be 
in  the  following  form: 

For  value  received,  I assign 
the  within  warrant  to  A.B., 
this  __  day  of  , 19 . 

(Signed)  C.D. 

No  blank  indorsement  shall  transfer  any 
right  to  a warrant,  nor  shall  it  authorize 
any  holder  to  fill  up  the  same." 

In  view  of  the  provisions  of  Sec.  12171,  supra,  if  the  treas- 
urer has  the  authority  to  accept  an  assigned  warrant  in  the  last 
instance,  then  the  collector  should  have  the  authority  to  accept  an 
assigned  warrant  in  payment  of  the  taxes,  and  it  is  the  opinion  of 
this  department  that  an  assigned  warrant  can  be  presented  by  the 
assignee  in  payment  of  his  taxes,  provided  the  assignment  is  made 
in  conformity  with  Sec,  12172,  supra. 


Respectfully  submitted, 


OLLIVEB  S,  fiOLSt l,  - . , 

Assistant  Attorney  General. 


APPROVED: 


“Wmc 

Attorney  General 
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PaR.ilIT  FOR  rtECTI^IKO  Whl^KaY  1R  MISSOURI. 


honor* tie  deor^e  um  oore 
Attorn?;.  i»t  .aw 
.jootattft'a  i*nli  Ju lid  lag 
Ft  • - -oulfe  , i.leaourl 


Oaar  Slri 


Y^ur  letter  of  OctoL  r 11th,  nodi  *a  foXlovii 

■l  have  hod  a ever* l laqulrlea  fro*  people 
*ho  do* Ire  to  moui>«  peralta  *a  reotlflera 
of  vhlekey,  mt.  to  vhat  the  poaalbllltles 
ntgf  bo  eatahllshlnv-  aueh  u t>uein-«ae  In  thla 
atote  at  the  prevent  tlaa, 

la  vim  of  the  l*~ilnonee  of  the  r a peel  of 
the  Federal  Prohiulti oo  Lav,  It  beooama  a 
matter  of  praotloal  Interact  aa  to  the 
poaelLlllty  of  #atabX1e;dn^  aueh  a bualneaa 
In  the  a tat*  of  ^laaourl*” 


WISUkXtAi.  OR  1931  PA&S  J> 

ACT  PUiPOitTIM*  TO  X&PtfftL 
hfA-i-Qf..  ..K,  -hLiho  ..i.ci'1  i li.hs.  . 

oa  page  266,  26«  Feaalofi  law*  dlaaourl  1931,  will  ha 
fond  Ute  follovln  ecti 

*Ali  ACT  to  repeal  amt  loo « 6495,  o489,6600, 

5501,  6602,  6503,  6604 , 0606,  6606,  0607,3606, 

6500,  6610,  6611,  toBlU,  6613,  6614,  6616,6517, 

6516,  631 W,  6520,  6621 , 0622,  6523,  6624,  6526. 

6626,  6687,  6586,  0622,  0630,  c*831,  3632,  u&53, 

0534,  535,  536,  6627,  6536,  6580,  5540,  6541, 

6642,  6643,  and  6544,  art 1 ole  1,  ohapter  52, 

Hevlaed  Rtatutea,  1212,  (not  In  1^29  R,  £,), 
entitled  "Intoxicating  liquors  , and  relating 
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to  'dramshops  * . Also  section  6345,  6546,  6347, 

6548,  6549,  6550,  6551  and  6552,  beinr  all  of 
article  2,  chapter  52 v Revised  Statutes  1919, 

(not  in  1929  R.  5,}  relating  to  ' board  of  excise 
commissioners  in  certain  c itiee*'  Aleo  sections 
6553,  6554,  6555,  6556,  6557,  6558,  6559,  6360, 

6561,  6562  and  6563,  being  all  of  article  3, 
chapter  52,  Revised  Statutes  1819,  (not  In  1929 
R.  3,  ),  relating  to  'excise  commissioners  In 
certain  counties.  1 Also  sections  6564,  6565, 

6566,  6567,  6568,  6669,  6570  and  6571,  being  all 
of  article  4,  chapter  52,  Revised  btatetes  1919, 

(not  In  1929  R.  3.),  relating  to  'looal  option'. 

Also  sections  6672,  6573,6574,  6575,  6576,  6577, 

6578,  6579,  6580,  6581  and  6582,  being  all  of 
article  5,  chapter  52,  R.  5.  1919,  (not  In  1929 
K.  5.  ),  relating  to  'lloenaea  of  manufacturers, 
rectifiers,  wholesale  and  retail  dealers  other 
than  dramshop  keepers* 1 also  sections  6583, 

6584,  6584,  6586  and  6587,  being  all  of  article  6, 
Chapter  52,  Revised  Statutes  1919  (not  in  1929 
R.  S,  ),  relating  to  'licensing  ana  taxing  whole- 
sale liquor  dealers  and  agents.  ' aleo  section 
6605,  article  7,  chapter  52,  Revised  Statutes  1919, 

(not  in  1929  H.  S.  ),  relating  to  'prohibition, 
effective  whenl" 

The  above  repealing  act  mentions  section,  chapter 
and  describes  title  of  act  in  which  repealed  sections  occur, 

Section  6572,  article  5,  chapter  52,  of  R*  3,  Mo*  1919 
repealed  by  act  of  1931,  reads  as  follows! 

"It  shall  be  unlawful  for  any  person,  firm 
or  corporation  to  manufacture,  rectify,  sell 
or  expose  to  sale  In  this  state  Intoxicating 
liquors  of  any  kind  in  any  quantity,  except 
wines  or  spirits  made  from  grapes  or  fruits 
grown  In  this  state,  without  first  taking 
out  a license  under  the  provisions  of  this 
article;  but  this  article  shall  not  apply  to 
the  sale  of  liquors  by  dramshop  keepers 
licensed  under  the  laws  of  this  state;  Provided, 
that  the  possession  of  an  internal  revenue  lic- 
ense, issued  l^r  the  government  of  the  United 
states,  for  the  manufacture,  rectifying  or  sale 
of  malt,  fermented,  spirituous  or  other  intox- 
icating liquors  within  this  state,  except  by 
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licensed  dramshop  keepers  and  makers  and 
sellers  of  wines  or  spirits  produced  from 
grapes  or  fruits  grown  in  this  state, shall 
be  prime  facie  evidence  that  the  pa  reon, 
firm  or  corporation  named  In  such  Internal 
revenue  license  Is  engaged  in  the  manufac- 
ture or  sale  of  Intoxicating  liquors  In  the 
mean  in;-  of  this  article  «R 

Section  6572  K.  S.  «o.  being  repealed  there  Is  no  law 
now  on  the  statute  books  authorising  license  or  permit  for  rectify- 
ing liquors  In  this  State. 

Section  4496  R.  S.  iio.  1929,  defines  Intoxicating  liquor 
as  any  potable  beverage  containing  -ma-half  of  one  per  cent  by 
volume. 

It  is  the  opinion  of  tills  Department  no  permit  nor  lloenso 
can  at  t la  time  be  legally  issued  to  a 'rectifier'  In  this  stats* 


Very  respectfully. 


attorney  General, 


c.  ckdW 

Assistant  Attorney  General. 
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restricted  bank. 
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Hon.  0.  H.  Moberly 
Commissioner  of  Finance 
Jefferaon  City,  Missouri 


Dear  Hr . T'oberly: 

Your  letter  of  November  7th,  1933,  received,  requesting 
an  opinion  of  this  Department,  In  which  letter  a ce  tlfled  copy 
of  a deeree  of  the  Circuit  Court  of  Platte  County  rendered 
November  4th,  1933,  In  the  case  of  John  t.  Walker,  "’lain tiff,  vs. 
Welle  Ranking  Company,  a corporation.  Defendant,  w-s  enclosed, 
and  later  a certified  copy  of  the  petition  of  the  plaintiff, 
answer  and  entry  of  appearance  of  the  defendant  In  the  same  suit 
was  deliver  d to  this  office  to  be  used  in  connection  with  your 
letter  of  request;  which  letter  Is  as  follows; 

"Attached  hereto  Is  a Decree  of  the  Circuit 
Court  of  'latte  County,  Missouri,  rendered 
in  the  case  of  John  *>.  ’.alker.  Plaintiff, 
vr.  tells  Banking  Company,  a corporation. 

Defendant,  ordering  the  payment  of  the  sum 
of  (60,270.23  held  bj  the  efendant  in  the 
First  National  Bank  of  '.ansae  City  and 
declaring  the  same  to  be  a trust  and  pre- 
f erred  charge  upon  all  of  the  assets  of 
said  Defendant  until  said  contract  is 
specifically  performed  by  the  Defendant. 

"For  your  information,  the  Defendant,  *elle 
Banking  Company,  Is  now  and  has  been  since 
the  Banking  Holiday  in  March  operating 
under  restrictions,  and  I hereby  request 
that  you  furnish  me  with  an  opinion,  setting 
out  what  action,  if  any,  I should  take  to 
orevent  the  payment  of  this  eum  of  (60,270.23.* 
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For  our  information  you  eta  to  that  the  defendant  \2ells 
Banking  Company,  a corporation,  is  now  and  has  been  since  the 
Banking  Holiday  In  'Jareh,  1933,  operating  under  restrictions, 
and  our  further  information  ie  that  the  plaintiff  In  this  suit 
was  at  all  times  mentioned  in  said  petition.  Collector  of  R venue 
of  Platte  County,  Missouri. 

This  la  an  equity  suit  for  specific  performance  of  an 
alleged  contract  and  agree  rant  between  the  plaintiff  John  . ' alker 
and  the  defendant  Welle  ranking  Company,  a corporation,  doing  a 
general  banking  business  at  Platte  City,  Platte  County,  Wisso’rl, 
praying  for  an  order  and  Judgment  of  the  Circuit  Court  of  said 
county  directing  defendant  corporation  to  deliver  up  to  plaintiff 
on  demand  all  moneys,  credits,  funds  delivered  and  surrendered 
by  plaintiff  to  defendant  under  aild  contract  and  agreement,  or 
a Judgment  an  l decree  that  all  of  the  assets  of  defendant  be  Impress- 
ed and  charged  with  a trust  to  the  extent  the  same  had  been  augmented 
by  the  wrongful  mingling  or  dienosing  of  said  funde,  moneys  and 
credits  with  the  general  assets  of  said  bank,  and  for  all  other 
siash  orders.  Judgments  ana  decrees  and  equitable  relief  as  to  the 
co  rt  may  seem  meat  and  Just. 

John  a • Walker  who  Is,  and  was,  the  Collector  of  revenue 
of  Platte  County,  Missouri , and  the  ells  Banking  Company,  a corp- 
oration, are  both  residents  of  Platte  County,  Missouri,  and  the 
Circuit  Court  of  Platte  County  by  the  answer  and  entry  of  appear- 
ance had  Jurisdiction  of  the  parties,  plaintiff  and  defendant, 
and  the  petition  states  a cause  of  action  against  the  Wells  Bank- 
ing Company  and  the  court  had  Jurisdiction  of  the  subject  matter. 

The  Commissioner  of  Finance  was  not  made  a party  defendant  in  this 
suit  and  the  bank  operating  under  restrictions  was  not  In  the 
charge  and  under  the  control  of  the  Commissioner  of  Finance  so  far 
a a the  contract  and  agx’eerent  alleged  in  this  petition  Is  concerned, 
it  being  an  alleged  contract  and  agreement  between  the  plaintiff 
and  the  defendant  and,  therefore,  you  are  not  involved  In  said 
litigation. 

The  doctrine  of  res  Judicata  would  apply  to  this  case.  This 
doctrine  Is  classified  In  two  main  rules  which  may  be  stated  as 
follows  t 


*(1)  The  Judgment  or  decree  of  a court  of 
competent  Jurisdiction  upon  the  merits  con- 
cludes the  parties  and  privies  to  the  lit- 
igation and  constitutes  a bar  to  a new  action 
or  suit  Involving  the  same  canes  of  action 
Mther  before  the  same  or  any  other  tribunal. 
(2)  Any  right,  fact,  or  matter  in  Issue,  and 
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directly  adjudicated  upon,  or  necessarily 
involved  In,  the  determination  of  an 
action  before  a competent  court  in  which 
a judgment  or  decree  Is  rendered  upon  the 
merits  Is  conclusively  settled  by  the  Judg- 
ment therein  and  cannot  again  be  litigated 
between  the  parties  and  privies  whether 
the  claim  or  demand,  purpose,  or  subject 
matter  of  the  two  suits  is  the  same  or  not." 

34  C.  J.  n.  743. 


And  further,  it  Is  said  in  34  C.  J . , at  page  760: 

"A  Judgment  rendered  by  a court  of  competent 
jurisdiction  on  the  merits  is  a bar  to  any 
future  suit  between  the  same  parties  or 
their  privies,  upon  the  same  cause  of  action. 
In  the  same  or  another  court,  so  long  as  it 
remains  unrev^rsed  and  not  in  any  say  vacated 
or  annul led. " 

ind  In  34  C.  J. , page  990,  It  Is  aaldi 

"As  a general  rule  a va1 Id  and  final  Judg- 
ment is  binding  and  conclusive  on  all  the 
parties  of  record  in  the  action  or  proceeding 
In  which  the  Judgment  was  rendered." 


In  the  case  of  Plena  v.  Klrehoff,  176  ’o.  616,  1.  e.  5£5, 
the  Missouri  supreme  Court  said: 

"In  Hope  v.  Blair,  106  »©.  1.  c.  93,  Sacfar- 
lane,  J.,  artly  stated  the  law  as  follows: 

TWhen  the  court  has  cognisance  of  the  contro- 
versy, as  it  appears  from  the  pleadings,  and 
has  the  parties  before  it,  then  the  Judgment 
or  order,  which  is  authorised  by  the  plead- 
ings, however  erroneous,  irregular  or  infor- 
mal It  may  be,  le  valid  Tmtil  set  aside  or 
reversed  upon  appeal  or  writ  of  error.  This 
doctrine  is  founded  upon  reason  and  the  "sound- 
est principles  of  public  policy."  "It  is  one, " 
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says  the  ocmrt  of  Virginia,  "which  has  been 
adopted  In  the  interest  of  the  reace  of 
society,  and  the  permanent  security  of 
titles.  '* 


In  the  case  of  Chouteau  v.  Olbson,  76  4o.  3d,  1.  c.  51, 
Judge  Norton  said,  quoting  from  the  ease  of  Sturgis  v.  lodgers, 
26  2nd.  It 


"'A  Juu;ment  of  a court  of  nisi  prlus  render- 
ed under  such  circumstances  could  never  be 
called  In  question  collaterally  before  the 
same  or  any  other  court*  It  must  be  so, 
also,  as  to  the  judgment  of  the  court  of 
last  reeort  when  It  has  jurisdiction,  though 
It  mistake  the  law  and  err  In  its  judgment* 

The  rule  Is  as  essential  In  the  one  case  as 
In  the  other  to  the  repose  of  society  and  the 
stability  of  private  rights.  To  say  that  a 
Judgment  of  affirmance  here,  within  the 
power  of  the  court  to  render,  when  the  parties 
are  before  the  court  and  the  ease  Is  brought 
within  its  lawful  jurisdiction,  is  not  a final 
end  of  that  litigation,  would  be  a startling 
doctrine,  asserting  that  a cause  can  never 
have  a final  termination.  »* 


In  the  case  of  rake  v.  Kansas  City  ubllc  rerviea  Company, 
41  S.  fl.  (2d)  1067,  the  court  said: 

"It  is  not  necessary  to  cite  authorities  to 
support  the  proposition  that  a judgment, 
legal  upon  Its  face,  rendered  by  a court  of 
competent  Jurisdiction,  Is  binding  and  con- 
clusive upon  the  parties  to  It.  Citing 
Fiene  v.  Kirchoff,  176  o,  616;  34  C.  J.  990." 


' e could  cite  many  other  authorities  to  support  this  ele- 
mentary doctrine  but  we  do  not  think  It  necessary,  therefore,  it 
is  the  opinion  of  this  office  that  this  court,  having  jurisdiction 
of  the  parties  to  the  suit  and  the  subject  matter,  and  no  timely 
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motion  for  new  trial  w*s  filed  and  no  appeal  taken  by  the 
defendant,  so  we  are  Informed,  therefore  a aid  Judgment  became 
a binding  decree  and  judgment  of  said  court  and  the  parties 
thereto  are  bound  by  the  decree  and  judgment.  In  conclusion. 
It  is  our  opinion,  based  on  your  letter,  the  petition,  entry 
of  appearance  and  answer  furnished  us,  in  the  absence  of  any 
other  qualifying  facte  outride  the  record,  binding  on  all  of 
the  parties  and  a final  and  conclusive  judgment  and  decree  of 
the  matter  involved. 


Very  truly  yours. 


COVFTjL  K,  HM“ITT 

Assistant  Attomey-0'Ti*ral . 


AP  RJVKD* 


ROY  ScXf¥^HICK 

Attorney -General . 
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Constitutionality  of  House  Bill  No,  92, 
Senate  Bill  Ho.  43,  Fxtra  Session  - Capital 
notes  issued  by  bank  or  trust  company. 
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November  23,  1933. 


Hon.  a.  u.  ioberly 
Commissioner  of  Finance 
Jefferson  City,  ^ipsouri 


Dear  7r  • oberly  i 

This  office  is  in  rece'pt  of  your  letter  of  November 
9th,  1933,  with  request  for  an  opinion  of  this  epartment  as 
to  the  validity  and  constitutionality  of  House  Bill  No.  9£ 
lately  introduced  in  the  Legislature.  Your  letter  of  request 
is  as  follow p : 

"I  beg  to  hand  ycu  herewith  copy  of  the 
above  numbered  House  Bill.  You  will 
notice  it  provides  for  Missouri  banks 
and  trust  companies,  through  authority 
of  their  boards  of  directors,  to  issue 
caoita1  notes. 

I would  appreciate  your  opinion,  us 
quickly  ae  possible,  concerning  this  Bill 
and  especially  your  opinion  with  reference 
to  whether  or  not  it  conflicts  with  Section 
9 of  Article  12  of  Missouri  Constitution. 

If  the  capital  notes  proposed  to  be  issued 
are  not  bonds  or  bonded  indebtedness  within 
the  meaning  of  the  Constitution,  then  it 
seems  to  me  the  legislation  as  proposed 
would  be  valid  and  the  securities  as  offer- 
ed would  be  within  the  constitutional 
provision • ” 


I. 

It  is  proposed  under  this  bill  to  reoeal  factions  5312, 
5313,  5314  and  5315,  H.  S.  tfo.  1929,  and  to  enact  four  new 
sections  in  lieu  thereof  carrying  the  same  numbers,  which  has 


Hon*  0.  H.  «oberly 


-e 


Not.  £3,  1933. 


for  Its  nurpore  to  rant  authority  to  a stats  barb  or  trust 
company,  by  authority  of  It a board  of  directors,  to  issue  and 
sell  its  canital  notes  at  not  less  than  par  for  tha  purpose  of 
rehabilitating  end  taking  care  of  impairments  of  the  capital 
of  banks  and  trust  companies.  Your  letter  calls  for  a construc- 
tion of  the  proposed  legislation  and  may  be  divided  into  two 
question* 

(1)  Is  the  bill  In  harmony  with  tho  laws  of 
Missouri? 

(2)  Especially  is  it  in  harnoney  with  Faction 
8,  irticle  XII,  of  the  Constitution  of 
Missouri? 

(1)  The  proposed  legislation,  in  our  opinion,  is  in  har  iony 
with  the  general  laws  of  Missouri  and  if  enacted  will  empower  a 
state  bank  or  trust  company,  through  its  board  of  directors,  to 
Issue  and  sell  its  capital  notes  for  the  purposes  and  in  the  manner 
provided  by  the  proposed  bill. 

(2)  On  the  second  proposition  you  desire  to  '-mow  whether 
or  not  the  bill,  if  enacted,  would  in  any  way  contravene  the 
provisions  of  Section  % Article  XII,  of  the  Constitution  of 
Missouri,  especially  that  part  of  the  Constitution  which  provides 
(a)  for  a corporation  to  issue  bonds;  and  (b)  whether  or  not  it 
is  necessary  to  have  a vote  of  the  stockholders  to  issue  the 
canital  notes  provided  in  the  proposed  bill. 

Ve  beg  to  advise  it  is  our  opinion  that  the  proposed  bill 
will  not  in  anywise  run  counter  to  the  requirements  of  faction  8, 
Article  XII,  of  the  Constitution  of  Miss our 1,  or  any  other  pro- 
vision of  the  Constitution, 

Faction  Article  XII,  of  the  Misso  ri  Constitution, 
reeds  as  follows: 

"Wo  corporation  shall  isrue  stock  or  bonds, 
except  for  money  paid,  labor  done  or  prop- 
erty actually  received,  and  all  fictitious 
increase  of  stock  or  indebtedness  shall  be 
void.  The  stock  and  bonded  Indebtedness  of 
corporations  shall  not  be  increased,  except 
in  pursuance  of  ,eneral  lew,  nor  without  the 
consent  of  the  persons  holding  the  larger 
amount  in  value  of  the  stock  first  obtained 
at  a meeting  called  for  the  purpose,  firrt 
giving  sixty  days*  public  notice,  as  may  be 
provided  by  law." 
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Tii*  above  section  Is  divided  Into  two  sentences,  th* 
first  of  which,  In  our  opinion.  Is  mandatory  and  provides  that 
the  corporation  can  not  Issue  stock  or  bonds  except  for  money 
paid,  labor  done,  or  property  actually  received,  and  all 
fictitious  Increase  of  stock  of  indebtedness  shall  be  void.  In 
otlher  word's,  the  corporation  must  receive  full  value  for  the 
stock  or  bonds  Issued  whether  It  be  in  money,  labor  done,  or 
property,  and  all  fictitious  Increase  of  stock  or  indebtedness 
shall  be  void. 

In  the  second  sentence  of  this  constitutional  provision 
the  same  word  "stock"  is  used  but  the  word  "bonds"  as  used  in 
the  first  sentence  Is  changed  to  the  words  "bonded  indebtedness". 
It  Is  our  opinion  that  the  words  "bonded  indebtedness"  are 
included  in  the  word  "bond"  and  mean  the  accumulated  Indebtedness 
of  the  corporation  which  Is  r- presented  by  "bonds",  under  all  of 
the  cases  In  which  this  question  has  come  to  appellate  court  as 
to  what  are  "bonds*  and  what  represents  "bonded  Indebtedness" 
has  come  up  In  connection  w 1 th  business  corporations  organised 
under  the  sections  of  the  law  pertaining  to  business  manufacturing 
corporations  and  usually  a mortgage  sec  Tiring  the  bonds  was  author- 
ised. 


The  above  nrovision  of  the  Constitution  Is  tho  fundamental 
law  of  our  State  relative  to  the  Issuing  of  stock  and  bonds  by 
corporations  an  came  Into  our  Constitution  In  1875,  and  we  do  not 
ind  that  it  apneared  In  any  prior  Constitution  of  Missouri.  To 
throw  light  on  the  meaning  of  the  words  "bond*  and  "bonded  indebt- 
edness" at  the  time  these  words  were  placed  in  the  Missouri 
Constitution  in  1875  we  must  look  to  the  meaning  of  same  as  inter- 
preted by  the  courts  before  and  at  the  time  of  their  use  in  th* 

C netltutlon  and  we  must  assume  that  these  words  were  therein  used 
in  the  sense  and  the  interpretation  these  terms  had  been  given  by 
our  courts  at  that  t me. 

In  th®  case  of  Cart  ml  13  v.  Hopkins,  £ ’?o,  £90,  the  question 
discussed  war  whether  the  instrument  sued  on  was  a note  or  a bond. 

In  the  case  of  Glasscock  v,  Glasscock  k ! odd , 8 *o,  57'. 
(1844;,  the  same  question  was  involved  as  to  whether  the  Instru- 
ment was  a note  or  a bond,  in  which,  quoting  from  the  syllabus  of 
this  case,  it  Is  said: 

"An  instrument  of  writing  will  not  be  con- 
sidered as  sealed  unless  by  some  expression 
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In  the  bod}  of  the  lnatr-.aenti  the 
maker  should  show  that  he  Intended  It 
to  be  con elder'!  as  & epee  laity.  1 
-Here  scrawl  at  the  end  of  the  name,  with 
the  vord  ’seal*  within  It,  will  not  make 
the  writing  a bond," 

irlmsley  v,  Riley,  6 ’*o.  166,  Is  to  the  same  effect. 

The  question  Is  disc ns fed  In  the  ease  of  State  ex  rel, 
'est  v.  Thompson  et  al,  49  Mr-,  188,  1,  e,  189 * 

”*The  con  on  law  Intended  b a seal  an 
impression  upon  wax  or  wafer,  or  some 
other  tenacious  sub stance  capable  of 
being  impressed.*  (4  Kent,  4&£,)  "e 
have  beer  very  liberal  ae  to  what  consti- 
tutes a common-law  seal  (Pease  v,  Ivswson, 

33  Mo,  36  J Turner  v.  Field,  44  >'o.  382), 
but  have  never  dispensed  with  a seal  In 
bonds  and  deeds,  only  as  the  statute  sub- 
stitutes a scrawl  In  lieu  thereof.  It 
might  be  very  wel ■ , ar  ha  s been  done  In 
some  ft  tee,  to  dispense  with  seals  al- 
together, but  courts  carrot  so  change  the 
law,  and  those  who  desire  the  change  must 
look  t.  the  law-making  power, * 


The  word  "bond"  had  a definite  meaning  at  the  time  it 
wap  used  In  the  Constitution  of  1876  as  define!  by  the  courts 
prior  to  that  time  xnd  under  the  well  known  rule  that  It  was  used 
in  the  Constitution  with  the  same  meaning  as  It  was  Interpreted 
by  the  courts  at  that  time,  "hen  the  word  "bond"  war.  used  In  the 
above  section  of  the  Constitution  of  lu76  it  meant  an  Instrument 
executed  by  the  formal ltl^r  required  by  the  common  law,  that  the 
actual  com  non  law  sea1  would  be  permitted  provided  the  executed 
instrument  woiOd  contain  a recitation  of  the  maker  of  the  Instru- 
ment to  substitute  a scrawl  or  other  symbol  of  a eeal  ami  the 
substitution  should  be  shown  by  the  instrument  to  be  required  In 
lieu  of  the  seal,  or  as  a seal. 

feet  ion  11,  Article  X I,  of  the  Con  rtl  tut  Ion  of  the  state 
of  Cillfomia  prior  to  19f?6  war  Identically  the  same  as  Section  8, 
Article  XII,  of  the  Missouri  Constitution,  and  the  Supreme  Court 
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of  \Uifornia  In  construing  the  term  ’'bonded  indebtedness", a a 
used  in  the  Constitution  of  that  State,  said: 

"The  Supreme  Court  of  this  stnte  In  the 
case  of  nderhll'’  v.  anta  Barbara  etc* 

Co.,  93  Cal.  30C,  23  Pac.  1049,  in  con- 
struing the  term  f banded  indebtedness1 
<* p found  in  section  11  of  article  12  of 
the  Constitution  having  reference  to  the 
obligations  of  private  corporation*,  ha* 
held  that  a note  and  mortgage  Issued  by 
such  a corporation  3s  not  a bonded  indebt- 
etines*  within  the  meaning  of  said  provision 
of  the  Constitution.  To  hold  otherwise 
would  be  to  extend  the  language  of  the  Con- 
stitution to  practically  > very  form  of 
indebtedness  which  a private  corporation 
could  create,  and  to  require  in  every  case 
the  consent  of  its  stockholders  to  the 
creation  of  such  indebtedness  and  to  the 
issuance  of  the  writing  which  would  evidence 
the  same." 

Bank  of  Newman  v.  Monterey  County  'Jas  & lectrie 
Co.,  191  "ac • 970. 

The  words  "capital  notes"  proposed  to  be  issued  by  the 
above  act  is  in  our  opinion  not  within  the  definition  of  a "bond" 
contained  in  the  Constitution  as  interpreted  by  our  7-upremo  Court 
nr 3 or  to  the  adoption  of  the  constitutional  provision  referred 
to  and  the  definition  of  the  word  "ond"  as  interpreted  by  our 
appe1late  courts  since  1376  has  not  changed  Its  meaning,  and  the 
word  "bond"  as  used  in  the  aoove  section  means  a special  instru- 
ment of  writing  which  the  common  law  required  to  be  'aider  seal 
whether  the  instrument  was  executed  by  an  individual  or  a 
corporation. 


II. 

T’he  power  and  authority  of  a bank  to  borrow  money  for  the 
purpose  of  carrying  on  its  banking  bus ’ness  has  not  been  questioned 
In  this  ftate.  In  one  of  the  earlier  cases  or  the  subject,  in  the 
care  of  ingllng  v,  Kohn,  6 la.  App.  333,  1.  c.  336  and  337,  the 
court  said; 
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"The  charter  gave  to  the  corporation  gen- 
eral banking  powers  In  terms  such  as  are 
usually  employed  for  that  purpose*  fees* 

Acts  1*67*  p*  6 42,  sect*  6.  Nothing  la 
said  about  borrowing  money,  Jiut  It  la 
elementary  law  that  a corporation  may 
exercise  any  unf or bidden  power  which  Is 
necessary  to  carry  Into  effect  the  powers 
specially  granted.  It  would  be  a strange 
limitation  of  the  authority  to  purchase 
exchanges*  or  to  loan  money*  which  s ould 
deny  a simple  meins  of  obtaining  occaalonal 
supplies  for  the  purpose.  A specific  author- 
ity to  borrow  money  rarely.  If  ever,  appears 
In  any  bank  charter.  It  has  always  been 
esteemed  a necessary  and  Inherent  privilege, 
inseparable  from  the  exercise  of  banking 
functions.  Without  It  no  bank,  however 
ample  Its  assets,  co  Id  at  times  avoid  Insol- 
vency. turtle  Leavitt,  IS  N.  Y.  9." 


"In  Karnes  v.  Ontario  Bank,  19  N*  Y*  166,  the 
court  said:  *That  the  power  to  borrow  existed 
was  determined  b,  this  court  In  the  case  of 
Curtis  v.  Leavitt.  That  the  cashier.  In  virtu* 
of  his  general  employment,  could  exercise  the 
power  was  not  denied  upon  the  argument,  and  the 
proposition  dc's  not  admit  of  a re*s  nable 
doubt. 1 

Said  ftory,  J.,  In  ^leckner  v.  united  tates 
Bank,  8 Vheat.  367 : »The  acts  of  the  cashier, 
done  In  the  ordinary  course  of  the  business 
actually  confided  to  such  an  officer,  may  well 
be  deemed  orlma  facie  evidence  that  they  fell 
within  the  scope  of  his  duty.*" 


The  above  case  was  cited  approvingly  In  the  case  of  Donnell 
v.  Lewis  County  favlnge  Bank,  80  ! . 166. 

*Mchle  on  Banks  and  Banking,  Vol.  4,  page  133,  has  this  to 
say  on  the  rower  of  a cafchler  to  borrow  money  for  the  bank: 

"The  cashier  of  a bank  Is  the  rroper  officer  to 
execute  its  power  of  borrowing  money  and  he 
needs  no  special  delegation  of  authority  to  do 
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so.  If  done  In  the  ordinary  course  of  Its 
business,  It  is  presumably  done  within  the 
pc ope  of  hie  duty  and  the  bank  is  bound  by 
hlr  acta  and  ’•epr^sentatlon  In  the  apparent 
exercise  of  such  authority.” 

In  the  proposed  bill  under  consideration  action  to  borrow 
the  money  ie  first  taken  and  approved  by  the  board  of  directors, 
of  course,  the  board  of  directors  has  more  authority  and  power  to 
borrow  uoney  than  the  cashier  alone. 


III, 

The  Supreme  Court  of  this  State  has  recognised  the  doctrine 
of  estoppel  where  a corporation  haw  borrowed  money  or  secured  some 
benefit  from  the  contract  although  the  same  has  been  entered  Into 
informally,  and  this  doctrine  was  recognized  by  the  court  in  the 
case  of  Coerver  v,  Crescent  bead  and  Zinc  Co.,  316  H . £76,  1,  c, 
£97,  and  In  the  ease  of  Farmers  and  Traders  Bank  v.  Harrison  et  alt 
32 1 Jo.  816,  ani  at  nage  823  the  Supreme  Court  touched  on  the  ohs.ee 
of  the  case  in  the  followin'  languages 

**'  hether  there  is  Implied  cower  in  a bank 
to  secure  a mere  general  depositor  la  a 
question  that  appears  never  to  have  be  en 
determined  in  this  state.  The  point  was 
raised  but  not  decided  In  Cant ley  v.  Mttle 
Fiver  Drainage  Diet.,  supra,  £ S.  v,  (£d) 

1.  c.  611,  and  In  Huntsville  Trust  Co,  v. 

JJoel,  ante,  749?  and  It  is  not  open  for 
decision  here,  because  the  appellant  pleaded 
estoppel  <*nd  the  evidence  tends  to  show  tha 
Auxvasre  Bank  got  at  least  much  the  greater 
part  of  the  money  In  controversy  and  held 
all  of  It  on  faith  of  the  bond.  The  contract 
was  performed  by  appellant.  In  these  clrcuat- 
stanoee  the  defense  of  ultra  vires  Is  not 
available.  (Cant ley  v.  Mttle  River  -rain- 
age  Diet.,  s-pra,  2 r.  ».  (2d)  1.  e.  612. )* 


In  the  bill  under  consideration.  In  the  event  the  capital 
notes  provided  for  therein  were  issued  by  the  bank  and  It  received 
the  par  value  of  the  same  In  cash  as  provided  by  the  bill.  Is  the 
corporation  or  any  of  its  stockholders  in  a position  to  question 
the  validity  of  earned 
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The  ffupreme  Court  S'lid  In  Cant  ley  v.  kittle  Fiver  Drain- 
a e District,  £ • W.  (S3)  607,  1.  c.  61S: 

"However,  there  is  another  theory  of  the 
law  which  just  ae  effectively  disposes 
of  the  care.  'That  the  bank  got  the  benefit 
of  the  funds  of  the  drainage  rlietrlet  is 
uncontroverted.  The  contract  was  fully 
executed  by  the  drainage  district,  and  in 
rueh  case,  ultra  vires,  even  if  pleaded, 
can  ot  be  successfully  invoked.  VeComlek 
v.  Bank,  304  Vo.  loc,  clt.  £88,  £89,  £63 
8,  V.  162s  iehlitz  rewind  Co.  v.  Poultry 
& dame  Co.,  £87  Wo.  loc.  clt.  407,  ££9 
S.  813*  Hanlon  Millinery  Co.  v.  Trust 
Co.,  261  Me.  679,  168  S.  W.  369*  National 
Bank  of  Goanerc*'  v.  Pran^is,  296  Mo.  loc. 
cit  . 196  and  196,  246  5.  V.  326. 

In  the  Pehlite  Brewing  Co.  Case,  supra, 

J,  T.  Blair,  J.,  has  fully  collected  the 
authorities  and  says! 

•With  respect  to  eetopoel  to  plead  ultra 
vires  to  a contract  fully  executed  on  one 
side  defendants  rely  upon  the  federal  rule, 
in  the  main.  This  court  and  the  oo’<rts  of 
anneals  of  this  state  long  since  adopted  the 
rule  In  force  in  most  of  the  states  which  we 
said  in  Millinery  Co.  v.  Trust  Co.,  261  to. 
loc.  clt.  679  (168  S.  W.  369),  had  been 
tersely  stated  by  Pombauer,  P.  J.,  in  Mnscott 
v.  Inv.  Co.,  63  'to.  App.  loc.  cit.  369,  to  be 
that*  "the  defense  of  ultra  vires  is  not 
admissible  where  tl  e e ntract  has  been  fully 
executed  on  one  side,  unless  it  is  a con- 
tract expressly  prohibited  by  law.”*" 


Tho  court  in  the  care  of  Merchants*  Ico  and  Fuel  Company 
v.  Holland  Hanking  Company,  8 S.  W.  i£d)  1030,  1.  c.  Iu34,  had 
tM&  to  say; 

"There  Is  no  better  authority  on  that  question 
than  Bank  v.  by on e , supra.  In  that  case  the 
Supreme  Court  was  considering  the  rj  ht  of 
the  lender  of  money  to  a bank  to  recover  in 
assumpsit  for  money  had  and  received,  although 
the  action  of  the  bank's  ci  shier  in  making 
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the  Wnk'c  note  and  In  hypothecating 
other  noter  of  the  bank  ns  security  for 
the  money  borrowed,  was  to Id  under  the 
statute*  The  Supreme  Court  In  banc  held 
the  bark  war  liable,  and  in  the  course 
of  the  opinion  uses  this  language  (ECO 
■li,  loe.  clt.  656,  119  E.  T.  . 644;: 

•If  It  (t  e bank)  repudiates  the  note 
for  the  reason  that  the  Board  of 
Plrectors  had  not  authorised  lta 
execution,  then  thle  court  would 
nanc t ion  rank  Injur tic e to  hold  that 
payment  of  that  money  need  not  be  >T*de 
at  all*  fuch  le  not  the  law.  The 
bank  was  not  e*e  opt  from  the  co  .man 
obligation  to  do  Justice  which  binds 
Indi  vidnale.  iv>eh  obligati  one  rest 
uoon  all  person*  whether  natural  or 
artificial*  If  the  bank  obta'nod  the 
money  and  by  mistake  or  without  author- 
ity of  law  executed  therefor  an  invalid 
note,  then  it  was  Its  duty  nder  this 
general  obligation  to  do  'justice,  to 
refund  it*  tinder  those  conditions  an 
implied  obligation  arose  on  the  oart  of 
the  apoel  lent  to  re-ray  the  money  so 
obtained. *" 


IV. 

In  co-elusion,  It  Is  our  opinion  that  there  le  no  reas  nable 
doubt  as  to  the  status  of  tu  proposed  capital  notes  ;nder  the  pro- 
posed act  when  issuer  b,  a Missouri  bank  or  trust  company  and  sold 
for  full  value  as  required  by  the  act*  Capital  notes  Issued  there- 
under are  Junior  obligations  of  the  bank  compared  to  obligations 
t depositors  anH  ,-eneral  creditors.  They  are  only  superior  to  the 
obligations  to  the  stockholders  and  than  only  as  to  the  payment 
of  dividends*  and  then,  such  bank  or  trust  company  must  a re* 
upon  re strict Ion  upon  the  distribution  or  payment  of  dividends  upon 
Its  capital  stock  by  the  buerd  of  directors,  to  then  who  is  left 
to  question  the  validity  of  the  capital  notes? 
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ihc  general  c red! tore  and  depositors  are  not  Injured 
ana  coaid  not  question  the  validity  of  the  capita'’  notes  or  the 
power  of  the  bank  or  trust  company  to  issue  them  for  the  re  son 
that  they  have  been  benefited  by  the  Issuance  of  the  canltal 
notes  and  not  Injured,  and  their  validity  coul'*  not  be  attacked 
collaterally  and  no  perr  ns  coul  ^ be  heard  to  question  their 
validity  unless  it  be  the  stockholder a of  the  Issuing  bank  or 
trust  company,  And  If  their  ban’  or  trust  company  ha  a received 
full  value  for  the  capital  notes  are  not  the  stockholders  estorpe 
from  questioning  their  validity?  Their  bank  having  received  full 
consideration  for  the  notes  has  received  full  value  and  so  far  as 
the  holders  of  th«  capital  rotes  are  concerned  their  part  of  the 
contract  would  have  been  fully  executed.  The  stockholder  would 
have  received  his  oro  rata  portion  of  such  money  by  reason  of 
the  fact  of  owning  stock  In  the  Issuing  bank  or  trust  company. 

In  any  'vent,  the  claim  of  the  noteholders  for  money  had  and 
received  aga’nst  the  bank  or  trust  company  woul  be  superior  to 
the  stockholders  of  the  issuing  bank  or  trust  company.  Any 
complaint  made  by  the  stockholder  as  to  the  transaction  would  be 
unavailing. 

It  is, therefore,  our  opinion  that  the  bill  as  proposed 
wo  1 vest  in  the  board  of  directors  of  the  bank  or  trust  company 
the  "ower  to  Jean.:#  the  capital  notes  for  the  uses  and  purposes 
and  under  the  condition*  as  provided  in  the  bill  and  that  said 
bill  does  not  contravene  the  provisions  of  : eat ion  8,  article  XII, 
of  the  Constitution  ef  Missouri,  and  is  in  harmony  with  the 
general  law  of  Missouri, 


Verj  truly  yours. 


* 


COVBU,  F.  ir^ITT 

Assistant  Attorns y-deneral . 


APPROVED: 


Attorney-  eneral. 
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SCHOOL  BOND  ELECTION:  Qualifications  of  voters  thereat 


O 


Brofessor  J.  b.  ^orrlssy 
Clifton  Hill,  rtilsBourl 


Lear  .«lr.  ^orrlesyi 


This  Department  acknowledges  receipt  of  your 
letter  dated  November  17,  16S3r  as  follows: 


"We  are  having  a special  school 
election  here  to  vote  a bond  Issue 
of  seven  thou? and  dollars  to  km  lid 
a sc  ool  and  coiominlty  auditorial*. 

The  law  says  nothing  but  tax  payers 
can  vote.  Our  question  Is: 

1*  Just  what  constitutes  a tax  payer'* 

2.  Is  the  wife  of  a tax  payer  eligible 
to  vote? 

3.  Several  of  our  women  teachers  say 
they  do  not  pay  a tax  - are  they 
eligible  to  voteV  " 


#o  take  It  that  in  iioldlng  the  election  you  are 
proceeding  under  Section  919B  Revised  Statutes  Missouri  1929, 
which  authorizes  the  board  of  directors  of  the  respective  school 
districts  in  the  state  to  borrow  -tioney  for  the  purpose  of,  anong 
other  things,  erecting  school  houses.  The  section  provides 
with  reference  to  the  holding  of  an  election  to  authorize  the 
board  of  directors  to  orrow  money. 
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*****  The  qualified  voters  at  said 
election  c:  all  'vote  by  ballot*  * *• 


In  order  to  determine  who  are  qualified  voters  at 
such  an  election  we  turn  to  Section  9267  Revised  • tatu'tea'" 
ulssourl  1929,  which  In  part  provides! 

* « * A qualified  voter  within  tl# 
meaning  of  this  Chapter  shall  be  any 
person  who,  under  the  general  laws  of 
this  state,  would  be  allowed  to  vote 
In  the  county  for  state  and  county 
officers,  ard  who  shall  have  resided  In 
the  district  thirty  days  next  preceding 
the  annual  or  qpeclal  moating  at  wMch 
he  offers  to  vote** 

section  9267  and  beet ion  9198  are  both  included  In 
Chapter  57  of  the  Revised  statutes  of  Missouri  1929,  so  that  the 
qualifications  of  voters  as  set  out  In  Section  9287  would  deter- 
mine the  quail . lections  of  the  voters  at  an  election  held  under 
the  provisions  of  Section  9198.  Any  person,  male  or  female, 
who  has  reached  the  requisite  age  and  who  lias  lived  within  this 
state  one  year  and  the  county  where  he  or  she  offers  to  vote 
sixty  days  is  entitled  to  vote  for  state  and  county  officers  at 
an  elect* on  held  for  that  purpose.  There  are  no  property 
qualifications  required  of  voters  at  an  election  held  for  the 
election  of  state  and  county  officers.  Section  9267  further 
requires  a person  offering  to  vote  at  an  election  held  under 
Section  9198  to  have  resided  in  the  school  district  where  such 
election  is  beta:  iield  thirty  days  Immediately  preceding  the 
holding  oi  the  election  at  which  he  or  she  offers  to  vote. 

It  Is  true  that  members  of  the  ioard  of  directors 
of  com -on  school  districts,  as  well  as  members  of  the  boards  of 
directors  of  city,  town  and  consolidated  school  districts,  nust 
be  resident  taxpayers  of  the  respective  districts  where  elected. 
It  Is  also  true  that  where  an  Increase  of  tax  levy  Is  voted  on 
under  Section  9225  Revised  Statutes  Missouri  1929,  only  those 
are  entitled  to  vote  thereon  who  are  taxpayers  of  the  school 
district  wherein  the  election  Is  held,  but  the  latter  section  has 
no  application  to  your  situation. 

;,e  therefore  are  of  the  opinion  that  any  person 
who  lias  reached  the  required  age  arid  who  has  resided  in  the  State 
of  Missouri  one  year.  In  Randolph  County  sixty  days  and  In  the 
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school  district  where  t.ie  proposed  election  Is  to  be  held 
thirty  days  next  precedln  the  date  of  the  holding  of  the 
election  at  which  he  or  she  offers  to  vote.  Is  a qualified 
voter  within  the  meaning  of  Section  9198  Revised  Statutes 
Missouri  1929* 


This  conclusion  will  answer  your  questions  numbered 
two  and  three.  If  the  wife  or  women  teachers  referred  to  are 

otherwise  qualified  to  vote,  tho  fact  that  they  are  not  tay payers 
is  immaterial. 


Very  truly  yours. 


UILBJiRT  luvWd 

Assistant  nttomey  General, 


APPROVED i 


Rfl?  K — 

Attorney  Gereral. 
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BARS  A BANKING t 


May  the  capital  of  a no*  bank  bo  provided  >7 
as  signment  of  tho  assets  of  an  old  bank? 

May  the  new  bank  adopt  the  name  of  the  old  bank? 


December  4,  1333. 


* 


Bon.  0.  H.  Moberly 
Commissioner  of  ?lnaneo 
Jefferson  City,  'fissouri 


Dear  ‘4r.  'oberlyi 

Thle  Department  le  In  receipt  of  your  letter  of 
November  27th,  1933,  * 1th  request  for  an  opinion,  which  letter 
Is  as  follows  1 

"The  following  facts  concern  a case  which  ms 
brought  to  my  attention  recently* 

Through  oversight,  a certain  bank  permitted 
its  charter  to  expire  and,  as  you  know,  the 
charter  of  a corporation  must  be  extended 
during  It a life.  The  bank  has  been  operat- 
ing without  a charter  for  several  months  and, 
since  It  cannot  extend  the  corporate  exist- 
ence in  the  usual  manner,  the  only  recourse 
Is  to  organise  a new  bank  to  oontlnue  the 
business  of  the  expired  corporation,  Para- 
graph 3 of  5ec  tlon  5345,  Revised  Statutes  of 
Missouri,  1929,  states  that  ths  capital  stock 
of  a bank  must  'actually  bs  paid  up  In  lawful 
money  of  the  nnited  States*  but  I am  under 
the  Impression,  sines  the  nsw  bank  is  to 
succaed  the  old  bank,  the  articles  of  agree- 
ment may  provide  that  Instead  of  the  capital 
stock  being  paid  up  In  lawful  money  the  same 
1s  being  paid  up  by  an  assignment  of  the 
assets  of  the  old  bank.  Of  course,  the  incor- 
porators must  csrtlfy  In  ths  articles  of  agree- 
ment that  the  net  value  of  such  assigned  assets 
Is  equal  to  at  least  the  full  amount  of  the 
stock  of  the  new  bank  and  this  Department,  as 
a result  of  an  examination,  must  be  satisfied 
that  such  assets  are  of  suoh  value, 

I am  also  of  the  opinion,  after  reeding  Section 
458 *,  Revised  Statutes  of  Missouri,  1989,  that 
the  new  bank  may  adopt  the  corporate  name  of 
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the  old  corporation,  since  it  ie  organised  to 
continue  the  business  of  the  expired  corpora- 
tion . 

I shall  appreciate  an  opinion  from  you  as  to 
whether  or  not  the  capital  stock  of  a bank 
organised  to  continue  the  business  of  an  ex- 
pired corporation  nay  be  paid  up  by  an  assign- 
ment of  the  assets  of  the  old  bank,  as  Indicated 
above,  and  whether  or  not  the  new  bank  nay  adopt 
the  corporate  name  of  the  old  bank." 

I. 

Your  letter  of  request  Is  divisible  Into  two  questions, 
the  first  being  whether  or  no*,  the  capital  stock  of  a bank, organised 
to  eontlnue  the  business  of  a banking  corporation  whose  charter  has 
expired,  ^ay  be  paid  up  b j an  assignment  of  the  assets  of  the  old 
bank.  It  is  our  opinion  that  this  question  nay  be  answered  In  the 
affirmative.  In  your  letter  you  state  that,  "through  an  oversight, 
a certain  bank  permit ted  its  charter  to  expire  and, as  you  know,  the 
charter  of  a corporation  suet  be  extended  during  its  life."  rpon 
the  expiration  of  the  charter  of  the  bank  In  question  the  officers 
and  directors  of  the  bank  became  the  trustees  of  the  old  bank  and 
have  by  the  assignment  of  aald  trustees  and  officers  assigned  all 
of  the  assets  of  the  old  bank  to  a newly  created  bank  for  the  pur- 
poses of  carrying  on  the  buslnesr  of  this  bank. 

If  the  Comm isa loner  Is  thoroughly  satisfied  of  t is  solvency 
of  the  old  bank,  and  that  by  the  assignment  of  the  assets  of  ths 
old  bank  by  the  trustees  of  the  old  bank  to  the  newly  created  bank, 
and  the  incorporators  shall  have  certified  In  the  articles  of  agree- 
ment that  the  net  value  of  such  assigned  assets  Is  equal  to  at  least 
the  full  amount  of'  EhV" eapltaT” s tncVof  such  proposed  bank,  same 
may  be  approved  by  him.  Itlea  matter  largely  within  the  discre- 
tion of  the  Commissioner  of  Finance  and  he  should  be  satisfied 
beyond  a reasonable  doubt  of  the  condition  of  the  bank  by  an  exami- 
nation by  himself,  his  deputies,  or  hla  examiners,  that  such  assets 
are  of  such  value  and  that  the  capital  of  said  new  bank  Is  not 
Impaired.  It  Is  our  opinion  that  the  assignment  should  be  made 
not  only  with  the  ap  roval  of  the  officers  and  directors  of  ths  old 
bank  but  with  the  approval  of  all  of  the  stockholders  of  the  old 
bank. 


II. 

In  the  second  question  In  your  letter,  that  lr,  may  the  new 
bank  adopt  the  corporate  name  of  the  old  corporation.  It  Is  our 
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opinion  that  It  may  If  some  other  corporation  has  not  adopted 
the  sane  since  the  expiration  of  the  charter  of  the  old  bank, 
in  wh*eh  event,  the  corporate  name  would  have  been  lost  to  tho 
new  bank.  However,  this  is  no  doubt  a remote  possibility,  and 
siay  be  readily  ascertained. 


Very  truly  yours. 


COVELL  r.  hkwitt 

Assistant  attorney -General. 


APPROVED: 


POT  MsKITTRICK 

Attorney-General . 
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DESIGNATION  OF  COUNTY  DEPOSITORY 


I 


April  34, 


1933 


Hon.  G.  T.  iyers 

Missouri  House  of  Hepresentatives 
Jefferson  City,  Missouri 

Dear  Ms-,  Kyers* 

Your  let  iter  of  A txil  8,  1933,  requesting  an  opinion 
fro m this  office,  is  at  hand.  I quote  from  your  letter* 

"The  question  involved  is  whether  or  not  a 
bank  outside  of  the  county  sent  my  be 
designated  as  the  county  depository  as 
there  seen?,  to  be  & little  difference  of 

opinion  as  to  cashing  and  paying  of 
county  warrants?* 

lection  13109  R.8.  Mo.  1939  provides* 

"If,  for  any  reason,  the  baling  corporations, 
associations  or  individual  bankers  in  any  county 
shall  fail  or  refuse  to  sbbmit  proposals  to 
act  as  county  depositories  as  provided  in 
Section  13185,  then,  and  in  that  case,  the 
county  court  shall  liave  newer  to  deposit  the 
Tunas  of  the  county  with  any  one  or  More  of 
the  banking  oor.Kjrations,  associations  or 
individual  wankers  in  the  county  or  adjoining 
counties , * * *.* 

Section  13184  R.d.  Mo.  1939  provides* 

"*  * " that  in  counties  operating  under  the 
towns, -.1.  organisation  law  *f  this  state, 
township  boards  shall  exercise  the  same  powers 
and  privileges  with  reference  to  township 
funds  aa  are  herein  conferred  upon  county 
courts  with  reference  to  county  funds  at 
tiie  mm*  tine  and  mxmer , except  that  town- 
ship funds  si  .all  not  be  divided  out  let  as 
an  entirety*  Provided,  also,  ths  t in  nil 
oases  of  the  letting  of  township  funds, 
three  notices  posted  in  three  nubile  plssss 
by  the  township  olerh  will  be  a sufficient 
notice  of  such  letting.* 
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Xu  Denney  v.  Jeff arson  County,  3T3  Mo.  436  l.c,  446 
the  : iuprewe  Court  aiid; 

* tfhether  or  not  the  county  court  noted  within 
Its  discretionary  »ower  In  swarding  this 
confer:  ot  involves  consideration  of  the 
statute  under  which  it  acted.  It  le  not 
oon tended  that  its  discretion  waa  judicial 
in  character,  tluife  is  to  say,  sue:  discre- 
tion as  is  poo reseed  by  courts  whose  juris- 
diction is  founded  unon  notice  and  opportunity 
to  be  a ear  d.  The  county  court,  notwithstanding 
its  name,  is,  in  this  natter,  merely  an  adminis- 
trative agency  of  the  county,  losses  ing  this 
power  in  common  with  the  township  hoards. 

(R.s.  1909,  dec.  3805).  As  In  case  of  all 
public  iffioere,  its  official  acts  carry  with 
then  the  presumption  that  it  i*as  done  its  duty, 
until  the  contrary  is  made  to  appear.  Bdt  this 
prenui;  tion  only  applies  to  acts  within  its 
administrative  >owers  dune  in  pursuance  of  the 
legislative  purpose.  flhere  this  power  depends 
upon  specif lo  facts,  their  exercise  may  always  be 
controverted,  and  insofar  as  It  is  founded  upon 
the  exercise  of  judgment,  it  ;aiat  be  exercised 
in  good  faith,  reasonably  and  with  regard  to 
the  legislative  purpose." 

"It  goes  without  saying  that  the  purpose  of  this 
law  is  to  obtain  for  the  public  the  largest 
available  income  from  its  funds.  Their  safety  In 
the  hands  of  the  repository  is  required  to  be 
eai>gut*rded  by  njplo  eoutity  in  addition  to 
the  responsibility  of  the  bank,  and  it  o;nnct 
e possible  that  the  Lerislature  intended  to 
revoke  ita  simple  and  peremptory  command,  and 
by  tikis  roviso  to  substitute  a power  in  the 
county  court  to  do  whatever  it  might  uerlre  tc  do. 

• * • This  discretion  may  also  be  of  use  in  many 
ways  affecting  the  safety  or  availability  of  the 
funds.  * * * But  It  can  never  be  permitted  to 
substitute  a purpone  of  the  oourt  for  the 
expressed  purpose  of  tl»  Legislature,  and  :mst 
alwuya  be  exercised  *in  gotni  faith  and  with  due 
regard  for  the  beet  Interest  of  the  county* . 

Ac  we  have  already  stated,  we  see  no  reason  for 
interfering  with  the  finding  of  the  oourt  in 
this  respect,  and  it  followc  that  the  award  of 
the  county  oourt  was  properly  set  aside.* 
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It  la  the  opinion  of  tain  of  floe  that  & bank  nit  side 
the  county  seat  in  an  s&djoining  county  ra&y  ue  designated  as 
the  county  denoaitory.  The  11  d tot ion  pl&aed  upon  ommty 
courts  is  that  in  the  sel action  of  a depository  they  oust 
act  in  good  faith  and.  with  due  regard  to  the  best  interest 
of  the  county*  Such  was  the  holdi  g in  the  bemvey  case. 

hat  :ae  hear  flora  you  if  I have  not  fully  answered  your 
question. 

iiespeotfully  ynura# 


wm.  cum  savtsas. 

Assistant  Attorney  General 


AVJ'ROVfb: 


At  torney-Ccrierai 


Not  liable  In  suit  for 
damages  for  negligence 


DEPARTMENT  OP  P 


EHa£ 


INST IT  OT I ON S : 


July  7,  1933 


Reverend  LaRoy  -funyon 
Chaplain  and  Physical  Director 
Penal  Institutions 
Jefferson  City,  Missouri 


FI  LED 

f 

jdJd 


Dear  Hoverend  lunyon: 

This  Department  acknowledges  receipt  of 
your  letter  dated  Juno  28,  1933,  os  follows: 

"In  arranging  for  wrestling  and 
boxing  contests  In  connection 
with  the  athletic  activities  at 
the  Missouri  State  Prison,  in 
which,  at  times  past,  outside 
filters  have  been  brought  inside 
to  meet  Inmate  fighters,  etc*, 
the  question  has  arisen)  would  the 
State  be  responsible  In  case  of 
accident  or  injury  incurred  by  an 
athleto  from  the  outside  w.ile 
participating  prison  athletic 
pro  gr— lit 


At  the  suggestion  of  authorities 
here  at  the  prison,  I am  writing  you 
for  an  opinion  on  this  subject", 

-action  831b  Revised  Statutes  of  Missouri 
1029,  establishes  the  "Department  of  Ponal  Institutions",  with 
the  right  given  such  Department  to  complain  and  defend  In  all 
courts  and  adopt  and  use  a common  seal  and  by  Milch  recti on  we 
uraiorstand  the  Legislature  Intended  to  create  a separate  legal 
and  suable  entity,  to  be  know  as  the  Department  of  Ponal 
Institutions*  novever,  ; our  attention  Is  called  to  the  fact 
that  no  provision  Is  made  for  service  of  process  on  tho  entity 
known  as  the  Department  of  Penal  Institutions  nor  any  member 
thereof,  ami  that  such  legal  entity  could  not  bo  aorved  with 
process  as  Is  provided  in  Lections  723  and  735  Revised  Statutes 
of  Missouri  1929* 


Reverend  Lehoy  -run yon 
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State  ox  rel  State  Hi  hway  Comm*  salon  of  .Missouri 
v.  -otos.  Circuit  Judge , 296  S*  W.  418,  422* 

,e  find  you1  question  answered  In  principle  In 
the  case  of  hush  v*  State  hi  hway  Coamlsslon  oi'  ills  sou ri , 46  S.W. 
(2nd)  654,  being  an  action  for  damages  on  account  of  negligence* 
The  State  Hi^xway  Connie  si  on  la  a quasi  public  corporation  created 
for  specific  purposes  and  the  general  principles  of  law 
applicable  to  actions  for  damages  on  account  of  negligence  against 
the  State  highway  Com  las' on  of  Missouri  would  apply  to  such 
actions  against  the  Department  of  Penal  Institutions*  In  the 
latter  case  at  page  807  of  the  opinion  the  court  saldt 

’'die  proposition  that  the  state  Is  not 
subject  to  tort  liability  without  its 
consent  Is  too  familiar  to  deserve  extended 
citations  of  authorities*  ttory  on  Agency 
(9th  d*)  tot *319;  Gibbons  v*  United  States, 

3 .all • 269,  19  L*  4*455* 

hut  appellant  has  sued  respondent  as  na 
corporation  duly  organized  and  existing 
according  to  law",  and  he  contends  that 
this  court  ruled  In  State  v*  .oates, supra, 
that  the  highway  commission  is  a corporation 
and  does  not  enjoy  the  ! -r  Tin  tty  from  suit 
which  is  u prerogative  of  the  soveroJgn 
state.  It  is  true  that  the  court  in  its 
opinion  In  State  v*  dates,  supra,  says  of 
the  state  liir^way  comnlss!  on  (517  do*  696, 

296  S*  #.  loc • clt.  420) i "It  is  an  entity, 
with  powers  of  a corporation  established  and 
controlled  by  the  state  for  a specific  public 
purpose,  but  that  does  not  make  this  legal 
entity  the  sovereign  Btatert* 

And  further  on  the  same  page: 

"out  the  vlows  expressed  by  the  court  In 
State  v.  -a tor,  supra,  do  not  subject  the 
commission  to  liability  for  the  tortious 
acta  of  Its  servants  and  employees'1* 
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: ee  also  royles  v.  state  Cosafilsslon  of 

41 scour 1,  4d  S,  a,  (2nd)  78* 

Vj©  are  therefore  of  the  opinion  4 hat  there  would 
be  no  liability  on  the  port  of  the  State  or  the  De partraont  of 
Penal  Institutions  under  the  circumstances  outlined  In  your 
letter* 


Very  truly  yours. 


GILGKRT  lAm 

Assistant  Attorney  General 


APPROVED 8 


ROY  ^icKI^fRlClf 

Attorney  General* 
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RESTAURANTS : City  Ordinance  governing  sanitary  conditions. 


Sep  teiufa  c r 14 1 1£>*>3 


Mr*  Joe  Myers, 

S nit  tion  Officer, 
Colu  .oi'  j &ic  ourl 

De  r irt 


^4^r~ 


e acknowledge  receipt  of  your  letter  -s  folio  si 

n Enclosed  you  will  find  tentative 
ordinance  for  controlling  the  sanitation 
of  restaurants  which  we,  of  the  he  1th 
dep  rtraent , propose  to  make  recommendation# 
to  the  City  Council  for  its  doption*  How- 
ever, we  would  like  to  hve  your  decision 
ao  to  tne  legality  of  such  an  ordinance 
in  n taiid  class  city  before  we  carry  the 
m ttes  furthe  r • " 


sewep  1 sections  of  our  statutes  confer  police 


pOWeiB  • 


Th, t cities  of  the  third  class  n ve  tne  power  to 


re  ul . te  by  or  . inane e any  b iciness  which  has  to  no  with  tne 


health  of  tne  inhbi > ante  there  can  oe  no  doubt.  Section 
680  h.  S*  192&> reads  as  follows* 

"The  r. my  or  and  council  of  each  city 
governed  by  this  article  shall  have  cars, 
management  and  control  of  the  city  and  its 
finance*  ?nd  shall  have  power  to  euact  and 
ordain  any  and  all  or  din  nces  not  repugnant 
to  tne  constit  ..t  Lon  and  laws  of  tills  et  te, 
and  such  as  they  snail  deem  expedient  for 
the  good  government  of  the  city,  the  preser- 
vation of  peace  *nd  good  older,  the  benefit 
of  tr  e «nd  co  meree,  and  he  1th  of  the 
inn  ,lw  .nts  thereof.” 

Section  6811  U.  S*  1029,  reads  thu  * 


: r*  Joe  yeas  2m 


"Tf»  City  Council  en».  11  have  iiowoi*,  by 
' ■ 6*  ® 1 S .....  ll  - " * 


iue  Inh  .bjtunta  of  tao  city  by  any  osaourw 
to  ic jul-te,  suppress  or  .-.bote,  etc*" 


The  power  to  suppress  o bate  In  E3  id  section  6811 


bu  r j oust  30  onuntor >.  t*.d  In  c-  id  section* 

In  ha v icon  v*  Mil,  36  . . ( d)  1*  e*,  94S,  our 

.up  10:  e Court  auidt 


"tcvcral  sect lone  of  our  stnt  .tc'Q  confer 
police  powers*  diction  G311,  h*  3*  of  Mo*  I;-  ..  , 
ix-ert#  cities  of  th©  third  cl.  so  p©??er  * to 
ul.it©  or  p • c tying  on  of  %i\y 

b^olnecb  which  may  be  Oangc one  or  detriments  L 
to  the  public  health*  and  by  section  6803  (hupi  } 
to  pass  ordinance©  ’for  the  good  government  of 
the  city,  the  pi  e©crvatj.on  of  peace  find  good 
order,  the  benefit  of  trade  and  so.  meres,  fend 
toe  ha  1 til  of  the  jnhaui tout#  tfhercflf,  »w  eh 
other  ordiv  nee  , r tea  and  r ^iilr  t:Lone  an  r-  y b*j 
C r cd  necessary  to  cany  such  powers  Into  © fleet* 1 

fn  Hay©  v*  ••‘opt  *r  <lui.  t,  863  to*  1*  a*  M,  our  upion© 


Court  sftidt 


Bat  the  vice  moot  important  in  thie  on.iuucc 
is  its  general  scheme  by  uaioh  the  city  council 
places  its  p .rent  il  : . nh  upon  the  inters ste  of 
t ;C  people  of  the  city  tilth  tho  r^nlfest  1m.  cation 
of  gatherin  ' to  Its  if  the  uiiuefled  and  arbitrary 
power  to  dstermlns  -ho  shall  h ve  the  special 
privileges!  erectin’  built-in  s of  corah  s tibia 
s;;  tori. .1  In  tUsui  reas,  ana  t?..o  eitall  be  cniev, 
without  bein’  entit-.eu  co  the  cou  to  ay  of 
j OflBon*  this  c-nnct  uo  done* 1 

In  Llfchart  v*  hurray,  166  I d*  304,  t.«©  up  re;  >e  Court 
of  Indiana  ecidi 

’If  an  or  din  nee  upon  its  face  recti-  to  the 
right  of  dominion  which  the  oi  iter  ni  ht  otuoj- 
v/ieo  exorcise  * ithout  u«  tion,  not  according 
to  any  uniform  rule,  a t ao  ne  to  :>.iho  tltft  ab- 
solute en«'oymoitt  of  hie  .wn  depend©  t upon  tho 
arbitrary  will  of  tue  city  at hoi itlcc,  it  ie 
Invalid  because  it  TriX©  to  furnish  « anil**;-:.! 


';£•  Jos  yere  #3 


rule  of  action  and  leave©  ‘die  ri  :ht  of 
property  «rub^<  ct-  to  the  ■ ill  of  each 
authorities,  who  may  exorcise  it  so  as 
to  ( live  exclusive  profits  or  pi  ivilt\;es 
to  p.  rticul  r persons." 

In  the  case  of  3t.  Louis  v.  Hu;  sell,  116  o*  L48- 

257,  the  Court  ..eld  a*.  uiin  ; ce  invalid* 

"For  the  * eason  that  by  its  p ovlsions 
one  citizen  is  jca  :r>;  ttc- . to  er^wt  a livery 
stable  in  ; certain  locality  by  obt-  inin,: : 
tug  written  _co ns  eat  of  it ig.  owners  of  on*- hi-. If 
t .e  round  in  the  block,  while  another  of  like 
;crit  v*  uld  not  oe  permitted  to  ao  co  for 
want  of  consent*" 

In  3. rthet  v.  Mew  Orleans,  24  Feu.  63,  in  which  an 

# 

ordinance  of  New  Orleans  wa  ielu  inv«  lid  which  mde  it  unlawful 
to  iarinu-  in  u slaughter  ha  cfi. 

" .fa  M& 

CQua.il  of  the  City  of  Lew  Or lcnr.g . ' 

In  State  v.  I1ahn<  r,  43  la.  Ann. 496,  in  Wuich  an 
ordinance  forbidding  the  keo  >ing  of  more  t nan  two  cows  by  .ny 
person  Ithin  certain  p escribed  limits  in  the  . ity  witno  a 
permit  from  the  i It;/  oyu  cil  was  eld  void* 

In  . .iclnond  v.  Dudley,  129  Ind#  112,  in  which  an 
ordinance  forbidding  t..c  storing  of  infl  mi nble  or  explosive 
oils  iv it  in  t .e  li  its  of  the  city  of  ienraonci  wit  tuo  toe 
.jcrrai ssion  t the  com  on  council  was  .eld  void. 

In  State  v*  Dubai  ry,  44  L-  . nn.  1117,  in  which  an 
oiuia  .nee  of  the  city  of  hew  Orleans  was  helu  void  be  can  e it 
jrohioited  the  setting  up  of  ny  pi ivate  market  without  permission 
af-t.„.g..,c  I- ty . SSmtSHs. 


In  case  of  Kc  ton  v.  Belger , 1a3  Maso*,  598,  an 


f1r*  .Too  My 01*0 


ordia  oe  .>©*  aittin;  tko  3oa  a of  lucrtaan  to  exerci  0 their 
dice*  ot ion  in  yr.  ntiu  • or  regu^i.;.’  .emit©  for  ti.e  erection  of 
D llhin  "a  wit  1 In  the  fire  limit®  w 1 eld  i valid* 

Tn  er  e of  'tote  v*  ' onont,  110  • r*  SQ0»lHt  an 

orclir.  : ce  forbid. In*;  the  oroction  of  « b-  Udin,*  in  t be  city  of 
GbvillOp  without  irst  !v_»vinc  Q .11  mi  to  the  alueitxwi  . -nd  out-  ii.tr.. 
uomlcclon  for  .that  000 y vno  .*©!£  v ia* 

All  the  ftbove  cnoce  wore  c e lded  iyon  principal® , a 3 
in  - lkii.rt  v*  urrey  ( uua).  f-.oy  were  ..elf  nncori3t.it  t onal 
tine,  vole  beernio o t.ey  failed  to  ..tin lab  a uaifom  i*ule  of  action 
and  1 avoG  the  right  of  pa’ opart/  eubject  to  the  despotic  till  of 
aide--  on  v.  o rx.y  exercise  it  to  no  to  give  exclusive  prof  .to  or 
rivile  cg  to  p rticul  r >©roono# 

Bowp  with  refc.  erce  to  yo  x p*  oposed  ordl.  acop  our 
co'  cl  ic  or  is  that  'eetione  II  and  IX  wor  ld  render  ti*e  o dir. -nee 
void  because  it  lo  not  within  tins  1 gialntlve  poo  ere  uelc  Tated  to 

cities  of  the  third  claes*  by  oar  etc  Lutes | bteau  o it  vj  uld  violate 

* 

the  fund  nontt  l prlncip  1 inherent  ill  our  constitution  1 y tea  # 
t w en  a launlvipel  corporation  0 eke  by  ordinance  to  restrict 
for  tae  p bile  good,  the  righto  of  individual*  other  : o incident 
to  the  owncroniy  of  property p it  racist  u 00  by  r lo  a ypllen  ,le 
to  all  like  undo;  the  aa  e c rcncnetcncee  an  e -.nnot  ,c  hie 

®*V  oy  ient  of  bio  own  ue^end  u.xm  the  rbiti  .rv  w^ll  ov*, 

at  ,ifta  muteV  ikXa&aiLi \*eir  oauAt^tjuL  itt&Vi  &£j,c&z* 

w ieh  a u te  to  elo(;:  tion  of  tue  legislative  powo-  of  the  ity 
to  tae  iO .-alth  officer* 


Ihe  author itieo,  a©  c i4«ve  ti  led  to  poi  vt  out  boYe* 


r«  Joe  '/bib  . » j # 


cle  x ly  hold  t.  t n onli  ince  of  i s.tc  kind  v;  . ich  ?*$  t e ti>o 

out  -1  In  ■ of  0T  JU^i.JeSCA  e ore  ii Bite  in  tn©  o enin,: 

# -nu  co  pctitse*  Trisiriesc,  ic  void  * s r ^i«cr Mftitioa  >ev  een 

lrulviovrU;  of  ^ nielpelit;/  with  >ec*  to  the  .&«  of  »<air 

•roperty  ere  foe  co*:  <*©t  of  their  T>  sin*  « 

Inv  o e of  nv  taon  v*  ill  ( upm . ) the  q a t o i • 

"*n  orei  nee  c efclnf:  to  ray  lota  el  tig  e 

in  t.ic  1 : trial  po'r.uuct  oi  t eir  uunlneo  n .et 
s Aeeit’y  rvsl'-c  «s'x'  con-Jltiono  to  bo  oher  .vm. 

in  »tcii  proparty  w h .sines  ae  t..at  11  tici-.c.ie 

;lik©  m .y  co.  ply  with  them,  nd  m st  not  exorcise 
er  create  03  permit  the  pore,  t nity  for  the  e c jtxi  pg 
tUtiix..;  u&  [item  •» 

citizens  so  applying i ot.:>r  iee  awe  . or  .in.  c will 

be  voi  fid  vJnt  live  of  rtiele  TV,  Cl  -..ae  G of 

• tion  S3  of  the  Com; ti i t on  of  ft  1 sotr.. ri • ** 

e very  mneu  i.e,;r.t  t.it  .c;  :u  v©  been  oeluy  <•  in  it;  < ivliv 

thi.-  opinion  © .rlier,  Gut  your  re**  eat  cane  at  one 'of  the  very 
hitsi.  st  S‘  ».onc  this  office  h;  . 


Y vac  very  truly, 


Ar?.,,V  a 


A©;  irt  nt  A f to l ey 


"•  m j 1 • 


AttOi ney  lener&l* 


r UR"  TY  BONDS! 


Executed  to  Athletic  .Commission  -nay  or  may  not 
be  cancelled  at  the  mere  nleasure  of  th^  Co^misrlon 


1 / 


r.  . i . ?undorff 
Secretary 

At  iiletlc  Comnisel on  of  the 

State  of  *i»rourt 
Casrville,  lieo;ri 


Pear  'r . under ff  j 

Ttair  is  t acknowledge  your  letter  which  reads  up 

follows i 


**  ill  you  oleaee  supply  thiB  office  with 
a written  opinion  is  to  whether  or  not 
surety  bonds  executed  prior  to  r>>ne  30, 
1933,  can  be  canceled  it  the  bteeeure  of 

the  com  is  el  oat 

You  will  remember  going  over  this  matter 
with  me  some  time  ago.  e would  like  to 
have  a written  opinio*  for  this  office,  as 
we  desire  to  write  the  bonds  in  a differ- 
ent company.* 


I. 


Section  129*8,  H.  ' . ! . 19B9,  provides  as  followrj 

4*CH  SATIS  J ATaLfTIC  CO^ISSI  .—That 

immediately  upon  t is  chapter  broom  ng 
effective,  the  governor  of  the  etate 
of  'iasourl  by  and  with  the  auvlce  and 
consent  of  the  senate,  shall  aupoint 
two  membo  e,  not  more  than  one  of  whoa 
shall  belong  to  the  sane  political 
party,  who,  together  with  the  athletic 


*r.  R.  . i-ndorff 


ct.  87,  1935 
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tilreetar  of  the  university  of  Missouri* 
shall  constitute  the  athletic  cobles  ion 
of  the  rtit.e  of  Missouri,  and  shall  have 
rueh  cowers  and  duties  as  hereinafter  set 
forth.  The  athletic  director  of  the  wilvar* 
pity  of  *lesoTirl  shall  be  ex  officio  chair  nan 
of  said  eomalsslan,  In  addition  t > hla 
present  duties.  The  other  two  member a of  the 
commission  shall  h Id  office  at  the  pleasure 
of  the  governor.  Fvnry  eov"issianer  shall 
serve  as  such  without  salary," 

faction  1C999,  R • f.  *o.  1 <89,  among  other  t In  st 

orovldeet 

"That  the  athletic  commies lo-  of  the  st«te 
of  Missouri  shall  have  general  charge  and 
supervision  of  all  boxing,  sparring  and 
wrstllng  exhibitions  held  In  the  State  of 
Missouri,  and  It  shall  have  the  power,  and 
It  shall  be  its  duty:  First*  to  nake  and 
publish  rul  f *n<J  regulations  governing 
In  ev  ry  particular  the  con  net  of  boxing, 
sparring  and  wrestling,  exhibitions,  the  time 
and  place  thereof,  and  tre  prices  char  ed 
for  admission  thereto,  feoond,  to  accept 
ap  llcatl or  for  and  Issue  licenses  to  any 
etc,  *****  Third,  to  collect  fees  for 
such  license  of  ten  dollars  ($10.00)  for 
every  license  Issued  etc*  *****♦*»" 


II. 

Thus  It  is  th«  duty  of  the  athletic  Comnl  scion,  among 
other  things,  to  mai<e  and  publish  rul*s  and  regulations  governing 
boxing,  sparring  anti  wr  stllng  exhibitions,  and  further,  to  collect 
a license  fee  of  ten  dollars*  In  pursuance  to  the  above  statute 
t»  e Athletic  Coimlssio^  published  rules  and  regulations  overling 
boxing  and  wr  stllng  exhibitions  and  ref erring  to  them,  on  pe  e 
6,  the  following  is  f ond : 

"The  tom  - lesion  will  Issue  annual  licenses 
as  provided  b;  law*  ^iach  an  Heat  Ion  for 
a license  shall  be  accompanied  by  a fee 
of  MO.  In  addition,  eac  application 
mist  be  accompanied  b a fee  of  *10  In 


'r.  R • r.  'undorff 


s- 


Ort.  27,  1933 


pa.  nent  or  premium  of  £1000  bond  requir- 
ed by  the  Covnlsei  on#  If  the  license  le 
an  lied  for  alter  the  beginning  of  the 
fiscal  year,  bond  premium  will  be  computed 
on  quarterly  basis*  ac  sueh  license 
shall  design  te  the  usual  nlaee  where  sueh 
exhibitions  are  to  be  held*" 

\nd  further,  pa-.e  B, 

"No  license  shall  be  granted  unless  the 
licensee  has  executed  a surety  bond  In 
the  Sum  of  not  less  than  one  thousand 
dollars  ( 1000),  In  whleh  the  surety  la 
a bonding  comoany  authorised  t do  busi- 
ness In  M'saonrl,  the  bond  to  be  approved 
by  the  Cowls  s Ion , eon  It  lotted  on  the  faith- 
ful compliance  by  the  licensee  with  the 
provisions  of  this  act,  the  rules  and  regu- 
lations of  the  Co**  <i iso  Ion,  and  sueh  other 
lavs  of  the  state  as  may  be  applicable  to 
anytnlng  done  b the  licensee  In  pursuance 
of  the  license," 

Kef erring  to  the  rules  and  regulations,  supra,  it  will 
be  noted  that  (1^  each  licensee  is  required  to  give  a rurety 
bond  which  expires  at  the  end  of  the  fiscal  year,  (2)  the  pre- 
mium of  the  bond  la  ten  dollars  or  the  proportionate  part  there- 
of, depending  on  tie  Issued,  (3)  It  ust  oe  a surety  bond  in 
which  the  etirety  le  a bond  ng  company  authorized  to  do  business 
In  the  St  te  of  Wlasourl,  and  (4)  that  It  is  conditioned  on  the 
faithful  cornel  lance  by  the  licensee  with  the  provisions  of  the 
statute  etc. 

<\e  stated  In  ibert  v.  DMrcy,  £48  o.  617,  1,  c.  660.* 

m\  surety  Is  slmoly  one  no  Is  bound  for 
a debt  of  another#* 

So,  to  Insure  th©  faithful  compliance  by  licensee  with  the  pro- 
vj clone  of  the  statutes  and  rules  and  regulations,  the  .thistle 
Commission  requires  a surety  bond* 


III. 

If  the  surety  bonds  do  not  meet  the  require Tents  of  the 
provisions  of  the  rules  and  regulations,  supra,  then  the  present 
Commission  would  have  the  right  and  a ’thority  to  require  a bond 
that  does  comply  therewith. 


'Jr*  R.  c*  -ndorff 


4 
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It  Is  otir  opinion  that  a surety  bend  nay  be?  cancelled 
by  the  Consular  loo  if  It  does  not  aeet  the  requirements  of  the  ru  os 
and  regulations  relating  thereto,  or  the  Com  lesion  may  require 
a new  surety  bond  to  be  given  th  t con fora » thereto.  However, 
the  cancell 5 ng  of  a surety  Dond  by  the  Co-roi salon,  that  fleets 
the  requirements  of  the  rules  and  regulations  In  all  rosoeets,  on 
t e mere  whim  or  at  the  pleasure  of  the  Cosnlrsi  on,  exceeds  the 
authority  of  the  Commission. 


Your®  very  truly. 


Jaaee  L.  horn doe tel 
Assistant  Attorney-  : neral . 


APPROVED: 

::Y  ’c  * 'iTTR  ICK 

Attorney-  ^neral . 


JUit'Q 


Automobiles: 


t 


1,  Dealer  resident  of  Missouri 
running  cars  from  another 
state  in  Missouri  to  negotiate 
sales  must  use  Missouri  dealers 
licenses  on  them, 

2,  Dealer  may  not  use  dealers 
licenses  for  private  purposes 
and  pleasure. 


November  14,  1933, 


Mr.  Robert  L,  Murphy 
Prosecuting  Attorney 
Unlonville,  Missouri. 

Dear  Mr.  Murphy: 


We  have  your  letter  of  September  15,  1933,  in  which  is  con- 
tained a request  for  an  opinion  as  follows: 


"We  have  a very  troublesome  problem  here  in  my  County 
in  regard  to  the  use  of  automobile  dealers  licensee  of 
another  state  by  a resident  of  this  state  who  purports  to 
be  a representative  of  a motor  company  whose  place  of  business 
is  in  another  state. 


The  specific  case  thtt  I would  like  to  have  the 
opinion  of  your  department  is  thia.  A man  living  here  in 
Unlonville  has  a garage  here  and  is  a dealer  in  used  cars. 

He  has  a place  of  business  here  in  Unlonville  and  he  has 
purchased  Missouri  dealer's  licenses.  He  claims  that  he 
represents  a motor  company  whose  place  of  business  is  in 
Chariton,  Iowa.  This  man  frequently  brings  cars  from 
this  place  in  Charlton,  Iowa,  to  Unlonville  and  vicinity  to 
sell  them.  Most  of  them  are  used  oars,  and  the  law  in  Iowa 
is,  as  I understand  it  that  when  a licensed  vehicle  is  sold 
the  license  goes  with  the  oar.  So  apparently  both  the 
license  and  the  oar  belongs  to  the  Iowa  dealer.  This  man 
here  in  Unlonville  brings  those  used  oars  here  to  Unlonville 
and  runs  them  on  the  Iowa  licenses,  and  his  justification  for 
doing  ao  is  that  they  serve  the  seme  purpose  as  a dealer's 
lloense,  end  in  fact  that  they  are  dealer's  tags  because  in 
Iowa  dealer's  licenses  are  used  only  on  new  care.  He  Justifies 
his  use  of  the  Iowe  licenses  on  the  grounds  that  he  is  a repre- 
sentative of  the  Iowa  firm. 

# 

Is  this  proper  where  the  man  hae  a place  of  business  in 
Missouri.  I wish  to  call  your  attention  to  paragraph  (a) 
of  Section  7764  Revised  Statutes  of  Missouri  1929  which  states 
in  part  "All  manufacturers  end  dealers  shall.  Instead  of 
registering  each  motor  vehicle  manufactured  or  dealt  in,  make 
application  upon  a blank  to  be  fufnished  by  the  commissioner 
for  all  the  motor  vehicles  owned  or  controlled  by  such  manu- 
facturer or  dealer." 


What  la  the  opinion  of  your  department  aa  to  the  mean* 
lng  of  the  phrase  underlined  above?  It  would  seem  to  me 
thet  it  would  require  this  man  to  use  Missouri  dealer's  tags 
on  the  cars  that  he  brings  down  here  while  he  Is  using  them 
for  demonstration  purposes  or  otherwise* 

This  same  Individual  has  given  us  quits  a lot  of 
trouble  by  using  his  Missouri  dealer's  licenses  for 
private  purposes  end  for  pleasure.  He  drives  a oar 
ell  the  time  and  has  nsvsr  purohased  Individual  lloense 
plates.  When  confronted  with  this  faot  he  olalme  that  he 
1s  alwaye  looking  for  prospeots,  and  that  aa  ha  does  not 
keep  any  motor  vehicle  for  any  length  of  time  that  it  would 
be  a hardship  on  him  es  It  would  require  that  he  be  oontlnual- 
ly  transferring  license  pistes.  Of  course  there  is  no  merit 
In  this  claim  and  we  are  requiring  him  to  buy  Individual 
lloense  plates  for  his  personal  use.  Does  this  meet  with  the 
approval  of  your  department? 

Will  you  please  give  me  your  opinion  on  this  matter  et 
your  very  earliest  opportunity,  as  I have  a case  pending 
against  thle  individual  for  operating  a motor  vehlole  with 
Improper  lloense  pletes  and  would  like  to  have  your  advice 
before  proceeding  with  It, 

Thanking  you  In  advance,  I am" 


Section  7764  R.  S.  Mo.,  1989,  Art.  1,  Ch.  41,  provides  Is 
pert  as  follows: 

"See.  7764.  Registration  of  manufacturer  a and  deal ere. - 
(a)  All  manufacturers  and  dealers  shell,  instead  of  regis- 
tering each  motor  vehicle  manufactured  or  dealt  In,  make 
application  upon  a blank  to  be  furnliied  by  the  commissioner 
for ‘distinctive  number  for  all  the  motor  vehicles  owned 
or  controlled  by  such  manufacturer  or  dealer,  said  applica- 
tion to  'coni  a in : eto.  eto." 

Section  7758  R.  S.  Mo.,  1929,  Art.  1,  Ch,  41,  provides  In 
part  as  follows: 

"Sec.  7758.  Application  of  law. -This  article  Bhell  be 
exclusively  controlling  on  the  registration,  regulation, 
operation,  ownership  and  sale  of  motor  vehicles,  their  use 
on  the  public  hi#iwaya,  eto." 
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Section  7759  R.  S.  Mo.,  19 P.9,  Art,  1,  Ch.  41,  provides  in 


part  as  follows: 

"See.  7759.  Definitions,-  +***  ’Dealer. 1 Any  person, 
firm,  corporation,  association,  agent  or  sub-agent  engaged 
in  the  sale  or  exchange  of  new,  used  or  reconstructed  motor 
vehicles  or  trailers, " 

We  can  find  no  decision  to  fit  this  particular  situation 
but,  construing  the  shove  statutory  sections  together,  we  ere  dearly 
of  the  opinion  that  the  man  referred  to  in  your  letter  being  a dealer 
must  use  Missouri  dealers  licenses  on  all  oars  "owned  or  controlled" 
by  him  when  he  drives  said  cars  in  the  furtherance  of  his  sales  promo- 
tions . The  language  of  Section  7764  is  perfectly  plain  and  unambiguous. 
Nowhere  in  the  article,  entitled  Regulations  and  License  Fees,  is  there 
any  provision  allowing  a resident  dealer  to  use  the  licenses  of  another 
stats  on  cars  owned  or  controlled  by  him;  end  since  by  Section  7758  aaid 
article  is  made  exclusively  controlling  in  such  matters  of  registration 
there  la  no  room  for  any  other  const root ion.  The  dealer  In  this  case 
is  a resident  of  Missouri  and  must  he  bound  by  our  statutes.  Whatever 
connections  he  may  have  with  any  Iowa  firm  cannot  affect  his  own  status 
if  es  you  have  stated,  he  himself  controls  the  care  for  the  purpose  of 
Bailing  them  as  a dealer  in  Missouri. 

As  to  the  further  question  of  whether  a dealer  may  use  his 
dealers  licenses  on  a oar  driven  by  him  for  private  purposes  or 
pleasure,  although  we  can  find  no  decision  in  point,  we  are  of  the 
opinion  that  he  can  not. 

Section  7764  R.  S.  Mo.,  1929,  Art.  1,  Ch.  41,  provides  in 
part  as  follows: 

"(b)  Fees  and  pistes  for  manufacturers  and  dealers:  On 
the  payment  of  a registration  fea  of  $21.00  there  shall  be 
assigned  to  such  manufactuier  or  dealer  a certificate  of 
registration  in  such  form  as  the  eommi asi  oner  shall  pre- 
scribe, and  two  sets  of  number  plates  bearing  such  number. 

As  many  duplicate  sets  of  number  plates  as  may  br  desired 
may  be  obtained  upon  the  payment  of  a fee  of  §1CU50  for 
each  duplicate  set. 

(*}  Display  of  duplicate  number  plates:  Such  duplicate 
number  plates  may  be  displayed  on  any  motor  vehicle  used  in 
the  business  of  the  manufacturer  or  dealer,  but  shall  not  be 
displayed  on  any  motor  vehicle  or  trailer  used  for  the  private 
purposes  of  any  such  manufacturer,  dealer  or  their  employees, 
or  on  any  motor  vehicle  or  trailer  hired  or  loaned  to  others.” 

From  a reeding  of  the  above  sub-ssotlons  in  connection  with 
sub- section  (a)  of  Seotlon  7764  quoted  earlier  in  this  opinion,  it 
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la  obvious  that  the  legislative  Intent  was  that  dealers  lloenses  could 
only  he  displayed  on  automobiles  used  in  business,  Seotlon  7764 
applies  to  dealers  only  as  dealers  In  business.  A dealer  In  his 
private  life  Is  of  oourse  aubjeot  to  the  registration  laws  applicable 
to  the  average  Individual  and  must  obtain  his  lioense  according  to 
Section  7761  R.  S.  Mo.,  1929,  which  for  the  purposes  of  this  opinion 
we  need  not  set  out  here.  To  construe  the  law  in  any  other  way  would 
have  the  effeot  of  placing  dealers  In  a special  class  for  ell  pur- 
poses, public  as  well  as  private,  and  such  was  obviously  not  the 
legislative  Intent.  The  books  abound  with  cases  holding  that  where 
possible  effect  must  be  given  to  the  legislative  intent  hence  our  view 
of  the  present  situation. 


Very  truly  yours, 


Charles  ti.  Howell,  Jr., 
Assistant  Attorney  General. 


Approved: 


Attorney  General' 


CCUSfTES: 

pebfTY  HJDC^t  LAW: 
^PLMDGibG  Or  WAHB.  TS: 


Under  Section  12184a,  Laws  of  Missouri  1933  i 
page  358,  County  Conr iaay  not  issue  warrants 
-now  or  in  the  future  pay  back  indebtedness 
and  pool  and  pledge  them  under  said  Section:  - 
the  Section  only  applies'  to  warrants  already 
issued  and  outstanding;  such  construction  com- 
pelled by  provisions  of  County  Budget  Act. 


Judge  C.  E.  Murfin, 

Hartshorn,  Missouri. 

Dear  Sir: 

We  are 

inquire  as  foil  owe: 

"I  8B  writing  you  in  regard  section  iGaas**..,. 

Laws  of  Missouri, 

Does  thus  Section  give  the  ffcunty  ®ourt  authority 
to  twsue  warrants  to  pay  back  indebtedness  and  eel! 
those  warrants  to  some  corporation  or  individual 
and  start  a sinking  fund  to  take  up  the  warrants 
in  future  years  as  money  comes  into  the  treasury 
for  that  purpose?11 

Section  18184a*  Law*  of  Ui  scour i 1933,  page  358,  provides 
as  follows : 


* County  warrants  issued  under  the  author  ity  of 
Article  8,  Chapter  85,  H,  8.  Mo.  1929,  issued  to 
pay  any  legal  indebtedness  of  a county  may  be 
pooled  by  the  holder*  thereof  and  assigned  to  such 
county  and  be  pledged  by  the  county  court  to  any 
corporation,  commission  or  agency  created  or  author  iced 
by  Congress  or  the  State  of  Missouri  to  accept  a pledge 
of  such  warrants  and  the  county  court  is  authorised  to 

rsst*  %i  sssfisis  isns^tss.^ 

rules  and/or  regulations  of  away  euoh  corporation, 
coamlssion  or  agency.  Upon  a pledge  of  any  such 
warrants  ae  by  this  act  author iced,  funds  available 
or  to  be  avail  able  shall  be  segregated  and  set  apart 
for  the  redemption  of  such  warrants  and  interest  thereon 
from  the  terms  of  such  pledge  in  the  same  acinar  as  if 
said  warrants  had  been  sold,  and  the  lien  of  such 
pledged  warrants  and  interest  thereon  shall  be-  enforced 
in  the  same  manner  as  provided  in  this  article  for 
warrants  sold.  Funds  derived  from  a pledge  of  any  such 
warrants  shall  be  deposited,  accounted  for  and  paid  to 
parties  so  pooling  them  in  the  same  manner  as  if  such 
warrants  had  been  sold  or  as  may  be  provided  by  the 
requirements,  ruls#  and/or  regulations  of  the  corporation, 
commission  or  agency  accepting  & pledge  of  such  warrants 
and  advancing  funds  thereon.* 


JNadgs  9.  ft.  Unmf. 


1938, 


The  above  seat  ion  was  passed  by  tbs  Legislature  in  1933  sad 
contained  an  emergency  clause  which  made  it  become  effective  as 
soon  as  approved  by  tbs  Governor.  It  was  approved  by  the  Governor 
©a  May  8,  1933',  . At  tbs  same  session  of  the  Legislature  there 
was  passed  what  is  knows  as  the  County  Budget  Law,  found  in  Laws 
of  Missouri  1933,  pages  340-351.  The  County  Budget  Law  did  not 
go  into  offset  until  July  34,  1933.  Both  were  passed  at  the  saws 
session  of  the  Legislature  and  the  County  Budget  Law,  being  of 
later  enactment  than  the  County  Warrant  hot,  must  be  deemed  to 
have  modified  or  repealed  the  County  Warrant  lot  to  eueh  an  extent 
as  they  are  irreconcilably  in  conflict. 

la  State  ex  rel.  v.  Crawford,  382  f.  f . 341 , M3,,  the  court 

sayss 

■The  general,  language  referred,  to  cannot  be  eonstrued 
to  destroy  specific  contrary  pro  vie  lone  in  the  later 
act,  nor  will  the  fact  that  the  two  acts  are-  passed 
at  the  ease  cession  prevent  the  later  from  repealing 
and  aodifytng  the  former  if  they  are  in  irreconcilable 
conflict.  When  teo  acts  in  pari  materia  are  passed 
at  the  ease  session,  they  are  to  be  eonstrued  so  that 
both  sen  stand,  if  reasonable  construction  will 
permit,  levertheless,  if  there  is  irreconcilable  repug* 
nancy,  tbs  later  act  prevails.  (Citations  omitted) . 
farther,  a special  set  is  not  to  be  held  repealed  by 
one  of  general  nature,  even  of  later'  enactment , in  the 
absence  of  negative  words,  or  unless  am  irreconcilable 
inconsistency  is  necessarily  raised.* 

4 review  of  these  two  acts  will  disclose  that  there  is  an 
irreconcilable  inconsistency,  we  Shall  not  attempt  to<f$ote  tbs 
entire  County  Budget  lot,  but  shall  point  out  such  provisions 
therein  as  seem  to  us  to  conflict  with  Section  13184a.  Section 
1 of  the  Act,  among  other  things,  provides* 

*♦  *The  County  Court  shall  classify  proposed  expendi- 
tures according  to  the  cl  ass  ifi  eat  ion  herein  provided 
and  priority  of  payment  shell  be  adequately  provided 
according  to  the  said  classification  and  such  priority 
shall  be-  sacredly  preserved.  * 


■The  court  shall  classify  proposed'  expenditure®  in  the 
following  order: 

Hass  1:  The  County  Court  shall  set  aside  and 
apportion  a sufficient  sum  to  ear©  for  insane  pauper 
patients  in  state  hospitals,  Hass  1 shall  be  the 
first  obligation  against  the  county  and  shill  have 
priority  of  payment  over-  all  other  classes. 

Class  Mm  Mat  the  county  court  shall  set  aside 
a sum  sufficient  to  pay  the  cost  of  elections  and  the 
cost  of  holding  circuit  court  in  the  county  where  such 


proper  claims  coming  under  this  class  shall  hare  prior- 
ity of  payment  oyer  all  except  class  1. 

In  estimating  the  amount  re on i red  in  class  3 the 
county  court  shall  set  aside  and  apportion  in  the  budget 
a sum  not  less  f or  even  years  then  the  sum  actually  ex- 
pended in  the  last  even  numbered  year  and  for  odd  years 
an  amount  not  less  than  the  amoOat  that  was  actually  ex- 
pended during  the  last  preceding  add  numbered  year. 

Glass  St  The  county  court  shall  next  set  aside  and 
apportion  the  amount  required,  if  any,  for  the  upkeep, 
repair  and  replacement  of  bridges  on  other  than  state 
h ighsays  { and  not  in  any  special  road  district)  which 
shall  constitute  the  third  obligation  of  the  county. 

Glass  4?  The  county  court  shall  next  set  aside 
the  amount  required  to  pay  the  salaries  of  all  county 
off  icers  where  the  same-  is  by  las  made  payable  out  of 
the  ordinary  revenue  of  the  county,  together  with  the 
estimated  amount  necessary  for  the  conduct  of  the 


for  in  preceding  classes. 

Glass  6:  After  having  provided  for  the  five 
classes  of  expenses  heretofore  specified,  the  county 
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la&fe  been  provided  for..  So  warrant  way  to#  issued  for 
say  expense  in  class  6 unless  there  is  an  actual  cash 
balance  in  the  county  treasury  to  pay  all  prior  class- 
es for  the  entire  current  year  and  also  any  warrant 
issued  on  Class  six.  Ho  expense  shall  Oe  allowed  under 
class  six  if  any  warrant  drawn  will  go  to  protest.  Pro- 
vided, however,  if  necessary  to  pay  dales  arising  in 
prior  closes  warrants  say  toe  drawn  on  anticipated 
funds  in  class  six  and  such  warrants  to  pay  prior  class 
claims  shall  be  treated  as  part  of  such  prior  funds. 

Nor  say  any  warrant  toe  drawn  or  any  obligation  be  in- 
curred in  class  six  until  all  outstanding  lawful  warrants 
for  prior  years  shall  have  been  paid,  the  court  shall 
show  bn  the  budget  estimate  the  purpose  for  which  any 
funds  anticipated  as  available  in  this  class  shall  toe 
used.'* 

Section  14,  among  other  things,  provides: 

"any  cash  surplus  at  the  end  of  any  fiscal  year  shall 
be  carried  forward  and  merged  with  the  revenue e of  the 
succeeding  year.  Payment  of  any  legal  unpaid  obliga- 
tions of  any  prior  year,  however,  shall  be  a first 
charge  in  the  budget  against  the  revenues  of  the  budget 
year;  provided  that  any  deficit  existing  at  the  end 
of  the  year  preceding  that  is  which  this  act  takes 
effect  way  toe  paid  over  a term  of  years,  or  in  such 
other  manner  as  the  county  court  may  determine. * 

Section  17  of  the  let  provides  a#  follow: 

"The  county  court  may  borrow  money  in  anticipation  of 
the  collection  of  taxes  for  the  current  fiscal  year. 

The  amount  of  such  loans  shall  at  no  time  exceed 
seventy-five  per  cent  of  the  estimated  collectible 
revenues  for  the  year  yet  uncollected,  and  shall  be  paid 
out  of  the  revenues  for  the  year'  in  which  made.  THe 
county  court  shall  determine  the  amount  and  terms  of 
such  loans." 

Section  30,  among  other  things , provides: 

"the  accounting  off ieer  shall  be  personally  liable  and 
liable  on  his  bond  for  the  amount  of  any  obligation 
incurred  toy  his  erroneous  certification  as  to  the 
sufficiency  of  an  appropriation  or  of  a cash  balance, 
or  for  any  warrant  drawn  when  there  is  not  a sufficient 
amount  unencumbered  in  the  appropriation  or  a sufficient 
unencumbered  cash  balance  in  the  fund  to  pay  the  same, 
or  for  the  payment  of  any  amount  not  legally  owing  toy 
the  county, * 

Under  the  bounty  Budget  Act  it  is  apparent  that  the.  purpose 
of  the  legislature  was  to  put  the  county  on  & balancedcasb  basis. 
The  let  in  Section  2 provides  how  proposed  expenditures  should 
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I#  classified  aM  their  order  of  payment.  The  expenses  of  the 
fount y axe  to  be  paid  according  to  the  way  they  are  classified 
and  In  no  other  way.  The  county  cosort  is  given  authority  to 
borrow  money  tip  to  seventy-fire  per  cent  of  the  estimated  collect* 
ible  revenues,  sad  any  warrant  la  forbidden  to  be  drawn  when  there 
is  not  a sufficient  amount  unencumbered  in  the  appropriation,  or 
a sufficient  unencumbered  cash  balance  in  the  fund  to  pay  it. 

Wader  Section  13184a,  the  warrants  issued  under  Article  8,  Chap- 
ter 85,  to  pay  any  legal  indebtedness  of  the  county  may  be  pooled 
by  the  holders  thereof  and  assigned  to  the  county  and  thereby 
pledged  by  the  county  to  some  agency  authorised  to  accept  the 
pledge,  and  the  funds  derived  from  the  pi  edge  are  to  be  turned 
ewer  to  the  persons  who  own 'the  warrant#  and  assigned  them  to. 
the  county.  The  section  further  provide#;  that  upon  any  pledge 
fund#  available  or  to  be  avail  able  shall  be  segregated  and  set 
apart  for  the  specific  purpose  of  redeeming  such  warrants. 

In  answer  to  your  inqu iry  these  two  acts,  which  more  or 
less  bwer-lap,  must  be  reconciled  and  must  be  construed  as  to 
give  effect  to  both,  if  possible.  Section  12184a  cannot  be  con- 
strued to  give  the  county  court  the  right  to  issue  warrants  when 
there  are  no  unencumbered  fund#  out  of  which  to  pay  them.  If  the 
a#t  be  construed  as  giving  the  county  court  the  right  now  and  in 
the  future  to  issue  warrants  when  there  is  not  a sufficient  unen- 
cumbered amount  in  the  appropriation,  #f  cash  balance  in  the 
fend  to  pay  them,  then  it  appears  to  us  that  this  act  is  in 
direct  conflict  with  the  County  budget  law.  The  County  Budget 
law  provides  as  to  how  the  expenditures  of  the  county  shall  be 
Classified  and  how  they  shall  be  paid.  In  Section  2,  class  6 
above  quoted,  it  provides  that  all  the  five  classes  above  shall 
be  taken  care  of  before  any  expenditure  is  made  under  class  8, 
and  that  outstanding  warrants  shall  be  paid  before  any  expenditure 
is  authorised  under  ela#»  8.  In  other  words , under  Section  2, 
outstanding  warrants  come  between  classes  5 and  6.  If,  under 
Section  12184a,  fund#  to  become  available  for  the  redemption  of 
such  warrants  could  be  segregated  and  used  only  for  that  purpose, 
such  policy  would  be  in  conflict  with  Section  2 of  the  Budget  Act* 

\ 

Sect ion  13184a  simply  provide#  the  method  for  the  county 
to  borrow  money  to  take  care  of  it#  out steading  warrants.  Sec- 
tion 17  above  provides  that  the  county  court  may  borrow  money 
at  no  time  to  exceed  seventy-five  per  cent  of  the  estimated  collect- 
ible revenues  for  the  year  yet  uncollected.  There  again  appears 
a conflict.  Under  Section  20  of  the  Scanty  Budget  Law  the  drawing 
«f  I warrant  when  there  is  not  suff  icient  Cash  balance  in  the  fund 
to  pay  the  earns  is  prohibited.  Such  section  is  in  conflict  with 
Section  12164a  as  applied  to  warrants  to  be  drawn  now  or  in  the 
future,  because  if  there  is  a sufficient  cash  balance  in  the  fund 
to  pay  the  warrant  then  there  would  be  no  necessity  of  issuing 
warrants,  pooling  them  and  pledging  the*  with  any  corporation  to 
obtain  fund#  with  which  to  pay  the*.  Viewing  the  two  statute# 
a#  a whole  we  arc  convinced  that  Section  12284a  cannot  be  construed 
as  to  give  the  county  court  authority  now  or  in  the  future  to 
issue  warrant#  for  pact  indebtedness  in  older  that  they  may  be 
pooled  and  pledged  to  some  comer  at  ion  authorised  to  accept  such 
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pledge.  In  order  to  reconcile  the  two  statutes  we  must  adopt 
ike  conclusion  that  Section  13184a  only  applies  to  legal  warrants 
which  are  outstanding  at  the  time  the  Act  became  effective. 

Legal  warrants  outstanding  at  the  time  the  Act  became 
effective  were  a claim  against  the  county  in  the  hands  of 
individuals.  The  Act  provides  that  they  may  be  pooled,  assigned 
to  the  county  and  pledged  by  the  county  to  some  corporation.  This 
act  of  pledging  on  the  part  of  the  county  does  not  increase  the 
county  indebtedness  in  any  respect,  but  only  changes  the  creditor 
of  the  county  from  the  individuals  who  pooled  them  to  the 
corporation  which  accepted  the  pledge.  So  far  as  the  county  is 
concerned,  it  is  in  the  same  relation  to  those  outstanding 
warrants  as  if  the  individuals  themselves  had  pooled  the  warrants 
and  assigned  them  to  some  corporation  and  the  corporation  had 
presented  them  for  payment  so  that  interest  would  start.  So 
far  we  deem  there  is  no  conflict  between  the  two  statutes  as 
applied  to  already  outstanding  warrants.  However,  when  those 
warrants  are  presented  for  payment  we  believe  that  they  must  be 
paid  according  to  the  provisions  of  the  County  Budget  Law,  tJnder 
Section  2 and  Section  5 of  the  Act  it  is  apparent  that  expendi- 
tures for  the  first  five  classes  must  be  taken  care  of  before 
outstanding  warrants  for  prior  years  can  be  paid.  Outstanding 
warrants  for  prior  years  must  be  paid  before  the  expenditures 
authorized  under  elaesS,  and  we  conclude  that  such  outstanding 
Warrant e for  prior  years  are  to  be  paid  under  the  County  Budget 
ACt  after  the  expenditures  of  class  5 have  been  met,  and  before 
any  expenditure  is  made  under  class  6. 

It  is  therefore  the  opinion  of  this  Department  that  in 
View  of  the  existence  of  the  County  Budget  Law  and  Section  13184a 
Sealing  with  county  finance  and  county  warrants  that  they  both 
must  be  construed  together  in  such  a way  as  to  give  effect  to 
both  of  them  if  possible;  that  under  Section  12184a  the  county 
©ouft  would  not  now  or  in  the  future  have  any  authority  to 
issue  warrants  to  pay  back  indebtedness  for  the  purpose  of  having 
the  warrants  pooled  and  pledged  to  a corporation;  that  Section 
13184a  must  be  construed  to  apply  only  to  legal  outstanding 
warrants  already  issued,  and  that  they  may  be  pooled  under  the 
authority  of  that  Section  notwithstanding  the  County  Budget  Law, 
but  that  when  such  warrants  are  presented,  for  payment  they  shall 
not  be  paid  until  the  first  five  Classes,  as  set  out  in  Sections 
2 and  S,  shall  have  been  paid;  that  the  outstanding  warrants  for 
prior  years  shall  be  paid  after  the  five  classes  have  been  paid, 
but  before  any  payment  is  made  under  class  6. 


Very  truly  yours. 


Attorney  General. 


IN  RE:  Maximum  amount  in  commissions  County  Collectors 
can  retain  as  compensation. 


April  12,  1933. 


FILED 


Hon.  Dan  K*  Nee, 
Prosecuting  Attorney, 
Greens  County, 
Springfield,  Missouri. 


Dear  Sir: 


Your  letter  requesting  an  opinion  reads  as  follows: 

"The  proposition  confronts  us  here  in  Greene  County 
as  to  the  amount  our  Collector  is  permitted  to  retain 
annually  as  salary  and  commissions. 

Under  Section  9935,  Revised  Statutes  of  Missouri,  1929, 
the  maximum  amount  which  he  may  retain  out  of  the  cur- 
rent collections,  is  $9,000.00.  Then,  Section  9969, 

Revised  Statutes  of  Missouri,  1929,  provides  that  he 
is  entitled  to  commissions  for  the  collection  of  del in- 
ouent  taxes. 

As  I am  informed  now,  the  commissions  which  he  is  to 
receive  from  delinquent  taxes,  in  addition  to  the 
regular  colloction  of  current  taxes,  will  exceed  con- 
siderably the  sum  of  $9, 000. 00. 

Now,  the  question  is,  is  he  entitled  to  retain  a maximum 
of  $9,000.00  from  the  commissions  on  delinquent  taxes 
and  the  commissions  on  current  taxes;  or  is  he  entitled 
to  $9,000.00  as  commission  on  current  taxes,  then  in 
addition  to  this  amount,  is  he  entitled  also  to  commissions 
on  further  collections  of  delinquent  taxes,  even  though 
the  total  amount  of  both  exceed  the  09,000.00  fixed  as 
the  maximum  under  Section  9935?" 

Section  9935  R.S.  of  Mo.,  1929  corresponds  to  Section  12927 
R.S.  of  Mo.,  1919,  and  Section  9069  R.S.  of  Jo. , 1929  corresponds  to 
Section  12959  R.S.  of  Mo.,  1919.  These  two  sections,  9935  and  9969 
in  the  revision  of  1929,  barring  slight  changes  which  are  immaterial 
for  the  purpose  of  determining  the  question  we  are  considering,  are 
identically  the  same  as  Sections  12927  and  12969  R.S.  of  Mo.,  1919. 

Your  letter  presents  the  question  whether  or  not  Section  9935 
R.S.  of  Mo.,  1929  fixes  the  maximum  compensation  County  Collectors 
may  receive.  The  question  you  present  involves  a construction  of 
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Sectlons  9935  and  9969  R.S.  of  Mo.  of  1929}  Seotlon  9935  R.S.  of 
Mo.,  1929  provides,  among  other  things,  as  follows: 

"The  collector  shall  receive  as  full  compensation 
for  his  services  in  collecting  the  revenue  except 
back  taxes,  the  following  commissions  and  no  more:  ***" 

Then  follows  fifteen  subdivisions  fixing  the  rates  of  commissions 
according  to  the  amounts  of  revenue  collected  In  the  respective 
counties  and  the  City  of  St.  LouIb.  The  pertinent  parts  of  sub- sec- 
tions XIV  and  XV  provide  as  follows: 

"XIV.  In  all  counties  or  oities  wherein  the  total 
amount  of  all  such  taxes  and  licenses  levied  for 
any  one  year  exceeds  two  million  dollars , the  col- 
lector of  revenue  shall  receive,  collect  and  retain 
as  full  compensation  for  his  services  for  collecting 
ull  revenues  and  other  dues  which  he  is  authorized 
to  collect  belonging  to  the  state,  school,  county 
and  city  the  following  commissions,  viz:  *** 

All  suoh  commissions  hereinbefore  enumerated  shall 
1)0  deduo  ted  and  retained  by  such  collector  out  of 
the  amounts  collected  for  state,  school,  county  and 
city,  respectively,  and  upon  settlement  with  such 
oolleotor  shall  be  oredlted  to  his  account  and  charged 
to  the  respective  revenue  accounts.  On  all  back 
taxes  and  all  other  delinquent  taxes,  he  shall  be 
allowed  a commission  of  two  per  cent.,  which  shall  be 
added  to  the  face  of  the  tax  bill  and  collected  from 
the  party  paying  such  tax  as  a penalty  in  the  same 
manner  as  other  penalties  are  collected  and  enforced. 

The  said  collector  shall  pay  all  salaries  and  other 
expenses  of  his  office  and  all  other  costs  of  collecting 
the  respective  revenues.  *** 

The  collector  shall  make  settlement  and  annually  on  the 
first  Monday  of  llarch.  and  at  the  expiration  of  his  torm 
of  off ico ■ with  the  proper  officer  of  the  city,  or  with 
the ’ coufTTy  court  of  the  county  for  all  commissions 
retained;  and  all  commissions  hereinbefore  allowed  shall 
be  computed  for  the  year  or  part  of  the  year  next  pre- 
ceding the  dates  of  suoh  settlement.  3a id  collector 
shall  present  for  allowance  proper  vouchers  for  all 
di sbursement s made  by  him  on  ac c oun t of  Val’ar  1 es  and 
expenses  of  Til  a office  and  other  costs  of  collecting  the 
revenue,  which  shall  ’be  allowed  to  him  as  against  the 
commissions  retained  by  him;  and  out  of  the  residue  of 
such  comml a si ons  in  hla  hands  after  deducting  the  amount 
of  such  vouchers  allowed  he  shall  be  allowed  and  authorized 
to  retain,  as  far  as  the  said  residua  of" such  o on aal salon s 
in  his  hands  will  permit,  a compensation  at  the  rate  "of 
ten  thousand  dollars  per  annum.  Should  suoh  residue  of 
commissions  be  less  than  sufficient  to  cover  the  above 
compensation,  then  the  entire  residue  shall  be  allowed 
to  him,  and  shall  be  in  full  payment  for  his  services.  *** 
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All  fees,  commissions  or  other  compensations  heretofore 
charged,  received  or  allowed  by  or  to  any  such  collector, 
as  compensation  for  his  services,  whether  under  or  by 
virtue  of  state  law  or  not,  are  hereby  abolished;  and 
suoh  collector  and  all  his  deputies  and  employes  are 
hereby  forbidden,  under  penal ty^of  f orf  e 1 1 ure  o f1  office 
to  c oil ec t VcSarge  or  receive,  directly  or  Indirectly, 
any  fees  or  commissions  in  the  nature  of  compensation, 
or  other  compensation  other  than  those  allowed  and 
authorized  by  this  section. 

XV.  For  the  purpose  of  enabling  the  state  auditor  to 
determine  the  compensation  of  the  collector  to  be  paid 
by  this  state,  it  is  hereby  made  the  duty  of  the  clerk 
of  the  county  court,  immediately  after  such  annual 
settlement  made  by  the  coll gc tor,  to  make  out  and  for- 
ward a statement  to  the  state  auditor,  under  the  seal 
of  the  court,  showing  the  aggregate  of  all  such  taxes 
and  licenses  levied  for  the  year  'for  which  such  settle- 
ment was  made,  including  therein  local,  special  and 
school  and  all  other  taxes;  provided,  that  no  collector 
shall  be  allowed  to  retain  over  nine  thousand  dollars' 
of  ooasii ssi~ons~"and  fees  Tn  any  one  year  except  as  pro- 
videfl  In  BubdivisTon'  fourteen  herein;  and  alT  fees 
and  commissions  corning  Into  the  hands  of  any  collector 
from  any  source  whatever  in  excess  of  nine  thousand 
dollars  except  as  provided  in  su&iLivlsion  fourteen, 
shall  to  paid  into  the  city,  county  and  state  treasuries 
in  proportion  to  the  amount  received  on  taxes  collected 
for  each;  ***" 

Section  9969  B.8.  of  Mo.,  1929,  reads  as  follows: 

"Fees  shall  be  allowed  for  services  rendered  under  the 
provisions  of  this  article  as  follows:  To  the  collector, 
except  in  *such  cities,  four  per  cent,  on  all  sums 
collected;  in  such  cities  two  per  cent,  on  all  sums 
collected— such  per  cant,  to  be  taxed  as  costs  and  col- 
lected from  the  party  redeeming.  To  the  county  clerk, 
for  making  the  "back  tax  book"  twenty- five  cents  per 
tract,  to  bo  taxed  os  costs  and  collected  from  the  party 
redeeming  such  tract.  To  the  circuit  clerk,  justice  of 
the  peace,  sheriff  and  printer,  such  fees  a3  are  allowed 
by  law  for  like  services  in  civil  cases,  which  3hall  be 
taxed  as  costs  in  the  case;  provided,  that  in  no  case 
shall  the  state,  county  or  oity  be  liable  for  any  such 
costs,  nor  shall  the  county  court  or  state  auditor  allow 
any  claim  for  any  oosts  incurred  by  the  provisions  of  this 
article. " 
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The  legal  history  of  these  two  sections  shows  Section  9969 
R.S.  of  Mo.,  1929  was  first  put  on  the  statute  books  April  12,  1877, 
and  was  then,  as  now,  applicable  to  hack  and  delinquent  taxes,  and 
Section  11  of  the  Act  read  in  part  as  follows: 

"Fees  shall  he  allowed  for  services  rendered  under 
the  provisions  of  this  act,  as  follows:  To  the 
collector,  except  in  the  city  of  St.  Louis,  four 
per  centum  on  all  sums  collected;  in  the  city  of 
St.  Louis  two  per  centum  on  all  3ums  collected,  such 
per  centum  to  be  taxed  as  costs,  and  collected  from 
the  party  redeeming.” 

We  find  Section  9935  R.S.  of  Mo.,  1929,  was  enacted  May  9, 

1879  (See  Session  Laws  of  Missouri,  1879,  p.  92)  as  an  amendment  to 
an  Act  regulating  the  fees  of  collectors  passed  May  2,  1877  (See  Session 
Laws  of  Mo.,  1877,  p.  253).  The  Act  of  1879  contained  two  sections 
and  the  first  section  contained  only  thirteen  subdivisions  and  the 
same  proviso  as  occurs  in  subdivision  XV  of  Section  9935  R.S.  of  Mo., 
1929;  and  subdivision  13  of  1879  referred  to  subdivision  XII  thereof 
for  the  exception  mentioned  in  subdivision  XV  of  Section  9935,  R.S.  of 
Mo.,  1929.  Two  new  subdivisions  have  by  amendments  through  the  years 
been  added  to  what  is  now  Section  9935,  Chapter  59,  R.S.  of  MO.,  1929. 
This  Act  of  1877  was  a general  law  applicable  to  each  county  in  the 
state  and  the  city  of  St.  Louis  and  allowed  the  Collector  the  commis- 
sion named  therein.  Subdivision  12  of  the  Act  of  1873  appears  now  as 
subdivision  XV  of  Section  9935  R.S.  of  Mo.,  1329. 

We  see  Section  9935  fixes  in  subdivision  XIV  a maximum 
compensation  which  collectors  are  allowed  to  receive  in  counties  and 
cities  wherein  the  total  amount  of  all  taxes  and  licenses  levied  in 
any  one  year  exceed  two  million  dollars,  and  subdivision  XV  of  said 
section  contains  the  following  provision: 

"Provided  that  no  collector  shall  be  allowed 
to  retain  over  nTne  thousand  dollars  of  com- 
missions and  fees  in  any  one  year  except  as 
provided  in  subdivision  fourteen  herein.” 

And  we  find  under  the  Back  Tax  and  Delinquent  Statute,  Section  9969, 
which  provides  as  follows: 

"Fees  shall  be  allowed  for  services  rendered 
under  the  provisions  of  this  article  as  follows: 

To  the  collector  except  in  such  cities  four  per 
cent,  on  all  sums  collected;  in  such  cities  two 
per  cent,  on  all  sums  collected— such  per  cent, 
to  bo  taxed  as  costs  and  collected  from  the 
party  redeeming.” 

Your  letter  statesMthe  commissions  the  Greene  County  Collector 
will  reeeive  from  the  delinquent  taxes  plus  commission  from  current 
taxes  will  exceed  nine  thousand  dollars- is  the  collector  entitled  to  ^ 
receive  any  sum  in  excess  of  nine  thousand  dollars  In  Greene  County?” 
Section  9935  fixing  a maximum  amount  allowed  collectors  was  passed  in 

1879,  two  years  after  the  back  tax  and  delinquent  statute,  now  Section 
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9969,  was  enacted.  This  back  tax  section,  9969,  was  enacted  In  1677  and 
is  an  earlier  and  general  statute,  while  Section  9935  is  a later  and 
speolal  statute  dealing  minutely  with  the  collector's  commissions  and 
compensation;  each  statute  deals  with  the  same  subject,  the  collector's 
compensation. 


If  the  collector's  commission  on  current  taxes  plus  his 
comission  on  delinquent  taxes  for  the  yoar  will  exceed  the  maximum  of 
nine  thousand  dollars  allowed  by  Section  9935,  R.S.  of  Mo.,  1929,  then 
if  full  force  is  given  to  Section  9969,  allowing  the  collector  to  retain 
all  of  the  four  per  cent  commission  on  back  taxes,  there  is  a conflict 
between  the  results  produced  by  the  operation  of  the  two  sections,  9935 
and  9969  in  this:  that  under  Section  9935  the  collector  is  limited  to 
nine  thousand  dollars  compensation,  and  under  Section  9969  he  is  entitles 
to  have  the  four  per  cent  on  all  delinquent  taxes  even  though  his  total 
compensation  exceeds  the  nine  thousand  dollars  maximum  Section  9935 
permits  him  to  retain. 

The  rule  in  this  situation  is  in  case  of  a conflict  between 
a general  and  a speolal  provision  of  a statute,  the  special  one  pre- 
vails. 


tecGrew  v.  Mo.  Pac.  Ry.  Co.,  230  Mo.,  496 

State  ex  rel  Rosenblatt  v.  Lindell  Hotel  Co.,  9 Mo.  App.  450 

Our  Supreme  Court  has  considered  this  Question  and  construed 
these  provisions  of  the  statutes  as  to  amount  of  compensation  Collector 
can  retain  in  case  of 

State  ex  rel  Buchanan  Co.  v.  Fulks,  296  Mo.,  l.c.  p.626 
in  whloh  it  is  said: 

'"Where  there  is  one  statute  dealing  with  a subject 
in  a general  and  compreheneive  terms  and  another 
dealing  with  a part  of  the  same  subject  in  a more 
minute  and  definite  way,  the  two  should  be  read 
together  and  harmonized,  if  possible,  with  a view 
to  giving  effect  to  a consistent  legislative  policy; 
but  to  the  extent  of  any  necessary  repugnancy  between 
them,  the  special  will  prevail  over  the  general 
statute.  Where  the  special  statute  is  later,  it  will 
be  regarded  as  an  exception  to,  or  qualification  of, 
the  prior  general  one.  ***  Cut  it  is  admitted  that 
this  case  is  within  the  proviso  of  subdivision  XT 
of  Section  12927.  It  must  be  obvious  that  "to  the 
extent  of  any  necessary  repugnancy  between  them, 
the  speolal  will  prevail  over  the  general  statute". 

The  canons  of  construction  require  that  the  two 
statutes  relating  to  the  same  subject  should  be  har- 
monized and  read  together  as  constituting  one  law; 
the  special  being  viewed  as  an  exception  to  the 
general  statute;  otherwise,  the  proviso  of  Subsection 
XT  is  meaningless.  Our  conclusion  is  that  Fulks  was 
not  entitled  to  retain  the  four  per  cent  commissions 
on  delinquent  and  back  taxes  provided  by  Sso.  12959, 

R.S.,  1919,  but  was  required  to  account  for  all  commissions 

_ H ^ ^ X A 1 J » lA  Art*  am  m 
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Ily  opinion  is  therefore  that  assuming  your  county 
1b  not  under  township  organization  and  the  total  amount  of  taxes 
and  licenses  levied  for  any  one  year  does  not  exceed  two  million 
dollars,  your  County  Collector  can  retain  only' nine  thousand  dollars 
as  his  full  compensation  and  must  account  in  his  annual  settlement 
for  all  commissions  from  both  current  taxes  and  back  or  delinouent 
taxes  in  excess  of  nine  thousand  dollars. 


Yours  very  respectfully, 


EDWARD  C.  CROW. 


APPROVED i 


Attorney  General 


' olasale  Termlttea  ofcnnot  soil  to  another  wholesale  permittee  — — 
em  ttee  for  oonn nation  wher-  sold  onnnofc  sell  la  original  to 

be  oorisuaed  elsewhere  than  if  ore  sold* 


April  16.  1933 


’ as*  Dan  • ee 
X>eeeutl:^  Attorns^ 

; pringflold,  ‘leeoirl 


FI  LED  | 

L L l 


ATTCiTID*  an,  C3u;..  u CPAIX3DH1I 


ear  : ir* 


Tour  letter  reads* 


*CattflradaR  our  telephone  converse ti  a this 
norning*  1 would  like  to  aa'<  for  a:,  opinion  frou 
yo -jt  ilepartaeat  oonoerntnr  tfao  now  boar  Isa.  The 
pr Icefield  rocsry  ant  any.  of  this  city.  has  a ;«ralt 
under  *B*  of  3eetoo  1319SML*  fcmn  as  Distributor* 
and  iioleaeler*  Disease*  Thla  etaipwtqr  le  distributor 
for  a llasukse  brewer.  Dhey  lave  a large  nudber 
of  oountlae  in  southeast  -laaouri*  add  desire  to  eell 
to  other  «ri  ole«eler*  id  o hold  nerndte  under  rararrenh 
•P*.  the  w elsaalsrs*  in  tum*  sell  In'  to  retailers* 

I «cul  like  to  know  * ether  or  cot*  under  your 
Internrotetlon*  this  oar.  be  i-oo* 

X would  also  like  to  eell  yo- ir  attention  to  the 
lloanea  permit  in  neragreph  #c**  and  to  the  eon- 
etSMotlon  of  said  lleenae  permit  la  Deotlan  1313  . 

laaea  ad  vise  el  other  th  e hoV'or  of  e ; 10*00  per- 
mit far  oons'saptloo  on  the  prera  sea.  sen  i n eell 
In  the  original  ^leakage  to  be  talon  eeay* 


,‘lao  advise  rf.ether  r*  r.elph  rover,  aho  runs  e 
lunoh  stand  in  tin  In  na  ant  of  the  Zander*  It  tiding* 
and  has  a 10*00  permit,  oaa  sell  end  delivor  ;.<aer 
to  the  off  lose  In  the  building." 

i-oleaale  permittee  sennet  eell  3*2  per  osrrt  besr  to  ,erson  or  corporation 
having  a itioleealer*  penult  under  the  ant  apnroved  .arch  16*  1339 

; set l on  13139ee  of  ones  Bill  I g*  23  (know  aa  oor  nil)  approved  arch 
If  * 1933  forbids  sale  ty  wholesale  permittee  to  another  wholesale  psr- 
alttae*  A ai-oleoaie  dealer  oan  sell  only  to  a .-roe ar  or  othw  ware  - ant 
remittee  or  to  e peralttee  far  sale  for  dots’ mgrtlon  on  praniaee  w ore 
sold* 


tan  Urn  0 


Coot '.cm  13139os  TforldM  ns  ' olloosi 

"1  pomit  authorising  Mty  dlstrib  :tor  or  sholaaalar 
to  sell  Tvon-lritfloilon  "lac  1'**w  tn  th’-S  state  shall  bo 
oonstrued  bo  authorlro  tho  sal*  thereof  only  to 
holders  of  watts  auttorlslnc  ths  sals  of  n.<o- 
lntosloa*:lft;  boor  to  emetwws*  not  for  resale*  tat 
Soil  not  bo  to  oMth-Tir#  tho  solo  by  arjy 

cooh  'tataibubor  or  sholasnlar  of  non-irtoorisotlnf; 
boor  direct  to  wmsiw*." 

ormltrtoo  for  solo  for  oor  part  lan  on  mlsw  nf'oro  sold  eaonot  soil  Is 
or.  original  nfcokoro  to  ta  tot  on  fran  pomlttoa*s  rrvdsoo  end  onauusd 

tbs  vnv’sra*  ~nod  taw  no  'wsraal  VrenAadge  of  Sr«  Tonr'i  lunch  stand 
end  f.  I am  > total  Is  not  in  .’off arson  rtty  ot  this  tins*  tat  T sill  say 
If  tho  offlosryf  mentioned  tn  tho  building  ore  not  t rmrt  of  Hr*  row's 
prsnlsos  SMst  ho  either  rsnts  or  win  orut  controls  and  uses  In  eonnsetiac 
wit’  bis  tastOMf  of  oorvdootln,r  • ' ’wwh  stand  ha  earont  soli  »nd  doll w 
3*2  por  wnt  boor  to  ooeuuu.ts  of  offies*  in  its  'snhri  Building* 


vary  roenoetfu'ly 


jtftaRtj  C.  cpflf 

esletant  i ttornsy  tanarel* 


A i::)VQ)i 


• ' or-  y (Jonsral 


K Ct£» 


IN  he: 


THE  USE  OF  BEER  ON  TRAINS  WITH  DINER  ATTACHED. 


vJ 


Mr.  Dan  M.  Nee 
Fr  'Ssoutin*  Attorney 
Creono  County 
c rin^fleld,  Miss  uri 


May  19,  1933.  f 

V'b 


FI  LED 


Dear  ilr: 


Your  letter  of  May  1 requesting  on  opinion 
from  tills  office  is  in  words  and  fifjures  an  follows: 

Hifuppoos  ft  railroad  ooiapuny  i&a  a 

permit  to  soil  beer  on  the  precises; 
that  is,  on  its  trains,  will  tills 
permit  tOlov  the  permittee  to  sell 
i>e«r#  ru  t only  In  the  dining  oar,  out 
also  in  tbs  observation  a.id  other  oars 
on  the  mono  trr.in  on  srM,oh  the  dining; 
onr  is  belrm  operatedT" 

It  in  the  (minion  of  tils  of floe,  under  the 
reoent  boor  law,  a railroad  oojspany  having  a permit  to 
aall  beer  on  the  practises,  having  obtained  said  lleetse 
for  its  train,  ■vy  aall  sold  beer  not  only  In  the  dining 
oar  but  also  in  tho  observation  and  ot  or  oars  on  the 
sane  tmln  on  wltleh  the  dinin. ; oar  is  beii\:  oparatad. 


Respectfully  submitted. 


af  v jji 


WM.  QfD-  SAWYER* 

Assistant  Afctor  »ay  Oe  oral 


Rutf  JkioklTT  iosf 
Attorney  Doneral 


m a/ KJ 


TREASURER'S  DRAFT: 


Hot  required  to  be  surrendered 
to  endorser. 

v 


Honorable  Richard  R.  Nacy, 
State  Treasurer, 

Jefferson  Citv,  Visa our i. 


May  30,  1933.  ^ 


FILED 


Dear  Mr.  Macy; 

This  Department  acknowledges  receint  of  your  letter 
dated  May  11,  1933,  as  follows: 

"On  March  3,  1933,  Treasurer  draft  issued  to 
Irwin  Williams  for  *80.00. 

T :in  draft  was  endorsed  in  the  name  of  Irvin  Williams, 
whioh  has  been  proven  to  be  a forgery;  however,  not 
until  the  draft  had  run  its  regular  course,  and 
returned  to  this  office.  The  narty  cashing  the  draft 
refuses  to  make  good  on  his  endorsement  unless  the 
draft  is  turned  over  to  him. 

Will  you  kindly  advise  if  I am  permitted  to  deliver 
the  draft  to  him  upon  payment  of  the  amount  of  it?" 

We  do  not  believe  that  the  party  cashing  the  above 
draft  has  a right  to  demand  the  surrender  of  the  original  draft 
to  him  before  making  it  good.  It  is  a well  recognized  rule  that 
the  best  evidence  obtainable  is  the  original  document  which,  in 
this  case,  would  be  the  draft.  However,  Section  1660  R.  S.  Mo. 
1929,  provides  as  follows; 

* Copies  af  all  pacers  and  documents  lawfully  denosited 
in  the  office  either  of  the  treasurer  or  auditor  of 
the  state,  when  certified  by  such  officer  and  authen- 
ticated by  the  seal  of  office,  shell  be  revived  in 
evidence  in  the  sane  manner  and  with  the  like  effect 
as  the  originals." 

It  will  be  seen  from  the  above  Section  of  the  statute 
that  a copy  of  the  draft  duly  authenticated  In  court  will  have  the 


Honorable  Richard  R.  Vacy, 


o 


May  30,  1953 


same  effect  as  the  original  itself.  We  think,  therefore,  that 
you  should  make  a certified  and  authenticated,  or  photostatic 
copy  for  the  use  of  this  endorser,  and  such  instrument  in  his 
hands  will  serve  all  the  nuruoses  that  the  original  itself  will 

serve. 


However,  in  as  much  as  the  question  involved  here 
is  one  of  forgery,  and  it  may  be  difficult  to  duplicate  the 
handwriting  upon  a copy  or  photostatic  copy,  we  bel  ieve  it  would 
be  proper,  if  this  matter  should  reach  the  courts,  to  take  into 
court  the  original  draft  upon  a subpoena  or  order  of  court  for 
the  purpose  of  being  introduced  into  evidence.  You,  of  course, 
would  be  permitted  to  withdraw  the  original  instrument , af ter  it 
had  served  its  ouroose  for  trial,  and  return  it  to  the  records 
end  files  of  your  office,  where  such  original  documents  are 
required  to  be  keot. 


Ve  ry  t rul y y urs , 


APPROVED: 


Assistant  Attorney  Heneral. 


Attorney  -eneral. 


FWH : S 


CmKKHN*  H OUUPOgi^TIGU  CoMMIddlOM! 


To  represent  a claimant  before  the 
ATTOitN alTti  AT  LAW:  commission  one  ssust  be  a member  of 

the  bar, 

V 

\,A  ’ ^ 
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[filed 

Co  Cz  I 


Hon.  ritfgmr  0.  Hal  eon.  Chairman, 
durk:  on*  a Coupons- tic u Cota  .legion 
Jeff  or  on  City,  Mta  iouTI 


y de  r r.  Hein  a: 

ve  we  In  receipt  of  your  letter  of  4-  y luth  « .loh  Is 
s follows; 

"Will  you  please  give  our  CompiI anion 
your  o lnlon  regarding  one  who  Is  not 
a member  of  the  Bar  nr  ictloln  before 
tne  Cental salon  a a r« ore aentatlwe  of 
a claimant.  vs  far  as  | know  there  Is 
notulag  to  prevent  this  but  we  would 
be  pleased  to  have  your  opinion.  * 

The  Workmen* a Ommpen.t  tlon  Aot,  Chapter  38,  . . o, 

lb29,  confers  among  other  things,  statutory  rights  and  prlvl- 
i.er.ee  upon  tn«  ook^jI salon  for  the  Pouring  of  dlaimtcs  and  the 
regulating  of  ooiipeusatlon  of  employees  Injured  In  the  course 
of  their  employment. 

.motion  333#  i.  8*  Mo.  1939  provides; 

4 The  oojjral salon  or  any  of  Its  members 
sjmJ.1  bear  In  a summary  proceeding  the 
parties  at  1 sue  and  tneir  represent  at  Ives 
and  wltnesae  and  snail  d«d  rs  iiiW  tne 
dispute.  All  evidence  introduced  at  ;Jiy 
such  ho  ring-.  eh  11  be  reported  by  a oui>- 
petent  st enoKr  pi.er  appointed  by  the  oou- 
mlasion.  The  awurd,  together  with  a at  te- 
.ient  of  the  find!  ige  of  foot,  rulings  of 
la*  and  any  other  uniters  pertinent  to  tht 
•juestlon  t 1 »uo,  shall  be  filed  with  the 
record  of  praceeaiugh,  and  a oo  y of  the 
award  snail  Inane  ;i -tely  be  sent  by  registered 
United  Btates  mail  to  the  parties  in  dis- 
pute and  th  employer*  e insurer.  4 


Hon*  Kdgar  C.  MeX eon, 


Hhy  34,  1933 


deetlon  3349  i.  J.  Ho.  1929  reside  as  follows: 

**411  proceedings  before  the  oo  islon  or 
any  ooiaral  sal  oner  shall  be  simple,  Informal 
and  sumary,  and  wit  out  regard  to  the 
technical  rules  of  evidence,  nnd  no  defect  or 
Irregularity  therein  a iull  Invalidate  the 
same.  Except  as  herein  otherwise.  provided, 
all  euo-  proceedings  ehaiv  be  ooordlng  to 
euoh  rules  and  regulations  as  may  be  adopted 
by  the  oo?  .mission.  • 

deotlon  3331  A.  3.  Ho.  1939,  atnong  other  things  provides 
the  following t 

• •turn  oonmtl  islon  may  allow  as  lien  on 
the  compensation,  re  .son  ble  attorney's  foo« 
for  servl tea  In  oonnootlon  with  rooeedlnge 
for  oompon  nation  if  such  a«rvlo  8 are  found 
to  be  mio<  saury  and  may  order  the  ariunt 
thereof  paid  to  the  at to  ney  In  a lump  sum 
or  In  installments.  All  attorney's  feea 
for  services  In  conneotion  with  this  chapter 
-nail  be  subject  to  regulation  by  the  oown- 
lesion  aid  shall  be  limited  to  euoh  charges 
as  re  fair  and  reason  hie  and  the  oonu.ila  ion 
shall  h ve  jurisdiction  to  hear  and  detexialne 
all  disputes  o^ncer  *l<g  the  sew** 

No  where  In  Cnapt»r  36,  it.  3.  -4o.  1939,  do  we  find  where 
a claimant  may  he  represented  before  the  ootmilsslon  ijy  one  not  a 
member  of  the  bar. 

action  3339  supra,  would  lntlia  te  that  the  claimant  iilglt 
be  represented  thus,  s the  statu. e says  that  the  coisnlsalon  shall 
hear  in  a turn  . ry  prooeedi  . g the  parties  at  Issue  nd  their  reiv- 
r eaentatl v es . And  Section  3349,  supra,  provides  the  proceedings 
shall  he  tooordlng  to  rules  n»t  regulations  as  may  be  adopted  by 
tne  co.  lesion.  ifowever,  we  are  o nstr  lned  to  say  th  t one  who 
Is  not  a cumber  of  the  bar  my  represent  a claimant  before  the 
commission. 

Tne  cue at Ion  then  would  be  whether  or  not  on-  appearing 
before  the  eompen  at Ion  oocraiseion  for  a claimant  would  be  practic- 
ing law. 


Section  11693  fl.  a.  «.  1939,  defines  practice  of  law  and 


Hon.  <Cdgar  C.  Mulson. 
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law  business  as  follows* 

"The  'practice  of  the  law*  Is  hereby  defined 
to  be  and  la  the  appe  rnnoe  s an  -idvocate  In 
a representative  capacity  or  the  drawing  of 
papers,  pleadings  or  documents  or  the  oerfor- 
fnanee  of  any  aot  In  such  capacity  In  con  section 
with  proceedings  peudlu.  or  prospective  before 
-ny  court  of  record,  co  Is si  uar,  referee  or 
any  body,  board,  oo  . iltteo  or  commission  con- 
stituted by  law  or  h viug  authority  to  se  .tie 
ooi. trover  las.  The  'law  business'  la  hereby 
defined  to  be  and  Is  the  advising  or  counsel  1/ig 
for  • valuable  consideration  of  any  person, 
firm,  as  eolation,  or  oor^joratlon  a to  any 
secular  law  or  the  dr  iving  or  the  procuring  of 
or  assisting  In  the  drawing  for  a vvl  i.lile 
consider  tion  of  any  a >erp  document  or  ins txu- 
nent  af footing  or  relating  to  secular  rig)  te 
or  the  dot  g of  any  act  for  a v luable  ounsld  r- 
atloa  in  a representative  capacity,  obt  Inlng 
or  tending  to  obt  In  or  securing  or  tending  to 
secure  for  -ny  i>er  <ou,  firm,  aenool  it lou  or 
corporation  any  property  or  property  rights 
what  soever. m 

Section  li'iwd  i.  J.  Mo*  1939,  provides  a pencil ty  for  one  to 
enguge  In  the  pf notice  of  law  or  do  law  business  without  being 
admitted  to  the  bar. 

vie  again  Calc  your  attention  to  iectlon  11893,  supra,  "Herein 
the  pr  notice  of  law  Is  defined  to  oe  the  appearance  as  iui  advocate 
In  a representative  capacity  In  connection  with  proceedings  pending 
before  any  committee  or  oo  , l is  Ion  constituted  by  law  or  having 
authority  to  settle  oont rover  ?lee.  The  ^rkHon1  d Componnntlon 
Cos  lesion  has  autliorlty  to  settle  oontrover  slea  and  is  a commission 
constituted  by  law,  ;nd  oiy  per  on.  In  our  o 1 ion,  who  In  a 
representative  capacity  appears  for  a claimant  before  the  Manias  Ion 
ivoul  be  deemed  to  be  practicing  low.  It  nu  t therefore  follow, 
th  t If  the  appe  ring  before  the  Cumtaioaion  Is  practicing  law, 
then  tao  :«  practicin'  lev  h v a license  or  be  adr .it ted  to 

pr sot lee  before  the  bar. 

•Je  « substantiated  furth  -r  In  our  belief  that  a «>rson 
appe  rlni;  for  a cl  aim  nt  befo  e the  oom. .lu ilon  should  be  n attorney 
t law  In  view  of  .ectlun  3331,  supr  , red  tlva  to  attorney*  a fees 


Hon.  £dgor  U.  Nelson. 


May  4,  1933 


mui  tne  establ i suing  of  a 11  n on  the  c >i.i.  on  1 tion  of  claimant  for 
services  time  rodered.  And  further.  In  th  t a claimant  would  h ve 

sri la  bo  !■»»  ;-v  • if  ba  bi  u«ni  bp M i * • of  the 

co  1 ionytnroug:.  the  procedure  or  eppanl  or  review. 

In  the  cnee  of  Roods  v.  American  Ooal  A loo  Co.  et  nl.  25 
i.  w.  (3d)  144,  the  Ut.^ouia  Court  of  Appeals  In  writing  its  opinion 
eld  the  following: 

* *Uur  courts  h ve  held  th  t ths  findings 
and  award  of  the  oo/railsaion  h ve  the  force  nd 
effect  of  the  verdict  of  a jury,  and  in  the  suae 
way  >eoome  the  bools  for  a court  Judg.  cnt,  to.  f 
(citing  o sea)  * •i-'rivltt  v.  Jewett  (mo.  App. ) 

336  d.  ■.  139,  provided  th  t there  la  substantial 
and  competent  evidence  to  sustain  such  findings, 

(oases  cited)"  * m* 

It  Is  thus  seen  th  t substantial  evidence  la  noons nary  even 
though  the  h crin,  e re  simple,  infernal  and  summary,  anil  wit  lout 
regard  to  the  technical  rules  of  evidence. 

e are  therefore  of  the  opinion,  as  above  Intimated,  that 
no  one  except  a member  of  the  bar  may  practice  before  the  commission 
as  a representative  of  a ol  liaimt* 


Ycuxa  very  tricly. 


JAMX3  U.  HUHJfj'O  iT^L, 

Assistant  Attorney  Oca  ral. 


ArPHLtVaiD 

' Atto  ncy  Ge acral. 


J hi  M 


IN  HE:  AWARD i 


i 


Hon.  Rlohard  H.  Naoy 
Btata  Treasurer 
Jefferson  City,  Missouri 


June  1933. ^ 


filed! 


Dear  dirt 


Attention:  > r . H.  S.  Johnson 
Chief  Clerk. 


This  department  le  In  receipt  of  your  letter 
of  hay  34  In  which  you  request  an  opinion  from  this 
office  ae  to  the  proper  Method  of  handling  the  follow- 
ing o*.  ee: 

March  16  th,  last,  your  of floe  Is- 
sued check  for  $70.00  payable  to  0.  C. 

Vickers,  Novella  Vlokers  and  ellmn 
Arthur,  In  myraent  for  rij^ht  of  way 
for  land  taken  for  Farm  to  I arket  Hoad 
couth  of  st*  View,  lrt  Howell  County. 

A deed  was  duly  assorted  and  delivered 
to  the  Put  Ho  at  that  tine  for  the  land 
taken.  The  check  wan  made  jointly.  At 
that  time  the  Vlokers  were  the  legal 
owners  of  the  land.  Arthur  held  a Mort- 
gage on  the  land  deeded  only.  No  agree- 
ment whatever  I am  rdviaed  wee  made  be- 
tween these  partlee  concerning  a division 
of  the  money.  Nor  did  the  deeds  delivered, 

I am  told  make  any  provision  concerning  who 
was  to  receive  the  money.  Arthur  wants  all 
the  money  and  will  not  sign  the  check  so  that 
It  may  be  O'  fihed  unless  It  Is  given  to  him. 

My  clients,  the  Vlokers  oh  lw  the  entire  sum 
as  legal  owners  of  the  land  at  the  time  the 
dead:)  were  executed.  They  are  In  my  opinion 
entitled  the  entire  suu.  in  the  absence  of 
some  stipulation  to  the  contrary.* 

Section  31  of  Article  II  of  Constitution  of  Missouri 

provides: 


"That  private  property  shill  not  be  taken 


Hod*  JUcnard  K.  Nacy 


June  1,  1933. 


or  damaged  for  public  use  vi  ghout  just 
compensation.  Suoh  compensation  shall 
be  ascertained  by  a jury  or  borrd  of 
commissioners  of  not  lass  than  three 
freeholders , in  suoh  maimer  as  nay  be 
prescribed  by  law;  and  until  the  same 
shall  be  paid  to  the  owner , or  into 
court  for  the  owner f the  property  shall 
not  be  disturbed  or  the  proprietary 
rights  of  the  owner  therein  divested. 

The  fee  of  land  taken  for  railroad  tracks 
without  consent  of  the  owner  thereof  shall 
remain  in  suoh  owner , subject  to  the  use 
for  whioh  it  is  taken.* 


The  majority  vlsw  on  the  question  of  where  mortgaged 
property  Is  taken  in  eminent  domain  proceedings  is  that  the 
mortgagee  is  entitled  either  to  the  whole  award  made  for  the 
condemned  land  or  to  a share  thereof  to  the  extent  of  its 
interest  or  darage.  The  courts  are  not  unanimous  on  this  pro- 
position, however,  many  authorities  bolding  that  in  the  absence 
of  a statute  providing  for  compensation  to  the  mortgagee,  the 
mortgagor  may  recover  the  full  amount  of  compensation  without 
regard  to  the  mortgagee;  the  latter  having  his  remedy  against 
the  mortt'agor. 

The  Missouri  cases  seem  to  follow  the  dootrlne  that 
the  mortgagor  is  entitled  to  the  payment  of  the  award  in  the 
case  of  Thompson  v.  The  Chloago,  etc.  Ry.  Co.,  110  Wo.  1.  o. 
163;  the  court  said: 


"The  damages  awarded  to  the  owner  stand 
Instead  o-  the  land,  and  can  be  subjected 
to  the  payment  of  the  incumbrance.  Hnll- 
q,  12  L.  K.  A.  84,  and  notes. 


£ I-J §2 


"•The  bur  dev,  of  proof  is  on  the  mortgagee 
to  show  to  what  extent  he  has  a clAiv  upon 
the  funds;  and  that  question  is  then  liti- 
gated between  the  parties  in  interest,  and 
not  at  the  cost  of  the  taker  of  the  land. 1 
1 Jones  on  Mortgages  ( 4 Ed.)  see.  681  a. 


*'The  land-owner  is  entitled  to  full  damages, 
and  the  uestlon  ae  to  the  distribution  of 
the  money  between  the  mort gages  is  a question 
which  does  not  concern  the  plaintiff. ' Rnll- 
road  v.  Baker .103  Wo.  653.** 


In  the  case  of  Chicago,  etc.  Ky.  Co.  v.  Baker, 


Hi o hard  H.  Naoy 


June  1,  1933 


103  Mo.  1.  o»  &SC,  the  court  eaidt 

"The  mortgagees  are  no  dou'  t entitled 
to  liave  the  damages  awarded  by  the  Jury 
applied  to  the  payment  of  the  mortgage 
debts t and  they  oan  still  have  that  done. 
They  might  have  demanded  a separate 
assess  t«j,t  of  darsifrea  as  to  the  lands 
embraced  In  each  deed  of  trust,  but  they 
made  no  such  request,  and  they  are  not 
here  making  any  complaint.  The  fact  that 
the  jury  awarded  the  darmges  in  one  sum 
to  defendant  Haker  is  a matter  of  wliioh 
the  plaintiff  lias  no  right  to  oompl&ln. 

The  mortgagees  may  valve  their  right  to 
the  money,  if  they  see  fit  so  to  do,  or 
they  can  still  have  their  rights  adjusted. 
The  land-owner  is  entitled  to  full  damages, 
and  the  question  as  to  the  distribution  of 
the  money  between  the  mortgagees  le  a 
question  which  does  not  concern  the  nlnln- 
tiff." 


These  two  oases  were  cited  with  approval  In  the 
oase  of  O&seville  School  District , v.  L'oArtor,  386  8.  V. 
739. 


While  these  can  s might  seem  to  bear  out  the  con- 
tention that  the  award  might  safely  be  made  to  the  mort- 
gagor, the  case  of  Morgan  v.  Willnsan,  1.  3.  W.  (3d)  193, 
held  that  a mortgagee  wan,  under  the  section  of  the  Con- 
stitution cited  suyxa,  an  "owner";  so  that  payment  mads 
to  the  mortgagor  upon  the  authority  of  the  railroad  ©•  nee 
cited  supra  would  not  bind  the  mortgagee.  The  court  said l 

"After  a careful  and  thoughtful  analysis  ana 
study  of  the  authorities  bearing  u on  the 
question,  we  nr*  constrained  to  the  view, 

and  so  hold,  that  the  interest 
- mortgage  in-  of  plaintiff  in  the  land  In 
terest  as  to-  controversy,  by  reason  of 
party.  being  the  owner  and  holder  of 

the  note  n ecu  red  by  the  deed 
of  trust  upon  such  lf*nd,  is 
"property,"  and  that  plaintiff  is  the  "owner" 
of  property,  within  the  manning  and  intent  of 
Cha  . 31,  art.  3,  of  the  Constitution,  and  the 
applicable  statutes  of  this  stats." 


Hon*  !i  chard  R.  nfaoy 


Jun#»  1,  1937 


The  court  then  went  on  and  oonoluded: 

• Under  & statute  requiring  an  award  In 
condemnation  proceeding*  tj  be  paid  to 
the  persons  entitled  thereto  respectively, 
or  into  court  for  their  use,  the  more 
payment  of  the  amount  of  the  award,  without 
designating  the  owners,  to  the  clerk  of 
the  court,  who  turns  1;  over  to  the  owner 
of  the  equity  of  redemption,  who  settles 
the  ju&  ,n out  ae  to  his  interest  only, 
does  not  bind  the  beuefielary  in  the  mort- 
gage, who  was  notified  merely  by  publication, 
end  claims  under  assignment  of  the  mortgage, 
although  tbs  trustee  and  beneficiary  named 
in  the  worig  v*  were  node  uartlea  to  the 
action. 9 


Therefore,  it  la  the  opinion  of  this  office  that 
the  proper  method  of  handling  the  oase  vhioh  you  now  liave 
before  you  is  as  follows: 

(1)  The  money  ehould  not  be  paid  to  the  Vickers 
as  the  legal  owner*  of  the  proy-erty  >m- 
lena  a relntuto  be  first  obtained  from  the 
mortgagee,  or  unless  the  parties  o«j.  oome 
to  * 5or.jp-  agreement  as  to  the  award. 

(3)  Xn  the  event  that  a release  o«n  not  be  ob- 
tained or  there  oan  be  no  %:;reement  reached, 
the  money  should  be  paid  to  the  court  and 
the  parties  required  to  interplead  so  that 
their  respective  Interests  may  be  legally 
adjudicated. 


oap  '.ot fully  submitted. 


JitftM  9.  HuFFHAh’,  Jit. 

Assistant  Attorney  General 

APPROVED: 


Uwt  okimiCK 

Attorney  Oensral. 


JWM/AJ 


. rAPKR  AND  STATIONARY i Dutiaa  of  Commissioners  of  PublSo 

Printing  under  See#  13806  R#  S.  of  Mo* 
1929  in  view  Of  Senate  Bill  192. 


June  15*  1933* 


‘-Mm*  Richard  R,  Nacy 
state  Treasurer 
Jefferson  City*  Missouri 


My  dear  Mr.  ! «oy* 


■■'e  acknowledge  jour  oral  request  for  sn 
opinion  of  this  of flee  respecting  the  effect  of  Senate 
Bill  No*  1 <2*  upon  the  cowers  and  duties  of  the  Commis- 
sioners of  Publlo  ^Tinting  respecting  the  letting  of  the 
contracts  for  paper  and  stationery  as  provided  for  in 
Sec.  13B06  R*  S.  of  Mo.  1929*  and  in  accordance  there- 
with render  the  following  opinion. 

'fhe  duties  pieced  upon  the  Commissioners 
of  Public  Printing  in  respect  to  the  furnishing  of  paper 
and  stationery  are  aet  forth  In  Section  13806*  the  per- 
tinent parta  of  which  read  as  follower 

Hl’he  collies  loners  of  printing 
shall  on  or  before  the  flrat  day 
of  July  of  each  year  give  notice 
that  sealed  nropoaala  will  be 
received  at  the  office  of  the 
secretary  of  state  for  the  paper 
for  the  state  printing*  for  station- 
ery for  both  branches  of  the  general 
assembly  and  for  each  and  all  of 
the  state  departments  and  bureaus  for 
the  term  of  one  year  from  the  first 
day  of  July*  -»***#**#•*♦* 

* it  * » • *♦**:»«**♦**#•*  •** 


( lion,  Richard  R,  Nacy ) 


-8- 


It  Is  contour  la  ted  that  the  oontraot  will 
ha  awarded  on  the  basis  of  these  proposals  and  the 
contract  promptly  let*  This,  In  view  of  the  fact  that 
the  statute  nr ov ides  that  the  contract  shall  run  from 
July  1st*  ?he  notice  should  be  given , the  propoeala 
received,  and  the  eontraot  awarded  prior  to  the  first 
da.  of  July,  otherwise,  the  Commissioners  would  be 
required  to  purohase  on  the  open  market  the  necessary 
paper  and  stationary  needed  between  the  first  of  July 
and  the  date  the  contract  Is  executed,  thus  losing  to 
the  state  the  abvlous  benefits  of  the  general  contract* 


Senate  dill  Ho*  198,  as  passed  by  the  67th 
cnera]  Assembly  and  approved  by  the  Governor  on  April 
21,  creates  the  office  of  State  Purchasing  Agent,  describes 
his  powers  anc  duties  in  respect  to  the  purchasing  of 
supplies  required  by  the  various  boards,  bureaus,  commis- 
sions, institutions  and  departments.  The  parts  of  the 
Act  applicable  to  the  present  Issue  ere  as  follows! 


"Section  8*  ^'he  purchasing 
agent  shall  purchase  sll  supplies, 
axospt  printing,  for  sll  departments 
of  the  efct.te,  exespt  In  this  set 
otherwise  provided*  * * * * * #" 


"Section  11*  J-he  tern  * supplies" 
used  In  this  act  shall  be  doe mad  to 
mean  supplies,  materials,  equipment, 
contractual  services,  and  any  and  sll 
artiolss  or  things.  Including  the 
paper  used  for  printing,  but  not  the 
work  of  printing,  used  by  any  depart- 
ment of  the  state  government*  * « * * 
*»**•*•»«*  'ilie  term 
■department1  ae  used  In  the  act  shall 
be  deemed  to  mean  department,  board, 
consul ■. f ion,  bureau,  institution,  or 
any  other  agency  of  the  state*" 


(Hob.  Richard  R*  itaey) 


as  the  foregoing  Act  carries  so  emergency 
clause.  It  does  not  become  the  Ice  on  the  subject  until  July  24. 
1939;  from  and  after  that  date,  the  duties  of  the  Commies! oners 
of  Public  ; rlnting  in  respect  to  the  purchase  of  the  paper  and 
stationery  as  required  by  nee.  13809  are  transferred  to  the  State 
lurchaslng  gent.  Until  that  time,  however,  the  duty  end  obli- 
gation la  upon  the  Comal  eel  oners  of  Public  Printing  to  comply 
with  the  law.  the  tats  urshasing  Agent  being  entirely  without 
authority  to  act  until  after  July  24.  Tn  the  case  of  State  Boi 
of  Election  Commissioners.  at  cl.  v.  Colernan,  «t  al. 
tTO.  tie  Supreme  Court  of  Kentucky  stated  at  page  OSS  as 
follows: 


"*It  would  seem  that  It  eould  require 
the  citation  of  no  adjudged  eases  to  demon- 
strate that  It  would  ba  Incompetent  for 
public  officers  to  perform  completed  duties 
under  a lee  that  had  no  existence  than 
prospect Its  or  potential.  Until  the  time 
arrives  for  it  to  ta?ce  effect  as  a controlling 
mandate  of  governmental  policy,  it  necessarily 
could  have  no  more  force  than  if  It  had  never 
been  enaoted.  In  other  words.  It  reeuires 
no  argument  to  shoe  that  a statute  is  not  e 
governing  law  until  it  does  take  effect  and 
necessarily  nothing  provided  for  in  It  may 
legally  be  done  until  it  does  so.  Hence  we 
read  from  the  text  la  36  Cye.  1192,  aubd  C: 

'Until  the  time  arrives  when  It  la  to  take 
effect  and  be  In  foree,  a statute  which  has 
been  passed  by  both  houses  of  the  legislature 
and  approved  by  the  executive  officer  has 
no  fores  whatever  for  any  purpose,  and  all 
acts  purporting  to  have  been  dona  under  It 
prior  to  that  tins  arc  void.*" 

Section  13606  P.3,  of  ro«  1326,  being  In  full 
force  and  afreet  until  July  24,  1933,  the  duty  mate  upon  the 
Cosmic* loners  to  comply  with  the  provisions  of  the  law.  Rot  only 
are  the  duties  of  tha  Coumlsal oners  determined  by  the  law  effec- 
tive at  the  time  the  lav  reeuires  sn  set  to  be  performed,  but 
the  rights  for  the  contractor  are  also  determined  by  the  law  at 
tha  time  tha  contmet  la  executed.  The  rule  la  laid  down  la 
59  C.J..  p.  187,  a portion  of  3ao.  324  reading  as  follows: 

"The  rights  of  the  eont motor 
are  fixed  by  the  eontraot  and  by  the 
lav  In  foree  at  tha  time  of  Its  execu- 
tion." 

And  the  State  la  bound  by  sueh  contracts,  as  stated  In  G9  C.J. 
petco  170,  See.  28b,  reading  as  follows: 


(lion*  a i ©hard  R,  Jtacy) 


*Tfce  state  Is  bound  by  contracts 
executed  in  Its  behalf  by  Its  authorized 
officers  or  agents,  although  not  to  be 
performed  until  after  the  expiration  of 
such  off leer* a term;  and  a contract  nvde 
by  at ate  officers  under  statutory  authority 
binds  the  state  notwl  that  ending  the  sub- 
sequent repeal  of  the  statute  authorising 
It.* 


It  la  therefore  the  opinion  of  this  office  that 
the  Cosmlssi  oners  of  Public  I Tinting  may  proceed  to  advertise 
for  bids  and  award  a contract  covering  paper  and  stationary  In 
accordance  with  the  provisions  of  Art.  1 of  Chap,  116 , R,S,  of 
>ao,  1929,  and  that  If  suoh  contrast  la  awarded  In  accordance 
therewith  prior  to  July  84,  1939,  the  same  will  be  a valid  and 
subsisting  contract. 


Respectfully  submitted. 


Jr,. 

Aa nl stunt  Attorney  General. 


APPROVED : 


m T&rmrtr: 

Attorney  General 


KGA ; Afl 
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June  30,  1325 


Hon.  HlcT>arti  R»  TT*c y 
State  Treasurer 
Jefferson  Ciiy,  Misoouri 


FILED 

/ / 

C 'o  Id 


Leer  Siri 


Tula  Denartnont  is  herewith  roplyin, . to  your  oral  request-  for  an 
opinion  on  the  following  queetioni 

"fouse  Bill  Ho*  25  provide*  for  the 
rood  and  Drug  C err'd eo loner  sinning 
vari cn ■ a Idunds  of  or  its  issued  under 
said  bill*  Thai  office  is  no  longer 
in  oxistenoe  or  id  11  not  be  on  July 
24th  md  I would  like  to  'mow  w^ioh 
officer  If  any  will  noceed  tc  the 
duties  of  said  office  after  it  is 
disc  KitiTaaed*  " 

The  office  of  iood  and  Drug  Can  dssioner  was  not  created  by  the 
Constitution  but  by  the  Legislature  and  the  Legislature  can 
abolish  skis  and  transfer  powers  and  duties  to  the  fared  saleoer 
of  Health  as  lias  been  done  by  Senate  Bill  So*  Id,  a copy  of  diieh 
is  attached  hereto* 


State  ex  inf.  Crow  v*  .'vans 
166  Vo*  547 

State  ox  rol  Atty* ;on*  v*  ’Jsvie 
44  to.  Its 

state  ex  rol  v*  Coen 
216  Ho*  l.c*  541 


In  England  of fleers  are  considered  Incorporeal  haroditaneots 
gran  table  by  t’s  crown  and  a subject  of  vested  or  private  interests. 
Hot  so  in  the  Jolted  States  t They  are  not  held  by  grant  or  extract 
nor  lias  any  person  a private  property  or  vested  interest  in  them  and 


Richard  K,  IJaoy 
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-hoy  or®  f.Jiere.<  or®  liable  to  such  Modifications  end  oliasgea  as  tl»c 
Imr  making  powers  say  de*i  it  advisable  to  onaot* 

ia  the  present  ease  the  Health  ^aaaisaioaor  id.  11  perform  duties  and 
exercise  pesters  bervl^fore  devolving  an  Food  sad  Drug  CaaaftssioDar* 


Yours  very  truly. 


EIM&RD  C.  CR0H. 

Assistant  Attorney  .<i£'er&l« 


APPROVED  t 


lSfiBW — 

Attorney  Oeaeral* 


ECCtSTt 


IKSURATCE: 

V 


■tutual  casualty  cr  ‘'enies  organized 
under  Article  7,  Chapter  37,  is 
entitled  to  license  to  write  surety 
insurance. 


Mr.  C.  E.  Kelson, 

Actuary  Insurance  Depart  ent, 
Jefferson  City,  Missouri. 

Dear  Sir: 


July  10,  1933. 


rtf 

"fTlTd] 

I LL 


le  are  acknowledging  receipt  of  your  letter  of  June  39, 
1933,  in  which  you  inquire  as  follows: 


* A mutual  casualty  con 'any,  organized  and  operating 
under  Article  7,  Chanter  37  of  the  "evised  Statutes 
of  "‘irsouri  1939,  h"s  requested  uthorlty  to  write 
surety  insurance. 


*Te  are  reoue^ting  an  oninion  from  y ur  office  as  to, 
first,  whether  a mutual  casualty  cot  any  can  write 
fidelity  and  surety  Insurance  and,  second,  if  it  can 
write  such  insurance  can  any  special  demos It  be  re- 
quired’ In  considering  this  question  we  refen  yaj  to 
Sections  5793,  5795  and  5796  of  Article  6 and  to 
Section  5844  of  Article  7. 


Companies  writing  fidelity  and  surety  business  usually 
operate  under  no re  strict  requirements  than  co  nanies 
handling  other  lines  of  casualty  business.  This  is 
due  to  the  very  large  amount  of  risk  as  compared  ^ith 
the  premium  and  also  to  the  fact  that  fidelity  and 
surety  insurance,  even  more  so  than  other  lines  of 
insurance,  is  very  closely  associated  ith  matters  of 
nubl ic  interest.  The  Department  in  the  past  has  licensed 
several  mutual  casualty  companies  from  other  states 
to  write  either  fidelity  or  surety  insurance,  or  both, 
in  this  state,  but  such  co  nanies  h ve  had  very  c^nsid. 
erable  deposits  with  their  hose  insurance  d-  ent.* 

Section  5844  R.  S.  ‘o.  1939,  "rovldes: 

l.*Any  company  organized  under  the  nrovisions  of  this 
article  is  empowered  and  authorized  to  make  contracts 
of  insurance  or  to  reinsure  or  accept  reinsurance  on  any 
sort  ion  thereof,  to  the  extent  specified  in  its  articles 
for  the  kinds  of  insurance  fallowing: 


3. Liability  insurance  * * * . 
3. Disability  insurance  * * * 
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4.  Automobile  Insurance  * * *. 

5.  Steam  Boiler  insurance  * * *, 

6.  Use  and  occupancy  insurance  • * ♦. 

7.  Miscellaneous  insurance.  Against  loss  or  do mare  by 
any  hazard  upon  any  risk  not  provided  for  in  this 
section,  which  is  not  prohibited  by  statute  or  at 
common  la”  from  being  the  subject  of  insurance,  except- 
ing life  insurance  and  fire  insurance." 

A mutual  casualty  company,  organized  under  Article  7, 
Chapter  37,  of  which  the  foregoing  is  a section,  nay  engage  in 
any  of  the  kinds  of  insurance  enumerated  above.  Under  Provision 
7 of  the  above  section,  such  a company  may  engage  in  any  hind 
of  insurance,  excepting  that  prohibited  by  statute  or  at  common 
law,  and  excepting  life  insurance  and  fire  insurance,  heconiag 
a surety  for  another  is  a proper  subject  of  insurance  and  iz 
neither  nr  oh  iblted  by  statute  nor  at  common  law.  Such  insur- 
ance does  not  come  within  the  exception  of  life  insura  >ce  or 
fire  insurance  and,  therefore,  is  not  prohibited  under  subdivi- 
sion 7.  It  is,  therefore,  our  opinion  that  a mutual  can: 
corn- any  organized  under  Artiole  7,  Chapter  37,  may  engsre  in 
writing  surety  insurance  and  that  the  Insurance  Commissioner 
should  issue  the  license  upon  the  co  nliance  of  the  co^-'any 
with  Section  5845  R.  S.  !'o.  1929,  which  is  as  follows: 

"No  such  oonnany  shall  issue  oolicies  or  transact 
any  business  of  insurance  unless  It  shall  hold  a 
license  from  the  superintendent  author!^  ng  the  trans- 
action of  such  business,  which  license  shall  not  be 
issued  until  and  unless  the  corn  any  shall  comply  - ith 
the  following  conditions: 

(a)  It  shall  hold  bona  fide  applications  for  insur- 
upon  which  it  Bhall  issue  simultaneously,  or  it  shall 
have  in  force,  at  least  twenty  nolloies  to  at  least 
twenty  members  for  the  same  kind  of  insurance  uoon 
not  less  than  two  hundred  separate  risks,  each  within 
tie  maximum  single  risk  described  herein; 

(b)  The  'maximum  single  risk*  shall  not  exceed  twenty 
per  cent  of  the  admitted  as-ets  or  three  times  the 
average  risk  or  one  per  cent  of  the  insure nee  in 
force,  whichever  is  the  greater,  any  reinsurance  tak- 
ing effect  simultaneously  with  the  policy  being 
deducted  in  determining  such  maximum  single  risk; 

(c)  It  shall  have  collected  a nremium  upon  each 
application,  which  premiums  shall  be  held  in  cash  or 
securities  in  which  insurance  companies  are  a thorired 
to  invest  and  shall  be  equal  to  not  less  than  five 


Mr.  G.  E.  yelpon. 
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times  the  maximum  single  risk  assumed,  nor  less  than 
twenty— five  thousand  dollars; 

(d)  For  the  purpose  of  transacting  employer's  liability 
and  uorkmen1  s compensation  insurance  the  anpl  ic-tioirB 
shall  cover  not  less  than  one  thousand  five  hundred 
employees , each  such  employe  being  considered  a sepa- 
rate risk  for  ^eternlning  the  axioum  single  risk." 

Tou  inquire  whether  such  company,  on  obtaining  a 
1 icense  to  write  surety  insurance , may  be  required  to  nut  up 
any  special  deposit,  and  refer  us  to  Sections  5793,  5795  and  5796, 
of  Article  6,  Chapter  37,  Tt.  S.  &o*  1929. 

Article  6 of  Chapter  37  provides  for  the  formation 
of  insurance  companies  other  than  life  insurance  co  nanies. 

Section  5793  provides  that  any  number  of  persons,  not  less  than 
13,  may  associate  and  form  a corporation  to  make  insurance 
upon  real  and  personal  property,  insuring  again  at  fire,  'wind- 
storm, etc,;  insurance  upon  the  health  of  individuals  and 
against  personal  injury,  and  to  insure  the  fidelity  of  persons 
holding  places  of  public  and  orivate  trust  -nd  the  enr e-keeping 
of  books,  papers,  etc.;  insure  cattle  and  livestock  against 
theft,  disease,  death,  etc.,  and  to  do  any  and  all  kinds  of 
legitimate  insurance  business,  excepting  life  insurance  and 
dealing  in  annuities. 

Section  5794  provides  that  coroanies  engaged  in  the 
fire  insurance  business  may  also  issue  sprinkler  ieakage  in- 
surance, and  provides  that  such  co  ■ anies  may  also  insure 
against  loss  and  destruction  of  money,  securities  and  all 
kinds  of  insurance  on  automobiles. 

Section  5795  provides  that  any  company  havinp-  a oaid 
up  capital  of  not  less  than  'IQO.OOO.OO  may  insure  the  fidelity 
of  persons  holding  nlaces  of  public  or  private  trust,  end 
provides  os  follows: 

"Provided,  however,  that  no  domestic  corooration  shell 
be  licensed  to  do  the  business  aforesaid  until  it  has 
deposited  **200, 000. 00  with  the  insurance  suoerintenctnt 
of  this  state  in  trust  for  the  protection  of  its 
policyholders , such  deoosit  to  consist  of  cash, 
treasury  notes  or  bonds  of  the  United  States,  ♦ * 

Article  6 of  Chapter  37  is  a general  section  for  the 
incorporation  of  companies,  as  specified  in  the  foregoing 
sections,  other  than  life  insurance.  Article  7 deals  with  the 
f creation  of  mutual  insurance  companies  other  than  life  and 
fire.  There  are  no  provisions  in  Article  7 of  Chapter  37 
which  require  a deposit  to  be  made,  as  are  found  in  Section 
5795  w ich  applies  to  co~panler  organized  under  that  Article. 
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Vx,  0,  S.  Pel son, 


We  do  not  believe  that  companies  organised  under  the  provisions 
of  Article  7 are  bound  by  the  provisions  applicable  to  com- 
panies organised  under  Article  S.  Article  7 contains  special 
provisions  applicable  to  mutual  insurance  companies  other  than 
life  or  fire.  Article  7 is  an  exception  to  the  general  pro- 
visions found  in  Article  6. 

In  Be  Hart  v.  School  District,  263  3.  242,  the 

court,  in  construing  various  Articles  of  the  Chapter,  says: 

"It  is  an  old  and  familiar  rule  for  the  construction 
of  statutes  that,  where  there  is  in  the  same  statute 
8 particular  enactment,  and  also  a general  one  which 
in  its  most  comprehensive  sense  would  include  what 
is  embraced  in  the  former,  the  particular  enactment 
must  be  operative,  and  the  general  enactment  -mist  be 
t alien  to  affect  only  such  cases  within  its  general 
language  as  are  not  within  the  provisions  of  the 
particular  enact  ent.** 

In  State  v.  Imhoff,  238  S.  W.  133,  125,  the  court  says: 

aWe  have  said,  not  once,  but  a.  number  of  times,  that 
where  there  are  two  acts  and  the  nro vision  of  one 
has  special  application  to  a particular  subject 
and  the  other  is  general  in  its  terms,  and  if  stand- 
ing alone  would  include  the  same  matter  and  thus 
conflict  with  the  special  matter,  then  the  latter 
'trust  be  construed  as  excepted  out  of  the  provisions 
of  the  general  act,  and  hence,  not  affected  by  the 
enact  ent  of  the  latter.11 

In  view  of  the  foregoing,  we  do  not  believe  that  the 
sections  contained  in  Article  6 can  be  read  into  Article  7 
or  made  to  enply  to  co  panies  organized  under  Article  7. 

There  ore  no  provisions  in  Article  7 mating  similar  require- 
ments , as  contained  in  Section  5795.  We  believe  that  a mutual 
Casualty  company , upon  compliance  with  Section  5845  above, 
is  entitled  to  have  issued  it  a license  to  write  surety  insur- 
ance, and  that  it  is  not  repuired  to  co^sply  with  the  sections 
contained  in  Article  6 of  the  sane  Chapter. 


FWH:3 

APPROVED: 


y ywurs , 


. i . 


Assistant  Attorney  0 


Attorney  General . 


CONTRACT:  Workmen' s Compensation  Commission,  right  to  terminate 
Tabulating  Machine  Company  contract  at  end  of  quarter. 

V 


July  14th, 


Mr.  Edge r 
Workmen*  s 
Jefferson 


C,  Kelson,  Chairman, 
Compensation  Commissi m 
City,  Missouri. 


1933 


Dear  Sir: 


We  have  your  request  of  July  1st,  1932  for  an  opinion  upon  the 
following  state  of  fscts: 

•We  ara  desirous  of  cancelling  the  enclosed  con- 
tract, and  before  taking  final  action  in  regard 
to  same  we  would  like  to  have  an  opinion  from 
your  office.  The  second  quarterly  period  of  said 
contract  ended  yesterday  and  as  we  did  not  have 
sufficient  time  to  get  a written  opinion  from 
your  office,  we  sent  the  enclosed  telegram,  which 
we  feel,  is  sufficient  to  cancel  the  contract  as 
of  yestefday^  date. 

The  comprny*?  representative  was  In  the  office 
this  morning  and  it  teems  to  be  his  opinion  that 
they  should  have  at  least  ninety  days'  notice,  so 
before  we  take  any  action  which  might  result  in  a 
suit  being  filed  against  this  department,  we  re- 
quest that  you  advise  us,  first,  as  to  whether  or 
not  the  telegram  which  we  sent  yesterday  would  can- 
cel the  contract  as  of  June  39th j add  second,  if 
the  contract  could  not  be  cancelled  as  per  the 
telegram,  how  much  notice  would  we  have  to  give?" 

The  telegram  referred  to  is  as  follows* 

■Xou  are  hereby  notified  that  we  are  today  cancell- 
ing our  contract  number  nine  eight  six  eight  for 
tabulating  machine  service  said  cancellation  to 
be  effective  in  accordance  with  said  contract  at 
the  end  of  the  present  qu^rt^rly  contract  period.® 

The  written  contract  submitted  with  your  letter  which  was  execu 
ted  in  19£6  is  silent  as  to  length  of  notice  to  terminate  such 
contract.  However,  it  does  provides 
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"Thls  agreement  for  the  aforementioned 
equipment  shell  remain  In  force  for  One 
Year  from  the  date  that  the  machines  are 
installed  ready  for  your  use,  and  Quarterly 
thereafter  unless  terminated  by  us  in  ac- 
cordance with  the  stipulations  of  this  con- 
tract, with  the  exception  that  the  use  of 
the  Standard  Tabulating  and  Vertical  Sort- 
ing Machines  may  be  terminated  by  you  at 
the  close  of  any  calendar  month." 

After  the  lapse  of  the  first  year,  to-wit,  19P7  by  the  contract 
provisions  above  set  out,  the  machines  are  left  in  your  possession 
with  the  continuing  offer  of  the  company  to  rent  them  to  you  quar- 
terly for  a stipulated  rental,  and  your  acceptance  and  use  of  said 
machines  during  each  new  ana  succeeding  quarter  makes  a binding 
contract.  However,  you  have  the  right  and  authority  before  the 
end  of  any  quarterly  contract  to  cancel  the  above  contract. 

We  understand  from  your  letter  and  oral  conversation  that  the 
above  telegram  dated  June  20th.  1933  was  sent  to  and  received  by 
the  Tabulating  Machine  hcsoany  on  that  date  which  was  the  last 
day  of  that  quarter.  The  telegram  is  sufficient  notice  of  your 
intention  not  to  accept  the  offer  of  the  Tabulating  Machine  Com- 
pany to  rent  you  the  machines  enumerated  in  the  contract  for  the 
new  quarter  containing  the  months  of  June,  July,  August  and  Sep- 
tember, 1932. 

While  the  contract  provides  for  rental  of  the  machines  quarterly, 
the  contract  is  one  wturc  the  parties  have  failed  to  express  them- 
selves in  terms  capable  of  being  reduced  to  lawful  certainty  by 
judicial  effort.  The  above  contract, in  the  opinion  of  this  Office, 
is  one  for  an  indefinite  duration,  therefore  terminable  at  will. 

13  C.  J.  p.  304,  Massachusetts  Bonding  and  Insurance  Company  v. 
Slmonds,  Shields  1 Lonsdale  drain  Company,  ag  £.  W.  (fdj  645. 

It  is  therefore  the  opinion  of  this  Office  that  the  above  contract 
has  b^en  pfoperly  terminated  as  of  June  30th,  1933. 

Respectfully  submitted. 


FflAMLLIM  E.  rlZAGAM, 
Assistant  Attorney-General 


A? r ROVED i 


Acting  Attorney-General 
FER/mh 


STATE  TREASURER:  Right  to  make  sales  of  real  and 

personal  property  in  view  of 
State  Purchasing  Act. 


FILED 


Au  ust  21,  1933 


honorable  Richard  ft.  Racy 
State  Treasurer 
Jefferson  City,  dl scour! 


ear  *r.  Hacy  s 


This  Departwmt  acknowledges  receipt  of  your 
letter  dated  August  10,  1933,  as  follows: 

"Under  the  law  to  protect  an  account, 
the  State  <reaeurer,  In  case  of  ne- 
cessity, la  permi  ■ tod  to  buy  In  real 
estate  wher«  real  estate  notes  have 
been  taken  as  collateral  to  secure  a 
deposit,  the  title  beln  taken  In  the 
name  of  the  6 \a  t o Treasurer,  for  the 
State.  hike  vise  the  State  Treasurer 
Is  authorised  to  cell  property  acquired 
as  uLova, 

i. Ill  you  be  kind  exiou.  h to  advise 
whether  this  practice  met  be  discon- 
tinued, under  what  Is  known  as  the 
rurchasin.  uill , the  furchasln  Agent 
making  the  transactions;  or  will  the 
State  Treasurer  continue  to  buy  and 
soil  land,  as  outlined  above T" 

hoc t ion  1,  haws  1931,  page  366,  provides: 

"The  state  treasurer  sliall  have  the 
duty  to  preserve  and  protect  the 
state's  lien  and  all  rights  that  the 
state  may  have  in  any  r al  estate 
which  Is  security  lor  notes  aid  deeds 
of  trust  which  are  held  by  the  state 
an  collateral  for  state  deposits  and 
w Ich  ha vo  been  taken  over  by  the 
state  as  a result  of  the  failure  of 
such  state  depository.11 


Honorable  Richard  K.  Kacy  -2-  August  21,  19  33 


Section  2 of  the  same  act  reads  in  part: 

"The  state  treasurer  shall  have  the 
authority  and  power  to  bid  upon  such 
real  estate  at  any  public  sale  whether 
such  sale  is  held  for  the  payment  of 
taxes  or  for  the  payment  of  any  indeb- 
tedness upon  such  property.  * * * * * 

If  the  state  Is  the  successful  bidder, 
title  shall  be  taken  in  the  name  of 
the  state  treasurer  and  he  shall  hold 
the  title  to  said  lands,  control  and 
manage  tiie  same  until  sold,*--  *-►  * * *• 

Th©  state  treasurer  is  hereby  empower- 
ed on  the  ; alo  o>  said  land  to  convey 
so -10  to  the  purchaser  by  proper  deed-** 

beet  Ion  11469  Laws  1931,  page  57  b,  after  making 
provision  for  the  depositing  of  certain  i>ande  to  secure  and 
insure  the  repayment  o state  deposits  in  selected  depositories, 
provides: 

* * in  the  event  that  such  bank 
or  banks  or  banking  Institution  of 
deposit  shall  fall  to  pay  such 
deposits,  or  any  part  thereof,  on 
the  check  or  die eke  of  the  state 
treasurer,  then  it  shall  be  the  duty 
of  the  state  treasurer  to  forthwith 
convert  such  bonds  into  money  and 
disburse  the  same  according  to  law, 
upon  the  warrants  drawn  by  the  state 
auditor  upon  the  funds  for  which  raid 
bonds  are  security*  ****** 

The  office  of  state  purchasing  agent  was  created 
by  an  act  found  In  Laws  1933,  page  411.  Lection  2 of  the  act 
provides  as  follows: 

"The  purchasing  iigen^  shall  purchase 
all  s pplias  except  prlntin  , binding 
and  paper,  as  provided  for  in  Chap, 
lib,  h • 6.  1929,  for  all  deportment  s 
of  the  State,  except  as  In  this  Act 
otherwise  provided,  he  shall  nego- 
tiate all  leases  and  purchase  all 
lands,  except  for  such  departments 
as  derive  their  oower  to  acquire 
lands  from  the  Constitution  of  the 
Ltate." 


Honorable  Pilchard  R.  Naey 


Migust  21 , 1993 
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Section  11  of  the  Act  establishing  the  office  of 
state  purchasing  agent , defining  the  word  "supplies’1  as  x nod 
In  the  /ct,  readr  as  follows! 

nThe  term  * supplies ' used  In  this  Act 
s ail  be  deemed  to  mean  supplies, 
materials,  equipment,  contractual  ser- 
vices and  any  and  all  articles  or 
thin  s,  except  as  in  this  Act  otherwise 
provided.  Contractual  services  * nil 
Include  all  telephone,  telegraph,  pos- 
tal, electric  ll'bt  and  power  service, 
and  water,  towel  and  soap  service. 

The  terra  Mepartmont 1 as  used  In  thia 
Act  shall  be  deemed  to  mean  department,  ' 
office,  boara,  commission,  bureau. 

Institution,  or  any  other  agency  of 
the  State ." 

Beading  the  i bate  Purchasing  Act  in  Its  entirety 
the  conclusion  car.  not  he  escaped  that  the  central  thou^fc  In 
the  minds  of  the  legislators  was  to  put  the  purchasing  of  the 
supplies  used  by  the  various  state  Institutions  under  the 
control  and  supervision  of  one  head.  Such  supplies  being 
the  aqulpmont  and  materials  and  articles  customarily  and  ordin- 
arily used  In  the  conduct  or  manage  :ent  of  any  state  Institution. 
It  is  true  *hat  Section  2 of  the  ct  authorizes  the  atate  pur- 
chasing agent  to  purchase  all  lands  but  the  Act  docs  not  provide 
that  the  state  purchasing  agent  ay  take  title  o lands  In  hTs 
name,  so  that  we  think  the  purchase  ol  land  as  referred  to  in 
said  Action  2 has  reference  to  the  negotiations  for  the  out- 
right purchase  of  any  lands  purchased  for  the  use  of  the  state 
or  arty  of  its  Institutions,  and  we  think  the  Legislature  did 
not  Intend  to  nor  does  the  state  purchasing  act  take  away  or 
repeal  the  right  of  the  state  troacurer  to  moke  sales  of 
personal  property  or  real  estate  as  the  rame  is  provided  for  in 
the  sections  a ove  set  out. 

«e  ore  of  the  opinion  that  the  right  of  the  state 
treasurer  to  mu  ice  sales  of  real  and  personal  property,  wliere  the 
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same  stand  as  security  for  state  deposits  and  to  purchase 
and  take  title  ,0  es me,  was  not  Impaired  by  the  passage 
of  the  state  purchasing  agent  act. 


Very  truly  yours. 


GILOR&T  lAm 

Assistant  Attorney  eneral. 


APPROVED* 


ROY  ”^KlWJUCF“ 

Attorney  General, 


GL:UC 


STATK  HIGHWAY  DEPAHTMEHT 


salaries  of  al  1 employees. 


t 


1/ 


1/ 


n 


%/ 


V 


All  ust  29,  1933 


Hotter  able  HI  chard  H.  Nacy 
tat©  Treasurer 
Jefferson  City,  Missouri 


ear  Hr*.  N&cyj 


This  Department  acknowledges  receipt  of 
to  r letters  of  August  19,  and  August  25,  1933,  re- 
letirwr  to  salaries  of  the  ea^loyoos  of  th©  ftato  Highway 
Departments  An  the  subject  matter  of  both  letters  1© 
the  rszna,  we  are  li©  re  with  answering  the  letters  In  one 
opinion.  Your  letters  are  quoted  below t 

nder  the  provisions  of  Section  2-A 
of  house  Hill  He.  652  found  at  pages 
113*114  of  the  Session  Acts,  1933, the 
employees  of  the  State  Airway  bom- 
ilssioai  are  reduced  in  salary  in  various 
amounts  depending  upon  the  salary 
received  durin  the  year  1932. 

If  an  employee  of  the  highway  Depart- 
ment is  promoted  to  a posit  Ion  of 
higher  rank  ana  salary  tlian  the  one 
held  in  1932,  is  it  legal  under  tins 
above  ‘ octlon  to  pay  said  employee 
an  increase  Ib  salary'-  com  sonsu rate 
wi tli  the  position  now  hold? 

i>s  an  example,  - ii  Klchard  Roe, who 
in  1932  was  an  Assistant  Auditor  at 
a salary  of  200.00  per  month, were 
promoted  in  June  1933  to  Auditor  at 
a salar,  of  ;400.00  per  month,  is 
It  legal  to  pay  said  K.T  chard  do© 
the  salary  previously  received  by 
the  i itsd  1 1 or , t ow i t 400  • 00  per  non  th? 
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In  oth^r  wards,  la  5.  legal  to  pay  tiis 
salar.  for  the  post  tl  on  held  without 
regard  to  the  name  of  the  person  hold- 
ing It?  * 


"Under  fcije  provisions  of  Section  2a  of 
house  Pill  No,  652,  found  at  pa  gee  113- 
114  of  the  S os  ton  i-  cts,  1933,  the 
e ployees  of  the  State  Highway  Commission 
are  rodue  ed  1 n salary  In  var!  oua  amoral  ta 
depend  In  upon  the  salary  received  durin 
the  yetir  1932, 

If  a present  employee  of  the  Highway 
Department  has  been  o iployed  since  hie 
ad;  ournmont  of  legislature  1933,  may 
the  Highway  Comraiaslon  fix  his  salary  at 
a -reater  amount  than  that  received  by 
hie  predecessor,  or  by  an  employee  of 
the  same  rank  ana  dolnr  similar  work  In 
the  year  1932? 

As  an  example.  If  Richard  hoe  were  Auditor 
of  the  highway  Department  In  1932  at  a 
n alary  of  400.00  per  month  and  said 
Hichard  voo  is  dlscJUirged  and  Ip  i>eplaced 
by  John  oe  June  1,  1933,  would  it  be 
legal  for  the  ConEnlsslon  to  author 1 re  and 
the  Auditor  to  audit  and  the  Treasurer  to 
,pay  th  said  John  boo  s salary  i reater 
than  that  received  ty  Hloharu  roe?  In 
other  words,  would  It  be  legal  to  pay 
John  Doe  <£450,00  per  tenth  when  his  prede- 
cessor, who  did  the  same  work  and  had  the 
sa  -e  rank  In  the  year  1932  received  f-400,00 
per  month? 

The  point  I wish  particularly  explained  Is 
whether  an  employee  of  the  Highway  Deport- 
ment who  had  no  statue  with  the  Highway 
Department  In  1932  Is  allowed  to  receive  a 
larger  salary  for  doing,  the  same  work  than 
he  could  have  received  had  lie  been  ployed 
by  the  Commission  in  the  year  1932, 

I Inca  there  are  but  a few  days  Intervening 
between  this  and  the  regular  payday  for  the 
Highway  Com  iss’on  employees  I shall  app- 
reciate your  usual  prompt  attention  to 
this  request, " 
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Via  have  heretofore  rendered  en  opinion  to  the 
Honorable  Louie  V.  Stigall  embodying  the  quest  lone  es  to  the 
ealnrlee  ai  tho  1 igal  department  of  the  nlhway  Deportment, 
and  are  incloning  a copy  of  the  opinion,  rut  as  your  letter 
seems  to  effect  all  of  tho  employees  of  the  Highway  Dqp  artmont 
and  presents  a different  situation,  we  shall  endeavor  to  mice 
this  opinion  cover  every  si i uation* 

In  the  opinion  to  Hr.  Stigall  re  held  unequivocally 
that  the  lav  as  passed  by  the  legislature,  page  114,  of  1933, 
related  to  the  positions  hold  ly  the  employees  of  1932  and 
have  no  reference  or  relation  to  the  Individual  or  person  hold- 
in;;,  tho  office  at  that  time.  In  oth^r  words,  the  reduct* on  was 
as  to  the  position  and  not  to  the  in  1 victual,  rearing  this  in 
mind  then  an  employee  in  the  highway  department  promoted  to  a 
different  position  and  now  receiving  a reater  salary,  is 
entitled  (under  Lection  2a,  page  114  of  the  Leas  Ion  Acts  of 
1933)  to  receive  the  salary  pt  id  to  tho  holder  of  said  position 
in  1932,  after  the  proper  percentage  of  reduction  is  made,  the 
same  bein  eccordln  to  the  range  of  the  salary  In  feet ion  2a, 

It  is  therefore  legal  "to  pay  the  salary  l’or  the  Tosition  held 
without  regard  to  tho  name  of  the  person  hold  in  it"  after  the 
proper  percentage  of  reduction  hi  r been  applied  to  the  a ^o»  nt 
the  position  was  paying  in  1932* 

Referring  to  tho  second  paragraph  of  .your  letter  of 
August  2 tig  "If  on  employee  lias  been  added  to  the  hi  hway  Depart- 
ment sine  ad  tour  run  mt  of  the  Legislature,  may  the  Highway 
Com -las  Ion  fix  his  salary  at  a e reater  amount  than  that  received 
by  his  predecessor?"  It  is  the  opinion  of  this  Copartraont  that 
the  highway  Commission  can  not  increase  The  salary  of  any  employee 
or  the  salary  of  the  position  held  by  any  emplo;oe  If  the  position 
;ias  In  existence  prior  to  the  tine  the  present  law  becamo  effect- 
ive. In  other  wards,  th  ralary  of  any  employee  can  not  be 
increased  by  the  Con  is b 5 on  If  the  Conraisslon  had  already  fixed 
the  salar^r  prior  to  the  passage  of  the  low,  end  irrespective  of 
the  poi  son  holdin  ' the  dob it ion  he  is  subject  to  the  reduction, 
the  o :ount  being  eccordln  to  the  range  In  salaries  as  set  forth 
in  Lection  2a.  The  Commission  can  only  fix,  at  the  present 
time,  the  salary  of  an  employee  who  is  taking  a lorit’on,  said 
position  hein;  newly  created  or  one  which  did  no  exist  prior 
to  the  effective  date  of  Section  2a. 

As  to  the  Inst  statement  in  your  letter,  "The  point 
I wish  particularly  explained  ir  whether  an  employee  in  the  High- 
way Oeeartmont  who  had  no  status  with  the  hi  hway  Department  in 
1932  is  allowed  to  receive  a larger  salary  for  do  in  the  reme 
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work  than  ho  could  iieve  recoived  had  ho  bean  employed  by  the 
Commission  in  1933*"  e believe  that  w©  have  answered 
tills  atovn,  but  will  repeat  that  the  reduction  and  amount 
of  the  salary  of  a posit ion  ( not  the  person  ) of  every  poet- 
t ion  In  the  highway  < ’apartment  which  existed  In  1932,  is  now 
fixed  and  that  no  employee  irrespective  of  whom  he  mi  ht  be, 
can  receive  a greater  salary  than  the  holder  of  the  same 
{position  was  receiving  in  1932,  and  that  "John  Hoe'1  can  not 
receive  .450,00  per  month  If  Ills  predecessor  who  held  the  same 
position  in  1932  received  ^400,00  per  onth,  and  further  than 
that  the  said  "John  hoe"  if  he  receives  the  salary  of  his 
predecessor,  namely,  400.00,  ho  must  accept  the  percentage 
of  reduction  as  set  out  in  the  range  of  salaries  in  Section 
2a. 


Yours  very  truly. 


0;.LI  KR  W.  NQL  N 

Assistant  Attorney  General. 


AfPROTaDl 


TOTThSTiWHl'CI 

Attorney  (General. 

OWMihC 


Inclosure 


AhSutJ Bunting  of  unoccupied  dwelling  house  by  owner,  is  criminal 

j offense. 

l / 
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August  30th, 1933 


bon.  Dan  M.  Nee, 
Prosecuting  Attorney, 
Greene  County. 
Springfield,  “issouri. 


Dear  Sirs 


*e  received  your  request  of  August  16th,  133?  for  an  opinion  as 
to  whether  or  not  any  criminal  offense  has  been  committed  under 
the  following  statement  of  facts* 


■Defendant  was  the  owner  of  a dwelling  house  which 
was  covered  by  insurance.  This  property  was  burned 
and  completely  destroyed.  Defendant  was  arrested 
and  charged  with  arson.  Previous  to  his  arrest 
defendant  had  made  no  claim  for  damages  as  a result 
of  said  fire.  The  state  has  evidence  to  prove  that 
he  set  fire  to  and  burned  said  dwelling  by  pouring 
gasoline  on  the  premises  and  igniting  same.  There 
were  no  persons  in  the  house  at  the  time  of  the  fire." 


In  the  beginning,  we  find  no  adjudicated  cases  directly  in  point* 

Ae  assume  from  the  above  facts  that  the  insured  has  made  no  effort 
at  any  time  to  file  a proof  of  loss,  or  to  take  any  steps  indicat- 
ing an  intention  on  his  part  to  collect  the  insurance  on  the  build- 
ing destroyed  by  fire,  and  thereby  avoiding  prosecution  under 
Section  4040,  R.  S.  of  Mo.  1929,  making  it  a criminal  offense  to 
bum  a building  with  intent  to  defraud  an  insurance  company. 

It  also  appears  that  the  provision  of  Section  4039  is  not  violated 
by  the  above  statement  of  facts  because  this  Section  covers  the 
burning  of  the  house  which  is  the  property  of  apn as  was 
charged  in  the  recent  case  of  State  v.  Fulco,  51  S.  *.  (2d)  1030. 

Section  4036  provides, 

■Every  p erson  who  shall  wilfully  set  fire  to  or  bum 
any  dwelling  house  * * * whether  the  property  of  him- 
self or  of  another  shall  be  adjudged  guilty  of  arson 
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Prior  to  the  amendment  of  this  law  in  1923,  it  was  necessary  that 
a human  being  be  in  some  part  of  the  house  before  it  came  within 
the  statutory  taea  of  "dwelling  house",  and  this  view  is  sustained 
by  the  Supreme  Court  in  State  v.  PajcUsan,  57  £.  w*  (id)  403  and 
State  v.  ftitham  £81  S.  W.  S£. 

It  now  appears  that  this  requirement  of  the-  1319  statute,  under 
which  the  Kudmon  and.  fcitham  cases  were  tried,  has  been  changed  by 
omitting  therefrom  the  phrase, 

■in  which  there  shall  bs  at  the  time  some  human  being." 

Under  Section  Z28&,  ft.  S.  of  Mo*  1919,  and  prior  to  its  amendment 
in  19£3,  it  was  necessary  to  prove  that  the  house  burned  was  a 
"dwelling  house",  and  in  addition  thereto  it  was  necessary  to  prove 
that  at  the  time  of  the  burning  of  the  dwelling  house,  that  it 
contained  some  human  being*  It  was  necessary  to  prove  that  the 
"dwelling  house*  came  within  the  definition  of  Section  S&3 5 8.  S. 
of  Mo.  1319  and  in  addition  thereto  at  the  time  of  fee  fire  must 
have  contained  some  human  being  within  the  mandatory  language  of 
Section  t>*0@  2 H.  S.  of  Mo.  1919. 

After  the  amendment  of  Section  5£8£  R.  S.  of  Sc.  1919,  (now  4056 
S.  of  Mo.  1929)  it  was  only  necessary  to  prove  that  the  building 
burned  was  a "dwelling  house".  As  to  shat  constitutes  a "dwelling 
house",  we  find  it  specif ically  describee  ic  Section  4057,  i>. 

of  Ko*  1329  in  the  following  languages 

"Lvery  house,  * * * ShfaU..fa£  usually 

occupied  by  persons  lodged  therein,  shall  be  deemed 
& dwelling  house  of  .feflY  .ubr£«i .hftving.. charge  .the  eof 
or  so  lodging  therein;  * * %* 


fee  call  your  attention  to  the  wording  of  this  Section  which  is  in 
the  past  tense.  It  does  net  recuixe  feat  the  house  occupied, 
and  it  is  not  necessary  to  allege  oi  prove  that  the  house  is 
occupied  by  sob©  human  being  at  the  time  of  the  firs;  ell  that  is 
necessary  under  this  statute  is  to  afccv  that  it  ie  the  type  of 
house  which  has  been  occupied  by  human  being e and  "which  shall 
hw  been  ugamlly  .ocsttuliaLfey .afcrtaas  lodam^  therein." 

It  is  therefore  the  opinion  of  this  office  that  the  facts  contained 
in  your  letter  constitute  a o ime  undar  Sections  4356  cod  4027  R.  6. 
of  Me.  13£9. 

Respectfully  submitted. 


FliAMfvhlli  1.  RIAGAB , 

FExv/mh  Assistant  Attorney— General 

AP^ROTlXl 
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TAXATION  - ASSESSMENTS  - SEPARATION  OF  POWERS  OF  COUNTY  ASSESSOR  1ND  CITY 

ASSESS*  WITHIN  SUCH  COUNTY. 

0 


Ur.  art  la  L,  e*f,  or, 

St.  ouls  County, 

Clay ton,  isaouri. 


i*pt«mber  30,  1333 


[ear  sir: 


You  have  at ado  an  oral  request  of  the  Attorney  eutnl  for  an 
opinion  ls  to  the  division  of  woers  between  a eoonxy  uaseesor  ane  • 
city  tm>90r  for  a city  of  the  third  class  within  nuoh  county,  la  regard 
to  the  assess.-:*  1. 1 of  real  estate  within  such  city  far  couaty  sue  state 
purposes,  pertieularly  aa  to  whether  or  not  such  city  assaesor  hae  any 
control  over  the  aaseeauette  of  such  property  for  county  and  state  pur* 

OBOS. 


Revised  ta tutus  a lssourl  notion  9732  provides  in  part 

as  follows: 

"I  very  { county ) assessor  shall  takw  an  oath  * 
that  ha  will  assess  all  the  property  in  tb;  county 
in  which  he  assesses  at  whet  ha  believes  to  b«  its  actual 
can  value.  * 

set ions  9742,  9770,  9792,  3000  and  10003  all  use  substantially  similar 
language  in  defining  the  duties  of  county  assessors  and  in  none  of  each 
sections  la  there  any  reference  to  the  ri rht  of  s city  assessor  of  a city 
wi  thin  a county  to  have  any  -voles  in  the  aaaaesMaat  far  state  and  county 
p .it  poses,  and  in  none  of  suer.  seat  Iona  is  any  exception  rads  for  cities 
within  such  counties. 

Tbs  only  section  of  the  statutes  shlch  rai-ht  lead  to  a contrary 
co  elusion  la  evi sod  statutes  Missouri  1923,  action  6773*  *hieh  is  contained 
in  Chapter  relating  to  Minis! pal  oor,  orations , . rtlele  4 relating  to  cities 
of  the  third  olnss.  .cot ion  6779  provides  ms  follows: 

"see.  6779>  ooaeaaors,  duties  - levy  of  taxes.  Is  assessing 
property,  both  reel  sad  personal,  in  cities  of  the  third  class, 
the  oily  assessor  shall.  Jointly  with  t 3 count  assessor,  assess 
all  property  in  Mia  city,  and  sue  assesaaent,  as  made  by  the 
city  assessor  and  county  assessor  Jointly,  and  afte  the  saus 
has  been  passed  upon  M the  board  of  equalization,  as  t*  relno  fter 
pro Tided  for,  shall  be  taken  as  tbs  basis  from  which  the  city 
council  s ail  sake  tha  levy  for  city  purposes;  and  for  the  pur- 
pose of  ivimg  cities  of  the  t-Jrd  class  ra;T#*entation  on  the 
county  board  of  an  t»lU* t lor. , ,«:.*sn  said  board  Is  sitting  for  the 
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purpose  of  equalizing  the  assessment  on  such  city  property, 
the  mayor  and  city  assessor  shall  sit  with  the  county  board 
of  equalization  when  the  said  board  Is  passing  upon  the 
assessment;  of  such  olty  propart: , and  shall  each  hate  a vote 
In  said  board,  and  they  shall  be  paid  for  such  service  the 
m s amount  per  day  and  oat  of  the  ea.e  fund  as  other  members 
of  sued  board  of  equalisation,  The  asaesame/it  of  city  property 
as  made  by  the  city  and  county  assessor  shall  conform  to  each 
other,  and  after  such  board  of  equ  lization  has  passed  u <on 
such  assessment  end  equalized  the  same,  the  city  assessor's  book 
shall  bs  corrected  in  red  ink  in  accordance  with  the  changes 
made  by  the  board  of  equalization,  and  so  certified  by  said 
board,  and  then  returned  to  the  city  council.1' 

The  use  of  the  phrases  "for  olty  purposes"  and  that  "the  city  assessor's 
book  * * *"3 hall  be  "returned  to  the  city  council1'  clearly  lndioate  that  the 
joint  assessment  provided  for  by  Section  6 779  only  the  assessment  of  city 
property  for  city  purposes,  end  has  no  bearing  on  the  assessment  of  the  county 
assessor  for  county  and  atate  purposes. 


The  above  conclusion  is  strengthened  by  the  statutory  methods  provided 
for  assessing  the  property  within  other  classes  of  cities  for  city  purposes, 
such  statutes  being  sections  6ldo  for  cities  of  the  first  class,  6309  for 
cities  of  the  second  class,  6994  f°r  cities  of  the  fourth  class,  and  7109  for 
towns  and  villages,  iflthout  going  into  the  details  of  taess  statutes  their 
general  scheme  show,  a dear  intent  of  the  Legislature  to  provide  for  assistance 
by  county  assessors  to  the  smaller  cities  for  their  assessments  far  olty  pur- 
poses beginning  with  the  towns  and  villages,  which  municipal! ties  must  use 
the  county  asses snort  unchanged  for  their  city  assessments,  progressing  through 
cities  of  the  fourth  class  which  must  adopt  the  procedure  for  towns  end  villa  ea 
where  they  have  no  olty  assessor  but  where  they  have  olty  assessors  being 
governed  as  cities  of  the  third  class  are  governed,  by  having  the  County  assessor 
assist  the  City  Assessor  in  the  assessment  for  city  purposes,  progressing 
further  through  cities  of  the  second  class  where  the  assessment e are  made  by 
boards  includin  both  the  city  and  the  county  assessors,  and  ending  with  cities 
of  the  first  class  where  the  city  assessor  makes  the  assessment  for  city  pur- 
poses unaided. 


Thus,  it  is  our  opinion  that  section  6779  providing  for  Joint  assess- 
ments in  cities  of  the  third  class  relates  only  to  assessments  for  city  purposes 
and  that  the  city  assessor  within  such  city  has  no  voice  of  any  kind  in  the  assess- 
ment by  the  county  assessor  of  property  within  such  olty  for  county  end  state 


purposes. 


* * 


Very  truly  yours, 

EDWARD  H.  MILLER 

ASSISTANT  ATTORNEY  GSKSUL. 


Institution  of  suits  not  stsyud  by  3ensts  Bill  80 


4 * 


*u*l 


V 


October  37,  1833 


■fea. 


lleuhoff  4 Ilia* 
Rtaito  Juixulog 

330  >•  Fourth  t* 
o t* . .uul  u,  Missouri 


u«nti9iMai 

*•  acJcnu  visage  receipt  of  jour  letter  of  recant  date 
■•herein  you  request  an  opinion  of  tale  office  as  to  ei  ether  or  not 
>eoate  dill  dC,  f und  at  page  433,  ..see  of  Missouri  1033,  ft\ys 
the  hr logins  of  auit  for  taxes  for  personal  pro. art y until  after 
f Ckinoor  31,  1333.  "or  c nveul^nct  te  herewith  quote  th  .t  uotj 

•in  payment  of  the  taiwe  assessed  against  any 
person  whose  nm&e  ap  ears  upon  the  personal 
delinquent  - 1 t of  euiy  y ar  or  yours  prior  to 
Janu  irj  1,  1833,  and  In  patent  of  the  taxes 
'•aeeeoed  against  any  real  estate  which  appears 
upon  th<>  lists  of  deliujuent  and  book  taxes  of 
any  year  or  years  prir  to  January  1,  1933, 
including  delinquent  taxes  for  the  y er  1933, 
the  collators  of  revenue  of  the  oouutles  and 
cities  of  this  state  are  hereby  empowered  and 
direoted  to  accept  the  original  amount  of  said 
taxes  as  charge  ; against  any  such  person  or 
real  o state  relieved  of  the  penalties,  interest 
and  costs  accrued  upon  the  name;  Provided, 
however,  that  such  real -3 e ion  of  penalties, 
interest  and  costs  shall  be*  in  full  If  said 
taxes  are  paid  not  later  than  June  30,  1933;  if 
paid  after  Jun  30,  1933,  and  not  later  than 
August  31st,  1833,  then  such  remission  shall 
b#  75  per  cent  of  such  p oaltlte,  Interest  end 
costs;  If  paid  ;.f ter  August  31st,  1913,  and 
not  later  than  October  31,  .953,  such  remission 
shall  be  SO  Pur  cent  of  such  peaeltlfea.  Interest 
and  ousts;  if  paid  after  October  31,  i935,  ajuj 
not  later  than  dec.  31,  1933,  th  n such  read?  si  on 
shall  be  3h  per  coat  or  such  penal  ties,  Into rest 
aid  costs;  provided  further,  that  after  *jo. 

31,  133,  all  pea'U. ties.  Interest  and  ooets  as 
af or  «eid  shall  be  restored  and  be  in  full  feree 
anu  effect  for  the  full  period  of  tine  since 
their  accrual  and  as  If  tele  &dt  had  not  been 
passed, * 


Eeuhoff  A Killar 


October  37,1933 


* 3» 


The  6uprene  Court  of  Missouri  la  the  eas*  of  tete  ex  rel. 
kORlitrloic  ¥8.  3&lr#  reported  at  S3  3.  f,  (3d)  p.  64,  deter  ae d the 
su'd j ee t uf  your  inquiry  after  noting  toe  similarity  of  :«aate  Bill 
60  and  the  1st  of  lb??  remitting  penal t its  upon  del vuuent  taxes.  Tbs 
Court  tt& as  this  statement  r espeet log  Senate  Bill  60,  l.o.  37 1 

*6o  «•  thin*  tb.t  under  a proper  onstruc  i^a 
of  the  statute  assailed  in  tbs  instant  cast 
tbs  filing  of  suits  for  delinquent  taxes  and 

penalties  1$  act  prevented,  but  that  penalties 
are  remitted,  in  the  es  oner  provided  in  Ko.SC.  * 

dhl'ie  we  agree  that  th*  bring!  g of  suite  upon  these  delinq- 
uent tarns  «&#  not  in  esoerd  eltfc  the  operation  of  senate  Bill  60. 
on  the  other  hand  It  is  our  opinion  th:t  the  Collector  Is  within  his 
statutory  right  in  doing  so  and  suggest  that  your  clients*  remedy  Is 
to  pay  .h»  tax  plus  60  of  the  interest  penalties  end  costs  sfcloh 
have  accrued, as  under  senate  3111  60  if  payment  Is  made  prior  to  the 
31st  of  onto her  your  oil  eat  is  *ntl  tl  td  to  the  60  readsston. 


: is  spent  fully  submitted. 


Itmif  a.  VALTttst,  i . 

Assistant  Attorney  General. 


APPROVED; 


Tftoraay  Geaerai. 


H0S1 M3 


JltflKS:  Board  of  Jury  Cosmlse loners  in  count  1® a 20°»°°P 

400,000  inhabitants  receive  no  compensation,  ana  nave 
no  power  to  appoint  clerks  or  assistants, 

V 


n. 


> 


September  11,  1933* 


don,  Julius  R*  Holts, 
Judge,  Division  No,  1, 


FILED 


and 


Judaea  of  the  C ire uit  Court 
of  St.  Louis  County , 
Clayton,  Missouri 


Gentlemen i 

This  is  to  acknowledge  your  letter  whloh  reads  as 
follows i 


■wo  direct  your  attention  to  act  of  the 
General  Aaaewbly  of  Missouri,  approved  Way 
1st,  1933,  appearing  at  Laws  of  Missouri, 

1933,  page  277 m 

This  act  ie  made  applicable  to  ell  eo unties 
in  ths  State,  now  containing  or  which  aay 
hereafter  contain,  according  to  the  last 
preceding  Rational  Census,  not  less  then 
200,000  nor  sore  than  40s ,000  inhabitant a« 

The  purpose  of  the  act  le  the  creation  of 
Jury  Comniaalon  Boards  in  counties  of  the 
class  named.  St,  Louis  County  fall a under 
the  operation  of  the  set.  Section  £ of  the 
act  provides  that  the  circuit  judges  and  the 
judges  of  eowta  having  jurisdiction  in 
felony  oases  shall  constitute  a Board  of 
Jury  Commies loner a*  It  further  provides  that 
the  circuit  cleric  shall  ba  ex-officio  dark  of 
said  Board,  Section  3 requires  the  Board  to 
cause  to  be  made  a complete  list  as  nsar  as 
may  ba,  alphabetically  arranged,  of  all  tha 
qualified  jurors  in  the  oounty  and  their  resi- 
dence f and  that  In  compiling  said  list  said 
Board  of  Jury  Commissioners  and  their  clerks 
and  assistants  may  have  access  to  the  books 
of  the  County  Assessor  and  to  any  registration 


HOXt*  JulluS  K.  Volt* 
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^ent ember  11,  1933* 


of  to tar ■ required  by  lav  to  b*  mad*.  By 
section  16  of  the  act  the  sane  la  made  manda- 
tory. 

It  la  astlmatad  that  **  nov  have  In  ft*  Umls 
County  batvaan  50,000  and  60,000  parsons  eligible 
for  Jury  service  and  this  number  is  being  rapid- 
ly Increased.  It  Is  therefor*  obvious,  that  to 
compile  a list,  alphabetic ally  arranged,  and 
to  duplicate  the  list  on  card a to  be  retained 
In  a wheel  or  box  and  to  revise  the  whole, 
striking  out  the  notes  of  thoss  who  hsvs  died, 
moved  from  the  county  or  become  disqualified, 
and  noting  change a of  residence,  annually,  as 
required  by  sections  14  and  16  of  the  act, 
will  of  necessity  involve  a stupendous  task* 

While  It  is  elesr  that  by  the  provisions  of 
section  2,  the  Foard  Is  afforded  the  eld  of 
the  clreult  clerk  In  discharging  the  clerical 
part  of  tho  work,  yet  additional  arslatance  is 
not  afforded  except  Inferential ly  fcy  the  pro- 
visions of  section  5,  and  If  such  additional 
assistance  la  authorised  by  said  section,  the 
act  nowhere  provides  for  the  compensation  of 
such  assistants. 

The  act  took  effect  today  and  the  circuit 
judges  of  St.  Louis  County,  after  organising 
themselves  Into  a Jury  Commission  Board  in 
obedience  to  the  mandate,  find  themselves  nov 
confronted  by  this  problem  Does  the  sot, 
by  delegating  the  powers  of  the  Board  and  re- 
quiring the  exercise  of  these  powers  by  an 
Imperative  mandate,  carry  with  It  the  Implied 
authority  to  pro c tire  additional  assistants  and 
fix  their  compensation,  so  as  to  be  a legal 
charge  upon  the  general  funds  of  the  county, 
or  on  the  other  hand  la  the  right  to  conpen cation 
for  the  discharge  of  official  duty  ourely  * 
creature  of  the  Statute  and  where  the  statute 
gives  no  compensation,  none  exlstst 

In  this  predicament  we  are  submitting  the  above 
for  your  consideration  and  respectfully  request 
your  advice  In  the  matter.* 


Hem.  Julus  Holt* 


«*nt.  11,  1999 


Aa  stated  In  your  latter,  an  art  waa  approved  fay  let, 
1933,  Lave  of  Missoni,  1933,  pave  277  et  eeq.,  providing  for 
a n>;  designating  the  manner  of  e electing  petit  Jurors  In  count  lea 
containing,  or  hereafter  conta; nlng,  200,000  Inhabitants  and  laaa 
than  400,000  Inhabitants  according  to  the  la at  preceding  national 
census,  St,  Louis  County  la  within  the  provi alone  of  this  act, 

tn  your  letter  you  called  attention  to  how  Jurors  era 
selected  which  entails  a great  deal  of  clerical  work  (Sections  3 
and  4),  thus  ve  will  not  lengthen  thle  opinion  by  quoting  those 
provi alone  that  sustain  this  premise.  The  ect  does  not  provide 
for  clerlaal  help,  except  Section  8,  pe  e 878,  which  pro video  la 
parti 


"The  circuit  clerk  of  eald  counties  shall  ba 
ex-offlclo  clerk  of  said  board  of  Jury  commis- 
sioners, and  hl»  duty,  shall  be  to  assist  tha 
board  in  tne  performance  of  the  olerlcal  part 
of  their  work , Tit’  cTerk  shall  perform 

aueh  otlh^r  duties  and  service  a as  may  be  required 
of  him  by  the  board  of  any  member  thereof,  with 
reepee t to  the  things  to  be  done  by  the  beard  of 
Jury  comm  Isa  loners,  ea  provided  by  law,* 

Section  3,  pa  ,e  278,  he  a this  provi  a lent 

"*  • *j  and  in  compiling  said  Hat  said  board 
of  Jury  c oasis s loners,  and  their  clerks  and 
assistants,  may  have  access  to  the  hooks  of 
the  county  assessor  and  to  any  registration 
of  voters  required  by  law  to  ba  made." 

Nowhere  In  the  act  Is  it  provided  that  toe  board  of  Jury 
commissioners  may  appoint  clerks  or  assistants  and  if  it  may  by 
inference  be  said  that  suoh  power  vests  In  the  board,  then  there 
la  no  prevision  as  to  their  coapensstlon. 

If  the  board  has  power  to  appoint  clerks  and  assistants 
then  there  Is  no  limitation  ss  to  number  or  compensation.  In  this 
connection,  we  Invite  your  attention  to  Section  8790,  Laws  of 
Vleso  rl,  1933,  page  £81,  which  provides,  among  other  things,  for 
the  number  of  employees  and  fixes  their  compensation  for  services 
to  be  rendered  to  the  Jury  eommlsslonere  In  counties  having 
400,000  and  Is sa  than  800,000  Inhabitants,  If  the  Legislature 
intended  to  provide  elerks  and  as els tents  for  the  bosrd  of  Jury 
commissioners  in  counties  of  200,000  to  400,000  Inhabitants,  It 
could  end  mould  have  done  so  as  It  did  by  Section  8790,  supra. 


Hon*  Jul  in  a ft.  Molt* 


apt.  11,  1993* 


In  King  t.  * iverlaud  Levee  Diet.,  27-  8.  1.  195,  1.  c.  196, 

the  t.  Louis  Court  of  Appeal*  In  It a opinion  said  the  following! 

* 

"It  la  no  1 nger  open  to  question  but  that 
coupes sat 1 on  to  a nubile  off leer  la  a setter 
of  statute  and  not  of  contract,  and  that 
compensation  exists,  if  It  exists  at  all, 
solely  as  the  creating  of  the  lew  end  then 
Is  Incidental  to  the  of  floe.  State  ex  rel. 

Evans  v.  Gordon,  £45  Mo.  12  Loc.  alt . 27, 

149  £.  tf.  636 | Sanderson  v.  Pike  County, 

196  Mo.  698,  93  S.  V.  942)  State  ex  rel. 

Troll  v.  Brown,  146  Mo.  401,  47  S.  I.  604. 

: urthermore,  our  supreme  Court  has  cited  with 
approval  the  statement  of  the  general  rule 
to  be  found  In  State  ex  rel.  tedeking  v. 

McCracken,  60  Mo.  Ap  . loo.  olt.  666,  to  the 
effect  that  the  rendition  of  Fervic ee  by  « 
public  officer  la  to  be  deemed  gratuitous 
unlee a s compensation  therefor  is  provided 
by  statute,  and  that  If  by  statute  compensa- 
tion la  provided  for  In  a particular  mode  or 
manner,  then  the  officer  Is  confined  to  that 
manner  and  la  entitled  to  no  other  or  further 
compensation,  or  to  any  different  mode  of 
securing  the  same.  ftate  ex  rel.  £vaas  v. 

Gordon,  supra. ,f 

H Is  our  opinion  that  the  act  (Laws  of  tflsaoia*l,  1983,  page 
277}  places  an  additional  duty  upon  the  Judges  of  the  circuit  co >rt 
without  adding  compensate  on  therefor,  and  that  the  discharge  of 
this  mandatory  act  being  e matter  of  statute  and  no  comrensatlon 
provided  for,  none  exist#.  And  further,  the  act  by  not  providing 
for  clacks  and  assistants,  except  circuit  clerk,  such  may  not  be 
employed  b,;  the  board  so  that  their  compensation  will  be  a legal 
charge  upon  the  fade  of  the  county. 

"e  have  been  very  busy  with  matters  before  the  .‘'uprene  Court 
end  for  that  reason  the  answer  to  your  inqulr;.  was  delayed. 


Yours  very  truly. 


James  L.  aornboetel 
Assistant  Attorney -General. 

APPROVED: 

ROY  *cKtTTfrl6k 

Attorney-  General  • 


JL.-i : 0 


CITIES  OF  THE  FOURTH  CLASS  - Legal  publication  - what  newspaper  may  be 

selected  for  publication  under  R.  S.  Mo.  1929,  Sec,  7^74 
when  no  newspaper  published  in  city. 

V 


November  Twent  y-N lath, 

19  3 5. 


Honorable  jerpy  J.  Noonan  ( 1 1 

City  ttoraey,  City  of  University  City,  Missouri, 
t.  Louis  bounty , Missouri . 

Deer  Sir: 

Be  uest  for  an  opinion  he % been  received  from  you  uner  date 
of  ctober  10,  1933*  sue;  request  being  In  the  folio  Inf:  tern: 

"The  City  of  University  City  is  confronted  ith  this 
situation:  Thera  is  no  lagal  newspaper  within  the  city; 
however,  there  ere  tat  legal  newspapers  In  Clayton,  t »Lo.:is 
County,  being  the  city  adjoining  end  under  the  provisions  of 
Section  7074#  s»  ’ to*  1329  «e  ero  required  to  do  our  legal 
ndvertlsin  In  •the  next  oeer*3t  ne.  ape per  uklis.od  in  the 
county  In  hich  said  city  is  situated.*  e ould  appreciate 
It  very  much  if  you  would  give  us  your  ruling  Interpreting 
this  Ctettrte. 

"Are  we  required  literally  to  do  our  legal  advert  1 si  nr 
In  thet  ne^spf-  er  in  Clayton  whose  office  la  actually  near- 
est University  City  In  metes  end  bounds,  or  under  tils  section 
of  tie  statute  are  we  required  to  select  a legal  newspaper  in 
the  next  nearest  eltyT  It  would  strike  me  thet  this  13  the 
or©  reeeonsble  construction  inasmuch  as  to  construe  it  other- 
wise we  would  indeed  be  In  a dlleena,  were  Gleyton  to  lave  tuo 
aswspsp'Ts,  each  an  eul  ii  stance  from  University  City. 

"I  have  'node  e very  thorough  search  for  some  Missouri 
authority  covering  this  point,  but  up  to  the  present  time  have 
been  unable  to  find  anything  in  point.  I shall  be  very  grate- 
ful to  you  if  et  your  earliest  opportunity  you  sill  let  me 
have  a rulin'  on  this  point, 

"I  ould  further  like  to  prat  your  thou  ht  as  to  whether 
or  not  Seetion  1377*5  ot  the  1931  ets  in  any  way  conflicts  with 
and  therefore  repeals  i'eotion  7074  of  the  ^3-5  statutes." 

revised  statutes  of  issouri,  1929*  J action  7®74»  applicable  to 
cities  of  the  fourth  class  is  as  follows: 

Theaever,  by  the  tor. :s  of  this  article,  it  Is  provided 
that  an  advertisement  ahaU  be  published  in  a newspaper  pub- 
lished in  the  city,  and  there  shell,  In  fact,  be  no  newspaper 
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Honorable  tirpy  3 . 'ooaan* 
November  ?9th,  1953. 


published  in  the  city,  th«n  said  advertiaaaant  abr>ll  be 
published  la  the  next  nearest  ne  .rpf*  or  published  la 
the  county  la  which  said  city  Is  situated 

If  the  ' hrase  la  .*■  00 tic®  7®74  "next  nearest  newspaper"  is  to 
hews  any  effect  at  ell*  it  would  olearly  prohibit  publication  la  a news* 
paper  in  some  remote  pert  of  the  county  where  there  were  other  newspapers 
published  at  amch  nearer  points*  If*  however*  sueh  phreso  is  to  be  eon* 
■trued  literally  it  mlp-ht , es  you  h v«  pointed  out*  Involve  a serious 
difficulty  if  there  were  two  newspaper*  published  at  points  oauldlstant 
from  the  city  In  question,  and  the  problem  would  arise  as  to  hethor  or 
not  the  word  "nearest1*  naans  nearest  geomotrleally , Ut.  as  the  crow  fliae* 
or  whether  It  would  mean  nearest  by  the  most  direst  road  or  street  or  other 
most  available  avenue  of  access.  If  the  geometric  test  were  adopted  it 
would  not  be  practical  where * for  example*  tha  nearest  newspaper  might 
be  separated  from  the  eity  la  question  by  e river  not  spanned  by  any 
bridge  within  several  miles*  The  difficulty  *ith  the  other  standard 
being  adopted  literally  would  be  the  difficulty  of  measurement*  end  also 
tha  fact  that  It  would  not  bo  in  complete  harmony  with  the  statutory  phrase 
If  sueh  phrase  must  be  construed  lit  rally*  for  these  reasons  it  would 
seen  that  e strictly  literal  construction  of  the  statute  might  result  in 
eon fusion  and  absurdity* 

No  authority  has  bean  found  In  this  state  dealing  with  this 
problem.  However , in  Shaw  v»  cade*  34  Tax.  3^7*  * similar  problem  wee 
presented,  involving  an  set  of  tits  legislature  of  / rrl  1 7,  1^74*  providing 
that  on  the  grant  of  a chan  e of  venue  the  omise  shall  be  removed  to  w>:oa 
adjoining  county*  the  courthouse  of  which  it  nearest  the  courthouse  of  the 
county  in  which  the  suit  is  pending*  end  the  onurt  said  that  the  phrece 
"nearest  courthouse"  in  the  meaning  of  the  statute  was  net  necessarily  tha 
one  U- a rest  by  geometrioal  measurement , but  may  be  the  ore  most  con r valent 
of  a coses  end  nearest  by  the  usually  traveled  route,  r4  Tex.  511. 

/■  noth-.: r analogous  situation  Is  presented  by  Insurance  policies 
providin'  tint  hers  a loss  occurs  the  Insured  must  procure  e certificate 
under  the  hand  and  ceel  of  tha  magistrate  or  notary  public  "no  rest"  to 
the  nlaee  of  the  fire.  In  the  oase  of  American  Central  Insurance  Co.  v* 

Pot ho hi 14,  b"  111.  166*  the  «r>urt  said  that  tha  ord  "nearest*  should 
not  be  conetr  ed  lit  orally  but  only  requir  ’ d the  procurement  of  the  cer- 
tificate from  e justice  or  notary  public  residing  In  the  same  locality, 

82  111.  1&7*  Like  ice.  In  the  case  of  Oeewalt  v.  ’ertford  Fire  Insurance 
Co.,  173  a,  4^7,  4 tl.  753,  involving  tha  ana  aort  of  a policy  of 
insurance*  the  court  held  that  a certificate  wee  sufficient  to  comply  with 
the  policy  hero  the  notary  executing  sueh  certificate  lived  within  a 
third  of  e mile  of  the  premises  destroyed  by  the  fire*  although  thee  was 
n .other  n tary  living  a f •<  rods  nearer*  where  the  insured  had  no  knowledge 
of  the  business  of  such  other  arson,  and  tha  let tor  maintained  hie  office 
in  another  locality,  end  was  oouml  sslonad  an  residing  in  such  other 


-> 

Honorable  Sarpy  J.  Noonan, 
Nor*-*>er  39th,  13  3 3* 


locality.  Likewise,  in  the  ease  of  rsltrovitob  t.  ho<nix  Ina.  Co,, 

M3  M,T,  73,  37  H.S,  639,  *n  quoting  from  the  case  of  MONelly  v,  hosnix 
In».  Co,,  I37  R,Y,  3^9,  33  N*S*  475*  the  eoui't  said*  *1  think  that  the 
phra m 'living  nerereet  the  pine*  of  fire'  should  not  be  eon  fin  ad  entirely 
to  the  food  end  sleep  of  the  notary,  and  should  take  eeaount  of  the  l«eo 
where  ho  lives  officially,  and  to  which  by  aovts  public  sign  he  invite* 
those  who  do  business  with  him,*  The  strong  at  oese  on  the  subject  is 
German  American  Insurance  Co.  v.  thertn,  a * Neb.  <50*5,  41  s,r,  406, 
wherein  the  court  held  that  the  *ord  T*ne?r«at*  in  such  an  nauranc* 
policy  should  not  be  oonstruod  as  employ ad  in  such  a strlst  sense  as  to 
reader  necessary  a careful  aad  correct  meesureraant  of  dlstcnee  , it  en peer- 
ing that  an  honest  effort  wrs  made  to  eonwly  with  tho  polioy. 

The  lest  oese  cit  'd  nnd  disc  ssed  w aid  see  , equally  ftppll- 
sable  to  the  situation  in  question  here.  Of  course,  If  there  are  t.vo  news- 
papers et  distances  almost  s ual  from  the  city  in  question  the  safest 
course  would  be  publication  in  both  of  mia-  newspapers,  but  as  thin  would 
involve  a considerable  expense  it  would  seen  that  the  statute  would  be 
sufficiently  complied  with  If  in  the  case  of  two  newspapers  at  an  almost 
Identical  distance  from  University  City,  the  City  of  University  City  should 
elect  to  publish  In  me  or  the  other  of  them, 

ReTieed  Statute*  of  Missouri,  19-9#  Section  1377%  ®*  amended 
by  Law*  of  193^*  P*£a  3°3  doss  not  In  our  opinion  conflict  with  or  alter 
the  effect  of  ection  7074#  because  Section  13773  require*  publication  in 
Meo*"  newspaper  nnd  not  in  any  newepeper  published  at  any  particular  geo- 
graphic location,  xoe  -t  that  It  must  be  in  the  confines  of  the  county, 
and  ’ ection  7^74  being  a special  statute*  as  opposed  to  13775  as  * general 
statute,  and  there  not  being  any  conflict  in  their  terms,  no  rea&ms  are  seen 
why  Section  13775  should  hrve  imy  effect  on  the  provisiouo  of  7^74  *®  to 
where  the  newspaper  must  be  published  in  the  county  to  ualify. 

It  is  our  opinion  that  where  a city  to  which  revised  statutes 
of  Missouri,  1979#  *ction  7^74  applies,  ha?  no  newspaper  published  therein  »nd 
here  there  Is  s close  question  as  to  -h  ther  one  or  another  newspaper  is 
the  "next  nearest  newspaper  published  in  the  county  in  which  said  city  is 
situated*  that  the  city  in  question  should  have  a right  to  select  one  or  the 
other  of  such  newspapers  for  the  publications  to  which  'ect; on  7^74  applies, 

Very  truly  yours, 

EDWARD  H.  MILLER, 

Assistant  attorney  General, 


Apraorioi 


Attorney  'General  • 


eat/uo 


IN  REsCounty  Court — »hat  may  be  accepted  as  collateral  to  secure 

county  funds. 


April  8th, 193?  

!|  FI  LE  D 

i Lf 

Hon.  John  B.  Owen, 

Prosecuting  attorney, 

Henry  County, 

Clinton,  Missouri. 


Dear  Slrs- 


I acknowledge  your  request  for  an  opinion  dated  April  5th,  read- 
ing as  follows* 

n ihere  a County  depository  does  not  give  bond, 
but  in  lieu  thereof  deposits  bonds  as  collateral 
security,  would  the  bonds  issued  by  an  incor- 
porated City  School  District  in  such  county,  be 
such  security  as  authorised  by  law? 

Could  such  school  district  in  selecting  its 
depository,  accept  as  collateral  security  or 
pledge,  its  own  bonds?  * 

In  reply  to  your  first  question,!  beg  to  advise  that  it  is  the 
opinion  of  this  office  that  the  bonds  of  an  incorporated  City  School 
District  would  not  be  proper  collateral  for  your  county  deosits. 
Sction  1E187  Revised  Ht^tutes  of  Missouri  BE9,  particularly  pro- 
vides for  the  bond  to  be  supplied  by  the  depository,  or  the  se- 
curity that  may  be  placed  as  collateral  in  lieu  of  the  bond.  Ibe 
part  of  the  statute  applicable  reads  as  follows: 

"SECTION  11:187.  BOND  OF  DEPOSITORY — * * * provided, 
that  the  court  may  accept  in  lieu  of  real  estate 
as  security,  bonds  of  the  Onited  States  or  of  the 
State  of  Missouri,  which  said  bonds  shall  be  de- 
posited as  the  court  may  direct;  * * 

The  statute  is  plain  ana  unambiguous,  naming  the  bonds  which  are 
acceptable  as  collateral.  No  other  bonds  would  comply  with  the 
statute. 


In  reply  to  the  question  contained  in  the  second  paragraph,  of  your 
letter  of  April  5th,  I beg  to  advise  that  the  seme  rule  governs 
the  depositing  of  school  district  funds.  Section  9?6£  Is  the 
authority  for  this  procedure.  This  section  reads  as  follows! 


Hon.  John  B.  Owen 


April  Sth,192? 
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« SECTION  936S.  'DEPOSITORIES  OF  SCHOOL  MONEYS. ~ 

The  board  of  education  of  City  School  Dis- 
tricts in  this  state  shall  select  depositories 
for  the  funds  of  such  school  districts  in  the 
same  manner  as  is  provided  by  law  for  the  selec- 
tion of  county  depositories}  * * *.» 

Accordingly,  United  States  bonds  and  State  of  Missouri  bonds  are 
the  only  collateral  that  could  legally  be  approved  and  acce  ted 
by  the  school  districts  or  school  board  to  secure  its  funds  In 
the  approved  deposi tory. 


Respectfully  submitted. 


H AtiftX  G.  WALTS  Ext,  Jr., 
Assistant  Attorney  General 


APPROVED: 


HGW/mh 


ROY  McKlffnlCK 
Attorney  General 


TOmiS. IIP  COLLECTOR’S  BOOT) (Section  12279,  R.  8.  19fi9,  y 

X, 
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FILED 

Icf 

4 


on*  JoJm  . owen 
"rooen’:'  in Attorney 
floury  County 
1 Int  >n , ’1  ooot a?l 

onr  ir* 


Ycnr  roonnt  lotter  Ir  ctod  t the  ttomoy-  onor«l 

roqmetin  an  opinion  h;  o been  handod  t)io  rndoral?|nod  fop 

otto  tion*  Y>  r letter  ctotoc  the  following* 

N‘fu  will  no  doubt  roraenber  a roeent  eonvornat  on  between 
yourself*  V*  ^loyO  norry  and  Mre.  larv©  pay  a few 
day  a a,\>  recurdin  the  ■m’:3n;  f a bond  8 ■‘own  oh  Id 
v-olloc tor  by  IP*  .iap'/oy  D.o»eieon#  rooontly  ol  e tod 
collector  of  Clinton  'ownohir*  Accord  in  to  the 
tntutee  govern in  such  net  tore  In  countlon  for 
Aownuhln  c tf*y;oni ration,  pioh  an  oure,  the  Collector 
In  required  to  make  a bond  In  double  the  amount  of 
total  collection e made  by  hftn  during  the  entire  yoor  , 

In  this  townoht’T  ouch  a bond  wo^ld  be  in  the  o o^nt 
of  onW‘> hundred  sixty  thousand  dollar r*  a surety  bond 
in  that  a'TOtmt  would  eoot  S*.  mreloon  BOO *00  nnd 
hlr  com  ^iBBlono  end  ’ncono  from  the  office  would  not 
© cood  11’ 0*00.  It  lo  or^etlcally  imnot;  iblo  for 
him  to  urocrure  oijnerc  for  pereonal  bond  in  thlw 
amo->fnt  and  the  office  lo  not  worth  nay  Inc  OOO.CK 
of  1100*00  income  for  tr^roty  bond* 

>r.  : perry  and  r.  uerolo  m hove  o*  uectod  th  t I 
write  you  in  ac-  ordonee  with  **.  nerry'o  convornn- 
t'on  with  yon  rG^*  rdirv;  the  'natter  nnd  uek  if  your 
office  can  d'-vlfi©  a raetf<oci  or  can  write  nn  onlnion 
w'  Icfc  would  oermit  County  ourto  to  require  a bond 
ouble  the  amount  of  total  a:  to  into  collected  mod©  by 
the  Collect  car  each  nunth  for  ’xndor  the  law  the  T1o;n- 
ehln  Col loo tor  ir  nbnolutoly  required  to  nettle  with 
the  Oc  nty  nnd  Vownnhlu  hoard  end  turn  over  hie  oro- 
vlouc  eolloctlonc  each  lont  • on  cnch  • bond  ao  nro- 
rjoeod  would  absolutely  protect  t e Lowno -in  nd  all 
public  fund®* 


o-i,  John 


't/eti 


Til  PA,  1>33* 
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Tt  har  b^on  nu.i.:osfcod  that  it  mi  ht  be  Ir’vocnlbl©  in 
t e township  to  laoko  such  r>  bond  ’.mder  nny  circi:m- 
ctancoa  due  to  the  bonking  con  lt:  one  which  genern 1 ly 
exists.  In  that  nvonfc  would  ,1  be  oeolblo  fop  tfi© 
County  Court  t<  i nemlt  the  duly  cloctcd  Colloctor  to 
make  collect  lone  under  ruch  e bond  a;  he  night  be 
able  to  make  regardless  of  tbs  amo-  nt  of  the  bond  end 
nmlre  daily  ayraente  of  hie  collections  to  the  'r ’occur  or  7 
If  eo  probably  nc  bound  would  be  required,  probably  not 
to  o coed  i 6000 .00* 

■ nloDe  such  n motnod  of  this  con  be  worked  out  it  Ic 
extra  >oly  doubtful  if  this  co  nty  can  loyally  colloct 
revenue  of  this  kind*  fleece  lot  m lienr  fron  you  re- 
jjard  n this  situation  Which  is  vary  acute  hare*" 


foction  18087,  ! . i.  o.  V*C9,  oroviciec  the  time  ror 
holding  election  for  the  selection  of  tow  chip  officers,  as  being 
on  the  loot  hio  relay  In  Tarch,  biennially. 

: ©ctlon  1P27.*,  .1.  o.  1000,  »w>  \j  other  things 

pro video, 

"iiie  town  a u ip  collect  ir  shell,  before  5vc  receives  the 
tax  books,  ivo  bond  and  security  t the  ctoto,  the 
entlef ■ c t on  o the  co  nt  court,  in  a ouni  at  leapt 
uoui»Lo  Umb  a n nt"  T6V"rslT  the  revenue  to  bo  collected 
by  him  for  any  one  year,  including  school  taxon j ouch 
bud  ahall  bo  o ecuted  In  dtv  Host©}  one  part  thereof 
o;m!l  be  deposited  and  recorded  In  the  office  of  the 
alar!  of  the  oounty  court,  and  the  other  part  shall  be 
tranaulttod  by  the  cl®rT  to  the  state  auditor  o o »* 


It  io  to  be  noted  that  while  tlio  statute  fixes  the  amount 
of  the  bond  and  ’Takes  the  nuo  nt  tlicreof  « --andatary  condition 
precedent,  the  bund  ir  to  bo  made  to  the  satisfaction  of  the  county 
court. 


Conotruin  , thin  section,  it  is  the  op’  uio-  of  this  denar t- 
■«*nt  that  the  township  colloctor  of  Cl  in  to  ownchio  would  bo 

required  to  ,lve  a bond  in  the  amount  as  in  ouch  section  erovidod, 
emu  we  are  of  the  further  opinion  tliat  the  provision  in  said 
statute  Bto  the  satisfaction  of  tlio  county  court"  refers  to  the 
sufflcioucy  of  the  soourlty  offered,  that  is,  that  the  eo’nty  court 


i.  John 
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rll  PA,  1935. 


tset  i*eqralr©  a satisfactory  bond  In  th©  e\tm  fix  ©cl  by  statute, 
'■■fbl e':i  ic  a matter  loft  to  it©  «:  leerot ' on. 


Vom*e  vary  -tmly. 


cap  1 a.  mm&  x 

sb  1© tan  fc  /-  tt or'  i ©y-  en©pal . 


A HOVVt 


— - 

attorney-'  enaral 


Taxation  of  Corporations:  Business  and  i^anufacturing 
corporations  taxed — 9764  R.  3.  Mq.  L929. 


/> 

May  4,  1933 


{oaorable  John  a O^ea 
Proseoutliv  Attorney 
Henry  County 
cllnson,  Missouri 


file  51 


/' 


■c 


9»ar  >tr: 

Tnis  is  to  acknowledge  your  inquiry  of  April 
36  th,  1933  which  re-:,d  la  follows* 

“cur  County  Court  is  concerned  about 
the  follow  ini'  pro  jo  si  t ion: 

Is  a mining  corporation  vmose  office 
find  floco  of  business  Is  in  Kansas 
City,  liable  to  assessment  in  Henry 
County  on  steam  shovel  and  other 
mining  equipment  located  in  -nry 
County!  ut  is  it  liable  in  Jackson 
Comity  for  & secernent  thereon. 

Tour  early  opinion  will  too  appreciated. * 

lection  9734  ft.  ak>.  1929,  reads  as  follow® : 

4 All  personal  property  of  dial  ness 
and  manufacturing  cor  port  ions  shall 
toe  taxable  in  the  county  in  which  such 
property  may  be  situated  on  the  1st 
day  of  June  of  the  year  for  which  such 
taxes  may  be  assessed,  and  every 
business  or  manufacturing  corporation 
having'  or  owning  personal  property 
on  the  1st  day  of  June  in  each  year, 
which  shall,  on  Mid  date,  be  situated 
In  any  other  county  th  a the  one  in 
whic  ■ said  corpor  ttlan  is  located, 
shall  make  retsixn  thereof  to  the 
assessor  of  in  oh  county  -ere  situated. 


Hon.  ,i.  oaea 


May  4,  ,.933 


in  the  same  manner  as  other  personal 
pr  per ty  is  required  by  law  to  be 
returned,  'fils  action  shall,  not 
apply  to  rallro  d or  banking  corporations. * 


It  is  oar  opinion  fro^  the  above  statutory  provision  that 
p^scuai  property  a.  amtloart  in  your  l.ttn  JoSd  bf“gJ„Jd 

Q *f  tax??loa  la  your  Colinty  ‘Ccordinp:  to  the  pro- 
vision of  said  section  above  set  out. 


Yours  very  truly, 


J'MiLi  h*  fORSaOdT:^ 

Assistant  attorney  General . 


A i^iUY  .J 

3o  y SoK  i ttrlok 
attorney  General . 


J HI  lit 


INSURANCE  DEPARTMENT : 


Bond  of  Superintendent  may  be 
signed  by  either  or  both  natural 
persons  or  surety  companies, 


V 


Honorable  R*  h.  O'Riley 

4144  Warwick 

ivanaae  City,  i&ssourl 


■ 

Hay  29,  1933  9\ 

V 


Dear  Mr,  O'Malleys 


with  reference  to  your  Inquiry  as  to 
whether  the  bond  required  to  be  given  by  you  as  provided 
In  Section  5672  Revised  Statutes  Missouri  1929,  should 
be  signed  by  natural  persons  or  what  Is  known  as  surety 
companies  or  both. 


The  above  section  requires  jou  to  give 
bond  to  the  State  of  Missouri  In  the  sum  of  £100,000,00, 
with  five  or  iore  good  and  sufficient  sureties . the  bond 
Is  to  approved  by  the  Attorney  General  and  £>tate  Auditor 
and  is  to  be  conditioned  for  the  faithful  discharge  of 
your  duties  as  Superintendent  of  the  Insurance  Department 
of  the  State  of  idles  and. 

Article  1 of  Chapter  15  Revised  Statutes 
Missouri  1929,  with  reference  to  official  bonds  provides 
In  Section  2551  thereof  that  any  company  with  the  required 
capitalization  and  authority  to  transact  business  In  this 
state  as  surety  on  bonds  or  engaged  In  Insuring  the  fidelity 
of  persons  holding  places  of  public  trust,  may  upon  making 
the  required  showing  as  to  solvency  become  and  be  accepted 
as  surety  on  official  bonds.  It  being  specifically  set  out 
in  boot Ion  2851  that  It  Is  the  true  Intent  and  meaning  of 
Sections  2551  to  2853  to  enable  corporations  created  for 
tiat  purpose  to  become  a surety  on  any  bond  In  the  same 
manner  that  natural  persons  may  so  do*  Then  follows  a 


Honor  able  h.  is.  O'idalley  -2-  >aay  29,  1933 


dumber  of  sections  with  reference  to  the  enforcement 
of  bonds  In  case  of  misfeasance  or  malfeasance  on  the 
part  of  the  principal. 

In  Article  2 of  Chapter  15,  supra, 
the  word  surety  Is  used  In  referring  both  to  surety 
companies "aria  o natural  persons  in  ^-he  same  manner. 
This  reference  also  occurs  In  carton  v.  Surety 
Company,  192  Missouri  Appeal,  561.  Since  the 

intention  is  evidenced  by  Section  2d51  to  permit 
surety  companies  to  become  a surety  on  bonds  In  the 
sa>5  manner  as  natural  persons  do,  we  are  of  the 
opinion  that  the  sureties  required  on  your  bond  by 
Section  5672  refers  to  and  may  be  either  or  both 
natural  persons  or  surety  companies  qualified 
under  the  law  to  act  as  sureties. 


Very  truly  yours. 


Assistant  Attorney  General* 


APPROVED; 


Attorney  General. 


Ohz  aC 


IS SU RAN G E DEPART mE NT : 


What  constitutes  insurance  contract 
and  doing  insurance  business. 
Steuben  Health  Clinic. 


July  8,  1953 


honorable  K*  Emmet  0* Salley 
Superintendent  of  Insurance 
Jefferson  City,  Missouri 


FILED 


Dear  &r*  Ofdalloys 

This  Department  acknowledges  receipt  of 
letter  dated  June  29,  1933,  from  your  Department,  signed 
by  James  K*  Coolidge,  counsel,  the  lot  ter  Is  as  follows: 

" aid  os  ad  is  a circular  and 
contract  issued  by  the  Steuben  health 
Clinic,  Ksneac  City,  Kiss ourl,dddi 
contracts  are  being  offered  to  the 
public# 

This  Clinic  Is  not  licensed  by  the 
Insurance  Department  to  conduct  an 
insurance  business  and  we  would 
appreciate  3 our  opinion  as  to  whether 
or  not  this  contract  constitutes  an 
insurance  contract.  If  It  does  we 
will,  of  course,  make  demand  that  it 
cease  Its  operations," 

In  the  first  paragraph  of  the  contract  It 
is  stated  tliat  by  the  agreement  the  applicant  becomes  a member 
of  the  Steuben  health  Clinic,  and  for  the  cone 1 dor at Ions  there- 
inafter sot  out  such  member  Is  ontltlod  to  all  rl  :hts,  services 
and  benefits  stipulated  In  the  contract* 

The  second,  third  and  fourth  paragraphs  of 
the  con’  ract  are  as  follows: 
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”*he  iteuoen  health  Clinic  agrees 
to  furnish  the  holder  of  this  contract, 
his  wife,  and  all  his  dependent 
children  under  sixteen  years  of  age, 
radical  and  Surgical  service  for  one 
year  from  date  hereon  upon  the 
followln  terms s 

The  beneficiaries  of  this  contract 
shall  receive  Surgical  and  Medical 
treatment,  throu  h the  offices  of  the 
iteuben  health  Clinic,  lor  all  sickness 
and  accidents  requiring  hospital  services 
Including  meals,  semi-private  roo.  , 
general  nurse,  medicines,  surgical 
dressing's,  burgeon's  operating  service, 
laboratory  and  A-ftay  examination,  and 
whatever  Is  required,  accord 1 ng  to  the 
best  PRACTICE  Of  hi-.DICINK  and  SURQjSRi, 
to  rostore  the  i eneflclary  to  the  best 
health  possible, 

-he  belief  1 claries  under  tills  contract 
are  entitled  to  exa  dilations  and  con- 
sultations ami  advisory  service  at  any 
time  and  ar  often  as  necessary", 

ifae  sixth,  seventh  and  eighth  paragraphs  of  he 
contract  are  as  follows; 

"^capital  service  will  be  given  the 
mentoer  or  dependents  In  recognized 
reputable  hospitals  In  good  standing, 

.he  Surgeons,  Physicians,  aril 
Specialists  on  the  Staff  of  the 
Steuben  health  Clinic  are  professional 
men  of  wide  experience  and  reco^ilzed 
ability. 

The  above  services  are  Ivan  complete 
for  a consideration  of  only  'Jen  Dollars 
Initial  members hip  fee  and  /wo  Dollars 
monthly  dues,  payable  In  advance  on  the 
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first  day  of  each  ^onth,  for  a period 
of  ono  year*  This  contract  sjjlII 
remain  In  full  force  after  the  first 
year  upon  the  payment  of  Two  Dollars 
per  month  dues,  payable  in  advance  on 
the  first  day  of  each  onth" • 

The  contract  states  tnat  for  Individual  members 
without  fRillioc  the  monthly  dues  will  be  One  Dollar, 
banefic lories  under  tiio  contract  are  not  entitled  to  services 
for  any  cases  that  are  not  admitted  to  a general  hospital  and 
likewise  not  entitled  to  services  In  certain  other  specified 
cosgs.  The  tteubon  health  Clinic  claims  the  benefits  to 
orkraon • 8 Compensation  paid  to  s anabw  for  medical  and  surgical 
service  In  all  accident  cases.  Tho  contract  may  be  "ernilnated 
by  either  party  thereto  Ly  Ivin  o thirty  days*  notice  In 
writing  to  tho  othor  party,  at  his  last  known  address. 

The  question  to  e determined  therefore  is  whether 
or  not  the  Steuben  health  Clinic  y the  Issuance  arid  delivery  of 
the  aforesaid  con  pact,  and  the  engagements  and  com  silt  tenants 
therein  provided  for  on  Its  part,  le  engaged  In  the  Insurance 
business  within  the  meaning  of  ho  Insurance  laws  o the  htate  of 
Missouri*  In  reaching  a conclusion  In  tjie  premises  it  Is  of 
course  obvious  that  the  deter  :.l  nation  of  *-he  ques  Ion  whether  t'ne 
contract  Is  ono  of  Insurance  or  whether  a corporation  or  association 
Is  makln.  contracts  of  Insurance,  depends,  not  upon  the  name  by 
w til  eh  ^ho  association  Is  called  but  upon  the  nature  of  the  businesr 
It  transacts  anti  the  contract  It  Issues* 

Sta  e v.  Alley,  96  -.lea.  720,  51  ho.467. 

Cooley rs  briefs  on  Insurance,  \ ol . I,  page  tl. 

or  a consideration  of  Tan  Dollars  as  an  initial 
r.embershtp  fee  and  vwo  Dollars  ronihly  duos  payable  In  advance 
the  Dteuben  uealth  Clinic  agrees  to  furnish  medical,  surgical  and 
hospital  service  to  Its  members,  and  to  pay  the  cost  of  same* 

The  contract  seems  to  proceed  upon  the  theory  that  the  Steuben 
health  Clinic  does  not  within  and  of  Itself  liave  a staff  of 
physicians  and  surgeons,  but  that  such  physicians  and  surgeons  as 
are  necessary  are  procured  from  outside  sources*  It  also  appears 
tha  the  hospital  service  furnished  by  the  i-teutan  health  Clinic 
will  be  furnished  not  In  hospitals  of  tho  btouben  health  Clinic 
ut  In  other  rscognlzod  reputable  hospitals  In  L ood  standing* 
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de  understand  the  contract  to  entitle  a member  to  all  exa/nlnations 
and  consultations  and  advisory  service  as  -nay  be  necessary  for  such 
me  Tabor  and  whatever  attention  Is  needed  by  surgeons,  physicians 
and  specialists  sill  be  furnished  and  likewise  such  hospital  services 
as  are  necessary , ra  ardless  of  the  length  of  time  or  the  cost  of 
such  services  so  Ion  ; as  such  amber  Is  In  :ood  standing,  and  when 
the  member  Is  not  afflicted  with  any  of  the  ailments,  diseases  or 
sickness  excepted  by  the  terms  of  the  contract. 

The  case  of  Physicians'  efenso  Company  v.  Cooper, 
199  *,  576,  Involved  the  question  of  whether  or  not  the  plaintiff 
company  was  transacting  Insurance  business  within  the  meaning  of 
the  statutes  of  Cali lorn la  In  the  Issuance  of  the  policy  involved  In 
that  case.  The  contract  provided  that  If  the  holder  thereof  be 
sued  or  damages  for  civil  malpractice  t e Defense  Company  wild 
employ  a local  attorney  in  whoso  selection  the  holder  of  the  contract 
had  a voice,  who  together  with  the  company's  attorney  would  defend 
the  case  without  expense  to  the  older  of  the  contract  up  to  the 
extent  of  a fixed  amount  of  expanse.  Tim  contract  specifically 
provided  that  the  company  did  not  agree  to  pay  the  holder  of  the 
contract  any  expense  and  It  lo  specifically  provided  that  tlie 
coanany  did  not  agree  to  pay  any  jud  ment  that  nl  ht  be  rendered 
against  the  holder.  The  Defense  Company  simply  greed  to  hold 
the  holder  of  the  contract  harmless  In  case  of  suit  to  the  extent  of 
Five  Thousand  Dollars  In  the  matter  of  expense.  The  court  at  page 
578  of  the  opinion  seta  out  many  doflnlt’orif  of  Insurance, as  follows : 

n ( 1 ) The  statutory  definition  of  Insurance 
does  not  differ  greatly  from  that  usually 
;lven  ly  lexicographers,  text-writers  and 
judges,  and  yet  It  Is  practically  as 
comprehensive  as  any.  Debater  defines 
It  ess 

"The  act  of  Insuring  against  loss  or 
da  age  by  a contingent  event;  a contract 
whereby  one  party  under  to  ices  to  indemnify 
or  guarantee  tlje  other  against  loss  by 
certain  specified  risks" . #e bet. Diet. 

'Insurance". 

The  Standard  Dictionary  defines  It  as: 

"An  act  or  system  of  Insuring  or  assuring 
against  loco;  specifically,  the  system  by 
or  under  which  Indemnity  or  pecuniary 
payment  Is  guaranteed  by  one  party  or 
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several  parties  to  another  party*  In 
certain  contingencies,  upon  specified 
tome  * • 

And  the  Century  Dictionary* 

11  In  law,  a contract  by  which  one  party, 
for  an  agreed  consideration,  which  is 
proportioned  to  the  risk  Involved, 
undertakes  to  compensate  the  other  for 
loss  on  a specified  t lng  from  specified 
causes"* 

as  to  the  exfc-wri tors , May  defines 
insurance  as: 

"A  contract  whereby  ono , for  a 
consideration,  raider  takes  to 
compensate  another  If  he  s all 
suffer  loss". 

Such,  says  th?  author.  Is  the  definition 
of  the  terra  in  its  most  general  terms, 
and,  speaking  further,  he  so ye: 

"It  liad  its  origin  in  the  necessities  of 
com  erce.  It  has  kept  pace  with  its 
rogress , expanded  to  meet  its  rising 
wants  and  to  cover  Its  ever-widening 
fields,  and.,  under  the  guidance  of  the 
spirit  of  modern  enterprise,  tempered 
uy  a prudent  j oreeast,  it  has,  from  time 
to  time,  with  wonderful  facility,  adapted 
Itself  to  the  new  interests  of  an 
advancing  civilisation*  It  Is  applicable 
to  ever;, -"form  of  possible  loss,  wherever 
danger  is  apprehended,  or  protection 
required,  l olds  out  Its  fostering  .usnd 
and  promises  Indemnity",  «ay  on  Inaurance 
lections  1,  2* 

Phillips  defines  it  as* 

"a  contract  whereby,  for  a stipulated 
consideration,  one  party  imder takes  to 
Indemnify  the  other  against  certain 
risks ",  1 Phil. Ins,  Section  1. 
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1ml th,  In  hie  work  on  Commercial  Lav/, 
defines  It  ass 

"A  contract  by  which  a person.  In 
c cm  side  rat  1 on  of  a toss  sum,  or  a 
periodical  payment,  undertakes  to 
pay  a larger  sum  on  the  happening 
of  a ['articular  event'  . Smith,  Com* 

Laws , 299* 

This  collation  of  definitions  is  taken, 
wi  h come  roar  ran  :enen  , from  People  v. 
Hose,  174  111*  510,  514,  51  K.  E.  246, 

247,  (44  L.  R.  A.  124). 

"An  Insurance  contract",  rays  the  court. 

In  Lhakman  v.  Credit-System  Co*,  92  .. is • 
366,  60  S.  *526,  32  L*  R*  A.  383,  53  Am. 
ft. Rep. 920,  "Is  a contract  whereby  one 
party  agrees  to  wholly  or  partially 
indemnify  another  for  loss  or  damage 
which  he  nay  suffer  from  a spedlfled 
peril”. 

Again  the  court.  In  Cossnonwealth  v. 

.qui  table  Leneflolal  Ass'n.  137  Pa. 

412,  419,  IB  Atl.  1112,  1113,  says 
of  Insurance  Miat: 

it  is  a saarply  business  adventure.  In 
which  one,  for  a stipulated  cons la oration 
or  oremlum  per  cent.,  engages  to  make  up, 
w oily  or  In  part,  or  In  a certain 
agroed  amount,  any  specific  loss  which 
another  may  sue tain j and  it  nay  apply  to 
loss  of  property,  to  personal  Injury,  or 
to  the  loss  of  life.  To  grant  indemnity 
or  security  against  loss  for  a consider- 
ation is  not  only  the  design  and  purpose 
of  an  Insurance  company,  ut  Is  also  the 
dominant  and  characteristic  feature  of 
the  contract  of  ' nrurance" . 

vve  will  refer  to  but  one  moro  definition  of 
the  term,  which  is  that  given  by  22  Cye*  p. 
1384,  as  follows i 
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" Insuraneo  is  u contract  by  which  the 
one  party.  In  cons Iteration  or  a price 
paid  to  in  ado  qua  to  to  the  risk,  loc'Sics 
security  to  -ho  other  that  he  shall  not 
suffer  loss,  prejudice,  or  damage  by 
the  happening  of  the  perils  specified  to 
certain  thin  s which  may  be  exposed  to 
them11  • 

The  principal  ingredients  of  such  a 
contract  aro  the  consideration,  the  risk 
and  tne  Indemnity.  The  consideration  Is 
the  premium  for  the  Insurer's  under  taking; 
the  rlek  may  be  said  to  be  the  perils  or 
contingencies  against  which  tho  assured  Is 
protected;  and  the  indemnity  is  lie 
stipulated  desideratum  to  be  paid  to  the 
assured  in  case  he  iias  suffered  loss  or 
dama .o  through  the  perils  end  contingencies 
specified.  Insurance,  under  the  statute, 
is  a contract  to  indemnify  "against  loss, 
damage  or  liability".  W«  think  tho 
addition  of  tho  word  "liability"  to  the 
usual  definition  of  the  t arm  does  no'  operate 
to  enlarge  its  significance.  The  kinds  of 
Insurance  which  have  grown  up  and  are 
denominated  Insurance  under  the  usual 
definition  imvo  become  very  numerous. 

22  Cyc.  1386." 

.die  court  at  page  561  of  he  opinion  further  says 

"It  is  faulty  logic  to  ray  bat  tills  is 
not  a loss,  damage,  or  liability  of  the 
contract  -older,  premising  that  he  does 
nof  incur  it,  and  concluding  Uiat  it  is 
the  liability  of  the  Defense  Cojn.eny. 

'The  lose,  damage,  or  liability  follows 
tho  suit  for  malpractice;  and,  were  it  not 
for  the  contract  of  the  Defense  Company, 
the  hold  or  must  boar  It.  ..hose  loss, 
damage  or  liability  would  it  then  be? 

That  of  the  person  sued,  of  course.  It 
la  tills  very  urden  which  the  Defense 
Company  a.,reea  to  bear  in  case  the 


/ 
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contingency  of  the  holder  being  sued 
happens,  aid  this  lo  Insuring  the 
holder  again# t tne  risk  do pendant 
upon  the  contingency.  hooking  on 
the  other  side,  if  this  he  a contract 
for  personal  services,  why  limit  the 
amount  o^.  the  services  io  he 
rendered  in  dollars  and  cents? 

Attorneys  do  not  take  contracts  for 
defending  parties  sued  in  ‘hat  way. 

Hoar  peculiar  it  would  be  for  an 
attorney  to  say:'* I will  engage  in  your 
defense  ^5,000worth’f . It  would  follow 
that  when  the  fund  was  exhausted  tine 
attorney  would  quit,  who  her  the  ease 
was  brought  to  a close  or  not.  The 
very  uncertainty  of  the  amount  to  be 
paid  by  the  Defense  Company  to  meet 
the  exigency  contracted  against  i 3 
?or#uas  1 ve  that  the  contract  is  not 
one  nf  lii ring,  but  one  r a ther  of 
indemnity.  And  such  is  our  con- 
clusion. fee  Physicians*  Defense  Co. 
v.  O'nrien,  100  Min  . 490,  111  H.ff* 

39 G*  The  reasoning  of  the  court  in 
this  case  Is  boUi  cogent  and  persuasive'’. 

The  same  contract  was  before  the  Supreme  Court  of 

Minnesota  in  Physicians*  Defense  Company  v.  0* Brian,  111  N*  W.  396. 

At  page  397  of  the  opinion  the  court  saidi 

"The  contract  is  very  carefully  and 
skillfully  framed  for  the  purpose  of 
conveying  the  idea  that  it  is  an 
agreement  for  he  performance  of 
larvicec  and  not  for  tias  indemnif Ication 
of  the  physician  against  loss;  but, 
unless  we  admit  that  language  was  invented 
to  enable  us  to  conceal  our  ti  ou  hts,  tills  Is 
a contract  of  Insurance.  Calling  it  ^prophy- 
lactic and  preventive’1  suggests  its 
com  .action  with  the  medical  profess  l on,  but 
docs  not  e bang©  its  essential  character* 

The  books  are  full  of  definitions  of 
insurance,  and  the  contract  lias  been 
variously  described  and  characterized. 
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Underlying  ell  tho  del' lnlt Ions, 
except  in  Ufa  Insurance,  Is  '.he 
Idea  of  Indemnity'1* 

And  further,  on  page  398* 

nA  physician  Is  subject  to  ’lie  ever- 
present peril  of  an  action  for 
malpractice*  fhe  defense  of  such 
an  action,  regardless  of  Its  merits, 
requires  the  expenditure  of  time  and 
money*  If  tho  defense  la  successful, 
there  is  nevertheless  a financial  lossg 
if  unsuccessful , the  amount  of  'lie 
Judgment  Is  aoded  to  this  Initial  loss* 

Tho  jud  ment  In  favor  of  a defendant 
always  loaves  him  a loser,  because  but 
a part  of  the  actual  expenses  of  the 
litigation  are  taxable  as  costs  against 
the  plaintiff*  If  judgment  In  a 
malpractice  case  Is  rendered  against 
the  physician,  It  is  so  -Rich  In  excess 
of  uhat  he  has  Inc  irred  In  the  defense 
of  the  suit*  In  every  case  tho  defendant 
suffers  a financial  loss.  Under  this 
contract  the  company  does  not  agree  to 
pay  the  Jud^ent,  but  it  does  agree  to 
defend  the  action  at  its  own  expense, 
and  thus  In  substance  Indemnify  tho 
physician  against  the  risk  or  peril  of 
bo  In  called  upon  to  defend  such  an 
action*  Tho  consideration  is  paid 
annually.  If  no  action  is  brou  ht 
during  the  life  of  the  contract,  the 
company  t a Ins  tho  amount  of  lids  comp  ns  at  Ion, 
which  It  received  for  subjecting  Itself 
to  the  risk  of  bo lag  called  upon  to  defend 
an  action  at  Its  own  expense n. 

The  object  and  purpose  of  the  contract  under 
consideration  obviously  Is  to  Indesailfy,  protect  and  save  harm- 
less the  member  from  the  heavy  expens os  entailed  In  tho  services 
and  operations  by  physicians  and  surgeons  and  the  cost  of  t r oat- 
men  t and  attention  In  liospltals*  e can  see  no  difference  la 
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principle  In  contract  before  us  and  on  jhero  a company 
agrees  to  repay  to  the  contract  holder  the  amount  anti  sums 
of  money  he  jiad  expended  of  hie  own  funds  by  reason  of  such 
services  liavlng  beer  administered  to  him*  By  collecting 
a snail  Initial  fee  and  monthly  ere  1 « from  a re  at  many 
persons,  under  the  law  of  averages  the  btouben  health  Clinic 
ml.’iit  bo  enabled  to  take  care  of  and  pay  ‘ho  expenses  of 
such  ser  ices  to  Its  members  when  necessity  therefor  may  arise 
and  thus  the  Individual  member  is  indemnified  against  the 
burden  of  the  expense  of’  pay  In  the  whole  bill  for  such 
ministrations  to  himself. 

In  the  case  of  John  Renschlor  v.  Slate  ex 
rel  iiogaa,  L.  R#  A.  1915  D,  SOI,  an  individual  engaged  Jn  tlm 
undertaking  business  agreed,  In  consideration  02  what  was 
termed  0 note  and  certain  interest  payments  to  ho  rx.de  tiiereon, 
to  furnish  i urlal  service  to  the  itolders  of  such  notes* 
die  court  at  page  502  oj  the  opinion  aids 

11  In  iebruary,  1914,  the  court  of  appeals 
of  brarklln  county,  on  the  foregoing  agreed 
facts,  entered  its  decree  of  ouster  against 
the  respondent,  ani  error  was  thereupon 
prosecuted  by  respondent  o t;  is  court* 
held#  the  eo-ca’led  utuol  note  la  clearly 
Insurance,  n all  the  tests  to  w’lch  the 
contract  nay  he  subjected.  It  unerringly 
loads  one  to  the  conclusion  tliat  the  Inten- 
tion of  the  parties  was  on  the  ono  liand  to 
receive  and  cn  other  to  provide  a fund 
to  pay  the  1. urlal  expenses  of  the  inrured* 

The  contract  being  naked  Insurance  and 

nothin,  else.  It  Is  subject  to  regulation  by 
the  ln^-uranco  department,  State  ox  rol* 

Col oman  v.  . .1  chlta  .out . ^urlal  . aso*  75 
Kan.  181,  84  Pac.757;  , Ikes  v*Btate,  w7 
«lss.  251;  39  80.  783;  State  v.  Willett, 171 
Ind.  29b,  23  L.  ft.  A.  (B.B.)  197,  86  k*  a* 

68;  ouen  her,  lnr,..ec.l91;  1 .-ay, Ins.  4th 
ed.  fec*27;  Robbins  v . imimessey,  86  Ohio 
St.  181,  99  fi.  K.  319" . 

Me  think  It  Is  just  as  true  In  this  case  that  by 
the  payments  provided  for  In  the  contract  -hat  the  robbers  are 
establishing  a fund  out  of  which  payment  may  be  made  for  the 
services  they  aro  entitled  to  uni  .r  this  contract* 
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Ae  /"lave  not  ov srlooked  the  cases  of 
Vrsdantairgh  v.  Pixy  si  clans*  Defense  Company,  125  111. 

App.  509,  and  State  v.  Laylln,  76  8.  E,  567,  but  we 
think  tJie  cases  heretofore  quoted  from  are  based  on 
sounder  reasonin  : and  logic. 

arc  of  the  opinion  that  by  tbs 
Issuance,  sale  and  delivery  in  the  State  of  Missouri  of 
the  contract  attached  to  your  letter  the  Steuben  health 
Clinic  would  be  engaged  in  the  insurance  business  in 
the  State  of  Missouri,  and  that  the  contract  constitutes 
an  insurance  contract* 

ii®  return  you  your  1 nclosures  herewith. 


Very  truly  yours. 


GlhbKRT  LAMii 

Assistant  Attorney  General, 


APPhOVU: 


Acting  Attorney  General. 


GLtbC 
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DRAINS  AND  LEV  ;KS* 
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Duty  of  Drainage  Districts  to  maintain 
and  erect  destroyed  bridges. 


July 


Honorable  Morris  K.  ; shorn 
Hroseoutiiv;  Attorney 
Shelby  County 
Bhelhyville,  Mi  -isonri 


Dear  Uonrial 

Your  letter  of  July  13th,  oddres  ed  to  General 
McKlttrick  wherein  you  ask  for  uvcrol  opinions  reg  xding 
questions  of  liability  of  the  or  Inage  districts  in  Xe  placing 
bridges,  h a b-  eu  handed  to  as  for  answer.  Your  letter  is  quoted 
as  follows: 


" The  County  Court  h a asked  th  t I get 
your  o In  ion  on  tiie  follow  1 g: 

After  the  drainage  nnws  of  1913  were 
p <as£ti  the  re  vna  org  nixed  in  this  oou  ty 
a cralnfvie  District,  After  the  construct  ion 
w e completed,  three  bridges  were  built 
oross  the  alto  In  this  county.  Per  some 
re-  son,  wnloh  1 ruj  uu  bit*  to  explain,  the 
County  Court  has  maintained  these  bridges 
up  to  about  two  years  ago.  At  thnt  tine 
the  op.  i,ja,  j widened  th«  ditch  end  r 1 ed  the 
hanks,  which  necessitated  building  a,»iroaohos 
from  e ch  b.ink  down  to  the  bridge,  which  was 
left  at  a muon  looser  altitude  than  the  b nks. 

At  that  time  the  'X>uxt  brought  the  matter 
to  .uy  attention,  nd  I gave  the  court  toy 
opinion  th  t the  ai  t.  nance  of  the  rltlgee 
was  nd  hud  always  been  the  Job  of  the  comonny. 
Since  th  t time  the  bridges  h ve  not  been 
repaired,  nd  only  lately  ere  washed  out  by 
an  over- flow  of  the  ditch, 

who oe  Job  Is  it,  ooeordl.ig  to  the  law,  to 
re  jalr  ltd  > taint  In  these  bridges? 

Does  the  fact  that  ohelby  county  has  : aln~ 
t lned  these  bridges  in  the  past  estoo  the 
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the  county  from  now  maintaining  mtmclaius 
against  the  company  to  repair  and  maintain 
the  bridges* 

I believe  the  Court  talked  with  4r. 
.IcKlttrlck  sometime  ago  and  he  told  thorn 
to  have  me  to  write  him  for  this  opinion* 


1 ml  ht  add  that  the  1929  law  had  not  as 
yet  been  enacted  when  Shun  county  got 
my  opinion  as  to  shose  Job  It  was  to  main* 
tain  the  bridges*  Also,  at  the  time  the 
ditch  was  being  widened  and  the  banks 
raised  the  Com a lsslonors  of  the  Company 
were  served  with  a notlce~That  the 
County  expect od  them  to  repair  and  main- 
tain the  bridges*  You  will  note  that  the 
19S9  i«w  <gayo  to  Counties  the  rljAt  tfi 
over  Drainage  bridges  only  after 
were  constructed  according  to  the 
specifications  of  the  County  Court  and 
County  , n Ineer* " 


fhls  department  agrees  with  you  In  having  given  your 
opinion  to  the  County  Court  that  the  maintenance  of  the  bridges  was 
and  always  lias  boon  the  duty  of  the  Drainage  District*  Since  you 
state  that  the  Drainage  District  was  formed  under  the  lews  of  161S, 
there  has  been  an  unbroken  line  of  decisions  hold  In  that  It  was 
the  duty  of  the  drainage  district  to  maintain  and  build  the  bridges. 
The  first  case  deciding  this  point  being  State  ex  rel  v*  dedlelne 
Creek  Drainage  District,  284  <>•  1*  e.  649,  wherein  the  court  salds 


each  of  the  three  cases  above 
cltod.  It  will  be  noted  that  It  was  held 
that  the  cost  of  building  bridges  over 
public  hi  h*ays  In  or  out  of  drainage 
districts,  was  Imposed  upon  the  county  In 
which  the  bridge  was  located*  In  the 
first  oaeo  (state  ex  rel*v *bharl ton 
Drainage  District ,252  ho,  345)  tills 
court  construed  Section  5513,  supra,  to 
impose  the  cost  of  build  In,;  bridges  upon 
the  county,  not  because  of  any  plain  and 
pointed  statement  in  the  statute  to  that 
effect  (for  the  statute  contains  no  such 
statement),  but  because  of  the  proviso 
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in  that  section  to  the  effect  that  "if  such 
bridge  shall  belong  to  any  cor,e*tlon,  or 
be  needeu  over  a fubl io  highway1*,  then  the 
bridge  shall  be  built  by  or  at  the  expense 
of  euoh  oorpor  tion.  A ooimty  is  a public 
corporation,  of  course  (14  0..T . 74),  and 
upon  that  idea  the  decision  in  the  Ohrlton 
drainage  District  c se  is  pi  inly  based. 

Tli  t defection  was  tended  down  Ju  y 10,  i 91 3. 

The  o ilnlon  affirmed  the  judgment  of  the 
lower  court*  It  is  argued  that  when  the 
General  ’saerably  of  1913  met  it  was  a » tter 
of  comb  son  knowledge  th  t under  the  d alnsge 
laws  as  they  than  stood,  the  cost  of  building 
bridges  made  necessary  by  the  cutting  of 
drainage  itches,  - jui  Imposed  upon  the  coun- 
ties, buoaune  counties  were  oorjor  tione  within 
the  meaning  of  that  word  as  used  in  the 
dm  inage  laws.  Thereupon  the  Oensrnl  As  ecnbly 
of  1913  undertook  a revision  of  the  drainage 
laws.  In  so  d ing  it  adopted  as  ieetlon  30 
of  the  Act  of  1913  all  that  part  of  section 
C 13,  supra,  beginning  with  the  words,  "All 
bridges  contemplated  by  this  section,"  thence 
to  and  including  the  words  "twenty  days  actual 
notice  of  the  time  and  place  of  letting  tush 
ork. " A few  alight  oh  npes  in  verbiage  are 
n do,  but  none  which  affects  the  question  here 
Involved.  The  Legislature  then  added  the 
following  ol  use,  whioh  did  not  appear  in 
the  st  tutus  of  1909,  to-  ltl 

* Within  ten  days  fter  a dredge  boat  or  any 
other  excavating  machine  shall  have  Oouploted 
a dltoh  across  any  public  highway,  a bridge 
shall  be  ounatruoted  nd  Maintained  over  such 
drainage  dltoh  where  the  muae  oronses  suoh 
high  ay;  Provided,  hoover,  the  word  corpor- 
ation as  used  in  this  section  shall,  not  apply 
to  counties." 

Whether  or  .ot  the  den  ral  Aa.  ambly  took  eognl- 
z ncu  of  the  decision  of  the  Macon  bounty  Circuit 
Court  in  tho  Charlton  x in  e district  c se. 
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;i: >2  Uo.  34b , may  admit  of  speoul  at  Ion,  but 
th  t the  a ditton  to  the  dir  Inage  lava  of  the 
words  1 iSt  above  quoted  sweeps  away  the  foun- 
dation upon  which  the  decision  of  the  Oh'-rlton 
drainage  Drainage  district  Case  was  ta  eed,  so 
far  as  the  question  hero  Involved  is  cone  rued, 
is  too  plain  for  controversy.  This  amendment 
affects  the  teol  'Ions  above  cited  In  the 
little  ilver  c o*‘B  (269  Mo.  444  amt  271  Slo* 

43;  ) la  the  sane  way,  nd  to  the  ;>.,ne  extent. 

H n ue  It  soome  i necessary  to  determine  In  the 
light  of  tills  anon ament,  upon  whom  now  re  ts 
the  burden  of  arid  e bu  ldlng  under  the  \ot 
of  1913.  At  eoitf-jun  law,  that  burden  would 
rest  upon  the  Individual  whose  acts  iande  the 
building  of  the  bridge  ueoes  ry.  (Rex.  r. 
Lindsey,  14  last,  (.'hig)  317;  Hex  v.  Kerri  son 
3 M.  ft  au,  ( dug;  S3fl;  Penn,  i 11  road  do.  v. 
Irwin,  8b  Pa.  Jt.  33d;  Richardson  Go.  v. 
drainage  )>lst. , 93  Neb.  776} • Numerous 
authorities  to  the  ame  effect  are  collated  In 
au  exhaustive  note  upon  the  case  1st  cited, 
in  31  Is.  ^ Off*  Ana.  Oases  (1  14a),  p^ge  5SC. 

As  oonotrued  in  the  Charlton  Drainage  Dl strict 
case,  supra,  and  In  subsequent  declsloun. 

Article  1 of  Chanter  41  ( Ihrt  iutuje  tatutes, 

R.8*  ho.  190b)  the  law  imposed  'hat  thin  court 
felt  to  be  a hardship  u in,  out 

one  wh  oh  us  could  not  avoid.  Time  In  the 
Charlton  case,  Karls,  J. , speaking  for  this 
court,  a ids 

"While  It  is  regrettable  that  a studied  effort 
seeua  to  have  been  w de  to  rencer  this  drainage 
statute  v.gue  and  ambiguous  upon  the  point  of 
where  the  burden  of  bridge  bul  ding  los  and 
wlp  lu  the  visa  we  have  h retofore  taken  and 
are  now  again  forced  to  take,  la  fraught  with 
hardships  In  this  end  in  other  .iugl .2  instances, 
we  oon  only  repeat  that  the  remedy  l&es  with 
the  negi  1:  ture  and  not  with  us.  To  construe 
the  law;  we  do  not  imke  It."  (289  1.0.463) 

The  vexatious  vagueness  of  which  the  l ' med 
jurist  til- ire  spoke  Is  till  as  annoyingly  per— 
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a latent  in  the  lot  of  1913  as  before.  It 
scans  that  it  would  not  h va  been  a difficult 
matter  to  Incorporate  Into  this  net  a line 
saying  in  plain  terns  either  th  t the  oounty 
or  the  Cruiuat  tj  dlatxlot  nu.st  build  and  pay 
for  bridge!,  but  that  has  not  been  done.  Ws 
roust  oon  true  the  aot  as  wo  find  It. 

Seeking  the  leglal  tive  m< idling,  then  tvs  In 
duty  bound,  as  Job  sought  the  grave,  "diligently 
sad  with  tears,"  we  oone  to  considerations 
wnioh  !tn  be  suntn-.d  up  thusi  The  drainage 
law  as  found  in  the  Statutes  of  1909  per  .it ted 
a construction  which  placed  the  duty  of 
building  bridges  over  drainage  ditches  uuon 
che  counties,  file  trial  court e so  construed 
1 1 — and  correctly  so  construed  It,  q -a  held 
In  the  Charlton  o -ae,  supra.  This  wns  felt 
to  be  a hardship,  as  was  said  by  Paris,  J. , 
in  the  paragraph  which  we  have  quoted.  This 
paragraph  though  written  subsequent  to  the  Act 
of  1913,  uo  doubt  voiced  a sentiment  which 
had  prevailed  under  the  old  law.  The  con- 
struction which  canned  this  h r dehip  was 
aaod,  a we  have  said,  upon  on  Interpretation 
of  the  word  corpor  tlon,  as  used  in  the 
drainage  st  tuts,  as  a word  which  included 
counties.  The  legislature  revised  the  law  ..nd 
in  subst^ince  ;:nd  alnoat  literally  reenacted  the 
section  whloh  had  b on  ao  o sve trued,  but  in 
doing  so,  the  oeglslatu.ro  said  Very  clearly, 
that  "the  word  corporation  as  used  In  this 
.''action  si  mil  not  apply  to  oountles. " hy  this 
rule  of  conatr  ctlon  we  , re  bound,  and  if  oountles 
are  not  corporations  within  the  warning  of  tht 
section,  then  there  is  no  authority  In  the 
Act  of  1913  for  laposin  the  burden  of  the 
building  of  bridges  upon  countl-  s.  Hut  action 
30  of  the  Act  of  1913  provides  that  the  bridges 
uust  be  built.  In  the  absence  of  a st  tutory 
declaration  otherwise,  the  obligation  to  per- 
form the  duty  would  est  upon  the  oral nags 
district  under  the  ooimaon  low,  os  we  have  said.  • 
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This  o Inlon  by  the  oourt  has  been  followed  ?jm! 

we  find  It  further  ap  rowed  In  40  *i.  n.  (3nd)  p.  1086. 

% 

The  next  question  which  Oafronta  us;  dit  ef  'eot 
ould  the  change  in  the  statute  of  d otion  4406  H.  8.  1910 1 
as  toads  by  the  ^ORtslnture  in  1939,  which  we  find  In  ectlon 
10773  H.  J.  19397 


omitting  the  p rta  wrloh  are  nut  pertinent  to  the 
question  we  find  the  old  ;eottun  440^  readlnr  e follows: 

* • A bridge  shall  be  constructed  and 
maintained  under  such  drains,  e districts 
where  th  ^a/ae  owosnea  such  high  ays; 
provided,  liowever,  the  word  corporation 
s used  In  this  section  shell  not  apply 
to  oounttes."  • 

The  s jae  w a then  ahanged  in  act  Ion  10773  to  read 
as  follows j 


■•A  bridge  adjudged  sufficient  by  the 
county  court  of  sold  county  or  counties 
anal  - be  constructed  over  such  dr  tnnge 
ditch  where  th  e :ae  crosses  such  hh&hwn.y, 
and  after  such  bridg  e has  been  constructed 
it  shall  become  a part  of  the  road  over 
whlon  It  Is  constructed  and  shall  be 
talned  by  the  authority  authorised  by  law 
to  maintain  the  -pad  of  which  It  beoo;»  s 
a part.  If  a id  bridge  ha*  b en  constj-uoted 
ki  ^iix . 

t£l  

ft 

ajfjg  aithorlz 

iguot  iE&T 

word  oorjio. 

hall  not  apply  to  th 
subdivision  th  reof • * 


.U/Ag*.  mi  &il  t 
■la  £mlEp£°X3& 

: auutro  l of  th oM 


a.  ii.  sasjL  hi 

Idfic^  Provide  Jio  ever,  the 
n v3  used  In  this  auction 

st  te  ox  any  political 


From  reading  lection  1-3773,  at  first  k1  nee  it  might 
e construed  tit  t the  drained  districts  are  relieved  of  ^uxth 
responsibility  of  malnt  tnlag  and  roptirinr  bridges  ucroas 
drainer;*  district  ■*  ana  such  would  be  the  oaae  in  the  onlnion 
of  this  Department  in  th.  absence  of  th  statement  In  your 
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letter;  "Mnee  that  tine  the  bridges  have  not  een  repaired, 
and  only  lately  were  washed  out  Ly  an  over- flow  or  the  ditch. " 

The  situation  now  is  that  you  have  no  bridges  and 
that  they  have  bean  destroyed  across  the  ditcher,  therefore 
vie  uct  apply  that  portion  of  the  s atuto  beginning  with; 

"If  said  bridge  has  been  constructed  by  the  drainage  district 
and  has  become  a part  of  said  road  and  Is  then  destroyed 
the  authorities  having  control  of  the  road  are  autuarlzod, 

IX  t hey  design  to  reconstruct  such  bridge." 

Vie  oust  therefore  construe  tills  portion  of  the  statute 
to  mean  that  t3»  county  has  the  power  and  could  reconstruct  the 
bridges  If  It  so  desired,  ut  there  Is  nothing  mandatory  on  the 
county  court  to  reconstruct  the  bridges,  in  other  words.  If  the 
county  court  does  not  desire  to  reconstruct  the  bridges  then  the 
decisions  quoted  atove  would  still  compel  the  drainage  district 
to  replace  the  bridge®. 

The  change  In  the  statute  merely  eve  the  county  court 
the  right  to  assist  and  aid  drainage  districts  If  the  county 
court  so  desired* 

The  next  question;  "does  the  fact  hat  ' helby  County  lias 
maintained  these  bridges  In  the  pest  estop  the  county  from  now 
maintaining  mandamus  against  the  company  to  repair  and  maintain 
the  bridges?" 

Under  the  doctrine  of  estoppol  we  fall  utterly  to  under- 
stand how  the  drainage  district  could  uvall  Itself  of  that  defense* 
To  constitute  an  estoppel  by  conduct  tltore  ust  have  been,  first, 
a false  representation  or  concealment  of  material  facts;  second, 
the  representation  vet  have  boon  madu  with  the  loiowlodge  of  TOcts; 
third,  the  party  to  whom  It  was  mode  net  iiave  been  ignorant  of 
the  truth  of  the  natter;  fourth.  It  rust  liavo  sen  made  with  the 
Intention  that  the  other  party  should  uct  an  It;  fifth,  the  other 
party  suet  have  been  Induced  to  act  on  it*  Under  the  facts  set 
forth  In  your  lottos1  the  drainage  district  has  in  nowise  been 
Injured  or  prejudiced  by  the  county  court  maintaining  the  bridges 
which  under  the  lew  the  district  Itself  should  have  maintained. 

in  view  of  the  foregoing  authorities  It  Is  the  opinion 
of  tills  department  that  the  county  court  lias  the  power.  If  It 
so  desires,  to  replace  the  bridges,  but  In  the  event  the  county 
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court  docs  not  so  desire  it  cun  compel  the  district 
to  replace  the  bridges  cl  a stroked* 


lours  vary  truly. 


OUtlVriv  W#  HOLHli, 

Assistant  attorney  inane  ral* 


APPKOV  ..JJ* 


wiHMra — 

Attorney  Osneml* 
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INSURANCE: 


When  insurance  company  liable  lor  premium 
tax  - Mutual  Benefit  Health  and.  Accident 
Association  of  Omaha,  Nebraska.  


Aoptswbor  IB,  10 S3 


Honorable  K.  . 

bupar  In  fanciest  of  the  l&sur&rwo  Department 
J^fferp on  city,  yissev.jrt 


ear  *r,  Salleys 


-A3. 


/ 


y lot  tar  da  tad  ^7  1983,  your  predecessor 

la  oj  iaa  Joseph  b*  Thompson,  'squire,  aubaittad  to  thin  off* 
lea  the  following;  iaqpliyt 

rtA  controversy  1 ms  arisen  t etveen  the 
-ftstaal  uanef  It  health  & Accident  Asso- 
ciation of  CMa,  SehMaka  and  this 
'ajartiMBt  as  to  abefcj»r  tlatt  Aesocia- 
fci<m  is  liable  for  a groat  un  tax  on  its 
businosr  transacted  In  J^iseoParl  undar 
Mfl t ! cai  &T? S or  section  S079 # R # i m ,3© . it) 29 . 

X onoloee  herewith  state,  gout  und  hidaf 
props  rod  fcy  dr*  Rrod.  Jaxley  of  i jmoas 
City  on  tehalf  of  the  Association  cos* 
tending  against  'h©  tax.]  an  opinion  Ly 
Mr*  t eathcr by  hold lay  that  said  Assoc !©• 
tion  ic  taxable  binder  Action  3079,  eupraj 
also  sir*  .sootlcy«s  rapl;  to  Mr.  &antfcarljy,» 
opinion. 

Up  until  102-fi  this  Aaaoeiat Ion  has  laoi 
liconeed  in  -iisociMrl  ae  an  asecssracsut 
eonpony*  in  1952  rhortly  before  tu.o'r 
license  K?a®  renaved  Hi©  question  arose 
«a  * o ths  character  and  f or*4  of  policy 
they  were  selling  in  Missouri  and 
after  r and  ciorubl©  dlrcusfl’on,  *aor©  as 
a ■'natter  of  noe* ; resale©  than  anythin:?; 
nlra#  it  wan  e^jpoed  that  they  should 
be  lieenp  xl  at  a stipulated  . ror-ilua 
company  thereafter  and  that  they 
alicmld  pay  a prendtioB  t ax  of  1,:'  uncmr 
eaid  roeMon  5779, 
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This  yoar,  however,  the  association 
through  jJr*  joxloy  pro  os  tod  a ;ainflt 
the  pa jaont  of  any  tax  whatever  and 
thus  tho  quostion  Is  before  ua  again* 

It  will  very  likely  result  in  a suit 
unless  jour  off loo  In  of  the  opinion 
that  hr*  author  by  is  wron, , In  his 
conclusion*  It  is  almost  certain 
that  they  will  refuse  to  pay  any  tax 
and  will  drive  the  Department  to  an 
action  for  Its  recovery*  This  being 
true  I feol  that  th-  matter  should 
be  subrultted  to  you  for  your  opinion* 

Will  you  the  refora  kindly  r.lvc  us  your 
opinion  an  the  subject  Involved*” 

from  timu  to  tlmo  various  briefs  have  been  sub- 
mitted for  the  consideration  of  this  office  and  we  now  give  you 
our  final  conclusions  thereon*  In  determining  a question  such 
as  Is  now  presented  the  Supreme  Court  of  this  state  speaking  of 
an  assessment  company  having  a license,  laid  down  the  following 
rules 

"Its  measure  of  authority  for  legitimate 
business  in  .llssourl  la  our  statute*  Ilia 
test  of  tho  character  of  the  policy  It 
Issues  Is  the  statute,  and  not  the  license 
It  may  have  obtained* 

urdelhelde  > , modern  rotherhood  of  America ,266  .0*539* 

• >o  that  the  character  of  license  Issued  to  ths  *autual 
uoneflt  health  and  Accident  Association  Is  Immaterial  ao  far  as  tills 
state  la  concerned, except  as  that  fact  may  be  useful  In  deter > nlng 
whether  or  not  the  contract  Issued  by  the  con<4my  Is  an  assessment 
contract*  On  that  point  in  tostemum  v.  Supreme  Lod  e &•  of  F*  196 
«o*  670,  707,  tho  Supreme  Court  soldi 

"We  take  it  that  in  assigning  reasons 
upon  which  to  rest  the  conclusions 
reached  In  this  case  tin  prac  leal 
construction  of  tli»  statutes  appli- 
cable to  the  Insurance  laws  of  this 
ttato,  given  by  ths  department  of 
eta  to  overruaont,  which  lias  the  direct 
sup*.*  - vie  Ton  of  the  Insurance  opart  riant 
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of  the  ftate,  as  well  as  the  manner 
of  all  in  our a nee  companies  and  other 
associations  In  conducting  the  lusi- 
ness  of  insurance  in  which  they  are 
engaged  In  this  State,  should  not  be 
Ignored •" 

In  1/00  v.  iUssourl  State  Life  Insurance  Company,  303 
do*  492,  SOI,  91  vis  on  Ro.  2 of  the  S upreme  Court,  In  a suit  Involv- 
ing an  assessment  lnsuranoe  contract,  said: 

"It  Is  not  material  'hat  the  word 
'assessment 1 was  not  used  in  *-hs 
certificate*  It  means  nothin 
more  ar  applied  to  the  facts  here 
under  consideration  than  an  appor- 
tioning of  amounts  required  to  be 
paid*" 

The  ' uprene  Court  of  this  state  in  ^esterinan  v, 
Supreme  Lodge  A*  of  f#  supra,  at  page  716  of  the  opinion,  and 
quoting  from  104  fed«718,  approved  the  following  language* 

"■'chile  the  premium  at  first  reserved 
is  a definite  sora,  yet  by  further 
provisions  the  executive  committee 
of  the  company  can  require  the 
holders  of  such  policies  to  pay  a 
greater  or  lees  sum  th&n  that  stip- 
ulated to  be  paid  on  the  face  of 
the  policies.  If  the  condition  of 
the  defendant  company  at  any  time 
renders  such  action  necessary  ... 

•hen  all  the  provisions  of  the  con- 
tract are  considered.  It  seems  to 
retain  all  i,he  essen  lal  features 
of  assese^nent  Insurance* " 

The  sane  principle  is  announced.  In  Hanford  v* 
Massachusetts  oonofit  Association,  122  do,  50* 

Section  5745  of  Article  III  of  chapter  37,  Hevlsad 
Statutes  of  Missouri  1929  covering  Insurance  on  the  assessment  plan, 
provides  as  follows* 
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" vor  contract  aheraby  a benefit 
1?  to  aacrtto  w r parson  or  >© r p ana 
named  therein,  u on  the  death  or 
pfa^atMl  disability  of  a parson  also 
named  therein,  the  payment  of  which 
said  benefit  Is  in  any  manner  or 
da;  yea  dependent  ux»  collection 
of  an  assessment  upon  parsons  holding 
similar  con  recta,  shall  foe  deemed  a 

ape sEsr 

ncT  fciio  ioliwN  involving 
of  such  contracts  6 ‘mil 
1j*  carried  on  in  this  state  only  by 
duly  or  ganised  corporation??  which  ebaU 
be  sub  loot  to  the  provision*;  end  requ  ?ro~ 
nests  of  tills  article*'1 


contract  of 
rujit  ^-tXan.  a 
the  issuance 


Section  5754  provides  in  parts 

Provided,  always,  that  noth’' ng, 
herein  contained  shell  subject  any 
corporation  dot  nr  business  under  this 
art  .tele  to  any  o^ior ''^ovTaTon?  or 
requl rejaon t » of  the  general  Insurance 
laws  o f this  state,  except  a»  distinctly 
herein  set  forth  and  provided.0 

fao  upre-?®  bourt  of  this  s ate  In  .^aeanlo  Aid 
Association  v,  raddlll,  130  iao*  b&ti,  o86,  construed  the  above 
tset  ’<*he  and  held  Incurnnee  eomptmlee  doi  n - busincs©  upon  the 
asseeeoon’  plan  not  liable  for  he  insurance  premium  tea;  pro** 
vided  for  In  the  general  insurance  law,  the  court  said, 

" L*>  that  when  in  X&9S,  the  le  gi ala turn 
determined  o iiapoco  a license  or  occu- 
pation tax  on  ineirance  companies  ae 
evidenced  by  the  passage  of  tiie  act 
‘approved  .arch  80,ld9S, * they  could, 
without  infringing  upon  this  constitut- 
ional require;  moot,  have  Imposed  such 
tax  upon  both  or  el  her  of  tie  sc  classes* 
that  they  intended  to  Impose  It  upon  the 
premium  life  and  casualty  Insurance 
cotapcnios  only,  and  not  ..pan  the  life 
and  casualty  Imuraneo  cosruinles  doing 
business  x>r  1.  i assasr  ©at  olanT  Te 

£n!8&  left 
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article  3 Intact,  and  section  5oo9 

of  that  i rticla  containing  the 

exemption  aforesaid  unrepealed,  while 

e pacifically  repealing  other  e actions 

of  the  general  Insurance  lew,  and  by 

Its  terms  Imposing  the  tax  upon 

'premiums1  only  and  not  uj>on  1 assessments*  •" 

You  nr  v*  uif  g Inuurance  Con;any  , 077  t»o»  (*94, 
Involved  the  quee  J.on  of  the  liability  of  an  assessment  company 
for  ore::iiua  tax  In  tills  state.  Tho  c ourt  at  page  690  of  the 
opinion  salds 

"Ho  S'  oh  tax  was  deaandable , uider 
the  statutes  and  doc is I 'me  of  thia 
state,  by  any  company  doin'.  \ ualnegfl 
op  >he  assessment  plan .Tr ~ 

In  Hertford  Life  Lneuraroo  ^ornneny  v.  Hlincoe, 

00  LI*  h.  109,  60  L.  d.  549,  the  : upreme  Court  of  the  ; nit  od 
tatos  sp oe binr  of  the  decisions  of  the  fluproaw  Court  of  this 
state,  at  paga  136  of  the  onlnion  saldi 

- *The  oor.rt  decided  t at  the  tax 

wue  r ot  a pli  able  to  coaipanlee 
doliy , uus Inner  >n  tho  aneosg^ent,  ,;l<in 

lection  5979  Revised  Statutes  4l»nouri  1909  as 
Ayr::  nded  by  .ilsporl  laws  1951,  at  page  0 0,  reads  as  foil  oust 

"hvery  insurunce  company  or  as  soda  t!  cm, 
not  organised  under  the  laws  of  thia 
flta  e,  aim  11,  us  hereinafter  pr  oviumi, 
annually  pay  tax  upon  tha  jwemlirras 
received,  whether  In  oaah  or  Ln  notea. 

In  this  state  or  on  account  of  business 
done  in  this  state,  for  insurance ^of life, 
property  or  Interest  In  'his  state  at 
a rate  of  two  wr  eont*  per  annum  In 
lieu  of  all  other  taxes,  except  as  in 
thia  article  otherwise  provlded,i*iich 
a ount  of  taxes  shell  be  assessed  and 
collected  as  hereinafter  provided: 

Provided,  that  •lira  and  casualty* 

Insurance  c*tbi;  ‘iiioa  or  associations 
shall  be  credited  with  canceled  or 
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return  i^remlums*  actually  paid  aurJn 
fclie  y.?ar  In  title  stetP*  and  with  premium* 
on  reinsurance  with  companies , an  horlzad 
and  licensed  to  transact  tualnoss  In 
jilteourl*  which  reinsurance  shall  ba 
reported  by  the  company  relneurln  such 
business;  but  no  credit  shell  e allowed 
any  such  insurance  company  or  association 
for  reinsurance  In  companies  not  licensed 
to  * ran* act  business  In  Missouri*" 

'Hie  above  section  Is  found  under  the  general  pro* 
vis  one  regulotln  : th  uslnesc  of  Insurance  oom  antes  In  this 
state* 


Action  5779  provides  t.*t  all  forelth  insurance 
companies  tiolm,  business  In  this  state  on  the  stipulated  premium 
plan  shall  pay  a tax  on  gross  premiums  at  the  rate  of  one  uer  centum 
per  annum* 


•thlle  the  <4itual  oenef.lt  health  and  accident  hsbocI- 
at  Ion  nae  organized  as  an  assessment  company  under  the  laws  of  the 
i tate  of  Nebraska*  yet*  from  the  f ore  ;olng  statutes  and  decisions, 
and  since  tills  state  has  the  rl.ht  to  make  any  regulations  or 
restrictions  It  desires  as  to  tho  conduct  of  business  by  forel^j 
insurance  comutnlus  In  this  state,  we  think  ihe  reel  question  at 
issue  In  tills  •'fitter  Is  whnthor  or  not  the  company  is  or  has  been 
doing  business  In  this  a tate  on  tho  assessment  Insurance  plan* 

That  question  Is  to  be  deter  lined  by  a construction  of  the  form  of 
contract  Issued  by  the  ccnjaqjr  to  Its  policy-holders  and  to  the 
form  of  such  contract  we  next  give  our  attantl on* 

■ oc t ■ on  5750  > • 5*  19K9,  provides! 

"any  company  organised  under  *he  authority 
of  another  state  or  ovorrunont  to  issue  oor- 
t If  lea  ter.  or  policies  of  life  or  casualty 
or  life  and  casualty  Insurance  on  he  assess- 
ment plan  * * * « <*  shall  deposit  with  the 
fup  r In t undent  of  the  Insurance  bepartnant 
v v « « « a copy  of  1 ta  policy  of  certifi- 
cate and  ap,  llcatlon  which  ust  snow  that 
the  liabilities  of  the  members  are  not 
limited  to  fixed  or  artificial  premiums." 
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The  copies  of  policies  of  tho  association  In 
question  on  .eposlt  with  he  huporin* endent  of  the  Insurance 
Department  of  'his  state  require  the  first  payment  to  be  rode 
In  advance  and  thereafter  quarterly  or  annual  pre  tuns  are 
payable  In  advance*  She  West orman  ease  above  quoted  from 
shows  hat  the  fact  that  fixed  premiums  are  required  does  not. 

In  and  of  itself,  make  the  contract  an  old  lino  policy*  :e 
quote  further  from  Loe  v*  Missouri  ; tote  Life  incur aneo  Company, 
supra,  at  page  500, 

"The  question  necessary  to  be  solved 
In  this  proceeding  Is  the  character 
of  the  contract*  if  upon  Its  face 
It  clearly  Indicates  that  the  payments, 
by  the  Insured  necessary  to  continue 
the  life  of  'he  policy  were  to  be 
gathered  In  whole  <jr  tii  part  fro* 
the  assessments  a pan  tKe  holders  of 
certificates  of  a like  class,  t hen 
tii©  certificate  or  policy  may  be 
claGSllled  as  upon  the  asses*  lent 
plan  (Williams  v«  ins, Go.  It©  .0. 

1.  c*  ulj  andrups  v*  Acedt.Aean* 

2 -o.  1*  c»  449)  j if,  however,  it 
provides  for  the  payment  of  fixed 
premiums  at  a to  tod  intervals  without 
condition,  than  1 Is  to  be  classified 
os  a level* premium  or  old-lino  policy*" 

the  sample  form  of  policy  on  deposit  in  the  office 
Oj  the  ' jporintondant  of  the  Insurance  Department  contain  the 
following  provision 1 

"Should  the  premium  provided  for  itoreln 
be  Insufficient  to  'loot  the  requirements 
of  the  association.  It  may  call  for  'he 
difference  as  required," 

undoubtedly  the  requirements  of  the  association  are 
for  such  funds  as  will  discharge  the  11a bill  las  of  the  association 
to  Is  members*  It  Is  true  the  policy  does  not  contain  any  pro- 
vision as  to  detail?  in  1»  eolletlon  of  eu  h requirements  but 
the  policy-holder  upon  acceptance  of  the  policy  containing  the  fore- 
going provision  a roes  to  Its  term*  and  we  see  no  reason  why  the 
provision  could  r at  Le  enforced  by  the  association  upon  making 
timely  azkl  equitable  calls  against  la  holders  of  such  contracts* 

If  we  are  correct  in  the  conclusion,  then  there  can  be  no  doubt 
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that  the  payment  of  oenoflte  under  such  policies  o f he  asso- 
elation  are  In  a manner  or  do grao  dependent  upon  he  collection 
of  a sun  of  <t>oney  In  audition  to  the  premiums,  the  amounts  of 
the  latter  bain/  fixed  b..  the  policy. 

We  have  quoted  from  -oc felon  5750  requiring  this 
association  to  deposit  with  the  fuperln.  (indent  ol'  the  insurance 
Department  a copy  of  Its  policy  or  certificate.  It  lias  done  so, 
ihs  policies  of  the  association  on  deposit  with  the  Superintendent 
of  the  Insurance  Department  of  this  state  contain  the  above  quoted 
provision,  and  we  assume  the  association  has  only  Issued  contracts 
to  Its  policy-holders  In  this  state  In  tho  form  of  the  policies  on 
deposit  with  'ho  Superintendent,  therefore,  as  required  by  faction 
5745  payment  of  the  benefit  under  tbs  policies  Issued  In  this 
state  Is  dependent  upon  tho  collection  of  an  assesanent  from  the 
persons  holding  similar  contracts • Under  the  holding  In  Lee  v. 
Insurance  .ompeny,  supra,  tills  lr  true  even  fc ■ ou  h the  quoted  pro- 
vision oi  the  form  of  policy  Issued  by  the  association  does  not 
contain  the  ward  "assessment”, 

»e  liave  not  overlooked  tlie  case  of  State  ex  rel  v. 
hove Lie,  260  «i©,  112,  which  was  an  action  In  mandamus  to  compel 
the  State  Sups rlnt (indent  of  insurance  to  issue  a license  to  the 
relator  to  write  life  InFurcmoe  in  Mils  state  upon  the  assessment 
plan,  'file  controversy  arose  over  the  form  ol  the  policy  desired 
to  e Issued  by  the  company,  Vive  position  of  the  imperln'endont 
was  * hat  the  farm  ol'  policy  desired  to  be  Issued  fcy  the  com. any 
was  deceptive  on  its  face  and  tho  main  contention  centered  around 
the  stipulation  In  the  policy  set  out  at  page  115  of  he  opinion. 
It  Is  similar  to  the  clause  In  the  policy  under  consideration  and 
is  as  follows! 

"Should  fciie  premium  e 1 run  if i lolant  to 
neet  the  requlremon fee  of  this  policy, 
tho  company  reserves  the  right.  In  com- 
pliance with  t ho  law  of  its  Incorpor- 
ation, to  call  for  the  dl  ferenoe  necess- 
ary to  moot  the  requirements  and  to  fix 
tlie  time  for  the  payment  thereof.” 

In  the  latter  case,  however,  on  the  front  page  of 
the  polloy  and  nbo  o the  signatures  of  the  officers  of  the  company 
Is  o requirement  for  fixed  and  unchangeable  premium  payments. 

Hie  provision  of  the  policy  last  quoted  was  to  e fo»nd  on  the 
hack  of  the  policy,  massing  on  tho  matter  tho  court  at  page  118 
of  tiie  opinion  salds 
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"fhe  law  doon  not  contemplate  that 
o .11  at  Iona  to  pay  ravoral  pre-nlumr  , 
a onto  of  then  fixed  and  o there  con* 
tlngont,  nay  i e scattered  promiscu- 
ously and  disconnectedly  over  all 
parte  of  a policy,  so  that,  perchance, 
the  purchaser  nay  overlook  sow.i  of 
them  and  thereto  obligato  M mooli'  to 
pay  oro  than  he  Intends  to  pay. 

In  order  that  n policy holder  may  not 
be  deceived.  If  hero  le  (as  In  these 
proposed  polio lee)  a definite  premium 
named  on  the  front  page,  the  very 
paragraph  or  proviso  which  deel :*jcw toe 
such  stated  premium  should.  In  plain 
wards,  rofer  to  the  fact  tliat  under 
other  provisions  oi  the  policy 
additional  prealuma  may  be  called  for 
and  collected,  .hen  this  le  not 
done  the  policy  falls  t o show  .that 
tie  pro  lume  are  not  limited  ae 
required  iy  section  6960, supra. 

Instead  ol  bo  ng  so  framed  as  to  pro* 
mote  honesty  and  open  fair  sealing 
e tween  the  Insured  end  the  Insurer, 
all  the  oropoeod  policies  attached 
to  relator's  petition  are  so  framed 
as  bo  deceive  the  Insured* " 

die  court  ree  ;e  t.o  liave  based  Its  rulln,  on  the 
arrangement  of  the  respective  provisions  in  the  policy*  The 
sa  pie  policies  of  the  mutual  eneflt  Health  and  Accident  Assoc 1- 
at  Ion  containing  the  provision  above  quoted  from  came,  sets  out 
the  provision  with  reference  to  fixed  payments  and  Iraiedlatoly 
follows  with  the  provision  ho re i no  ove  set  out  and  both  ere 
carried  above  tie  si  filatures  of  tbe  officers  of  the  association* 
of  this,  we  do  not  mean  that  the  Super In tendon t would  not  be 
entirely  warranted  In  requiring  the  policies  of  ihe  association 
to  be  reformed  so  hat  there  could  be  no  aripmwnt  as  o whether 
arrero*  onto  could  be  levied  under  similar  contracts  in  addition 
to  the  payment  of  fixed  pre  lum® . tte  quote  again  from  bee  v* 
Insurance  Company,  page  501, 

’It  le  true,  ttiafc  for  a fixed  period, 
five  earn,  the  quarterly  imymonts 
required  o the  insured  were  <o  be 
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made  at  regular  in:  *rvalr  and  In 
certain  unlf orm  amount  s « Ml 
requirement,  iicw  v-»r,  was  not  un- 
conditional , but  subject  to  cer- 
tain p'-ovlgloni'  indorsed  an  end 
which  ecarae  a part  of  he  contract* 

QM  of  tlieso  prov  ieiona  war  to  in- 
clude certain  quarterly  dues  on  each 
thousand  dollars  of  ‘neurones  and  pro 
rata  amounts  necessary  for  mortuary 
purposes*  uy  this  we  understand  tint 
payment 8 thus  roqulrod  to  bo  made  by 
the  Insured  aro  to  constitute  pro 
rata  amounts  necessary  to  meet  bHe 
deaTh  benefits  on  matured  obligations 
oJ'  tiie  Association *n 

• he  provision  in  he  policy  tiure  under  consider- 
ation statin;  tiat, 

" "ro  rata  a ousts  nocaesa ry  lor 
mortuar y , ur poses , n 

was  the  basis  of  too  holding  that  the  policy  required  payments 
other  than  the  fixed  premiums  and  tin  refare  mis  an  assessment 
contract*  «e  fall  to  so  * wherein  the  provision  of  the  policy 
of  the  association  In  question  Is  not  at  1 mast  as  strong  as  the 
provision  in  the  policy  construed  In  the  dec  case*  in  tint 
ro  nrd , we  t .Ink  the  decision  of  tlie  Kansas  City  Coirt  of 
Appeals  In  rfoll  jbs  v*  Mutual  oenaflt  health  and  Accident  Associa- 
tion, So  b.  W,  (2nd)  259,  Is  In  conflict  with  the  opinion  In  the 
Loo  case* 


It  is  the  opinion  of  this  Department  tint  the 
Jutual  onoflt  health  and  Accident  Aaaoclatlon  of  Omaha, 

Nebraska,  Is  not  liable  far  premium  tax  on  premiums  collected 
by  It  under  policies  Issued  containing  the  prov lsl cat  hereinbefore 
sot  out* 


cry  truly  yours. 


dlLtiURT  U4) 

Assistant  Attorney  or  oral » 
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Official  is  not  related  to  wife's 
sister's  husband  within  the  prohibited 
degree;  duty  of  Prosecuting  Attorney 
to  remove  officials  of  his  county  who 
violate  said  constitutional  provision. 


Mr.  John  3.  Owen, 
Prosecuting  Attorney, 
Clinton,  lirsouri. 

Deer  Sir: 


October  9^  1933. 
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Vie  ere  acknowledging  receipt  of  your  letter  in  which  you 
inquire  as  follows: 


"If  an  official  should  appoint  the  husband  of  hie 
wife's  sister,  would  thip  be  a violation  of  the  anti- 
nepotism  law.  Shall  appreciate  your  opinion. 


I wrote  you  pome  ten  days  ego  for  an  opinion  ps  to 
whether  Section  13139x8,  1033  Session  Acts,  '▼as  punish- 
able ae  a misdemeanor.  Page  not  heard  from  you. 

Please  let  me  have  your  opinion  on  this  point  also. 

’Jill  you  also  advise  what  the  duties  are  of  the 
Prosecuting  Attorney  in  enforcing  anti-nepotism  viola- 
tion in  school g^" 


Section  13  of  Article  XIV  of  the  Constitution  of  ’'iasouri 
provides  as  follows: 

"Any  public  officer  or  employe  of  this  State  or  o" 
any  political  subdivision  thereof  who  shall,  by  virtue 
of  said  office  or  employment,  have  the  right  to  name 
or  appoint  any  person  to  render  service  to  the  Ctnte 
or  to  any  oolitieal  subdivision  thereof,  and  who  shall 
name  or  appoint  to  such  service  any  relative  within  the 
fourth  degree,  either  by  consanguinity  or  affinity,  shall 
thereby  forfeit  his  or  her  office  or  employment." 

Under  the  foregoing  provision  of  the  Constitution  peri  one 
related  within  the  fourth  d egree , either  by  consanguinity  or 
affinity,  cannot  be  appointed  to  office.  Te  are  of  the  opinion, 
however,  that  if  an  official  should  appoint  the  husband  of  his 
wife's  sister,  that  such  act  would  not  be  in  violation  of  the 
Constitution,  because  he  is  not  related  to  ouch  husband  within 
the  fourth  degree  by  affinity,  as  prohibited  by  the  Constitution. 
In  2 C.  J.  37e,  it  is  said: 

"Blood  relations  of  the  husband  and  blood  relations  of 
the  wife  ere  not  related  to  each  other  by  affinity.  Nor 
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doee  trie  term  'affinity*  ordinarily  include  persons 
related  to  the  spouse  simply  by  affinity. “ 

In  Encyclopedia  Brittanlca,  11th  Ed.  Vol . 1,  onge  301, 
the  author  has  the  following  to  say  about  affinity: 

"The  marriage  haring  made  them  one  person,  the  blood 
relation*  of  each  are  held  as  related  by  affinity  in  the 
same  degree  to  the  one  spouse  as  by  conaanr.ulnity  to 
the  other.  3ut  the  relation  is  only  with  the  married 
parties  tnemselres  and  doee  not  bring  those  in  affinity 
with  them  in  affinity  with  each  other;  so  a wife's 
sister  has  no  affinity  to  her  husband's  brother, 8 

In  answer  to  your  firfct  ineruiry  it  is  our  opinion  thrt 
the  official  is  not  related  to  the  husband  of  the  wife's 
sister  within  the  prohibited  degree. 

Your  next  inouiry  whether  or  not  the  violation  of  Section 
13139x6,  Laws  of  1933,  is  punishable  as  a misdemeanor.  There 
is  no  such  Section  and  we  assume,  therefore,  that  you  are 
referring  to  Section  1313928,  which  is  a pert  of  the  Beer  Act, 
found  on  page  266,  Laws  of  Missouri  1933.  Said  Section  pro- 
vides as  follows: 

“It  shall  be  unlawful  for  any  holder  of  a permit 
authorizing  the  sale  of  non- intoxicating  beer  for 
consumption  in  or  upon  the  premises  described  in 
sucn  permit,  to  have  or  maintain  in  any  room  on  said 
premises,  wherein  such  non- in  tori  os  ting  beer  is  sold 
end/or  served  to  customers,  any  bar,  mirror,  or  other 
fixtures  having  the  appearance  of  a ssloon  such  as 
existed,  and  wee  conducted  in  this  state  prior  to, 
the  effective  date  of  the  Eighteenth  Amendment  to  the 
Constitution  of  the  United  states  of  America,  or  to 
have  and  maintain  any  blinds  or  screens,  or  any  other 
thing,  in  any  such  room,  that  will  obscure  the  interior 
of  such  room  from  nubile  view.  It  shall  also  be  unlawful 
for  any  holder  of  such  permit  to  keen  or  secrete,  or  to 
allow  any  other  person  to  keep  or  secrete,  in  or  upon 
the  premises  described  in  such  permit,  any  intoxicating 
licjuor  including  beer  having  an  alcoholic  content  in 
excess  of  3.2  per  cent  by  weight." 

The  above  Section  does  not  provide  that  the  violation  of 
said  Section  snail  be  a crime,  either  a misdemeanor  or  a felony. 
There  is  no  general  Section  in  this  Law,  as  is  found  in  many 
Laws,  making  the  violation  of  all  of  its  provisions  a misde- 
meanor. The  violation  of  some  sections  are  made  crimes. 

Section  131 39y  provides: 

"Any  person  convicted  of  the  violation  of  any  provision 
of  this  article,  the  violation  of  which  is  bv  this 
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article  defined  as  a misdemeanor , and  for  which  no 
specific  punishment  in  in  this  article  provided, 
shall  upon  conviction  thereof  be  “finished  es  otherwise 
provided  by  law  * • * 

That  Section  does  not  make  tne  violation  of  every  provision 
of  this  Aot  a crime.  It  simply  provides  that  where  the  Act 
has  made  the  violation  of  certain  sections  a misdemeanor  and 
does  oo t fix  a punishment,  that  the  offender  shall  be  punished 
as  otherwise  provided  by  law.  Tne  Legislature  has  not  seen 
fit  to  make  the  violation  of  flection  13139z8  a crime,  and  as 
there  is  no  general  section  in  the  Act  making  such  violation 
a crime,  we  axe  of  the  opinion  that  a violation  of  such  section 
would  not  be  a niedeiaeanor.  Of  course,  if  the  holder  of  a 
permit  should  keep  upon  hie  premises  intoxicating  lipuor  he 
could  be  prosecuted  under  the  Prohibition  Law  with  which  you 
are  entirely  familiar. 

You  next  inauire  as  to  the  duties  of  the  Prosecuting 
Attorney  in  enforcing  the  anti-nepotism  provision  of  the 
Constitution. 

Section  11318,  R.  S.  Mo.  1929,  provides  as  follows: 

"The  prosecuting  attorneys  shall  commence  and  prosecute 
pH  civil  and  criminal  potions  in  their  respective 
counties  in  which  the  county  or  state  may  be  concerned, 
defend  all  suite  against  the  state  or  county,  and 
prosecute  forfeited  recognizances  and  actions  for  the 
recovery  of  debts,  fines,  penalties  and  forfeitures 
accruing  to  the  state  or  county  * * 

Under  the  foregoing  flection  it  1r  the  duty  of  the  Prose- 
cuting Attorney  to  bring  ^no  'erranto  proceedings  against  any 
official  who  has  violated  Section  13  of  Article  XIV  of  the 
Constitution.  The  3tate  is  interested  in  seeing  that  people  do 
not  usurp  public  offices.  The  fact  that  the  Attorney  General 
may  also  bring  such  proceedings  does  not  take  away  from  the 
Prosecuting  Attorney  the  right  to  bring  seme  or  the  duty  imposed 
upon  him  by  statute  to  bring  such  actions. 

It  is  therefore  the  opinion  of  this  Department  that  under 
the  statute  it  is  the  duty  of  the  Prosecuting  Attorney  to  bring 
a (Juo  harranto  proceeding  to  oust  any  official  of  his  county 
who  has  violated  Section  13  of  Article  XIV  of  the  Constitution. 

Very  truly  yours. 


F¥H:S 

APPROVED: 


Attorney  General, 


Criminal  prosecution  not  appropriate  for  unlawfulness 
in  declaring  It  to  be  a misdemeanor  by  the  act* 

Octobor  80th.  1993 


Hon.  John  ns  Oman 
Pro aaeu ting  Attorney 
henry  County 
Clinton.  Missouri 


"Supplementing  my  conversation  with  your 
off  lee  over  tha  phone  this  morning  will 
your  kindly  advlss  me  what  penalty  If  mj 
follows  Section  15139*8  CERTAIN  FIXTURES 
UNLAWFUL  - Laws  Missouri  1959  page  866* 

Z assuae  this  section  Is  a misdemeanor  for 
the  violation  thereof  hut  am  In  doubt.  Seo 
13139y  of  above  provides  penalty  for  tha 
article  but  not  tha  particular  section  In 
issue.  Would  a criminal  proceedings  lie* 
Am  troubled  with  tbs  curtain  proposition 
on  windows  of  place  of  business  soiling 
boor  under  state  prsmlt.  This  matter  Is 
urgent  end  your  opinion  at  ones  will  be 
appreciated  as  I advised  over  phone.” 


13139 s8  of  the  Laws  1953,  p.  866  provides  as  foil* 

"It  shell  be  unlawful  for  any  holder  of 
a permit  authorising  the  sale  of  non- In- 
toxicating boar  for  consumption  In  or  upon 
the  premises  described  In  such  permit,  to 
have  or  maintain  In  any  room  on  said  prem- 
ises, wherein  such  non- Intoxicating  beer 
Is  sold  and  / or  served  to  customers,  any 
bar,  mirror,  or  other  fixtures  having  the 
appearance  of  a saloon  such  as  axis ted, 
and  was  conducted  In  this  state  prior  to, 
the  effective  date  of  the  eighteenth  Amend* 
mant  to  the  Constitution  of  the  United 


October  20th,  1935 
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B.  Owen 


States  of  iaariet,  or  to  bare  end 
Maintain  any  blinds  or  screens*  or 
any  other  thing*  in  any  such  roon* 
that  will  obscure  the  interior  of 
such  room  from  public  view*  It  shall 
also  bo  unlawful  for  any  bolder  of  such 
permit  to  keep  or  secrete*  or  to  allow 
any  other  person  to  ksep  or  secrets*  In 
or  upon  the  premises  described  in  such 
permit*  any  intoxicating  liquor  includ- 
ing beer  having  an  alcoholic  content  In 
excess  of  S«8  per  cent  by  weight*” 


Section  13l39y  of  the  Lsm  of  1955*  p*  864  provides  se  follows  i 

"Any  person  convicted  of  the  violet ion 
of  any  provision  of  this  article*  the 
violation  of  which  Is  by  this  article 
defined  as  a misdemeanor*  end  for  dilch 
no  specific  punishment  Is  In  this  srtlole 
provided*  shall  upon  conviction  thereof 
be  punished  as  otherwise  provided  by  lav* 
and  if  any  person  so  convicted  at  tall  be 
the  holder  of  any  permit  la  sued  by  the 
Food  and  Drug  corned  sol  oner  under  authority 
of  this  article*  such  permit  a bail  1 from 
and  after  date  of  such  conviction*  be  void* 
and  the  holder  thereof  shall  not  thereafter* 
for  a period  of  one  year  after  date  of  such 
conviction*  be  entitled  to  any  permit  for 
any  purpose  authorised  In  thle  article." 


Thus  we  see  that  the  Legislature  declared  It  to  be  unlawful  for 
one  holding  a permit  to  aell  beer  for  con  sumption  an  the  promisee 
to  have  or  maintain  in  the  sales  room  certsln  fixtures  which  vers 
always  used  end  maintained  In  the  old  fashioned  aeloon  of  pre- 
Volateed  days*  Ho  place  In  the  same  section  Is  a penalty  provided 
for  one  committing  the  unlawful  act*  nor  is  there  e statement  In 
aaid  section  that  one  violating  lta  provisions  Is  guilty  of  or  1ms 
or  misdemeanor  In  unequivocal  terms*  If  in  violating  the  provi- 
sions of  said  aeetlon  one  be  guilty  of  crime  or  misdemeanor*  It 
Is  because  the  word  'unlawful**  as  used  in  said  statute*  means  that 
the  remedy  intended  by  the  Legislature  for  the  doing  of  the  unlaw- 
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ful  net*  vac  Intended  to  be  a criminal  remedy*  There  can  be 
no  doubt  but  that  the  public  are  afforded  a legal  right  under  the 
above  section  to  expect  thoeo  permitted  to  sell  beer  for  con- 
stant lan  on  the  promises*  to  sell  only  ae  permitted  by  law*  and 
one  who  violates  the  mandates  of  thd  law  commits  an  unlawful  act 
under  the  simple  wording  of  the  statute* 

If  the  Legislature  intended  to  punish  those  who  commit  the  unlaw- 
ful act  for  a crime  or  misdemeanor*  It  can  only  be  done  by  virtue 
of  the  provisions  of  Section  13139 y , as  above  set  out*  for  in  the 
whole  act*  that  sect ion  la  the  only  provision  that  would  Indicate 
the  remedy  that  the  Legislature  intended*  Other  sections  of  the 
beer  law  declared  certain  defined  and  prohibited  acts  punishable 
as  a misdemeanor*  but  not  to  include  permittees  who  unlawfully 
maintain  a sales  room  for  consumption  of  non-lntoxloatlng  beer  on 
the  premises*  Section  131 39y  provides  that  'the  violation  of  any 
provision  of  tills  article*  the  violation  of  wtiieh  Is  by  this  arti- 
cle defined  as  a misdemeanor,  end  for  which  no  specific  punishment 
is  In  this  act  provided*  shall  upon  conviction  thereof  be  punished 
as  otherwise  provided  by  law'*  That  phrase  simply  means  that  the 
misdemeanors  set  out  in  the  beer  law  and  providing  no  punishment 
(and  not  a single  described  misdemeanor  in  the  whole  aet  declares 
a penalty)*  shall  carry  the  oommon  law  penalty*  under  the  provisions 
of  Lections  646*  646*  and  646*  H.  &•  *o*  1929* 

Section  645  h,  S,  do*  1929  provides  as  follows I 


"The  common  lav  of  gland  and  all  stat- 
utes and  acta  of  parliament  mode  prior 
to  the  fourth  year  of  the  reign  of  James 
the  first*  and  which  ore  of  a general  nat- 
ure* not  local  to  that  kingdom,  which  com- 
an lav  and  statutes  are  not  repugnant  to 
or  Inconsistent  with  the  Constitution  of 
the  United  States,  the  Constitution  of  this 
state,  or  the  statute  lava  in  force  for  the 
time  being,  shall  be  the  rule  of  action  end 
decision  in  this  state,  any  custom  or  usage 
to  the  contrary  notwithstanding*  but  no  sot 
of  the  general  assembly  or  law  of  this  state 
■hall  be  hold  to  be  Invalid*  or  limited  in 
ita  scope  or  effect  by  the  courts  of  this 
state,  for  the  reason  hat  the  some  may  b#  in 
derogation  of*  or  in  conflict  with,  such 
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common  law,  or  with  such  statutes  or  acts 
of  parliament,  but  all  such  acts  of  the 
gmnl  assembly,  or  luws,  shall  be  lib- 
erally construe!  so  a a to  off actuate  the 
true  intent  and  meaning  tkoru of.  ” 


Section  646  of  the  R*  6*  do.  1929  provides  as  follows: 

* Punishment  by  virtue  of  the  common  law 
shall  in  nowise  be  other  than  by  fine  or 
imprisonment,  or  both,  and  such  fine  .shall 
not  exceed  on©  hundred  dollars,  sod  the 
term  of  such  Imprisonment  shall  not  exceed 
two  son  the;  nor  shall  any  of  the  orlfciaii 
statutes  for  the  punishment  of  crimes  and 
misdemeanors  bs  in  force  in  this  state.** 


Section  64b  of  the  H*  6*  <io.  1929  provides  as  follows: 

“So  person *s  body  shall  o«  iapri aoned  or 
restrained  unless  by  authority  of  law*** 


Thus  we  see  that  under  the  beer  la  w where  certain  unlawful  acts  are 
declared  misdemeanors,  the  penalty  provided  can  only  be  the  common 
law  penalty,  aa  above  set  out  and  limited*  Section  131 59y  further 
provides  for  a revocation  of  the  penal t in  cases  where  there  Is  a 
conviction  under  the  provisions  of  the  section*  bald  section,  by 
its  own  limitations,  doss  not  apply  to  your  problem  uecaus©  by  its 
ter?ia  it  applies  only  whore  unlawful  acts  in  the  boor  law  ar®  declared 
to  be  a misdemeanor  and  the  unlawful  act  of  which  you  complain  is  not 
declared  to  be  a misdemeanor  in  the  act* 

Thus,  you  have  a question  of  one  operating  a sales  room  for  the  c can- 
sumption  of  beer  on  the  promises  In  un  unlawful  manner  without  the 
Legislature  providing  any  remedy.  The  doing  of  such  unlawful  act,  we 
think,  was  not  a crime  at  common  law,  so  you  cannot  expect  the  courts 
to  enforce  a criminal  remedy  as  In  a comraon  law  crime  when  the  Legislature 
1 tea  If  does  not  even  as  much  as  declare  such  unlawfulness  to  be  a mla- 
demeanor,  Llsdeme&nors  were  punishable  at  common  law  but  not  unlawful- 
ness* 

The  act  itself,  although  defining  non- In toxica ting  beer  and  many  other 
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words  and  phrases*  does  not  define  the  word  'unlawful*  as  used 
In  Its  context*  Ihc  ‘Missouri  statutes*  while  defining  over  seven 
hundred  words  and  phrases,  does  not  even  pfcevand  to  define  the 
word  •unlawful*. 

R.  £.  lio.  1929  provides  that: 

*Wor«le  and  phrases  shall  be  taken  In 
their  plain  or  ordinary  sense,  but 
technic si  words  and  phrases  having  an 
appropriate  meaning  in  law  Bite  11  be 
understood  according  to  their  technical 
Import" • 

The  word  'unlawful*  as  used  in  this  statute,  has  no  other  meaning 
In  law  than  ita  ordinary  meaning.  I find  that  hoah  Webster  defines 
the  word  'unlawful*  thus : 

"Rot  lawful;  contrary  to  law. 11 

It  would  be  going  too  far  for  this  office  to  say  that  the  word  'un- 
lawful* meant  'criminal*,  as  here  used  by  the  legislature,  lor  It 
would  have  been  a simple  ms • tor  for  the  legislature  to  have  defined 
It  as  meaning  'criminal'.  If  they  Intended  It  to  have  that  meaning. 

We  take  Its  meaning  as  Webster  defined  It,  above  set  out. 

Even  If  one  who  unlawfully  operates  s ssies  room  lor  consumption  of 
non- Intoxicating  b>  er  on  the  premises,  by  keeping  and  maintaining 
fixtures  prohibited  by  law,  be  guilty  of  a misdemeanor  at  common 
law,  they  would  be  guilty  only  of  er  unlawful  act  which  is  not  neces- 
sarily a crime  after  the  passage  of  this  beer  law,  and  our  Supreme 
Court  eeld,  State  vs.  Crane,  80T  Mo*  54  l.c.  81,  100  S.W*  422 

"It  Is  a familiar  rule  of  construction  that 
a statute  Is  impliedly  repealed  by  a subsequent 
one  revising  the  whole  subject  matter  of  the 
i'lrst,  aral  in  case  of  e statute  revisin  ' the 
com  ;om  law,  the  implication  is  equally  as  strssig**** 
ho  here,  as  In  State  v.  Church,  supra,  we  are  of 
the  opinion  that  when  the  Legislature  took  this 
subject  of  the  trial  of  inasne  persons  In  hand. 

It  anst  oe  held  tiiat  the  statutory  provisions  on 
TSat’  'auDject  aro  c ont  ro iTTn : . , ^arvT  tlia t whatever 
the  rut  ml  lit  have  bean  sit  common  law  and  In  other 
states,  our  statute  must  gover^H^-iKH^'1  . 
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la  the  beer  lev,  you  have  a revision  by  a subsequent  act  of  the 
Legislature  of  the  whole  beer  lav  In  Missouri,  ue  said  lav  relates 
to  non* Intoxicating  beer.  The  whole  law  Is  reoealed,  not  only  by 
laollratlon  but  by  the  express  provisions  of  the  new  law*  The 
statutory  provlrlone  of  th*  new  lew,  as  they  exist,  must  control* 

It  le  the  opinion  of  this  office  that  c:  Inina 1 proceedings  will 
not  .lie  against  one  who  unlawfully  operates  a sales  room  for 
consumption  of  non- Intoxicating  beer  on  the  premises  by  keeping 
and  maintaining  fixtures  prohibited  by  law,  as  the  statutory  pro- 
visions of  the  present  beer  law  do  not  declare  any  punishment  for 
such  an  unlawful  act. 


hespectfully  submitted. 


AH.  OHH  SAWYKHS 

Assistant  Attorney-General 


Approved  t 

i 

jm  wtMCk 

At  tomey-(toneral 
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Hon.  R.B.  O'Malley, 
Superintendent  of  Insurance, 
State  of  Missouri, 

Jefferson  City,  Missouri. 


Deer  Sir: 


We  are  in  receipt  of  the  Declaration  and 
Articles  of  Incorporation  of  the  Allied  Mutual 
Insurance  Company,  and  hare  examined  same,  and  It 
is  our  opinion  that  said  Declaration  and  Artlelee 
are  In  accordance  with  the  prorlsione  of  Art.  VII, 
Chap.  97,  R.S.  Mo.  1929,  and  are  sot  ineons latent 
with  the  Constitution  and  laws  of  this  State  and 
the  United  States. 


Very  truly  yours, 


JO HN  17  . H Offl/l Ah  , Jr.  , 

Assistant  Attorney  General. 


APPROVED: 


""admd'rffsfim, 1 

Attorney  General. 


JWHlAH 


la  re:  Cross  examination  of  witness  about  prior  conviction 
even  though  appeal  from  said  conviction  was  pending. 


January  10,  1933 


Mr.  George  B.  Padget 
Prosecuting  Attorney 
Daviess  County 
Gallatin,  Missouri 

Dear  Sir: 


Tour  letter  of  January  tith,  1933  has  been  referred  to 
me  and,  which  in  part,  is  as  follows: 

"At  this  time,  having  inherited  the  case  of 
State  of  Mo.  vs  Harold  E.  Taylor,  charged 
with  perjury,  on  change  of  venue  from  this 
county  and  now  to  be  tried  in  DeKalb  Co., 
their  court  convening  coming  January  loth. 

"One  of  my  first  oases  in  this  court  in  1911 
when  I was  prosecuting  attorney  here  before, 
was  to  convict  this  same  man  for  cutting  har- 
ness, and  now,  strange  to  say,  one  of  my  first 
cases,  is  to  prosecute  him  on  this  above  charge. 

"I  am  informed  that  he  was  convicted  on  an  in- 
sufficient funds  check  in  Caldwell  Cou  ty,  about 
June  1931;  that  he  started  to  appeal  it,  but  an 
not  informed  as  to  whether  he  ever  perfected  his 
appeal,  and  if  not  your  records  may  show,  and  if 
he  has  not,  will  it  be  possible  to  have  it,  the 
appeal,  dismissed  there,  in  time,  so  it  will 
stand  affirmed,  so  that  I may  use  the  record  of 
such  oonviction  by  way  of  impeachment,  in  case 
he  takes  the  stand,  in  this  perjury  case.  Will 
you  look  it  up  and  enlighten  me  so  soon  as  pos- 
sible, making  such  suggestions  about  it  as  may 
further  the  interests  of  the  State  in  this  pros- 
ecution pending  against  him  in  DeKalb  County?" 

The  records  of  the  Supreme  Court  show  that  the  appeal  from 
Caldwell  County  has  been  perfected  and  continued  until  the 
April  term  of  court,  together  with  an  order  extending  the 
time  of  filing  a Bill  of  Exceptions. 


In  State  vs  Shelton,  284  t .¥«.  458,  514  Mo.  358,  the  question  of 
whether  a witness  could  be  asked,  on  cross-examination,  about  a 
conviction  even  though  an  appeal  was  pending  was  passed  upon  by 
the  Supreme  Court.  I suggest  you  read  this  case  In  the  Missouri 
heports.  You  will  notice  that  Blair,  fealker,  Atwood v White  and 
Graves  concurred  in  holding  that  the  question  was  proper. 

Yours  very  truly. 


FfUJUCLIN  S.  EEAGAN, 
As.st.  Attorney  General 


Approved: 


H5?  HcKI'IThlCK 
Attorney  General 


FEh/mh 


Bonding  '’ompany  qualified  in  Missouri  oan  sign  county  official’s  bond  — ✓ 

If  County  under  township  organisation,  County  Treasurer  must  give  bond  ax  as 
'Teasurer  also  bond  for  school  district  money , and  for  money  reeel ved  as  exoffleio 
collector  - Treasurer  falling  to  give  bond  and  not  inducted  into  office  predecessor 
holds  over  until  Treasurer  either  is  inducted  into  office  or  gives  bond  and 
qualifies  or  does  all  three  — 'living  bond  is  a directory  and  not  mandatory 
provision  and  has  nothing  to  do  with  alaction  and  qualifying  of  Treasurer* 

If  Treasurer  gives  bond  after  being  inducted  into  offiea  and  before  oueter  pro- 
ceedings filed*  Treasurer  cannot  be  ousted  for  failure  to  give  bond* 

April  14*  1953 


V ■*  *v 


on*  Gao*  H,  Padget 
Prosecuting  Attorney 
Gallatin*  -Missouri 


oar  Sirt 
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Your  letter  reads  as  foil 


"An  unusual  condition  has  developed  hare  regarding 
the  giving  bond  of  iobert  Pogue*  our  'roa surer  elect* 
f ere to f ore  it  has  been  tie  custom  for  the  bank  ^ th 
whan  the  money  wee  deposited*  to  go  on  the  bond*  but 
now  owing  to  their  not  desiring  to  i nor ease  their 
liabilities*  the  beak  lies  Indicated  that  they  are  not 
willing  to  aske  his  bond*  though  he  is  in  all  respects 
a vary  worthy  gentleman*  I notice  that  sec*  12135 
Revised  Ctat*  1929  pro  v Idee  t!iat  his  bond  si  all  not  be 
less  than  "twenty  thousand  dollars*  to  be  fixed  by  the 
court,  and  that  the  sureties  are  refer rod  to  as  'resi- 
dent land  owners’*  9ow  the  first  question  is,  will  a 
bond  boiy jit  frere  a bonding  or  BAiroty  oonpony  fill  the 
requirements  'of1  t'lV 'law? 


>ur  county  court  Informs  roe  that  the  present  sura 
flxod  as  bond  amounts  to  the  aura  of  Two  Hundred 
Thousand  iollars,  and  to  buy  a bond  in  such  sum  would 
cost  so  much  that  it  seems  he  cannot  well  afford  to 
buy  the  bond*  even  if  such  bond  would  be  a legal  bond. 
The  court  f >rtber  informs  me  that  the  greatest  sum  of 
money  likely  to  be  in  his  hands  at  any  one  time  is 
Sixty  housend  hollars*  X also  see  by  sec*  9366  R*b. 
1929  *he  shall  give  a separate  bond  witK  sufficient 
sec-irety  in  double  the  probable  a-ount  of  school  moneys 
that  shall  come  into  his  hands**  and  sec.  98)16  ft*£* 

1929  provides  that  *he  shall  give  bond  Ynd  securely 
as  such  exoffioio  collector  in  a sura  at  least 

equal  to  the  amount  of  all  revenue  to  be  by  him 
collected  for  any  one  year**  how  here  are  three 
separate  and  distinct  bonds  that  it  seeros  are  re- 
Oiirei  by  statutes  a’  ovo  set  out,  and  If  there  is 
any  provision  for  other,  or  additional  bonds*  to  be 
given  in  such  ease*  X have  over-loo' 'ed  it* 
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now  that  our  oounty -court  nay  know  just  how  nany  bonds* 
he  must  Rive,  and  the  least  amount  the  bonds  should 
be  for,  and  whether  a bonding,  or  surety  companies 
bond  will  answer.  Will  you  kindly  advise  me  fully 
as  soon  as  possible*  I suppose  in  ease  he  gives  so 
bond  the  present  Incunbent  will  hold  over*  Is  that 
correct?" 

action  2b 61  R,  ft,  of  Uo*  of  1929  provides  as  follows* 

"Any  company  having  a paid-up  capital  of  not  less  than 
two  hundred  thousand  dollars,  organised  and  Incorporated 
*••••  for  the  ourpose  of  transacting  the  business  of 
becoming  surety  on  the  1 onds  or  obligations  of  persons 
or  corporations,  or  of  Insuring  the  fidelity  of  persons 
holding  places  of  public  or  private  trust, ••**••*•  nay, 
on  production  of  evidence  of  solvency  satisfactory  to 
the  court.  Judge,  clerk,  head  of  denartmit  or  other 
off leer,  person  or  usrsons  authorised  to  approve  the 
sae,  beenne  and  be  aooepted  as  surety  on  the  bond,  reoop- 
ni Banco  or  other  writing  obligatory  of  any  person  or 
corporation  in  or  eonoeralng  any  natter  In  whieh  the 
giving  of  a bond  or  other  obligation  is  authorised, 
required  or  emitted  by  the  lows  of  the  state,  and 
if  such  surety  company  shall  furnish  satisfactory 
evidence  of  ite  ability  to  provide  all  the  security 
require'  by  lew,  no  additional  surety  nay  be  exacted, 
but  other  surety  nay,  in  the  discretion  of  the  official 
authorised  to  approve  such  bond  or  obligation,  be  re- 
quired* ••*•**■  it  being  the  true  intent  and  manning  of 
sections  2861  to  2863  to  enable  corporation*  created 
for  that  purpose  to  become  surety  on  any  bond,  reoog- 
nl *ano#  or  other  writing  in  the  nature  of  a bond,  in  the 
same  "Vinner  that  natural  persona  may,  subjeot  to  all 
the  rights  and  liabilities  of  such  parsons** 

I an  not  aware  of  aiy  act  repealing  this  statute  nor  court  decision  holding 
Surety  fonmany  cannot  become  surety  or  County  Treasurer's  bond,  subject 
of  course  to  right  of  oounty  court  to  require  additional  surety  in  discre- 
tion of  the  court  as  provided  in  See,  2861*  tt  is  true  See*  12133  H*  S* 

Ho*  1929  provides  as  follow 

"The  uerson  a looted  or  appointed  county  treasurer  under 
the  provisions  of  this  article  shall,  within  ten  days  after 
his  election  or  appointment  as  such,  enter  Into  bond  to 
the  oounty  in  a sum  not  less  than  twenty  thousand  dollars, 
to  be  fixed  by  the  oounty  court,  and  with  euch  sureties, 
resident  landholders  of  the  county,  as  shall  be  approved 
by  wish  court,  conditioned  for  the  faithful  performance 
of  the  duties  of  his  office*" 
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faction  12133  dm  enacted  first  In  1855  l*o*p*520*  Par*  6* 

Section  2861  was  passed  and  put  on  the  Btatute  looks  In  1886 * see  o* 

Session  lave  1885*  p.  41*  Both  Statutes  deal  with  the  sene  subject  - giving 
of  bond  by  county  Measurer*  The  act  of  1886  now  Section  2861*  is  an  addi- 
tional method  of  fttrniehlrtg  bond  by  the  county  Treasurer  and  is  a later 
aot  and  codifies  See*  12133  to  b he  extent  that  Treasurer  oan  furni sh  legally 
qualified  Surety  Company  as  bondsmen  and  if  surety  'ompany  furnishes, satis- 
factory  evidence  It  oan  furnish  the  requisite  security  required  by  law*  the 
county  court  should  teoept  sene*  but  as  above  stated  in  addition  county 
court  nay  require  under  Seotlon  12133  additional  eeourlty* 

Tn  county  under  township  organisation  oounty  Troasurar  should  In  ny  opinion 
furnish  s oounty  Treasurer's  Bond  under  See*  12133  R*  5*  Ha*  1829  and  a 
school  money  bond  under  Section  9266  R*  S*  Mo*  1929  and  also  give  bond  as 
exoffielo  ounty  Collector  in  the  anount  of  all  revenue  to  be  collected  by 
him  in  any  one  year*  T know  of  no  additional  ban's  the  county  Treasurer* 
under  the  t issouri  dec is 1 on  as  I read  sene  there  la  no  vseancy  In  the  off lee 
In  your  oounty*  A oounty  Treasurer  was  duly  elected  In  legal  tine  and 
tenner*  Be  merely  has  not  given  bond*  l*r  court  held  as  follows  In  State 
ex  rel  attorney  'general  v*  Churohill  41  Me*  p*  41*  that  the  statute  requiring 
giving  of  a bond  In  ten  days  after  Treasurer*  ■ also tl on  was  merely  directory 
and  in  the  course  of  the.  opinion  said  l*o*  p*p*  43 1 

" "lie  matter  of  time  was  not  essential  to  the  validity 
of  the  bond  nor  a condition  precedent  to  the  party's 
title  to  the  office*  Time  not  being  of  the  essence 
of  the  thing  required  to  be  done  here  it  was  not 
notarial*  ** 

And  in  46  C*  J*  p*p*  962-963  per*  96  it  is  statedi 

"In  the  absenoe  of  e statute  so  providing*  it  is  generally 
held  that  e failure  to  qualify*  although  It  affords  cause 
for  forfeiture  of  the  office*  does  not  create  a vacaneyi 
and  even  though  it  Is  irregular  and  improper  to  lnduot 
(me  into  office*  without  giving  the  required  bond*  auoh 
a one  Is  legally  In  off loe  and  so  remains  until  moved 
by  judicial  nrocess,  and  If  the  oath  is  taken  or  the 
bond  filed  at  any  ties  before  proceedings  are  taken 
to  declare  a vacancy,  it  la  sufficient." 

This  doctrine  le  quoted  approvingly  in  Cant  lay,  Oom’r  v*  Village  of  kit* 
oriah*  49  S*W*2nd*  In  which  case  l.c.277  the  Kenoas  City  Court  of  Appeals 
saidt 

"fame  statutes  provide  that  the  failure  to  give  bond 
shall  work  a vacancy  or  a forfeiture  of  the  office* 
but  it  Is  usually  held  that*  under  these  statutes* 
the  of  fleer  entitlnutee  to  be  a do  jure  of ‘‘leer  until 
e n<aoy  or  forfeiture  is  declared,  fee  wtate  ex  rel. 

V*  Sly*  43  Ala.  568 f Abate  ex  rel*  v.  Callow,  78  ’ont. 

308*  254  P.187 1 eople  ex  rel*  v.  Benfield,  80  II.  eh*  266*  45  N* 

IT*  136 i People  ex  rel.  brooks  v.  Watts,  73  Hun*  404*  26 
H*  T*  S»  280.  In  t a case  last  cited  the  oourt  cyoted 
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approvingly  (page  2B2  of  26  N*  Y.  5«.  73  Bun.  404 ) 
frcss  0111*  tm.  Cerp.  (4th  Pd. ) as  follows: 

’ statutes  raq1:  i ring  an  oath  of  off  lea  and  bond 
are  usually  directory  In  their  natural  and  unless  the 
failure  to  take  the  oath  or  give  the  bond  by  the 
time  nreacriood  Is  expressly  declared.  Ipso  facto, 
to  vacate  the  office,  the  oath  may  be  taken  or  the 
bond  given  afterwards,  if  no  vacancy  has  been  de- 
clared.*" 

'The  elected  County  Treasurer  Is  a da  jure  officer  until  a forfeiture  of 
his  office  or  veoanoy  is  declared,  but  as  the  elected  County  Treasurer 
has  not  been  Inducted  into  offloe  the  old  Treasurer  will  hold  over  until 
e successor  le  both  elected  and  qualified.  In  tilts  oase  the  statute 
i eo#  12130.  expressly  provides  the  eounty  Treasurer  shall  hold  "For  a 
tern  of  four  years  and  until  his  successor  is  ©looted  end  qualified 
unless  sooner  removed  from  office”.  A successor  was  olactad  to  the 
present  incumbent  but  he  inas  not  qualified  nor  been  Inducted  Into  office. 

But  if  the  statute  shove  quoted  did  not  provide  for  the  Treasurer  holding 
until  successor  la  elected  and  qualified  he  would  so  hold  under  ; ©c.  6 of 
Article  14  of  issourl  Constitution  which  provides.  "In  the  absence  of  any 
contrary  roviaion,  all  of fleers  now  or  hereafter  elec  ed  or  a pointed 
shall  hold  off lea  during  their  official  tarn,  and  until  thalr  successor 
shall  ba  duly  dec  lad  or  appointed  and  qualified.” 

State  ex  inf.  .row  A tty.  <im u v.  Smith  152  o. 1.0.517. 


Very  Kaepeetfully. 


- dward  C.  Crow. 

Assistant  Attorney  ' oners 1. 


APPROVED* 


Attorney  iTsneralT 
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Aot  relating  to  transportation  of  persons  and  property  by  motor 
vehicle;  penalty  for  violation  thereof,  l 
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Mon,  Geo.  3.  JPadget 
Prosecuting  Attorney 
Daviess  County 
Gallatin,  ili  « ouri 


'•> ear  ;iir : 


This  dap<ortnent  is  in  receipt  of  your  letter  of 
.Time  19th  in  which  you  request  an  opinion  aa  to  the  follow- 
ing state  of  facts* 

‘‘A  party  hare,  who  advises  me  th  t he 
has  obtained  hi  a pars  it  to  operate  a 
Truck; , or  Trucks,  cane  to  me  today  co?a- 
plaiaing  that  othar  parties,  and  eo- 
pool  ally  one  whose  wme  he  mentioned, 
was  oper  ting  a truck  of  1\>n  capacity, 
with  no  other  permit  than  si  ply  hi a 
license-tags. 

He  says  that  in  addition  to  other 
hauling  in  anti  out  of  Gallatin,  Mo,  this 
party  haul  a to  t. Joseph  and  to  X n a 
01 ty,  in  his  Truck,  stock  from  faros 
around  here,  anti  then  w ile  in  the  city 
ho  loads  up,  some-times  with  feed  or 
flour  or  both  and  aoae-time©  he  loads 
up  with  groceries,  which  feed,  flour  rind 
groceries  he  brings  to  o Hat  in,  ho.  in 
his  Truck,  and  delivers'  the  same  to 
merchants  of  Gallatin.*  a * 

Sill  you  k ndly  fully  en Lighten  me  on 
this  complicated  law,  and  suggest  to  rae 
just  how  l should  proceed  in  case  1«$®1 
•oaplilnt  of  such  kind  is  made  by  some 
one.-  * ** 


Hon.  tteo.  9.  Paiget 
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foot Ion  53 08  uau&  of  Mo*  1931,  p.  307,  provides  In 
part  a a follows 3 

“It  is  hereby  lieolared  unlairful  fox 
any  ao tor  carrier to  operate  or  furnish 
service  as  a «owqb  carrier  within 
this  state  without  first  h vlag  obtained 
from  the  commission  a certificate  declar- 
ing that  public  convenience  and  necessity 
will  be  promoted  by  such  operation.*  * * * 

jeotlon  5371  I*ow*  of  Mo*  1931,  p*  310  provides  In 
part  an  follows: 

■‘It  Is  hereby  declared  unlawful  for  any 
oontr  ct  hauler  except  as  provided  In 
seo t Ion  5365  of  this  act  to  ©pax  te  or 
furnish  transportation  fox  persons  or 
property,  or  both,  for  hire  over  the 
highways  of  this  at  te,  without  first 
have  (having)  obtained  froi:  the  commission 
a contract  haulers  perrslt.*  • •• 

Section  5375  haws  of  Mo.  1931,  p.  314,  provides 
as  follows 1 

*P  enaltlee-rals  demeanor.— iSvery  owner, 
officer,  gent,  or  employee  of  any  motor 
carrier,  contract  hauler,  and  every  other 
paeon,  who  violates  or  falls  to  comply  with 
or  who  procures,  bids  or  abets  In  the 
violation  of  any  provision  of  this  act, 
or  who  falls  to  o 'ey,  observe  ox  comply 
with  my  order,  decision,  rule  or  regul  tlon, 
direction,  demand  ox  re  ulr ament  of  the 
commission,  nd  who  procures,  aids  or  a ,eta 
any  corpor  tlon  or  person  in  his  failure 
to  obey,  observe  or  eornply  with  any  uoh 
order,  dec  1 Ion,  rule,  direction,  demand 
or  regulation  thereof  shall  be  guilty  of 
a misdemeanor  and  cunish  ble  by  a fine 
not  exceeding  one  thousand  doX  Lears  or  by 
l;;pr lsonme.it  In  the  oounty  jail  not  ex- 
ceeding one  year,  or  by  both  such  fine  and 
Imprisonment.  * 


Hon.  tteo.  B.  Padget 
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motion  Laws  of  Ntsscwrft  1931,  p.  304,  provides 

In  part  as  follows t 

*(bj  The  tern  'Motor  c:jrxi>  r* * * • 
o '.rating,  any  saoto r vehicle  * * 
upon  any  public  highway  fox  the  trans- 
port at  Ion  of  persons  or  property  or 
both  * “for  hire  as  a common  o rrlex,*** 

(c)  The  term  'contr  ct  hauler*  * " * 
naans  any  pur  eon  ■••engaged  as  his 
principal  business  In  the  transportation 
for  oowpensa  loa’  • ’of  ? r ons  and/or 
property  for  a pjrttculax  per son*  • • 
to  or  fron  a particular  place  * • under 
apodal”  * * agree  .ent  • *and  not  opf.  rat- 
ing as  a coianon  carrier*  • • * 

Therefore,  It  is  the  o inlon  of  this  department,  thrt 
whethe  r a person  be  operating  a motor  vehicle  as  a 'motor 
carrier'  within  th<-  meaning  of  the  law  as  above*  so t out, 
or  whether  a person  be  operating  a motor  vehicle  ae  a 
•contract  hauler*  within  the  meaning  of  the  lav  as  above 
set  out,  that  un.ee:  that  person  obtains  a p milt  from  the 
Pub  ic  Service  Oowaission  aa  provided  In  the  haws  of 
Mlsnourl,  1931,  p.  304  et  s*q,  th  t person  Is  guilty  of 
a misdeme  nor  and  punishable  by  a fine  not  exceeding 
1000.00,  or  by  istprl eonment  in  the  county  jail  not  ex- 
c.edl  g one  y ax,  or  by  both  such  fine  and  Imprisonment. 

However,  . -action  5330  hors  of  Uo.  1931,  p.  316, 
providee  in  port  os  follows: 

*"  • •provided,  the  provision  of  this 
act  shall  not  apply  to  trucks  of  one  foul 
one-half  ton  capacity  and  loss." 

Thu  construction  th  t the;  Public  Service  Cocmiesion 
has  placed  upon  the  above  provision  Is  th  t the  maximum 
weight  carrying  capacity  of  th*  truuk  and  not  the  uanuf  cturers 
rating  capacity  is  . the  test  as  to  whether  or  not  a truck 
Is  of  one  jxd  half  ton  capacity  or  less  ?ead  so  within  the 
provisions  of  faction  6 ,<  0 Laws  of  No*  1931. 


*4on,  Geo.  a.  Gadget. 
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Fto;3  the  facts  as  at  ted  in  your  letter  It 
would  3 ©era  thct  if  the  jrsiiiiTiuia  weight  carrying  capacity 
of  the  truck  is  one  and  a half  ton  then  and  in  th  t 
event  the  provisions  of  ,h  cfc  relating  to  the  tana- 
port  tlon  of  jar  sons  by  i*«tor  vehicle  on  public  hiKb- 
wayg  of  the  it  te  of  Missouri  as  found  in  Laws  of  o. 
1931,  p.  304,  are  apt  applicable. 


Tours  very  truly, 


JOKil  if.  HOW  'Ah,  JH. , 

Assist  at  Attorney  General. 


APPKQVT50S 


to — , — Li slims) 

Attorney  u<  nernl. 


JWHlMM 


TAXATION: 


Keal  estate  In  the  custody  of  guardian 
for  an  Insane  war  veteran  may  he  taxed 
for  state  and  local  pxirpo3es. 


r 
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honorable  Geo*  b*  Pad  get 
Prosecuting  Attorney 
v- alia  tin,  iiasourl 


Bear  »ir*  Padgett 

This  office  acknowledges  receipt  of  your 
letter  dated  June  27,  1933,  as  follows: 

"At  Pat  tons turg,  - o*,  in  tills  county 
lives  a man.  named  Albert  Blanklnshlp. 
he  lias  a brother,  an  ax-servlca  man, 
now  Insane  In  a government  hospital, 
and  lie  also  has  a other  in  the 
hospital  No*  2*  at  St*  Joseph  do* 

fhe  ex  service  brother  1ms  an  Income 
from  the  U,  S*  iovarnment,  and  this 
Albert  ulankinship  is  his  guardian, 
handling  his  money  as  It  comes  in, 
loaning  it,  on  real-ostate*  1 rather 
believe,  thou  h not  fully  informed, 
that  his  mother  in  No*  2.  also 
probably  Ms  some  kind  of  Income  from 
the  U*  3*  ''*ovemraent j Any  way  Albert 
-lank  In  ship.  Is  handling  army  for  the 
mother  and  brother  boh.  He  takes 
particular  pains  to  close  out  every 
one  he  gets  a chance  to,  where  there 
Is  an  opportunity  to  buy  It  In  at  a 
bargain , and  he  now  has  taken  over 
several  properties  In  the  town  of 
Pat tons burg,  renting  them,  and  these 
estates  are  fast  growing,  and  at  the 
saue  time  this  guardian,  Albert 
ulanklns  ip  contends  that  he  Is  not 
required  to  pay  any  taxes  of  any  kind 
on  either  the  ".osiey  on  hand,  nor  on 
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"A  cur-  tor  does  not  stand  in  the  name 
relation  to  the  estate  of  which  he  has 
charge  as  does  on  administrator.  In 
care  of  aii  Intestate's  estate  the  title 
to  the  personal  property, vests  In  the 
administrator  for  the  purposes  of 
administration  and  he  can  sue  and  defend 
as  such  in  ills  own  name  because  of  that 
title,  ut  in  the  case  of  an  Infant's 
estate  the  title  is  In  the  Infant  alone 
arid  not  In  the  curator.  In  such  case 
the  ev rat or  has  only  the  custody,  care 
and  management  of  Ms  ward's  estate. 

{lection  5397  K.  £.  1869;  buncan  v. 

6 rook,  49  .&o*  116)  It  Is  the  duty  of 
the  curator  to  represent  Me  ward  In  all 
legal  proceedings,  to  prosecute  and 
defend  for  him,  and  Is  entitled  to  so 
represent  Mm  In  any  suit  without  being 
especially  appointed  as  guardian  ad 
litem  unless  in  a particular  statutory 
proceeding  a different  requirement 
should  be  made.  ( Section  5398  8.  5. 

1889.)  but  In  all  cases  the  ward  Is 
the  part;;  and  the  curator  Is  the 
representative;  the  act  either  in 
suing  or  defending  is  the  act  of  the 
ward  by  his  curator” • 

The  Identical  question  submitted  by  you  was  passed 
on  in  the  case  of  ;:tafce  v.  .right,  140  So.  584,  by  the  .‘upreme  Court 
of  Mahan®.  The  applicable  provisions  of  the  federal  law  are  set 
out  in  the  op in ion, from  which  we  quote  the  followings 

*The  guardian  rests  hie  contention 
that  the  lends  are  not  subject  to 
taxation  on  the  provisions  of 
Beet  ions  454  and  618,  38  U.  CA, 

The  first  provides  that!  "The 
compensation  Insurance , and  main- 
tenance and  support  allowance 
payable  under  Torts  II,  III  and 
IV,  respectively , shall  not  lie 
asst  noble;  shall  not  be  subject 
to  the  claims  of  creditors  of 
any  person  to  whom  an  award  Is 
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any  of  the  real  properties  he  Caicos  over 
In  the  names  of  his  said  wards. 

If  he  should  go  on  Ion-'  snouh  at  the 
rate  he  Is  folitg  It  nay  bo  possible  for 
him  to  own  every  property  situate  In 
the  city  of  Pattons burg,  leaving  no 
person  to  pay  any  taxes  to  properties  In 
Pat  tans  burg. 

ho  has  not  bean  paying  any  city  taxes, 
nor  any  state,  county  or  township  tax. 

So  that  he  Is  en jo  Ing  all  the  enjoyment 
of  every  convenience  the  city,  county 
and  the  State  of- ord  him,  receiving  a 
percentage  for  looking  after  It,  with 
the  possibility  of  Inheriting  a portion 
of  It,  but  In  no  way  does  ae  expand  any 
thing  out  of  his  brothers  or  mothers 
money,  nor  the  profits  derived  from  It 
to  pay  their  proportionate  part  of  cl  ty, 
township,  county  or  State  expense  in 
return  for  the  privileges  he  enjoys. 

It  occurs  to  re  that  ought  not  to  be  the 
law,  and  I am  therefore  writing  for  your 
opinion  as  to  whether  this  money,  and 
the  properties  he  buys  with  It  and  rents 
out  for  profits.  Is  le^lly  Immune  from 
taxation.  If  you  do  not  fully  under- 
stand this  matter  X will  te  glad  to 
answer  questions  about  lt.n 

while  you  do  not  state  In  your  letter  we  assume 
the  title  to  the  real  estate  purchased  by  the  guardian  was 
taken  In  the  name  of  the  ward.  as  It  is  no  necessary  to  dis- 
cuss the  question  of  the  right  of  the  guardian  of  an  Insane 
person  to  uso  moneys  In  his  hands  for  the  purpose  of  Investment 
In  and  purchase  of  real  estate  for  the  purr- on  os  of  this  case, 
wo  assume  the  legal  right  of  the  guardian  to  make  the  Investments 
he  did  make. 


it  Is  Important  In  this  caso  to  determine  the 
relation  existing  between  the  guardian  or  the  curator  and  his 
ward  so  far  as  the  title  to  property  Is  concerned.  <o  find 
& very  clear  statement  of  the  genoral  principle  in  Judson  v. 
walker,  li>S  .*o.  155.  l*he  court  at  page  179  of  the  opinion 
stated! 


uonorablo  too.  t>.  Padget 
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-ado  under  Parts  XI,  III,  or  IV j and 
shall  bo  axe-pt  from  all  taxation, 
etc,  (Italics  supplied)  U5CA,  title 
3d,  oec.454,  page  217, 

the  Ovher  section  provides*  "No 
sum  payable  under  this  chapter  to  a 
veteran  or  hie  dependents,  or  to  his 
estate,  or  to  any  beneficiary  named 
under  Part  V of  this  chapter,  no 
adjusted  service  certificate,  and  no 
proceeds  of  any  loon  m/*dc  on  ouch 
certificate,  shall  be  subject  to 
attachment,  levy,  or  seizure  under 
any  legal  or  equ! table  process,  or 
to  Natl  onul  or  State  taxatl  on"  • 

(Italics  supplied)  U CA , title  58, 
page  276,  r>ec.  6 lb* 

(2)  It  Is  a v/ell-settled  rule  of 
statutory  interpretation,  that 
provisions  for  exemption  from  tax- 
ation mist  be  construed  strictlosiml 
juris,  end  claims  of  exemption  not 
clearly  el thin  the  Import  of  the 
language  of  tho  statute  mist  be 
rejected. (citing  cases). 

(5)  when  this  rule  of  interpretation 
Is  applied  to  the  quoted  sections  of 
the  statute.  It  is  clear  that  the 
exemption  applies  only  to  "compensation. 

Insurance  a;  a maintenance  and  support 
allowance",  "adjustment  certificates ", 
and  "sums  payable"  under  the  act  of 
Congress,  and  doea  not  extend  to 
privately  owned  property  purchased  with 
money  arising  from  such  sources,  and 
which  won  at  the  time  of  its  purchase 
within  the  jurisdiction  of  the  state 
and  subject  to  its  powers  of  taxation. 

(citing  cases)  "* 

The  caso  of  :>tat;e  ex  rel  Smith  v.  oard  of  Commissioners, 
294  P.  915,  involved  the  right  to  assess  property  belonging  to 
minor  children  of  a deceased  soldier,  the  property  being  purchased 
with  compensation  paid  by  the  united  states  uovercmont.  At 
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page  921  of  the  opinion  the  court  saysj 

"ITie  ;enoral  theory  of  tho  low  with 
reference  to  funds  and  property  In- 
tended for  Inors  to  that  both  title 
and  possession  ore  in  the  ward  while 
under  tho  charge  and  control  of  the 
guardian. 

"thlle  the  relation  between  guardian 
and  ward  Is  .hat  of  trustee  and  costui 
que  trust,  the  trust  Is  not  of  such 
character  as  to  rive  the  guardian  the 
legal  title  to  the  ward's  estate,  but 
the  title  re  mins  In  ‘ ho  ward,  and 
the  possession  of  the  guardian  Is  the 
ijoseesalon  or  the  ward".  28  C.J, 

1128. 

’’The  legal  title,  however,  is  in  the 
ward  rather  than  in  tho  guardian;  so 
that  upon  the  doath  of  the  guardian 
the  f\inds  of  the  ward  do  not  pass  to 
his  executor,  and  on  change  of 
guardians  no  transfer  of  title  takes 
place,  die  possess] on  is  doomed  the 
possession  of  the  ward."  12  H.C.L. 

1123. 

e conclude  that  the  intervention  of  a 
uardian  does  not  leave  the  pension  itunds 
still  In  tho  honds  of  the  ovommont  so 
that  they  are  still  "payable”  or  "due" 
the  ward  as  expressed  by  3 « USOA  set Ion 
454  so  as  to  exempt  them  fooan  assignment, 
execution,  and  taxes,  but,  when  paid  to 
the  {guardian,  the  title  ana  possession 
have  l oth  passed  from  tho  government, 
and  they  are  no  longer  "payable",  ana 
consequently  not  nntltled  to  any 
exemption  from  taxes  under  section  454.” 

1 

Along  the  sa  ic  line  of  reasoning  Is  uzan  v.  Cant  ley,  55  S.  W. 

(2nd)  711,  a decision  of  the  Kansas  lty  Court  of  Appeals,  where  at 
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page  712  of  the  opinion  it  is  colds 


"It  is  argued  that  the  money  shall 
not  be  subject  to  the  claims  of 
creditors,  and  since  there  can 
bo  no  assl  . nraont  or  garnisiunent  or 
other  proceeding  against  the 
beneficiary , therefore  the  relation* 
ship  of  debtor  and  creditor  cannot 
exist,  especially  where  the  bank 
takes  the  fund  with  knowledge  of  the 
source  thereof* 

This  contention  la  on  the  theory 
that  the  purpose  and  Intent  of  the 
legislation  in  behalf  of  veterans 
is  to  protect  the  ;oney  from  all 
claims,  except  the  United  States 
uovernmont , not  only  until  it 
comes  Into  tho  hands  of  the  bene- 
ficiary, ut  also  until  the  latter 
lias  hisEBolf  spent  It*  We  think 
this  is  not  the  correct  construction 
or  Interpretation  to  bo  placed  thoreon. 

In  our  view,  funds  tlius  arising  are 
not  thus  protected  after  they  have 
once  come  into  tho  Imndo  of  the 
beneficiary*  They  have  then  became 
his  absolute  property,  and  itavlng 
once  come  into  tils  hands  are  no 
longer  an  object  of  solicitude  or 
care  on  the  part  of  the  uovernmant  • 
tho  latter  la  careful  to  protect  tho 
fund  until  the  beneficiary  receives 
It,  tut  no  further*  This  seems  to 
be  clear  from  tile  use  and  subsequent 
reiteration  of  the  word  1 payable", 
bo  Ion  as  a fund  Is  'payable*  to  a 
era on  it  has  not  yet  reached  his  hands,  b 
but  when  it  has.  It  can  no  longer  be 
said  to  be  payable  to  him*  This  Is 
ome  out  by  the  plain  intent  of 
section  54,  p*  81,  of  the  a ove- 
mentloned  UhCA,  where.  In  protecting 
money  due  pensioners,  at tec  man t, 
levy,  or  seizure  of  such  funds  IS 
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prohibited.  It  ape aka  of  none/  'due 
or  to  become  due*  to  any  pens loner, 

* whe  her  the  same  remains  with  the 
Pension  Office,  or  any  officer  or 
agent  thereof,  or  is  in  course  of 
transmission  to  the  pensioner*. 

It  Is  not  exempt  after  it  is  paid 
to  the  pensioner1*, 

: oo  olso  martin  v,  Guilford  County,  138  S,  K, 

847. 


Tax  exemptions  are  construed  strongly  against 
those  claiming  such  exemptions.  *e  do  not  believe  It  was 
the  Intention  oi"  tho  Con  ress  to  exempt  from  taxation  the 
property  In  which  the  money  paid  to  war  veterans  was  invested 
particularly  where  such  prop  rty  ras  subject  to  taxation  at 
the  time  of  the  Investment.  The  exemption  from  taxation  non* 
t toned  In  the  aot  of  Congress  probably  referred  only  to 
exemptions  from  inheritance,  transfer  or  estate  tax,  because 
It  Is  gonorally  held  that  such  funds  are  maempt  from  such  taxes 

See  Estate  of  Harris  229  H.  #.  781. 

Gross  v.  Shaxe  of  -as  in  ton,  278  P.  414. 

Tax  Com- lesion  v.  Klfe,  162  K.  S.  390. 

In  RK:  Wtmzell's  Estate,  295  Pa,  419, 

*»e  therefore  are  of  the  opinion  '.hat  taxes  may 
be  properly  levied,  assessed  and  collected  against  tJ»  property 
described  In  jour  letter. 


Very  truly  yours. 


UlhoKHT  Lt^ti 

Assistant  attorney  General, 


AP  ROV'.Di 
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Attorney  General, 
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Fees  of  Sheriff  of  Macon  Co,  in  extradition  proceedings 
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September  13,  1333. 


Tour  Kxeellemey 
Governor  Guy  B.  Park, 
Executive  Office, 
Jefferson  City,  Mo. 


Dear  Governor: 


W-U 


Attention:  Hon.  Woodson  Cockrlll, 
Executive  Secretary. 


This  department  acknowledges  receipt  of  your  re- 
quest, handed  to  General  McKittriok,  for  an  opinion  in  regard 
to  the  fees  of  Hon.  B.R,  Williams,  Sheriff  of  Macon  County, 
Missouri  in  conveying  one  Clarence  Dowell  from  Leavenworth,  Kansas 
to  Macon,  Missouri. 

We  are  not  undertaking  to  pace  upon  the  legality 
of  the  fees  es  contained  in  the  attached  messenger*#  return,  as 
under  See.  3586,  R.S.  Mo.  1929  the  expenses  of  the  messenger  are 
ascertained  by  the  Governor,  and  shall,  upon  his  authorization, 
bs  paid  out  of  the  State  Treasury  (the  statute  will  be  quoted 
later  in  full).  Therefore,  the  burden  of  determining  whether  or 
not  the  fees  of  e messenger  are  fair  and  legal  devolves  entlrsly 
upon  the  Governor.  We  note,  however,  in  the  items  of  fees  of 
the  messenger,  that  being  a sheriff,  it  is  obvious  he  has  under- 
taken to  claim  feee  in  hie  official  capacity  rather  than  as  a 
messenger.  The  Governor  has  the  power  to  appoint  and  to  make  his 
agent  any  one  he  so  desires,  end  because  it  is  the  usual  practice 
to  appoint  the  sheriff  as  agent  and  messenger,  does  not  give  the 
sheriff  the  right  to  eharge  his  statutory  official  fees. 

Undar  see.  3567,  R.S.  Mo.  192V,  the  aame  being  as 

follows : 


"Whenever  the  governor  of  this  stats 
shall  demand  a fugitive  from  justice 
from  the  executive  of  another  state  or 
territory,  and  shall  have  received 
notiee  that  suoh  fugitive  will  be  sur- 
rendered, he  shall  issue  his  warrant, 
under  the  seal  of  the  state,  to  some 
messenger,  commanding  him  to  receive 
such  fugitive  and  convey  him  to  the 
sheriff  of  the  county  in  which  the  of- 
fense was  committed,  or  is  by  law 
cognizable.* 
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It  Till  1m  noted  that  the  phrase  "to  some  messenger"  la  the  sole 
person  under  the  command  of  the  Governor  to  receive  the  fugitive 
end  convey  him  to  the  sheriff  of  the  county  in  which  the  offense 
was  committed.  The  statute  is  silent  as  to  any  guard  or  to  any 
additional  assistant  that  the  messenger  might  take  upon  himself 
to  include. 

Under  seo.  3588,  mentioned  above,  if  the  messenger  should 
demand  or  should  be  In  need  of  a guard  or  any  other  unusual  ex- 
pense which  he  anticipates  ha  might  incur  in  conveying  the  pris- 
oner, the  matter  should  first  he  taken  up  with  the  Governor  and 
he  should  have  the  Governor's  approval  or  sanction,  or  he  should 
be  able  to  convince  the  Governor  that  the  item  in  question  wee 
essential* 

As  to  the  other  items  in  the  messenger's  return,  we  note 
nothing  unusual  and  the  same  appears  to  be  legitimate  expense. 
However,  as  stated  above,  the  allowanee  of  all  the  items  le 
wholly  within  the  discretion  of  the  Governor. 

Thin  department  has  heretofore  rendered  an  opinien  to 
Hon.  Welter  G.  Stillwell,  Prosecuting  Attorney,  Hannibal,  Missouri, 
ore  Question  of  which  related  to  the  fees  of  a messenger,  and  the 
same  is  being  incorporated  and  made  a part  of  this  opinion.  The 
said  opinion  follows: 

* "Paragraph  4 of  your  latter  is  as 
follows:  *In  extradition  proceedings 
if  the  sheriff  is  appointed  messenger 
of  the  State  of  Missouri,  is  he  en- 
titled to  any  compensation  other  than 
actual  and  necessary  expenses  in  re- 
turning the  prisoner  to  his  county?*" 

Under  Sec.  3568,  ft. 3.  Mo.  1929,  expenses  of  the  messenger 
are  always  within  the  discretion  of  the  Governor  of  the  State, 
said  aeetlon  being  as  follows: 

^The  expenses  which  may  accrue  under 
the  last  section,  being  first  ascer- 
tained to  the  satisfaction  of  the 
governor,  shall,  on  hi a certificate, 
be  allowed  and  paid  out  of  the  state 
treasury,  as  other  demands  against 
the  state.4 

This  section  does  not  make  it  mandatory  on  the  sheriff  to 
be  the  messenger . The  Governor  could  appoint  any  other  person  he 
desired;  therefore,  the  various  fees  which  the  sheriff  in  his 
official  capacity  might  claim  are  not  applicable.  In  the  case  of 


Ion.  Guy  9.  Park 


Sept.  13,  1933 


St«t*  ax  rel  v*  Allan,  180  Mo.  *7,  the  Court  said: 

*0nder  the  statute  quoted  (See.  2744 
R.S.  Mo.  1899)  the  duty  of  determining 
the  question  of  the  compensation  end 
expenses  of  suoh  messenger  Is  Tested 
solely  la  the  Governor  and  he  Is  the 
heed  of  a eoordlnate  branch  of  the 
government,  and  all  his  sets  as  sueh 
are  In  that  eapaelty;  henee,  he  cannot 
he  Interfered  with  In  the  dlseharge  of 
his  duties  by  the  courts.* 

In  making  out  the  expenses  incurred  by  the  sheriff  as 
messenger,  It  is  the  opinion  of  this  department  that  he  should 
Include  the  number  of  miles  traveled,  claiming  said  mileage,  the 
expenses  of  the  prisoner,  his  own  expenses,  the  number  of  miles  by 
rail,  and  any  other  legitimate  expenses  and  faaa  which  the  con- 
science of  the  sheriff  or  messenger  might  prompt  him  to  include. 

In  the  last  analysla,  it  will  not  utter  whet  the  sheriff  or 
messenger  wishes  to  charge,  but  it  will  be  wholly  within  the  dis- 
cretion of  the  Governor  as  to  what  amount  he  shell  receive.'" 

It  ia  the  opinion  of  this  department  that  the  matter  of 
fees  of  messengers  is  wholly  within  the  discretion  of  the  Governor 
and  thla  department,  under  statutes  and  the  decision  above 
quoted,  oould  not  usurp  or  infringe  on  that  power  by  fixing  the 
fees;  therefore,  we  are  only  making  advisory  suggest ions. 


Respectfully  submitted. 


OLLIVKR  W.  NOLHI, 
Assistant  Attorney  General 
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Attomey  General 
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EXTRADITION* 


SUFFICIENCY  OF  AN  INFORM!  TICK 


Your  request  for  on  dp  ini  on  dated  September  28th  was  in  words 
and  figures  os  follows* 


n.'lease  advise  no  in  ox  trail  ticsi  miters,  Mother 
or  not  on  Information  sworn  to  by  s Prosecuting 
Attorney  is  sufficient  to  support  the  decani  for 
the  fugitive*" 


The  United  States  Constitution  provides  at  Clause  2, 
Article  IV  on  follows* 


"A  person  charged  is  any  state  with  treason, 
felony,  or  other  arise,  who  shall  flee  from 
Justice,  and  be  found  in  soother  state,  shall 
on  demand  of  the  executive  authority  of  the 
state  fran  which  he  fled,  be  delivered  up  to 
be  removed  to  the  state  having  Jurisdiction 
Of  the  crime*  " 


"whenever  the  executive  authority  of  any  State 
or  territory  demands  any  person  os  a fugitive 
free*  Justice,  of  the  executive  authority  of  any 
State  or  Territory  to  which  such  person  has  fled 
and  produces  a copy  of  an  indictment  found  or  an 
of  Pidavit  mode  before  a magistrate  of  any  State 
or  Territoiy,  charging  the  parson  demoded  with 
having  caemitted  treason,  felony,  or  other  crime 
certified  as  authentic  by  the  governor  or  chief 
magistrate  of  the  State  or  territory  from  whence 
the  person  so  charged  has  fled,  it  shall  be  the 
duty  of  the  executive  authority  of  the  State  or 
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Territory  to  wh.loh  suoh  person  hu  fled  to  oauae 
him  to  bo  arrested  and  aooured,  and  to  oause  not loo 
of  tho  arrest  to  bs  given  to  the  executive  author- 
ity neking  auoh  donend,  or  to  the  agent  of  auafa 
authority  appointed  to  receive  the  fugitive,  and 
to  cause  tile  fugitive  to  be  delivered  to  Oueh  agent 
Aon  lie  shall  appear.  If  no  auoh  agent  appears 
within  six  oonths  from  the  tine  of  the  arrest, 
the  prisoner  nay  be  discharged.  All  costs  or  ex- 
penses incurred  In  tho  apprehending,  securing,  end 
tranmuittlng  such  fugitive  to  the  State  or  Territory 
asking  such  demand,  shall  be  paid  by  such  state  or 
Territory. " 

Tour  question  briefly  can  be  stated  thuai  where  a Prosecuting 
Attorney  makes  an  affidavit  upon  his  Inf  arms 'ion  and  belief  that  treason, 
felony,  or  other  crime  has  be<n  oan  itted  by  a named  defendant,  la  the 
said  information  comply  in. . with  the  federal  ted#  above  sat  oat,  which 
requires  "an  affidavit  made  before  a magistrate  • • * charging  the  person 
demanded  with  having  oaerdtted  treason,  fslcny,  or  other  crime  • • • ”t 

la  the  case  of  2x  Parte  Part  { aiyland  1804)  68  F*  849,  1 find 
that  the  court  held  an  lnfofwmtion  of  a iToseoutlag  Attorney  not  sufficient 
to  support  an  extradition  under  the  federal  oode,  for  the  reason  that  the 
information  did  not  rise  to  the  dignity  of  an  indictment  and  the  court  soldi 

“no  do  not  oenaider  this  a oosp lienee  with  the 
Act  of  Congress,  which  we  think  requires  the  copy 
of  an  lndietaunt  found  by  a rand  Jury,  and  not 
the  copy  of  m information  filed  ly  the  attorney 
for  the  State.  * * • To  authorise  the  removal  of 
a eltissn  of  Maryland  to  the  State  of  Washington 
for  trial  on  a oharge  of  crime,  sqapfch.uy;  More 
than  the  oath  of  a party  unfamiliar  wiiVthe  facte 

«SET  h 3ET5T 

«sr  nr  — 

^ TKeTaw.  “’foTSU- aBrnKHw wOTd*OTe5Ielrre- 
sponslble"" and  designing  parties  to  make  falsa 
chargee  with  impunity  Sfjalnst  those  who  nay  be  the 
subjects  of  their  asxtlty,  and  permit  them,  after 
thqjr  have  oaused  public  officials  to  believe  their 
representations,  to  secure  the  arrest,  imprisonment, 
and  rwaovwl  of  innocent  persona  cn  papers  regular 

*nd  *******  111 
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Again  in  £x  arte  'orran  (t>*C*  Arkansas  1883)  80  >'•  208, 
l*e*  507  the  oourt  held  that  the  affldcvtt  In  that  out  «u  not  uffioiait 
because  It  was  founded  on  belief  or  information  end  the  oourt  eaidf 


"the  Aet  of  Congress  provide*  for  a net  hod  that  is 
eumary  in  its  effect  end  it  suet  therefor  be  strict- 
ly ooaplied  with*  * * * In  the  affidavit  In  thie 
oaae  the  affiant  eeya  *that  he  haa  reason  to  be- 
lieve end  doee  believe  from  information  received, 
that  one  frank  ’organ  did  ocESait  the  oriae  of 


willful  murder1*  Thie  la  a o or^e  upon  suspicion, 
and  the  oonstl  tat  .loir  of"the  Jnltad  ffcaEes  snd  'the 
congress  ere  not  aetlsTIsU  with  such  a 
VS?  VBMnT  SElon'SeCe  TTSiTTZiTt. 
does  not  warrant  the  arrest  of  a party 
that  raay  be  s«nt  free  a stats  where  he  rasy  be  found 
to  another,  and  it  ey  be  e distant  state*  ill 
legal  intendments  in  a case  of  this  kind  are  to 
avail  the  prisoner**  (Jndereeorin,;  ours) 


In  the  oa mm  of  Ex  Parte  Sash,  44  F*(2d)  408,  (Arkansas  1050) 
the  mistrial  federal  Court  held  that  an  Information  of  a Proaseutlag 
Attorney  is  sufficient  if  it  ohargee  the  orixm  under  the  law  of  the 
detnandin  state,  and  saidi 


"Under  the  doc- alone  jf  tho  Upreiae  -ourt  jf  the 
JallteH  'JtaCes'  I'rtHjngtrairy , md  , ha  Intor- 

j -tt-.o  j.  radltlcn  Aot  of  Congress*  the  rfest'c  Tew"*** 

■,iueT~  b&  Uv' oou-.T~ fiTr"  Y"c  yur-c  so  af 

oi'-’VoUri, . tli.i  obJeOkTof  l'"-  c •agitational  pro- 

TZ&n Saar*  ~ 

fhe  state  and  federal  Courte  are  bound  «y  the  ooustruotion  of 
the  constitution  and  : ederal  Extradition  lews  as  adopted  by  the  United 
Stetea  Supreme  court*  The  deeieions  of  the  courts  of  different  states 
vary  on  the  question  presented  in  this  brief*  It  is  to  be  noted  that 
the  deoislons  of  the  federal  Cietrlot  courts  as  above  set  cut  also  vary 
an  the  question  presented  in  this  brief,  far  In  the  'art  end  Morgan  oases 
an  information  was  held  not  sufficient  while  in  the  Nash  oase  it  was  held 
suffloient  to  support  the  extradition  In  as  much  as  It  wee  sufficient  to 
charge  the  crime  properly  in  the  demanding  state*  la  the  case  of  In  Re 
Strauss  (1906)  187  !*£•  334,  85  S*Ct*  53C,  the  Jnited  States  --up roue 
Court  saidt 


" rider  the  ocnetitution  each  state  was  left  with  full 
oontrol  of  its  erinlaal  procedure*  *io  one  oould 
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have  anticipated  what  ohuti;si  any  state  could  rake 
therein*  and  doubtless  the  word  'barged * was  used 
In  Its  broad  signification*  to  cover  a my  proceed- 
ing which  a state  might  see  fit  to  adopt  by  which 
a formal  accusation  was  made  against  an  alleged 
criminal*  • • • It  ray  be  true  ae  couneel  urge* 
that  persona  ere  sonatinas  wrongfully  extradited! 

• e e that  a creditor  nay  wantonly  swear  to  an 
affidavit  charging:  a debtor  with  obtaining  goods 
ly  false  pretenses*  ut  It  is  also  true  that  a 
prosecuting  officer  may  either  wantonly  or  ig- 
norantly fils  an  information  charging  a like 
offense*  ut  who  would  doubt  that  aa  inform -ion* 
where  that  is  tKe  statutory  'pleading  for  .xirpoae* 

^rmirr^T^mTis^  t/jSaifr  e*^uifSr 

^ToTTpSsSimriUe  as  ozzrsznSt  u ssan 

against"*  (Ubdereoorlng  ours) 

Again  In  i'ieree  ▼*  CrescQr*  210  •&*  5 7*  88  6*Ct*  714*  our 
Supreme  Court  soldi 

■ Jut  the  Cone  t itu  tian  does  not  require  as  an  in- 
dispensable prerequisite  to  interstate  extradition 
that  there  should  be  a good  indictment,  or  even 
an  indictment  of  any  kin.i.  It  requires  nobility, 
more  then  e oherge  of  crime***  ( ndereeorlng  ours) 

Thus  we  see  that  the  United  State#  Kuprsam  Court  upholds 
the  logio  end  hoi  din  r in  the  Nash  decision  above  set  out*  The  ieroe 
oaee  holds  that  the  United  tates  Constitution  requires  nothing  nore 
than  the  af  idavit  sworn  before  a magistrate  charge  a crime*  and  the 
Strauss  case  went  far  enough  while  considering  both  the  united  States 
Constitution  aid  lederal  Aat  above  set  out  to  ask  the  question*  "jut 
who  would  doubt  that  an  information*  where  that  is  the  statutory  plead- 
ing for  purposes  of  trial*  is  sufficient  to  justify  extradition"? 

It  follows  as  the  opinion  of  t is  office  that  an  information  of 
a Prosecuting  Attorney  whan  properly  o barging  a crime  under  the  lews  of 
the  deraandiiig  state*  It  is  sufficient  to  support  on  extradition  of  e 
fugitive  from  an  asylvKi  state  under  the  provisions  of  the  f ederal  Consti- 
tution and  Code*  The  eenac  of  suoh  a ruling  Is  apparent*  ender  the 
. oderal  lonatitution  the  states  have  bed  left  with  full  oontrol  of  their 
erlminal  procedure*  Take  ..soansin  for  an  example*  In  ieoonaln  in 
Original  oases  the  only  i odedure  Imam  under  its  constitution  and  laws 
is  a trial  upon  the  information  of  the  roeoouting  Attorney*  fugitives  from 
Wisconsin  ere  neoesserily  atrested  an  extradition  papers  supported  ly  inform 
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tiun,  and  It  la  not,  reasonable  to  believe  that  nwr  United  State*  .up rare 
Court  will  toll  the  people  of  iU.  aconsixt  that  they  mot  ohange  their 
funder;  entei  loo  end  their  crininal  .irocedur*  before  they  era:  hove  the 
right  to  a re  tun  of  fugitives  for  trial  for  crimes  ocrritted  In  isoonsin* 

'.«*  recognise  that  a oopy  of  on  affidavit  of  a proaeewting  wit- 
ness node  before  a na.;i  strata  rinen  Missouri  is  4m  dnaandlng  s -ate  la  to 
be  preferred  fron  4m  'rcsocutlr:  Attorney  to  a copy  of  hla  information 
oharging  4m  orlne*  for  4m  former  method  hat  newer  been  questioned  by 
any  state  In  the  union  as  not  a earn; llano#  with  the  Federal  constitution 
encode*  •*#  are  asn*r>  that  the  fuprnne  Court  of  several  statu  have  held 
the  opposite  to  the  holding  of  this  opinion*  r.d  roftiaed  to  dignify  an 
infovnation  in  natters  of  extradition*  .«  think  aa  a ratter  of  policy 
your  offloo  should  as  a general  rule  continue  to  require  -he  af ridavit 
of  the  proseoutin,-  witness  rather  than  the  infonaatien  of  the  Missouri 
roeeoutin  ; Attorney*  es  no  doubt  by  the  preaact  policy  iissouri  cteeeso-  ■ 
gars  are  avoiding  unnecessary  delay  and  expense  in  siqrka  states  while 
laessongcrs  from  other  states  are  tricing  tine  to  debate  the  legality  of 
an  inform cion*  Tour  present  policy  is  expedient* 


BaspMtfbUy  subnitted. 


*w*  oroi  mvnats. 

. Moisten  c Attorney  Jsneral, 


APrHOVXDt 

V ^ lttHoF" 
Attorney  General 


.’fOGtSW 
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December  5,  193?. 


Governor  Guy  B.  ^ark 
Jefferson  City,  Missouri 


Dear  Governor  Park: 


I have  received  your  communication  requesting  an  opinion 
as  to  the  constitutionality  of  Senate  Bill  Ho.  51. 


The  Buxeme  Court  of  the  United  States  in  the  case  of 
State  of  Rhode  Island  vs.  Calmer,  40  £up.  Ct.  Rep.  486 
said: 


"The  first  section  of  the  Amend- 
ment (18th)  - the  one  embodying 
the  prohibition  - is  operative 
throughout  the  entire  territorial 
limits  of  the  Cnitea  States,  binds 
all  legislative  bodies,  courts, 
public  officers  no  individuals 
within  those  limits,  ana  of  its 
own  force  invalidates  every  legis- 
lative act,  ‘."he t her  by  congress, 
by  state  legislature,  or  by  a ter- 
ritorial assembly,  which  author- 
izes or  sanctions  v.h^  t the  sections 
, prohibit I." 

/ 

In  view  of  the  foregoing  ruling,  if  the  bill  is  signed 
ana  becomes  a la-  rior  to  the  repeal  of  the  18th  amendment, 
it  would  son t ion  that  which  the  18tn  amendment  prohibits, 
and  therefore  woulc  be  invalid. 


If  the  bill  is  signed  after  the  repeal  of  the  16th  amend- 
ment becomes  effective,  it  would  be  a valid  lay.  The 
syllabus  in  the  case  of  State  ex  rel  vs.  Becker,  45  S.  w . 
(£a)  533,  is  as  follows: 

MBill  redistricting  state  into 
congressional  districts  that  was 
vetoed  by  Governor  was  not  a 'legis- 
lative act'  * * * because  it  lacked 
the  concurrance  of  the  Governor, 
who  was  part  of  the  law  making  power 
of  the  state." 
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Ihe  passing  of  Senate  Bill  %>.  51  by  the  Senate  ana  the 
House  of  Representatives  dia  not  give  it  any  legal  effect, 
ana  it  cannot  become  a "legislative  act"  until  signed  bv 
the  Governor,  ana  if  signed  subsequent  to  the  repeal  of 
the  18th  amendment,  it  would  not  be  in  violation  of  any 
provision  of  the  Constitution  of  Missouri  or  of  the  United 
States . 


Yours  respectfully. 


Roy  HcKittrick 
Attorney  General 


EXTRADITION: 

V 


A person  parolee,  .ora  one  state  ana  parole 
thereafter  revoked,  is  a fugitive  from 
justice  within  the  purview  of  the  extradition 

laws . 


■n 

/■^  i 

December  6,  1933* 


FILED 

/ O 


Hon.  Guy  B.  Park, 
Governor  of  Missouri, 
State  Capitol, 
Jefferson  City,  Mo. 


Dear  Sir; 


Attention:  Mr.  vfoodson  Cockrell 


This  department  is  In  receipt  of  your  request  for  an 
opinion  on  the  following  state  of  facts: 

"A  was  paroled  from  the  state  penitentiary 
of  Illinois  to  a resident  of  the  State  of 
Missouri.  While  in  the  State  of  Missouri, 
the  State  of  Illinois  revoked  this  parols. 

Is  A a fugitive  from  justice  within  the 
purview  of  the  extradition  laws?** 


1. 

A person  who  has  been  paroled  by  one  state 
and'  "whose  parols  is  thereafter  revoked  is 
a fugitive  from  justice  within  l:lie  purvTew 
of  tne  extradiTl on  laws. 

The  general  rule  of  law  with  reference  to  this  question 
is  Y*ell  stated  in  the  case  of  Ex  Parte  Welnhause,  216  S.W.  548, 
l.c.  549: 

"The  Constitution  of  the  United  States  (Clause  2, 
Sec.  2,  of  article  4)  provides  that  every  per- 
son charged  with  a felony  or  other  crime  'who 
shall  flee  from  justice,  and  be  found  in  another 
state,  shall,  on  demand  of  the  executive  authority 
of  the  state  from  which  he  fled'  be  delivered, 
etc.  The  Federal  statute  (Section  5278  H.3. 

(U.S.  Comp.  St.  Sec.  10126)  provides  for  the 
delivery  of  'any  person  as  a fugitive  from 
justice'.  It  will  be  noticed  that  in  the  Con- 
stitution the  expression  is  any  person  'who  shall 
flee  from  justice',  while  in  the  statute  it  is 
'any  person  as  a f ugl t i ye  from  justice*.  But 
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the  meaning  is  the  same.  SitLer  to  flee 
or  be  a fugitive  would  ordinarily  mean 
that  the  accused  had  run  away  to  avoid 
prosecution.  But  it  seems  not  to  have 
been  Interpreted  that  way.  So  that,  though 
one  had  no  thought  of  an  escape  or  of  avoid- 
ing a prosecution,  if  he  be  found  in  a state 
other  than  the  one  in  which  he  committed 
the  offense  charged,  he  may  be  extradited 
under  either  the  wording  of  the  statute  or 
the  Constitution.  Roberts  v.  Reilly,  116 
U.S.  80,  6 Sup.  Ct.  291,  29  L.  2d.  544;  In  the 
the  Matter  of  Voorhees,  32  N.J.  Law,  141.” 

in  the  case  of  State  ex  rel.  Gaines,  Agent,  v.  ivesthuos, 

Judge,  et  al  (Supreme  Court  of  Ho.),  2 S.W.  (2d)  612,  l.c.  613, 

the  Court  held  that  the  motive  in  leaving  the  demanding  state 

had  no  bearing  on  the  Question  of  whether  or  not  a person  was  a 

fugitive  from  justice.  The  Court  said; 

"Peti t loner* s motive  in  leaving  demanding 
state,  if  he  did  so,  had  no  bearing  on 
question  whether  he  was  fugitive  from 
justioe.  That  petitioner  was  fugitive 
from  justice  was  shown  prlma  fade  by 
rendition  warrant,  and  he  had  burden  of 
proving  that  he  was  not  in  demanding 
state  at  time  of  commission  of  alleged 
crime." 

I 

This  holding  of  the  Supreme  Court  of  Missouri  is  amplified 
in  the  case  of  People  ex  rel.  Leach  v.  Baldwin,  174  N.3.  51,  In 
which  the  Court  said: 


" .hat  constitutes  one  a fugitive  from 
justice  has  also  been  frequently  consid- 
ered. In  Appleyard  v.  Massachusetts,  203 
U.S.  222,  27  S.  Ct.  122,  123,  51  L.  Ed. 

161,  7 Ann.  Cas.  1073,  and  in  Blddinger 
v.  Commissioners  of  Police,  245  U.S.  128, 

36  S.  Ct.  41,  62  L.  2d.  193,  it  was  held 
that  *a  person  charged  by  indictment  or  by 
affidavit  before  a magistrate  with  the 
commission  within  a state  of  a crime  cov- 
ered by  its  laws,  and  who,  after  the  date 
of  the  commission  of  such  crime, leaves  the 
state— no  matter  for  what  purpose  or  with 
what  motive,  nor  under  what  belief— becomes, 
from  the  time  of  such  leaving,  and  within 
the  meaning  of  the  Constitution  and  the  laws 
of  the  United  states,  a fugitive  from  justice, 
and  if  found  In  another  state,  must  be  de- 
livered up  by  the  governor  of  such  state  to 
the  state  whose  laws  are  alleged  to  have  been 
violated,  on  the  production  of  such  indict- 
ment or  affidavit,  certified  as  authentic 
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by  the  governor  of  the  state  from  which 
the  accused  departed.  Such  is  the  command 
of  the  supreme  law  of  the  land,  which  may 
not  be  disregarded  by  any  state*  ***" 

The  case  of  Albright  v.  Clinger  (Supreme  Court  of  Mo. 
1921),  234  S.W.  57,  while  dealing  with  the  question  of  one  who 
violated  his  parole  while  in  the  State  of  Ohio  and  then  fled  to 
the  State  of  Missouri,  nevertheless,  presents  propositions  of 
law  which  are  applicable  to  the  facts  here  under  consideration. 

The  Court  said: 

'’One  who  is  shown  to  have  committed  a crime 
in  one  state,  and  when  sought  for  to  be 
subjected  to  criminal  process,  is  found  in 
another  state,  is,  under  the  rulings  of  the 
Supreme  Court  of  the  United  States,  a fugi- 
tive from  justice.  Zx  parte  Reggel,  114 
U.Sw  642,  5 Sup.  Ct.  1148,  29  L.  3d.  250; 

Roberts  v.  Reilly,  116  U.S.  80,  6 Sup.  ct. 

291,  29  L.  3d.  544.  This  showing  constituted 
a priiua  facie  proof  of  the  fact  that  he  was 
a fugitive.  In  re  Cook,  49  Fed.  833;  Hyatt 
v.  KT.Y. , 188  U.S.  691,  23  Sup.  Ct.  456,  47 
L.  Ed.  657;  Marbles  v.  Creecy,  215  U.S.  63, 

30  Sup.  Ct.  32,  54  L.  Ed.  92. 

The  last  two  contentions  under  consideration 
are  evidently  made  on  the  assumption  that 
the  relator’s  extradition  is  sought  for 
violating  a parole,  v.'hlle  this  may  be 
regarded  as  a moving  or  lismecTiat  e cause  of 
his  VxtracITtTon , It  is  not"  The  offense  for 
which  the  State'  o7~ oETo  demand  s~Tl s return . 

State  v.  Gertz,  1£X  Hawaii,  526.  _ffie  repeated 
statement  of  the  offense — i . e. , the  nonsupport 
of  minors— the  indictment  and  sentence,  and 
the  averments  contained  in  the  formal  appli- 
cation of  the  Governor  of  Ohio  for  the  requi- 
sition, leaves  no  doubt  as  to  the  grounds 
upon  which  relator’s  return  is  sought. 

444444444  4 44  4 

The  right  of  the  state  of  Ohio  to  the  relator’s 
return  was~5herefore  Tbased  upon~lihe  unsat’lsfied 
judgment  of ~ convl ct 1 on  against "him  which  en- 
tailed  fmprlsonment.  Upon  a showing "of" these 
facts  without  more,  the  issuance  of  the  requi- 
sition would  have  been  authorized,  and  the 
incident  that  he  was  at  large  physically,  instead 
of  being  in  durance  when  he  forfeited  his  right 
to  clemency,  was  a matter  with  which  the  Governor 
of  this  state  need  not  concern  himself.” 

In  the  case  of  Ex  Parte  Williams  (Criminal  Court  of  Appeals 
of  Oklahoma),  136  P.  597,  we  have  a case  exactly  in  point  with  the 
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proposition  now  here  before  us.  In  that  case  Williams  was  convicted 
for  the  crime  of  grand  larceny  in  the  State  of  Indiana  and  was 
sentenced  to  imprisonment  in  the  penitentiary  of  Indiana.  Before 
the  expiration  of  the  sentence,  Williams  was  paroled  and  removed 
from  the  State  of  Indiana  to  the  State  of  Oklahoma.  Later,  Williams 
was  declared  a delinquent  and  his  parole  was  revoked.  The  Governor 
of  Indiana  presented  requisition  papers  for  the  said  Williams  to 
the  Governor  of  Oklahoma,  which  were  honored  by  the  Governor.  The 
case  cane  before  the  Criminal  Court  of  Appeals  of  Oklahoma  by  peti- 
tion for  writ  of  habeas  corpus.  In  denying  the  petition,  the  Court 
said: 


"When  this  matter  was  presented  to  the 
Governor  of  Oklahoma,  he  properly  referred 
it  to  the  Attorney  General  for  legal  advloe. 

The  Attorney  General  advised  the  Governor 
that,  to  be  a fugitive  from  justice  under 
the  act  of  Congress,  it  is  not  necessary  that 
the  person  charged  with  having  left  the  state 
in  which  the  crime  was  alleged  to  have  been 
committed  did  so  for  the  purpose  of  avoiding 
a prosecution  anticipated  or  begun,  but  simply 
that,  having  within  a state  committed  a crime 
against  the  laws,  leaves  such  state,  and  when 
he  Is  sought  to  be  subjected  to  its  criminal 
process  to  answer  for  his  offense,  he  is  found 
within  the  territory  of  another  state.  In 
support  of  this  proposition,  the  Attorney  Gen- 
eral cited  the  following  authorities:  Ex  parte 
Dickson,  4 Ind.  T.  481,  69  S.W.  943;  Op.  Gov. 
Fairfield  (Me.)  24  Am.  Jur.  226;  State  v. 

Richter,  37  Minn.  436,  35  H.W.  9;  In  re  Voorhees, 
32  K.J.  Law,  141;  People  v.  Pinkerton,  17  Hun 
(N.Y.)  199;  Johnson  v.  Ammons  (Ohio)  7 Am.  Law 
Ree.  662;  hibler  v.  State,  43  Tex.  197;  Roberts 
v.  Reilly,  116  U.S.  60,  6 Sup.  Ct.  291,  29  L. 

Ed.  544;  In  re  Bruce  {C.C.)  132  Fed.  390;  In 
Re  Block  (D.C.)  87  Fed.  981;  in  re  White,  55 
Fed.  54,  5 C.C. A. 29;  Ex  parte  Brown  (D.C.) 

28  Fed.  653. 

We  are  of  the  opinion  that  the  advice  of  the 
Attorney  General  to  the  Governor  states  the  law 
correctly.  In  further  support  of  this  proposition, 
we  desire  to  cite  the  case  of  Drinkall  v.  Spiegell, 
68  Conn.  4*1,  36  Atl.  830,  36  L.R.A.  466.  In 
that  case  the  Supreme  Court  of  Connecticut  held 
that  a prisoner  who  violates  a parole,  and  goes 
into  another  state,  is  a fugitive  from  justice 
within  the  provisions  of  the  United  States  Con- 
stitution and  laws,  and  that  such  person  is 
subject  to  extradition. 

There  Is  but  one  question  in  this  case,  and  that 
is  the  legality  of  the  revocation  of  the  parole 
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of  petitioner;  but  this  is  a question 
for  the  courts  of  Indiana,  for  they 
alone  have  the  right  to  construe  their 
Constitution  and  laws.” 

In  view  of  the  foregoing,  it  is  the  opinion  of  this  depart- 
ment that  a person  convicted  of  a crime  in  one  state  and  paroled 
to  a person  in  the  State  of  Missouri  and  whose  parole  is  later 
revoked,  is  a fugitive  from  justice  within  the  meaning  of  the 
extradition  laws. 


Very  truly  yours, 


JOHN  W.  HOmTAN,  Jr. , 

Assistant  Attorney  General. 


APPBOVKD: 


w 'aemwitt,' 1 

Attorney  General 


JWH:AH 


OPINION  TO  STEPHEN  B.  HUNTER,  Director  of  Penal  Institutions 
regarding  authority  for  payment  of  premiums  on  bonds  of 
state  officials. 


\ 


a. 


February  1#  1933. 


Hon.  Stephen  B.  Hunter, 

Director  of  Penal  Institutions, 
Jefferson  City,  Missouri. 


Dear  Sir: 


I have  made  an  examination  of  the  statutes 
?«!z<ia^s0  appropriation  Bill  as  reported  in  the 
1931  Session  Acts  and  I find  no  authority  in  either 
place  for  payment  by  the  state  of  premiums  on  bonds 
given  by  state  officials  to  the  state. 


Very  truly  yours. 


ECC:AH 


E.  C.  CROW, 

Assistant  Attorney  General 


APPROVED : 


ROT  MCKITTRICK, 
Attorney  General 


PAROLES:  Right  of  commissioners  of  the  Department  of  Penal 

Institutions  to  approve  pr-role  and  grant  leg*.! 
discharge. __ - 


February  6,  1933 


Honorable  John  Thornberry 
Superintendent  Algo a Farme 
Jefferson  City,  Missouri 


De?r  Hr.  Thornberry: 

We  acknowledge  receipt  of  your  letter  dated 
February  4,  1933,  in  which  you  state  and  inquire  as  follows: 

"I  am  anxious  for  your  written  opinion  sb 
to  the  legality  of  the  approval  of  the  commis- 
sioners relating  to  paroles  from  this  institu- 
tion as  set  forth  in  3ection  8478,  Revised 
Statutes  of  Missouri  1929.  The  clause  I have 
reference  to  begins  with  the  11th.  line  in  the 

section  as  appeared  in  the  strtutes  " rnd 

with  the  approval  of  the  oomraiss loners  ( or 
governor)  they  shall  grant  paroles". 

lection  8316  Revised  Statutes  Missouri,  1929, 
establishes  what  is  known  as  the  "Department  of  Penal  Inst i tut  ions? 
which  department  shall  be  under  the  control  and  management  of  a 
commission  composed  of  five  members,  to  be  known  as  "Commissioners 
of  the  Department  of  Penal  Institutions". 

3ection  8467  Reyised  Statutes,  1929,  states  that 
the  Intermediate  Reformatory  for  young  men  shall  be  under  the 
management  of  the  department  of  penal  institutions. 

Beet ion  8470  provides  that  the  commissioners  of 
the  department  of  penal  institutions  shall  have  control  of  the 
intermediate  reformatory  for  young  men,  and  shall  make  necessary 
rules  among  other  things  for  the  rele- se  of  inmates  therein. 

Beet ion  8478  provides  that  parole  hearings  may  be 
given  to  all  such  inmates  by  a body  consisting  of  the  comaiss ioner 
of  pprolee  of  the  department  of  pen' 1 institutions,  the 
superintendent  of  the  intermediate  reformatory  and  the  attorney 
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general  of  Missouri  or  one  of  his  assistants  whom  the  attorney 
general  may  designate.  Such  board  raa.y  grant  parolee  with  the 
approval  of  the  oommieeionere  (or  governor),  the  commissioners 
referred  to  are  the  commissioners  of  the  department  of  penal 
institutions. 

Section  8 Article  5 of  the  Constitution  of  Missouri, 
provides  that  the  governor  shall  have  power  to  grant  reprieves, 
commutations  and  pardons  after  conviction  for  all  offenses 
except  treason  and  oases  of  impeachment.  There  is  no  question 
that  the  power  of  pardon  rests  exclusively  with  the  executive 
department  of  the  stete. 

State  v.  Schlose  25  Mo.  291, 

The  distinction  between  the  meanings  of  the  words 
pardon,  commutation  and  reprieve  is  stated  in  State  ex  rel 
Sottomly  v.  District  Court,  237  Pac.  525.  The  court  at  page 
527  and  528  of  the  opinion  saying: 

"Furthermore,  the  terms  "pardon",  "commutation,"  and 
"respite"  each  had  a well-understood  meaning  at  the 
time  our  Constitution  was  adopted,  and  no  one  of 
them  was  intended  to  comprehend  the  suspension  of 
the  execution  of  a judgment  as  that  phrase  is 
employed  in  sections  12078-12086.  A "pardon"  is 
an  aot  of  grace,  proceeding  from  the  power  intrusted 
with  the  execution  of  the  laws  which  exempts  the 
individual  on  whom  it  is  bestowed  from  the 
punishment  the  law  inflicts  for  a orlme  he  has 
committed  (United  States  v. Wilson, 7 Pet. 150, 

8 L.  5d.  640);  It  is  a remission  of  guilt  (3tate 
v. Lewis,  111  La. 693 ( 35  So.  816),  a forgiveness  of 
the  offense  (Cook  v.  Middlesex  County,  26  B.J.Law 
326;  Ex  parte  Powell,  73  Ala. 517,  49  Am.  Rep. 71). 
"Commutation"  is  a remission  of  a part  of  the 
punishment;  a substitution  of  a less  penalty  for 
the  one  originally  imposed  (Lee  v. Murphy, 22  Grat. 

(Va. ) 789,  12  Am.  Rep. 563;  Rich  v.Chrmberlaln,107 
Uloh.381,  65  N.W.235).  A "reprieve"  or  "respite" 
is  the  withholding  of  a sentence  for  an  interval 
of  time  (4  Blacks tone's  Commentaries,  394),  a 
postponement  of  execution  (Carnal  v. People,! 

Parker, Or. R. (N.Y)272),  a temporary  suspension  of 
execution  (Butler  v. State,  97  Ind.373)," 

The  distinction  between  a pardon  and  a parole  is  stated 
in  Board  of  Prison  Commissioners  v.  DeJAosa  163  S.  W.  183.  The 
court  of  appeals  of  Kentucky,  at  page  187  of  the  opinion  holding: 
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"It  is  manifest  that  the  Constitution  confers 
upon  the  Governor  alone  the  power  to  grant 
a pardon;  but  a parole  is  not  a pardon,  and 
there  is  no  provision  of  the  Constitution  de- 
claring the  Legislature  incompetent  to  confer 
upon  the  board  of  prison  commissioners 
authority  to  grant  paroles  to  prisoners  convicted 
under  the  Indeterminate  Sentence  Law,  whose 
punishment  is  fixed  by  the  law  and  sentence  of 
the  court.  There  is,  therefore,  nothing  in  its 
provisions  conferring  upon  the  board  the  power 
to  parole  convicts  of  that  class  that  violates 
section  77  of  the  Constitution." 

To  the  same  effect  is  People  v.  Hale,  323  Pacific, 148, 
153  (and  oases  cited). 

It  seems  not  to  have  been  questioned  in  this  state  that 
the  circuit  courts  have  the  right  to  parole  offenders  and  no 
reason  is  apparent  why  the  legislature  could  not  provide  for  the 
speoial  n&role  board  as  it  does  in  Seotion  8478,  and  further 
provide  for  its  approval  by  the  oo mm is s loner 8 for  the  department 
of  penal  institutions. 

We  are  therefore  of  the  opinion  that  the  special  parole 
board  provided  for  in  Section  8478  has  legal  authority  to  grant 
parolee  (hot  pardons) when  such  paroles  are  made  on  conditions 
and  when  same  is  approved  by  the  commissioners  of  the  department 
of  pena.1  institutions  or  the  governor. 


Very  truly  yours. 


GILBERT  LAMB 

Assistant  Attorney  General. 


approved: 


'ttorney  General. 


GL  • LC 


OPINION  to  Director  of  Penal  Institutions  holding  appropriations 
for  Etate  penal  "board  are  not  available  after  the  two 
calendar  years  expires  for  which  the  appropriations  are  made. 


i»on,  -i.  S,  Hunter 
>i  rector 

Penal  Institutions 
Jefferson  Gity  , o. 

near  ir: 

Acknowledging  receipt  of  your  letter  of  February 
7,  1933,  I beg  to  way  you  asked  the  following  question: 

"I  want  to  know  if  under  y^ur  letter  of  February 
let,  1933,  you  intended  to  convey  the  information 
that  there  is  no  authority  for  the  Penal  Board  to 
nay  oreadums  on  these  bonds,  notwithstanding  the 
fact  tlutt  this  it®*  V88  carried  In  the  appro- 
priation bill,** 

You  will  observe  in  your  letter  which  I have  quoted 
you  did  not  st-'-te  that  you  referred  to  the  aoproprietlon  bill 
of  the  last  end  not  the  present  General  Assembly,  but  I assume 
you  refer  to  the  appropriation  made  by  the  lest  General 
Assembly  ; ad  on  that  assumption  I beg  to  eey  that  in  my  opinion 
the  » is  no  authority  for  the  Dsnal  board  at  this  time  to  pay 
'i-ewi  - me  on  bonds  frev:  the  ’enitentl^ry  funds. 

You  will  observe  by  glancing  at  the  Session  Acts  of 
< ISP  's  ri  1931,  that  the  appropriations  have  been  «n.de  for  the 
penal  bo«*rc  nd  enitentlary  only  for  1931  end  1932.  These 
year?,  are  pest  and  a >ropr let lone  ma  e in  1931  are  no  longer 
of  feet 1 vs. 


The  constitution  provides  section  30,  Article  4,  as 

follows: 

“Tne  {fereitil  Assembly  sha.ll  meat  in  regular  session 
once  only  in  every  two  yea re;  and  such  noting  shall 
be  on  the  first  Wednesday  after  the  first  day  of 
January  next  after  trie  elections  of  the  members 
thereof. * 
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Section  19,  Article  10  of  the  constitution 

provides : 

w o monies  shall  ever  be  paid  out  of  the  treasury 
of  tiiin  state  or  any  of  the  funds  under  its 
management  except  in  pursuance  of  an  appropriation 

by  law;  • «•*****•* 

The  ’upreme  Ccut  of  Missouri  in  the  case  of  state 
ex  rel  'Missouri  -Jtate  Board,  et  a I ve.  Holiday,  State  Auditor 
34  Mo.  ?.  5PQ . said: 

* Frma  a consideration  of  these  two  sections,  it 
seems  quite  obvious  that  no  appropriations  of 
money  find  recognition  in  the  constitution  exoet 
* regular  appropriations" , and  that  such  cannot  be 
made  except  at  regular  legislative  sessions  occur- 
ing  biannual ly.  This  view  of  the  matter  receives 
abundant  confirmation  in  the  prohibitions  of 
Section  19  of  article  X,  that  "no  monies  shall 
ever  be  paid  out  of  the  treasury  of  this  state 
or  any  of  the  funds  under  its  management  except 
In  ursuanoe  of  an  appropriation  by  law ; +**»**•* 

Continuing  referring  to  above  mentioned  consti- 
tutional provisions  the  court  said: 

"These  provisions  of  the  organic  law  Ere  self -executive 
an  consequently  need  no  legislation  in  their  aid. * 
v; aether,  then,  we  consider  the  plain  language  of 
the  fundamental  law  or,  resorting  to  e very  familiar 
rule  of  construction,  reflect  on  "the  old  lew, 
the  mi  soli!  ef  and  the  remedy,"  It  seems  olein,  beyond 
question,  th  t the  auditor  did  but  obey  fha  consti- 
tutional mandate  whan  refusing  to  issue  his  warrant. 

And  if  any  doubt  should  still  linger  in  the  mind  on 
this  subject,  that  doubt  will  be  quickly  dir solved 
in  favor  of  the  position  we  hve  assumed  by  examination 
of  the  debates  in  the  convention  which  framed  the 
constitution,  ^en  speaking  of  Section  19,  aurora, 

Mr.  hetcher  observed;  "in  regard  to  the  section  I 
deeire  to  sa y that  if  I understand  the  object  of  it, 
it  is  to  koap  the  matter  of  appropriations  close  un 
together.  An  appropriation  b (!«  at  one  time,  nr  a 
we  will  say  today,  by  law,  and  no  warrant  for  instance. 
Issued  for  that  appropriation  two  years  hence, 

we  find  that  the  state  finances  would  be  In  such  a 
condition  thrt  unless  we  out  some  limit  u:xm  this  thing, 
it  will  be  almost  impossible  to  know  how  the  treasury 
(058  stnd," 
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And  o^cnaenting  on  the  ease  emotion,  Hr.  Kurid 

said: 

"How  the  object  of  the  cortaalttee  w pn  to  restore  to 
the  general  revenue  the  balances  of  the  aporopria- 
tione  not  applied  at  the  end  of  every  two  years, 
so  that  of. oh  session  of  the  General  Assembly  should 
make  appropriation  for  the  tews  during  which  they 
were  elected,  and  not  leave  those  a roprlntlone 
open  to  be  drawn  upon  at  any  time,  which  have  been 


made  by  the  assembly  then  In  cession. * 

The  constitutional  provisions  above  referred  to 
with  the  opinion  of  the  ?kjpr«*me  Court  thereon  end  comment p 
by  members  of  the  constitutional  convention  which  framed  the 
instrument  shor  that  the  reason  behind  these  provisions  wee 
to  close  up  the  books  at  lesrt  once  every  tro  years. 

In  the  case  of  3t» te  ex  rel  vr.  Gordon  236  ’ o,  142, 
tue  Supreme  G urt  held," 

* ArT  act  creating  a gr.me  protection  fund  fror.  llceriB^e, 
penalties  and  forfeitures,  and  requiring  all  salaries 
of  the  grate  ootaniiseloner  and  his  de^mtlea  and  all 
expenses  of  the  department  to  be  ii«id  out  of  said 
fund,  does  not  constitute  a continuing  appropriation 
and  the  moneys  In  said  fund  or  continually  a : d ed  there- 
to are  not  aVF.il lable  to  ray  the  said  salaries  and 
expenses  unlees  appropriated  biennially  aa  required 
by  section  46  of  Artlole  4 and  Section  19  of  Article 
10  of  the  constitution. w 

The  court  in  tills  oese  held,  first, that  an  appro— 
platlon  by  the  1931  General  Assembly  for  the  sti'te  nen&l 
board  could  not  be  used  to  pay  expenses  beyond  the  years 
1931  and  1932,  although  such  salaries  and  expenses  might  c^me 
from  earnings  of  the  penitentiary;  see  >nd,  that  an  a*  Tontt- 
at  in  for  a state  department  sup'Xirted  by  having  ^xoensee 
thereof  paid  from  fees  or  services  rendered  Is  not  a c n- 
tlnulng  ap-  roprlatlon  but  must  be  made  every  two  years, 

I think  I have  answered  your  questions. 

Any  additional  information  1 can  give  and  which  ynu 
desire  will  toe  roaptly  furnished.  1 think  it  le  now  unneoessfpy 
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to  discuss  herein  any  raaommaRdatloita  made  by  the  etrte  t p.x 
eommisalon  as  to  ;?a  ,?aent  of  prealuna  on  bnnds  herein  mentioned, 
nor  neoe-sar;  to  dl  sense  the  suggestion  thst  Boot  ton  w0"  ”f 
appropriation  for  state  orison  board  for  yeerr  1931  ond  1932, 
Sesalon  Laws,  0.  . 51,  and  the  language  oecnrlng  therein, 

” and  other  general  expense11,  would  authorise  payment  of 
! reniinms  at  this  time  by  the  state  on  bonds  of  members  of 
penal  board  given  to  the  state,  beer. use  In  my  opinion  nothing 
but  an  a preprint  ion  by  the  present  General  Asaantbly  now  in 
session  will  authorise  payment  by  the  state  through  the  uen- 
1 1 ent la ry  fund  or  otherwise,  of  pr ail urns  on  bond i ex eout ad  by 
members  of  the  penal  bo&ri  to  the  tate  of  Missouri. 


Very  respectfully, 


tmim  c.  grow 


hi  ROV’D : 


■ oy  r<muum — 

Attorney  General. 
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PE UAL  INSTITUTION:  WHAT  DAYS  ARE  HOLIDAYS  FOR  CONVICTS. 
CONVICTS: 


February  11,1933 


FILED 

'ft 


Honorable  Stephen  B.  Hunter, 
Department  of  Penal  Institutions, 
Jefferson  City,  Missouri. 


Dear  Sir: 

Your  letter  of  February  10th,  1933,  to  the  Attorney 
General  has  been  assigned  to  the  writer  for  answer.  Your 
inquiry  being  as  follows: 

"Re.  Chapter  127-Title  Holidays  Sections 
14332  to  14228  inclusive  Booh  #3  Revised  Statutes 
Missouri  1933. 

We  would  appreciate  an  opinion  from  you 
as  to  the  above  mentioned  chapter  and  sections 
regarding  holidays  which  are  to  be  observed 
in  the  labor  of  convicts  here." 

We  are  attaching  hereto  a copy  of  an  opinion  rendered 
February  26th,  1329,  to  the  Honorable  Leslie  Rudolph,  Warden, 
Missouri  State  Penitentiary,  by  the  Honorable  Stratton  Chart el. 
Attorney  General,  which  we  bell  ;ve  covers  your  inquiry. 

Subject  however,  to  the  following  changes: 

1.  Section  12517  R.  S.  Mo.  1919,  referred  to 
in  the  enclosed  copy  of  opinion,  is  present 
Section  8443  R.  S.  Mo.  1939. 

3.  Section  5848  R.  S.  Mo.  1919,  as  amended 
laws  of  Missouri  1931,  page  400,  referred  to 
in  opinion  is  present  Section  14333  R.  S. 

Missouri  1929. 

3.  Section  5851  R.  3.  Mo.  1919,  referred  to 
in  copy  of  opinion  is  present  Section  14335 
R.  3.  Missouri  1939. 

4.  We  wish  to  add  Section  14-333  R.  S.  Mo. 

1929  (5849  R.  8.  Mo.  1919)  to  the  opinion, 
same  being  "Columbus  Day",  a public  holiday, 

October  12th. 


The  Court  in  Byrne  Heal  Esta  e Company  v.  Welsh,  et  al 
258  S.W.  743,  used  the  following  language  in  construing  sec 
14223  nd  14325  R.  S.  Missouri  1929  . 

"Section  5851  R.  S.  1919,  referring  to  Lin- 
coln Day  occurring  on  February  13th,  is  similar 
to  section  5849.  It  will  be  noted  that  in  sec- 
tion 5849,  referring  to  Columbus  Day,  it  is  not 
stated  in  so  many  words  that,  should  Columbus 
Day  fall  upon  Sunday,  the  Monday  next  following 
shall  be  considered  such  holiday,  as  is  provided 
in  section  5848  in  reference  to  the  holidays 
mentioned  in  that  section.  However,  section 
5849  does  provide  that  Columbus  Day  "shall  be 
recognised,  classed  and  treated  as  other  legal 
holidays  under  the  laws  of  this  state." 

Plaintiff  cites  29  C.J.  p 762,  which  pro- 
vides as  follows; 

"Where  a holiday  designated  by  statute  falls 
on  Sunday,  the  following  Monday  is  not  a holiday 
in  the  absence  of  express  statutory  provision  to 
that  effect. " 

We  have  no  complaint  to  make  of  the  rule 
stated  in  29  C. J. , but  we  think  that  by  con- 
struing sections  5848  and  5849  together  it  is 
provided  by  our  statutes  that  when  Columbus  Day 
falls  upon  3u..day  the  Monday  next  following  shall 
be  considered  that  holiday.  It  will  be  noted, as 
stated  before,  that  section  5849  states  that 
"Columbus  Day, 1 *** shall  be  recognized,  classed 
and  treated  as  other  legal  holidays  under  the 
laws  of  tlds  state. " This  section  of  the  Statutes 
was  passed  in  1909  (see  Laws  of  1909,  p.  549), 
long  after  the  original  enactment  of  section 
5848  covering  general  holidays.  Section  5848  was 
first  enacted  in  a somewhat  different  form  in 
1877  (Laws  of  1877,  p.  37,)  and  appears  in  an 
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amended  form  in  the  revision  of  1879  ( section 
551,  R.  S.  1379),  and  has  been  carried  in  the 
various  revisions  since  then,  and  amended  from 
time  to  time.  See  section  737,  R.  3.  1389, 

Laws  of  1895,  p.  47;  section  481  R.  S.  1899; 

Laws  of  1909,  p.  136;  section  6701  R.  S.  1909; 
section  o843,^R.  3.  1919.  It  is  apparent  that, 
when  section  5349  refers  to  other  legal  holidays, 
it  refers  to  the  general  holidays  theretofore 
existing  and  mentioned  in  section  5848,  and 
says  that  Columbus  Day  shall  be  recognized, 
classed,  and  treated  as  the  holidays  mentioned 
in  said  last-mentioned  section.  This  is  broad 
language  and,  if  we  give  it  full  meaning,  we 
must  construe  it  as  providing  that,  if  Columbus 
day  falls  on  Sunday,  the  following  Monday  shall 
be  considered  the  holiday  precisely  as  those 
holidays  mentioned  in  Section  5343.  Apparently 
the  only  distinction  sought  to  be  made  in  the 
law  between  section  5348  on  the  one  hand  and 
sections  5849  and  5851  on  the  other  is  that 
holidays  provided  in  the  latter  two  sections 
“shall  not  be  construed  to  effect  coinmercial 
paper,  the  making  or  execution  of  agreements 
or  instruments  in  writing  or  interfere  with 
judicial  proceedings. 11  See  sections  871,  383, 

R. S.  1919.  It  is  tnerefore  our  conclusion  that 

the  Monday  of  October  13,1919,  was  Columbus 

Day,  and  a holiday  under  the  laws  of  Missouri,  etc.11 

We  believe  that  the  enclosed  copy  of  opinion  and  the  additions 
made  thereto  answer  your  inquiry. 

Very  truly 'yours, 


James  L.  HornBostel 
Assistant  Attorney  General. 

APPROVED 

ROY  McKITTRlCK 
Attorney  General. 


JLHJim 
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PENAL  INSTITUTIONS: 


Selection  of  depository,  right  to 
preferences  in  failed  banks. 
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Much  9,  1933 


Honorable  Stephen  B.  Hunter 

Director  Department  of  Penal  Institutions 

Jefferson  City,  Missouri 


Dear  Mr.  Hunter: 


3e  acknowledge  receipt  of  your  letter  dated  March 
2,  1933,  in  which  you  etate  in  part  and  inquire  ae  follows} 

•The  statutes  provide  that  money  deposited  in 
a bank  by  the  Penal  Board  shall  be  done  so  by 
lettings  in  each  odd  year,  the  advertisement 
being  so  that  the  letting  will  take  place  on 
July  1st  of  the  odd-nunbered  years.  There 
ie  a further  provision  that  if  bids  ars 
received  for  monies  offered  for  deposit  and 
the  depositors  agree  to  bond,  a bond  ehall 
be  given  securing  these  deposits. 

In  the  year  1931  the  money  was  offered,  as 
1 understand,  as  provided  by  the  statutes  and 
no  bids  received.  Therefore,  the  money  on 
deposit  in  the  bank  from  July  1,  1931  until 
today  le  deposited  without  being  secured  as 
provided  by  the  statutes.  There  is  also  a 
penalty  in  one  section  providing  for  the  Board 
not  carrying  out  the  sections  preceding  those 
providing  for  the  penalty." 

And  furthers 

"The  Board  is  in  a quandary  what  shall  be  done 
when  the  banks  fall  to  bid  for  money  or  secure 
the  funds  deposited  with  them.  These  monies 
cannot  be  deposited  in  the  State  treasury  and 
withdrawn  except  by  an  appropriation,  so  that 
is  impracticable. 


Honorable  Stephen  B.  Hunter 


March  9,  1933 


The  member « of  the  Board  each  give  a bond, 
and  we  do  not  want  to  be  liable  on  the  bond 
if  anything  should  happen  to  any  of  the  funds 
deposited  In  the  bank,  and  if  we  cannot  make 
a deposit  in  a legal  way,  we  want  to  be 
advised  what  we  shall  do-* 

The  relation  between  a bank  and  Its  depositor  Is 
that  of  debtor  and  creditor. 

Utley  v.  Hill,  155  Mo.  333. 

Section  3153  Revised  Statutes  1939,  provides  that 
whensvsr  any  person  Is  insolvent  and  is  indebted  to  the  State  of 
Missouri  the  debt  due  the  state  shall  be  first  satisfied  out  of 
the  insolvent's  property.  the  above  statute,  standing  alone, 
gives  the  state  priority  for  money  deposited  in  an  Insolvent  bank. 

In  RZ:  Holland  Banking  Co.,  313  Mo.  307,  317, 

except  as  to  debts  due  the  United  States  and  to  servants  for  wages 
and  to  those  due  for  certain  expenses  incurred  in  sickness  and 
burial.  Section  15  of  Article  10  of  the  Constitution  of  Missouri, 
as  well  ae  Article  3 of  Chapter  72  Revised  Statutes  Missouri,  1939, 
requires  all  state  money  to  be  deposited  by  the  State  Treasurer  tc 
the  credit  of  the  state  for  the  benefit  of  the  funds  to  which  they 
respectively  belong  in  such  bank  or  banks  as  may  be  selected  by 
the  Treasurer,  with  the  approval  of  the  Governor  and  Attorney 
General,  upon  such  bank  giving  satisfactory  security  for  the 
deposit  and  the  money  so  deposited  to  be  disbursed  or  paid  out 
by  the  Treasurer  for  the  purposes  of  the  State,  according  to  law 
and  uoon  warrants  drawn  by  the  State  Auditor.  Ths  deposit 
remains  to  the  credit  of  the  state  until  disbursed  according  to  law. 
Honeys  belonging  to  the  state  can  only  be  paid  out  by  the  Treasurer 
when  and  after  the  same  has  been  appropriated  by  ths  Legislature, 

State  ex  rel  Thompson  v.  Board  of  Regents, 

305  Ho.  57, 

and  according  to  the  appropriation  Act. 

Seotion  8316  Revised  Statutes  1 39  creates  what  is 
designated  as  the  "Department  of  Penal  Institutions" , which 
department  it  is  provided  shall  have  control  and  jurisdiction  over 
all  penal  institutions  in  the  state  supported  by  money  appropriated 
out  of  the  State  Treasury,  referring  specifically  to  ths  Missouri 
Reformatory  at  Boonvills;  the  Industrial  Home  for  Girls  at 
Chllllcoths;  the  State  Industrial  Home  for  Megro  Girls  at  Tipton 
and  the  State  Penitentiary  at  Jefferson  City.  By  Section  8317 
Revised  Statutes  1939,  five  commissioners  to  be  appointed  by  the 


Honorable  Stephen  B.  Hunter 


-3- 


March  9,  1933 


Governor  shall  have  the  control  and  management  of  the  * Department 
of  Penal  Ins ti tut lone * . Moneys  received  on  account  of  the 

penitentiary  shall  be  paid  into  the  State  Treasury. 

Sections  8358,  8377,  8378,  8401,  8451, 

3454,  3483,  8505,  and  8675, Revised  Statutes 

1929,  provide  for  requisitions  being  mado  by  the  penal  board  for 
funds  out  of  the  Btats  Treasury. 

Sections  8428,  8453,  3455,  6483  and  8489,  Revised 

Statutes  1329,  provide  for  the  State  Auditor  drawing  warrants  on  the 
State  Treasury  on  account  of  the  Institutions  controlled  by  the 
* Department  of  Penal  Institutions"  apparently  without  requisitions 
therefor. 


So  that  after  funds  for  the  use  of  the  penal 
Institutions  are  appropriated  and  after  the  sane  are  paid  into  ox  for 
the  various  funds  or  uses  provided  fox  in  the  conduct  of  such 
institutions,  such  funds  pass  out  of  the  class 1 float Ion  of  the  moneys 
referred  to  in  Section  15  of  Article  10  of  the  Conet itut ion  and 
Article  2 of  Chapter  72  Revised  Statutes  1929,  above  mentioned  and  art 
funds  which  cone  under  the  provisions  of  Sections  8676,  8677,  8678, 
8679,  8680  and  8681  Revised  Statutes  1929  with  reference  to  bids  for 
a depository  for  funds  in  the  custody  and  for  the  use  of  the 
* Department  of  Penal  Institutions".  And  as  to  such  funds  the  state 
hae  ite  right  of  priority  under  Section  3152,  supra,  upon  a bank 
closing  and  where  no  depository  has  been  selected,  at  least  until  the 
selection  of  a legal  depository. 

Under  Section  8666  it  is  the  duty  of  the  commissioners 
of  the  * Department  of  Penal  Institutions"  to  receive  sealed  proposals 
from  any  banking  corporations,  associations,  trust  company  or 
individual  banker  in  any  city,  town  or  county  In  which  the  institutions 
controlled  by  the  board  may  be  located  - that  is  if  any  of  such 
Institutions  is  located  in  a county  other  than  Oole  their  bids  for 
funds  belonging  to  or  appropriated  for  that  particular  institution 
could  be  reoeivsd  from  such  banks,  associations  or  trust  com  anins 
in  the  city,  town  or  county  where  such  institution  is  located. 

Hot ice  that  such  bids  will  be  received  to  be  published  in  some 
newspaper  published  where  such  bids  are  entitled  to  be  received. 

Section  3666. 


Beetion  3678  Revised  Statutes  1929  provides  that  if  a 
depository  be  not  selected  after  giving  the  above  notice,  then  the 
commissioners  may,  at  any  time  after  giving  the  above  notice  and  after 
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giving  an  additional  twenty  days  notice,  receive  bide  and  select  a 
depository  as  is  provided  in  Sections  8676,  8677  and  8678,  although 
Section  8678  usee  the  word  "may1’  with  reference  to  re-advertlslng 
for  bids  we  think  It  mandatory  on  the  commissioners  so  to  do* 

State  ex  rel  v.  Lee,  262  3.  "I.  34&,  346. 

Since  after  the  appropriation  of  the  fund  for  the 
use  of  the  various  institutions  controlled  by  the  commissioners  of 
the  * Department  of  Penal  Institutions'1  and  after  the  payment  by  the 
Treasurer  of  such  funds  for  the  use  of  such  institutions  and  if 
a legal  depository  had  not  been  selected,  such  funds  would  not  come 
within  the  ruling  of  In  RE:  Holland  Banking  Go.,  supra,  holding 
that  the  state  waived  its  preference  by  accepting  security  for 
deposits  under  Section  15  Article  X,  supra,  then  we  can  see  no  reason 
why  the  funds  controlled  by  such  commissioners  would  not  further  be 
entitled  to  the  same  preference,  in  event  of  Insolvency  of  a bank,  as 
are  county  funds  when  a county  court  fails  to  select  a county 
depository. 


Huntsville  Trust  Co.  v.  Noel , 12  S,  W.  (2nd)  751, 

Harrison  Twp.  et  al  v.  Bank,  46  8.  W.  (2nd)  165, 

White  v.  Greenlee,  49  3.  w.  (2nd)  132, 

Boone  County  v.  Cant ley,  51  3.  W,  (2nd)  56. 

White  v.  Greenlee  holding  that  if  a depository  bank 
disqualified  itself  during  the  period  for  which  it  contracted  to  be 
depository,  a trust  at  once  arose  in  favor  of  the  county  that  entitled 
it  to  a preferential  olain.  Under  the  above  rulings,  those  who 
are  in  control  of  funds  required  to  be  deposited  in  a selected 
depository  have  no  right  to  permit  such  funds  to  remain  in  a bank 
not  lawfully  selected  as  a depository.  If  they  do,  the  owner  of 
the  fund  is  entitled  to  a preferential  claim.  Of  course  the 
commissioners  cannot  carry  these  funds  in  their  pockets,  so  that  if 
the  commissioners  discharge  their  full  duties  in  advertising  for 
bids,  for  a depository  and  failing  to  get  such  a bid  and  leave  the 
money  in  a bank,  nevertheless,  the  state  would  have,  at  least,  sons 
protection  by  reason  of  its  claim  for  a perference,  should  the 
bank  fail. 


We  think  the  funds  controlled  by  the  commissioners 
should  be  deposited  to  the  oredlt  of  the  * Department  of  Penal 
Institutions14  and  to  the  further  credit  of  the  necessary  and  respective 
funds  dealt  with  by  the  commissioners  and  not  to  the  credit  of  the 
commissioners  or  panel  board. 
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We  suggest  that  in  depositing  such  funds  that 
the  bank  records,  your  pass  book  and  deposit  slips  should  show 
the  following  contract, 

1 "this  deuo^it  made  and  accepted  as  a special  deposit 

and  trust  fund  to  be  paid  out  on  proper  vouchers 
on  said  fund". 

You  can  aeoomplleh  this  wording  by  use  of  a stamp  with 
such  words  on  it.  This  would  further  tend  to  create  a preferencs 
in  favor  of  the  state. 

You  cannot  seleot  a depository  o\itside  of  ths  city, 
town  or  county  where  any  of  such  institutions  are  looated  and 
unless  you  actually  carry  such  funds  in  cash  in  a safe  or  vault, 
there  is  no  other  protection  to  ths  funds  I can  suggest.  I 
might  add  that  if  the  commissioners,  in  good  faith,  attempt  to 
and  fail  to  select  a depository,  that  would  be  a complete  defense 
to  the  penalties  provided  by  Seotion  8681,  Revised  Statutes  1929. 

As  to  whether  the  commissioners  would  be  liable 
on  their  official  bonds  given  under  3eotion  8334  for  the  faithful 
performance  of  their  respective  dutiee,  we  express  no  opinion 
at  this  time. 


Very  truly  yours. 


GILBERT  LAMB 

Assistant  Attorney  General. 


APPROVED i 


Attorney  YeneraT. 


GL:LC 


Right  to  terminate  contract  fo 
manuf acture  goods* . 


ITUTIQNS 
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Honorable  Stephen  Hunter 

Director  Department  of  Penal  Ineti tut lone 

Jefferson  City,  Missouri 


There  has  been  submitted  to  this  of floe  contract 
between  the  Department  of  Penal  Institutions , as  party  of  the 
first  part  and  Fiber  draft  Chair  Company,  a corporation  of 
Frankfort,  Kentucky,  party  of  the  Second  part,  contract  dated 
the  4th  day  of  August  1930.  As  I understand  the  facts  this 
is  one  of  success ire  contracts  with  reference  to  the  same  subject 
matter  between  the  above  named  parties.  There  is  alee 
submitted  a contract  dated  January  7,  1933,  which  I understand 
hae  newer  been  oonsldered  as  hawing  been  in  force  and  effect. 


As  I understand  the  Department  of  Penal  Institutions 
furnished  the  manpower  to  manufacture  furniture,  chairs,  swings, 
tables  and  kindred  articles,  made  mainly  of  wood  fiber,  oane  and 
cloth.  In  accordance  with  designs,  samples  and  patterns  and  from 
materials  specified  and  furnished  from  time  to  time  by  the  party  of 
the  Second  part,  under  the  contract  dated  August  4,  1930.  The 

latter  contract  further  providing  that  as  it  becomes  desirable  by 
the  Fiber  Graft  Chair  Company  to  have  manufactured  other  and 
different  articles  and  styles  of  furniture  than  those  now  set  forth 
in  a schedule  referred  to  In  the  contract,  such  designated  articles, 
materials  and  styles  shall  be  made  by  the  Department  of  Penal 
Ineti tut ions  as  is  in  the  contract  provided  and  the  "cut , make  and 
trim*  prices  for  such  work  shall  be  ealoul&ted  in  the  same  manner 
and  on  the  same  basis  as  other  such  similar  articles  made  herein 
and  shall  be  eet  out  In  supplementary  schedules  from  time  to  time  and 
attached  to  the  oontraot  and  made  a part  thereof.  Vfe  do  not  find 
that  such  supplementary  schedules  have  been  attached  to  the 
contract.  The  "similar  articles"  undoubtedly  refers  to  the 
artlolee  to  be  manufactured  and  set  out  on  the  first  page  of  the 
contract. 
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As  1 understand  the  facta  the  Fiber  Craft  Chair 
Company  desired  to  manufacture  articles  other  than  those  described 
on  the  first  page  of  the  contract,  and  that  such  articles  and  styles 
of  fumlturs  were  manufactured  in  the  state  penitentiary  during 
the  year  1933. 


There  were  both  able  and  disabled  men  used  under 
this  contract.  The  tabulations  submitted  show  that  by  multiplying 
the  number  of  men,  able  and  disabled,  used  on  the  above  contract  by 
one  day  that  for  the  year  1930,  89,886  days  were  used  under  the 
contract,  with  an  earning  to  each  man  employed  of  33.5  cents  per 
day  per  man;  for  the  year  1931,  97,  936  days  were  employed  with  a 
return  of  39.56  cents  per  man  for  work  done;  for  1932,  77,908  days 
with  a return  of  28.5  oents  per  man  for  labor  done. 

We  are  of  the  opinion  that  under  the  oontraot  as 
nrovided  on  the  third  page  thereof,  that  the  articles  to  be 
manufactured  as  nrovided  in  the  second  paragraph  on  the  third  page 
of  the  contract,  are  to  be  paid  for  on  the  same  basis  as  the 
articles  otherwise  nrovided  for  in  the  contract  to  be  manufactured 
and  if  that  has  not  been  done  and  If  the  Fiber  Craft  Chair  Company 
refuses  to  so  calculate  the  amount  due  the  first  party,  that  would 
be  sufficient  ground  to  warrant  the  first  party  in  refusing  to  go 
further  with  the  contract. 


We  also  understand  that  the  Fiber  Craft  Chair  Company 
pays  for  the  manufacturing  of  the  articles  provided  for  in  the 
contract,  as  and  when  it  sells  the  goods  so  manufactured  ?nd  we 
further  understand  that  payments  have  not  been  made  to  the  first  o&rty 
for  a period  of  approximately  four  months,  for  articles  that  have  been 
manufactured  by  first  party  and  sold  by  second  party  and  for  failure 
to  make  such  payments  we  are  of  the  opinion  that  first  party  would  be 
legally  justified  in  refusing  to  go  further  with  the  contract. 

I am  returning  you  herewith  contraot  dated  January  7, 
193?,  also  contract  dated  August  4,  1930,  also  tabulation  of  figures. 


Very  truly  yours, 


\ 


GILBERT  LAMB 

Assistant  Attorney  General. 


APPROVED: 


Attorney  General. 

OLtLG 

Inclosures 


PENAL  INSTITUTIONS: 


Right  to  pay  out  itoney  convicts  acquired 
under  Section  8402  Revised  Statutes 
Missouri  1929. 


•elJ* 


April  3,  1933 

Department  of  Penal  Institutions 
Jefferson  City,  Missouri 


Gentlemen : 

Pe  acknowledge  receipt  of  your  letter  dated  April  3, 
1933,  In  which  you  state  in  part  and  Inquire  as  follows: 

“1.  Has  a convict  the  right,  legally,  to  transfer 
all,  or  any  part,  of  these  said  deposits  to  anyone? 

In  other  words,  is  thle  money  on  deposit  to  hie 
credit  considered  entirely  hie,  to  be  disposed  of  as 
he  sees  fit? 

2.  Has  a relative,  such  as  Mother,  Father,  Husband 
or  wife,  any  lawful  claim  to  these  deposits? 

3.  Has  the  Penal  Board  the  right  to  discriminate 
in  the  disposition  of  these  funds?  In  other  words.  Is 
it  within  the  power  of  the  Board  to  refuse  to  honor 
orders  for  payment  of  all  or  any  part  of  these  funds? 

4.  Has  the  Board  the  right  to  set  a limit  on  the 
amount  of  these  withdrawals  by  relatives,  friends, 
or  other  persons?” 

And  you  further  inquire: 

■It  also  sometimes  happens  that  orders  ars  presented 
by  o arsons  pretending  to  be  relatives  of  the  lnmatee, 
when  In  reality  they  are  not.  It  Is  sometimes 
impossible  for  the  Board  to  disprove  this  relationship, 
and  we  should  like  to  know  if  it  la  within  the  nower 
of  the  Board  to  deoide  the  validity  of  suoh  claims 
of  relationship1 • 

Peotion  8403  Revised  Statutes  Missouri,  1939,  provides 
in  part  as  follows: 


Impart a eat  of  Penal  last 1 tot ion#  -2- 


April  3,  1933 


•Said  board  shall  taka  charge  of  all  money 
and  other  articles  of  value  which  nay  be  brought 
to  the  penitentiary  by  any  convict,  or  cone  into 
hie  woo  cion  while  in  the  peal  tent!  ary , which 
■oney  or  valuables,  whenever  the  convict  Is 
discharged  froa  prison  or  the  saas  is  legally 
deaanded,  shall  be  returned  to  such  person  as  aay 
ba  legally  entitled  to  receive  the  seat;  and  the 
board  Bhall  keep  a book  in  which  suoh  receipt s 
and  disbursements  shall  be  duly  and  properly 
noted. * • • • 

You  will  note  that  the  quoted  section  authorises  the 
penal  board  to  take  charge  only  of  the  money  and  articles  of  value 
brought  to  the  penitentiary  by  or  which  aay  coat  in  poosesslon 
of  the  conviot  and  further  that  suoh  aoney  or  valuables  shall 
be  legally  demanded  or  whenever  the  conviot  la  discharged  It  is 
the  duty  of  the  board  to  return  the  same  to  euch  person  as  aay  be 
legally  entitled  to  receive  the  sene. 

Section  13968  Revised  Statutes  1939  provides  among  other 
things,  that  a sentenos  to  imprisonment  in  the  penitentiary  for  a 
tom  less  than  life  suspends  all  civil  rights  of  the  person  so 
sentenced  during  the  term  of  the  sentence. 

km  to  what  la  meant  by  the  term  civil  rights  is  defined 
in  Williams  v.  Shackelford, 9?  ho.  333,  334,  In  the  following 
language; 

•The  right  of  exclusive  individual  doalnlon  over 
property  is  a civil  right,  the  creature  of  organised 
society,  the  right  of  a citlsen  of  an  organised 
government,  and  this  right,  under  our  lavs,  cannot 
be  forfeited  by  attainder  of  felony.  In  the  case 
of  a conviot  felon  for  life  it  is  transmitted  froa 
him  to  his  heirs  or  legal  representatives.  In  the 
ease  of  a felon  convict  for  a term  of  years,  it  is 
suspended  during  the  term  of  his  imprisonment  unless 
transmitted  ad  interha  to  a trustee  under  the 
provisions  of  the  statute,  to  be  exercised  for  the 
benefit  of  his  family  and  creditors,  and  to  bo 
resumed  again  when  he  is  discharged.* 

Under  the  foregoing  definition  of  the  olvll  rights  of 
a convict  the  exercise  of  any  dominion  over  the  aoney  or  articles 
mentioned  in  Section  8402,  supra,  would  be  the  exercise  of  a civil 
right  whloh  was  denied  to  the  convict  by  Section  13968. 
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Seetlon  19973,  Revised  Statutes  1929,  provides  for  the 
appointment  of  a trustee  of  an y person  Imprisoned  In  a penitentiary 
for  a tern  less  than  life,  to  take  oharge  of  and  manage  the  estate 
of  the  convict. 

The  oonvlction  of  any  person  for  any  offense  whatever 
does  not  result  in  a forfeiture  of  any  estate  of  the  oonvict 
or  any  right  or  interest  therein. 

Williams  v.  Shackelford,  eupra,  324. 

The  convict  simply  loses  hie  right  of  dominion  and 
control  over  the  property  and  for  that  reaeon  the  appointment 
of  a trustee  to  exereise  such  dominion  and  control  is  provided  for 
by  the  Legislature. 

''  e are  of  the  opinion  therefore  that  the  sole  authority 
of  the  board  of  penal  Institutions  is  to  take  oharge  of  end 
keep  such  money  and  articles  as  are  mentioned  in  Section  8402, 
until  the  same  are  legally  demanded  of  the  board  and  that  the  only 
person  entitled  to  legally  demand  such  money  or  articles  would 
be  a trustee  appointed  under  Section  12973,  or  an  administrator 
appointed  upon  the  death  of  the  coavlot,  unless  of  course 
the  disabilities  of  the  convict  have  been  removed  by  proper 
authority  issued  for  that  purpose  and  that  your  board  could  not  do. 

The  above  conclusion  results  in  our  answering  all  of 
your  questions  in  the  negative. 


Very  truly  yours, 


GILBERT  LAMB 

Assistant  Attorney  General. 


APPROVED: 


Tttomey  General. 
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PENAL  INSTITUTIONS: 


What  liability  insurance,  if  any,  to  be 
carried  by  Department  of  Penal 
Institutions. 


April  11,  1933 


Department  of  Penal  Institutions 
Jefferson  City,  Missouri 


FILED 

7/ 


Gentlemen: 


This  office  acknowledges  receipt  of  your  letter 
dated  April  7,  1933,  in  which  you  state  and  inquire  as  follows: 

■The  Board  of  Penal  Commissioners  would  bs 
pleased  to  reoeive  an  opinion  from  you  at 
your  early  convenience  on  these  points; 

First:-  Should  boiler  insurance  for  our 
Institutions  cover  injuries  to  employees 
or  other  persons. 

f econd:-  Should  insurance  on  motor  vehicles 
operated  by  our  Institutions  cover  liability 
and  property  damage" . 

we  do  not  find  any  statutory  requirement  that  you  take 
out  the  character  of  insurance  Inquired  about  in  either  the 
flret  or  eeoond  subdivisions  In  your  letter.  If  you  should 
have  insurance  coverage  at  all  then  as  to  what  persons  or 
property  it  should  or  would  apply  would  depend  on  the  contract 
Itself  and  upon  your  judgment  as  to  what  protection  should  be 
obtained. 


While  it  is  true  that  seotlon  8316, Revised  Statutes 
Missouri,  1939,  establishes  a department  to  be  known  as  the 
■Department  of  Penal  Institutions",  with  the  right  to  comnlain 
and  defend  in  all  oourts  and  to  adopt  and  use  a common  seal, 
by  which  seotlon  and  language  we  take  it  the  Legislature  Intended 
to  create  a separate  legal  and  suable  entity  to  be  known  as  the 
Department  of  Pen*5l  Institutions,  but  your  attention  is  called 
to  the  further  fact  that  no  provision  is  made  for  service  of 
process  on  the  Department  of  Pen^l  Institutions  or  any  member 
thereof,  and  that  such  legal  entity  could  not  be  served  with 
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process  as  la  provided  in  Sections  733  mad  735  Revised  Statutes 
Missouri # 1939. 

State  sx  rel  state  Highway  Commission  of  Missouri v v. 

Bates , Circuit  Judge , 390  9.  f • 418^  433* 

The  State  Highway  Commission  of  Missouri  is  a quasi  public 
corporation,  created  fox  specific  purposes  and  the  general  principles 
of  law  governing  the  Htate  Highway  Commission  of  Missouri  would 
govern  the  Department  of  Penal  Institutions,  as  to  liability  for 
torts,  negligence  said  damages.  However,  we  might  say  that  the 

Aet  creating  the  State  Highway  Commission  of  Missouri  provides 
specifically  that  it  may  be  sued  and  the  service  of  process  is  to 
be  had  on  the  Secretary  of  the  Commission, In  Cole  County, Missouri. 

In  the  case  of  Bush  v.  State  Highway  Commission  of  Missouri, 
46  S.  W.  (2nd)  854,  the  Supreme  Court  of  this  state  at  page  857  of 
the  opinion  said* 

"The  proposition  that  the  state  is  not  subject  to 
tort  liability  without  its  consent  is  too  familiar 
to  deeerve  extended  citations  of  authorities.  Btory 
on  agency  (9th  Sid.)  Bee. 319;  Gibbons  v.  United  States, 

8 Hall.  269,  19  h.  M,  453. 

But  appellant  has  sued  respondent  as  "a  corporation 
duly  organised  and  existing  according  to  law" , and  he 
contends  that  this  court  ruled  in  State  v.  Bates, suoxa, 
that  the  highway  commission  is  a corporation  and  does 
not  enjoy  the  immunity  from  suit  which  is  a prerogative 
of  the  sovereign  state*  It  is  true  that  the  court  in 
its  opinion  la  State  v. Bates,  supra, says  of  the  state 
highway  commission  (317  Mo.  690,396  S .H.loc.olt .420) * 

"It  is  an  entity,  with  power#  of  a corporation 
established  and  controlled  by  the  state  for  a specific 
■utile  purpose,  but  that  does  not  make  this  legal 
entity  the  sovereign  state** . 

And  further  on  the  same  page* 

"But  the  views  expressed  by  the  court  in  State  v.Bates, 
supra,  do  not  subject  the  commission  to  liability  for 
the  tortious  acts  of  its  servants  and  employees". 

And  again  on  page  859 i 

"And  it  would  be  against  the  public  interest  to  rule 
that  the  state  highway  commission  was  subject  to 
liability  for  the  tortious  acts  of  its  agents  and 
employees" . 
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Bee  also  Broyles  v.  State  Highway  Commission  of 
Missouri,  48  8.  W. (3nc)  78. 

W#  oall  these  matters  to  your  attention  on  the  question 
of  the  advisability  of  your  Department  procuring  any  insurance 
mentioned  in  your  letter. 


Very  truly  yours. 


GILBERT  LAMB 

Assistant  Attorney  General. 


APPRO VXD i 


Attorney  General. 


GL;LG 


DEFARTJdHNT  OF  PENAL  INSTITUTIONS: 


.toy  II, 


Honorable  George  C.  Johnson 
Superintendent  of  Indus trio* 
Jefferson  City  , ills  sour! 


Dear  «*r.  Johnson: 


State  Purchasing  Agent 
has  the  ri  >;ht  when 
Senate  Bill  192  goes 
into  effect  to  make  all 
purchases  heretofore  made 
by  the  Department  of 
Penal  Inst! tut Iona.  

4'-^  & At-+Z/u  \ ± ■ >.M 

A ^h/  y.  /■*_*  r , * ? * 

1955 


FILED 


/ 


Vr'e  acknowledge  receipt  of  your  letter 
dated  ui*g  4,  1955,  in  to  I eh  you  atate  in  part  as  foil  owes 

"•shut*  Also,  we  are  in  some  doubt 
as  to  the  intention  and  effect  of 
Senate  hill  No*  192  as  to 
purchases  under  the  Revolving  fund, 
which  covers  the  operation  of 
the  Industriee* 

If  you  will  give  me  your  opinion 
on  these  matters  promptly,  I 
assure  you  It  will  be  appreciated. " 

The  Department  of  Penal  Institutions  la 
of  statutory  origin  and  does  not  derive  its  power  from  the 
Constitution  of  the  state. 

By  senate  dill  oiraoer  122  there  is  created 
and  established  the  office  of  State  Purchasing  Agent. 

The  Governor  is  authorised  to  appoint,  with  the  advice 
and  consent  of  the  Senate,  a State  Purchasing  Agent* 

Section  2 of  the  Act  provides  that  the 
Purchasing  Agent  shall  purchase  all  supplies,  exoept 
that  provided  for  In  Chapter  115  Revised  Statutes  1929, 
for  all  departments  of  the  state,  exeept  as  is  In  the 
Act  otherwise  provided.  Section  2 further  says  that 
the  furchasing  Agent  shall  negotiate  all  leasee  and 
purchase  all  lands,  except  for  such  departments  as  derive 
their  power  to  acquire  lands  from  the  Constitution  of  the 
State. 
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Section  4 of  the  bill  provides  that  no 
department  shall  make  any  purchase  except  throujh  the 
purchasing  Agent  as  Is  In  the  Act  provided* 

Scot Ion  5 provides  that  the  Purchasing 
Agent  may  authorise  any  department  to  purchase  direct  any 
supplies  of  a technical  nature,  which  in  his  judgment 
can  best  be  purchased  by  such  department.  He  may 
also  authorise  emorgency  purchases  direct  by  any  department. 

Section  6 requires  that  on  or  before 
November  1st  of  each  year,  each  department  shall  submit  to 
the  Purchasing  Agent  a classified  list  of  Its  estimated 
needs  for  supplies  for  the  following  year. 

Section  8 provides  that  the  Purchasing 
Agent  may  prepare  rules,  regulations,  classifications, 
standards  and  specifications  to  be  used  In  the  purchasing 
policy  of  the  state  and  that  the  Purchasing  Agent  shall 
consult  with  and  have  the  assistance  of  a committee, 
to  be  appointed  by  the  Governor  which  committee  shall 
consist  among  others  of  one  representative  from  the  Penal 
and  Corrective  Institutions* 

Section  10  provides  that  any  contract  or 
order  made  by  any  department  or  agency  of  the  state 
government  for  the  purchasing  of  any  supplies,  materials, 
equipment  or  service  contrary  to  the  provisions  of  Senate 
dill  192  shall  be  void  and  of  no  effect* 

The  term  "supplies"  as  used  in  Senate 
Hill  192  is  defined  in  Section  11  to  means 

** Supplies,  materials,  equipment, 
contractual  service  and  any  and 
all  articles  or  things,  except 
as  in  the  Act  otherwise  provided.*1 

The  term  "department"  as  used  In  the  Act 
shall  be  deemed  to  meant 

"Oepartirjent,  office,  board, 
commission,  bureau,  lnstl tut Ion 
or  any  other  agency  of  the  state"* 
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111*  Depart. lent  of  Penal  Institutions  is 
nowhere  excepted  from  the  operation  of  the  terms  of  the  bill* 
The  bill  seems  to  haws  Intended  to  cover  all  of  the  purchasing 
activities  of  the  state.  that  the  Department  of  Penal 
Institutions  waa  Intended  to  come  within  the  Act  is  shown 
by  the  fact  that  In  Seot-lon  8 a representative  of  the 
Department  of  Penal  Institutions  Is  to  be  a member  of  the 
committee  that  shall  consult  with  the  Purchasing  Agent 4 

We  are  of  the  opinion  that  If  and  when 
Senate  hill  Number  192  la  0 i,  nod  by  the  Governor  of  the 
State  and  If  and  when  the  same  goes  Into  effect  In  due 
course,  no  emergency  clause  being  attached,  the  supplies, 
materials,  equipment,  contractual  service  and  any  and  all 
articles  and  tilings  heretofore  contracted  for  or  purchased 
by  the  Commissi  oners  of  the  Department  of  Penal  Institutions 
shall  thereafter  be  contracted  for  and  puroliased  by  the 
State  Purchasing  Agent  • unless  otherwise  directed  by  the 
State  Purchasing  Agent,  but  that  said  bill  refers  alone 
to  the  Act  of  contracting  or  purchasing  and  that  all  other 
of  the  duties  of  the  uoard  of  Penal  Institutions, 

Including  the  method  of  payment  for  such  supplies,  as 
a ova  defined,  will  remain  unimpaired  so  far  as  Senate 
bill  number  192  Is  concerned. 


Very  truly  youre. 


UlhJfciKT  LAM8 

Assistant  Attorney  General, 


APPROVE* 


Attorney  General. 


GLlLC 


CO  tFCTIOH  CHARGES1  aK  BATIK  i .'RAFTS  CLEARED  HTtlTO  BATIK  HOLIDAY. 


’•/  19, 


1 88.  v/ 


/ 


fion.  Henry  / • herrlguey 
ft* te  -II  .napec tor 
Jefferao-i  * !ty*  Wlceouri 


In  Fe:  Collection  chargee  on 
ban!-  draft r clear#  I 
Dear  ?r.  fcrrlgueyt  durln  banfc  holiday 

• anlylng  tc  your  Inquiry  of  yesterday  wherein 
yop  orally  requested  an  opinion  »e  to  how  to  handle  the 
charge*  eade  by  th*r  ' oraorree  ^ruet  Co  a:  any  for  clewing 
eon*  half  a dozen  checks  on  restricted  banka  during  the 
ba-  king  holiday  . 

It  la  qy  understanding  that  the  total  charges 
do  not  exceed  a |1.{0|  and  that  thic  oceaalon  wll  not 
arise  agair  In  t*»  future.  t la  fltv  this  In  -aind  that 
this  office  makes  the  follow'ng  s>-g;;crt  1 or  r r tu-wlt,  that 
aa  the  amount  involved  la  considerably  leer  than  the 
expen ra  wo  Id  be  to  enforce  payment  of  th«r>«  eraall  e-nounte, 
to~w*t,  that  It  would  coat  sore  than  e £1.60  to  -nail  out 
a registered  notice  to  eaeu  of  the  el*  part  lee  of  > hearing 
for  revocation  of  license;  that  It  would  be  oUvl sable  to 
•iarly  ch*  rg**  these  e**!!  amounts  up  to  collect  on  expanse. 
If  this  can  be  d ne  upor  your  books.  In  thia  way  It  would 
not  be  neeesaary  for  you  to  curry  over  a delinquency  of  a 
few  rente  fro*  month  to  wonth  on  three  account  a nor  would 
It  be  necessary  for  you  to  go  to  the  additional  expense 
of  taking  steps  to  require  these  half  a dosen  taxoryera  to 
take  up  the  r all  delinquency, 

erupting  that  thf  foregr lng  rstlefaotcrlly  anewerr 
your  inquiry,  I remain. 


Mnrenely  yours. 


HARRY  G.  WALTRFR,  Jr. 

A at latent  Attorney-  eneral. 

A JVKC: 


: 


v ~ wrvFTm— 

Attorney-" en#rel 


relief  of  insolvent  criminals  confined 


Construction  of  Section 
5859  R.  S.  Mo.  1929. 


V 


honorable  derbert  Porklns 
Cl  irk  of  the  Circuit  Court 
Pinovllle,  Mlssorrl 


?-& 

Auf^iat  1 /,  1935 


Dear  Sin 


Your  letter  of  July  21  st,  addressed  to  thin  Depart- 
ment wherein  you  desire  an  opinion  as  to  the  cone  true  t ion  of 
Section  3859  H.  S.  ,io.  1989,  has  been  handed  to  me  for  answer* 
Your  let tor  is  herewith  quoted! 

"It  lias  been  a question  here  discus:  ed 
by  myself  and  the  Prosecuting  Attorney 
as  to  whether  -action  3859  rules  In  ceee 
of  Insolvent  prisoners,  and  If  it  does 
as  1 tli Ink  and  claim,  then  I or  it  would 
be  y business  to  order  the  release  of 
Insolvent  prisoner  after  lading  In  Jell 
one  day  for  each  two  dollars  ol'  fine  orxl 
costs,  now  Puckett  the  prosecuting  attor- 
ney claims  that  It  will  take  30  days  to  lay 
out  any  amount  of  costs,  and  It  lias  always 
been  the  practice  hero  to  keep  prisoner  In 
Jail  wenty  days  lor  the  cost  regardl *es 
of  what  the  cost  mi  ht  be* 

If  I am  called  upon  to  do  same  I will 
try  the  beotion  3859,  as  1 now  see  it, 
and  if  It  1s  not  too  much  trouble  1 would 
like  for  you  to  give  me  your  opinion  in 
this  oat ter." 

You  state  that  , ou  are  in  doubt  as  o whether  or  not 
Seetl  n 3859  R.  S*  Jo*  1939,  should  be  followed  in  the  case  of 
Insolvent  prisoners.  e suppose  that  the  other  statutes  which 
ml, -Jit  confuse  you  on  the  matter  are  beet  ions  5727  and  77  2b  K.S. 
Mo.  1929,  which  are  as  follows! 
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"..hen  any  person  Is  held  in  custody  or 
Imprisoned  lor  a fine  imposed  for  a 
criminal  ofienso,  as  specified  In  the 
last  section,  the  court  in  which  the 
cause  was  tried,  or  the  judge  thereof 
In  vacation,  on  the  petition  of  the 
prisoner  for  that  purpose,  shall  sent- 
ence him  -o  Imprisonment  for  a limited 
time.  In  lieu  of  the  fine;  and  at  the 
expiration  of  such  time,  the  prisoner 
rhall  be  discharged  on  the  payment  of 
costs,  or  obtaining  his  discharge  in 
the  manner  In  the  next  sections  pro- 
vided. 

.'hen over  any  person  shall  be  detained 
for  the  costa  of  a criminal  prosecution, 
he  a)  mil,  after  having  endured  twenty 
days*  Imprisonment  in  the  county  Jail 
for  the  nonpayment  of  such  costs,  be 
permitted  to  take  the  benefit  of  the 
laws  for  the  relief  of  insolvent  per- 
sons confined  on  criminal  process,  on 
making  application  for  that  purpose, 
and  conformin  to  the  provisions  of 
such  law." 

As  to  which  oi  the  above  quoted  sections  or  ectlon  3659 
ft.  S.  .«o.  1929,  as  mentioned  In  your  letter  s o .ld  apply,  wo  ,ld  in 
a large  degree  depend  upon  the  facts  and  circumstances  surrounding 
tne  Individual  case,  under  Section  5727  aoove,  if  a person  la 
fined  in  a certain  amount  which  would  necessarily  carry  the  costs 
he  could  not  be  discharged  or  take  advantage  of  paying  he  costs 
or  ondurln  twenty  days*  imprisonmjnt  as  under  Section  372b,  unless 
the  trial  Judge  should  in  lieu  of  his  fine  sentence  him  to  impri- 
sonment for  a limited  time.  This  was  held  in  the  case  of  ftx  parte 
Hoy  l acres t.  Petitioner,  52b  do.  1.  c.  u41: 

"The  statute  authorizing  petitioner's 
con  lbnont  is  **  notion  4070,  devised 
Statutes  1919,  as  follows! 

Whenever  any  defendant  snail,  on  a 
conviction,  be  sentenced  to  Imprison- 
ment in  a county  jail,  or  to  pay  a 
fine,  he  shall  be  imprisoned  until 
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tii©  sentence  la  full;  compiled  with 
and  all  costs  paid,  unless  iai  be 
sooner  diseliarced  in  ho  manner 
hereinafter  provided. 

Tills  statute,  within  its  scope, ap- 
plies alike  to  misdemeanors  and  fel- 
onies. It  is  a part  and  parcel  of 
every  sen t<  nee  to  a fine  ( <x  parte 
Parker,  10U  ifo.  551,  555,  17  £.W. 

558),  and  the  jud  meat  was  in  sub- 
stantial compliance  therewith.  The 
manner  in  w.  lch  defenaont  could  'he 
coonor  discharged1  is  thus  set  forth 
in  the  sections  Immediately  follow ingi 

Section  4071 1 '//hen  any  person  is 
held  in  custody  or  imprisoned  for 
a fine  imposed  for  a criminal  offense, 
as  specified  in  the  last  section, the 
court  in  which  the  cause  wan  tried, 
or  the  judge  thereof  in  vacation, 
on  the  petition  of  the  prisoner  for 
that  purpose,  shall  ssntince  him  to 
Imprisonment  for  a limited  time.  In 
lieu  of  the  X’lnej  and  at  the  explic- 
ation of  such  time,  the  prisoner 
shall  bo  die  charged  on  payment  of  costs, 
or  obtaining  Ills  discharge  In  the  manner 
in  the  n xt  sections  provided. ' 

Section  4072:  'Qwnsvor  any  person 
shall  be  detained  for  the  costs  of  a 
criminal  pioeecution,  ho  surll,  after 
having  endured  twenty  days'  Imprison- 
ment in  the  county  Jail  for  the  non- 
payment of  such  costs,  be  permit tad 
to  take  the  benefit  of  the  laws  for 
the  relief  of  insolvent  persons  con- 
fined on  criminal  propose,  on  making 
application  for  hat  purpose,  and 
conform  ini'  to  the  provisions  of  such 
law.  * 

Section  4071,  supra,  provides  a ne- 
thod,  and  we  are  advised  of  no  other, 
by  w lch  a defendant  ro  committed  may 
discharge  the  line  apart  from  the 
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costs  assessed  aalnst  him  cy  the  same 
juu,inen'  . no  may  petition  the  court 
In  which  * he  cause  was  tried , or  the 
judge  thereof  in  vacation,  to  'sent- 
ence him  to  imprlsono-nt  a or  a lim- 
ited time,  in  lieu  of  the  line,1 
hon  such  prison  sentence  is  served 
ho  is  entitled  to  be  discharged  on 
payment  oi  costs  or  Obtaining  his 
discharge  under  Section  4072  and  tlae 
aot  for  the  relief  of  insolvents  con- 
fined on  criminal  process.  Xo 
authorize  a discharge  there  must  ,c 
a strict  compliance  with  the  statutes 
prescribing  the  methods  by  which  It 
may  be  Obtained,  having  followed  a 
way  of  die  own  choosing  not  authorized 
by  statute  petitioner  is  not  entitled 
to  be  discharged. " 

Now  at  to  the  section  in  controversy , namely,,  ection 
5639  K.  £>.  o.  1029,  which  is  as  follows! 

"Any  person  detained  in  prison  for 
the  nonpayment  of  any  line  or  costs 
on  accoun  . of  any  criminal  proceed- 
ing may  be  ordered  to  be  discharged 
from  such  Imprisonment,,  b the  court 
or  by  tlie  Judge  of  the  court  uaving 
criminal  jurisdiction  for  the  county 
In  which  he  may  be,  or  b„  the  clerk 
of  said  court  in  vacatlon,af tor  be- 
ing imprisoned  one  day  for  every  two 
dollars  of  such  line  u.d  costs,  or 
after  . .avin  endured  twenty  days1 
actual  lmprlsonmon ; lor  the  non- 
payment of  costs,  if  he  be  unable 
to  pay  th^  same,  ' 

you  state  that  the  prosecuting  attorney  takes  the  position  that  It 
requires  twenty  days  to  be  served  by  a prison  r for  the  costs  re- 
gardless of  what  the  costs  might  be,  repeating  that  portion  of  the 
above  quoted  section  "or  after  having  ensured  twemy  days*  actual 
imprisonment  for  the  nonpayment  o-  costs".  If  he  is  unable  to  pay 
the  r>a.e  we  a-rao  with  the  pro  seating  attorney  provided  ti»t  the 
costs  would  to  40.00  or  more.  tkit  for  the  sake  of  argument  let 
us  assume  that  the  total  costs  are  only  $16,00,  Uie  prisoner  be- 
ing allowed  by  the  feet,  ton  ,2.00  for  aach  day  confined  In  the  jail 
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for  serving  hie  costs  s.<  ould  have  the  cores  served  In  eight  days, 
hy  a.  oulJ  he  be  confined  In  jail  wenty  days  at  tin  rate  of  5 3,00 
per  day  bo  serve  $16.00  In  costs?  'flie  costs  in  criminal  cases 
arc  some times  very  exorbitant  t nd  these  statutes  for  ‘ he  * relief 
of  insolvent  criminals  con  ined*  In  or  opinion  were  deal  nod  to 
prevent  a prisoner  from  bo in  confined  In  a Jail  Indefinitely,  in 
the  event  that  iie  was  unable  to  pay  the  costs. 

e do  not  believe  .hat  the  statute  contemplates  that 
every  insolvent  prisoner  regardless  of  the  amount  of  his  coots, 
should  be  compelled  to  remain  twenty  uays  serving  time  for  the 
costs  but  rather  If  the  costs  aro  more  than  * wenty  da  c at  V2.Q0 
per  day  he  shoulu  be  given  the  opportunity  to  discharge  himself 
under  he  procedure  as  set  out  in  subsequent  statutes.  If  he 
desires  to  avail  himself  of  the  opportunity. 


Yours  very  truly. 


O.hIVLR  W.  MOL  H 

Assistant  Attorney  General, 


APPKOViJ)* 


ROY  MeKITfRTCif 

Attorney  General, 


OJNi 


ORIHISAL  LAW  . —Misbranding  of  no  tor  oil  an  offense  under 

Section  4302,  R.  S.  Mo.  1939. 


Boa.  R.  S*  Poll 
Prosecuting  Attorney 
Marble  Hill,  Missouri 


August  33,  1933 


My  Dear  Mr.  Pet 


I 


loves 


Aeknovledgnent  Is  herewith  s&de  of  your  letter  of 
1933,  suppl eventing  your  previous  request  for  an 
this  of floe.  Tour  original  request  reads  as  fol- 


"Ooapialnt  has  been  aade  to  ne  that  n 
certain  Oil  Ooatpeny  vhioh  Is  doing  bus- 
iness in  this  state  has  in  the  oouree 
of  Its  business  had  Its  employees  in 
this  stats  rebrand  a mssber  of  barrels 
of  oil  and  then  soil  sane  UMler  a differ- 
ent omu  and  at  a higher  price  that  said 
produet  was  originally  offered  for  eale 
under  ite  original  brand.  This  was  dona 
by  having  said  snployees  paint  tha  heads 
of  ths  barrels  and  than  rebrand  sans 
under  n different  nans* 

Do  you  believe  that  this  is  in  violation 
of  the  Lavs  of  tha  State  of  Missouri!* 

Tour  supplenantary  latter  reads  as  follows I 

•In  reply  to  your  letter  of  ths  11th.  Inst., 
with  reference  to  the  rebranding  of  no  tor 
oil  by  a certain  oil  oonpaay.  please  be  ad- 
vised that  these  brands  are  trade-narked, 
and  that  the  rebrand  la  known  and  recog- 
nised by  the  custoners  of  this  oonpaay  to 
bo  of  a higher  quality  or  grads  of  oil  then 
ths  original  brand,  and  ths  original  brand 
was  known  an  a cheaper  ex  inferior  grads 
of  oil.  Please  be  further  advised  that 
ths  rebrand  la  not  an  lnltatlon  of  the 
bread  of  any  other  oonpaay.  Trusting  that 
the  above  fhlly  covers  your  snqulri  es , and 
that  I nay  hear  from  you  very  shortly.* 


Hon.  R.  3*  Pet 


August  33,  1933 


After  in*  consideration  It  1*  the  opinion  of  this 
offle*  that  the  aete  referred  too.  in  themselves,  are  net 
prohibited  by  any  lam  of  this  State*  That  ia  to  aay,  there 
ia  no  lea  which  would  prohibit  the  oil  oonpamy  from  changing 
a trade-mark.  or  bread  on  its  own  product*  to  another  trade- 
nark  or  brand,  both  of  which  trade  marks  or  brands  are  owned 
sad  oont rolled  by  tbs  eald  oonmsny*  This  Is  not  to  bo  eon- 
atrued  as  to  state  that  the  sue  of  euoh  rebranded  oil  would 
not  oonstitnto  an  offense,  but  the  sot  of  rebranding  it  not, 
in  itself,  s violation  of  any  law  of  thla  state • It  seems 
peculiar  that  no  legislation  has  bean  enacted  covering  the 
labeling,  branding,  or  inspection  of  aotor  vehicle  lubricating 
oils*  The  oil  inspection  lass  of  this  Stats  arc  confined  to 
such  petroleun  products  as  nay  bs  used  as,  or  eoofclned  with 
other  else  eats  and  used  as  aotor  vehicle  fuels,  or  euoh  pet- 
roleun products  ms  nay  bs  usad  for  Illuminating,  heating  or 
power  purposes.  Vo  provision  la  aada  for  tbs  inspection, 
labeling  or  branding  of  Itftrloatlag  oils*  Accordingly,  there 
la  no  penalty  fixed  for  the  violation  of  sueh  inspection  lass, 
and  it  seems  that  the  natter  of  branding  and  labeling  lubri- 
cating oil  has  entirely  escaped  the  attention  of  the  legis- 
lature* 


An  examination  of  Art*  1 of  Chap.  36,  pertaining 
to  trade-narks,  dies,  and  brands  reveals  that  no  section  con- 
tained In  that  article  is  applicable  to  the  facte  aa  related 
in  your  supplementary  latter*  Those  seat Ions  referred  to  the 
infringement  of  the  trads-marks,  brands,  end  labels  belonging 
to  others;  to  the  use  of  dies  and  platan  imitating  the  labels, 
brands,  end  trade-marks  of  ethers,  and  do  not  apply  where  tbs 
brand  or  trade  mark  is  owned,  controlled  or  first  used  by  tbs 
party  using  such  brand  on  another  product* 

While  ws  find  many  sections  prohibiting 
branding  or  nitlabeling  of  various  items  of  nerch 
as  flour  and  seal,  (Art*  6 of  Chap*  93),  foods  and 


4365)  and  various  other  specific  items  of  merehandlee,  yet  non* 
of  these  sections  are  broad  enough  to  cover  the  subject  of 
your  inquiry* 

It  is  the  further  opinion  of  this  office  that  tbs 
sals  of  such  misbranded  oil  would,  if  proper  facte  are  proved, 
constitute  an  offense  under  section  4304,  R*  6.  Mo*  1930,  por- 
tions of  whleb  section  reads  as  follows i 


3.  Pete 


August  23,  1933. 


"See*  4304.  Every  person  who,  with  the 
Intent  to  cheat  sad  defraud,  shall  ob- 
tain or  attempt  to  obtain,  from  any 
other  person;  • • "any  money*  * •*  by 
neons  or  by  use  of  any*  * * "deception, 
or  false  and  fraudulent  representation, 
or  statement  or  pretense,*  * * "shall  be 
deemed  guilty  of  a felony,"  • • 


Without  question,  the  entire  purpose  of  the  rebranding  wes  to 
obtain  the  price  of  the  quality  product  for  the  Inferior  pro- 
duct by  celling  the  Inferior  produo t ae  the  quality  oil.  But 
no  offense  was  committed  until  such  greater  pries  wee  obtained 
through  a eale  wherein  the  rebranded  product  was  represented 
to  be  and  was  sold  as  the  produet  having  a higher  quality  and 
value.  3uoh  an  set  would  conetltute  a deception  or  false  pre- 
tense, obtaining  from  the  customer  the  difference  In  price  be- 
twc  n the  two  grades  or  qualities  of  oils.  Kaoh  sale  would 
oonstltute  a separate  offense.  If  the  aeoeesar^  facts  oaa  be 
proved  a charge  night  be  brought  under  8 sot  Ion  4096,  which 
refers  to  the  obtaining  of  aoney  under  false  pretenses:  or 
undsr  Section  4908,  which  refers  to  the  publication  and  cir- 
culation of  untrue,  misleading,  and  deceptive  advertising. 

It  Is  probsblp  that  the  oil  oonoany  has  at  various  times  ad- 
vextlsed  their  better  oil  as  containing  qualities  sad  pro- 
perties which  tbs  rebranded  product  did  not  contain.  However, 
from  a practical  standpoint.  It  would  seen  that  Section  4304 
la  more  applicable  to  the  situation. 

We  trust  that  the  foregoing  any  be  of  sane  assistance 

to  you. 


Respectful ly  submitted 

HARRY  9.  WALTS SR,  Jr. 
Assistant  Attorney  Oeneral 


APPROVED* 


ROT  RotlTTRIOk 
Attorney  Oeneral/ 
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Hon.  Richard  K.  Phelps, 

Hon.  W,  G. Tracy, 

Members  Sub-Comraitte  on  House  Appropriations, 

Jefferson  City,  Missouri. 

Gentlemen: 

The  question  submitted  by  you  to  this  department  for 
answer,  as  I understand  it,  is  as  follows: 

" Is  Section  13  of  Article  V of  the 
Constitution  of  the  State  of  Missouri, 
as  amended,  self -enforcing?" 

The  question  is  general  in  its  nature,  therefor©  we  will 
discuss  the  several  separable  provisions  of  the  section  referred 

to. 

Section  13  above  referred  to  is  as  follows: 

* 

:,5ec ,13. { The  Governor  shall,  not  later  than 
fifteen  days  after  the  convening  of  the  General 
Assembly  in  each  biennial  session,  submit  a 
budget  showing  estimated  available  revenues 
of  the  state  for  the  ensuing  biennium  and 
recommending  a complete  plan  of  expenditures. 

All  recommended  expenditures  and  appropriations 
shall  be  itemized.)  If  any  bill  presented  to 
the  Governor  contain  several  items  of  appropria- 
tion of  money,  he  may  object  to  one  or  more 
items  ( or  portions  of  items)  while  approving 
other  portions  of  the  bill.  In  such  case  he 
shall  append  to  the  bill,  at  the  time  of 
signing  it,  a statement  of  the  items, (or 
portions  of  items)  to  which  he  objects,  and 
the  appropriations,  ( or  portions  thereof), 
objected  to  shall  not  take  effect.  If  the 
General  Assembly  be  in  session,  he  shall 
transmit  to  the  house  in  which  the  bill 
originated  a copy  of  such  statement,  and  the 
items  (or  portions  thereof)  objected  to  shall 
be  separa tely  rec onsidered . If  it  be  not  in 
session,  then"ne  shall  transmit  the  same  with- 
in thirty  days  to  the  office  of  the  Secretary 
of  State,  with  his  approval  tr  reasons  of 
disapproval,  (Provided,  however,  nothing 
herein  contained  shall  be  construed  as  author- 
izing the  Governor  to  reduce  any  appropriation 
for  free  public  school  purposes. }” 


filed  | 

Jt  I 
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The  parts  of  tho  section  tiavo  quo  tod  i ntl  enclosed 
Is  hr  c^etr.  ore  tho  aaend  ertr  to  Jeetlon  IS  of  rtiole  V of 

the  Constitution  ae  It  existed  previous  to  t o adoption  of  the 

present  section  12.  The  seed  ee*  eppe.ring  in  tbs  6th  line 

of  old  section  12  Is  omit ted  from  the  new  scot lon«  ho  rerer  1 
rule  In  this  state  to  be  applied  In  deter  In in*  whether  or  not 
a constitution.  1 rotl.  Ion  le  eelf-enforclng  Is  fit  ted  In  h rpe 
et  nl.  v*  Batioael  Biscuit  Company,  179  ne«  GC3-&8G«  The  supreme 
Court  st  ting: 

4 In  Foes  v,  f.p  ub  Jur  at,  67  i:o.  :,£6,  this  cour  t hod 
before  it  section  2?  of  article  12  of  th*  Constitution, 
which  sales  it  a crime,  4 the  nature  end  punishment  of 
which  shall  bo  prescribed  by  lav4,  for  ny  of; leer  of  a 
b n!: in#'  Institution  tc  receive  deposits  after  he  -jao*v 
It  Is  insolvent,  r.  d which  Eaaiies  P7  such  officer  Individ- 
ually responsible  civilly  fd  s eh  do  ositu,  aid  it  was 
there  o id  * 7*o  eases  ure  exception!  where  cons tituti onr -.1 

Sov  I r>  lonr  enforce  thence]  ves;  ardin  rlly  the  1'  tors  cf 
o convention  bsvc  tobo  supplorontod  by  legislation 
before  beecnlng  oper  tlve.  tf  course  if  it  be  evident 
fra  the  terns  employed  in  any  p rtlcul  r provision  of 
tho  organic  lew,  th  t it  sh‘  11  go  into  faros  forthwith, 
without  awaiting  ancillary  legislates,  It  will  beoo.e 
an  Imperative  judlci  1 duty  tto  thus  decl  re«f  * coacdincly 
it  win  held  t*  t the  whole  section  was  net  self-enf  aroinr. 

Thor  softer  in  Cimihgs  v.  -inn,  0©  l*o*  1*  0.  &6» 
the  usntion  ef  in  c as  before  thi;  court  and  the  de- 
cision in  the  Jpc  nharst  c ee  was  referred  to,  nd  it  w e 
unanimously  held  th  t the  first  portion  of  the  section 
th  t Bk  de  it  a crltss,*  tho  aster*  nd  punishment  of 
which  shell  be  proscribed  hy  law4,  was  ole  rly  not  colf- 
enforclnp,  but  needed  leglelntivo  action  to  prescribe  tho 
n turo  and  punishment  uf  the  offense,  but  that  the 
letter  row 'sione  of  the  section,  which  undo  sttoh  officer 
civilly  11  bio  for  such  deposits,  win  self-enf  oral ng  ^sA 
needed  no  legisl  tivo  id»l  Oonen  t,  r.lso.  State  v«  Sattley, 
131  l'o«  1.  c.  405.) 

The  genor  1 rule  os  to  whether  tho  growl elects  of  ti>e 
Const  tut  Ion  are  ne  If -enf  arcing  is  thus  ot  ted  in  6 js. 
and  3ng*  'ncy.  Law  (2Td.#,  p.  012*  • Constitution?!  pro- 
vision,1 ere  self-exec  ting  whero  there  Is  a manifest 
intention  th  t tney  s'lould  go  into  lncedi-  to  effect, 

. nd  no  & no ill -cry  lepiol  tion  is  neooss  ry  to  t e en- 
joy ent  of  n right  given  or  the  enforcer* -at  of  a duty 
imp'  - od.  In  o so  r ooBstltetlon.  1 prevision  io 

enblguous  nd  t e words  ouiployed  do  not  pi k inly  evince  on 
intention  that  the  provision  is  to  be  self-exsoutlng,  the 
00  rt  in  cone truing  It  will  resort  to  other  aide  than 
the  nere  Inrru-  re  employed* 


Hi  eh  rd  ' • :hol;  s-  .O.^p  CJ^3 


’JfaxSge  Jooloy  eta ten  the  rule  te  bof  constitution! 
prevision  raoy  bo  e id  to  b©  e s If —oace outing  if  it  sup- 
plier a fluff  to  ion  t rule  by  means  of  which  the  rlffit 
giwen  may  be  enjoyed  an  protected,  or  the  duty  impoeea 
» y bo  Mf creed}  mi  it  is  not  as if -executing  who®  It 
merely  indie  "tor.  principles,  without  laying  down  rules 
by  esmse  of  ©hi  oh  theec  principles  aay  be  gi von  t ’*« 
fore®  of  law.*  ( Cooley*  © Const.  Lira.  (7  P&*  i , p. 

IfflU’ 

. ae  also  St'  to  eat  inf*  Fcrsaen  w*  Ills,  28  a*  . { ;.vnd } S63. 

lertr  t o © n©  line  and  ?ith  reference  to  a cone titut Iona 
prowl  ©ton  taped  up  a duty  ttyos  in  officer*  which  is  trise  of  the 
prowls  ion  under  consider*  tion*  the  3apraie  Court  of  new  Mexico 
in  at  to  ex  rol  Delgado  w.  Poaer©*  l:;4  I-  c.  640-681,  © id: 

'The  mere  feet  th  t leg! si  tie®  laight  sup  lament 
nd  odd  to  or  preeeribe  a penalty  for  the  viol  tier 
of  ©elf-oxoo'  tinr  provision  doe©  not  render  si  eh 
prowl  sic®  ineffoetiwo  in  the  absence  cf  ouch  legis- 
lation* «Turtfe  Cooley  la*  e dor®  the  rule  times* a 
constitution  1 prowls  Ion  any  bo  © id  to  bo  self* 
executing  if  it  supplies  a sufficient  role  by  ®*r  as 
of  wbleh  tbs  right  given  nay  bo  enjoyed  and  protect©-:'* 
or  the  duty  iaroyed  ®&y  bo  enforced.*  Cooley* s Con- 
stitution X I. itai to  t ions  (7th  A. ) p*  181.  Tested 
by  this  rule*  tbe  dance  in  question  le  el©  -rly 
self -executing.  If  a oenstituttan  1 prowls ion* 
either  directly  or  by  iapllctlon,  Imposes  duty 
upon  an  officer*  no  legieVtion  Is  rooosc  ;ry  to 
re  wire  the  per* or?  nee  of  such  duty.' 

The  Supreme  Court  of  jrinom  In  Campbell  v.  Runt,  162 
3N  C.  88  -006 * e Id i 


If  a ionstitu  tic®  1 prow  isle®  directly  impose© 
si  duty  upon.  an  officer*  no  Icy i si  tlo®  i©  accessory 
to  re  «iro  tbs  purferr  nee  of  such  duty* 


Go  in*'  t © previsions  of  hoc  tic®  13,  tl:o  Governor  eh  ,11 

not  1 tor  thon  fifteen  days  ;f  t jy  the  convening  of  the  Oener  1 o- 
ssnbly  ^ c cfe  bleonl  1 seen  ion,  ©vital  t budget  shoeing  the  estjLxited 
v liable  revenues  of  the  at  to  for  the  foil  owl  :.r  bionrim  * ■?—  - - 
aocgiandliig  a ooaplete  plan  of  expenditure®.  As  to  whet’ier  the  time 
'xa"Vmioht  a budget  shrill  be  setaitted  is  a*  .ado  Vary  or  direct  cry 
only  la  not  su.trii  t ted  to  ns  by  your  uestion*  Tbs  Governor  is  to 
oe tin  to  the  v 11;  bio  rewont  ©a  and  recommend  - pi  n far  ax 'ending 
the  a- me.  The  expenditure®  nd  approprl  tion©  so  reeasraesded  by 
the  owornnr  eh  11  bo  by  Ma  itelzoft*  If  the  Goner  s embly 
presents  un  ppropritio®  bill  to  tho  & -Terror  con  Vi  hi  ng  so  word 
itonr,  the  Cover nc*r-  m y object  te  ono  or  s ere  Itc  s,  cr  be  ny 


Rich  rd  Y.  Phelps  - ,G,  Trr.ey-4 
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object  to  a portion  of  any  one  of  the  items,  If  the  Governor  does 
object  to  one  or  more  of  the  Items  or  if  ha  objects  to  a portion 
of  any  of  the  items,  ho  shall  attach  to  the  bill  ao  auiiaitted  to 
hin  at  the  tine  of  signing  the  bill,  a statement  of  the  Items 
or  portions  of  Items  to  which  he  objects,  and  the  approprl  tlons 
or  portions  thereof  provided  In  the  bill  nd  objected  to  by  the 
Governor  sh  11  not  take  affect.  If  the  Cener  1 assembly  be  in 
sosslon  at  the  time  the  Governor  attaches  his  objections  to  the 
bill,  ho  shall  trans  it  to  the  house  where  the  bill  originated 
a copy  of  hie  state  ont  of  objections  to  tho  bill  and  thereupon 
the  items  or  portions  thereof  objected  to  by  the  Governor  ah  d 1 
be  ceptrntaly  reconsidered  by  the  house  where  the  bill  originated* 
If  tho  Conor :.l  sscably  sh  11  not  be  In  sosftlon  at  the  time,  the 
Governor  shall  transmit  the  bill  with  his  apprev  1 or  ret* eons  far 
dis:.pJ«rov  1 within  thirty  days  to  the  office  of  the  Secretary  cf 
c-t  to. 


Under  tho  rules  above  stated,  and  lYor.  the  provisions 
of  Section  13  Itself,  no  reason  appears  for  tho  Leglsl-  turo  being 
0*  11  on  to  enact  Legislation  to  enable  the  Governor  to  wfom  tho 
duties  imposed  upon  him  by  the  section,  but  it  is  only  a question 
of  oh  t the  courts  night  aay  his  duties  are  under  tho  terms  and 
provisions  of  the  section, 

Vie  are  of  the  opinion  that  Geo t ion  13  of  ..rtiole  Y 
of  the  Constitution  is  self -enforcing,  and  does  not  rood  additional 
leglsl  tion  by  the  General  Assembly  to  carry  the  s-  re  Into  effect. 

Very  truly  yours. 


GILBERT  LAMB 

A.  ss  is  tun  t 1 1 arne  y-Genar  1 1 


COUNTY  ttLCGtej^EK  OF  - ferriage  license  bl  nks,  by  'hom 

furnished,  Section  11527,  E,  S*  Mo.  1)20. 


February  13,  1933, 

h^TIed 

Lp 


Kon.  John  fi,  ihlpltpe 
i rosecuting  Attorney 
butler  County 
Poplar  uiuff,  w labour! 

■ear  ir: 


Your  recent  letter  directed,  to  the  Attorney 
General  h-  s been  handed  the  undersigned  for  attention.  You 
asked  an  opinion  of  this  office  upon  the  following  questional 

"1,  The  question  has  art  sen  whether  th» 

County  Court  of  this  County  or  the  re- 
corder of  needs  of  this  County  is  sup' owed 
to  oey  for  the  blank  marriage  licenses  for 
the  use  of  the  coord  or  of  Deeds.  There 
•••me  to  be  quite  a con  trow*’ ray  on  this 
rartlculr  r point  and  T would  like  to  hare 
your  opinion  on  it. 


S,  There  lc  a man  in  thlc  city  who  desires 
to  ©ell  tear  gne  pencils.  These  are  w*de  to 
look  like  ordinary  automatic  pencils  only  on 
the  top  there  is  a device  for  discharging  a 
tear  gas  bullet.  I have  searched  the  statutes 
and  h;  ve  been  unable  to  find  any  ®t  tuts 
directly  bearing  on  this,  I would  appreciate 
an  opinion  on  t&eee  two  matters. ** 


Section  9055,  fi.  a.  uo,  1899,  se  carried  forward 
frets  tne  at-  tut  a of  1889,  provided  ac  follows: 

*Tae  recorder  shall  kee.j  bis  of  Ice  at  the 
seat  of  justice  in  encu  county  and  shall 
provide  the  arne  with  suit &h 1 £ books.  In 

which  he  shall  record  all  inetrumeote  ox 
writing  authorised  or  required  to  be 
recorded. " 


Bm.  John  8.  Mlllps  * 2 


In  the  os  e of  Ewing  v.  Vernon  county,  £16  Wo.  881, 
Loan,  J.  writing  the  opinion  of  the  court,  construed  the 
above  section  in  oonnectior  ,!rith  various  other  provisions 
rel  ting  to  county  courts  end.  county  offices.  That  ctiors 
involved  & controversy  between  the  county  court  end  recorder 
of  Vernon  County,  over  certain  sums  claimed  by  the  recorder 
to  be  due  him  for  expenditures  for  janitor  service  and  stamps, 
I*y  reason  of  the  meager  revisions  of  the  statute  relating 
to  the  expenses  whio.:  might  be  allowed  the  recorder,  the  court 
discussed  provi cions  relating  to  other  offices  In  reaching 
lte  conclusions  as  to  what  should  be  rovided  for  the  recorder* 
fills  oeee  was  decided  In  f*ivlaion  One,  February  £6,  1309, 
having  been  certified  from  the  Kansu:  City  Court  of  appeals. 

It  will  be  observed  by  reference  to  flection  906b, 
h.  fi,  bo,  1899,  rupre,  that  the  duty  tu  e>  imposed  upon  the  re- 
coruer  to  maintain  tne  office  at  the  county  seat  and  provide 
the  same  with  books.  The  court  in  the  Vernon  County  oace 
reached  the  conclusion  that  the  real  Intent  of  the  various 
statutory  provisions  was  that  the  county  court  should  not 
only  furnish  an  office  to  the  recorder,  books,  furniture, 
stationery  and  euppliec,  but  that  he  efcnuld  also  be  provi  ed 
with  janitor  service  and  stamps. 

By  reason  of  the  meager  provision  of  the  statutory 
provision  as  then  existing  and  poceibly  of  the  decision,  as 
above  referred  to,  the  legislature,  in  June  following  the 
ren  it ion  of  the  opinion  by  the  Supremo  Court,  enacted  the 
following  section,  now  designated  as  Section  116ST,  R.  9*  ho* 
1939: 


"The  recorder  "hall  keep  hie  office  at  the 
seat  of  justice,  and  the  county  court  shall 
orovide  the  saiee  with  suitable  books,  in 
which  the  recorder  shall  record  ell  Instru- 
■ men  to  of  writing  authorized  and  required 
to  be  recorded.  *♦**■***• 

It  will  be  observe:'  that  In  this  section  it  is  incumbent  unon 
the  county  court  to  famish  suitable  book*  In  which  the  recorder 
shell  record  all  instruments  of  writing  authorised  and  required 
to  be  recorded.  Ho  provision  is  made  for  the  furnishing  of 
any-t  1 other  than  books  to  ths  recorder.  If  the  olnl 
statutory  provision,  then,  should  be  the  only  guide  u on  the 
inquir.  and  if  the  amendea  provision  was  intend'd  to  and  t id 
limit  the  articles  to  be  furnished  the  recorder,  the  statute 
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Itself  would  answer  the  question. 

Section  3978  R.  3.  Mo.  1939,  stakes  It  mandatory 
upon  the  recorder  to  Issue  marriage  licenses  and  he  is  the 
only  person  upon  whom  that  duty  rests.  In  46  C.  J.  1018, 
the  following  declaration  of  law  is  founds 

•where  the  law  requires  an  officer  to  do 
that  which  necessitates  an  expenditure  of 
money  for  whioh  no  provision  is  made  to 
supply  him  with  cash  In  hand,  he  may  make 
the  expenditure  out  of  his  own  funds  and 
have  reimbursement  therefor.* 

That  principle  of  law  is  approved  in  the  Vernon 
County  case,  supra,  upon  that  authority  (t hen , it  is  the 
opinion  of  this  department  that  the  marriage  license  blanks 
required  by  the  recorder  should  be  paid  for  by  the  county 
court  from  its  general  revenue  fund. 

From  the  description  as  given  of  the  tear  gas  penoll, 
we  do  not  find  any  criminal  statutory  provision  whioh  would 
prohibit  its  sale* 


Yours  very  truly. 


CAJtL  0.  ABIHGTOS 
Assistant  Attorney  General. 


A;  PROVED! 
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Jil  HP:  towor  of  County  Courts  to  compromiso  taxes 
after  State  Board  of  Equalization  has  fixed 
assessed  valuations. 


t ' :<areh  6,  1933. 

»> 


Hon.  John  H.  rhillipS, 
Prosecuting  Attorney, 
Butler  County, 
i crplnr  luff,  Missouri. 


Pear  Ur: 


You  have  as* *ed  my  opinion  as  to  powor  of  County  Court  in 
I issouri  to  eamprorol se  taxes  before  and  after  suit  begun  to  rostr--in 
eoll action  thereof.  You  state  counsel  for  the  uol  Company  against 
whom  taxes  wer  assessed  ~ely  on  the  two  cases  of  State  of  Missouri 
ex  rel  Browe-’,  County  ovenue  Collector  vs.  Federal  lead  Co.,  305 
red.  305,  and  Southern  Railway  Company  vs.  Anthony,  73  Po.  431  for 
authority  of  the  County  Court  to  compromise  taxes. 

In  the  Federal  Lead  Company  case  265  ".T  .C.  309,  Jhdgo 
"aria  admitted  no  statute  of  issouri  authorizes  County  "'ourt  to 
compromise  taxes  except  in  certain  enunor  ted  casus  within  none  of 
which  this  enso  of  your  county  falls.  Judge  eris  said: 

"Neither  is  thoro  any  statute  in  existence  which 
expressly  places  authority  on  a County  Court  of 
I insouri  to  compromise  taxes  as  such,  and  which  hevo 
boon  levied  and  assessed  and  -ade  up  Into  a Tax  Pooh 
in  a case  such  as  Is  here  before  ne  ***  Thoro  is  a 
statute,  however,  which  confers  uoon  the  County 
Courts  of  the  several  counties  of  ! issouri  plenary 
authority  to  either  raise  or  lower  assessed  valuations 
upon  property,  which  lowering  of  valuations  will  have 
the  inevitable  effect  to  low  r the  amount  of  tho  taxes. 

This  section  reads  as  follows Y ( 924  6 J 

*In  nil  cases  where  the  County  court  or  Assessment 
Board  or  any  city  council  or  assessment  board 

shall  have  assessed  and  levied  taxes,  general 
or  special,  on  any  real  estate  according  to 
law  whether  the  some  bo  delinquent  or  other- 
wise, and  until  t!  o same  ate  paid  and  collected, 
with  all  costs,  interest  and  penalties  therein 

the  Jity  council  of  any  city  and  the  County  •; ourt 
of  any  county  shall  hav*'  tho  full  power’1  to  correct 
any  errors  which  may  appear  in  connection  there- 
with whether  of  valuation,  subject  to  the  provisions 
of  the  Co  stltutlon  of  this  state,  or  of  ownership 
or  receivership,  double  asoessr  ent,  omission  from 
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fron  the  assessment  list  or  books,  or 
otherwise  and  to  make  such  valuation, 
assessment  and  levy  conrora  In  all  respects 
to  the  facts  and  requirements  of  the  law. 

Any  description  or  dosi relation  of  Draper ty 
for  assessment  purposes  by  which  it  may  be 
Identified  or  located  shnli  bo  a sufficient 
or  valid  description  or  designation" 

(Section  11492,  H.S.  Ko.  1909,  and  now 
9946,  H.3.  1*0.  1929. ) 

The  Federal  Court  quoted,  as  source  of  power  of  County  Court  to 
compromise  taxes,  Section  36,  Article  VI,  Missouri  Constitution,  in  con- 
nection with  Section  9946  K.S.  Mo.  1929,  and  whioh  Section  36  reads  as 
follows : 


"In  each  county  thore  s’  all  be  a County  Court  Which 
shall  bo  n court  of  record  and  shall  hove  Jurisdiction 
to  transact  all  county  and  ouch  other  business  as  may 
be  prescribed  by  law." 

The  Federal  Court  hold  the  above  puotod  section,  9946,  1.3.  Mo#  1929, 
and  Section  36,  Article  VI,  Missouri  Constitution,  m^de  the  County  Court 
the  general  agent  of  the  county  for  the  transaction  of  county  business 
and  this  general  agency  empowered  the  County  Court  to  ccmpromiso  state 
and  county  taxes. 

It  is  on  elementary  rule  of  construction  that  all  parts  of  a Con- 
stitution and  all  statutes  on  the  sane  subject  must  bn  construed  ns 
related  marts  of  a code  of  laws  to  accompli  ah  a common  end.  '’hero  fore, 
all  parts  of  the  state  Constitution  and  the  statutes  relating  to  rovenue 
and  taxation  must  be  considered  in  any  effort  to  arrive  at  the  Intent 
and  moaning  of  Section  36,  Article  VI,  risonurl  Constitution,  nnd  ’action 
9946,  a. 3.  Mo.,  1929. 

Section  3,  Article  X,  of  the  Missouri  Constitution  provides: 

"Taxes  nay  bo  levied  and  colloctod  for  public  purposes 
only,  "hey  shall  be  uniform  upon  the  same  class  of 
subjects  v.~i  thin  the  territorial  limits  oi8  tho  authority 
lavying  the  tax  arid  shall  be  levied  and  collected  by 
general  laws." 

This  means  state  taxes  shall  be  uniform  throughout  the  state,  county  taxes 
throughout  the  county,  and  city  taxes  throughout  this  city. 

Poet Ion  1C,  Article  X of  tho  Missouri  Constitution  is  as 

follow* : 

"There  shall  be  a :tate  * oard  of  penalization.  consl  sting 
of  the  Governor,  sVaEc  ucTlTor , 'tat e r a s urer , "ocrot  ry 
of  Ptate  and  Attorney  General.  The  duty  of  said  hoard 
shall  he  to  adjust  and  equalize  the  valuatl on  of  real  and 
r>orn  pel  property  among  the  several  counties" of  the  state, 
and  it  shall  nerform  ouch  other  duties  as  may  he  prescribed 
by  law."  ' ' 
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T6  carry  out  those  Constitutional  provisions,  wo  find  the  fol- 
lowing system  for  assessment,  levy  end  collection  of  taxes:  \ local 
nssossor  first  fixes  the  value  In  the  county;  the  asses  'man t of  the 
county  assessor  Is  reviewed  by  the  County  Board  of  ’>un 11 ration  with 
rower  therein  to  lower  or  raise  assessments  of  Individual  'pieces  of 
property;  on  completion  of  County  Boards  of  Bqualiza t; i on  tno  one 
hundred  fourteen  counties  and  the  City  of  3t.  Louis  send  the  assessr-cnts 
ao  rande  and  equalized  locally  to  the  State  Board  of  Actualization. 
Sections  3661  to  9865  R.3.  t.'o.  1929,  provide  procedure  of  State  roard 
In  equalization  of  the  assessment  of  the  different  classes  of  property 
among  tho  one  hundred  fourteen  counties  and  the  City  of  3t.  I.ouls,  and 
the  statute  requires  the  Board  to  classify  all  real  oetnto  In  cities 
and  towns  and  villages  as  town  lots  and  all  other  real  estate  ,as 
farming  lands,  and  all  personal  property  into  twelvo  {12)  named  classes, 
and 

’The  Board  shall  proceed  to  equalize  the  valuation  of  each 
claac  thereof  among  tho  respective  countf ?s  of  the  state  1 n the 
following  manner: 

First  - It  shall  add  to  the  valuation  of  eaeh 
class  of  the  property,  reel  or  personal,  of 
aaoh  county  which  it  believes  to  be  valued 
bolow  Its  real  value  in  money  euch  per  centum 
os  Pill  Increase  tho  sane  in  each  case  to  Its 
true  value. 

second  - It  shall  deduct  from  the  valuation 
In  each  aloes,  of  ti  n proporty.r  nl  and  personal 
which  it  believes  to  be  valued  above  Its  rod 
v'-  ue  In  money  such  per  centum  as  will  rodnoc 
tKo  sane  In  each  case  to  Its  true  valuoT* 


.lection  9865  of  the  1929  statutes  makes  It  the  duty  of  the  State 
Auditor  to  transnit  to  the  County  clerks  the  assessed  valuations 
of  all  classes  of  property  as  fixed  >nd  equalized  by  the  State  qoard. 
’aid  on  the  valuation  there  fixed  by  the  3tato  Board  tho  levy  of  taxes 
la  m de  for  all  state,  county,  city  and  school  purposes,  and  the  tax 
rolls  delivered  to  the  County  Collector  for  tho  collect ion  of  taxes. 


A few  facts,  the  existence  of  which  cannot  be  denied,  should  be 
kept  clearly  In  mind  In  the  ensuing  discussion  of  the  above  outlined 
ttlssourl  system  of  taxation.  First  - it  ion  fact  that  3eotlon  3, 
Article  X of  ’Jlstiourl  Constitution  commands  (not  permits): 


"Taxes  ***  shall  be  uni  fom  upon  the  acme  class 
of  subjects,  wl thin"" t,<q  territorial  limits  of 
the  author! t y i'evyiniTT^o^tax .'** 


Second  - the  law  is  therefore  in  Missouri  the  same  class  of  property 
must  be  taxed  uniformly  all  over  the  state. 


Third  - To  seouro  this  uniformity  in  taxation. 

First  - the  rate  for  state  purposes  must  be  the 
sane; 

Second  - there  must  be  uniformity  In  the  as Rested 
valuation  of  the  sane  class  of  property. 


(Hon.  John  3.  Phillips) 


Fourth  - Uniformity  In  taxation  implies  equality  of  the  tax  burden. 

t 1 

Fifth  - The  state  rate  of  taxation  Is  the  name  In  every  pert  of  the 

state. 


The  Federal  Court  hold  while  no  statute  reive  County  Court  oxoreas 
power  to  compromise  taxes,  yet  the  power  to  compromise  existed  Vy 
Indirection,  because  Section  9946  authorised  the  County  Court  at  any 
tine  before  the  taxes  were  paid  to  lower  the  aaseoeed  valuation  fixed 
by  the  State  Board  and  thus  Tower  the  amount  of  tox3S  Yo  be"  "Si'd  to 
the  level  of  the  arreod  comrroaTse.  because  If  the  ossoesod  valuation 
is  lowered,  Inevitably  the  anount  ‘to  be  paid  in  taxes  Is  lowered . 

All  provisions  of  lew.  Constitutional  and  Statutory,  on  the  same 
subject  must  be  construed  together. 

Grimes  vs.  Reynolds,  164  :4o.  079 

Therefore,  ell  the  constitutional  and  statutory  provisions  relating  to 
asses  i;mant  of  property  for  taxation  must  bo  taieen  into  no  count  in  con- 
st ruing  octi on  9946.  In  State  ox  rel  Jamison  vs.  R.R.  Company,  318 
’’o* , l.o.  p.  2 SO,  In  a tax  C'  so,  It  is  said: 

"A  construction  should  never  be  giver,  to  a 
statute  which  would  work  such  confusion  and 
mischief  unless  no  other  reasonable  construction 
is  possible." 

statutes  should  rooelvo  a sensible  construction  such  as  will  affoct 
the  legislative  Intention,  and  if  possible  so  aa  to  avoid  an  unjust  or 
absurd  conclusion 

State  'ex  rel  Cass  vs*  Cordon,  266  ro.  394 
In  State  ex  rel  cklin  va.  Rombauer,  104  t'o.  l.o.  631,  the  court 

said: 

"It  Is  an  established  rule  of  fundamental 
as  well  ns  other  laws  that  the  effects  and 
oonee 'uoncee  of  any  proposed  1 r t eroro tat 1 on 
of  it"  may  properly  be  con s 1 d e r ed  to  ascertain 
what  wns  probably  the  Intention  designed  to 
be  expreeaed  therein." 

Apply  those  rules  to  Coot ion  9946  and  construction  thereof  by  Federal 
Court  and  what  Is  the  result?  Phat  was  tho  object  of  our  constitutional 
and  statutory  tax  provision?  Tho  end  sought  was  uniformity  in  the  bur- 
den of  taxation  borne  by  tax  payers.  In 

Trust  Company  v 8 -Schramm,  £69  Vo.,  l.o*  490 

tho  court  said: 

"The  state  Board  of  Equalization  was  created 
primarily  to  secure  and  guarantee  uniformity 
and  equality  In  the  burdens  of  taxation 
t:  rourhout  the  statoT* 
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The  r*deral  Court  held  County  Court  could  compromise  taxes  ho- 
cause  It  was  the  general  agent  In  county  affairs*  Hut  in  compromising 
the  taxes  the  County  Court  would  be  compromising  nil  state,  as  well 
as  county  taxes*  Hut  lay  aside  that  question.  • Our  Supreme  Court  has 
had  occasion  to  define  what  the  words  "county  affairs"  means  as  applied 
to  the  powers  of  a county  court  in 


state  ex  rel  Buckner  vs.  tie  lroy,  309  vo*  l*o*  609-G10 

and  said: 

"The  general  rule  Is  thus  expressed  in  15  Corpus 
Juris  at  page  456:  • Except  as  otherwise  provided 

by  law  a Board  of  county  oomlaslonors  or  county 
supervisors  ordinarily  exercise  the  corporate 
powers  of  the  county.  It  Is  nn  enlarged  sense 
the  representative  T**  of  tho  county*  having  *** 
original  and  exclusive  Jurisdiction  over  all 
nutters  pertaining  to  county  affairs.  ***  The 
county  Board  cannot  exercise  its  constitutional 
jurisdiction  within  the  territorial  limits  of 
another  county  ***  county  business  ,w4  means  all 
business  ortalnlng  to  the  county  as  a corporate 
entity  ***  county  affairs  are  those  relating  to 
the  county  In  Its  orrrnlc  and  corporate  capacity*" 

Cur  court  in  this  decision  confines  the  word  "county  affairs"  to 
affairs  relating;  wholly  to  the  county  and  oays  constitutional  jurlsdie 
tion  Is  if  'l t o a ffol r n within  territorial  limits  of  the  county 

and  this  definition  o 7"  "county  affairs"  by  Its  tome  ~ ronfl  its  the 
county  court  from  dealing  with  si nto  affairs,  such  as  loworlnr;  the 
aasessroent  of  values  for  state  Taxation  purposes  an  fixed  Vy  the  state 
Boa  rd  of  1 mial  1 zb t fon. 


Boot  Ion  9946  as  it  now  stands  first  ap^e  >red  In  the  J.'lssouri 
laws  in  1909,  Session  Laws  1909  p.  725  and  Section  9317  B.3.  Jo.  1909 
was  repealed  and  the  present  9946  section  substituted  therefor,  section 
9317  H.S.  Mo*  1909,  prior  to  the  repeal  thereof,  read  as  follows: 


\ i 


t < 


" n all  oases  where  any  auoh  city  shall  havo 
assessed  find  levied  taxes,  general  or  special, 
on  any  real  estate  according  to  law,  whether  the 
same  bo  delinquent  or  otherwise  and  until  the 
same  are  collected  and  paid  with  all  costs,  interest 
and  penalties  thereon,  the  yayor  and  Council  of 
any  such  city  shall  have  full  power  to  correct  any 
errors"  "hi ch  nay  appear  in  connection  therewith 
whether  of  valuation  auhjoot  to  tho  provisions  of 
the  Constitution  of  this  state,  or  description  of 
ownership,  double  asses amen t ,T  ami ss i on  from  the 
assessment  list  or  books  oh  otherwise,  and  to  make 
sueh  valuation,  assessment  and  levy  to  conform  In 
all  respects  to  the  re cu Iren ant a of  the  law." 


It  will  be  observed  the  county  court  is  not  mentioned  heroin.  The 
county  court  was  b rough t Into  this  oec'tfo'n  by  the  change  made  In  1909 
above  referred  to,  34  years  after  tho  State  Board  of  Touallzatlon 
had  been  created  by  the  Constitution  and  aftdr  said  Board  had  been 
assessing  values  for  state  wide  taxation  for  34  years.  This  statutory 
history  shows  It  was  not  Intended  to  confer  any  power  on  tho  city  and 
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tom  oounclls  except  to  aid  In  tho  correction  of  clorlcal  and  admlr.ls- 
tmtlvo  errors  that  hod  crept  Into  the  tax  books •“* 

IS  it  likely  the  Locislature  51  years  apo  Intended  to  authorize 
town  and  city  councils  to  lower  and  ralao  at  their  pleasure  tho  aoaooaod 
valuation  by  the  State  Hoard  of  Ecuallzetion  for  state  wide  levy  of 
trvxos  f’or  state  purposes  and  for  30  years  thereafter  rofusod  to  dve  tho 
s n:«  mower  to  the  114  county  courts  in  the  otato? 

Geo t Ion  3,  \rtlclo  X of  the  Missouri  Constitution  rorrulrlng  unlfom- 
Ity  of  taxation  and  Soctlon  10  of  Article  X of  tho  sane  Instrument  nust 
be  rood  together  and  tho  object  of  their  enactnant  thereby  ascertained. 
The  framers  of  the  Constitution  know  uniformity  In  taxation  noan  equality 
of  tex  payers  In  the  tax  burden.  The  framers  of  this  organic  law  of  the 
state  further  now  uniformity  In  taxation  could  only  be  obtained  by 
uniformity  In  the  assessed  vdua t Ion o of  the  saro  plasmas  of  property 
In  the  114  counties  and  tfte  City  of  5t.  Louis,  and  therefore  in  tho  name 
article  on  taxation  wherein  uniformity  in  taxation  was  commanded,  an 
Instrumentality  woe  const  1 tut  tonally  created  to  Insure  this  unfTomlty 
of  taxation  In  the  form  of  Cm  *tate  Board  of  Zauallzation,  an2T  in  ’ 
Lection  18t  Article  X,  the  mandatory  duty  was  lnposod  on  this  ’ oerd  to 
q-u'  lire  the  csrosrod  valuation  of  property  among  the  several  counties 
of  t)  o state  In  the  following  language i 

"The  duty  of  said  Board  shall  be  to  adjust  and 
a ~uall|e  the  tqIu'  tlon  of  real  and  personal 


property  nr.ung  t? 
■tote*" 


so verm 1 countl  s In  the 


Our  court  holds  this  soot Ion  la  self- on forcing  without  lerislatlon. 

Hallway  Co,  va.  Ptate  Board,  54  Mo,  294 

Our  Gupreme  Court  has  held  the  functions  of  the  local  ^onrdo  aro 
purely  nlnl -torlal  after  the  :;tate  Board  has  acted.  In 

Trust  Co  peny  vs.  Cohrana,  209  1 o, , l,c,  498 

our  court  said: 

•As  oloarly  indicating  that  the  functions  of  tho 
loool  board  nro  purely  nlnletorlal  aft  or  the  state 
Hoard  has  acted  wo  find  Section  11408  (now  Section 
9di7  H,3.  of  o,  1929)  which  provides  that  when  tho 
report  of  the  State  Board  lo  not  received  at  or 
durinr  tho  session  of  the  County  noard,  tho  County 
Clork  shall  adjust  the  tax  books  according  to  such 
ro  ort  when  the  sano  la  roooivod," 

And  poo  tlon  9805  H,S,  Vo.  1929  provides: 

" And  it  shall  be  the  duty  of  tho  Ptote  auditor  to 
require  tho  darks  “of  the  o-voral  county  o our  to  of 
t'  l s state  to  eep  up  tho  aggra-ate  vaiuaMon  of  ro  '1 
and  personal  property  In  thoir  ro3pootivo  countlos 
for  those  years  In  whloh  no  3 to to  Board  of  Mouallratl  >n 

iia£ji2fl£iM.)Ur:t  fI*oa  b:r  the  lant 
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This  coot ion  again  shows  all  assoosnont  work  by  local  boards  or  officials 
Is  purely  ministerial  after  the  -Ttato  ~oard  .cte. 

The  Federal  Court  hold  motion  9946  authorizes  city  councils  and 
eounty  courts  (I  say  city  councils  as  wall  as  county  courts,  hoccuse 
under  neat ion  9946  city  councils  are  rlvon  the  sane  power  as  county  courts) 
after  the  3tatc  TSoard  has  fixed  ascassnonts  to  relso  or  lower  said  valuation. 

Replying  now  tho  rule  of  construction  hereinbefore  sot  forth  that 
corse  'uoneco  of  a proposed  lntorrr  'tntlon  may  he  considered  in  determining 
how  ’statute"  should  bo  ocnstniod , Xot  us’  'sec  what  would  result  If  the  Tadoral 
Court  lo  rifl-ht#  Thero  are  114  counties  and  scores  of  cities  In  the  state. 
o provision  Is  made  by  lew  for  a mooting  of  rorrosentativos  of  all  these 
looal  subdivisions  to  agree  *jfi  o connwn  basis  on  which  they  would  raise  or 
lower  tho  assessed  vnlue  flxod  by  tho  state  board  of  Equalization  on  various 
ol  3r.es  of  property.  Tho  result  would  be,  of  course,  about  as  nany  different 
asnosrod  vnlu^  tlons  on  same  claaaoe  of  proparty  as  there  ore  counties  cr'd 
cities  in  tho  state.  In  tho  Sohraan  aso  tho  It.  Louis  City  board  raj sod 
ban  stock  cisrossmont  nbovo  tho  assessment  ther  on  by  the  State  board  and 
tho  Supreme  Court  held  I t liad  no  power  to  Increase  tho  ~tatc  hoard  * o as  as- 
non to,  and  In  tho  opinion  the  Court  discusses  consc "ponces  of  ouch  nn 
Interpretation  of  tho  law  and  In  269  ?o.#  l.c.  pp.4  C-499,  the  Court  add: 

-Soctlofl  11412  supra  expressly  authorizes  tho  state  board 
to  not  only  increase  tho  nasossmonts  made  by  the  local 
authorities,  but  also  o powers  it  In  similar  language 
to  reduce  the  sane  to  its  true  vnlue.  If  Its  action  In 
this  ros  ct  w:  re  not  hold  to  bo  o .inclu  lvo.  clashes  and 
conflicts  would  bo  inevitable  and  confusion  and  nhoas 
would  cone  out  of  what  was  Intended  for  order. 

Cases  froci  other  Jurisdictions  aro  cl  tod,  but  they  are  of 
little  value  hero,  othor  than  os  handing  to  show  that  when 
a constitution  provides  for  uniformity  in  taxation  it  Is 
the  gorornl  public  policy,  whore  the  property  located  in 
different  act  Ions  is  assessed  by  different  boards,  to  pro- 
vide a au  orlor  board  for  equalization  between  thorn  and  that 
the  decision  of  such  board  Is  mado  final.  In  f-  ot.  It  has 
boon  said  that  under  such  circumstances  tho  constitutional 
requirements  of  uniformity  Inposo  on  tho  State  tho  dety  of 
adequately  providing  for  stich  equalization. 

(Pallroad  and  Telegraph  Co.  v.  board  of 
CTuallzcra,  85  Fed.  302. ) 

"a  havo  no  doubt  that  had  the  Legislature  In  toms  undertaken 
to  provide  that  tho  property  of  banting  corporations  In  the 
city  of  3t.  Louis  should  bo  aeaossod  at  a value  different 
fren  tho  property  of  banting  corporations  In  othor  parts  of 
the  state,  its  action  could  not  hi  sustained.  a are  equally 
well  satisfied  that  had  the  btate  board  of  ’quail zation  >uider- 
tnkon  to  as: coa  the  proport y of  banking  corporations  in  the 
city  of  tm  ou 1 a at  a valuo  different  fror  that  placed  on 
tho  bonking  corporations  In  other  parte  of  the  State,  its 
action  would  likewise  ho  Invalid.  “hat  whlc!  cannot  bo  do  no 


(Hon.  John  3.  Phillips) 


directly  cannot  bo  dons  through  Indirection,  and  If 
a method  Is  provided  which  result e la  unjust  discrim- 
ination, the  result  cannot  be  upheld#  In  Railroad  ft 
Telephone  Co.  f.  Board  of  Equalizers,  supra.  It  Is 
saldt 

"This  Is  equally  so  whether  such  a result 
Is  due  to  erroneous  notion  by  the  board  or 
to  dafeet  in  the  legislation.  In  not  remitt- 
ing equalization,  and  furnishing  the  means 
whereby  this  might  be  made  real  and  ef- 
fect Ire#* 

In  that  eaee  the  court  further  saldt 

"It  may  be  as  well  to  say  in  this  connection 
that  It  la  now  established  that  the  constitu- 
tional requlrer-ient  of  uniformity  in  taxation 
applies  to  the  raedo  of  assessment,  as  well  as 
to  the  rate  of  levy,  and  the  Constitution 
may  be  violated  in  a lack  of  just  proportion 
In  the  value  at  which  property  is  assessed 
for  taxation  quits  as  much  as  In  the  rate  or 
percentage  at  which  the  tax  Is  actually  laid 
an  the  accessed  value.  *• 

And  In  the  came  volume  (269  Ko.)  l.c.  p.  496,  the  court  saldt 

"If  property  of  the  same  class  Is  assessed  In  one  county 
at  fifty  par  cent  of  Its  value,  and  In  another  at 
seventy  par  cant  thereof,  the  At ate  coll seta  for  Its 
own  use,  aa  distinguished  from  what  la  collected  for 
local  purposes,  a greater  amount  from  a citizen  In  one 
of  Its  parts  than  from  another  In  a differ ant  pert, 
although  their  property  Is  of  the  same  class  and  value 
and  Is  receiving  the  same  public  benefits  and  protection. * 

Ho  one  can  doubt  but  If  city  councils  and  county  courts  were  allowed 
to  fix  final  yalu«tl  rs  for  ass passant  in  the  state  the  citizens  would 
b*  paying  d 1 fferent  ar-o urta  of  taiea~on  the  same  class  of  property  all 
oyer  the  sia t e e n&  t h Is  wou Id  create  a dracrlalSatlon  and  Ina^uality 
will  oh  t£s  “eder?  1 Courts  bold  they  have  a right  to  renedy  by  the  reetraln- 
lng  process  of  acuity  court  although  the  Ie^al  fora  of  the  plan  of 

no  clause  of  the  Federal  Constitution,  yet  the 
root  through  the  lnerualltl  r;  r,d  yaluations 

of  property  In  different  sections  of  tho  state  causes 
unjust  and  illegal  il acrlnlnatlon  In  amount  of  taxes  paid  by  citizens 
on  the  same  kindof  property. 

Thus  we  see.  If  the  OSilst ruction  of  the  Federal  Court  should  prevail, 
the  provisions  of  section  3,  Article  Z of  the  Missouri  Constitution 
commending  uniformity  of  taxation  la  robbed  of  its  operating  power,  and 
Section  18  of  Article  X creating  the  state  Board  of  Equalization  and  the 
and  tbe  work  of  the  State  'card  both  are  rendered  useless  and  Ineffective. 

If  the  county  Court  can  lower  the  assessment  of  Fuel  Co.  property. 

It  can  lower  the  assessment  on  evory  place  of  property  In  Butler  County 
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and  so  can  the  oounty  courts  in  the  remaining  113  counties  and  the 
assessing  officials  in  the  City  of  St.  Louis,  and  the  result  would  be 
s ehsotio  variation  of  assessed  values  on  same  classes  of  property 
throughout  the  state,  resulting  In  an  Inequality  of  taxation,  which  under 
the  deal stem  of  the  Federal  'urrone  Court  would  render  all  the  taxes 
levies  Invalid,  end  In  addition  the  state* s Income  would  bo  at  the 
norcy  of  the  oounty  courts  because  these  bodies  would  have  power  to 
lower  or  raise  the  assessed  value  on  «hlch  state  taxes  are  collected, 
and  thus  raise  or  lower  the  state  income.  f uch  a c on3 * ruction  nullifies 
our  whole  constitutional  and  statutory  plan  of  taxation  and  to  ay  mind 
igror  s the  ordinary  rules  of  construction  of  constitution  and  statutes. 

** he  Federal  i^uprene  Court  had  before  it  a Kentucky  case  wherein 
Constitution  required,  uniformity  and  laws  erected  different  assessing 
Boards  and  officials  but  provided  no  final  board  to  eenialize  the  work, 
and  Federal  'n*>rarso  Court  held  while  the  rltrn  of  the  Constitution  and  laws 
of  entueky  violated  no  clause  of  Federal  constitution,  yet  because  lio 
lng  o noll^vli  on  of  aaBQsanoni  for  tax  purpoeoo  result in,-  In  wide  variance 
in  an-Sunt  of  taxes  paid  by  taxpayers  on  the  an:;.-:-  class  of  property  in 
clft1-  rani  sections  of  the  state,  the  tax  low  was  illegal,  and  in 

Greene  vev.  H.R.  Co.,  244  U.3. , l.c.  £13-515 

the  court  oald: 

"The  action  and  effect  of  each  n taxing  system 
depend  on  two  considerations;  First  - the  rata 
of  taxation:  second  - the  basis  of  the  valuation 
in  taxation  Implies  o unl  iTy  in  *ElTfc  burden  of 
taxation;  and  the  equality  of  burden  prnnot  oxlat 
w i t nout*  tn  1 formal  ty  In  tKn.v.odfl  of  the  so  poor-  ':iT* 

us  well  as  in  the  rate  of  •saruon  —ns 

aisnriiaiiwtory  taxation  contrcvoni ng  exp roe 3 
recpirerionla  of  V o~~^at,e  fermstlTiirr-T^cy  oi;^  redress 
in  tHa  court e of  thc~tjnlTad  states  their  jurlnflletfon 
beint?  properly  invok el , when  * ' ~ d l cc r i nl n 1 1 on  results 
from  div-Tgont  actions  by  different  nsr casing  : or.rdn 
whose  ns®  snr’.enta  ere  not  ou^Ject  to  any  process  of 
equalization  by  the  ptate  and  where  tb  q direct'  roeu It e 
ar^  tne  outexia  not  inflood  of  any  express  agreorent 
among  the  officials  eoncomod,  but  of  intentional 
syst -r«»tlo  find  persistent  undervalue 1 1 on  by  ono  body 
of  officials,  presumably  known  to  anc?  ignored  by  the 
other  body  so  that  in  ef foot  the  bodies  arc  In  concert ' * 

If  it  should  be  objected  the  decision  In  the  Gchmm  Casa  ’ n 269  Ho. 
only  deals  with  aseesolng  boards  and  not  county  courts,  my  answer  is  tho 
court  in  the  ohramm  Case  said  (269  o.  l.c.  495): 

"Respondents  concede  thnt  under  this  eoctlon  the  atato 
board  has  tho  exelusly  • 'ower  to  det emine  the  minimum 
taxable  vn lue . a rul  tho t no  county  or  city  board  can 
roiluce  sticn  nlniuaaa,  but  urge  that  such  local  boards 
can  incroaae  the  sane." 


The  C 'urt  refuted  this  argument  at  length  to  slew  notion  of  State  >ard 
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was  exclusive.  both  as  to  raising  or  lowering  assessed  valuation  and 
concluded  the  dissuasion  as  follows  (269  Mo*  1c.  49?) i 

"The  power  of  taxation  has  bean  jealously  hedged  about 
end  limited  to  the  public  needs | it  rests  upon  necessity 
and  is  accordingly  restricted.  ***  The  rate  fixed  by  the 
peopls  and  the  valuation  determined  by  the  State  Board 
on  the  property  designated  in  lection  113$?  (now 
Mo#  1929)  decide  tbo  question  of  what  la  necessary* 

This  much  is  practically  admitted  by  respondents  through 
their  concession  that  the  State  Board  alone  can  fix  the 
mini  nun  taxable  value." 

The  court  bolding  that  the  power  to  fix  the  final  assessed  value  is 
in  the  rotate  Board,  it  necessarily  thereby  excludes  the  county  court  from 
having  over  to  alter  same  after  th©  3tate  Board  acts* 

Applying  the  rule  of  statutory  construction  hereinbefore  set  out 
that  courts  will  give  lavs  and  constitutions  a sensible  and  not  an  absurd 
construction,  so  as  to  render  same  effective,  I cunnot  sec  how  a court 
could  well  hold  any  way  except  that  county  court  has  no  power  to  compromise 
taxes  by  lowering  assessed  valuation  fixed  by  the  3tate  Board  of  Scuali- 
ration* 

Put turning  now  from  this  phase  of  the  discussion,  the  complete  denial 
of  the  applicability  heroin  of  the  Federal  Court's  decision  in  the  Toad 
Company  case  and  of  the  Anthony  Case  in  73  ’o.  43  L*C*  is  the  construction 
placed  by  our  Bupreaie  Court  on  the  Constitution  and  the  tatute  of  t iesourl* 

n Trust  Company  vs  Schramm,  269  Mo*  l*c*  pp*  494-496,  the  Court 

said: 

"The  law  clearly  and  expressly  roqutres  that  for  the 
purpose  of  valuation  all  property  in  the  State  re- 
gardless of  where  situate  shall  be  dealt  witfr  in  the 
same  manner.  For  this  purpose*  of  valuation,  the  law 
decrees  uniformity  and  one  standard  throughout  the 
State  and  this  without  any  regard  whatever  to  loeal 
needs  or  difference  in  local  conditions  for  it  ordains 
that  all  property  wherever  situate  shall  be  assessed  at 
its  true  value. 

In  order  to  effectuate  this  command  a state  Board  of 
Equalization  has  been  provided,  end  its  aim  oT^aatHori ty 
exiandc;:  to  all  parts  of  the  eta  to.  It  Is  a creature 
of  the  Constitution  andby  instrument  enjoined  to 

saim  mKljm iHp  the  value  of  property  among  the  several 
counties  of  the  3 tat a.  Beapondent  concedes  * * the 

.State  Board  has  the  exclusive  power  to  determine  the 
mjtnlisum  taxable  value,  ana  That  no  county  or  city  board 
can  reduce  such  minimum  ***" 


And  In  Trust  Co*  vs.  Hill,  323  Mo*  l.c.  193,  the  court  ca id: 
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f*The  assessment  of  property  for  taxation,  though 
carried  on  ainul t anoously  by  county  officers  and 
boards,  Is  for  th©  purpose  In  part  of  affording 
basis  for  levy  of  a stat  > tax:  to  that  extent 
It  is  state  aaoossns^rrr“ds  such  It  Is  sub  .loot 

loord  of^rnHll- 
lonstitutioa 


> intent  < 


Const itutl  or 
ltuilon  cets  B 

7W 


aur^rglilon  iM  ranfcrojT 


_ oTSKe 
lift  the  oaH 


of 

© of 


iti©  above  Is  the  loot  expression  of  the  Jupreno  Court  of  our  state 
declaring  the  :tate  Board  of  equalisation  has  the  exclusive  authority 
to  fix  tho  final  valuation  for  taxation  of  all  property  in  i'lasourl. 

If  the  Southern  Hy,  vo.  uithony,  73  o.  evw  was  an  authority  In 
Missouri  authorising  County  Courts  to  raiao  or  lower  the  assessed  valua- 
tion fixed  by  the  tato  Board  of  "rualizetlon,  tho  decision  cited  above 
In  the  323  and  tho  Cohrom  case  In  209  Fo,  overrules  tho  \nthony  case. 

In  my  opinion. 

The  construction  given  root ion  36,  Article  TV,  Pisoouri  Constitu- 
tion, and  action  9946,  il*S.  Bo.  1929  by  the  Federal  Court  would  place 
the  valuation  of  propo  ty  In  the  County  Court  and  In  oity  counoils  and 
beyond  tho  mlg  of  tho  . tste  oard  of  Fcuallzntlon  and  the  Supreme 
In  323  o.,  1.0.193  this  cor: not  bo  done. 

The  construction  of  the  Federal  Court  nullifies  tho  constitutional 
provision  first  no  to  uniform! tv  of  taxation,  and,  second,  the  provision 
of  the  Constitution  creating  a;;u.  <y.tT?owerl  g the  State  7. ioard  of  Bun  11  mo- 
tion to  fix  final  valuation  for  t axat ion "Ijurpo ©os.  nr  court  said  In 
the  Fchrazm  case  all  taxing  officials*  acts  after  ‘tato  Board  finally 
fixes  saaessed  values  arc  administrative  note  only. 

The  Federal  Court  should  accept  tho  constrict  ion  of  our  t ; to  'Su- 
preme Court  placed  on  our  Constitution  and  ntatutos.  Of  course,  dis- 
crimination within  the  nooning  of  t © Federal  'aprons  Court  If  casoo  can 
be  shorn  to  exist  ss  n result  of  methods  of  administering  our  system  of 
taxation  authorises  on  that  ground  the  "ederal  Courts  can  in  an  equitable 
suit  to  intervene  to  protect  constitutional  righto  invaded. 

For  reasons  above  sot  forth,  it  is  my  opinion  your  county  court 
cannot  by  virtu©  of  Its  power  as  gent  of  tho  County  under  .Feet Ion  9946 
end  Section  36,  rtido  IV,  Ctato  Constitution,  oompro  ice  the  taxes  of 
tho  Fuel  Corpora tion.  In  the  Fed  ral  case  in  233  o.  306,  referred  to 
by  you,  the  court  stressed  the  fact  the  County  Court’s  power  came  from 
octi  n 36,  Article  IV,  Fta to  constitution.  ’Busily,  the  ower  of  tho 
Btate  Board  of  >uali nation  to  xaafee  tho  final  ennosonont  cornea  frn 
octi  n 1C,  article  X of  the  3toto  Constitution. 


(..on,  John  3*  . hllllps) 
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You  also  ask  my  opinion  as  to  whotlor  or  not  your  County  Court 
car  If  thoy  bollov  an  csaoser.ont  la  erroneous  and  excessive,  moke  a 
v lid  ttfxosnont  nlth  the  taxpayer  under  3eetlon  9046,  of  "o.  1929. 

I ar.ouno  you  moan  to  ask  If  under  such  conditions  your  County  Court 
could  lower  the  nssos'-.ud  rr lu  r,ion  fixed  hy  the  3toto  onrd  of  'gun li- 
gation and  conrrir.  130  Ire  taxes  wfth  the  taxpayer  and  in  '’■.at  assrrvtlon 
I answer  In  my  opinion  your  court  could  not  make  and  carry  out  such 
an  n^roorcent. 

!otw»  years  a^o  our  Cunrema  Court  held  In  3tato  ox  rol  v. 

‘ostorn  Union  Company,  166  !'o.  502,  a oore  ovor-ynluntlon  In  asoenslnp 
property  io  no  pround  for  relief. 


Very  respect fully  yours, 


EC  lAB 


C.  CR0-? 


•a- . ;V  J: 


7T*  ■BAL 


HIGH  SCHOOL: 


) 
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Vt.  John  S.  Phillii  , 
Prosecuting  Attorney, 
Popl  r-  r i u ff  t i : uxl. 

De-r  ir: 


School  District  ties  right  to 
•/charge  tuition  on  non-residents, 
the  rate  to  De  determined,  under 
Sections  14  and  16,  Lews  of 
"ispouri,  1951,  cages  642-344. 


June  13,  1 33. 


ere  e oh nowl edging  receipt  of  your  inquiry  of  *''*y 

10,  !9"3,  cs  follows: 

"I  have  open  requested  a y the  ' chool  District  of 
Papier  Huff,  iss  iri,  to  get  an  opinion  fr.m  your 
office  in  regard  t o tti  it  ion  to  be  rjn id  by  n tnden ta 
who  are  not  residents  of  the  Ponl-r  ^uff  School 
District.  'e  « aid  like  t know  If  the  ^ohool  Dis- 
trict in  Papier  "fluff  hre  t e rirht  t charge  tuition 
for  the  nuo il 3 in  the  other  school  district*  ir  the 
county  which  do  net  have  approved  Sigh  Schools,  and 
if  they  have  such  right  what  c ol  d be  c barged  each 
no u—  re s i d e n t student J 

The  School  hoard  -is . vents  to  know  if  tliey  have 
the  right  to  refuse  to  accent  t -ese  son-resident 
puoils  ir  the  tuition  is  lit  paid. 

T7e  would  like  fca  have  an  answer  from  yiur  office  as 
rjuiflflcly  $a  possible  so  thet  ~c  eon  get  the  ratter 
settled* * 

Section  16,  page  343,  L-wa  of  lar-uri,  1931 , reeds 

ES  follows:  <r  'Si 

"The  board  of  directors  of  esc  nd  every  school  dis- 
trict in  this  state  t u t does  not  maintain  an  approved 
high  sch col  of  f e r ing  work  4h rou  h ft#  t wel fth  r r* d e 
shall  pay  the  tuition  of  eeea  and  every  pupil  reel  dent 
therein  dtp  has  o~  olsted  tie  work  of  the  highest  grade 
offered  in  the  school  or  schools  of  s-i^  district  and 
wt tends  an  approved  high  school  in  another  district  of 
tie  a **!•:**  or  an  ad  J .lining  county  where  work  of  one  or 
osore  higher  grades  is  offered;  but  the  ret©  of  tuition 
no  id  shall  not  exceed  the  per-n  pH  cost  of  maintaining 
the  school  attended,  lese  a deduction  at  tne  rate  of 
fifty  dollars  for  the  entire  term,  which  deduction 
snail  oe  added  to  the  equalisation  euota  of  to-  district, 
aint a in  in  th  e school  att  e ided  , as  e*l  cul  a t ed  for  the 
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ensuing1  year,  if  sail  district  is  entitled  to  an  eoual- 
is?ati  n quota;  if  the  district  aintainlng  the  school 
attended  is  n't  entitled  t an  equalisation  nuote,  then 
such  deduction  shall  be  added  to  the  teacher  ouots  of 
said  district,  as  calculated  for  the  ensuing  year;  bit 
the  attendance  of  such  pupil  shall  not  be  counted  in 
determining  the  teaching  units  of  the  district  main- 
taining the  school  attended;  and  the  cost  of  maintain- 
ing the  school  attended  shall  be  defined  as  the  amount 
scent  for  teachers’  wages  and  incidental  expenses. 

In  case  of  any  disagreement  between  districts  as  to 
the  amount  of  tuition  to  be  paid,  the  facts  so  all  be 
submitted  to  the  state  superintendent  3f  schools,  and 
his  decision  in  the  matter  s'. all  be  final:  Provided 
further,  that  when  any  school  district  makes  provision 
for  transporting  any  or  si 1 of  the  children  of  such 
district  to  a central  school  or  schools,  and  the 
method  of  transporting  and  the  amount  paid  therefor  is 
approved  by  the  state  superintendent  of  schools,  the 
amount  paid  in  state  funds ‘ for  transportation , net  to 
exceed  three  dollars  per  month  for  each  pupil  trans- 
ported a distance  of  two  miles  or  more,  shall  be  a 
part  of  the  minimum  guarantee  of  sue  ■ district;  Pro- 
vided, the  provision  of  t is  act  regarding  the  payment 
of  tuition  and  t ran  snort  at  ion  shall  apply  if  the  stu- 
dents attend  any  school  supported  wholly  or  in  port  by 
state  funds. 4 

Under  the  above  lection  it  is  declared  that  11  the  rate 
of  tuition  W:ich  a non-resident  shell  nay  shall  not  exceed  the 
oer-pupil  cost  of  maintaining  the  school  attended,  le^a  a deduc- 
tion at  the  rate  of  *"50.  0 for  the  entire  terra."  It  is  further 
provided  that  "the  cost  of  maintaining  the  school  attended  shall 
be  defined  as  the  amount  spent  for  teachers’  washes  and  Incidental 
expenses. " 


Section  14  of  t!sa  same  Act,  page  343,  Laws  of  Visa  our  i, 
1931,  provides  that  fc  ,e  cost  ner-pupll  shall  be  ascertained  by 
taking  the  average  to tel  number  of  pun 11 s attending  the  school 
and  dividing  it  into  the  cost  of  maintaining  the  school. 

It  in  therefore  the  opinion  of  this  Department,  from 
the  foreg  ing  , that  the  cost  of  maintaining  the  school  attended 
will  be  the  amount  scent  for  "teachers'  wages"  and  incidental 
"expenses"  and  this  sum  divided  by  the  average  total  number  of 
pupils  attending  the  high  school  is  the  per- 'pupil  cost  of  tiie 
school  as  it  is  then  maintained;  and  the  tuition  per- pupil  cost 
of  an  outside  pupil  would  be  on  the  seme  basis,  less  a deduction 
of  ’50.  00  for  the  entire  term.  The  school  district  of  Poplar 
Bluff  has  a right  to  charge  tuition  as  above  indicated,  the 
amount  to  be  determined  according  t - the  above  provisions. 


Mr.  John  s.  Phillips, 


-3- 


June  13,  1933. 


Under  Section  16  above,  the  tuition  of  the  puoil  ip 
to  be  paid  by  the  school  district  wherein  the  mmii  resides. 
This,  or  course,  relieves  the  n n- resident  student  from  nnylnff 
ais  own  tuition.  It  Is  out  opinion  under  this  Section  that 
tae  pupil  is  entitled  to  attend  hi  h school  without  hie  tuition 
being  ^irst  P" id  or  tendered.  As  a matter  of  feet,  the  rate 
t it  ion  to^  be  n-'id  mi  pht  not  be  possible  of  ascertainment 
until  after  the  term  of  school  has  considerably  progressed. 


Very  truly  yours, 


Assistant  Attorney  General. 


AP  HCVEDs 


A 1 1 o rne y h e ner al . 


TAXATION 


Property  occupied  by  state  militia  or  national 
Guard  as  armories  not  exempt  from  taxation. 

CONSTITUTION:  Section  13870  violates  Sections  6 and  7 of 

Article  X of  the  Constitution  of  the  State 
of  idiss ou r i . 


L^° 

Jung  lo f 1933 


nonorabl ■?  henry  M*  Phillips 
Prosecuting  Attorney 
oloomfleld  , Missouri 


Gear  dr.  Phillips* 


This  Department  acknowledges  receipt  of  your 
letter  dated  June  9,  1933,  in  which  you  state  and  inquire  as 
follows* 


"There  are  three  build In, g»  in  our 
county  occupied  as  armories  by 
companlos  of  the  state  militia* 

The  owners  of  these  buildings  claim 
that  these  buildin  s are  exempt  from 
taxation  because  so  occupied  as  provided 
In  Section  13870  K.S.do*  1929.  This 
would  seem  to  be  true  If  said  beet ion 
13870  Is  constitutional*  however  Art.X 
fee*  6 of  the  State  Constitution  designates 
specifically  what  property  may  be  exempted 
by  law,  and  Section  7 of  the  same  Article 
provides  that  no  other  property  may  be 
exempted  by  law. 

I wo. Id  like  to  have  your  opinion  upon 
the  question  for  the  benefit  of  our 
township  collectors*" 

Section  6 of  Article  X of  the  Constitution  of 
the  State  of  Missouri  provides* 

"XiiO  property,  r al  ana  personal,  of 
the  State,  counties  and  other  municipal 
corporations,  and  cemeteries,  shall  be 
exempt  from  taxation.  Cots  in 
Incorporated  cities  or  towns,  or  within 
one  mile  of  the  limits  of  any  such  city 


Honorable  Henry  M*  Phillips 


June  15 , 1935 
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clty  or  town,  to  the  extent  of  one  acre, 
and  lota  one  mile  of  more  distant  from 
such  cities  or  towns,  to  the  extent  of 
five  acres,  with  the  building*  arson, 
may  be  exempted  from  taxation,  when  the 
sane  are  used  exclusively  for  religious 
worship,  for  schools,  or  for  purpose* 
purely  charitable;  also,  such  property, 
real  or  personal,  at  may  be  used 
exclusively  for  agricultural  or  horticultural 
societies:  Provided,  That  such  exemptions 
shall  be  only  by  general  law" . 

Section  7 of  Article  X of  the  Constitution  further 

provides: 

"All  laws  exempting  property  from 
taxation,  other  than  the  property 
above  enumerated,  shall  be  void". 

beet ion  13670  Revised  statutes  Missouri  1929,  is 

as  follows: 

"All  armor! os  owned  by  this  state  or 
by  any  organ 1 gat ion  of  the  national 
guard  and  all  buildin leased  by  the 
state  for  military  purposes  shall  be 
exempt  from  taxation  for  all  purposes 
during  the  period  of  such  ownership". 

Cited  under  the  latter  section  is  the  case  of  State 
ex  rel  v*  Fleming,  275  Mo.  609,  which  Involved  & suit  to  collect 
taxes  against  certain  lots  in  the  City  of  Aurora,  Missouri,  where  the 
building  thereon  had  been  leased  to  the  State  of  Missouri  for  military 
purposes  and  was  used  by  the  national  guard  of  the  State  of  Missouri* 

It  is  significantly  mentioned  In  the  opinion  that  the  constitutionality 
of  what,  is  now  Section  13870  was  not  In  the  case  because  not  raised 
by  the  plaintiff,  so  the  above  case  Is  not  authority  on  your  question. 

Spealcing  of  a prior  constitution  the  opinion  in 
Life  Association  of  America  v.  uoerd  of  Assessors  of  St.  Louis 
County,  49  Mo*  512,  519,  which  constitution  it  seems  gave  the 
legislature  some  discretion  as  to  exempting  property  from  taxation, 
mentioned  that  fact  and  further  said: 
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"htnco  these  decisions , however,  that 
discretion  has  been  withdrawn  from 
the  legislature,  and  they  are  now 
expressly  forbidden  to  exempt  any 
property  from  taxation"* 

The  case  of  State  ex  rel  v.  Hacgurn,  167  do.S3b, 
was  an  action  to  collect  taxes  on  certain  real  estate  In  the  City 
of  St*  bouis.  It  appears  that  the  property  was  leased  and 

used  exclusively  for  school  purposes  but  that  the  lessor  reeel ved 
a rental  therefor.  In  the  course  of  the  opinion  at  page  843 
the  court  said: 


"dut  on  the  contrary,  when  the  owner  leases 
his  land  to  the  public  for  a public  use, 
or  to  a quasi- public  body  for  a charitable 
or  religious  use,  and  applies  the  rents 
derived  from  the  land  to  his  own  personal 
advantage,  he  contributes  nothin/?  to  the 
public  or  to  charity,  tie  loses  nothing  by 
the  use,  he  Is  not  a benefactor  to  any  one, 
but  he  stands  before  the  law  In  exactly  the 
sane  light  as  any  one  else  who  leases  his 
land  for  any  other  purposes,  and  uses  the 
rents  for  his  own  advantage,  and,  therefore, 
he  Is  not  entitled  to  any  special  consideration 
at  the  hands  of  the  law  or  the  government, 
and  his  property  la  not  exempt* 

There  would  be  Just  exactly  as  much,  and  no 
more  or  less  reason,  for  holding  that  the 
property  of  one  who  sold  provisions  or 
supplies  to  a charitable  institution  which 
were  used  to  support  the  lives  of  the 
Instates  thereof,  was  exempt  from  taxation* 

In  both  cases  he  would  get  and  appropriate 
to  his  own  use  the  proceeds  or  products  of 
his  property.  Just  the  panic  as  if  It  had 
been  rented  or  cold  to  a private  citizen  or 
to  a business  concern,  and  In  neither 
Instance  would  the  State  or  the  charitable 
institution  be  benefited  one  Jot  or  tittle 
by  the  transaction,  for  It  would  pay  a full 
consideration  for  all  It  got". 


lion  or  able  Henry  it*  Phillips 
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as sum in  that  the  lessors  mentioned  in  your 
letter  received  rental  for  the  property  occupied  as  state  armories 
by  the  state  militia,  then  the  property  would  be  taxable  under  the 
above  holding  because  of  course  schools  come  within  the  exemptions 
of  Section  6 of  Article  X of  the  Constitution,  while  property  used 
as  an  armory  by  tbB  state  militia  does  not. 

If  and  when  the  question  Is  properly  raised  and 
saved  we  have  no  doubt  the  court  will  hold  beet ion  13370  devised 
Statutes  1929  to  be  violative  of  Sections  6 and  7 of  Article  X of 
the  Constitution  of  the  State  of  Ml s sour! , because  Section  13d70 
undertakes  to  do  exaotly  what  Section  7 of  Article  X of  the 
Constitution  says  shall  be  void  legislation,  -bat  is  the  legislature 
undertook  to  exempt  property  not  exempted  by  Section  6 of  Article  X 
of  the  Constitution  and  taction  7 of  Article  X of  the  Constitution 
says  when  the  legislature  undertakes  to  do  tiiat  the  enactment  will 
be  void. 


Assumin,.  that  the  lessors  of  the  property  mentioned 
In  your  latter  receive  rent  for  the  use  of  seme  an  armories  for  the 
state  militia,  then  taxes  thereon  would  be  collectible  for  that 
reason  and  we  further  are  of  the  opinion  that  Section  13870  Revised 
Statutes  Missouri  1929  Is  void  and  In  violation  of  Sections  6 and  7 
of  Article  X of  the  Constitution  of  the  State  of  Missouri,  and 
would  be  no  defense  to  an  action  to  collect  taxes  on  the  property 
mentioned  in  your  te  tter. 


Very  truly  yours. 


GILULHT  LA  Aid 

/ kb Is tan t Attorney  General, 


APPROVED* 


ftOY  McKTTTKIvK 
Attorney  fieneral. 


OLsLC 


City  Council  may  not  appoint  Councilman  to  remunerate  his  position 
under  City  contract. 


September  26,  1933 


FILED  NO.  72 


Hon.  H.  M.  Phillips 
Mayor 

Palmyra,  Missouri 


Dear  Sir: 

This  department  Is  in  receipt  of  your  request  for  an 
opinion  as  to  the  following  state  of  facts: 

"Palmyra  is  building  a new  sewer  line  and 
the  City  is  paying  all  of  the  cost  of  the 
trunk  line . 

The  Council  voted  for  one  of  the  Council- 
men  to  oversee  the  job  at  $3*50  per  day. 

There  has  been  quite  a bit  of  criticism 
for  hiring  one  of  the  Councilmen  for  the 
work.  What  I want  to  know  is  can  he 
serve  as  Councilmen  and  oversee  this  work 
on  a salary  for  the  City,  legally." 

In  an  opinion  from  this  office  to  the  Hon.  T.  J.  Harper, 
Prosecuting  Attorney  of  Stone  County  dated  February  11,  1933 
with  reference  to  the  right  of  Commissioners  to  employ  themselves, 
this  conclusion  was  reached: 

"*  * *It  is  the  opinion  of  this  department 
that  it  would  be  unlawful  as  against 
public  policy  for  the  member  of  your  Special 
Road  District  Board  to  be  employed  by  the 
Board  or  engage  themselves  as  the  employee 
and  draw  compensation  for  working  upon  the 
highway  of  the  road  district  In  which  he 
Is  serving  as  Commissioner. " 
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This  conclusion  was  also  reached  in  an  opinion  from  this 
office  to  Hon.  J.  B.  McGuffin,  Prosecuting  Attorney  of  Lawrence 
County,  dated  March  31*  1933*  with  reference  to  the  right  of 
commissioners  to  accept  contracts  for  work  performed  in  their 
districts . 

In  the  case  of  State  vs.  Bowman,  184  Mo.  App.  54-9*  the 
Court  had  before  it  the  question  of  whether  or  not  a member  of  the 
City  Council  of  Springfield,  Missouri,  could  be  appointed  City 
Clerk.  The  Court  said: 

"*  * *Other  reasons  might  be  given,  but 
it  is  sufficient  to  say,  and  we  so  hold, 
that  it  is  against  the  policy  of  the  law 
to  allow  a member  of  the  appointing  body, 
in  a case  like  this,  where  the  appointive 
office  is  a lucrative  one,  to  become  the 
beneficiary  of  the  appointment.*  * * * 

We  are  not  without  abundant  authority  for 
this  ruling.  The  case  of  Meglemery  v. 

Weissinger,  (K6.)  131  S.  W.  40,  31  L.R.A. 

(N.S.)575*  is  a leading  case  on  this 
subject.  The  editorial  note  to  that  case 
says:  'The  adjudged  cases  upon  the  validity 

of  appointment  to  office  made  from  the 
membership  of  the  appointing  body  hold 
uniformly  that  such  appointments  are 
illegal  and  to  be  generally  discountenanced. 1 
In  that  case  it  was  held  that  the  fiscal 
court  of  a county,  empowered  to  appoint 
a bridge  commissioner,  a salaried  officer, 
could  not  appoint  one  of  their  own  number. 

No  specific  statute  or  constitutional  pro- 
vision is  cited  as  prohibiting  such  action. 

The  court  held  the  appointment  void  as 
against  public  policy,  and  said:  'Nor  does 
the  fact  that  his  term  expired  within  a 
few  days  after  his  appointment,  or  the  fact 
that  his  duties  would  be  prescribed  and 
his  compensation  allowed  by  a body  of  which 
he  was  not  a member,  or  the  fact  that  he 
was  not  present  with  the  court  when  his 
appointment  was  made,  have  the  effect  of 
changing  this  salutary  rule.  The  fact  that 
the  power  to  fix  and  regulate  the  duties 
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"and  compensation  of  the  appointee  is  lodged 
in  the  body  of  which  he  is  a member  is  one, 
but  not  the  only,  reason  why  it  is  against 
public  policy  to  permit  such  a body  charged 
with  the  performance  of  public  duties  to 
appoint  one  of  its  members  to  an  office  or 
place  of  trust  and  responsibility.  It  is  of 
the  highest  importance  that  municipal  and 
other  bodies  of  public  servants  should  be  free 
from  every  kind  of  personal  influence  in 
making  appointments  that  carry  with  them 
services  to  which  the  public  are  entitled  and 
compensation  that  the  public  must  pay.  And 
this  freedom  cannot  in  its  full  and  fair  sense 
be  secured  when  the  appointee  is  a member  of 
the  body  and  has  the  close  opportunity  his 
association  and  relations  afford  to  the  place 
the  other  members  under  obligations  that  they 
may  feel  obliged  to  repay.'  Other  cases  to 
the  same  effect  will  be  found,  giving  the  same 
and  other  reasons  for  so  holding.  (Smith  v. 

City  of  Albany,  6l  N.Y.  444 j Gaw  et  al.  v. 

Ashley  et  al,,  (Mass)  80  N.E.  790;  The  People 
v.  Thomas,  33  Barbour's  Repts.  287;  Ohio  ex 
rel . v,  Taylor,  12  Ohio  St.  130;  Kinyon  v. 

Duchene,  21  Mich.  497.*  * *" 

It  Is  therefore  the  opinion  of  this  office  that  it  would  be 
unlawful  for  the  City  Council  to  appoint  a Councilman  to  oversee 
the  building  of  the  new  sewer  line  and  receive  compensation  therefor. 
The  attendant  evils  to  any  other  conclusions  would  be  such  as  to 
undermine  the  very  principles  of  our  government  and  would  be  in 
direct  conflict  with  public  policy. 

Respectfully  submitted. 


APPROVED: 


JOHN  W.  HOFFMAN,  JR. 
Assistant  Attorney  General. 


Attorney  General. 


-AX AT  ION  AND  REVENUE: -Laws  of  Missouri  1933,  page  419,  imposing  upon 

County  Clerk  the  duty  to  ascertain  benefits  in 
the  assessment  of  drainage  and  levee  districts, 
makes  no  provision  for  compensating  the  Clerk 
for  such  services. 


Kr.  Henry  k'.  Phillips, 
Prosecuting  Attorney, 
Bloomfield,  Missouri. 


Cctober  IS, 


1933. 


FILED 


Dear  air: 

&e  are  acknowledging  receipt  of  your  letter  in  which  you 
inquire  as  follows: 


"I  am  writing  you  for  your  opinion  relative  to  the 
construction  of  certain  parts  of  Senate  Bill  No.  34 
ap  roved  March  18,  1933,  printed  in  Laws  of  Mi  isouri 
1933,  at  cages  419,  420  end  421. 


The  following  questions  have  arisen  in  my  County  in 
connection  with  the  work  reouired  to  be  done  by  the 
County  Clerk  under  this  law,  vis: 


1.  What  provision,  if  any,  is  made  by  this  law,  or 
by  any  other  statute,  for  determining  the  amount  of 
compensation  for  the  County  Clerk  for  these  services? 

2.  Should  the  compensation  of  the  County  Clerk  for 
his  services  under  this  law  be  paid  by  the  County  from 
the  County  revenue  fund,  or  should  it  be  paid  by  the 
different  drainage  districts? 

3.  Should  the  County  Clerk  furnish  the  recuired  in- 
formation concern ing  lands  eituate  in  what  are  common- 
ly termed  circuit  court  drainage  districts,  or  should 
such  information  be  prepared  and  furnished  by  the 
secretaries  of  such  drainage  districts? 

4.  Is  the  County  Clerk  required  to  aoeount  for  his 

compensation,  if  any,  received  for  his  a rvioes  under 
this  law  as  a part  of  the  maximum  amount  of  fees  he  can 
retain  for  the  salary  of  himself  and  his  deputies,  or 
is  this  co  arc  ens  at  ion  to  be  exoluded  from  such  maximum 
amount  like  the  County  Clerk’s  fees  which  ere  earned 
in  the  organization  and  incarceration  of  the  county 
court  drainage  districts? 

The  County  Court  and  the  County  Clerk  of  this  County 
desire  to  comply  with  the  lews  of  this  State  with 
respeot  to  the  above  matters  and  have  requested  my 


Hr,  Henry  K.  Phillips, 


October  18,  1933. 
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opinion  upon  them.  This  law,  however,  does  not  appear 
to  be  an  amendment  of  any  existing  revenue  law  and  be- 
lieving that  the  same  questions  will  arise  or  have  already 
arisen  in  many  counties  in  this  State  and  that  the  law 
should  h?re  the  same  construction  in  every  county,  I 
consider  it  advisable  to  request  an  opinion  from  you 
upon  these  questions.* 

Laws  of  Missouri  1933,  page  420,  Section  3,  provides  as 

follows: 


"It  is  hereby  made  the  duty  of  the  clerks  of  the  county 
court  to  ascertain  and  determine  the  aggregate  amount  and/ 
or  amounts  of  the  oortion  of  then  existing  benefits  assessed 
and/or  levied,  if  any,  against  lands  and  other  property 
situate  within  the  limits  of  all  drainage  .and/or  levee 
districts  now  organized  or  that  may  be  hereafter  organized 
under  the  laws  of  this  state  for  reclamation  and/or  pro- 
tection purposes,  in  their  respective  counties  and  for 
which  portion  of  assessed  benefits  no  levy  and/or  assess- 
ment for  principal  has  been  paid,  exclusive  of  delinquent 
levies  snd/of  assessments,  together  with  the  aggregate 
amount  of  principal  bonds  issued  under  and  by  authority  of 
such  drainage  and/or  levee  district  that  are  unpaid,  if  any, 
and  the  aggregate  amount  of  all  sinking  funds,  if  any, 
available  solely  for  the  payment  and  discharge  of  such 
principal  bonds,  and  in  addition  thereto  the  aggregate 
amount,  if  any,  of  such  principal  bonds  herein  referred 
to  as  are  then  delinquent  and  past  due,  separately  stated, 
and  shall  also  certify  the  aggregate  amount  and/or  amount e 
of  the  portion  of  then  existing  benefits  assessed  and/or 
levied  against  any  lands  or  other  oroperty  situate  within 
the  limits  of  such  drainage  and/or  levee  districts  that 
are  or  may  be  exempt  from  taxation  for  general  purposes 
under  the  laws  of  this  state,  if  any,  and  for  which  por- 
tion of  assessed  benefits  no  levy  and/or  assessment  for 
.rincipal  has  been  paid,  exclusive  of  delinquent  levies 
and/or  assessments,  together  with  any  other  information 
that  say  be  necessary  or  required  in  order  that  the  pro- 
visions of  this  act  may  become  effective  and  the  equalizing 
of  the  valuations  of  lands  and  other  oroperty  situate  with- 
in the  limits  of  all  drainage  and/or  levee  districts  organ- 
ized or  that  may  hereafter  be  organized  under  the  laws  of 
this  state  for  reclamation  and/or  protection  ourpose*  for 
taxation  for  general  ourooses  may  be  expedited,  and  to,  at 
the  time  such  clerks  of  the  county  court  ere  now,  or  here- 
after may  be,  required  by  law  to  make  out  and  forward  to 
the  state  auditor,  the  abstract  of  the  assessment  book 
showing  the  aggregate  amounts  of  the  different  kinds  of  real 
and  personal  property  and  the  valuation  thereof,  transmit 
the  information  above  referred  to,  to  the  state  auditor, 
to  be  laid  before  the  et*te  board  of  equalization.  It  is 
hereby  made  the  further  duty  of  the  several  clerks  of  the 
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county  court  to  retain  a copy  of  the  information,  metiers 
and  things  as  herein  provided,  to  be  laid  before,  end 
for  the  use  of  the  county  boards  of  equalization  end 
ap  :e  al  s . * 

We  find  no  provision  whatever  in  Section  2 for  the  pay- 
ment to  the  county  clerks  for  the  services  rendered  under  said 
section.  This  is  a new  duty  Imposed  upon  county  clerks.  t'e  have 
diligently  searched  all  of  the  statutes  which  have  to  do  with 
the  allowance  of  fees  to  county  clerks  and  we  h'-ve  failed  to  find 
any  provision  in  these  statutes  which  autnorize  the  county  clerks 
to  charge  for  the  services  required  under  the  above  section. 

In  Jefferson  Sank  v.  Refrigerating  Company,  236  * o.  407, 
414  the  court  says: 

"..hen  the  1st  requires  a specific  service  to  je  per- 
formed by  a public  officer,  he  must  perform  that  ser- 
vice regardless  of  whether  any  provision  has  been 
made  to  pay  him  for  same." 

In  Sanderson  v.  Pike  County,  195  Ko.  5S8,  605,  the  court 

•ays: 


"It  is  well-settled  law  in  this  State  that  the  right 
to  compensation  for  the  discharge  of  official  duties 
is  ourely  a creature  of  the  statute,  and  that  the 
statute  which  is  claimed  to  confer  thet  right  must 
be  strictly  construed.  Tne  right  of  a nubile  officer 
to  compensation  is  derived  from  the  statute,  and  he  is 
entitled  to  none  for  services  he  nay  perform  as  such 
officer,  unless  the  statute  gives  it." 

In  ftate  ex  rel.  v.  Kaekmann,  265  S.  W.  533,  534,  the 
court  says: 

"Before  the  state  can  be  held  liable  for  the  oayment 
of  a fee  or  expense  incurred  in  its  behalf,  a person 
or  official  claiming  such  fee  or  emenee  rust  be 
able  to  point  out  the  law  authorizing  sucu  oayment, N 

In  view  of  the  foregoing  decisions,  before  any  ublic  offi- 
cer can  claim  fees  for  services  performed  as  such  officer,  he 
must  be  able  to  point  out  the  statute  authorizing  the  allowance 
of  the  fee.  The  above  section  makes  no  rrovision  whatever  for 
compensation  for  the  county  clerk  in  performing  the  duties  re- 
quired by  it.  Ee  fail  to  find  in  any  other  section  authority 
for  charging  for  these  particular  services, 

1,  In  answer  to  your  first  inquiry,  therefore,  must 
reluctantly  rule  thst  the  l^w  does  not  authorize  the  allowance 
of  any  compensation  to  the  county  clerk  for  the  servicer  -performed 
under  the  above  section. 
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2.  In  answer  to  your  second  inquiry  in  view  of  our 
holding  as  to  your  first  inquiry,  we  must  rule  tnat  neither  the 
county  or  the  district  is  obligated  to  nay  for  these  services. 

3.  In  answer  to  your  third  inquiry,  we  are  of  the  opin- 
ion that  Section  3 above  referred  to,  makes  it  t is  duty  of  the 
clerk  of  the  county  court  to  furnish  the  information  reauired, 
wnetuer  the  district  be  organized  under  the  circuit  court  or 
otherwise.  The  nir  ose  of  this  Section  is  that  the  State  ?oard 
of  Equalization  shall  be  furnished  with  the  information  required 
therein,  in  order  that  the  assessments  throughout  the  states 
may  be  equal  ized.  tf*  find  no  provision  in  said  Section  which 
would  relieve  you  from  furnishing  this  information  for  all  of 

tne  drainage  or  levee  districts,  Ho  doubt,  however,  the  secretaries 
of  the  districts  will  be  glad  to  co-operate  with  you  in  furnish- 
ing this  information. 

4.  Ijj  answer  to  your  fourth  inquiry,  since  we  have  con- 
clude that  the  clerk  is  not  allowed  additional  fees  for  the 
services  rer formed  under  this  section,  the  .■mention  of  whether 
or  not  such  fees  h*>re  to  be  accounted  for  parses  out  of  the 
picture. 


’>  realize  that  this  section  will  iiunose  additional  bur- 
dens uron  the  county  clerks.  It  ie  apparent,  however,  that  at 
the  time  the  fees  for  county  clerks,  were  provide^  for,  that  this 
new  ray  of  assessment  was  net  in  conte relation  of  the  law  makers. 
Ho  doubt,  at  the  first  opportunity,  the  Legislsture  will  make 
adequate  provisions  to  cover  this  section.  As  stated  above, 
we  h^ve  not  been  able  to  find  any  authority  for  the  allowance 
of  fees  for  the  services  required  by  the  above  section.  If, 
however,  you  can  point  out  to  us  any  section  of  the  statutes 
which  we  have  overlooked  which  might  be  the  basis  for  the  allow- 
ance of  fees  in  this  connection,  if  you  will  c®ll  them  to  our 
attention,  we  shall  be  glad  to  render  you  an  additional  opinion 
concerning  them. 


Very  truly  yours, 


APPROVED: 


Attorney  General. 
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PUBLIC  SERVICE  COMMISSION  - T'UCK  PERMIT  - 

V 

MOTOR  VEHICLES:  Trucks  of  one  and  one-half  ton  capacity 

and  less  not  required  to  pay  truck 
permit  license.  ' Capacity  measured  how. 


December  12,  1933 


Honorable  John  S,  Phillips 
Prosecuting  Attorney 
Poplar  bluff,  ill  esourl 


Dear  Sir: 


This  department  acknowledges  receipt  of  your  letter 
dated  Ho v ember  23,  1953,  as  follows: 

“I  have  a matter  here  which  I am  unable 
to  find  any  law  on,  and  I wish  you  would 
give  me  your  opinion  as  to  this  matter, 
if  the  cases  have  ever  been  passed  on. 
iff*  have  a man  in  this  territory  who  omis 
a Chevrolet  ton  and  a half  truck  and  is 
in  the  transfer  business  but  has  no  ragu- 
lar  route  to  run  over.  If  a man  wants 
any  property  moved  he  merely  goes  to  him 
and  telle  him  and  this  man  takes  his 
property  In  his  truck  to  the  designated 
place  for  a certain  amount  of  money. 

Under  Lection  6372,  the  Laws  of  Missouri , 

1931,  aubseetlon  C,  It  says  that  the  ann- 
ual license  fee  an  each  motor  vehicle, 
trail or  or  semi-trallor  operating  under 
the  certificate  of  convenience  and  neces- 
sity shall  pay  an  annual  license  fee. 
further  on  the  first  classification  of 
motor  vehicles  that  la  under  this  section 
is  those  trucks  which  weigh  more  than  one 
and  one-half  tons  and  not  more  than  two 
tons,  on  which  trucks  there  shall  be  a 
$25.00  license  fee  paid. 

1 would  like  to  have  your  opinion  as  to 
whether  or  not  the  truck  this  man  has, 
which  as  1 told  you  Is  a ton  and  a half 
Chevrolet  truck.  Is  required  to  have 
this  annual  license  fee  of  £25.00  or  nott 
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I do  not  understand  whether  or  not  a ton 
and  a half  truck  shall  pay  on  the  class I - 
fleation  given  It  by  the  manufacturer,  or 
whether  It  means  a truck  that  carries  one 
and  one-half  tons  on  it* 

This  question  has  arisen  three  or  four 
times  In  this  county,  and  I would  like  to 
have  your  opinion  on  it* 

Thanking  you  in  advance  for  an  early  reply, 
I am.  * 


ae  assume  that  ^our  letter  refers  to  Section  5278  Laws 
1951,  page  311,  Instead  of  Section  5572* 

The  only  case  we  lave  been  able  to  find  construing 
the  act  referred  to  is  Schwartzman  Service,  Inc.,  v.  Stahl,  et  al. 
60  Fed*  (2)  1034,  but  that  case  does  not  In  any  way  determine  the 
question  you  present  by  your  letter*  Subdivision  (b)  of  Section 
5264  Laws  1931  page  304,  defines  "motor  carrier"  as  follows s 

"The  term  * mo tor  carrier,'  when  used  in 
this  act,  means  any  person,  firm,  part- 
nership, association,  joint-stock  company, 
corporation,  lessee,  trustee,  or  receiver 
appointed  by  any  court  whatsoever,  operating 
any  motor  vehicle  with  or  without  trailer  or 
trailers  attached,  upon  any  public  highway 
for  the  transportation  of  parsons  or  prop- 
erty or  both  or  of  providing  or  furnishing 
eueh  transportation  service,  for  hire  as  a 
contTion  carrier," 


lection  5268  of  the  act  provides i 

"It  is  hereby  declared  unlawful  for  any 
motor  carrier  to  operate  or  furnish  ser- 
vice as  a com  .on  carrier  within  this 
state  without  ffrst  having  obtained 
from  the  commission  a certificate  declar- 
ing that  public  convenience  and  necessity 
will  be  promoted  by  such  operation*  * * ** 


lection  5272,  in  part,  reads t 

"In  addition  to  the  regular  regis- 
tration license  fee  Imposed  on  all 
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actor  vehicles  In  this  state,  and  Its 
personal  property  tax,  every  motor 
carrier,  except  as  provided  In  section 
5265  of  this  act  shall,  at  the  time 
of  the  Issuance  of  a certificate  of 
convenience  end  necessity  and/or  an 
Interstate  coral t,  and  annually  there- 
after, on  or  between  January  1 and 
January  15  of  each  calendar  year,  pay 
to  the  state  treasurer  of  the  state 
of  Missouri  the  annual  license  fee, 
as  set  out  In  this  act,  for  the  sain* 
tenance  and  repair  of  the  pnblle 
hlghwayej  * * * * " 


Sutd.1  vision  (e)  of  Section  5272  further  provides: 

MIn  computing  the  annual  license  fee 
on  each  motor  vehicle,  trailer  or 
ae-il- trailer,  operating  under  a cer- 
tificate of  convenience  and  necessity 
or  Interstate  permit  as  a freight 
carrying  vehicle,  the  vehicle  shall 
be  rated  on  the  manufacturer* s rated 
load  capacity  or  the  actual  weight 
carrying  capacHTy  of  the  vehicle .which 
capacl ty  shall  be  determined  by  the 
public  service  commissi  on  at  the  time  a 
certificate  of  convenience  end  necessity 
or  Interstate  permit  Is  Issued.  For 
each  motor  vehicle  operating  under  a 
certificate  of  convenience  and  necessity 
or  Interstate  permit  as  a freight  carry- 
ing vehicle,  the  annual  license  fee  shall 
be  as  follows: 

ao re  than  1&  and  not  more  than  2 tons.  26*00. 


By  the  quoted  part  of  Subdivision  (c)  of  beetlon  6272 
the  license  fee  to  be  paid  by  the  owner  of  the  truck  referred  to 
In  your  letter,  or  whether  he  Is  required  to  pay  a license  fee 
at  all,  is  to  be  determined  or  rated  on  the  manufacturer's  rated 
load  capacity  or  the  actual  weight  carrying  capacity  of  the 
vehicle,  and  the  capacity  shall  be  determined  by  the  Public  service 
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Commission  at  the  tlae  a cert 1 flea te  of  convenience  and  neces- 
sity or  Interstate  permit  le  issued.  Assuming  the  validity 
of  the  provision  of  the  section  giving  the  Public  Service  Com- 
mission the  right  to  determine  the  capacity,  the  be  lslature 
apparently  intended  to  authorize  the  Public  Service  Commission 
to  determine  the  capacity  either  by  the  manufacturer's  rated 
load  capacity  or  by  determining  the  actual  weight  carrying 
capacity  of  the  vehicle. 

Section  52dQ  in  part  las 

"Provided,  the  provision  of  this  act 
shall  not  apply  to  trucks  of  one  and 
one-half  ton  capacity  and  less." 


If  the  truck  under  consideration, by  applying  either 
the  rating  of  the  manufacturer  or  Its  actual  weight  carrying 
capacity,  is  not  In  excess  of  one  and  one-half  ton,  then  such 
a truck  is  not  controlled  by  the  set  found  In  Laws  1931  at  page 
304.  If,  by  applying  either  of  the  standards  set  forth  In 
subdivision  (o)  of  Section  5272,  and  assuming  the  right  of  tbs 
Public  Service  Commission  to  use  either  standard,  the  truck  in 
question  is  more  than  a one  and  one-half  ton  truck  the  owner  is 
entitled  to  pay  an  annual  license  fee  thereon  of  ^25.00# 

1 understand  that  the  Public  Service  Commission  has 
promulgated  some  rules  with  reference  to  subdivision  (c)  of  Section 
5272  and  we  suggest  that  you  write  Honorable  Sam  0.  Hargis, Chief 
Couneel,  Public  Service  Commission,  with  reference  thereto. 


Very  truly  yours. 


GILBERT  LAMB 

Assistant  Attorney  General, 


APPROVED! 


HQ*  McKlfTfilCK 
Attorney  General. 
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Game  and  Fish  Commissioner  and 

his  deputies  have  a right  to 
inspect  hunting  licenses  of 
hunters  under  what  circumstances , 
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Honorable  John  S,  Phi 111 pa 

Proa ecu ting  Attorney 
Poplar  Bluff,  Mias  curl 


Daar  sir* 


This  Department  acknowledges  reeel pt  of  your  letter 
dated  Hovsariber  84,  1933,  as  follows* 


"«e  have  a situation  in  this  county  which 
has  arisen  end  1 would  like  to  have  some 
advice  from  your  office  on  it. 

There  ere  two  strong  republicans  In  this 
county  who  were  caught,  one  an  a Highway 
and  one  in  a hunting  camp,  on  the  86th 
day  of  October,  1933,  and  both  refused  te 
let  the  officers,  to-wltt  the  Game  Warden, 
Inspect  their  lloenses  and  talked  very 
strang  lm  regard  to  Aat  they  thought 
about  the  gene  wardens. 

The  question  has  eons  up  as  to  Aether 
or  not  a game  warden  has  a right  to  Inspect 
hunting  licensee  in  a camp  and  upon  the 
Highway  when  the  hunter  la  not  In  the  estual 
stage  of  hunting.  These  particular  men  havd 
been  giving  our  game  warden  quite  a bit  of 
trouble  and  I would  like  to  know  just  how 
we  stand  before  we  go  ahead  with  criminal 
prosecution. 


X would  appreciate  an  opinion  from  your 
of flee  In  regard  to  this  matter  as  quickly 
as  possible.* 


Honorable  John  S*  Phillip*  -2-  December  12 , 1935 


8*« fc Ion  8257  Revised  Statute*  Missouri  1929  read*  as 

follows! 

"It  1*  hereby  declared  to  be  the  duty  of 
every  person  holding  a license  in  this 
state  to  present  the  same  for  Inspection 
by  the  game  and  fish  commissioner,  or 
any  of  his  deputies  or  any  sheriff  , mar- 
shal or  constable*  Any  person  holding  a 
license  and  refusing  to  present  the  same 
when  s proper  demand  la  made  therefor, 
shall  he  deemed  guilty  of  n misdemeanor*" 


Section  8295  Revised  Statutes  Missouri  1929  reads I 

"It  Is  hereby  made  the  duty  of  every 
person  participating  In  ths  privilege# 
of  taking  or  possessing  fish,  birds, 
animals,  and  game,  as  permitted  by  this 
artlole,to  permit  the  game  and  fish  ooat- 
mlss loner  or  his  deputies  to  ins pact, and 
count  such  fish* birds,  animals,  and  gams, 
to  ascertain  whether  the  requirements  of 
this  article  are  being  faithfully  oonplled 
with*  Any  person  who  shall  refuse  to 
comply  with  a demand  to  permit  Bush 
Inspection  end  count  by  any  authorised 
officer  of  this  state, or  who  shall  Interfare 
with  such  officer  or  obstruct  such  inspec- 
tion or  count  shall  be  guilty  of  a misde- 
meanor, and  upon  oonvletlon,  shall  b» 
flnad  not  leas  than  twenty-five  dollars 
(#25*00)  nor  more  than  one  hundred  and 
fifty  dollars  (#150*00)." 


By  virtue  of  the  latter  section  and  Section  8224, 
Revised  Statutes  Missouri  1929,  the  Supreme  Court  of  this  state 
has  upheld  ths  right  of  a game  warden  to  Inspect  and  count  fish, 
birds,  animals  and  game  In  the  possession  of  a person  who  has 
obtained  a license  to  hunt  end  kill  game*  In  State  v*  oennett 
515  Mo*  1267,  1275,  the  Supreme  Court,  en  bene,  saldl 
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"Proa  « consideration  of  the  foregoing 
rulings  and  many  others  that  might  be 
el ted,  ve  are  of  the  opinion  that  the 
defendant,  by  taking  out  a license  to 
hunt  and  kill  ga’-ie,  the  title  to  which 
was  in  the  State,  acquired  a mere  privl- 
to  hunt,  subject  to  the  restrictions 
and  1 Imitations  of  the  statute)  that  the 
statute  requiring  hln  to  permit  the  game 
commissioner  or  his  deputies  to  inspect 
and  oount  the  fish,  birds,  an ins  Is  and 
game  in  hla  possession  to  ascertain 
whether  the  requirements  of  the  statute 
ware  being  faithfully  complied  with  la 
a proper  and  necessary  polios  regulation 
to  discover  and  prevent  easy  evasions 
of  the  statute,  and  is  not  violative  of 
the  constitutional  provisions  invoked! 
that  the  statute,  being  of  general  appli- 
cation to  all  persons  alike,  is  not 
repugnant  to  the  due-process  and  equal- 
protection  clauses  of  the  Constitution 
( Duncan  V.  Missouri,  152  U»S,577),  and 
furthermore,  that  the  defendant  eanrot 
play  fast-and-loosej  that  by  accepting 
a hunter's  lleenae  and  exercising  the 
privilege  under  the  restrictions  and 
limitations  of  the  statute,  one  of  which 
was  hla  duty  to  submit  to  the  inspection 
and  count  of  the  quail  in  Ms  possession 
by  the  game  warden,  he  waived  the  eonstl- 
tut  tonal  rights  Invoked  ao  far  as  eppli- 
cable  to  the  facts  In  this  case,” 


1 do  not  know  what  you  mean  by  the  word  " caught11 

as  used  In  your  letter,  I assume  you  mean  the  persona 

referred  to  had  game  on  their  persons  or  in  the  tainting 
earep,  but  you  do  not  say  whether  either  of  the  persona  had 
had  laaued  to  them  a license  to  hunt  and  kill  same# 

by  the  provisions  of  Section  8257  above  set  out, 
and  In  view  of  the  foregoing  holding  of  the  Supreme  Court 

of  this  State,  we  are  of  the  opinion  that  if  the  Gome  and 

Fish  Cosnilsaion^r  or  any  of  his  deputies  has  reasonable  cause 
to  believe  that  a person  is  about  to  or  Is  In  the  act  of 
going  out  for  the  purpose  of  hunting  and  killing  game,  or 
If  Bueh  a parson  is  found  while  In  the  aet  of  hunting  and 
killing  gama  or  If  such  person  is  found  in  a hunting  camp 
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obviously  doained  as  headquarters  for  expeditions  In  hunt* 
Ing  and  killing  game,  or  If  the  Game  and  >ish  Commies loner 
or  any  of  hie  deputies  has  reasonable  cause  to  believe  that 
a person  Is  returning  from  the  hunt lug  and  killing  of  game 
or  has  just  returned  from  such  a mission,  then  under  any 
and  all  such  circumstances  the  Game  and  i^ish  Commissioner 
and  any  of  his  deputies  has  the  rl^ht  of  Inspection  of  the 
hunting  license  of  such  person  and  refusal  to  permit  Inspec- 
tion of  same  renders  the  person  so  refuting  guilty  of  a 
misdemeanor.  Therefore  It  becomes  necessary  for  ths 
holder  of  such  license  to  carry  the  same  with  him  under  the 
circumstances  above  pointed  out.  Of  course.  If  such  person 
did  not  have  a hunting  license  then  he  may  be  punished  under 
other  provisions  of  the  law. 

The  right  to  Inspect  the  license  of  a hunter  lst 
we  suppose,  really  for  the  purpose  of  determining  whether 
or  not  such  hunter  has  a license.  However,  this  earns  fact 
could  be  ascertained  from  the  records  of  the  proper  office. 
Ihe  right  to  Inspect  the  license  as  provided  in  Section 
8257  Is  In  addition  to  the  ri  -ht  to  Inspect  and  count  fish, 
birds,  animals  and  game  to  ascertain  whether  the  requirements 
of  the  frame  and  fish  lav  are  being  faithfully  complied  with. 


Very  truly  yours. 


GILBERT  LAM8 

Assistant  Attorney  General, 


APPROVED I 


Wj¥  'kaUtfRim 

Attorney  General. 
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✓ 


■ ru*  ry  11,  19 33 • 
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' tour  letter  directed  to  the  Attorney  oenerel  *n« 
e-i  the  un  eiHgMi  for  ittMtlM*  Im  uctd  f t t he 
at ruction  of  cotton  9006,  ;<•  i,  o.  19£iJ,  act  anendf*'  by 
law*  of  ’leeourl  1931,  1 . 366,  *n  i connection  therewith 
ft  te  the  f ollo~li% : 

H '1U  you  kindly  give  me  a ruling  on  the  ooa  en- 
action ellovetl  t be  acreceoref  Fnt nkl&n  County  for 
ta*  year  193-7  The  opu lotion  of  yinllln  County 
according  to  the  lsteO  c-neue  we*  ©lightly  lo^r 
un  3C , 000 . According  to  the  ensue  of  1930  the 
Franklin  county  •palnti  it  r.-teecie  of  , 00, 

fu#  question  is  whether  or  not  he  is  entitled  to 
tuirty-five  (36*)  o-ntr  per  lif  t or  only  thirty 
(30?)  cents  jer  li  t.* 

action  9806  H,  i,  mo,  19«9,  rovides, 

•The  ooiapens  at  ion  of  each  luiaewaor  she  11  be  thirty- 
live  cents  per  11  At  In  counties  having  a populntion 
not  exceeding  thirty-themeendj  thirty  cents  per 
11*  t in  co  iitle.  having  a population  of  store  then 
thirty-tii  urumd , 4 ***’  • 

The  general  aa;  eobly  enenued  the  fbove  section,  Lewe 
1931,  9m  366,  by  providing  that  the  oonpeneation  of  the  aeae  eor 
ebali  be  thirty -five  cent a per  list  In  oountle.  having  e pop- 
ulation not  exceeding  40,000, 

The  legislature,  for  the  purpose  of  ascertaining  the 
ulatlon  of  a county,  enacted  vhat  is  nov  Qeetl  >n  11608,  ft,  8, 
o.  1939,  It  ia  a general  section  end  intended  to  be  the  basis 
of  det emitting  the  raalary . feet;  tnd  compensation  of  *.11  county 
of^ioare  *,nd  when  no  special  provision  hat'  been  made  with 


...  be o a*  itte  y2 


re:  pect  to  any  particular  office,  tula  section  le  reported  to 
for  the  purpose  of  etexiinln*  the  opulitlon.  it  specifically 
provides  that, 

•For  the  pur  <o«e  of  cet  ‘rralnlntf  the  population  of 
any  county  in  t ie  state,  as  a totals  for  ascertain- 
ing, the  eal&ry  of  any  county  ©ffio*’r  for  any  year* 
or  the  a nii in t of  fees  he  ■*.,  ret*  In,  •-***•*  the 
highest  number  of  votes  out  at  the  last  ; '.rawiaue 
^neral  election,  ahall  he  multiplied  toy 

five,  and  the  result  shall  toe  considered  and  held 
for  the  purpose  a fores  id  ns  the  true  copulation 
of  such  county. * 

ectlon  9806,  cuura,  relating  to  county  apes*  sore, 
is  silent  as  to  the  wanner  of  ascertaining  the  population  for 
the  purpose  of  firing  tola  fees.  The  Federal  o ensue  is  not  an 
official  or  legislative  act  of  the  !*tate  of  Ulesourl,  and  in 
the  absence  of  a legislative  act  adopting  it  as  a basis  for 
ascertaining  population,  we  are  of  the  opinion  thot  the  legis- 
lative intent  was  to  employ  the  net  hod  trended  in  action 
11308  F.  ■>.  o,  1939 , to  ascertain  the  copulation  rather  than 
the  adept ion  of  the  Federal  census. 

eatim  8,  Article  14  of  the  Con  tltutlon  rentes 

as  follows: 

•The  coape  nation  or  fees  of  no  trte,  county  or 
aunlcii*l  officer  shall  be  increased  during  Me 
tens  of  office;  nor  shall  the  ter  of  any  office 
be  extended  for  a Ion,; or  period  than  thtt  for 
which  sue.)  officer  w*  * elected  or  eo  minted.* 

It  will  toe  noted  thf 1 this  inhibition  nrohibiti  an  increase  in 
salary  or  fees  during  tenure  of  office*  The  -up  r 'its  C >urt  h s 
rape;  tedly  held  that  un  er  this  provision  the  feet  or  compen- 
sation of  a at*;  is.  county  or  smnici  al  of  finer  jut  In,  hie  tens 
of  office  can  ot  be  inn reused. 

Jtate  ex  rel  v.  -cordon  £60  wo*  471  1.  c.  476. 

State  ex  rel  v.  .lost  209  n.  240  1*  o*  6. 

Under  the  provision  of  Section  9906,  n.  s,  e.  1^29, 
when  the  o pule t ion  of  the  aounty  exceeded  30,000,  the  fe*»s  vdteb 
the  assessor  should  receive  for  aenesanent  list?)  would  be  thirty 
cents  per  list. 


Ml*  Leo  A*  *JMitte  19 


It  It.  <mr  opinion  th;  t the  tncWmt  to  this  lav, 

‘itt  ii  n <nt  1931,  t.  3tol,  t Id  not  affect  the  fee  of  the 
<»s  e-  so/  fox  the  ns-  esawertt  made  for  the  year  1932,  but  th# 
free  to  which  he  woul  toe  entitled  woul  to©  beaed  upon  the 
bt  tut«  in  force  -st  the  date  of  hie  election,  We  assume  that 
tie  wai.  el^ot'KS  in  tne  year  of  1929  «n'  fox  n term  of  four 
years,  a a was  provided  for  by  tittlon  9749,  R*  9*  to,  1989* 

ef  erring,  agti  to  notion  118  >8  . >.  1929, 

i»  er  wftloh  the  population  la  escorts ined  for  the  ourr*oee  of 
detemlnlng  i alar*  or  fees,  it  is  noted  thht  It  employee  the 
words  "general  election”*  motion  6b6  II*  ‘V,  Mo*  1909,  ivvldes 
tiiat  the  c instruction  of  all  et  tutee  of  this  tats  shall  toe 
to,  tt;«  rule  set  out  in  eueh  tit  tute,  nle  a such  conet  ruction 
it:  lninly  repugnant  to  the  intent  of  the  legislature  or  the 
context  of  the  statute*  The  18th  cl»u*e  of  th©  at;  tuts  defines 
"genewal  election"  as  follows: 

"The  terw  "g*ner  1 election"  refer*  to  the  election 
re.  uim  t > be  held  on  the  Tuesday  succeeding  the 
first  Monday  of  hoverijer,  biennially:" 

Following  tnen  the  direction  ©et  forth  in  the  above  s^cti  >nn, 
it  is  >ux  opinion  th  t the  j omilit t ion  for  the  ouno-e  of  cur- 
taining the  fee  of  the  assessor  for  the  1933  as.  spuent  should 
to**  ascertained  fro**  the  result  of  the  vote  out  in  the  .ener^l 
election*  tt  king  the  highest  vote  oast  thereat  and  twit  inlying 
era#  toy  live*  fiuab  aatho'  meet©  the  requirement  of  ■*©  tion  12, 
Article  9,  Uir-soi  ri  Constitution,  because  it  ft  eretoe  unifora- 
ly  t rticulnr  class*  we  are  further  of  the  opinion  that 

the  men  *ed  1m*  appearing  in  the  1931  Session  Act  would  not 
affect  the  fees  during  the  t<=*xr.  of  the  then  eruranbent  of  the 
assessor's  off  loo.  The  fee  of  the  asownr  night  toe  Increased* 
or  ♦’•creased,  during  the  tern  of  his  office,  dependent  upon  an 
increased  or  decreased  population,  thereto,  met oriel ly  chr  nging 
hit?  duties,  sad  such  increase  in  that  event  would  not  toe  vio- 
lative of  toe  constitutional  inhibition  agrlm'-t  an  inoresee  of 
o alar  uring  tenure  of  of  i e*  , c In  ere©  re  cannot,  however, 
be  mule  toy  legislative  ©naetment,  If  ths  assessor**  fees  would 
be  affeted  toy  the  election  result  in  the  general  election  of 
the  ye.<  r 1930*  it  tein,  a t;oneml  election,  the  res  It  nit  ht 
be  used  as  a el  dilution  for  aecert»jiF  log  the  increased  or  de- 
creased population,  if  any*  Should  the  fees  of  the  assessor  be 
increased  titer  - by,  aush  inorense,  as  hereinabove  stated,  would 
not  toe  violative  of  the  oon  tltution*!  Inhibition  gainst 


on,  Leo  iOlittfi  <4 


Increase  of  salary  during  Mo  tvm. 


¥our*.  v»ry  truly. 


oa&l  a.  ABinorojf 

A**i stunt  attorney  0 nerr  l. 


MVV  &jY£:a  i 

■-■if  : cfet?a<ar 

Attorney  <;/  neral. 
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Dutiefl  power  and  rights  of  State  Highway  Department  and 
^unt?;  5£der  Articl!  3,  Chapter  43,  to  grade  and  construct 

roads  within  the  county. 


February  23,3.933 


V/, 


Honorable  Walker  Pierce 
Prosecuting  Attorney 
Howard  County 
Fayette,  Missouri 


FI  LE  □ j 
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Dear  Sir: 


Answering  your  inquiry: 

“Does  the  State  High-: ay  Department  hare 
the  right  to  demand  that  the  County  grade 
a right  of  way,  bought  by  the  County,  for 
a “farm  to  market-  road,  before  they  will 
complete  the  road  or  work  on  it?  In  other 
words,  if  the  County  buys  the  right  of 
way  for  auoh  roads  can  they  make  the  High- 
way Department  grade  and  complete  then, 
or  is  it  right  for  the  High • ay  Department 
to  demand  that  the  County  Grade  such 
right  of  ways.* 

You  do  not  state  in  your  letter  whether  or  not  you  are 
operating  under  Article  2,  of  the  Hoads  and  Bridges,  commencing 
with  Section  7356  of  the  R.  3.  of  1939.  I assume  that  you  are 
operating  or  intend  to  operate  under  th  t chapter,  and  according- 
ly will  answer  your  query  as  if  you  were  operating  or  working 
under  what  is  oommonly  known  as  "Farm  to  Market"  road.  (Article  8) 

After  proTiding  for  the  appointment  of  commies loners 
as  outlined  under  3eotlous  7856  and  7857,  the  statute  pro- 
ceeds to  state  some  of  the  power  of  the  commission.  lection 
7858  states: 


"It  shall  be  the  duty  of  the  County  High- 
way Commission  and  said  commission  shall 
have  the  powers  to  locate,  lay  out,  de- 
signate, oonstruct  and  maintain. subject 
to  approval  of  the  state  highway  commission, 
a system  of  county  highway******** to  the_ 
end  that  all  parts  of  the  county  snail  be 
connected  with  the  state  highway  system.**** 


Honorable  walker  Pierce 
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then  follows  Sect ion  7859  which  says: 

* before  construction  of  any  county  high- 
way located,  laid  out,  and  designated  as 
in  this  article  authorized  and  provided, 
or  any  money,  in  excess  of  the  cost  of 
such  location  and  Resignation  "shall  be 
expended  thereon,  ft'  shall" be  the  duty  of 
county  highway  commission  to  submit  auch~ 
location  to  the  state  highway  commission 
for  lts~approval.  and  upon  approval  of  suoh 
location  by  the  state  highway  commission, 
the  county  highway  commission  shall  pro- 
ceed to  procure  the  right  of  way  for 
said  county  highways  etc.**********" 

In  dection  7863,  the  county  highway  commission  is  given  power 
to  use  and  employ  whatever  means,  methods,  or  power,  that  may  be 
necessary  in  the  construction  which  would  include  grading  and  main- 
tenance of  said  county  highways,  including  the  power  to  build 
culverts  and  bridges. 

3ee  also  Section  7864.  To  same  effect  is  se  cfcion  8067. 

Harris  v.  Bond  Oo.,  244  Mo.  664. 

From  the  foregoing  It  will  appear  that  the  state  highway  com- 
mission has  no  right  to  compel  the  county  to  grade  the  right  of  way 
bought  by  the  county  for  a farm  to  market  road,  it  would  be  a matter 
wltnln  the  counties  power  and  discretion. 

You  will  note  that  at  no  place  in  this  ohapter  is  the  state 
highway  commission  compelled  to  help  the  county  highway  commission 
except  and  when  under  7866  the  state  highway  commission  may  t ke 
over  all  or  any  part  of  the  highways  system  and  laake  refund  therefor 
in  such  manner  as  may  now  or  hereafter  be  provided  by  law  for  making 
refund  to  the  several  counties  of  this  state  and  road  districts 
thereof,  for  highways  taken  over  by  said  state  highway  commission. 

If,  however,  you  are  not  under  Article  3 as  I have  assumed  you 
are  through  out  the  foregoing  opinion,  but  that  this  is  one  of  the 
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roads  mentioned  and  described  under  Section  8130,  "Howard 
County,  p.  3396,  Statutes  of  1929. * Then  and  In  that 
event  the  State  Highway  system  must  govern,  and  the 
state  department  would  be  compelled  to  construct,  re- 
construct, and  Improve  and  ever  after  maintain  as  public 
roads,  and  the  necessary  grading,  hard  surfacing, 
bridges  and  culverts  therefor  shall  be  constructed  by 
the  state  of  Missouri. 

Of  course,  If  it  is  one  of  these  roads  mentioned 
Just  above,  it  would  be  up  to  the  strte  to  do  all  the 
grading  and  ev  rythlng  else  connected  therewith,  in 
addition  to  reimbursing  you  for  what  you  have  expended. 
3ee  section  44a,  Article  4.  p.  91  of  the  state  con- 
stitution. 19  3.  W.  (2nd.)  643  1.  c.  648. 


Geo.  B.  Btrother 
Assistant  Attorney  General. 


APPRO? ED 

ROY  MoK IT TRICK 
Attorney  General. 
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SCHOOL — 

IiN  nhj:  Majority  of  TAX  PAYLiiS  voting  at  election  under  t>ec.  9225 
it.  S.  Mo.  1929,  increasestax  levy;  and  who  is  a tax- oaver . 


April  3rd, 1933 


Hon.  Walker  Pierce, 

Prosecuting  Attorney, 

Fayette,  Missouri. 

Dear  Sirou 

Answering  your  letter  of  larch  50th, relative  to  Section  11151  of 
the  School  Laws  of  1927  (now  Section  9225  I*  S.  Bo.  1929)  which 
provides  the  majority  of  the  Qualified  voters  who  are  tax-payers 
may  increase  the  tax  levy  for  school  purposes.  The  question 
has  arisen  as  to  whether  or  not  liability  for  poll  tax  makes  one 
a qualified  voter  within  this  section.  If  not,  the  further 
question  arises  as  to  tifaeliier  or  not  the  tax- payer  must  be  liable 
for  the  taxes  within  tne  district  in  which  he  is  voting. 


That  Section  requires  that. 


n 


* * * if 

miMu 

the  re- 
sult of  such  vote  and  the  rate  of  ♦■axation  so  voted  in 
such  district  shall  be  oert1 f ied  to  the  County  Clerk 
* * * who  shall  on  the  receipt  thereof,  proceed  to  assess 
and  carry  out  the  amount  so  returned  on  the  tax  books 
on  all  the  taxable  property,  real  and  personal  of  such 
school  district  as  shown  by  the  last  annual  assessment 
for  state  and  county  proposes,  including  all  sist^ments, 
of  merchants  as  provided  by  law." 


Tax. s on  railroad  property  in  the  district  would  be  taxable  under 
this  law. 


iou  will  note,  the  statute  repeatedly  sold  the  majority  of  the  tax- 
payers voting  at  such  an  election. 

^lack's  Law  Dictionary  says  that  a tax-payer  is  defined  as  a person 
chargeable  with  5 tax. 

The  St.  Louis  Court  of  Appeals  defines  a tax- payer  as  a person  own- 
ing property  in  the  State  subject  to  taxation  on  which  he  regularly 
pays  taxes.  X^his  definition  is  adopted  in  Pope's  Legal  definitions. 
Sutton  v.  Fassie  71  (Mo.)  745. 

In  the  following  case  the  party  seems  to  have  owned  an  automobile 
and  was  considered  a tax- payer,  Castilo  v.  Stete  Highway  Department 
312  lo.  244,  l.o.  262. 
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In  other  decisions,  they  have  defined  a tax  as  "an  enforced  contri- 
bution of  money  or  property  and  In  accordance  with  some  reasonable 
rule  of  apaortl ;mmmt  by  authority  of  a sovereign  state  on  a ...gghSOS 
Qfe  PftOPEKIY  within  its  jurisdiction  for  the  purpose  of  defraying  the 
public  expense." 

Balentine's  Law  Dictionary  p.1263 
SO  h.C.L.  p*  13 
23  K.C.L.  p.  946 

« • THE  LEGISLATUhE  MAKES, THE  EXECUTIVE  EXECUTES  AHD  THE 
JUDICIAKY  CONSTRUES  THE  LAWS,  * Cooley  on  Taxation  p.34. 

"Chief  Justice  Mr -.r shall  in  dayman  v.  Southard  10  Hheat,l, 
p*  46:  'The  Legislature  rust  therefore  determine  all 
questions  of  necessity,  discretion  or  policy  in  ordering 
a tax  and  in  apportioning  it  * * * and  must  decide  upon 
the  agencies  by  means  of  which  collections  shall  be  made. 1 

Fatten  v . Brady  164  U.E,  600,1. c*  £19,621. 

The  last  above  cited  opinion  from  the  Supreme  Court  of  the  United 
States  would  indicate  that  a tax-payer  is  imyonc  who  pays  a tax 
on  real  estate,  personal  property,  merchandise  or  whatnot;  the 
^conclusion  would  be  'Heritable,  a man  who  pays  pol}  tax  (who 
helps  keep  the  roeds  in  3hape  for  the  child. an  to  go  to  and  come 
from  school)  is  e tax-payer. 

Village  of  Nix*  v.  Wilson  193  lie.  Ap.  33 

Castile  v.  Highway  312  No.  £44,  supra. 

The  theory  of  the  lew  is  that  a tax-payer's  Interest  is  so  great 
that  he  will  exercise  his  discretion  in  voting  for  the  best  interest 
of  the  district. 

199  Mo.  Ap.  33,  l.c.  35,  supra 

See  also  Sections  76?y-7a86  (p.  S.19E9)  Inclusive. 

"No  strict  and  technical  construction  Is  to  be  put  upon 
the  statute  involved,  nor  Is  a strict  and  techincal  com- 
pliance with  it  to  be  exacted  of  the  'plain,  honest, 
worthy  citizens,  not  specially  learned  in  the  law'  in 
the  performance  of  their  duties  under  it.* 

State  ex  rel.  Jones  £66  Mo.  l.c.  £01 

State  ex  rel.  Job.  £05  Mo.  l.c.  34. 

"The  laws  affedting  the  organization,  functions,  and 
powers  of  the  school  district  are  not  to  be  strictly 
construed." 

State  ex  rel.  School  District  £33  B.  *.  l.c.  820 

State  ex  rel.  Cornahan  v.  Jones,  266  Bo.  191,1. c.  201 
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SDn  view  of  the  foregoing,  it  is  our  opinion  that  any  tax-payer  is 
a qualified  voter  in  this  instance,  because  it  limited  it  specifically 
to  tax- pavers  under  that  particular  Section  32S3  tt.  S.  Mo-  13£9. 


Section  9225  expressly  includes  statements  of  merchants  thereby  malting 
anyone  who  pays  a merchants  tax  unquestionably  a qualified  voter. 
Section  7380  s&ysj 


"The  gytfrt  Jit  £ll  ZJxOttZB.  * * * Sh&ll  &L  th£ 

regular  February  term  £&£&  year  LEVY  * * * noon 

every  aVJ.g-t>Q41etf  aale  inh^-bUaat  ia  lbs.  wwty  sx&£  . 

21  “•  * * * 4 T5sr' 5 


j-banfc, 


* * 


Sections  7879  to  and  including  7838  make  a poll  tax  pjtyer  a voter  as 
he  is  charged  and  made  to  pay  a specified  sum  to  be  used  in  that  district, 
which  sum  may  be  recovered  by  suit  under  Sections  7886and  7887  in 
practically  the  same  manner  as  any  other  tax,  real, personal  or  mixed, 
can  be  recovered. 


Yours  very  truly. 


GEO.  B.  SThOTEEii, 


Assistant  Attorney  General 


At-VhQVED: 


BOX  McKITThICK 
Attorney  General 


GBS/mh 
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F£23t  -daoxif f/\no t entitled  to  >1 . 35  a day  fee  for  keeping  pri- 
soner while  undergoing  examination  prepar?  tory  to  commitment* 


Honorable  walk  r idrce 
Prosecuting  attorney 
:to'.-nrd  c>  unty 
Fayette,  Missouri 


Dear  Slrt 

nils  is  to  acknowledge  your  letter  of  May  5,  1933,  which 
is  as  follows! 

■♦This  request  la  for  fin  interpret  t ion  of 
.eotlou  11791  of  the  revised  1 1 atutse  of  lseuurl, 
1939,  and  two  oases  cited  thereunder;  itte  ex 
rel.  Mil  Lion  vs.  Ulan,  187  to*  SUC;  and, 

...tat a ex  rel*  Dlekaiann  vn.  Clark,  170  Mo.  37* 

The  sheriff  of  this  County  recently  demanded 
that  the  County  Court  pay  him  the  sum  of  1.2b 
a day  for  keeping  prisoners  until  their  pre- 
liminary r eg  raises  of  whether  they  w re  In 
all  one  day  or  15*  This  practice  m not  been 
olio wed  before  in  this  county  and  t te  result 
Is  that  the  a.  erlff’s  Mils  hnve  ran  into  large 
•rama  for  %u  reason  that  It  is  not  oosslble, 
at  all  times,  for  me  to  Immediately  give  the 
prisoners  a hearing  and  th  - situation  has  >roved 
embarrassing  to  me  for  that  reneon. 


till  you  please  state  your  o inion  as  to 
whether  or  not  the  sheriff  Is  entitled  to  11*35 
a day  for  the  safe  keeping  of  oriaoners  under 
these  circumstances* 

Personally,  I oan  see  no  reason  why  It  la  rmy 
more  expensive  to  keep  them  before  a preliminary 
than  it  la  if tar,  end  X don't  think  that  the 
legislature  Intended  th  t this  amount  be  p'-U  for 
each  day  of  safe  keeping. 

Trusting  th  t X may  he  r from  you  soon  and  thnking 
you  for  the  oonslaex  \tlon  th  t you  have  shown  me 
already,  I am,  * 


Hon.  talker  Fierce 
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Tou  desire  an  o lnlon  .8  to  the  Interpret  tlon  of  th?  t 
port  of  section  11791  H*  d.  Mo.  1939 , reg  xding  the  11*36  a day 
fee  (Ate  tne  dnerlff  for  the  safe  kesul.,g  of  <ri  sobers  preparatory 
to  committing  then  to  Jail*  You  state  that  the  Jheriff  is  of 
the  o lnlon  that  he  la  .untitled  to  11.38  a day  foe  for  keeping 
prisoners  until  preliminaries  ro  held  on  suon  prl sonar a. 

iection  11791  A,  4.  Mo*  1939,  in  nart  pertinent  to  the 
inquiry  herein  eouel-iereu  reads  as  follows! 


•The  sheriff  or  other  officer  who  shall 
take  a per  sou,  enlarged  with  a criminal 
offense,  from  the  county  in  waled  the 
offender  Is  appreneuded  to  that  in  which 
the  offense  was  ooiwaitted,  or  who  i .ay  re- 
Hiove  a prisoner  fro-j  one  county  to  another 
for  any  o use  authorized  by  law,  or  who 
snail  j*aws  in  custody  or  a der  his  charge 
on/  .jcr^on  LgtderK^ljy.  an  examination 

£&SX  Jfct  'UL* 

one  ■4.-‘.y  for  tr  nsportii-g,  e fe  keeping  ruid 
t aln twining  any  suon  per aou,  shall  he  allowed 
by  the  court,  having  ou  aisanse  of  the 
offense,  one  dollar  and  twenty- five  cents 
per  day  for  ov  xy  day  he  may  h vs  auoh 
per  son  under  his  charge.  *•••■* 


In  the  c ise  of  dt&te  v.  Wofford,  110  tio.  333,  the  oourt 
had  under  consideration  the  shore  quoted  pert  of  the  statute.  The 
facto  in  that  o one  being]  a iaan  was  arrested  upon  a warrant, 
charged  with  a felony;  . he  was  brought  before  the  justice  who  Issued 
the  warrant,  and  on  motion  of  the  proseouting  attorney,  the 
defen  ant  was  co  It ted  to  jail  to  wait  trial;  the  e ie  was 
continued  for  quite  a while  when  It  wae  subsequently  dismissed; 
the  loarshal  applied  for  the  fee  of  1.35  per  day  for  the  seventy 
nays  in  whion  lie  had  the  custody  of  the  defendant  as  ha  claimed 
while  undergoing  examination  preparatory  to  oomnl tmont.  The 
Court  held  in  tala  o .ss  th  t the  marshal  was  not  entitled  to  the 
fee,  holding  that  under  the  at  er  sections  of  the  statutes  the 
defendant  was  oo unit ted  by  the  magistrate,  fhsse  statute  will 
be  hereinafter  set  out.  Tne  court  in  its  o >lalou  aid  the 
following:  (l.o.  333) 

«#  • * • It  is  a well  settled  law  th  t no 
officer  Is  entitled  to  fee  * of  any  kind 
unless  provided  for  by  statute,  usd  that 


Hon.  talker  fiaroa 
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the  la*  conferring  suoh  right  fsunt  be 
strictly  co.istr  i«d  be  - -.use  of  statutory 
origin  and  right.*  • • •* 

And  further  at  page  3361 

4m  m • *jf  t|j0  f.  ota  showd  that  there  was 
no  jail  provided  by  Jade  non  o >uuty  for  the 
safe  keeping  of  j>ri  sonar  a,  or  that  there  wad 
been  no  order  q>‘  oom.  ,i  tment  or  ait  try  to  that 
s^Issjlsel  JEka  luitlc.  on  JEJL 

lax  £ a as  aaa 4 asa-ita  it  00^ 

puleory  on  the  p^rt  of  tho  'narwhal  to  keep 
the  person  under  hie  guard,  an  entirely  diff- 
erent rule  would  prevail,  but  the  pleadings 
show  that  the  county  le  veil  provided  with 
regard  to  jails  and  also  that  th-  prisoner  was 
committed  to  jail  by  the  justice  to  a*  alt 
•xaijl nation.  The  statute,  givi  ig  It  the 
mo 't%  liberal  construction,  does  not.  In  our 
o lnlon,  entitle  the  rel  tor  to  the  fee  claimed. * 

In  the  case  of  dtate  ex  rel.  uleok  aim,  Sheriff,  v.  Clark 
et  al.  170  Mo.  67,  the  Supreme  Court  In  Hanc,  held  th  t the  herlff 
was  entitled  to  the  $1.35  per  day  for  the  keeping  o a or  1; toner 
while  undergoing  examination  preparatory  to  ooianltment.  The  facte 
showed  that  the  defendant  was  arr sated  and  the  court  hd  adjourned 
for  the  day  so  the  prisoner  Oould  not  have  been  brought  before  the 
oourt  on  that  day,  find  It  was  the  duty  of  the  sheriff  to  safely 
keep  ala  until  the  next  day  at  which  tl  e he  wns  reduced  In  oourt 
und  then  oonaaltted  by  the  court  to  jail  to  east t trial.  In  this 
case  the  c nirt  dl^cua  ad  the  fiofford  Case,  supra,  nd  distinguished 
between  th  t case  and  the  Instant  one,  nl  also  the  Thomae  v. 

County  of  Jt.houia,  til  :o.  547. 

The  case  of  State  ex  rel.  Million  v.  Allen,  Auditor,  187  Mo. 
&80,  the  Uuprejae  Oourt  In  nano,  held  that  the  sheriff  w--<a  not 
entitled  to  the  H.Hfi  fee  for  the  keeping  a prisoner  while  under- 
going an  examination  preparatory  to  oo.  taltiaent  becaune  ^toh  was 
not  the  fact.  It  this  case  the  prosecuting  attorney  filed  an  In- 
formation In  the  Circuit  Court  and  the  iherlff  arrested  the  prisoner 
and  kept  him  In  custody  under  the  o a pi  as  issued  by  the  Circuit  Clerk 
untl  trial  time.  T.  e oourt  held  that  a commitment  means  a judicial 


Ho  ,im  talker  rieroe. 
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order,  and  untl-  3 oh  an  order  lu  it  do  the  person  arre  ted  is  the 
sheriff's  prisoner,  by  virtue  >t  the  capias.  (Thomas  v.  bounty  of 
dt. Louis  61  Mo.  547).  After  an  order  of  corml tiaent  has  been  made 
by  he  court,  the  sheriff  or  Jailor  is  entitled  to  a sum  not  ex~ 
oeeulng  the  amount  per  day  for  the  board  of  a prisoner.  This  cans 
h1  so  dl  etlogulshes  the  tteokisann  case,  supra.  The  Court  had  the 
following  to  ony:  (l.o.  b64). 

4 It  i nay  be  true  that  a sheriff  runs  ns  rauch 
risk  and  incurs  as  rtuco  expanse  In  keeping  a 
prisoner  in  such  a case  as  this,  as  he  does 
in  such  <i  case  a the  Oieokinana  case.  9ut 
these  are  consider-  t Lone  with  which  the  courts 
have  no  concern*  feets  uid  fees  are  purely 
the  ore  tures  of  the  st^itut  s,  -aid  one  who 
claims  the*  must  be  able  to  put  his  finger  upon 
the  express  provision  of  tho  st  tutus  which 
allow  them  or  the  courts  oanaot  award  them. 

The  statute  allova  a sheriff  one  dollar  and 
a quarter  a day  for  having  a prisoner  in  his 
charge  While  undergoing  an  examination  nore- 
paratory  to  his  oomltraent,*  and  only  allows 
fifty  cent  a day  for  keeping  and  boarding  a 
prisoner  after  he  la  ooisnltted  to  urlson  or 
while  he  Is  in  prison  awaiting  a trial  on  the 
merits  of  the  on  rge  ag  Inst  him. 

The  reason  for  or  Injustice  In  the  difference 
Is  a natter  for  tae  baglslatnre  solely,  and  not 
for  the  courts.  Tae  courts  can  only  e i force 
the  statutory  law  as  It  Is  written. 4 

heotlon  3467  R.  6.  do.  1039,  provides  that  when  a complaint  Is 
made  to  a a:  gi strata  In  rl ting  "'nd  under  oath,  setting  forth  that 
a fe  •.  ony  has  been  committed  and  the  n'u  e of  the  poreon  accused 
thereof.  It  snail  be  the  duty  of  euoh  magistrate  to  iTsue  a 'mrrant 
oomioaiidlng  the  officer  to  whim  It  is  directed  fort-i  tth  to  take 
the  accused  an  bring  him  before  such  mMgletrrte. 

action  3466  R.  3.  Ho.  19  :9,  pertains  to  bul . when  sue.  primmer 
Is  brought  before  the  magistrate. 

set Ion  3473  R.  a.  ho.  1939,  makes  it  the  duty  of  the  naglstrate 
to  proceed  as  soon  as  may  be  to  examine  the  complainant  .and  witnesses 
In  support  of  the  prosecution,  on  oath,  in  the  presence  of  the 
prisoner  In  regard  to  the  offense  charged. 
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>*.otioa  3474  a.  4.  .to.  1339,  provides  that  a asglstrate  nay 
adjourn  an  •la.ui  nation  of  a >rl  sonar  ponding  be  for'-*  him,  and  If 
the  party  la  ehaxg  d rtth  a bailable  offense,  he  shall  be  entitled 
to  b ll,  otnerwi  o he  ahull  be  oonsaltted,. 

The  provisions  supra,  nd  other  provisions  In  the  statutes 
unn<  r rti ole  5,  Chapter  39,  ra%kee  it  tht  plain  dut;  of  the  arresting 
officer,  when  he  has  a warrant  Issued  from  a court  In  n felony  oaee 
to  bring  the  prison,  r forthwith  before  that  court  and  then  It  la 
the  duty  of  the  msgletrate  to  permit  the  prisoner  to  ball  .’ending 
an  ez.ui  nation,  or  oomralt  him  pending  ho  ring* 

In  your  case,  If  the  sheriff  after  serving  the  warrants,  took 
tne  prisoners  before  the  court,  the  court  would  have  connlttod  them 
eltuox  by  a docket  entry  or  mo  .Itise  t papers  to  the  cu  tody  of  the 
sheriff  pending  an  examination,  and  »hen  rane  was  done  the  sheriff 
would  be  entitled  to  only  the  fee  for  bo  put  ding  prisoners  as  provided 
by  ectlon  11794  fl*  d.  k>.  1939,  and  n t the  ll.3b  a day. 

From  the  above  and  foregoing  it  lo  our  opinion  thf-t  the 
anerlff  la  not  entitled  to  the  '1*35  a day  for  keeping  rleoners  until 
their  preliminary  examinations.  If  said  nri sonera  were  In  jail 
aval  ting  exanlaatloa  after  they  dad  been  bright  before  a otvglstr  te 
and  e. ild  magistrate  continued  or  ^et  the  cau  ’e  for  hearing  at  a 
future  date. 

Trusting  this  unaware  your  In  ulry,  we  nre, 


Toura  very  truly. 


jahcs  ..  nomiBoaTia., 

Assls  ant  attorney  tenoral. 


AMflfia  . 

Attorney  General* 


J HtUM 


PROSECUTING  ATTORNEY  STODDARD  COUNTY:  DRAINAGE  DISTRICTS: 


Board  of  Super- 
visors cannot 
\/  / appoint  special 

oo lie o tors  to 
oolleot  tax 
when  the  county 
oolleotors  re- 
fuse to  give 
bond  for  sane* 

June  1st  <, 

1 9 3 3,  ; 

V' 

Mr,  H.  M.  Phillips, 

Prosecuting  Attorney, 

Bloomfield,  Mo, 

Dear  Mr,  Phillips 


We  acknowledge  reoeipt  of  a letter  of  May  9,  1933, 
written  by  Claude  E.  Arnold  of  Puxieo,  Mo,,  as  follows: 

nI  am  connected  with  the  Mingo  Drainage  District, 
Stoddard  and  Wayne  Counties,  We  are  confronted  with  a 
peculiar  situation,  and  the  Board  of  Supervisors  has  asked 
that  I get  a ruling  from  the  Attorney  General's  office,  if 
possible,  concerning  the  matter, 

"According  to  the  Statutes  of  this  State,  relating 
to  Drainage  Districts  organized  under  Circuit  CourtB,  taxes 
for  drainage  purposes  shall  be  collected  by  the  county 
collectors,  or  In  counties  having  township  organizations,  by 
the  township  collectors.  Since  drainage  districts  have 
gotten  into  such  bad  conditions,  the  county  oolleotors  of 
Stoddard  and  Wayne  refuse  to  make  the  necessary  bonds  to  the 
district  in  order  to  qualify  to  act  as  collectors  for  the 
district.  Now  since  this  is  the  situation,  what  we  want  to 
know  is,  can  the  board  of  supervisors  appoint  a collector,  who 
may  go  ahead  and  collect  these  taxes? 

"Trusting  that  you  will  give  us  this  much  needed 
information,  I am,". 


Article  1,  Chapter  64,  Revised  Statutes  of  Missouri, 
Sections  10743  to  10808  Inclusive,  same  being  the  statutory  article 
on  Drainage  Districts  by  Circuit  Courts,  sets  up  the  machinery  and 
functioning  powers  of  said  Drainage  Districts  and  their  offloers. 

The  powers  granted  to  the  Board  of  Supervisors  are  closely  drawn 
and  well  defined,  and  no  power  is  given  which  might  permit  suoh 
Board  to  appoint  the  oolleotors  oonoeming  which  it  is  asked  in  the 
letter  quoted  above.  Such  appointments  as  are  to  be  allowed  the 
Board  are  clearly  set  out  sb  in  Section  10750,  where  it  is  provided 
that  the  Board  shall  appoint  a chief  engineer  and  assistants;  Sec- 
tion 10770,  providing  for  the  apnointment  of  attorneys;  Seotion  10787 
providing  for  the  appointment  of  overseers,  and  so  on.  The  statute 


Mr.  H. 
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cannot  In  any  manner  be  extended  to  Include  the  power  sought  here. 

After  an  exhaust Its  perusal  of  the  Missouri  authorities 
we  are  unable  to  find  any  case  directly  in  point  on  this  particular 
question,  but  the  language  of  the  Court  in  the  case  of  Drainage  Dis- 
trict No.  1 vs.  Charles  Daudt,  74  Mo.  Appeals  579,  seems  to  indicate 
how  our  courts  would  regard  such  a matters 

"It  thus  appears  that  all  the  jurisdiction  of 
official  concern  the  board  of  supervisors  has  or  can 
have  of  the  drainage  tax  is  to  make  the  levy  and  draw 
warrants  upon  the  fimds  of  the  district  after  they  are 
collected.  With  the  tax  collection  they  have  nothing 
to  do;  this  Is  placed  entirely  in  the  hands  of  the 
collector  of  the  revenue  of  the  county  in  whieh  the 
lands  to  be  benefltted  are  situated." 

Sections  10761  and  10796,  Revised  Statutes  of  Missouri, 
1929,  provide  for  the  collection  of  these  taxes  by  the  county  and 
township  collectors.  In  view  of  these  statutory  sections,  placing 
on  said  collectors  the  duty  of  executing  a bond  and  collecting  suoh 
taxes,  the  proper  remedy  for  your  present  difficulty  would  seem  to 
be  mandamus. 


Very  truly  yours. 


CHARLES  M.  HOWELL,  Jr., 
Assistant  Attorney  General. 


Approved: 


Attorney  General" 


CMH.  r:LC 


iion.  Leo  Politte 
Pr  Rouutlu  , Attorney 
yrunklin  County 
Union v blseouri 


boar  Mr.  Polities 


Your  recent  request  for  on 
opinion  frcj«  this  office  is  in  words  and  figures 
as  follows: 


"ftunerous  requests  avo  been 
Ads  to  my  office  o noerolrv; 
oone  arr&n  eraents  whereby  eer 
may  be  sold  in  "mrlcs  and  plaoes 
where  picnics  are  ;dLven#  as  well 
ae  on  church  grounds  where  af- 
fair 3 to  obtain  revenue  for  chari- 
table puxp  see  are  give*. 

"I  am  1 savin':  herewith  one  of  the 
requests  received  from  a oity  olerk. 

1 un  unable  to  answer  theae  questions 
or  ascertain  any  naans  whereby  beer 
nay  be  sold  wi  thout  buy  in. r the  or- 
dinary p exult.  Plonse  inforn  no  If 
there  is  any  special  arxa  enent  ivule 
to  cover  those  requests. * 

As  referred  to  In  your  letter,  the 
following  state  of  f nets, as  presented  by  the  Oity 
Clerk  of  Cerald,  wna  also  eubnitted  with  y >ur  requests 

"The  Town  ( Jerald)  is  giving  a 
picnic  on  July  1st.  They  oun- 
tenplate  selling  eer  Md  want 
to  know  If  tlwy  can  obtain  Li- 
cense for  one  day.  And  can  same 
be  issued  to  Town  Board  or  to 
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soue  individual  and  the  oust 
for  one  day. 

"Con  any  one  already  leaving  a 
permit  no vo  his  place  of  bu  i- 
ness  for  the  day.* 

It  la  the  opinion  of  this  of floe 
that,  wider  the  reoent  oer  Law,  ona  uho  sells 
beer  on  the  two o.lseg  rtuat  have  a license  w etiier 
the  Leer  be  sold  in  "parhs* , "Picnic  Grounds" , 

"Church  arounda",  and  in  fact  wherever  it  be  sold 
In  the  tato  of  hieeourl . 

As  to  the  request  of  the  01 ty  Clerk, 
auuttitted  with  your  letter,  the  town  of  Qerald  selling 
eer  le  not  axoented  within  the  leaning  of  the  lav. 

As  to  the  right  of  one, having  a permit,  moving  Ills 
place  of  business  for  the  day,  it  is  the  opinion 
of  thie  office  that  tide  cannot  be  done  within  the 
caning  of  the  law;  nor  Is  it  possible,  within  the 
meaning  of  the  law,  to  «prant  a portal t for  one  ebay 
as  the  law  specifies  that  the  '-emits  ore  for  one 
yoax  and  no  provision  Is  rande  for  any  ten  less  than 
one  year. 


■ us  speetf ully  subtil  tted. 


WPiv.  VKJs 


"Htmt  aOlTTi 

Aosistant  Attorney  Genemi 


"”"y  . amir,  U: — 

Attorney  General, 


Ai>a/AJ 


PUBLIC  FUNDS: 


Mr.  E.  R.  Pittman, 
Treasurer  Clinton  County 
Pl&ttsburg,  Kireouri. 


Under  Section  12186,  R«  S.  Mo.  1929, 
interest  accruing  on  school  funds  in 
public  depository  shall  be  credited  to 
school  funds  respectively,  and  not 
otherwise. 


. /3 

October  H , 


1933. 


f 
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Dear  Sir; 


W«  are  aofcnowl edging  receipt  of  your  letter  in  which 
you  incniire  as  follows: 


“In  some  of  our  Counties  the  monthly  interest  fro® 
the  depositories  are  payable  to  a special  fund  and 
some  instances  the  interest  is  placed  to  the  credit 
of  the  various  school  funds,  and  I would  like  very 
much  to  be  put  right  relative  this  matter,  and  for 
this  reason,  would  like  to  ask  of  you  a ruling  on 
this  matter. 


In  our  County  the  interest  amounts  to  about  >12.  (X) 
to  ?15.D0  per  month  and  to  apply  this  interest  to 
the  various  school  funds  would  be  not  right,  for  the 
reason,  in  our  County  the  schools  pay  nothing  towards 
the  ledger  for  their  accounts  or  the  one-half  of  one 
per  cent  for  handling  their  warrants  and  then  there  is 
postage  for  starips  to  mailing  the  school  renorte  to 
the  district  clerks  three  times  a year,  however,  your 
ruling  on  this  matter  I will  follow  to  the  letter. 

In  giving  me  this  information,  providing  that  you 
rule  that  the  interest  is  to  be  applied  to  the  school 
funds,  with  the  above  in  mind,  advise  me  if  I can 
accept  an  order  from  our  County  Court  to  ap->ly  this 
interest  to  a special  fund  or  say  to  the  County  Ex- 
penditure Fund,  and,  of  course,  if  this  is  done  the 
amount  of  interest  wouldn’t  by  any  means  take  care 
of  the  Expense  that  we  are  to  for  the  schools. " 

Section  12186,  R,  8,  l£o.  1939,  provides  as  follows: 

*It  shall  be  the  duty  of  the  county  court,  at  noon 
on  the  first  day  of  the  May  term  in  1915,  and  every 
two  years  thereafter,  to  publicly  open  said  bids,  and 
cause  each  bid  to  be  entered  upon  the  records  of  the 
court,  and  to  select  as  the  deoositaries  of  all  the 
nublic  funds  of  every  kind  and  description  going  into 
the  nands  of  the  county  treasurer,  and  also  all  the 
public  funds  of  every  kind  and  description  going  into 
the  hands  of  the  ex  officio  collector  in  counties  under 
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township  organization,  the  deposit  of  which  ie  not 
otherwise  provided  for  by  law,  the  banking  corpora- 
tions, associations  of  individual  bankers  whose  bids 
respectively  made  for  one  or  more  of  said  parts  of 
said  funds  shal  in  the  aggregate  constitute  the 
largest  offer  for  the  payment  of  interest  per  annum 
for  said  funds:  Provided,  that  the  court  shall  have 
the  right  to  reject  any  and  all  bids.  The  interest 
upon  each  fund  shell  be  computed  uoon  the  daily 
balances  with  the  depositary,  and  shall  be  payable 
to  the  county  treasurer  monthly,  who  shall  niece  the 
interest  on  the  school  funds  to  the  credit  of  those 
funds  respectively,  and  the  interest  on  all  other 
funds  to  the  credit  of  the  road  and  bridge  fund.  The 
county  clerk  shall,  in  omening  the  bids,  return  the 
certified  checks  deposited  with  him  to  the  banks  whose 
bids  were  rejected,  and  on  approval  of  the  bonds  of  the 
successful  bidder  or  bidders  return  the  certified  cheek 
or  checks  respectively  to  the  bank  or  bank*  whose  bid 
or  bids  are  accented. * 

The  foregoing  statute  emreesly  orovides  that  interest 
on  each  fund  shall  be  commuted  on  daily  balances,  and  that 
the  interest  on  school  funds  shall  be  plaoed  to  the  credit 
of  the  school  funds,  and  interest  on  all  other  funds  to  the 
credit  of  the  road  and  bridge  fund.  In  view  of  the  exnress 
direction  of  this  statute  we  do  not  believe  that  you  ould 
have  any  authority  to  anoiy  the  interest  received  from  school 
funds  to  the  credit  of  any  other  fund  than  the  school  fund. 

In  view  of  the  injunction  of  the  statute jve  do  not  believe 
that  the  county  court  would  have  any  authority  to  make  an 
order  directing  you  as  treasurer  to  apply  the  interest  off 
of  the  school  funds  to  any  other  funds. 

It  is  unfortunate  that  the  situation  ie  such  as  you 
outline  in  your  letter.  However,  it  Is  the  duty  of  the  county 
court  to  follow  the  statute  as  written,  and  it  is  our  duty 
to  construe  it  according  to  the  way  it  is  written.  Such  being 
true,  in  view  of  the  plain  wording  of  the  statute,  we  mist 
rule  that  the  interest  derived  from  the  school  funds  shall 
be  dredited  to  those  funds;  that  an  order  of  the  county  court 
directing  you  to  credit  them  to  any  other  funds  would  be  in 
violation  of  the  statute. 


F*R:S 


APPROVED: 


Tery  truly  yours, 


Assistant  Attorney  General. 


Attorney  General. 


TAXATXOSI  Judgment  for  taxes  r eager ed 
subje  at  to  Senate  Bill  SO. 


r 
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c } 'I 

i - I 


Ur.  Leon  Pugh 

Ht.  Vernon,  Mo. 


My  bear  Ur.  Pugh: 

Tour  request  for  an  opinion  of  this  office  reading  as 
follows,  has  been  referred  to  the  writer! 

•Would  a Judgment  rendered  on  January 
18th,  1933,  for  hank  taxes  be  a void 
Judgment?  3ult  was  begin  In  1933. 

Sould  above  Judgment  be  effected  by 
3en&ts  House  Bill  So.  80? 

An  Early  reply  will  be  appreciated.  • 

Senate  Bill  80  above  referred  to  wae  psaed  by  the 
57th  General  Assembly  to  be  Immediately  effective  upon  the 
date  of  Its  approval.  It  was  approved  by  the  Governor  April 
13,  1933.  The  Judgment  referred  to  had  become  final  on  January 
18,1933.  At  that  time  the  Intereet  of  the  part  lee  had  become 
finally  settled.  While  the  Court  has  not  been  called  upon 
to  pace  upon  the  effect  cf  Senate  Bill  80  upon  a Judgment 
rendered  prior  to  April  13,  1933,  we  find  that  Judge  Hayes 
In  the  ease  of  State  ex  rel.  tteKlt  trick  vs.  Baer  made  the 
following  statement! 

••  * • The  thirty-eighth  General  Acaeably 
passed  an  Act  (ha  e 1895,  p.  243.)  re- 
mitting penalties  which  se-  me  to  have 
furnished  the  pattern  for  So. 80.  i un- 
like the  latter  the  former  conditioned 
the  remission,  In  instances  where  suits 
had  been  filed,  upon  the  taxpayer's 
paying  the  costs  together  with  attorney's 
fees.  In  construing  the  latter  pre- 
vision this  oourt  In  State  ex  rel.  vs. 

Edwards,  182  Ho.  860,  held,  that  the 

Act  simply  gave  the  taxpayer  an  opportunity 
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to  avoid  the  costa  and  penalties  by  tender- 
ing the  uoumt  of  the  original  tax  before 
suit  was  brought  and  before  the  aet  aspired 
by  limitation.  So  »e  think  that  under  a 
proper  oonstruotlon  of  the  statute  assailed 
in  the  Instant  oaee  the  filing  of  eulto 
for  delinquent  taxes  and  penalties  la  not 
prevented,  but  that  penalties  are  remitted. 

In  the  manner  provided  in  So.  80,  upon 
proper  tender  of  payment  of  the  original 
taxes,  without  penalties,  fees  or  costs, 
before  Judgment  rendered  (except  aa  noted 
later}.* 

Zt  is  our  Interpretation  of  this  opinion  that  the  exoeptlon 
noted  was  In  the  oaae  judgment  was  rendered  subsequent  to  April  13, 

1933,  and  while  Senate  Bill  80  was  effeotlvs,  the  judgment  under  suoh 
olreumstanoee  having  no  validity  or  foroe  whloh  would  defeat  the  oper^ 
tlon  of  Senate  Bill  80,  but  If  judgment  was  rendered  prior  to  April 
13,  1933,  Senate  fill!  80  would  be  Inoperative  as  to  that  judgment. 

Tho  judgment  having  voatod  the  right  to  these  various  addition- 
al charges,  the  right  of  the  Legislature  to  remit  these  charges  le 
barred  by  Section  SI  of  Artlole  IV  of  the  Constitution.  This  seat Ion 
reads  as  follows I 

•The  General  Assembly  shall  have  no  power 
to  release  or  extinguish,  or  authorize  the 
releasing  or  extinguishing.  in  whole  or  In 
part  the  Indebtedness,  1 lability  or  obliga- 
tion of  any  corporation  or  individual  to 
this  State,  or  to  any  eounty  or  other  munici- 
pal corporation  therein.* 

Therefore,  it  la  the  opinion  of  this  offlos  that  the  render- 
ing of  a judgment  for  delinquent  taxes  prior  to  April  13,  1933,  eitsb* 
lichee  a liability  within  the  meaning  of  Section  61  of  Artlole  IV 
above  quoted  and  therefore  tho  judgment  is  not  void  but  is  effective 
and  not  subject  to  the  operation  of  Senate  Bill  30. 

Respectfully  submitted. 


APPHJV£Qt 


HARRY  G.  »ALT1£HV  JR. 

Assistant  Attorney  General. 


Attorney  Gen  ral. 


HctMU 


County  Court — Power  to  employ  one  of  their  own  members 
to  perform  administrative  acts. 


PILED  75 


March  7,  1933 


Honorable  Virgil  L.  Rathbum 
Prosecuting  Attorney  Nodaway  County 
Maryville,  Missouri 

Dear  Mr.  Rathburn: 


FI  LED  I 

7r| 


I am  answering  your  request  of  November  25th,  1932, 
to  Attorney  General  Shartel,  for  an  opinion  from  this  office. 
You  state. 


11 1 am  inclined  positively  to  the  view 

( X ) that  administrative  and  minister- 
ial functions  of  the  county  court  can 
be  delegated. 

(2)  And  I am  of  the  belief  that  the 
act  of  employing  one  of  their  own  body 
as  an  Individual  to  render  this  service 
is  not  prohibited,  either  by  the  terms 
of  the  nepotism  amendment,  or  by  the 
intent  of  the  legislature  In  enacting 
Section  2089  R.  S.  Missouri  1929." 

You  further  state j 

"If  you  can  see  fit  to  render  an  opinion  on 
such  a state  of  facts  at  this  time,  I shall 
greatly  appreciate  the  benefit  thereof." 

On  December  6,  1932,  James  A.  Finch,  Jr.,  then  Assistant 
Attorney  General,  answered  your  request  stating: 

"It  will  be  impossible  to  prepare  the 
opinion  Immediately." 

On  January  12,  1933 * three  days  after  this  administration 
took  office,  I wrote  to  you  stating: 

"I  am  inclined  to  believe  that  the  matter 
has  Ironed  itself  out,  and  that  you  would 
prefer  at  this  Instant  not  to  have  my 
opinion,  but  if  you  Insist  let  me  know  by 
return  mall." 
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On  January  16th,  1933,  X received  your  letter  of  acknowledgment 
where  you  stated: 

"I  am  not  requesting  from  your  office  an 
opinion  at  this  time.  However,  I am  in- 
clined to  believe  that  others  may  request 
such  an  opinion  in  the  future," 

When  later  I say  you  in  the  office  you  renewed  your  original 
request  for  this  ipinion. 

On  February  14  th,  1933,  this  office  received  a letter  from  D. 

0.  Belt,  Treasurer  of  the  Farm  Bureau,  where  he  says: 

"Mr.  Rathburn  reports  to  me  that  he  has 
asked  your  office  for  an  opinion  and  that 
it  was  referred  to  Mr,  Sawyers,  and  that 
he  had  acknowledgment  of  its  assignment." 

Your  excellent  brief  furnished  this  office  on  the  questions 
involved  is  hereby  acknowledged,  and  there  is  merit  in  your  logic. 

I must  unqualifiedly  agree  with  you  on  that  part  of  your  opinion 
dealing  with  the  first  proposition  and  say  that  it  is  the  opinion 
of  this  office 

"that  administrative  and  ministerial 
functions  of  the  county  court  can  be 
delegated. " 

The  second  question  involved  in  your  request  is  not  covered  by 
the  nepotism  law  nor  Section  20$9  R.  S.  Mo.  1929,  hence  the 
second  proposition  is  still  and  open  question  unless  there  be 
other  laws  to  the  contrary.  I respectfully  offer  my  opinion  on 
the  issue,  as  per  your  request. 

The  Constitution  of  the  State  of  Missouri,  Article  6,  Section 
36  is  as  follows: 

"In  each  county  there  shall  be  a county 
court,  which  shall  be  a court  of  record, 
and  shall  have  jurisdiction  to  transact 
all  county  and  such  other  business  as 
may  be  prescribed  by  law.  The  court  shall 
consist  of  one  or  more  Judges,  not  ex- 
ceeding three,  ♦****" 

Section  12162  R.  S.  Mo.  1929,  provides  as  follows: 

"The  county  court  shall  have  the  power  to 
audit,  adjust  and  settle  all  acts  to  which 
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the  county  shall  be  a party; ***" 

m m 

In  State  v.  Draper,  45  Mo,  35 5>  the  court  has  said,  and  there 
is  abundant  authority  for  tills  holding: 

"Common  law  is  that  an  Individual  cannot 
hold  two  offices,  the  duties  of  which  are 
incompatible . rt 

The  question  may  arize  that  one  employed  by  the  county  court 
is  not  an  officer  within  the  meaning  of  the  law.  The  courts  have 
undertaken  to  give  definitions  as  to  who  is  and  who  is  not  an  officer 
within  the  meaning  of  the  law,  and  these  definitions  vary  In  differ- 
ent jurisdictions,  but  in  my  judgment  they  are  agreed  on  this  general 
proposition  that  If  an  officer  receives  his  authority  from  the  law, 
and  discharges  some  of  the  functions  of  government,  he  I 3 considered 
a public  officer. 

State  v.  Valle,  4l  Mo.  30. 

People  ex  rel  v.  Langdon,  40 
Michigan  630. 

Rolland  v.  Mayor,  83  New  York,  376, 

State  ex  rel  v.  May,  106  Mo.  488. 

In  the  case  of  Meglemeyer  v.  Veissinger  (Ky),  131  S.  W.  40, 
which  Is  a leading  case  and  has  been  cited  by  the  Missouri  Appellate 
Court  in  State  v.  Bowman,  184  Mo.  Ap.  549,  you  will  find  the  exact 
statement  of  facts  as  presented  to  this  office  by  you  for  an  opinion. 
You  will  find  that  the  court  ruled  in  that  Kentucky  case  without 
having  a specific  statute  or  constitutional  provision  cited.  This 
is  the  exact  position  that  I am  in  now,  there  being  no  statute  or 
constitutional  provision  in  this  State  which  are  applicable  directly 
to  your  statement  of  facts  and  which  your  brief  will  show.  In  that 
case  it  was  held  that  the  fiscal  county  court  empowered  to  employ 
a bridge  commissioner,  a salaried  officer,  could  not  appoint  one 
of  their  own  number.  The  court  held  the  appointment  void  as  against 
public  policy  and  said: 

"Nor  does  the  fact*****that  he  was  not  pre- 
sent with  the  court -when  his  appointment  was 
made,  have  the  effect  of  changing  this  sal- 
utary rule.  The  fact  that  the  power  to  fix 
and  regulate  the  duties  and  compensation  of 
the  appointee  Is  1 edged  in  the  body  of  which 
he  is  a member  is  one,  but  not  the  only  reason 
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why  it  is  against  Public  Policy  to  per- 
mit such  a body  charged  with  the  perfor- 
mance of  public  duties  to  appoint  one  of  its 
members  to  an  office  or  place  of  trust  and 
responsibility.  It  Is  of  the  highest  im- 
portance that  municipal  and  other  bodies 
of  public  servants  should  be  free  from 
every  kind  of  personal  influence  In  making 
appointments  that  carry  with  them  services 
to  which  the  public  are  entitled  and  com- 
pensation that  the  public  must  pay.  And 
this  freedom  cannot  in  Its  full  and  fair 
sense  be  secured  when  the  appointee  is  a 
member  of  the  body  and  has  the  close  oppor- 
tunity his  association  and  relations  afford 
to  place  the  other  members  under  obligations 
that  they  may  feel  obliged  to  repay. " 

Other  cases  of  like  or  similar  holding  are  numerous. 

Smith  v,  City  of  Albany,  6l 
N.Y.  444. 

Gaw  et  al  v.  Ashley,  80  N.E* 

790  (Mass): 

People  v.  Thomas,  33  Barbour* s 

Reports  287  j 

Ohio  ex  rel  v.  Taylor,  12  Ohio 

Street  130 j 

Kinyon  v.  Duchene,  21  Michigan  497. 

To  say  that  the  duties  of  the  office  of  county  judge  and  the 
office  to  supervisor  of  county  projects  are  not  incompatible,  one 
must  say  that  the  people  by  their  fundamental  law,  intended  that 
the  county  judge  and  his  associates  could  be  the  dispenser  of  public 
funds  and  at  the  same  time  recipient  of  his  own  official  bargains, 
which  it  was  his  duty  as  one  of  the  administrative  officers  of  the 
county  to  strike.  If  such  be  the  law,  then  he  has  the  power  in- 
directly to  audit  his  own  account,  I have  no  doubt  that  in  your 
county  such  an  arrangement  can  be  shown  operating  at  a savings  to 
the  tax  payers,  but  as  a general  proposition  of  law,  to  sanction 
that  county  judges  have  the  constitutional  duty  of  paying  for  per- 
sonal . administrative  services  rendered  the  county,  and  at  the  same 
time  the  implied  power  of  receiving  money  personally  for  personal 
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administrative  services  In  addition  to  official  salary  and  granting 
acquittance  for  the  sane  money  which  was  his  duty  to  pay  to  himself, 
seems  Incompatible,  To  hold  otherwise  as  a general  proposition, 
judges  of  the  county  court  throughout  this  state  could  conspire 
together  with  each  other  and  employ  each  other  thereby  perpetuating 
themselves  In  office. 

It  Is  the  opinion  of  this  office,  that  the  of flees  of  county 
judge  and  supervisor  of  county  projects  are  Incompatible  In  the 
same  person,  hence  the  common  law  rule  above  set  out  should  apply. 

It  is  the  further  opinion  of  this  office  that  county  judges 
employing  one  of  their  own  body  for  a wage  is  unlawful,  as  against 
PUBLIC  POLICY. 


Very  truly  yours. 


tfM.  ORR  SAWYERS 
Assistant  Attorney  General 


APPROVED 


WOS/mra 


rm  McKiratKK — 

Attorney  General. 
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taxation:  vmi.ma  xu  united  states  postil  n,i*o‘:iTo  iks 

HSU)  TAXABLE. 


n 


April  n # 1333 


U n.  t«en  0.  ftaaftisgs 

mMeuUig  t to  n*ey 

; iarei it ai , Kt es < >url 
3e*  -r  ir  j 


In  y=  ur  letter  of  ftoril  19,  lb  33,  you  sake  %li&  follow- 
ing request  for  tm  opinion  fror.  this  offioei 

"Fle&es  advise  m es  to  .ahst her  or  not  rx>ney  or  a 
depontt  in  Uni tod  ttfetes  Post  Office , situate  In 
Saline  County,  ?*ina;uri,  is  t&xSdi  under  the 
Jtate  law,  I have  reference  to  such  deposits 
referred  to  in  Section*  73X  to  730  IneXaalve. 
of  Chapter  twenty  (30),  Title  thirty-nine  <39), 

The  Postal  errioe,  of  'ignited  l-V  tea  Cods,  but 
I ct  not  refer  to  United  states  bond®  as  aentioned 
in  the  stove  Section  700. 


This  inform tloa  is  desired  by  the  hoard  of 
%pUmlli«t  Selins  County , Mieseusi,  and  we 
should  &agre  this  information  by  ^Saturday  of  this 

sftfck . * 


v 


sot  ion  974J?#  n.S.  «o.  1939,  provides  as  fsUossl 

*yar  the  ouoport  of  ti‘*e  government  of  the  state, 
t3)«  payawii  of  the  public  debt,  sold  the  advance 
wit  of  the  public  interest,  tsjsee  shall  be 
levied  >n  all  property,  real  and  . arsons!, 

except  fc*  stated  in  the  neKt  section. 0 

'isotiocx  9743  provides  for  certain  ea^ptioas,  thma(;h 
no  nsntion  la  mde  of  deposits  in  United  states  TootcX  ^opoeiior- 
ioe. 


In  the  case  of  B state  v.  Ostoar*  9 3,  a.  (3d)  0,31, 
the  court  holdi 

8 Money  deposited  in  bank  itemm&a  the  property  of 
the  bonk  and  is  never  the  property  of  the  deposi- 
tor. The  relation  of  debtor  tend  creditor  thereafter 
obtains  between  the  tnesitor  and  the  bank* 

Vamdnrift  V.  ttaseuie  Hens,  343  Ho.  130,  145  K.tf.  440; 
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37  dyo.  83G,  The  -uroperty  of  the  do  >oslt:>r 
therefore  la  a credit  which  hue  no  altua  for 
ttuuUon  reoroee  see apt  at  the  domicile  of  the 
depositor.  Xt  la  true  that  the  statute  re  alres 
a tax*>&yer  to  llet  in  hie  return  all  x-ney  de- 
posited in  bunk  or  other  safe  plane.  That  eioea 
not  Pieaa  that  he  owns  the  uoaey  deposited  In 
bant,  out  tlv.t  cuoh  do  « It  Is  the  leonure  of 
the  bank* a Indebtedness  to  hlcu  It  le  a credit  to 
that  anoint.  ■ 

At  thle  :«lnt  It  ni^it  be  veil  to  observe  that  by  the 
postal  curings  et,  June  36,  1910,  30  tftat.  316,  a trust  with 
n-  iiod  trustees  ess  or  sated.  Ho  ; Jt%  of  the  fund  vent  into  the 
Treasury  f the  United  states  or  beeona  the  property  of  the 
United  ^ti-taa.  "The  e ntr  ot  involved  le  not  with  the  United 
U Ms.  Xt  is  a e-ntr  ot  providing  that  the  deceit  Is  to  be 
:>»ld  ut  of  the  funds  deposited  under  the  poatnl  saving  ay  uteri, 
and  ti»©  r et  Itself  and  the  re  relations  nroeulgated  in  purnu'utoe 
thereof  are  written  into  sad  become  a -Art  of  the  o>ntr.  ot* 

Tefca,  /ulua.  v.  U.3.  69  Court  of  ‘Halos  Reports  l.o.  HO.  That 
0 urt  o ntlnuea  and  on  page  90  cays* 

"The  fluid  or  deposit  of  waleh  the  oertlfioc-tee  /ere 
torely  the  cwldaaee  had  Its  peraaneat  situs  in 
the  iVite  of  Utah  under  the  provisions  of  the  .ot, 
u gl  iA.ya  Aft»t  ■ J’.ttK.t  . 

9V*te.  if  on  administrator  had  been  &'^>ointad." 

Th«  fund  then  le  not  the  property  of  the  Uni  tea  rttntee. 
Unaer  the  ueb t< 3 r-cr ©<  i i tor  theory  of  the  Oehner  onse,  oupva,  the 
depositor  then  Is  not  a areal vr  of  the  United  states,  and  on 
ext*  ration  o >uld  nut  be  allowed  on  that  gr  Hind. 

Xn  view  of  tiie  foregoing,  and  In  view  of  tl*e  f ot  that 
Motion  9743  H,  9.  Mo.  1999  nates  so  pe estate*  for  an  exeeptioa 
of  theae  us^ailn,  It  le  the  opinion  of  this  >ffioe  tlvt  deposits 
in  fin  United  itatea  postal  savings  de^  >•  ait  -ry  re  taxable  by  t'e 
^itate  of  t;ieri  >url. 


Very  truly  y «ure, 


JnfUf  v.  RnriWI,  Jr., 
Asoiatnnt  Attorney  Oonorsi 


autwiwi 


JiflWr. 

lee 


Attorney  fte"  "eral 


H£t$LJXR£MENTS  OF  BOND  FOR  TOWNSHIP  DEPO1  ?ORY  AND 

County  depository  ; also  personal  boni  v.  township  , '*■ 

TRUSTEE. 


April  34,  1333 


Hon.  V lx  gel  L.  itathbum 
ProMeutlag  Attorney  of  Nodaway  Bounty 
xyville,  Riesouri 

Dear  Ytrgel: 


FILED 

/S' 


opinion : 


I quote  frisa  y >ur  recent  letter  re-mooting  an 


"ab  r nearly  elected  Township  Trustee , I ask 
tliat  you  advts©  whether  or  not  I and  ray 
official  boodaaen  « uld  hrve  any  liability 
for  Twnahtp  fundi  that  wight  be  loot  in 
ban):  failure,  providing  each  fund©  were 
deposited  in  a bank  not  designated  by  the 
Township  Hoard,  Section  12138  ©vised 
statutes  1923,  states  that  the  Township 
Trustee,  shall  deposit  all  school  taxes 
and  Township  funds  in  a bank  selected  by 
the  Board,  and  it  provides  further  that  if 
there  is  no  selection  made  by  the  Board 
that  the  Trustee  siiall  deposit  school  and 
Towns hi*i  funds  in  any  County  depository 
within  the  Township,  if  there  be  one  find  if 
not  then  ia  a County  depository  raost  eonven- 
lent  to  said  Township. 

If  our  Township  board  does  not  select  any 
bank  then  are  the  funds  which  oeae  into 
ay  hands  and  which  X lght  deceit  In  a 
0 uuty  depository  protected  by  the  bond  of 
the  County  depository?  Would  I be  relieved 
of  depository  liability  regardless  of  whether 
or  not  tiie  bond  of  the  County  depository  is 
lfirge  enough  to  cover  bath  County  funds  and 
funds  of  our  Township?  I under  stead  that 
wherever  the  Townshi  Lio&rd  designates  a 
bank  it  shall  follow  the  procedure  outlined 
in  Beotian  13187  for  County  depositories  and 
that  I would  have  no  personal  liability  for 
safety  of  fume  where  this  procedure  is 
followed.  I ata  ouite  desirous  of  knowing, 
however,  juat  wlmt  the  situation  would  be 
with  respect  to  riy  personal  liability  and 
the  liability  of  ay  beadsmen  in  case  the 
Towns]  ilp  does  not  designate  a bank  and  I 
deposit  «sy  funds  in  soete  County  depository.  • 


Hon.  Vlrgel  I*.  Kathourn 
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Section  12379,  H.3.  io.  1S29  provides: 

"Every  person  elected  or  appointed  to  the  off toe 
of  township  trustee  and  ex  off loin  treasurer, 
before  he  enters  on  the  duties  of  hla  of floe, 
and  within  ten  days  after  his  election  or 
appointment,  shall  execute  and  dsliver  to 
tho  township  clerk  a bond  with  one  or  more  auretles, 
to  the  satisfaction  of  the  township  clerk,  payable 
to  the  township  board  in  double  toe  su;i<nint  of  all 
the  township  funds,  including  school  moneys,  that 
ay  cone  into  his  hands;  and  every  such  bond, 
when  depo sited  nith  the  township  clerk  as  afore- 
said, shall  constitute  a lien  upon  all  of  the 
real  estate  within  the  ounty  belonging  to  ouch 
trustee  and  ex  officii  treasurer  at  the  time  of 
filing  thereof,  and  shall  continue  Vi  be  allien 
until  ltd  conditions,  together  with  all  costs 
and  charge*  which  nay  oorue  by  reason  of  any 
prooeoutlon  thereon,  shall  be  satisfied.  • • • • , 

•lection  13164,  R.3.  Mo.  1939,  provides: 

"It  shall  be  the  duty  of  the  county  court  of 
eaoh  county  in  this  state,  at  the  Say  ter? 
thereof  in  the  year  1909,  and  every  two  years 
thereafter,  to  rsocive  proposals  from  banking 
corporations,  an'iooiationa  or  individual  bankers 
in  auoh  county  as  ary  desire  to  be  selected  as 
the  depositories  of  the  funds  of  said  county. 

• * * Provided,  that  in  Counties  operating 
under  the  township  organization  law  of  this 
state,  tovnwhio  boards  shall  exercise  the  sate 
powers  and  privileges  with  reference  to  township 
funds  as  xo  herein  conferred  unon  c unty  courts 
with  reference  to  county  funds  at  the  seas  tlo* 
and  nanner,  exoept  that  township  funds  eliall 
not  be  divided,  but  let  as  »n  entirety:  Pro- 
vided, also,  that  in  all  oases  of  the  lotting  of 
township  funds,  three  notices,  posted  in  three 
public  places  by  the  township  clerk,  will  be  a 
sufficient  notice  of  such  letting." 

In  the  statutory  provisions  for  a township  trustee's 
bond,  the  Legislature  did  not  provide  f r ary  exceptions  of 
liability  in  case  of  bank  failures  or  any  other  possible  contin- 
gencies. Being  a liability  bond,  the  Legislature  meant  that  it 
should  be  written  to  cover  the  trustee's  liability  in  all  events. 
For  his  failure  to  comply  with  the  terms  of  said  bond  in  the 


Hun.  Virgel  L.  Uathburn 
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perfonainoe  of  his  statutory  duties  as  set  .nit  In  Article  7, 
Chapter  86,  Revised  Htatut.es  of  Hias.uri,  1939,  he  and  his  bonds- 
men are  li:Ubls.  They  are  liable  under  an  appropriate  action  for 
hie  negligent,  careless  or  fraudulent  acts  or  for  his  failure  to 
perform  his  auties  according  to  law. 

The  provisions  of  section  13184  applying  to  township 
dsposi  torles  should  be  o uplied  with  and  the  duty  to  comply  Is 
laudatory  on  the  township  board,  for  the  Legislature  said  that 
they  aliall  exercise  the  oaxae  powers  and  privileges  with  reference 
to  township  fundn  as  county  courts  do  with  reference  to  oounty 
funds.  That  is  to  say,  that  they  (the  board)  ;junt  select  a 
depository  as  prescribed  by  law  and  in  selecting  the  same  they 
must  act  in  good  faith  and  with  due  regard  to  the  best  interest 
of  the  township.  The  Jupreuo  Court  in  a similar  question  so  held, 
in  Banos?  v.  Jefferson  County,  373  Ho.  436. 

The  personal  liability  of  the  township  trustee  and 
Ills  sureties  shifts  when  toimshi  > funds  are  placed  in  a duly 
eeleoteu  townsiilp  depository.  Then  the  liability  shift  o to  the 
depository  and  its  bondsmen  under  the  terns  of  )eotlon  13187 , 

H. 3.  Ho.,  1939. 

Answering  your  first  question,  viz.  "Would  the  town- 
ship trustee  and  his  official  bondsmen  be  personally  liable  fox 
township  funds  that  might  be  lost  in  & bank  failure  .hero  lie 
pl&oee  said  funds  in  said  bank,  sold  bank  not  being  designated 
as  a township  depository?" , it  Is  ths  opinion  of  tills  office  that 
the  trun tee  and  his  bondsmen  could  beet  avoid  liability  in  the 
hypothetical  case  by  keeping  township  funds  in  a bonded  township 
depository,  selected  by  the  board  as  provided  by  law.  There  is 
no  duty  on  him  to  select  a township  depository  but  when  he  aomiroes 
to  act  under  the  provisions  of  lection  13188,  R. 3.  Ho.,  1939, 

Milch  provides, 

•*  * "Provided  that  in  oomtlas  under  towns: v ip 
organisation  it  shall  be  the  duty  of  the 
township  trutee  to  deposit  all  school  tares 
received  by  him  with  the  depository  seleoted 
by  ths  township  board  of  his  township  as  the 
depository  of  the  township  funds}  provided, 
that  in  default  of  tlio  selection  of  the 
depository  by  the  township  board,  and  during 
the  tiiiie  when  any  township  shall  have  no 
depository  of  ita  funds  the  towns-,  ip  trustee 
shall  deposit  all  school  tores  and  all  towiv* 
si »ip  funds  received  by  him  in  any  oounty 
depository  within  said  township,  if  there  be 
one}  if  not,  then  in  the  oounty  depository 
most  convenient  to  said  township,  and  such 
Oounty  depository  shall  thereupon  pay  to  the 
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township  tho  can*  rate  of  interest  upon  such 
raoneys  which  it  shall  have  oon true ted  to  pay 
the  county  upon  its  funds,  and  the  township 
may  recover  the  same  by  civil  action}  * * * * 

he  must  not  act  in  a negligent  manner  in  malting  his  choice  of 
depositories*  leglironce  is  always  a question  for  the  jury*  each 
ease  depending  on  its  own  peculiar  facts*  It  Is  Impossible  to 
give  a more  definite  answer  to  your  question  of  his  liability  in 
such  a Case* 

Tour  question:  "'.re  township  funds*  deposited  In  the 
county  depository  and  identified  as  township  finds  so  deposited* 
protected  by  the  bond  of  the  county  depository?**  It  is  the 
opinion  of  this  offloe  that  unless  the  terns  of  the  county 
depository  bond  be  broad  enough  to  include  township  funds*  then 
township  funds  deposited  in  the  county  depositary  would  be  pro- 
tected only  by  implication  under  the  county  depository  bond  given 
under  the  provisions  of  section  12187,  R*  s*  !o . , 1929,  It  would 
be  best  to  provide  tfu  t the  county  depository  bond  specifically 
lnoludes  by  its  terms  liability  for  township  funds*  a separate 
township  depository  bond  may  be  provided  and  should  be  provided 
when  the  township  depository  is  a different  bank  from  the  county 
depository*  The  township  la  one  legal  entity  in  contemplation 
of  law*  The  county  is  another*  Their  funds  are  separately 
identified  and  should  bd  separately  protected  unlees  it  be  the 
intention  of  the  bonding  company  to  protect  both  funds  In  one 
bond,  the  depository  selected  as  provided  by  law  as  a depository 
for  both  county  and  township  funds*  I believe  I have  answered 
your  question  under  the  facts  given  and  the  law* 

espeotfully  youre, 


IB.  ORR  SAWYERS. 

asietant  < ttorney  General* 


APPROVED: 


ttorney  General 
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HIGHWAY  ENGINEER!  Power  and  authority  of  County  Court  to  ramoYe 

Highway  Engineer,  where  he  ia  not  ex  officio 
Highway  Engineer. 


V 

A 

June  3,  ;<933  ^ ' 


Honorable  Owen  C.  Haw  ling* 
prosecuting  Attorney 
U line  County 
-d&rshal itlssouri 


Dear  Sirs 

<?e  are  In  receipt  of  yo’ir  letter  of  April  4th,  1033, 
in  which  you  repeat  an  opinion  on  the  po'-rex  mA  lutliorlty  of 
the  county  oourt  to  dismiss  th-i  county  highway  engineer  of 
youx  county  and  appoint  another  a hi  a pl  ;.ce*  four  letter  is 
as  follow s I 


* Tno  County  Court  of  dallne  County,  Ulsaourl, 
haa  requested  that  I advlaa  It  as  to  whether 
or  not  It  hue  the  authority  nd  power  to  die- 
miss  the  County  Highway  ‘Engineer,  who  at 
present  ia  the  County  curvoyor,  appointed  by 
the  Court  for  an  Indefinite  ten,,  to  fill  the 
poitlon  of  High >ay  Snglnee  ni  to  appoint 
another  engineer  for  the  office  of  Highway 
ngineer* 

X wll  advise  further  that  Cal  lne  County  is 
a County  whloh  ooraee  undor  the  olasg  of 
£0,000  or  lean,  and  that  the  question  of  re- 
taining: or  doing  away  with  th-j  off  toe  of 
County  Highway  rnglneex  haa  newer  as  yet  been 
submitted  to  the  vote  of  the  people  of  this 
county. 

I should  a pr  elate  the  advice  of  your  office 
in  this  matter.* 

As  will  be  seen  by  the  atnt  nentn  in  your  letter,  Saline 
County  his  a po pulation  of  less  than  b0,r00  and  th  nest ion 

of  she  suspension  of  the  county  highway  engineer  law  haa  never 
been  submitted  to  a vote  of  the  people  of  your  oomity* 


don.  ow«u  0.  Howling  a 


June  3,  1633 


For  an  answer  to  yuur  in  uiry  we  aunt  first  look  to  the 
statutes  Article  B,  Chapter  43,  eotlonr  8006  to  8033,  R.  3. 
o.  1939,  under  the  eounty  highway  engineer  law. 

■30 1 Ion  8006  ft.  o.  Ho.  1938  provides* 

* There  is  hereby  created  in  the  several 
oouiitl  :B  of  the  state  of  Missouri  the 
of  floe  of  county  highway  engineer,  aa d 
the  county  courts  of  each  county  In  this 
state  are  hereby  authorised  and  empowered 
to  appoint,  and  may  appoint  a highway 
engineer  within  rnd  for  their  respective 
counties  at  any  regular  meeting  for  such 
length  of  tine  ae  may  i>e  deemed  advisable 
In  the  Judgment  of  the  court,  at  a compen- 
sation to  be  fixed  by  the  court.* 

Section  o007  R.  3.  Ho.  19-39,  provides  for  a bund  for  the 
highway  engineer  aud  hie  a .el  t nts. 

deetlon  8008  R.  8.  Mo.  1939,  provides  tho  eon  en  tlon 
for  the  highway  u g laser. 

lnoe  your  o>unty  his  not  voted  jO  the  motion  of  bus- 
pension  of  the  highway  engine*  r law  and  not  suspended  mine  as 
provided  In  jeot ion; 8019  H.  3.  Mo.  1939,  and  8030  H.  3.  ho. 

1939,  wherein  It  la  provided  thiti 

*In  all  count.1  b unrein  the  services  of 
a county  highway  engineer  are  dlap  used 
with,  as  provided  by  section  8019  of  this 
artloie,  the  County  nerveyor  shall  e ex 
Officio  county  highway  engi  leer,  and,  an 
euoh,  shall  perform  w oh  eervlcos  pertain- 
lug  to  the  or king,  1 -.pruveaetit,  repairing 
and  inalut  a nee  of  the  roads  and  highways, 
and  the  building  of  bridges  and  culverts 
as  provided  by  this  article  to  be  done  and 
performed  by  the  county  highway  engineer, 
or  os  nay  be  ordered  by  the  county  court.1*  * •* 

your  county  does  not  com  within  tho  ol;  sal  float  ion  by  population 
and  taxable  wealth  qualification  ae  provided  in  the  second 
pro vl  -oaof  action  8011  H.  3.  Mo.  1939,  which  la  as  follows : 
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*•  • • Provided  b-cver,  that  In  all 
counties  In  tills  state  which  contain  or 
which  may  hereafter  ontin  box*  them 
fifty  thoua  Ad  Inn  bit ants,  and  -hose 
taxable  wealth  exceeds  or  may  h reafter 
axoeod  tbe  sun  of  forty-five  nlllion 
dollar?,  and  which  adjoin  or  contain 
therein,  or  nay  h<  re-. after  adjoin  or 
contain  ther*  in,  a city  of  more  than 
100,000  inhabit  At**  by  the  lant  decennial 
cenaun,  the  county  surveyor  shall  be 
ex  officio  county  highway  engineer,  and 
His  s lory  s surveyor  and  ex  officio 
county  nigh? ay  engineer  shall  be  not  less 
than  three  thousand  uollara  and  not  more 
tli  A five  tbous  nd  dollars,  as  may  be 
fixed  by  the  county  court,  ami  all  fees 
coll  acted  in  such  oouuti  s by  the  sur- 
veyor, for  his  services  aa  mjrveyor, 
shall  be  paid  into  the  county  treasury, 
to  be  placed  to  the  c edit  of  the  county 
revenue  fund:4  * • * 

Therefore,  in  your  county,  the  highway  engineer  is  not 
by  reason  of  being  county  surveyor  ex  officio  county  highway 
engineer.  Tour  county  highway  engineer  receives  his  appoint  stent 
by  th  county  court  under  the  provisions  of  section  3006,  ^.3. 
;4o.  1929  supra,  Aid  the  first  twelve  lines  of  section  3011 
H.  (}.  Mo.  1939,  which  are  as  follows: 

* fiie  county  court  of  the  several  counties 
of  this  state  iqay.  in  their  discretion. 
appoint  j&e  Scanty  jggvegag  CSwET goaaeft- 
iive  counties  to  tJlg,  office  of  county 
hf^hwvy  urine  or  P provided  he  be  thoroughly 
ju  lifted  and  o aopetent,  as  re  wired  by  this 
articles  and  when  so  appointed,  he  shall 
receive  the  oo.;  euaatlon  fixed  by  the  oounty 
court,  as  provided  in  suction  3006,  In  lieu 
of  al j fees,  except  such  fees  as  are  allowed 
by  law  for  his  aorvloes  as  county  surveyor; " 

And  >our  county  court  has  exercised  their  discretion  as 
pro v laud  In  section  3011  and  appointed  your  county  Turveyor  (an 
elective  office^  action  11371  H.  :J.  !jo.  19  3 j a*  oounty  highway 
engineer. 


Hon.  Gw hu  C.  H-wilngs 


June  3,  1933 


The  oounty  high  /ay  engineer  law  was  enacted  In  1907 v 
p.  401,  et  set;.  Laws  1907,  and  the  original  emotion  on  removal 
w s as  follow  -s  Section  4,  p.  401,  L we  1907. 

"The  oounty  highway  engineer  shall  be 
a r el  dent  of  the  it.ta  of  Mis  curl,  and 
he  shall  be  skilled  In  the  laying  or 
drains  in  bridge,  culvert  and  road 
building  find  general  road  work,  and  he 
shall  have  pr actio  *1  knowledge  of  civil 
engineering.  He  toay  be  removed  from 
of floe  by  hn  oounty  court  upon  the 
grounds  of  Incut  pet enoy,  neglect  of 
duty,  or  for  any  other  good  and  sufficient 
cause. " 

And  the  reading  of  the  original  sectl  n on  removal.  Laws  1907 
above,  a.;  oomparlivr  same  with  the  pr  sent  section  on  qualifi- 
cations and  removal,  action  8009  R»  U.  Mo.  1939,  we  find  that 
the  statute  nas  been  enlarged  and  amplified  as  to  the  causes 
and  reasons  fox  the  removal  of  the  highway  engineer  by  the 
oounty  court. 

beet  ion  3009,  3.  @.  Mo.  1939,  provides  the  <|U  llfloatlons 
and  how  he  may  be  removed  n<i  s .Id  section  reads  as  follows i 

"The  county  highway  engineer  shall  be  a 
resident  of  the  state  of  Missouri,  nd 
shall  be  skilled  in  the  lying  of  drains. 

In  oridge,  culvert  and  road  building  and 
gener  l road  work,  and  he  shall  have  a 
practical  knowledge  of  civil  engineering, 
and  hall  be  native  and  diligent  in  the 
discharge  of  his  duties.  If  any  oounty 
highway  engineer  shall  fail,  refuse  or 
neglect  to  visit  anti  Ina  oet  In  person  or 
by  his  deputy,  the  roads,  bridges  and 
culverts  In  e<on  road  1 strict  in  the 
oounty,  at  frequent  and  regular  Intervale, 
or  shall  fall,  refuse  or  negleot  to  advise 
with,  assist  and  direct  the  road  overseers 
of  his  oounty  In  the  performance  of  their 
duties,  or  if  he  nhall  full,  refuse  or 
neglect  to  perform  my  of  the  duties  imposed 
xm  him  by  law,  or  If  he  be  found  lnoom- 
potent  or  in  any  r niter  unfitted  for  • moh 
office,  he  t»ay  be  rei^uved  front  office  by 
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the  county  court,  ind  it  shall  be  the 
duty  of  the  county  court  to  remove  Tueh 
o -unty  highway  unglneer  forthwith  •and 
to  appoint  .-Aioesssor  In  hie  Bt  ad," 

?hcn  ire  read  deration  8009,  H.  d.  Mo.  139,  In  connection 
with  8006  H.  3.  Mo.  1939,  ;o»d  the  oner  1 la*  regarding  the 
reiaoval  of  an  appointive  officer,  it  Is  our  o lnlon  that  under 
the  *rtat*n?iants  set  or  tin  in  your  letter  the  county  court  of 
a a lne  bounty  h .a  the  power  to  reisove  the  highway  jiglnaer  for 

c-viaee  et  oulfr  in  hoctlon  9009,  R.  ti.  Mo.  1939, 

We  further  b ise  our  opinion  on  the  statutes  aforesaid 

md  «/h  i t the-  courts  have  said  on  el>dlor  propositions* 

In  46  C.  J.  p,  964  it  la  said* 

* /here  the  tern  of  office  Is  not  fixed  by 
law,  the  of floor  is  regarded  as  holding 
at  the  will  of  the  appointing  power,  even 
though  the  appoint  lug  power  at  t errata  to 
fix  a definite  term;*  * • ** 

In  ft*  C.  L.  aeotlon  336  p.  563,  it  Is  said: 

"When  the  terir.  or  tenure  of  a public  officer 
is  not  fixed  by  lav,  the  general  rule  is 
that  the  power  of  removal  Is  incident  to 
the  power  to  app  Int.  The  tenure  not  having 
been  deolixed  by  law  the  office  Is  held 
during  the  pleasure  of  the  authority  asking 
the  appointment.*  * ** 

In  39  Cyo*  1371,  It  Is  said* 

*1 t is  the  universal  rule  thnt  where  the 
duration  of  an  office  la  not  prescribed  by 
law,  the  powe*  to  remove  Is  an  Incident 
of  thi  power  to  appoint. * 

Th  annotated  note  set  out  In  35  L*  R.  A.*  ( f.  . ) 806,  the 
general  rule  Is  stated* 

■A  person  Holding  on  appointive  office, 
or  even  an  el  otiV"  office,  o .anted  by 
statute,  wherein  Is  reserved  to  the  Croat- 
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ing  pou.r  ot  to  auras  other  official 
or  body  the  authority  to  remove  at 
pleasure,  coldly  the  office  subject  to 
the  e/.erolse  of  tide  po:er  at  any  tine* 

He  oaxt  data  no  property  or  contract 
rights  In  the  of  fice,  and  hie  suisBtjry 
removal  If  In  accordance  with  the  statute 
authority  la  a torcac  . of  no  oblige  tlon 
, or  duty  to  hliiu  Tlie  oxer  else  of  a power 

of  removal  may  be  Impliedly  as  well  as 
expressly  conferred. 4 

In  annotated  oases  1913  (J.  note  on  p.  374,  note  said  citing 
■ i.  aiy  oases  I 


"With  r spoet  to  the  t«nu  o or  duration 
of  a public  employment,  It  has  been  ruled 
unlforjaly  that  where  the  power  of  appoint- 
ment is  conferred  In  general  terms  and 
without  r.ji  trlotions,  the  power  of  removal 
at  the  will  of  the  appointing  power  without 
cauau  or  notice,  la  applied  and  always 
exists. 4 

In  iforatman  v.  Aclcuooon,  101  no.  A.  11,  l.c.  134,  the  court 

soldi 


4 But  whore  the  law  conferring  the  authority, 
under  which  the  appointment  Is  made,  is 
silent  s to  any  limitation  of  the  right 
of  reaiovel,  and  the  official  term  Is  un- 
lli.il tea,  the  absolute  pover  of  removal  Is 
an  incident  to  the  pow  r of  appointment 
to  oe  invoked  and  applied  at  pleasure, 
without  notion,  an:  without  legal  liability 
for  the  results.  Thu  e principals  have 
bo.:n  frequently  recognized  in  numerous  de- 
cisions, alike  by  th<j  Federal  courts  as 
well  aa  by  the  courts  of  many  otates,  in- 
cluding our  o-.'-'n.*  4 

In  the  case  of  tate  ox  rel.  v.  Hedrlok, 394  o.  u. 31  l.c. 

34,  341  J.  f.  413,  the  court  a aid  I 

44  * * If  the  si  pie  power  to  appoint  is  oojv- 
f erred  and  no  tens  Is  ft  sod  by  law  and  no thing 
else  appears,  then  the  %;>  olntec  imy  be  re- 
moved at  pleasure,  by  the  appoint  In.-  authority, 
without  notice,  the  preferment  of  charges  or 
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the  assignment  of  r e-sony . Throop  on 
l*uhllu  officers,  Chap.  354;  ■echon'i*  e 
Public  Officers,  Chap,  4*15.  T-,e  reason 
of  the  rule  is  found  in  tho  unreason  of 
Its  alternative,  which,  ns  Hr.  i&chera 
n ys,  would  be  that  the  tenure  of  ouch 
appointee  then  would  be  1 *ubjeot  to  no 
will  but  his  o wn* ; i.e.  ha  would.  In 
suoh  case,  bold  at  his  on  pleasure,  a 
predio  urgent  In  which  cour  t hare  refused 
to  plaoa  the  public.  This  Is  the  law  In 
this  state.  In  Jtate  ex  rel.  Campbell  v. 
holloa  0oi^alssloner(5f  14  'to*  4pp.  loo. cl t. 

303,  It  In  said  I 

•It  Is  not  lsputed  th  t the  power 

of  removal  at  pleasure  la  Incidental 
to  the  power  of  appointing,  in  the 
absence  of  any  Inconsistent  limitation 
In  th ; law  «hlch  or  :atea  the  authority 
to  appoint.**  * * " 

It  is  the  o lnion  of  this  of floe  th  t the  county  court  of 
your  county  irhere  the  coi  nty  surveyor  has  been  a .»  tnted  highway 
engineer  under  lection  5006  R.  a.  Wo.  1 39,  ntl  5011  R.  9.  Ms. 

193'  , that  the  county  court  h s the  power  under  section  8000, 
a.  3.  Mo.  1L-29,  herein  set  out,  to  remove  th*.  highway  engineer 
for  th  o uses  aet  forth  In  is i dui  s otlon,  ■ad  ;x>n  th.  removal 
of  tne  highway  engineer  tHc  authority  to  appoint  an- 1 her  engineer, 
of  course,  follows. 

If  tuare  re.  rains  sons  u -at ion  wnloh  in  your  Judgment  is 
not  cover e-i  y this  o >lnloa  na  shall  be  glad  tv-  go  into  the 
matter  further. 


Your.,  very  tru.y. 


OOVa...  t.  UIT’ITT, 

Assistant  ‘.ttorney  General. 


APPROVES 


* jY  )JcKITT  :‘It¥ 
Attorney  General. 


Qmtm 
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/ion.  Oi’en  0.  Haw  Lings 
.to  ecru  tin,.  Attorney 
3a  line  County 
Marshall,  Sls  ouri 


Dear  Jir: 

This  department  la  in  receipt  of  your  let  er  of 
June  30th,  in  which  you  an  o iilon  as  to  the 

following  state  of  facts) 

** Pi  ease  advise  as  to  what  steps  can 
be  token  and  , procedure  followed,  if 
any,  to  enjoin  a resident  citizen  of 
Missouri,  from  continual  and  repeted 
violations  of  the  State  Motor  Vehicle 
Law  as  to  the  operation  i*nd  use  of  jk 
automobile  upon  and  over  the  puhllo 
highways  of  this  dt  ite.  Can  his 
automobile  license  ho  revoked  and  he 
be  prohibited  from  operating  a motor 
vehicle  for  some  defi-.lte  per lo  i of  time? 

The  Individual  in  guetition  operates 
an  old  delapiduted  truck.  Usually, 
when  in  operation,  this  vehicle  has  no 
lights,  no  foot  br  kos,  no  ewer genoy 
brakes  and  no  rear  vision  mirror.*  * * *» 

doc t ion  7778  H.  3.  to.  1939,  provides  in  part  as 

follows) 


*•  • *;wtor  vehicles  and  motor  trl- 

oycles  shall  display  at  least  two  white 
lights  mounted  at  the  front  and  directed 
forward,  and  one  red  light  mounted  at  the 
back  nd  directed  to  the  rear.*  * •• 


non*  Oven  C*  bawling* 


July  13,  1944 


-S> 


i notion  7779  H.  £.  o.  1929,  provides  In  port  as 

follows t 

"«  * * (c)  .rakes  i All  motor  vehicles, 
except  motorcycles,  shall  be  provided  at 
ell  tlmon  with  two  sets  of  adequate  brakes, 
kept  In  rood  working  order,  and  motor** 
cycles  siiall  be  provided  with  ana  set  of 
adequate  brakes  kept  in  ;oou  working  order* 

(d)  ilrrors*  All  motor  vehicles  which  are 
so  constructed  or  loaded  tiiat  the  operator 
cannot  see  the  road  behind  such  vetilcle 
by  looking  lack  or  around  the  side  of  such 
vehicle  sh  all  be  equipped  with  a mirror 
so  adjusted  as  to  reveal  the  road  behind  and 
be  visible  from  the  operator's  seat*  » * * ” 

i action  7786  ft*  S.  do*  1929,  provides  In  part  as 

follows s 

* * (d)  Any  person  who  violates  sny  of 
the  other  provisions  of  this  article  shall, 
upon  con  lotion  thereof,  be  punished  by 
a fine  of  not  less  than  five  dollars  (5*00) 
or  nore  than  five  Inmdrod  dollars  ( v. 500*00) 
or  by  Imprisonment  in  the  county  Jail  for 
a term  not  exceeding  two  years,  or  'y  oth 
such  fine  and  Imprisonment*  « * « 

(h)  -hen  any  person  who  Is  registered  as  a 
motor  vonlclo  owner,  dealer,  chauffeur,  or 
registered  operator  Is  convicted  three  times 
within  a period  of  one  year  of  a violation  of 
any  of  the  provisions  of  tills  article,  or  of 
a city  ordinance,  if  such  convictions  five 
been  reported  to  the  commissioner,  than  the 
oo'nntlssl  oner  may  revoke  such  certificate  of 
registration  and  siiall  lve  written  notice 
of  such  revocation  to  the  holder  of  such 
certificate,  to  the  sheriff  and  prosecuting 
attorney  of  the  county  in  which  said  offender 
resides,  or  if  he  lives  In  a city  bavin  ; a 
metropolitan  police  department,  to  the  chief 
of  polios  of  such  city,  arid  the  person  whose 
certificate  of  registration  is  so  revoked 
shall  Immediately  surrender  his  certificate 
of  registration  to  the  com  Isralonor,  wee” 
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lotion  7783  H.  a.  Mo.  1939,  provider  In  part  as 

follows: 


•*  * * (e)  op fir  ting  whe n llaanoc  la  re- 
voked: Ho  person  who  ie  oortl  lea to  of 
regl strati  n for  a motor  vehicle,  or  as 
a oiv.uffflur  or  registered  oper  tor  has 
been  revoked  shall  oper  te  oiy  motor 
vehicle  on  the  hi,  h.  ay  a of  this  state 
during  the  period  for  which  said  revocation 
ie  effective.*  * ** 

Therefore,  it  la  the  opinion  of  this  department  that 
If  a person  oper-’teu  a motor  vehicle  that  has  nc  eights,  no 
foot  b.  Jets,  so  emergency  brakes  and  no  rear  vision  mirror, 
providing  the  operator  cumiot  se  . th  road  b hlnd  such  vehicle 
by  looking  b o»c  or  around  th;  side  of  such  vehicle,  ouch  person 
may  be  ..uni abed  by  u fine  of  not  less  than  $5.00,  nor  more  than 
'500,00,  or  by  Imprisonment  in  the  county  jail  for  a term  not 
exceeding  two  year:-,  or  by  both  such  fin;  and  imprisonment. 

If  ny  person  Is  convloted  three  times  within  the  period  of 
ont;  y ar  of  th<;  vlolat  on  of  the  provisions  of  Chapter  41 
a.  8.  Mo,  1939,  or  of  a olty  ordinance,  and  If  such  o nvlctlons 
have  been  reported  to  th  commissioner  of  motor  vehicles,  then 
the  cenrai ssloner  »:y  revoke  the  oertiflc  te  of  ruglstr  tlon 
held  by  th  t per  son  and  It  shall  be  unlawful  for  th  t person 
to  ©per  te  any  motor  v.uicic  on  the  hlghw  iys  of  this  state 
during  the  period  for  which  said  revocation  Is  effective. 

Tours  vary  truly. 


JuHH  W,  JR., 

\3  ;lst  at  Attorney  lien  ral. 
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Attorney  >-en  ral. 
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Various  questions  answered. 
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Dr.  4«  0.  Ralne 

*ood  and  Drug  Supervisor 
Jof  oreon  City,  iilssouri 


Dear  Doctor  Rainet 


h great  many  Inquiries  have  reached  this 
office  roving  out  or  the  recant  passage  of  house  Bill 
Curator  23,  loaown  as  the  "ueer  Bill".  In  order  to  expedite 
present  and  iuture  handling  of  the  questions  presented  vo 
arc  addressing  this  letter  to  you  which  contains  the  sub- 
stance of  such  Inquiries  and  our  answers  thereto,  so  that  a 
copy  of  sine  may  be  mailed  out  to  the  present  inquirers 
as  well  as  tiioae  asking  similar  questions  In  the  future. 


follows i 


fhe  questions  and  our  answers  are  as 


1.  Can  wine  containing  only  3.2  per  cent 

alcohol  by  weight  or  4 per  cent  alco- 
hol by  volume,  be  legally  sold  in  the 
State  of  Missouri? 

Section  4481  Revised  Statutes  allssourl,1929 

provides  In  parti 


"It  a1  all  be  unlawful  for  any  person, 
flra,  association  or  corporation,  his. 
Its,  or  their  agents  or  employees  to 
manufacturo,  sell,  possess,  give  a way 
or  transport.  Intoxicating  liquors 
within,  import  the  sa  e Into,  or 
export  the  si  me  from  the  state  of 
ilsaourl,  excepting  as  hereinafter 
provided*  * * 
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The  exception  lade  Is  not  material  to  the 
question  under  consideration, 

Section  4496  Revised  Statutes  Missouri  1929, 

reads  ao  follows: 


" Ae  phrases , M Intoxicating  llq  or" , 
or  ” Into  .looting  llq1  ore 11 , whenever 
used  In  this  article,  shall  be  con- 
strued to  moan  and  Include  any  dis- 
tilled, malt,  spirituous,  vinous, 
fermented  or  alcoholic  liquor,  all 
alcoholic  liquids  vhothor  proprietary, 
patented  or  not,  which  contain  one- 
half  of  one  per  centum  of  alcohol 
by  volume  and  which  are  potable  or 
capable  of  being  used  as  a beverage: 

Provided,  however,  hat  when  the 
above  mentioned  phrases,  "intox- 
icating 11  quorH , or  M intoxicating 
liquors’  , are  horeafter  defined  in 
the  laws  of  the  United  states,  then 
such  definition  by  congress  shall 
supersede  and  take  the  place  of  the 
definition  of  said  phrases  in  this 
section  and  shall  tvppl,  to  the 
provisions  of  this  article  with  the 
same  force  and  effect  as  if  the 
same  wore  written  herein,11 

The  proviso  attached  to  Section  4496  has  been 
held  unconstitutional  by  the  Supreme  Court  of  this  state  In  State 
v.  erry,  253  6*  Vi.  712.  Unless  the  Intoxicating  liquor  as 
defined  in  Section  4 96  has  been,  by  legislation,  removed  from 
the  opo ration  o:  Section  4496,  then  that  section  applies  to  wine 
containing  one-half  of  one  per  centum  of  alcohol  by  volume.  It 
being  a matter  of  consnon  knowledge  that  wine  is  potable  and 
capable  of  being  used  as  a beverage. 

House  Bill  Humber  23  Laws  1933,  page  256, 
deals  only  with  beer.  Section  13139  a.  Laws  1933,  page  257, 
roads  as  follows: 
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"user  nav  in.  an  alcoholic  cont  .nt  of 
not  lose  tlian  ono- hail  of  one  pop  cent 
by  volume  nor  exceeding  3*2  per  cent 
by  weight,  is  haretr  declared  to  be 
non- intoxicating  beer,  and  nay  be 
lawfully  manufactured  and  sold,  or 
sold,  in  this  state  by  any  holder  of 
a penult  Issued  by  the  food  and  Drug 
uoimlsslonor  of  this  state ,authori sing 
such  manufacture  and  sale,  or  sale, 
and  may  e lawfully  transported,  sold 
and  consumed.  In  this  state,  and  may 
be  lawfully  chi pood  Into,  or  out  of, 
t ic  s ate  8u bject  to  such  inspection 
fees,  and/or  taxes,  and  under  such 
regulations  as  may  be  provided  y law, 
and  such  manufacture,  sale,  trans- 
portation, and  consumption,  shall  be 
exempt  from  the  provisions  of  -hap tar 
51,  Revised  Statutes  of  Missouri,  1909; 
and  exempt,  also,  from  any  of  the 
pi*ovi  cions  of  said  chapter  and  of  any 
ottor  law  of  this  stats  in  conflict 
with  the  provisions  of  this  article* 
all  beverages  having  an  alconollc 
content  oi  loss  than  ono-half  or  one 
per  cent  by  volume  sliall  be  exempt 
from  the  provisions  of  this  article 
but  subject  to  Inspection  as  provided 
in  article  8 of  this  chapter* t! 

by  .action  13159 z2,  page  265,  the  phrase  "non- 
intoxicating  beer*'  Is  defined  act 

"The  phrase  "non-  in  toxica  tin,’  beer"  os 
used  In  this  article  shall  be  construed 
to  refer  to  and  to  mean  any  boor  manu- 
factured from  Dure  hops  or  pure  oxtract 
of  hops,  and  pure  barley  malt  or  other 
wholesome  grains  or  cereals,  and 
wuoloporae  yeast,  and  pure  water,  and 
free  from  all  harmful  substances, 
preservatives  and  adulterants,  and 
having  an  alcoholic  content  of  oro  tlan 
one-half  of  ono  per  cent  of  1%)  by 
volume  and  not  exceeding  3*2  per  cent 
by  weight." 
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by  no  stretch  of  the  imagination  can  wine 
be  said  to  come  within  the  da  Unit. I on  of  non- Intoxicating  beer. 

» e are  of  the  opinion  that  a sale  of  wine 
containing  3*2  per  centum  ale  olio  1 by  weight  or  4 per  cent  alcohol 
by  volume  would  be  a violation  of  the  criminal  laws  of  the  State 
of  hi ssourl , except  udiere  such  sale  is  &de  for  medicinal  or 
sacramental  purposes  under  s permit  so  to  do. 


2.  Can  one  person  have  more  than  one 

license? 

Section  13139h,  page  25S,  pro  ides  in  part* 

* * No  manufacturer  or  distributor 

go  whom,  or  to  wa;lch,  this  act  a piles, 
sliall  have  any  interest,  directly  or 
indirectly,  In  the  business  of  any 
person,  firm,  coat,. any,  or  corporation, 
applying  for,  scouring,  or  holding, 
a permit  under  either  sub- paragraph 
,;cT:  or  sub- paragraph  ”dM  of  s ect  ion 
13139a  of  this  act.” 

The  foregoing  portion  of  boot ion  131 39h 
prevents  a manufacturer  or  brewer  from  having  any  interest, 
directly  or  Indirectly,  in  the  owning  or  operation  of  the  business 
whore  non- Intoxicating  boor  Is  sold  for  eoncu action  on  the  promises 
or  where  non- intoxicating  beer  is  sold  by  grocers,  merchants  or 
deelors  In  the  original  package  direct  to  consumers  and  by  the 
quoted  part  of  such  section  a distributor,  which  include*  whole- 
saler, within  the  meaning  of  subdivision  o of  lection  13139©,  is 
likewise  barred  from  having  any  interest,  directly  or  indirectly, 
in  the  business  where  non- intoxicating  beer  is  sold  for  consumption 
on  the  premises  and  in  any  business  whore  the  sale  of  non- intox- 
icating beer  is  made  by  grocers,  merchants  or  dealers  in  the 
original  package  to  consumers,  so  hat  a manufacturer  or  brewer 
could  rot  have  a license  to  sell  to  consumers  nor  could  such  brewer 
or  manufacturer  have  a permit  to  sell  as  a grocer,  merchant  or 
dealer,  nor  could  a distributor  or  wholesaler  have  or  be 
interested  in  a permit  to  soil  to  consume re  nor  could  he  have  or 
be  interested  in  a permit  to  sell  as  a grocer,  merchant  or  dealer 
In  the  original  package. 
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A per  ilt  authorizing  a distributor  or  whole- 
saler to  sell  non-intoxicating  beer  is  construed  in  : action 
13139ee  to, 

"sell  non- in toxica ting  beer  in 
tide  state*  * * only  to  holders 
of  permits  authorizing  the  sale 
of  non-intoxicating  beer  to 
consumers,  not  for  resale,  but 
shall  not  be  construed  to 
authorize  the  sale  by  any  such 
distributor  or  wholesaler  of 
non- intoxicating  beer  direct 
to  consumers." 

here  again  a whole suler  is  prohibited  from 
soiling  to  consumers  and  such  wholesalers  could  only  sell  to 
consumers  on  a permit,  therefore  a wholesaler  could  not  be 
issued  a pens  it  to  sell  to  consumers, 

Dubdlvls  on  ii,  of  section  13139o,  page  258, reads 

as  follows i 

"f  b)  lor  a permit  authorizing  the 
sale  In  this  state  by  any  distributor 
or  w.  olosaler,  other  titan  the  manu- 
facturer or  brewer  thereof,  of  non- 
intoxicating  beer,  (>50,00}  fifty 
uoll ars," 

till s subdivision  prohibits  the  Issuance  of  a 
permit  to  a manufacturer  or  rower  to  sell  as  a distributor  or 
wholesaler. 

■e  think  it  is  the  intent  of  subdivision  B of 
Section  15139e  to  prohibit  the  issuance  of  a permit  to  a 
anufacturer  or  brewer  to  sell  as  a distributor  or  wholesaler. 

Section  131300  sets  up  four  classes  of  business 
in  connection  with  the  making  and  sale  of  non- Intoxicating  beer, 
ut  there  is  no  restriction  In  the  aot  against  the  parson  holding 
a permit  under  subdivision  C of  Section  13139a  also  holding  a 
permit  under  subdivision  D of  boot ion  13139e , and  we  think  one 
person  would  be  entitled  to  be  Issued  a permit  to  do  the  business 
permitted  under  each  of  the  subdivisions. 


3,  Can  a permittee  licensed  under 

subdivision  £ of  teetion  13139e 
soil  beer  in  what  is  defined  as 
the  "original  package"  or  can 
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such  perm! tteo  sell  non- Intoxicating 
beer  to  be  t&kon  from  the  premises 
of  the  permittee? 

Lection  15139e  provides  as  follows! 

” oef ore  any  permit  required  by  this 
article  shall  be  Issued,  the  annual 
fee  required  therefor  shall  be  paid 
Into  the  htate  Treasury , and  the 
receipt  for  such  payment  filed  in 
the  office  of  the  -ood  and  Drug 
Commlss  anor.  Annual  feos  required 
for  permits  authorized  by  this 
article  siiall  be  as  follows! 

(a)  tor  a permit  authorizing  the 
manufacture,  and  the  sale  by  the 
manufacturer,  of  non- Intoxicating 
beer  rrewed  or  manufactured  In  this 
state,  (500.00) fire  hundred  dollars. 

(b)  -or  a permit  authorizing  the 

si  le  In  this  state  by  any  distributor 
or  Whole sal Jr,  other  than  the  manu- 
facturer or  brewer  thereof,  of  non- 
intoxlcatln  ; beer , ( #50.00)  fifty 
dollars. 

(c)  lor  a permit  authorizing  the 
sale  of  non-lntoxloatlng  beer  for 
con  sump  tJ  on  on  premises  where  sold, 

( v10*00)  ten  dollars. 

(d)  For  a permit  authorizing  the 
sale  of  non- in toxica ting  beer  by 
grocers  and  other  merchants  and 
dealers,  for  sale  in  the  original 
package  direct  to  consumers,  but 

not  for  resale,  ($5.00)  five  dollars." 

Section  131 39u  provides! 

"Any  permit  Issued  under  the  provisions 
of  this  article  authorizing  the  sale 
of  non-intoxicating  bear  for  consumption 
on  the  premises  described  in  such  permit, 
shall  be  construed  to  authorize  the  sale 
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of  a;ch  non- intoxicating  beer  by 
the  bottle  , by  the  glass,  on 
draught,  and  In  the  orl  Inal 
package* 

-action  13139x18  provides s 

"fhe  phrase  "ori  Inal  package15  as 
used  in  this  article  ski  all  be  con- 
strued and  held  to  refer  to  any 
package  containing  three,  six, 
twelve, or  twenty-four  small  standard 
beer  bottles,  and  any  package  con- 
taining three,  six  or  twelve  large 
standard  beer  bottles,  when  such 
bottles  contain  non- Intoxicating  beer 
as  defined  by  this  article*” 

While  subdivision  C of  Section  13139©  a ove  quo  tod 
seems  to  warrant  the  Issuance  of  a permit  to  sell  for  consumption  on 
the  premises  only,  yet  a later  section,  13139u,  above  quoted,  per- 
mits the  permittee  under  faction  13139a,  subdivision  C,  to  soil  in 
he  original  package  which  means  the  original  p& ckage  as  It  Is 
defined  in  Section  13139zl2.  In  order  to  give  effect  to  i oth  sub- 
division 0 of  Section  131 39e  and  Section  13139u,  tlio  holder  of  a 
permit  to  sell  for  consumption  on  the  premises  Is  entitled  to  sell 
beer  In  the  original  package  as  the  term  ''original  package"  is 
defined  In  the  bill,  because  tbs  law  says  so.  So  cannot  disregard 
a positive  declaration  in  the  law  as  to  what  or  how  a permittee  may 
sell  under  Subdivision  c,  as  against  sene  theory  or  notion  as  to  the 
purpose  of  the  act*  Such  original  package  or  packages  can  not  be 
broken  or  the  contents  consumed  on  the  premiss®  of  the  permittee  under 
subdivision  C of  faction  13139e  and  the  package  tust  be  taken  irora 
the  premises  where  sold. 

be  realise  fckiat  this  bolding.  In  part,  modifies 
the  effect  of  subdivision  D of  Section  13139©,  but  we  further  are 
of  the  opinion  that  a permit  Issued  under  subdivision  D Section 
13139©  would  not  eu  horize  the  permittee  to  sell  for  consumption 
on  the  premises* 
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4.  Can  a license  or  permit  Issued 

under  Subdivision  C ox  Section 
13139e , to  sell  to  consumers, 
be  transferred  from  town  to  town 
or  in  othor  words  eon  a permittee 
soli  non- intoxicating  beer  to 
customers  at  ore  thin  one 
location  on  the  some  license f 

Sabdlvls*  on  U.  of  Section  I3139q  authorizes 
the  Issuance  of  a per  ait, 

* * authorizing  the  i ale  of  non- 
Intoxicating  tear  for  consumption 
on  ttie  premises  vdiero  sold*  * * 

section  131 59h  requires  the  applicant 
fox*  a permit  to  take  and  subscribe  an  oath  that  ho  will  not 
allow  any  intoxicating  liquor  to  be  kept,  stored  or  secreted 
In  or  upon  the  premises  described  In  such  permit. 

Section  131391  requires  the  permit ft  Issued 
by  virtue  of  the  act  to  be  prepared  by  the  Attorney  General  of 
tho  state,  the  forms  prepared  by  the  Attorney  General  require 
a description  of  the  premises  where  non-in toxlcat in  beer  is 
sold  to  cone: .Biers * 


Section  131 39p  req  ires  the  i-'ood  and  Drug 
Go  irhsslon  r to  keep  a record  of  the  names  and  places  of 
business  of  all  persons  engaged  In  the  brewing,  manufacturing 
or  sale  of  non- Intoxicating  beer. 

; action  131 39u  provides  that  any  permit 
issued  under  the  provisions  of  house  dill  Number  23  authorizing 
the  sale  of  non-intoxicating  beer  for  consumption  on  the  premises 
described  in  such  permit , ran  11  be  cons  trued  to  auEKorlze  the 
sale  of  sueK  beer  by  bo’ttle,  lass  draur^it  and  in  the  original 
uaeka  o • Certain  inspections  ox  beer  arid  the  premises  where 
sold  ar^  required  to  be  made  by  the  food  and  Drug  Conimisr loner, 
end  necessarily  there  would  have  to  be  a record  of  the  des- 
cription of  such  premises  in  the  office  of  the  food  end  Drug 
Uommiss loner  before  he  or  his  appointees  would  know  what 
premises  to  Inspect  or  where  the  boer  to  be  Inspected  could  be 
found. 


><e  therefore  aro  of  tlie  opinion  iiiot  a 
license  or  permit  issued  under  Subdivision  C of  Section  13139e 
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can  not  bo  transferred  from  town  to  town  and  that  a 
permit  issued  under  Subdivision  C of  Section  13139e 
authorizes  the  sale  of  non- Intoxicating  beer  at  one 
location  only* 


5*  van  persona  who  have  a permit 

, to  sell  on  the  premises  to  con- 

sumers servo  beer  to  persons 
seated  In  cars  parked  at  the 
curbing  of  a sidewalk  on  the 
e treats  in  front  of  their  res- 
pective places  of  business, and 
con  the  persons  seated  In  such 
cars  drink  the  bear  so  served 
publicly?" 

As  we  have  above  indicated,  persons  who  iiave 
a license  to  sell  to  consumers  must  describe  the  premises 
where  such  beer  is  to  be  sold  for  consumption*  We  think  it 
was  the  purpose  of  the  act  that  the  beer  should  be  sold  on 
the  premises  described  which  would  mean,  ordinarily,  that  the 
bear  should  be  sold  within  the  four  walls  of  the  building, or 
part  thereof,  occupied  by  the  permittee  but  we  do  not.  find 
any  provision  In  the  law  making  it  a violation  of  such  law 
to  sell  beer  In  the  glass  or  in  opened  bottle  to  persons 
seated  in  cars  at  the  curbing  in  front  of  the  building  occu- 
pied by  the  permittee  who  is  entitled  to  soil  for  consumption* 
This\aatter  ml  ht  be  regulated  by  lo  al  city  ordinances*  It 
is  no  offense  to  drink  non- intoxicating  beer  publicly*  The 
bill  was  drawn  on  the  theory  that  beer  containing  no  more  than 
3*2  per  cent  alcohol  was  non-intoxicating*  'Therefore  the 
bill  contains  no  regulations  as  to  locations  where  the  beer 
might  be  sold  or  the  persons  to  whom  It  can  be  sold.  the 
theory  be in  that  since  the  boor  is  nan- Intoxicating  It  Is 
ontltled  to  be  sold  to  any  person  and  to  be  drank  anywhere. 
Including  public  places* 


6 


Is  the  holder  of  a permit  to 
sell  on  certain  described 
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premise*  to  consumers  required 
to  sell  something  to  oat  along 
with  and  as  a part  of  the  sale 
of  beer  on  draught  or  in  bottles? 

There  la  no  such  requirement  In  the  law* 

The  beer  provided  for  In  house  bill  Number  £3  may  be  sold 
by  persons  holding  permits  to  sell  It  for  consumption,  either 
with  or  without  selling  food  along  with  the  beer* 


7*  Can  beer  be  served  over  counters 

or  bars  to  persons  standing  at 
such  counter  or  tar? 

Section  13139S7  haws  1933,  page  £60 , is  ae 

follows* 


"It  shall  be  unlawful  for  any  person 
holding  a permit  authorizing  the 
sale  of  non- Intoxicating  beer  for 
consumption  In  or  upon  the  premises 
de Seri  ad  in  such  permit,  to  sarve 
any  such  non-ln  toad,  oat  lug  beer  over, 
or  to  allow  any  person  to  drink  any 
such  non-in  toad  eating  bear  at,  any 
bar  or  counter,  or  to  drink  any  such 
non- In toxica ting  beer  while  standing 
at  or  near  any  bar  or  counter  In  or 
upon  such  premises.  out  tills  section 
hall  not  be  so  construed  as  to 
prevent  the  holder  of  nny  such  permit 
from  serving  non- In toxica ting  beer  to 
customers  at  table  s or  counters  upon 
which  food  Ib  served  to  customer* 
wiille  seated  at  such  tables  or  coun- 
ters within  or  upon  raid  premises." 

Under  the  above  see t Ion  the  only  way  beer 
can  be  served  over  or  on  a bar  or  counter  is  that  the  cus- 
tomers be  seated  at  such  bar  or  counter,  then  the  customer 
may  be  served  over  the  bar  or  count  ox-  with  or  without  the 
serving  of  food.  The  other  permissible  manner  of  sales 
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Is  at  or  on  tables  where  persons  are  seated  and  in  both 
instances  the  tables  and  counters  must  be  used  for  the 
serving  of  food  to  customers  on  the  prendsas,  but  the 
food  need  rot  be  bou  ht  or  sold  with  the  beer. 


8*  Can  Pro wore  or  their  agents 

sell  02’  Ive  away  taps, vents ^ 
or  other  equipment  for  the 
vending  of  beer? 

'He  find  nothing  in  house  hill  Number  23 
to  prevent  such  selling  or  giving  away  on  the  part  of  a 
brewer  or  his  agents. 


9.  Can  & city  In  tills  state  charge 

a distributor  of  beer  a license 
for  operating  his  truck  into  such 
city  while  the  distributor  is 
ranking  distribution  or  delivery 
of  sales  of  beer? 

While  constructions  of  the  ordinances  of 
the  cities  In  this  state  do  not  come  within  the  scope  of  the 
official  duties  of  any  officer  to  mo®  tills  office  is  autho- 
rized to  ive  advice,  yot  we  may  say  in  passing  that  louse 
cl  11  Number  25  does  not  authorize  any  city  in  this  state  to 
impose  a license  oh.  rga  or  fee  that  such  city  ms  not  entitled 
to  charge  or  collect  prior  to  the  passage  of  house  hill  Number 
23. 


10*  Can  a permittee  be  prosecuted 

criminally  for  failure  to  file 
the  reports  required  to  be  filed 
by  House  Bill  Number  23? 

beet ion  13139q  requires  the  holders  of  per- 
mits under  the  act  to  file  cortain  reports  at  stated  times, 
with  the  food  and  Drug  Commissioner.  Nothing  Is  contained  In 
the  latter  section,  either  expressly  or  b;;  implication,  which 
would  make  a permittee  criminally  liable,  either  for  a felony 
or  misdemeanor,  on  failure  to  file  such  reports.  The 
hegislature  fall  3d  to  make  the  violation  of  this  section  a 
crime  » 
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11.  Is  it  a criminal  offense  for  a 

permittee  to  fail  to  pay  h®  tax 
lovled  or  the  feo  raqirod  for 
inspection,  a a provided  in  tho 
act? 


action  13l39f  and  Section  131390  deal  with 
the  matter  of  Inspections  and  inspection  fees,  and  nothing  Is 
contained  in  either  of  those  sections,  either  expressly  or 
impliedly,  rank  log  It  a felony  or  a misdemeanor  for  a permittee 
to  fall  to  pay  the  inspect  ion  fee  required  to  be  paid.  This, 
however,  docs  not  mean  that  such  fees  may  no'-  be  collected  by  a 
proper  proceeding.  hough  the  Legislature  has  not  made  it  a 
crime  to  fall  to  pay  such  fees,  as  a practical  matter.  It  may  be 
reached  under  Section  13139w.  It  is  our  understandin  that  pay- 
ment of  the  Inspection  fee  is  required  . ;;  your  department  before 
approval  is  placed  on  the  package.  The  Legislature,  in  Section 
13139*/  ha  a nu.de  It  a misdemeanor  for  persons  to  sell  or  offer  to 
sell  beer  which  lias  not  boon  inspected  and  upon  which  the  cer- 
tificate of  the  CoMnissiansr  has  not  lean  placed.  There  i»  no 
general  section  in  the  beer  law  making  the  violation  of  1 ts 
provisions  a misdemeanor • The  violations  of  various  sections 
are  made  crimes.  Section  I3l39y  provides  that,  "Any  person 
convicted  of  the  violation  of  any  provision  of  this  article,  the 
violation  of  v/hlch  1 s by  tills  article  defined  as  a misdemeanor, 
ana  i cr  wfaTct  no  specific  puni  slmen t "l  s in  thl s article  'provided, 
shall  upon  conviction  thereof  be  punished  as  otherwise  provided 


.'  octlone  13139f  t nd  13139g  and  13139q  do  not 
provide  that  the  violation  of  those  sections  p all  be  a misde- 
meanor or  a felony* 

Section  4474  R.S.tlo.  1929, provides  as  follows: 

"The  terns  1 crime*  , 'offense,*  and 
•criminal  off  one-','  when  used  in  this 
or  any  oth“r  statute,  shall  be  con- 
strued to  moan  any  offense,  as  woll 
aisderaeanor  ar  felony,  for  which  any 
punishment  by  imprisonment  or  fine 
or  both,  may  by  law  be  inflicted." 

The  violation  of  those  three  sections  cannot 
be  termed  a crime,  offense,  or  criminal  offense  because  nowhere 
In  the  «.c  t is  any  punishment,  either  by  imprinotunant  or  fine, or 
both,  provided  for  in  case  of  their  violation. 
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It  la,  therefore,  the  opinion  or  till  a Department  that 
a person  ««ay  not  be  prosecuted  criminally  for  fa'  lure  to  make  the 
reports  required  in  Section  13139 q,  or  for  failure  ~o  pay  the  fees 
required  in  Sections  131 39  ± and  131 39g* 

i’he  requested  fona  of  Information  for  the  prosecution 
of  a person  for  selling  at  wholesale  without  a permit  so  to  do, 
as  well  as  requested  form  of  Information  for  the  prosecution  of 
the  holder  of  a permit  to  sell  packages, not  having  theroon  the 
certificate  of  the  - ood  end  Drug  Corrals  si  oner,  are  trams-1.’  ttad 
herewith*  The  so  arc  f orms  only  and  such  changes  as  are 
necessary  to  conform  to  the  facte  shoula  be  made* 


Very  truly  yours. 


OILuKBT  LA -us 

assistant  Attorney  General, 


APPROVED: 


ROY  hcKIlTRICK 

Attorney  henoral* 
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ALIENS:  The  right  of  a Hindu  to  own  real  estate  in  Missouri. 


September  27,  1933 


Mr.  R.  L.  P.  Ram  Chandra 
c/o  233  Club 
648  Hollywood  Blvd. 
Hollywood,  California 

Dear  Sir: 


FILED  NO.  75 


FI  LED 

75 


We  are  in  receipt  of  your  request  for  an  opinion 
dated  September  20,  1933-  Your  request  was  as  follows: 

"I  am  personally  interested  in  knowing 
whether  or  not  it  is  possible  for  a 
Hindu  to  own  and  develop  real  estate 
in  your  state.  There  undoubtedly  may 
be  several  types  of  classifications  ap- 
plicable to  agricultural  land,  industrial 
land,  and  land  used  for  residential  pur- 
poses. " 

In  Missouri  aliens  are  not  classified  by  our  Stat- 
utes according  to  nationality  and  hence  a Hindu  is  recognized 
only  as  an  alien,  and  the  laws  relating  to  aliens  generally 
apply  when  determining  a Hindu's  right  to  own  and  develop 
real  estate  in  Missouri,  and  we  find  no  distinction  made  as 
to  the  purpose  for  which  his  real  estate  be  used. 

Chapter  121  R.  S.  Mo.  1929  deals  with  the  Missouri 
law  as  it  relates  to  the  right  of  aliens  to  own  real  estate  in 
Missouri,  and  Sections  14013  to  14015  inclusive  were  passed  in 
1895  and  took  away  the  right  of  an  alien  to  purchase  land  in 
Missouri,  which  right  existed  prior  to  the  passage  of  these  sec- 
tions. Section  14013  provides  as  follows: 

"it  shall  be  unlawful  for  any  person 
or  persons  not  citizens  of  the  United 
States,  or  who  have  not  lawfully  de- 
clared their  intention  to  become  such 
citizens,  or  for  any  corporation  not 
created  by  or  under  the  laws  of  the 
United  States  or  of  some  state  or  ter- 
ritory of  the  United  States,  to  here- 
after acquire,  hold  or  own  real  estate 
so  hereafter  acquired,  or  any  interest 
therein,  in  thl3  state,  except  such 
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as  may  be  acquired  by  inheritance  or 
in  good  faith  in  the  ordinary  course 
of  justice  in  the  collection  of  debts: 
Provided,  that  the  prohibition  of  this 
section  shall  not  apply  to  cases  in 
which  the  right  to  hold  or  dispose  of 
lands  in  the  United  States  is  secured 
by  existing  treaties  to  the  citizens 
or  subjects  of  foreign  countries;  which 
rights,  so  far  as  they  may  exist  by 
force  of  any  such  treaty,  shall  continue 
to  exist  so  long  as  such  treaties  are 
in  force,  and  no  longer.” 

Section  14014  provides  as  follows: 

"No  corporation  or  association,  more 
than  twenty  per  centum  of  the  stock  of 
which  is  or  may  be  owned  by  any  person 
or  persons,  corporation  or  corporations, 
association  or  associations,  not  citizens 
of  the  United  States,  shall  hereafter 
acquire  or  hold  or  own  any  real  estate 
hereafter  acquired  in  this  state:  Pro- 
vided, that  nothing  contained  in  this 
chapter  shall  be  construed  to  forbid  any 
person  or  corporation  from  acquiring  an 
interest  in  any  real  estate  in  this 
state  as  cestui  que  trust  or  mortgage 
in  any  deed  of  trust  or  mortgage  taken 
in  good  faith  to  secure  the  repayment 
of  any  money  lent  upon  such  real  estate 
and  interest  thereon,  nor  as  assignee 
of  such  cestui  que  trust  or  mortgagee, 
nor  to  forbid  the  person  or  corporation 
lending  such  money  or  becoming  such 
assignee  from  purchasing  such  real  es- 
tate as  its  sale  upon  foreclosure  of 
3aid  deed  of  trust  or  mortgage,  when 
the  amount  for  which  such  property  is 
sold  at  said  sale  does  not  exceed  the 
amount  due  under  said  deed  of  trust  or 
mortgage  at  the  time  of  such  sale  and 
the  costs  of  such  foreclosure;  Provided, 
however,  that  all  right,  title  or  inter- 
est acquired  by  such  person  or  corporation 
at  such  sale  or  foreclosure  shall  be  for- 
feited to  the  state  of  Missouri  unless 
such  person  or  corporation  shall  in  good 
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faith  sell  all  of  such  right,  title 
and  interest  to  a citizen  of  the  United 
States,  within  six  years  after  the  per- 
son or  corporation  so  purchasing  at 
such  sale  or  foreclosure  shall  have  held 
the  possession  of  such  real  estate  ac- 
cording to  the  interest  purchased  or  ac- 
quired by  him  or  it  at  such  sale  or  fore- 
closure. ' 

Section  14015  provides  as  follows: 

"All  property  acquired,  held  or  owned 
in  violation  of  the  provisions  of  this 
chapter  shall  be  forfeited  to  the  state 
of  Missouri,  and  it  shall  be  the  duty 
of  the  attorney-general,  or  circuit  or 
prosecuting  attorney  of  the  proper  city 
or  county,  to  enforce  every  such  for- 
feiture by  bill  in  quity  or  other  proper 
process.  And  in  any  suit  or  proceeding 
that  may  be  commenced  to  enforce  the  pro- 
visions of  this  chapter,  it  shall  be  the 
duty  of  the  court  to  determine  the  very 
right  of  the  matter,  without  regard  to 
matters  of  form,  joinder  of  parties, 
multifariousness,  or  other  matters  not 
affecting  the  substantial  rights,  either 
of  the  state  or  of  the  parties  concerned, 
in  any  such  proceeding  arising  out  of  the 
matters  in  this  chapter  mentioned." 

In  Interpreting  this  law  of  1895  our  Supreme  Court 

said  in  the  case  of  Pembroke  v.  Huston,  79  S.  W.  470-180  Mo. 
627: 


"An  alien's  right  to  hold  land  cannot  be 
questioned  by  an  individual  in  any  collat- 
eral action.  * * * * 

The  right  of  an  alien  to  acquire  and  hold 
real  estate  has  been  the  subject  of  legis- 
lation in  this  state,  from  time  to  time, 
from  an  early  date;  the  earlier  statutes 
conferring  qualified  rights  in  that  re- 
spect upon  him.  In  1872  our  General  As- 
sembly enacted  that  'aliens  shall  be  cap- 
able of  acquiring,  by  purchase,  devise  or 
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descent,  real  estate  in  this  state,  and 
of  holding,  devising  or  alienating  the 
same,  and  shall  incur  the  like  duties 
and  liabilities  in  relation  thereto  as 
if  they  were  citizens  of  the  United 
States  and  residents  of  this  state.1 
Laws  1871-72,  p.  79.  That  statute  passed 
into  the  revision  of  1879  as  section  325# 
and  into  that  of  1889  as  section  342, 
and  was  the  law  when  the  plaintiff  ac- 
quired title  to  the  Nodaway  county  land, 
and  was  the  law  until  1895#  when  the  act 
which  is  now  sections  4765  - 4766,  above 
quoted,  was  enacted,  and  which  was  the 
law  when  the  transactions  in  question 
occured.  The  act  of  1872  repealed  those 
features  of  the  common  law  which  imposed 
disabilities  on  an  alien  in  respect  of 
his  capacity  to  acquire  and  hold  real 
estate.  While  that  statute  was  in  force 
an  alien  had  as  much  capacity  to  acquire 
and  hold  real  estate  as  a citizen  had. 

But  after  an  experience  of  more  than  20 
years  under  the  operation  of  that  stat- 
ute, our  General  Assembly  concluded  to 
change  the  policy  of  the  state  in  that 
particular.  As  the  act  of  1872  had  re- 
pealed the  common  law  on  the  point,  it 
was  at  least  doubtful,  under  section  4177# 
Rev.  St.  18 99#  If  3.  mere  repeal  of  that 
act  would  restore  the  common  law,  even 
if  the  Legislature  had  intended  to  re- 
store it  in  its  original  form  and  effect. 

It  was  therefore  doubtless  deemed  necessary, 
in  order  to  accomplish  its  purpose,  that 
the  Legislature  should  by  affirmative  act 
withdraw  from  the  alien  the  right  that  had 
been  conferred  on  him  by  the  act  of  1872. 
When  the  Legislature  in  the  act  of  1895 
said  it  shall  be  unlawful  for  an  alien  to 
acquire  land  by  purchase,  it  did  not  mean 
that  an  alien,  in  taking  a deed  to  land 
was  to  be  regarded  as  a lawbreaker,  or  one 
guilty  of  an  offense;  but  it  only  meant 
that  the  right  that  had  been  conferred  on 
him  by  the  act  of  1872  was  withdrawn,  and 
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that  the  disabilities  that  the  common 
law  had  formerly  imposed  were  now  to  be 
Imposed  by  statute,  except  as  in  the 
statute  itself  otherwise  provided.  Some 
of  the  words  of  the  statute  give  plausi- 
bility to  the  contention  that  title  cannot 
pass  to  the  alien  at  all,  the  words  being 
that  it  shall  be  unlawful  for  the  alien 
'to  hereafter  acquire, ' etc.;  but,  when 
those  words  are  taken  with  the  immediate 
context,  that  idea  disappears.  The  lan- 
guage is  that  it  shall  be  unlawful  for  the 
alien  'to  hereafter  acquire,  hold  or  own 
real  estate  so  hereafter  acquired.1  The 
sense  is  awkwardly  expressed.  There  could 
be  'no  real  estate  so  hereafter  acquired, ' 
if  we  give  literal  meaning  to  that  part  of 
the  sentence  which  says  that  it  shall  be 
unlawful  ’to  hereafter  acquire1  such  pro- 
perty. This  meaning  is  further  shown  by 
the  language  in  the  beginning  of  section 
4766:  'All  property  acquired,  held  or 

owned  in  violation  of  the  provisions  of 
this  chapter  shall  be  forfeited  to  the 
state  of  Missouri, ' etc.  That  is  an  ex- 
press recognition  that  real  estate  might 
be  acquired  by  an  alien  after  the  passage 
of  the  act,  but  that  whenever  the  state 
called  for  it  the  alien  should  surrender 
it.  That  is  just  what  the  common  law  was 
on  that  subject.  The  act  of  1895  was  in- 
tended to  reinstate  the  common  law  on  the 
subject  of  the  acquiring  by  purchase  of 
real  estate  by  an  alien.  Under  that  statute 
an  alien  can  take  by  purchase  a defeasible 
title,  and  hold  it  subject  to  the  same 
conditions  that  the  common  law  imposed." 

The  conditions  under  which  an  alien  might  take  title 
to  real  estate  by  purchase  and  hold  the  same  at  common  law  are 
very  concisely  set  out  in  Fairfax  v.  Hunter,  7 Cranch,  603.  1. 
c.  619,  3 L.  Ed.  453>  when  the  Supreme  Court  of  the  United 
States  through  Mr.  Justice  Story  said: 

"It  is  clear  by  the  common  law  that  an 
alien  can  take  lands  by  purchase,  though 
not  by  descent,  or,  in  other  words,  he 
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cannot  take  toy  act  of  the  law,  but  he 
may  toy  the  act  of  the  party.  This  prin- 
ciple has  been  settled  in  the  Year  Books, 
and  has  been  uniformly  recognized  as 
sound  law  from  that  time.  11  Hen.  IV,  26; 

14  Hen.  IV,  20;  Co.  Litt.  2b.  Nor  is 
there  any  distinction,  whether  the  pur- 
chase be  by  grant  or  by  devise.  In  either 
case  the  estate  vests  In  the  alien  (Pow. 

Dev.  316,  etc.;  Park.  Rep.  144;  Co.  Litt. 

2b),  not  for  his  own  benefit,  but  for  the 
benefit  of  the  state,  or,  in  the  language 
of  the  ancient  law,  the  alien  has  the  ca- 
pacity to  take,  but  not  to  hold,  lands, 
and  they  may  be  seized  Into  the  hands  of 
the  sovereign.  11  Hen.  IV,  26;  14  Hen. 

IV,  20.  But  until  the  lands  are  so 
seized  the  alien  has  complete  dominion 
over  the  same,  * * * and  may  convey  the 
same  to  a purchaser; 1 " 

It  is  the  opinion  of  this  office  that  an  alien's 
right  to  hold  land  in  Missouri  cannot  be  questioned  by  an  in- 
dividual in  a collateral  action,  but  only  in  an  action  brought 
by  the  State  for  the  purpose  of  so  alienating  and  where  there  is 
a judgment  of  forfeiture,  in  such  a case  an  alien  in  Missouri 
looses  his  title  in  real  estate  and  the  same  escheats  to  the 
State,  but  until  the  lands  are  so  seized  the  alien  has  complete 
dominion  over  the  same. 


Respectfully  submitted 


WILLIAM  ORR  SAWYERS 
Assistant  Attorney  General 

APPROVED: 


ROY  McKiTTRlCK  ■ ■ 
Attorney  General 


PUBtlC  S CHOfLS ; Under  Seo.  9329  Laws  of  Mo  * 3 931,  p.  333, 

when  there  is  an  equal  divisior  of  the  Board 
in  the  hiring  of  a teacher,  the  Co.  Sup *t . 
has  authority  when  requested  by  three 
directors  to  cast  the  deciding  vote* 

X'Zs 

October  30,  1933* 


Hon.  Owen  0.  Rawlings, 
Prosecuting  attorney, 
Marshall,  Missouri. 


Dear  Sir: 


This  department  acknowledges  receipt  of  your  letter  of 
October  23,  1933  relating  to  the  interpretation  of  Sec.  9329, 
Laws  of  Mo*  1931,  p.  333.  Your  inquiry  is  as  follows: 

♦ "I  should  appreciate  an  opinion  as  to  the 
authority  granted  the  superintendent  of  schools 
by  section  9329  of  the  Revised  Statutes  of 
Missouri  1929,  as  amended  by  the  Lews  of  1931 
at  page  333  thereof,  in  the  following  specific 
instance,  to-wit: 

Three  of  the  six  regular  directors  of  a consol- 
idated school  district  oppose  the  hiring  of  a 
certain  teacher,  and  the  other  three  directors 
favor  such  hiring;  the  county  superintendent 
of  schools  is  asked  to  come  in  and  oast  the 
deciding  vote  for,  or  against,  such  teacher. 

Three  of  such  directors  have  requested  the  county 
school  superintendent  to  attend  to  this  matter. 

Some  of  these  directors  raise  a point  as  to 
whether  the  hiring  of  a teacher  is  such  a •question* 
as  comes  within  the  purview  of  the  statutes  set 
out  in  the  above  section. 

The  situation  is  one  where  the  present  teacher 
was  regularly  hired  at  this  board  at  the  beginning 
of  the  present  term,  and,  thereafter , it  was  found 
that  such  teacher  was  related  to  one  member  of 
the  board  within  the  prohibited  degree  in  the 
anti-nepotism  act;  so  the  related  director  has 
handed  in  his  resignation  and  stepped  out,  new 
members  have  been  selected  to  complete  the  hoard 
membership,  and,  all  this  time,  the  teacher  in 
question  has  been  permitted  to  continue  teaching 
but  has  never  been  legally  hired. 

Muoh  interest  is  being  manifested  in  this 
particular  community  over  this  matter,  and  it 
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seems  questionable  as  to  whether  oonoerted 

action  and  harmony  can  readily  be  obtained. 

The  eounty  school  superintendent,  it  seems, 
must  be  called  in  to  cast  the  deciding 
vote  on  almost  every  action  before  the 
board.  Friday  morning,  October  27th,  1333, 
the  board  is  to  convene  again,  presumably 
for  the  purpose  of  selecting  this  teacher 
and  if  possible,  I should  like  to  have 
your  reply  in  hand  by  that  time."* 

The  statute  upon  whleh  you  desire  an  interpretation,  namely 
See.  3529,  Laws  of  Ho.  1931,  p.  333,  is  as  follows: 

"■Within  four  days  after  the  annual  meeting, 
the  board  shall  meet,  the  newly  elected 
members  be  qualified  and  the  board  organised 
by  the  election  of  a president  and  vice- 
president,  and  the  board  shall,  on  or  before 
the  fifteenth  day  of  July  of  each  year, 
elect  a secretary  and  a treasurer,  who  shall 
enter  upon  their  respective  duties  on  the 
fifteenth  day  of  July;  said  secretary  and 
treasurer  may  be  or  may  not  be  members  of 
the  board.  Ho  compensation  shall  be  granted 
to  either  the  secretary  or  the  treasurer 
until  his  resort  and  settlement  shall  have 
been  made  and  filed  or  published  as  the  law 
directs.  A majority  of  the  board  shall 
constitute  a quorum  for  the  transaction  of 
business,  but  no  contract  shall  be  let, 
teacher  employed,  bill  approved  or  warrant 
ordered  unless  s majority  of  the  whole 
board  shall  vote  therefor.  When  there  is 
an  eoual  division  of  the  whole  board  upon 
any  question,  the  county  superintendent 
of  schools,  if  requested  by  at  least  three 
members  of  the  board,  shall  cast  the  de- 
ciding vote  upon  such  question,  and  for  the 
determination  of  such  question  shall  be 
considered  as  a member  of  such  board.  The 
president  and  secretary,  except  as  herein 
specified,  shall  perform  the  same  duties  and 
be  subjeet  to  the  same  liabilities  as  the 
presidents  and  clerks  of  the  school  boards 
of  other  districts.” 
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X. 

Under  See.  9329,  Laws  of  ]Ao,  1951.  p.  333. 
w _e\  ; ‘efd  Is  du  equal  alvisi  on  of  The 
Foa I'd  in  ~'Che  .ilrin&  o?  a teaohsr.  the 
County  School  SuperlnFendent  Las  authority, 
when  requested  by  "three  airoctcTra . to  o a st 
ituT deciding  vole. 

The  Legislature  in  1933  amended  3eo.  9329,  supra,  in  only 
one  respect,  the  same  being  in  the  following  words,  to-wit: 

'When  there  is  an  eaual  division  of  tha 
whole  board  upon  any  question,  the  County 
Superintendent  of  Sc. . ools,  if  requested 
by  at  least  three  members  of  the  board, 
shall  east  the  deeiding  vote  on  such 
question,  and  for  the  determination  of 
suoh  question  shall  be  considered  as: 
a member  of  such  board." 

When  the  whole  board  (six  members)  are  three  far  the 
hiring  of  a teacher  and  three  against  the  hiring  of  said  teacher, 
the  same  creates  an  equal  division,  and  If  the  hiring  of  a teacher 
can  be  classified  under  the  expression  "any  question",  then  the 
County  Superintendent  of  schools  may  east  tha  deciding  rote. 

In  the  sentence  just  preceding  the  one  above  mioted,  it 
Is  provided  that  a quorum  may  transact  business  with  the  following 
exceptions:  relating  to  a contract,  employing  a teacher,  approving 
a bill,  and  ordering  a warrant.  When  any  matter  Involves  these 
exceptions.  It  le  necessary  that  a majority  of  the  whole  board 
shall  vote,  but  the  Legislature  has  not  seen  fit  to  define  "any 
question",  nor  has  It  placed  any  exceptions  thereon,  and  we  oannot 
draw  any  hair-line  distinction  nor  classification  as  to  just  what 
questions  the  County  Superintendent  may  cast  the  deciding  vote  on, 
and  on  what  questions  he  may  not  oast  the  deciding  vote*  The 
plain  language  of  the  statute  reads  "any  question",  and  when  a 
situation  exists  as  to  whether  or  not  a certain  teacher  shall  be 
hired  end  the  board  is  hopelessly  deadlocked,  It  is  the  opinion  of 
this  department  that  it  involves  a question.  Xf  the  same  involve* 
a question  and  is  to  be  classified  under  "any  quest ion",  then  the 
County  Superintendent  of  Schools  has  the  right  to  east  the  deeiding 
vote. 


Black's  Law  Dictionary,  p.  9T8  defines  "question"  as 

follow  i 


"1  point  on  which  the  parties  are  not  agreed 
and  which  is  submitted  to  the  decision  of  a 
judge,  jury,  or  board  of  arbitration." 
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The  general  section  relating  to  the  duties  of  the  board 
is  See.  9327,  R.S.  Mo.  1929,  which  Is  as  follows: 

"The  government  and  control  of  sueh  town 
or  city  school  district  shall  be  vested 
in  a board  of  education  of  six  members, 
who  shall  hold  their  office  for  three 
years  and  until  their  successors  are  duly 
elected  and  Qualified,  and  any  vacancy 
occurring  in  said  board  shall  be  filled 
in  the  same  manner  and  with  liko  effect 
ss  vacancies  occurring  in  boards  of  other 
districts  are  remiired  to  be  filled,  and 
the  person  appointed  shall  hold  office 
till  the  next  annual  meeting,  when  a 
director  shall  be  elected  for  the  unex- 
pired term." 

By  this  section  the  government  controlling  the  business  of  the  dis- 
trict is  in  the  hands  of  the  board,  and  the  amended  section,  quoted 
supra,  was  evidently  intended  to  be  a solution  of  any  difficulty 
when  the  board  is  unable  to  decide  on  any  problem  or  question. 

We  can  only  conjecture  as  to  what  was  In  the  minds  of  the 
Legislators  when  this  amendment  was  made,  but  it  is  reasonable  to 
assume  that  this  was  one  of  the  very  conditions  which  the  Legis- 
lature by  the  amendment  was  seeking  to  remedy.  Perhaps  it  had 
observed  a school  board  involved  in  a hopeless  wrangle  over  the 
selection  of  a teacher,  the  result  being  that  no  school  was  being 
conducted  in  the  district  or  the  school  was  delayed  in  starting 
its  term. 


CONCLUSION 


Your  question  has  never  been  decided  by  any  court  in  Mis- 
souri and  we  have  arrived  at  our  decision  solely  by  interpretation 
of  the  plain  language  of  the  statute  and  that  Is:  When  the  whole 
board  Is  eaually  divided  on  the  Question  of  hiring  or  not  hiring 
a teacher,  then  the  County  Superintendent  of  Schools,  after  being 
requested  by  three  or  more  members,  may  cast  the  deciding  vote. 

This  department  has  heretofore  rendered  an  unofficial 
verbal  opinion  to  members  of  a school  district  in  your  county  in- 
volving the  same  situation.  However,  after  due  consideration  of 
the  matter,  we  have  come  to  the  conclusion  that  we  were  In  error. 

Respectfully  submitted. 


APPROVED* 


OL LIVER  W.  NOLEN, 

Assi stant  Attorney  General 


RCT  MCKITTRI  CK, 
Attorney  General 


COUNTY  COURT  - Right  to  compromise  back  taxes 


Hon.  E.L.  Redman , 

Prosecuting  Attorney  Gentry  Co., 
Albany,  Missouri. 


Dear  Mr.  Redman: 


Tills  office  is  in  receipt  of  your  letter  dated  January  S,  1933  in 
which,  you  make  the  following  inquiry: 

"There  are  a number  of  delinquent  tax  payers  in 
Gentry  County,  Some  have  been  delinquent  as  long 
as  three  or  four  years.  The  penalties  in  sueh  cases 
amount  to  a large  figure.  The  county  court  and 
county  treasurer,  as  ex  officio  collector,  feel 
(and  tax  payers  have  so  offered)  that  if  these  pen- 
alties could  be  stricken  off  and  forgiven  by  lawful  and 
legal  means,  that  a lot  of  these  delinquent  taxes  woulu 
and  could  be  collected.  The  county  court  is  disposed 
so  to  do  if  they  can  lawfully  and  v/ithout  any  breach 
of  duty  on  their  part, 

I am  therefore  asking  for  an  opinion  from  your  office 
as  to  whether  or  not  such  procedure  can  be  had." 

This  office  has  heretofore  written  an  opinion  on  the  question  of  the 
right  of  county  courts  to  compromise  taxes.  I think  the  law  is  clearly 
stated  in  that  opinion,  copy  of  which  for  your  information  is  enclosed 
herewith. 

I take  it,  however,  that  this  opinion  does  not  exactly  cover  your  case, 
as  your  inquiry  seems  to  be  directed  to  delinquent  taxes,  presumably 
contained  in  a "Back  Tax  Book".  Sec.  9950  R.S.  1929  provides  that  a 
county  court  may  compromise  delinquent  taxes  when  the  same  are  charged 
in  a Back  Tax  Book  and  when  it  appears  to  the  court  that  any  tract  of 
land  or  town  lot  contained  in  the  Back  Tax  Book  is  not  worth  the  amount 
of  taxes,  interest  and  cost  due  thereon  as  charged  in  said  Back  Tax 


(Hon.  E.L.  Redman) 


Book,  or  if  it  appears  to  the  court  that  the  land  would  not  sell 
for  the  amount  of  such  taxes,  interest  and  cost,  then  the  county 
court  is  authorized  to  compromise  the  taxes,  interest  and  cost, 
of  course,  becomes  a matter  of  fact  for  the  county  court  to  pass 
on. 


Very  truly  yours, 


GILBERT  LAMB, 

Ass't.  Attorney  General 


APPROVED : 


That, 


Attorney  General 


TOWNSHIP  OHO  aMm  TICK  LAW  - Right  to  repeal  enabling  aot  carrying  out 
See,  8 of  the  Constitution  of  Mo,  and  filling  vacancies  in  office  caused 
by  such  repeal, 

JEFFERSON  CITY,  MISSOURI, 
January  13,  1933, 


Hon,  ,H.  Lorodith, 

Speaker  House  of  Representatives, 
Jofferson  City,  Mo, 


Dear  Girt 


'iTie  ouestlon  to  be  answered  by  nn  opinion,  an  I under- 
stand, lei 

"Can  Chapter  86  of  the  R«Q,  of  Fo,  19n9  he 
repealed  without  violating  the.  provisions  of 
Geos,  8 and  9 of  Art,  9 of  the  Constitution 
of  the  State  of  Missouri,  and  If  so,  how  are 
the  vacancies  in  office  caused  by  the  repeal 
of  Chapter  C6  to  be  filled.** 

see,  6 of  Art,  9 of  the  Constitution  of  the  state  of 
f lse  u ri  with  m ferrnce  to  the  adoption  of  township  organisation  in  tho 
State  of  1 lseourl  provides  ns  follows: 

"Township  organireti:  n adopted,  how  - county 
Justices. 

'Hie  General  ssertbly  nay  provide,  by  gensml 
law,  for  towns:  ip  organisation,  under  which  any  county 
may  organize  whenever  s majority  of  the  legal  vot- 
ers of  such  county,  voting  uroa  that  proposition,  c£ 
any  general  election,  shall  so  Uet amine;  and  when- 
ever any  county  shall  adopt  township  organization, 
so  patch  of  this  Constitution  as  provides  for  the 
management  of  county  affaire,  and  the  assess  and  end 
collection  of  the  revenue  by  county  officers,  in 
conflict  with  such  general  law  for  township  organ i ra- 
tion, may  be  dispensed  with,  and  the  business  of  said 
county,  and  ths  local  concerns  of  tho  several 
townships  therein,  may  be  tmnaaotnd  in  such  manner 
as  may  bo  jt  escribed  by  law:  Provided,  that  tto 
Justices  of  the  county  court  in  suoh  c so  sh^ll  not 
exceed  three  in  number." 

The  whole  matter  Is  to  be  determined  upon  tho  question 
of  who t her  or  not  ©c » 8 of  irt.  9 of  the  Constitution  Is  addressed  to 
tho  Legislature  or  to  the  courts,  or  in  other  words,  whothsr  or  not  the 
constitutional  provision  can  be  put  into  affoct  of  its  own  force,  moan- 
ing end  provisions,  or  Wheth  r legislation  is  necessary  In  nld  thereof. 

Tho  ooee  of  Gtate  ex  rol  urns  vo*  Olhaon,  196  Mo,  ?$1 
involved  the  rueotlc*  of  the  valldl ty  of  the  adoption  of  the  township  or- 
ganization lew  in  Linn  County,  f*o,  under  the  constitutional  ] ravisl  an  above 
nuoted.  Them  arose  in  that  case  substantially  tho  nans  question  that 


that  Is  presented  here*  The  court  et  P.  260  of  the  opinion  goto rod 

the  entire  situation  at  hand  where  it  said: 

"Ths  test  In  such  eases  Is,  Can  the  Constitu- 
tion be  enforoed  without  the  aid  of  legislation? 

"The  mention  in  every  case  Is  whether  the  lan. -nags 
of  a constitutional  provision  is  addressed  to  the 
oourta  or  the  Legislature*  Does  It  Indicate  that 
It  was  Intended  as  a present  enactment,  eocapl ets 
In  Itself  as  definitive  legislation,  or  does  It 
contemplate  subservient  legislation  to  oarry  It  Into 
offset?  This  Is  to  be  determined  from  a considera- 
tion both  of  the  language  used  and  of  the  lntrine&e 
nature  of  the  provision  Itself*  If  the  nature  end 
extent  of  the  right  oonf erred  and  of  the  liability 
Imposed  are  fixed  ly  the  provision  itself,  so  that 
they  can  bo  determined  by  the  examination  and  con- 
struction of  Its  own  terns,  and  there  la  no  language 
use  ' Indicating  that  the  subject  le  referred  to  the 
Legislature  for  notion,  than  the  provision  should 
be  const rued  so  self- executing,  and  its  lan;  page  Is 
addressed  to  the  oourte. " (1111 n v.  rabon,  40  ] Inn. 

l*e*  ISO) 

That  this  provision  was  addressed  to  the  Legislature 
and  not  1b  the  courts  is,  we  think,  too  plain  for 
argument*  It  starts  out  by  saying:  "The  Oenorol 
Assembly  may  provide,  by  general  law,  for  tornahlp 
organization,  whenever  a mjorlty  of  tho  legal  voters 
of  ouch  county,  voting  et  any  gorsral  election.  Shall 
so  deter* Ins,"  thus  slearly  indicating,  that  It  was 
not  intended  for  a pre  ent  enact  ent  complete  In 
Itself,  but  that  legislation  would  be  required  to 
make  It  operative.  It  makes  no  provision  whatever 
for  holding  the  election  who  shall  be  qualified  to 
vote  at  it,  or  the  form  of  the  ballot.  It  would  be 
difficult  to  indicate  by  stronger  language  than  that 
moted,  that  the  frame re  of  the  Constitution  Intended 
that  there  should  be  legislation  In  order  to  put  the 
provision  In  force,  otherwise  than  by  oxpress  orde  to 
that  effect* " 

To  the  sane  off  ct  Is  Jtato  ex  Inf.  va.  unn,  201  le. 

214. 


Attention  Is  dlrooted  to  the  permissive  term  or  wo  of 
the  word  "my"  ns  used  In  "so.  6 above  mo  tod;  that  Is  to  any  It  la  not 
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nandatory  upon  the  General  b pot.’  ly  to  provide  for  township  organization* 
The  Genoml  ssenbly  any  or  may  not  pass  an  onnbllng  act  carrying  out 
the  provisions  of  :ee*  8*  ' Ven  if  tho  Constitution  had  used  the  word 

"ah nil"  Instead  of  the  word  "may"  tho  General  vseejnbly  would  not  be  cu- 
pelled to  carry  out  the  const  1 tut  tonal  dervnd  • The  principle  of  law  in 
that  respect  is  stated  In 

Fahey  vs*  Haokmann,  291  ’o.  381 

whore  wne  involved  the  question  ne  to  vhethor  laws  pa seed  by  tbe  General 
Assembly  in  pursuance  of  a "shall**  mandate  in  the  Constitution  was  refer- 
able for  a vote*  The  court,  page  379  of  the  opinion  holds: 

"It  does  not  and  cannot  follow  that  the  laws  passed 
In  pursuance  of  these  numerous  "shells"  are  not 
referable  Irks,  under  cost Ion  57  of  Article  IV,  It 
la  true  that  the  use  of  this  word  emphasizes  tbs 
fast  that  the  f minors  of  the  amondn  -rt  desired  legis- 
lative action*  but  Its  use  cannot  compel  the  Legisla- 
ture to  act*  3uch  Legislature  might  refuse  to  act, 
and  the  only  remedy  of  the  people  who  framed  the 
amendment  would  be  to  (1)  elect  s different  Legislature, 
or  (2)  to  initiate  and  adont  the  necessary  laws*" 

Whether  the  General  ssenbly  would  In  the  first  instance 
pass  an  enabling  act  to  carry  out  the  provisions  of  Section  8 of  Article 
9 of  the  Constitution  Is  obviously  addressed  to  the  wisdom  and  dd  scroti on 
of  that  body,  and  it  necessarily  follows  if  upon  further  consideration 
end  observation  of  tbe  results  of  tho  operation  of  the  township  organiza- 
tion law  the  Gen  ml  -seemly  concludes  that  its  action  in  -a  so  hi  g the 
enabling  act  r.aa  unwise  legislation,  that  body  would  have  the  same  right 
to  repeal  the  enabling  act  as  it  bad  to  onset  it* 

Upon  the  repeal  of  the  enabling  act  all  laws  In  force  In 
this  state  in  relation  to  sountlos  not  having  township  organization  shall 
inmediaV  ly  take  af feet  and  bo  in  fores  In  ouob  otu  nty  as  provided  In 
lection  9 Article  9 of  tbe  Constitution  of  the  Jtate  of  Missouri* 

Thereupon,  the  offices  hold  by  the  respective  officers  under 
tho  township  orgonlzatl  n law  would  be  vacated  and  the  varloue  county  of- 
fices for  the  administration  of  county  affairs  wo  Id  be  unoeoupled  and 
vacant  and  those  vacancies  would  be  filled  as  any  other  vacancies  In 
county  offices  on  provided  by  the  Constitution  end  lava  of  the  tata  of 
Missouri* 

Very  truly  yours. 


OILBJOff  L MB, 

AJPJ  sOVTDt  Assistant  Attorney  general 


-■  t’ferney"  MomJrnT 
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SOLDIERS  HOME:  Board  of  trustees  Soldiers  Home  at  Higginsville, 

Missouri,  has  authority  to  appoint  and  employ 
superintendent  for  that  Home. _ 


Honorable  Chilton  J.  Estes 
House  of  Representatives 
Jefferson  City, Missouri 


February  4,  1933 


FILED 


L 


Desr  Mr.  Estes: 


The  question  submitted  for  answer  to  yourself 
as  re  understand  le  as  follows* 

"In  whom  Is  vested  the  authority  to  appoint 
s superintendent  of  the  Confederate  Soldiers 
Home  located  at  Higginsville, Missouri. * 

Section  13928  Revised  Statutes  Missouri,  1929, 
provides  that  the  control  and  management  of  the  Confederate  Soldiers 
Home  fit  Higglnsvllle, Missouri,  shall  be  vested  In  a board  of  trustees 
composed  of  five  members,  pll  of  whom  ah  11  be  appointed  by  the 
Governor,  by  and  with  the  advice  and  consent  of  the  Senate. 

Section  13929  provides  that  the  board  of  managers 
(which  we  take  it  refers  to  board  of  trustees)  shall  eleot  a 
president,  secretary  and  treasurer  from  their  number;  that  the 
board  of  managers  shall  have  power  and  authority  to  make  all 
necessary  rules  end  regulations  for  the  control  and  maintenance  of 
the  Home,  i nd  sha.ll  "also  provide  for  the  necessary  employees" . 

It  is  the  duty  of  the  board  to  appoint  all 
employees  ahat  are  necessary  to  carry  out  the  object  purpose  of 
the  establishment,  maintenance  and  operation  of  the  Home,  and  to 
that  end  the  board  may  do  ns  the  statute  says  they  mry  do, 
provide  for  employees  or  appoint  employees  end  that  would  be  true 
whether  such  era  loyees  were  designated  as  superintendent  or  any 
other  mme  that  might  seem  appropriate.  The  superintendent  of  the 
Home  would  be  as  much  an  employee  as  any  other  person  thr  t might  be 
employed  in  connection  with  the  operation  of  the  Home. 

Very  truly  yours. 


approved: 


GILBERT  LAMB 

Assistant  Attorney  General. 


Attorney  General. 
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COUUTY  COURT: 


Right  to  regulate  directions  and  locations 
of  billboards . _ 


February  4,  1933 


Honorable  F.  R.  Weber 
Representative  from  Tenth  Distriot 
House  of  Representatives 
Jefferson  City,  Missouri 


Dear  Mr.  Webers 

We  have  your  letter  dated  February  1,  1933,  in  which 
you  make  inquiry  as  follows: 

**As  Attorney  General  for  the  State  of  Missouri, 
Honorable  (^uinn,  chairman  of  the  Committee  on 
Criminal  Justice,  and  myself  request  that  your 
office  submit  to  us  an  opinion  on  the  constitutionality 
of  House  Bill  Mo.  155,  which  is  an  act  to  license  and 
regulate  sign  boards,  bill  boards,  end  other  forms  of 
out-door  advertising  within  300  feet  of  all  county 
and  state  roads  outside  of  any  incorporated  eity  town 
or  village,  by  the  county  courts  of  all  counties  and 
providing  a penalty  for  the  ereotion  and  maintenance 
thereof  without  such  licenses. w 

House  Bill  Humber  155  in  its  title  states  it  to  be  an 

Act, 


HTo  license  and  regulate  signboards,  billboards 
and  other  forme  of  outdoor  advertising  within 
300  feet  of  all  county  and  state  roads  outside 
of  any  incorporated  cities,  towns  or  villages 
by  the  county  courts  of  all  counties,  and 
providing  a penalty  for  the  erection  or 
maintenance  thereof  without  such  license”. 

The  inquiry  made  involves  the  right  of  the  state  in  the 
exercise  of  its  police  power  through  the  legislature  to  enact  the 
proposed  bill. 

There  are  numerous  cases  involving  the  right  to  license 
the  erection  of  billboards  through  ordinances  of  cities.  The  primary 
Repository  of  police  power  is  in  the  state.  This  same  power  mny  be 
transmitted  to  municipal It ies  of  the  state  by  means  of  legislation. 


February  4,  193b 


Honorable  F.  R.  Weber,  -2- 


The  oaee  of  St.  Louis  Gunning  Advertising  Company  v. 
City  of  St.  Louis,  et  al,  335  Mo,  99,  involved  the  validity  of  an 
ordinance  regulating  the  erection,  alteration,  ref a cement  and 
reconstruction  of  billboards  in  the  city  of  St.  Louis,  The 
opinion  by  Woodson,  J.,for  the  court  en  banc,  discusses  and  reviews 
substantially  all  of  the  decisions  of  the  oouxts  of  this  country 
on  the  subject  involved.  At  page  300-201  of  the  opinion  the 
court  said: 


“Because  of  the  very  great  importance  of  the 
questions  involved  in  this  case,  both  to  the  public 
at  large,  and  especially  to  the  inhabitants  of 
municipalities  and  to  the  real  estate  owners  therein, 

I have  reviewed  and  oarefully  considered  at  some 
length  all  of  the  authorities  cited  by  counsel  for 
both  parties  to  this  suit,^nd,  in  addition  thereto, 
several,  I found,  which  I thought  bore  upon  some 
of  those  propositions. 

While  the  authorities  are  conflicting  upon  some  of 
the  questions  presented  and  discussed,  yet  it  may  be 
fairly  said  that  all  of  them  agree  upon  the  following 
legal  nropo sit ions: 

First,  that  municipal  corporations,  even  under 
their  general  police  powers,  may,  by  ordinance,  exer- 
cise reasonable  control  over  the  construction  and 
maintenance  of  billboards,  house  signs  and  sky  signs. 

Second,  that  said  power  to  regulate  said  matters 
begins  where  the  public  safety,  health,  morals  and 
good  government  demand  such  regulation,  and  ends 
where  those  nubile  interests  are  not  beneficially 
served  thereby. 

And,  third,  that  the  mere  unsightliness  of 
billboards  and  of  similar  structures,  as  well  as  their 
failure  to  conform  to  aesthetics,  is  no  valid  reason 
for  their  total  or  partial  suppression. 

But  the  division  of  the  courts,  as  is  often  the  case, 
was  brought  about  in  the  application  of  those  rules 
of  law  to  the  facts  of  concrete  cases.  Some  of  them 
were  of  the  opinion  that  the  ordinance  fb  applied  to 
a particular  case  was  unreasonable,  or  was  not 
necessary  for  the  public  safety,  etc., in  that  particular 
case;  while  other  courts  were  of  the  opinion  that 
similar  ordinances,  equally  drastic,  were  reasonable 
and  necessary. 

In  our  opinion  the  latter  oases  are  based  upon  more 
solid  ground  and  are  supported  by  better  reason, 
though  not  by  the  greater  weight  of  authority,  if  we 
determine  weight  by  the  number  of  adjudications, upon 
that  subject*1. 


Honorable  F.  R.  Weber, 
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February  4,  1933 


See  also  Kansas  City  Cunning  Co.  vs. 

Kansas  City,  340  Mo.  659. 

The  above  quotation  is  a brief  but  clear  outline 
of  the  underlying  principles  of  law  controlling  a situation  such 
as  is  presented  by  your  question,  from  which  we  understand  the 
law  to  be  that  legislation  such  as  House  Bill  Number  155  must 
h-ve  relation  to  public  safety,  health,  morals  or  good  government 
and  that  such  public  Interest  must  be  served  by  the  legislation 
and  that  whether  billboards  are  sightly  or  unsightly  and  whether 
they  beautify  the  landscape  or  have  a different  effeot  on  an 
eye  or  taste  for  beauty  cannot  be  made  the  basis  of  such 
legislation  as  is  under  consideration  here.  As  to  how  the 
reasonableness  or  unreasonableness  of  an  act  of  the  legislature 
may  be  tested,  or,  in  other  words,  the  prooese  by  which  it  is 
determined  whether  public  safety,  health,  morals  or  good  government 
are  promoted  by  the  legislation  is  stated  in  St.  Louis  Gunning 
Coranrny  v.  St.  Louis,  supra,  page  303,  in  the  following  language: 

"There  is  another  class  of  cases  which,  in 
our  opinion,  announced  the  correot  rule  as  regards 
the  reasonableness  and  unreasonableness  of  this 
class  of  ordinances.  That  rule  is,  that  all 
ordinances  must  be  held  valid  by  the  oourts  except, 
first,  where  the  unreasonableness  appears  upon 
the  faoe  of  the  ordinance  itself;  and,  seoond, 
where  the  evidence  introduced  clearly  shows  that 
the  ordinanoe  is  in  fact  unreasonable” . 

House  Bill  Number  155  seems  to  be  directed  more  at  the 
prevention  of  a certain  character  of  advertising  than  as  to  whether 
a certain  structure  would  affect  the  public  health,  ea-fety,  morals 
or  good  government.  It  is  difficult  to  discern  how  the  fact 
of  whether  a structure  had  any  wording  posted  or  painted  on  it 
would  affect  public  health  or  safety,  since  the  aesthetic  view 
does  not  prevail  in  this  state.  St . Louis  Gunning  Co.  v. 

St.  Louis,  supra,  189  et  seq. 

The  bill  is  general  in  its  nature  and  applies  to  all 
roads  and  highways  in  the  state,  outside  of  incorporated  cities, 
towns  and  villages.  The  word  "road"  may  rae-n  private  roadways. 
Even  under  present  travel  conditions,  it  is  not  reasonable  to 
assume  there  would  be  the  same  congestion  of  pedestrians  or 
vehicles  in  the  country  as  in  cities,  towns  or  villages. 

The  size  of  the  prohibited  structure  is  not  prescribed,  nor  are 
all  structures  that  may  be  erected  or  maintained  within  300  feet 
of  a road  or  highway  included  nor  is  it  provided  that  structures 
may  not  be  erected  or  maintained  when  they  would  affeot  adversely 


Honorable  F.  R.  Weber, 


February  4,  1933 


public  health,  safety,  morals  or  good  government  but  the  county  court 
is  undertaken  to  be  given  the  power  to  prevent  the  erection  of  the 
prohibited  structures  absolutely  and  the  distance  of  300  feet 
mentioned  in  the  bill,  standing  alone,  seems  to  be  arbitrary. 

While  the  use  of  private  property  may  be  regulated  by 
the  state,  yet  such  regulation  must  be  reasonable  and  so  as  not  to 
encroaoh  on  the  Constitutional  rights  of  the  owner  in  the  use  of  his 
property.  In  Kansas  City  Gunning  Co.  v.  Kansas  City,  supra,  a 
provision  of  a city  ordinance  providing  against  the  erection  of  structures 
within  100  feet  of  the  line  of  any  public  park  or  boulevard  was  void  for 
unreasonableness.  To  the  same  effect  see,  Curran  Bill  Posting  & 
Distributing  Co.  v.  City  of  Denver,  47  Colo.  331.  Chicago  v.  Gunning 
System  314  111.  628.  Crawford  v.  City  of  Topeka,  51  KanB.  756, 

We  think  a bill  of  this  character  should  show  on  its 
face  that  the  eots  prohibited  cannot  tts  done  when  they  affect  adversely 
public  health,  safety,  morals  or  good  government.  If  the  bill  here 
should  be  construed  to  apply  to  buildings  or  structures  in  existence 
at  the  time  the  same  would  go  into  effect,  then  no  notice  for  or  time 
of  removal  is  provided  for  nor  provision  for  compensation  for 
destruction  for  public  use  as  is  required  by  the  Constitution  of  this 
state. 

We  are  of  the  opinion  that  House  Bill  Humber  155,  as 
drawn  is  unreasonable  and  arbitrary  and  would  be  unconstitutional  if 
passed  and  approved. 


Very  truly  yours. 


GILBERT 

Assistant 


la 

Attorney  General. 


approved: 


Attorney  General. 
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RIGHT  0 OFFICER  TO  MAKE  CONTRACT  BEYOND  HIS  TERM, 
RIGHT  OF  PENAL  BOARD  TO  MAKE  CONTRACT  WITHOUT  APPROVAL 

OF  GOVERNOR. 


February  28,  1933 


Honorable  Pul  V.  Renz 
Farms  Commissioner 
Jefferson  City,  Missouri 


Dear  Mr.  Renz: 

Me  hrwe  your  letter  dated  February  25,  1933,  In 
which  you  state  and  inquire  ee  follows: 

"Enclosed  herewith  find  conies  of  lease  for 
the  years  1932  and  1933  by  which  the  Department  of 
Penal  Institutions  at  Jefferson  City,  Missouri, 
acquired  the  Dr.  Jose  farm  (l48i  acres  ) in 
Calloway  County,  Missouri.  The  Department  of 
Penal  Institutions  operated  this  farm  during  the 
ye;r  1933  and  have  m^de  =nd  signed  contract  for 
the  s-  me  farm  for  the  year  1933,  extending  over 
into  the  new  administration. 

We  would  like  an  opinion  from  your  Honorable 
Office  as  to  whether  it  is  legal  for  the  old 
Board  to  contract  for  the  lease  of  this  farm 
extending  into  the  new  administration. 

Your  opinion  before  March  1st  would  be  much 
appreciated" . 

One  of  the  attached  leases  expires  by  its  terms  M^rch 
1,  1933,  the  other  on  March  1,  1934, 

Section  8316  establishes  the  dep  rtment  of  penal 
institutions,  which  department  shall  be  under  the  control  nd 
management  of  a Commission  comnosed  of  five  members  to  be  known  as 
commissioners  of  the  department  of  the  penal  Institutions.  The 
commissioners  are  anndinted  by  the  Governor,  and  the  Governor 
shall  designate  one  of  the  commissioners  as  director  of  penal 
Institutions,  one  as  warden  of  the  penitentiary,  one  s superintendent 
of  industry,  one  as  superintendent  of  prison  farms  and  one  as 
commissioner  of  paroles  and  pardons. 


Honorable  Paul  V.  Ren* 
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February  28 t 1333 


After  giving  the  commissioners  certain  posers  rnd  authority 
in  the  direction,  control  and  management  of  the  penal  institutions 
it  is  provided  in  Section  8339,  that  the  commissioners  of  such 
department,  with  the  appro**!  of  the  Governor,  has  authority  to 
le' se  or  purchase  1 nde  suitable  for  farming,  rook  quarries  or 
grazing  purposes  or  for  any  or  all  of  said  purposes  if  deemed  by 
said  board  necessary  and  proper  for  said  purposes,  which  land  is  to 
be  used  by  the  board  for  the  employment  at  useful  work  of  the 
prisoners  of  the  penitentiary  and  for  training  such  prisoners. 

It  will  be  noticed  that  neither  of  the  attached  leases 
beers  the  approval  of  the  Governor  of  the  State  of  Missouri  at  the 
time  such  contracts  were  entered  into* 


The  foroe  *nd  effect  of  the  word  approval  as  used  in 
Section  8339  la  stated  in  Brown  v.  City  of  Hewburyport,  95  N.  1.  504. 
The  quotation  following  shows  the  connection  in  which  the  word  was 
used  in  thrt  case,  it  is  s id,  page  507: 


"The  crucial  word  to  be  construed  is  *&pprovElH . This 
word,  like  u ny  others,  Ip  s different  meanings,  depending 
upon  the  connection  in  which  it  is  found  ^ad  the  subject- 
matter  to  which  it  is  applied.  It  is  used  here  by  s 
municipal  legislative  body  in  a formal  order  to  express 
a supervisory  power  reposed  in  one  of  its  sub-committees 
ns  a restraint  upon  the  aOtlon  of  en  executive  officer 
of  the  city,  which  might  serve  the  purpose  of  enlightening 
hie  jud  ment,  controlling  his  discretion  and  limiting  his 
opportunity  for  folly  or  dishonesty.  It  occurs  in  a 
vote  relating  to  the  borrowing  of  money  for  municipal 
purposes.  This  is  no  simple  matter,  but  Involves  a 
high  degree  of  skill  in  order  to  determine  the  time 
and  conditions,  under  which  most  favorable  rates  of 
Interest  and  discount  my  be  secured  in  the  light  of 
the  actual  financial  necessities  of  the  city.  It  does 
not  show  an  intention  to  confer  a perfunctory  commission 
to  be  exercised  once  for  all  at  the  beginning  of  the 
year.  Th  t would  be  an  idle  ceremony,  and  would 
accomplish  none  of  the  results  which  the  use  of  the 
language  imports.  The  finance  committee,  as  its  mat 
indicates  and  the  ordln  nces  of  the  defendant  city 
provided,  w^s  the  general  legislative  guardian  of  the 
financial  affairs  of  the  city.  Approval,  in  this 
connection,  means  that  the  members  of  the  finance 
committee,  acting  upon  their  official  responsibilities 
and  having  in  view  the  public  welfare,  shall  investigate 
r no  sanction  according  to  their  own  independent  judgment 
each  Beoar  te  borrowing  made  under  the  order.  It 
implies  reflection  :>nd  sound  business  discretion  ,b  to 
■ech  loan  proposed.  It  did  not  confer  a mere  ministeri  1 
function,  but  imposed  active  md  important  prudential 
oDiigr txons . 


Honorable  Paul  V.  Rons 
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If  the  Governor  did  not,  In  faet,  approve  the  leaeee 
so  nade  then  the  same  would  not  have  any  validity. 

Ye  are  assuming  the  board  authorised  the  Be king  of 

the  leases. 


Could  the  predecessors  of  the  present  commies loners  of 
the  department  of  penal  Institutions  bind  their  successors  by  or 
compel  observance  of  a lease  Bade  by  such  predecessors? 

The  question  seems  to  turn  on  whether  It  wbs  necessary, 
such  as  under  a building  contract,  to  asks  an  agreenent  beyond  the 
term  of  the  then  officers  and  whether  such  contract  was  entered 
Into  in  good  faith  and  with  an  honest  Intention  to  serve  the  beet 
Interest  of  the  state. 


The  general  rule  In  this  regard  Is  stated  In  15  C.  J. 
page  5*8,  In  the  following  language: 

■The  general  rule  Is  that  contracts  extending 
beyond  the  term  of  the  existing  board  and  the 
employment  of  agents  or  servants  of  the  oounty 
for  such  a period,  thus  tying  the  h^nds  of  the 
succeeding  board  and  depriving  the  latter  of 


their  proper  cowers,  are  void  as  contrary  to 
publlo  policy,  at  least  In  the  absenoe  of  s 


The  oase  of  Moore  v.  Luserne  Oounty,  263  Pa.  216, 
was  a suit  on  contract  vde  by  the  officers  of  the  county,  the 
fulfillment  of  which  ran  beyond  the  terms  of  the  of floors  making 
the  contract.  On  th^t  point  the  court  at  pages  230  and  221  of 
the  opinion  held: 


■The  contract  was  made  by  the  county  commissioners 
but  a few  days  preceding  their  retirement  froa 
office  and  the  induction  of  their  successors,  and 
related  to  work,  all  of  which  was  to  be  performed 
after  they  had  ceased  to  be  publlo  officials, 
le  the  record  now  Is,  It  Is  barren  of  any  explanation 
of  that  material  fact.  It  Is  a mistake  to  suppose 
thr-t,  because  a public  official,  or  Indeed  any 
other  agent  for  a known  limited  term,  hae  power 
to  make  a contract,  he  le  authorised  thereby  to  make 
one  for  an  indefinite  or  long  extended  term.  If  the 
doe*  not  expreeely  limit  the  extent 
o the  agent's  power,  then  the  facts  and  circumstances 
or  each  Case  must  be  considered  in  determining  It. 

*£  1*.llMlt0d  in  Xime  t0  th«  term  of  the 
»gent  who  B"kes  It.  Necessity,  or  its  squlvalent 

o gT6Rt  BdT^ntRg6  to  tho  princ Ip* I*  furnish  a 


Honorable  Paul  V.  Ren* 


February  38,  1933 


reason  for  enlargement  beyond  the  term,  but  he 
who  asserts  the  existence  of  the  necessity  of  gre^t  benefit 
has  the  burden  of  proving  it.  This  is  particularly 
true  of  public  officials,  else  those  going  out  of  office 
might  so  tie  the  h^nde  of  those  coming  in  as  to  cause 
serious  embarrassment  and  loss  to  the  publio.  Every  one 
would  concede,  for  instance,  that  an  outgoing  board  of 
county  commissioners  might  well  contract  for  the  coal 
needed  in  the  county  offioes  during  the  existing  or 
ensuing  winter,  elthough  their  terms  ceased  on  the  first 
of  January;  and  every  one  would  likewise  concede  that 
their  dontract  for  coal  to  cover  a decade  would  ordinarily 
be  wholly  beyond  their  powers.* 

To  the  same  effect  are  a great  number  of  cased  cited  in 

15  C.  J.  5*2. 


It  seems  a fair  statement  of  the  rule  to  Sgy  that  under 
some  contracts,  such  as  one  for  the  ereotlon  of  a building,  a contract 
might  be  made  by  offloers  to  extend  beyond  their  terms,  but  generally 
speaking  we  think  the  rule  is  that  a contract  made  by  officers  to  be 
wholly  performed  beyond  the  term  for  which  such  offloers  will 
continue  in  their  official  capacity,  la  prime  facie  void,  with  the 
burden  on  and  the  right  in  those  who  are  entitled  to  assert  the 
validity  of  the  contract  to  show  that  the  same  was  entered  into  in 
good  faith  and  with  an  honest  intention  to  serve  the  best  interest  of 
the  state,  thrt  of  course  would  be  a question  of  faet  for  a court  or 
jury  to  pass  upon. 

In  our  opinion  unless  the  then  Governor  of  the  State  of 
Missouri  actually  approved  the  contracts  so  made  the  same  did  not  hare 
validity  and  we  are  further  of  the  opinion  that  the  contract  dated 
October  15,  1933,  expiring  on  it*  face  March  1,  1934 f was  and  la 
primp  facie  void  end  unenforceable. 


Tery  truly  yours. 


GILBERT  LAMB 

Assistant  attorney  General 


approved: 


* ttorney  General 


OFFICERS — In  view  of  Section  11202,  county  officer  may  not  be  removed. 

except  for  neglect  of  duty,  as  specified  in  Section  11202; 
mere  arbitrary  removal  or  for  cause  not  specified  therein 
would  be  illegal. 


Kr.  0.  M.  Reid, 

113  Uadi  eon  Avenue, 
Aurora,  Missouri. 

Dear  Sir; 


October  20,  1933. 


FILED 


i 
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Ve  are  acknowledging  receipt  of  your  letter  in  which  you 
inquire  as  follows: 

*We  have  a situation  in  Lawrence  County  with  reference 
to  our  County  Physician  that  I would  like  to  explain 
to  you  and  see  if  you  could  advise  some  method  for  it 
to  be  corrected. 


At  the  present  time  ws  have  Dr.  Fulton,  a republican, 
who  was  appointed  in  January  1933,  by  a renublican 
County  Court  and  his  salary  put  at  $1000. 00  per  year 
in  February  of  the  same  year.  If  hs  visited  the  County 
Farm  or  the  County  Jail  he  was  paid  for  his  visit  in 
addition  to  his  regular  salary. 

The  present  County  Court  claims  they  are  willing  to  make 
a change  If  they  could  get  rid  of  Dr.  Fulton  but  on 
account  of  hist  being  appointed  for  three  years  hs  can 
not  be  removed. 

It  so  happens  that  I am  Chairman  of  Relief  for  Lawrence 
County  and  I have  been  trying  to  get  the  Court  to  divide 
this  thousand  dollars  and  give  some  medical  relief  in 
different  parte  of  the  County.  If  they  could  remove 
Dr.  Fulton  or  cut  his  salary  to  $1.00  per  year  the 
balance  of  the  $1000.00  could  be  used  for  medical  re- 
lief and  the  man  who  was  appointed  to  take  the  place 
of  Dr.  Fulton  oould  handle  the  health  work  at  a great 
deal  less  than  the  amount  they  are  paying  him. 

The  present  court  is  democratic  and  believe  they  would 
do  what  you  say  in  reference  to  this,  as  Dr.  Fulton 
is  doing  no  good  and  never  has.  This  is  the  first  time 
in  a long  while  that  we  have  had  oharge  of  the  oourt 
and  it  is  a shame  to  let  this  man  draw  this  salary  for 
doing  practically  nothing.  Will  you  please  advise.* 

Section  9025,  R.  S.  Mo.  1939,  provides  as  follows: 

*At  the  first  regular  February  term  of  the  county  court 
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October  30,  1933. 


Mr.  C.  k.  Reid, 


in  each  county  of  the  state  after  this  article  becomes 
effective  and  at  the  regular  February  term  of  said 
county  court  every  third  year  thereafter  said  court  shall 
appoint  a reputable  physician  as  a deputy  state  commission- 
er of  health  for  that  county  for  a term  of  three  years.*  ** 

Under  the  foregoing  section  the  county  court  of  your  county 
appointed  the  present  denuty  commissioner  of  health  for  a terra 
of  three  years.  When  the  physician  accepted  the  appointment  and 
qualified  thereunder,  he  became  the  duly  qualified  and  acting 
deputy  commissioner  for  a period  of  three  years,  which  is  the 
term  of  office  as  provided  by  the  statute.  Such  being  true,  the 
county  court  eannot  arbitrarily  or  capriciously  remove  this 
physician  from  office.  He  may  be  removed  as  any  other  county 
officer  for  neglect  of  duty  or  for  other  good  cause. 

Section  7 of  Article  XIT  of  the  Constitution  of  Missouri 
provides  as  follows: 

"The  General  Assembly  shall,  in  addition  to  other  penal- 
ties, provide  for  the  removal  from  office  of  county,  city, 
town  and  township  officers,  on  conviction  of  willful, 
oorrupt  or  fraudulent  violation  or  neglect  of  official 
duty.  Laws  may  be  enacted  to  provide  for  the  removal 
from  office,  for  cause,  of  all  public  officers,  not  other- 
wise provided  for  in  this  Constitution.* 

Pursuant  to  the  above  constitutional  provision  the  Legisla- 
ture has  enacted  Section  11303,  which  is  a part  of  Artiole  XX, 
chapter  68  of  the  Revised  Statutes  of  Missouri,  1939.  Said 
section  provides  as  follows: 

"Any  person  elected  or  ap no in ted  to  any  county,  city, 
town  or  township  off ioe  in  this  state,  except  sue): 
officers  as  may  be  subject  to  remowal  by  impeachment, 
who  shall  fail  personally  to  devote  his  time  to  the 
performance  of  the  duties  of  such  office,  or  who  shall 
be  guilty  of  any  willful  or  fraudulent  violation  or 
neglect  of  any  offioial  duty,  or  who  shall  knowingly 
or  willfully  fail  or  refuse  to  do  or  perform  any 
official  aet  or  duty  which  by  law  it  is  his  duty  to 
do  or  perform  with  respect  to  the  execution  or  enforce- 
ment of  the  criminal  laws  of  the  state,  shall  thereby 
forfeit  his  office,  and  may  be  removed  therefrom  in 
the  manner  hereinafter  provided.* 

The  balance  of  this  chapter  provides  for  a hearing  before 
the  Circuit  Judge  to  determine  whether  or  not  the  individual 
has  violated  said  section.  According  to  the  constitutional  and 
statutory  provisions  above  quoted,  an  officer  may  be  removed 
for  willful  violation  or  neglect  of  official  duty  or  for  hia 
failure  to  do  or  perform  any  official  act.  The  seotiona  of 
the  statute  which  authorise  the  county  court  to  ap  <olnt  the 
deputy  health  commissioner  made  no  provision  whatever  for  his 
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removal.  There  le  no  special  section  In  the  statute  which  would 
give  the  county  court  authority  to  remove  thle  official.  The 
section  of  the  statute  which  authorised  the  appointment  for  a 
definite  term  of  three  years  not  haying  given  to  the  county 
court  the  right  to  removal , and  there  being  no  special  section 
in  the  statutes  which  gives  then  that  arbitrary  power,  the 
right  to  removal  must  be  determined  according  to  Section  11303 , 
above  quoted. 

In  State  ex  rel.  v.  Mo rehead,  356  Mo.  683,  691,  it  le  said: 

•So  particular  statutory  method  has  been  nrovided,  how- 
ever, for  the  removal  of  members  of  county  highway  boarde, 
and  a reference  to  the  general  statute  in  regard  to  the 
removal  of  county,  town  and  township  officers  is  necessary 
to  determine  where  the  authority  lies  and  what  facts  will 
sustain  such  a proceeding.  Without  literally  quoting  the 
general  statute  it  will  suffice  to  say  that  while  broader 
than  the  constitutional  provision  { Sec.  7,  Art.  14,  supra) 
it  limits  the  causes  of  removal  to  derelict  ion  -'Of  or  will- 
ful refusal  to  perform  official  duty,  and  requires  the 
proceedings  to  bs  commenced  and  heard  in  the  circuit  eourt. 

In  the  absence,  therefore,  of  particular  statutes,  the 
method  prescribed  and  the  reason*  assigned  in  section 
10204  et  aeq. , supra,  are  the  limits  of  authority  for 
the  removal  of  members  of  any  of  the  classes  of  officers 
therein  specified.  Members  of  county  highway  boards  being 
public  officers  &ra  properly  designated  as  one  of  such 
statutory  classes,  and,  therefore,  subject  to  the  pro- 
visions of  the  general  statute  in  regard  to  removal. 

Their  terms  are  definitely  defined  by  law,  and  their 
duties  are  all  of  a public  nature,  and,  while  the  statute 
is  silent  in  regard  to  the  subject,  their  removal  will 
not  be  Justified  unless  in  each  instance  notice  of  pro- 
ceedings therefor  is  given  them,  and  they  are  afforded 
an  opportunity  to  be  heard  in  their  own  behalf;  or,  in 
other  words,  as  elaborately  and  learnedly  discussed  in 
State  ex  rel.  v.  Sheppard,  192  Mo.  497,  they  cannot  be 
deprived  of  their  offices  without  resort  to  the  forms 
of  the  law." 

In  view  of  the  foregoing  statutes  and  decisions,  we  are  of 
the  opinion  that  the  deputy  state  commissioner  of  health  may  be 
removed  for  cause  in  a proper  proceeding  In  the  Circuit  Court 
whenever  such  officer  has  violated  the  provisions  of  Section 
11303,  R.  S.  Mo.  1939.  If  such  officer  is  not  guilty  of  the 
violation  of  Section  11303,  he  may  not  be  removed  for  any  other 
reason  or  arbitrarily  or  without  cause. 

In  answer  to  your  inquiry,  therefore,  it  is  our  opinion 
in  the  absence  of  any  facts  stated  In  your  inquiry  showing  that 
the  deputy  state  commissioner  of  health  has  neglected  his  duty 
in  violation  of  Section  11303,  we  do  not  believe  that  the  County 
court  may  remove  him  arbitrarily,  or  because  of  their  dee  ire  to 
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make  a change  in  this  office.  If  he  has  violated  Section  11302 
in  the  performance  of  his  duties,  a proceedings  may  be  brought 
against  him  for  bis  removal,  at  which  time  he  is  entitled  to 
a bearing. 


Very  truly  yours, 

Z^Z 

Assistant  Attorney  General. 


APFROVSB: 


Attorney  General. 


CORONER: 


Duty  to  hold  inquest.  When 


✓ 


filed 

March  8,  1933 

I 'I  7 

« 

Honorable  L,  B.  Rice  * — — (1 

Prosecuting  Attorney 
leoeho,  Missouri 


Dear  Mr.  Rice: 

We  acknowledge  reoelpt  of  your  letter  dated  larch 
6,  1933,  In  which  you  state  in  part  and  inquire  as  follows: 

"I.  In  case  a person  is  killed  in  this  county 
In  an  automobile  accident  where  it  is  very  apparent 
that  it  is  caused  by  negligence  of  the  person 
killed  and  there  is  no  criminal  liability  whatever, 
is  it  necessary  that  the  Coroner  hold  a Coroner's 
Inquest?  Or  where  the  acoldent  is  caused  by 
negligence  of  a person  other  than  the  person  killed, 
but  it  is  apparent  that  there  is  no  criminal 
liability.  Is  it  necessary  that  the  Coroner 
hold  an  inquest?  In  the  above  instances,  if  you 
hold  there  is  no  Coroner's  lnouest  necessary, 
would  a certificate  from  the  attending  physician 
be  sufficient? 

On  account  of  the  numerous  violent  deaths 
caused  by  automobile  wrecks,  if  it  is  legally 
necessary  to  hold  an  Inquest  in  every  case,  it 
would  impose  great  financial  obligation  on  the 
county  which  we  cannot  afford  at  this  time.  So 
we  would  like  to  get  your  opinion  on  these  questions. 

II.  In  case  injury  occurs  to  a party  in  Newton 
County  and  the  party  Is  taken  to  the  hospital  in 
Jasper  County  and  later  dies  of  said  Injury  and  it 
is  a oase  in  which  it  is  necessary  that  a Coroner's 
inquest  be  held,  where  is  the  proper  place  to  hold 
said  inquest,  in  the  county  in  which  the  injury 
occurs  or  where  the  person  dies? 

I have  construed  Section  11612  as  giving 
jurisdiction  to  the  Coroner  of  the  county  in  which 
the  dead  body  wae  found.  This,  of  course,  would 
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be  in  the  county  where  the  person  died 
unless  the  body  was  transported  back  into 
Newton  County  and  report  given  to  the  Coroner 
of  this  county.  The  Coroner  of  this  county 
seems  to  want  to  claim  jurisdiction  in  every  case 
in  which  injury  occurs  in  this  county  although  the 
death  occurs  in  the  adjoining  county.  Please 
give  me  your  opinion  on  this  question,  also*. 

Section  11608  Revised  Statutes  Missouri,  1929, 
provides  as  follows: 

*A  coroner  shall  he  a conservator  of  the  peace 
throughout  hie  county,  and  shall  take  Inquests 
of  violent  and  oasua_l  deaths  happening  in  the 
same,  or  where  the  body  of  any  person  coming 
to  his  death  shall  be  discovered  in  his  county  . 
and  shall  be  exempt  from  serving  on  juries  and 
working  on  roads.* 

By  the  words  "take  inquests*  is  meant  the  holding  of 
an  inquisition  or  examination  on  account  of  the  death  or  deaths 
referred  to. 

Section  11612,  Revised  Statutes  Missouri,  1929, 
provides  in  part  as  follows: 

*Svery  Coroner  so  soon  as  he  shall  be  notified 
of  the  dead  body  of  any  person,  supposed  to  have 
come  to  his  death  by  violence  or  casualty,  being 
found  within  his  county,  shall  make  out  his 

warrant  * * *•  * 

■31th  reference  to  the  liability  for  costs  of  an 
inquest  and  after  making  certain  other  provisions  with  reference 
to  the  payment  of  same,  Section  11630  Revised  Statutes  1929, 
in  conclusion  says: 

* But  where  there  is  no  person  liable  and  able 
to  pay  such  expenses,  they  shall  be  allowed  by 
the  county  court  out  of  the  county  treasury" . 

These  are  the  sections  of  the  statutes  having  dlreot 
bearing  on  the  questions  you  desire  answered. 

Taking  up  first  paragraph  one  of  your  letter. 

Section  11608  says  in  substance  and  effect  that  the 
Coroner  shall  hold  an  inquest  or  take  testimony  about  and 
concerning  deaths  in  the  county  where  such  Coroner  is  an  official, 
where  a death  has  been  occasioned  by  violence  or  by  oaaualty. 
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There  Is  no  restriction  or  reservation  in  the  section  as  to  That 
particular  character  of  violence  or  casualty  must  have  caused 
the  death  before  an  inkiest  should  be  held,  but  the  section  says 
the  Coroner  shall  take  inquests  of  violent  and  casual  deaths. 

The  word  violence  is  defined  in  Agee  v.  ^player's 
Liability  Assurance  Corporation,  £13  Ho*  App.  693,  698,  to  bet 

"Violence  is  defined  as  force,  "physical  force; 
force  unlawfully  exercised".  Anderson's  Law  Diet." 

Xn  Morris  and  Company  v.  Industrial  Board,  119  I.  E. 
949,  involving  a case  under  the  Workmen's  Compensation  Act  of 
Illinois,  the  Supreme  Court  of  that  state,  at  page  946  of  the 
opinion,  and  In  referring  to  the  word  casualty  as  used  in  the 
Workmen's  Compensation  Act,  said: 

"It  is  made  the  duty  of  the  coroner  to  inquire 
Into  the  cause  of  death  where  it  Is  supposed 
to  have  resulted  from  "casualty*  as  well  aa 
where  it  is  supposed  to  have  resulted  from 
"violence"  or  "any  undue  means".  Webster** 

Sew  International  Dictionary  defines  "casualty* 
to  mean  "chance,  accident,  contingency;  also 
that  which  comes  without  design  or  without  being 
foreseen;  an  accident*.  "Mishap* , "misfortune," 
"disaster",  are  given  ae  synonyms.  The 
Standard  Dictionary  defines  "casualty*  to  mean  "a 
fatal  or  serious  accident;  disaster;  accidental 
death  or  disablement;  that  which  occurs  by  chance*. 

We  must  assume  the  word  "casualty"  was  under standingly 
used  by  the  Legislature,  and  was  intended  to  be  given 
its  usual  and  ordinary  meaning". 

Answering  the  first  paragraph  of  the  inquiry  in  your 
letter  we  are  of  the  opinion  that  in  every  case  where  death  has 
been  occasioned  by  violence  or  casualty,  as  those  terms  are  above 
defined,  the  Coroner  is  required  to  hold  an  inquest  and  that 
without  regard  to  any  criminality  or  negligence  that  might  be 
involved  in  or  grow  out  of  the  death. 

We  do  not  think  the  cases  of  State  ex  rel  v.  Marshall, 
at  al , 82  Mo.  434,  or  Bouts  v.  MoCuney,  102  Mo.  13,  In  anywise 
effect  the  result  we  have  reached  as  to  Section  11608,  as  those 
cases  dealt  with  matters  of  costs  to  be  audited  and  allowed  by 
the  county  court.  Of  course  if  a man  dropped  dead  in  the  street 
from  heart  failure,  with  no  one  within  a hundred  yards  of  him. 

It  could  not  be  said  he  died  from  violence  or  casualty  and  it 
would  be  such  a gross  abuse  of  the  dlseretion  of  the  Ooroner  that 
the  county  court  would  be  warranted  in  refusing  to  audit  the  paying 
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of  the  costs  In  such  a case. 

Answering  the  seoond  paragraph  of  your 
letter  and  your  second  Inquiry.  Section  11608  referred 
to  provides  that  a Coroner  shall  take  inquests  where  the 
body  shall  be  discovered  in  his  county,  meaning  the  county 
where  the  Coroner  is  elected  and  shere  the  body  is  found. 
Seetlon  11612  provides  that  the  Coroner  when  notified  of 
a dead  body  suppoeed  to  have  cone  to  hie  death  by  violence 
or  oasualty  being  found  within  hi a county,  shall  issue  a 
warrant  for  a jury  and  proceed  with  the  inquest  and  the 
warrant  shall  be  directed  to  the  Constable  of  the  township 
where  the  dead  body_  is_  found.. 

Under  the  foregoing  sections  we  think  the 
Coroner  of  the  county  where  it  Is  known  death  occurs  and  the 
body  is  found,  that  is  to  say  where  the  body  is  upon  death 
occurring  from  violence  or  oasualty  should  hold  the  inquest 
and  where  a body  is  found  supposed  to  have  come  to  his 
death  by  violence  or  oasualty  and  there  is  no  infommatiom 
as  to  where  dsath  actually  occurred,  the  Coroner  of  the 
oounty  where  the  body  ie  found  should  hold  the  Inquest. 


Very  truly  yours. 


GILBERT  LAMB 

Assistant  Attorney  General. 


APPROVED: 


Attorney  General, 


GL:LC 


JH  Rlil : County  Court  - school  mortgages 

(1)  Cannot  accept  deed  but  must  foreclose  mortgage 
(?)  Has  discretion  when  to  foreclose ; in  meantime  can  accept 
part  payment  if  without  extending 
(3)  If  bid  in  by  county,  must  be  in  name  of  vAiom 


March  14,  1933* 


Hon.  Nat  B.  Rieger, 
Prosecuting  Attorney, 
Adair  County, 
Kirksvillo,  Missouri. 


Dear  Sir: 


Answering  your  letter  of  March  8,  1933,  in  the  first  paragraph 
of  which  you  ask: 

"Can  the  County  Court  of  a Missouri  County  legally 
accept  a deed  from  a dellnouent  borrower  of  county 
general  funds  or  County  School  Funds,  in  lieu  of 
ordering  foreclosure  and  public  sale  as  provided 
in  Section  9254?" 

will  say  the  following  opinion  recently  rendered  by  this  office  will 
answer  that  question: 

The  County  courts  of  the  State  get  their  authority  largely  from 
Section  36,  Article  VI  of  the  State  Constitution  and  from  the  following 
sections  of  the  statute  (which  statute  I am  sotting  out  pretty  fully) : 

"SEC.  9243--C0DTITY  SCHOOL  FUNDS.  It  Is  hereby  made  the 
duty  of  the  several  oounty  courts  of  this  state  to  dil- 
igently collect,  preserve  and  securely  invest,  at  the 
highest  rate  of  interest  that  can  be  obtained,  not 
exceeding  el ght  nor  less  than  four  per  cent  per  annum, 
on  unencumbered  real  estate  security,  worth  af'a II-  times 
at  least  double  the  sum  loaned,  and  may,  in  1 ts  discre- 
tion re nu 1 re  personal  security  in  addition  thereto,  *** 
belonging  to  the  County  school  funds;  **** 

"SEC.  S245— COUNTY  COURT  TO  HAVE  JURISDICTION  OF  COUNTY 
SCHOOL  FUND.  Whenever  any  county  in  this  state  jnay  have 
separate  and  apart  from  the  township  funds,  any f public 
school  fund  arising  from  any  source  whatever,  the  same 
shall  be  under  the  jurisdiction  of  the  county  court  of 
said  oounty.  who  shall  bo  governed  in  its  care  ancT" in- 
vestment by  the  same  rules  and  regulations  as  govern  i'ts 
actions  in  the  township  funds . " 

Then  to  the  same  effect  they  have  power  to  manage  the  several  town- 
ship funds  in  their  counties. 
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"SEC.  9248 — •MANAGEMENT  OF  SCHOOL  FUNDS.  The  County 
Courts,  respectively  shall  have  the  care  and  management 
of  " the  school  funds  of  the  several  townships  within 
their  respec tl ve  jurisdictions .v*3r " 

The  county  courts  have  power  to  require  additional  security. 

•SEC.  9253*»-  COUNTY  COURT  MAY  REQUIRE  ADDITIONAL 

SECURITY.  The  county  court  shall  have  power,  from 
time  to  time,  to  re out re  additional  security  to  be 
given  on  said  bond  when  they,  in  their  judgment, 
deem  It  neoessary  for  the  better  preservation  of  the 
fund.  ***" 

"SEC.  9254^-COUNTY  COURT  MAY  MAKE  ORDER  OF  SALE,  WHEN. 
Whenever  the  principal  and  interest,  or  any  parts 
thereof  secured  by  mortgage  containing  a power  to  sell, 
shall  become  due  and  payable,  the  eounty  court  may  make 
an  order  to  the  sheriff . reciting  the  debt  and  Interest 
to  be  received,  and  cocmtanding  him  to  levy  the  same, 
with  costs,  upon  the- property conveyed  by  said  mortgage, 
whioh  shall  ho  described  as  In  the  mortgage;  and  a copy 
of  such  order,  duly  certlf led.  having  delivered  to  the 
sheriff,  shall  have  the  effect  of  a fieri  facias  on  a 
judgment  of  foreclosure  by  the  Circuit  Court,  and  shall 
be  proceeded  with  accordingly." 

The  county  courts  have  power  to  sell,  but  should  make  order  first. 

"SEC.  9252— FOHM  OF  J20RTG  GS-NOTICE  OF  SALE-FEES,  HOW 

PAID.  Every  mortgage  taken  under  the  provisions  of  this 
chapter  shall  be  In  the  ordinary  form  of  a conveyance 
In  fee,  shall  recite  the  bond,  and  shall  contain  a con- 
dition that  if  default  shall  he  made  In  payment  of  principal 
or  interest,  or  any  part  thereof,  at  the  tine  when  they 
shall  severally  become  duo  and  payable,  according  to  the 
tenor  and  effect  of  the  bond  recited,  the  sheriff  of  the 
county  may,  upon  giving  twenty  days*  notice  of  the  time 
and  place  of  sale,  by  publication  in  some  newspaper  pub- 
lished in  the  county,  if  there  be  one  published  and  if  not, 
by  at  least  six  written  or  printed  handbills,  put  up  in 
different  public  places  In  the  county,  without  suit  on 
the  mortgage,  proceed  and  sell  the  mortgaged  premises  or 
any  part  thereof,  to  satisfy  the  principal  and  interest, 
and  make  an  absoluto  conveyance  thereof.  In  fee,  to  the 
purchaser.  ***" 

May  become  the  owners  when  and  how. 

"SEC.  9256 — AUTHORITY  TO  REPOSSESS  PROPERTY  BY  URCHASE. 

Whenever  any  property  heretofore  or  hereafter  conveyed 
In  trust  or  mortgage  to  secure  the  payment  of  a loan  of 
school  funds  shall  be  ordered  to  be  sold  under  the  pro- 
visions of  this  chapter,  or  by  virtue  or  any  power  in 
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such  conveyance  in  trust  or  Mortgage  contained, 
the  county  court  laving  the  care  and  management 
of  the  school  fund  or  funds  out  of  which  such  loan 
was  made,  may  in  its  discretion,  for  the  protection 
of  the  interest  of  the  schools,  become  thorough  its 
agent  thereto  duly  authorized,  a bidder  on  behalf  of 
its  county,  at  the  sale  of  such  property  as  aforesaid, 
and  may  purchase,  take,  hold  and  manage  for  said  county, 
to  the  use  of  the  township  out  of  the  school  fund  of 
wKicH"sSSF  loan*  was  made,  or  ~in~Tts  own  name  where  such 
loan  has  Teen  made  out  of  tFe  general  school  Tunds,  the 
property  it  "may  acquite  at  such  sale  aforesaid,  (The 
county  court  of  any  county  holding  property  acquired 
as  aforesaid  may  appoint  an  agent  to  ta  :e  charge  of, 
rent  out  or  lease  or  otherwise  manage  the  same,  under 
the  direction  o7~ aaid~"6ourt;  but  'as  soon  as  ^racTTcaFle, 
and  In  the  judgment"  of  said"  court  advantageous  to  the 
school  or  schools  interested  therein,  such  property 
snail  be  resold  in  such  manner  and  on  such  terms,  at 
public  or"  private  sale  as  said  court  may  deem  bestTor 
the  interest  of  said  scEobl  or  schools".  ■T" 


You  will  note: 


"The  statutes  provide  that  when  money  belonging  to  the 
school  fund  shall  be  loaned,  the  county  court  shall 
cause  the  same  to  be  secured  by  a mortgage  in  fee  on 
real  estate  situated  within  the  county,  ***and  of  the 
value  of  double  the  amount  of  the  loan,  and  also  with 
a bond  and  personal  security.  ***  No  authority  is 
anywhere  conferred  upon  the  county  courlV  to"  ai spense 
wl th  TKe  real  estate  security  required  to  be  taken. 

Lafayette  County  v.  Hiion,  69  Mo.  561. 

"The  county  courts  of  Missouri  are  creatures  solely  of 
statutory  orlgon  and  have  no  common  law  or  equitable 
jurisdiction. 


State  ex  rel  V.  Johnson,  138  Mo.  App.  306, 

l.e.  314. 


"In  rolation  to  these  funds  the  county  courts  are 
trustees.  They  have  no  authority  to  dispose  of  the 
principal  entrusted^  or  any  of  Its  inierost , other- 
wise them  i s prescribed  by  law.  There  is  no  df  ff'or- 
ence  in  this  respect  between  the  principal  and  intorest 
of  these  funds.  If  they  can  give  away  the  one  they 
can  give  away  the  other  ***  The  welfare  of  the  state 
is  concerned  in  the  education  (of  the  children.  She  has 
provided  and  is  providing  means  for  that  purpose,  not 
only  for  these  now  in  existence,  but  for  those  who  may 
come  after  them.  The  fund  as  has  been  said,  is  a 
permanent  one,  and  if  every  man,  woman,  and  child  in  a 
township  should  petTEl on  the  county  oourF  to  give  away 
that  v/h  1 ch  is  by  Taw  entrusted  to  it , for  the  education 
of  children.  It  should  without  hesitation  reject 
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Montgomery  County  v,  Auchley,  103  Mo,  492,  l.c.  503 
Veal  v.  County  Court,  15  Mo,  412,  l.c,  414 

We  are  therefore,  of  the  opinion  that  while  in  this  instance, 
it  might  seem  to  be  expedient  and  less  expensive  as  you  say,  to  the 
county  to  accept  a deed  instead  of  foreclosing  the  mortgage,  yet  It 

would  be  unwise,  (on  account  of  the  bad  precedent ) and  I think  un- 

constitutional and  without  authority  "of  law  to  do  otherwise  than  to 
foreclose  the  mortgage  as  provided  in  the  statutes  above  quoted. 

Under  no  circumstances,  can  the  County  Court  knock  off  any 

of  the  principal  or  interest  as  can  be  readily  seen  by  the  foregoing 

opinion. 


In  the  matter  of  disposing  of  the  property  after  the  county 
aocuires  it  by  foreclosing,  the  comparatively  new  section  of  9258 
will  govern  and  proscribe  their  duties  regarding  same. 

In  answer  to  your  second  question: 

"Is  the  County  Court  of  a Missouri  County  authorized 
to  exercise  its  discretion  and  accept  part  payment 
of  the  interest  and  extension  of  the  time,  etc." 

will  say  we  are  of  the  opinion  the  County  Court  can  exercise  its  dis- 
cretion and  take  such  payments  as  they  can  possible  get  on  the  interest 
and/or  principal  as  in  their  discretion  may  seem  for  the  best  good 
of  the  funds  either  township  or  county  If  absolutely  necessary  to  let 
them  run  awhile,  but  do  not  think  it  advisable  to  actually  extend 
the  time  of  payment  in  vTew  of  the  fact  that  the  personal^ socurfYTes 
might  be  thereby  released. 

Your  third  question  in  regard  to  the  event  that  the  foreclosure 
is  had  and  the  property  Is  bid  in  by  an  agent  appointed  according  to 
law,  in  what  name  should  the  county  take  title,  will  say  that  Section 

9248  states: 


"The  County  Court  a all  have  the  care  and 
management  of  ttie  school  funds  of  the 
several  townships" 

and  section  9254,  says: 

"When  delinquent  the  County  Court  to 
make  order  ***  to  sell." 

Section  9256  states: 

"The  county  court  has  the  care  and  management  of 
the  school  funds  or  funds  out  of  which  loans  may 
be  made  in  itB  discretion  " 

And  further  on  provides: 

"And  may  purchase,  take,  hold  and  manage  for  said 
county  to  the  use  of  the  township  out  of  the  school 
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fund  on  which  said  loan  was  made,  or  In  Its  own 
name  where  euoh  loan  has  been  made  ouT  of the 
general  school  fund. 

In  other  words,  if  it  is  a township  fund  that  has  been  loaned, 
it  seems  proper  to  make  the  deed  to  the  county  for  the  use  of  the 
township  to  which  the  same  belongs,  or  if  it  is  a county  fund,  then 
Just  to  the  county  for  the  use  of  the  fund  to  which  it  belongs* 


Yours  Tory  truly. 


GEORG..’  B.  STROTHER, 

APPROVED:  Assistant  Attorney  Gen oral 


"Attorney  General 


GBS : AH 


IN  Kg: 

Right  of  sheriff  to  practice  law. 


torch  C 4th, 13"* 


Mr,  Mat  B.  Rieger, 

Prosecuting  Attorney, 

Auwir  County, 

Kirksviile,  Missouri, 

Dear  Sir:- 

I have  your  letter  of  March  i£nd,193?  requesting  an  opinion  upon 
the  ioliowing  facts: 

”1  -sould  appreciate  official,  opinion  froia  your  office 
as  to  whether  a duly  licensed  and  practicing  attorney  at 
law  who  has  been  elected  Sheriff  of  a Missouri  County 
is  privileged  to  continue  his  practice  of  la*,  ana  if 
so  the  extent  to  which  he  would  be  disqualified  as 
sheriff  when  he  is  of  counsel  in  a jury  case,® 

The  sheriff  is  an  officer  of  the  courts  within  ills  county,  and  should 
at  all  times  be  free  of  interest  and  prejudice  in  discharging  the 
official  business  of  any  court.  The  position  of  the  sheriff  is  so 
powerful  that  the  framers  of  the  Constitution  prohibited  him  from 
succeeding  himself,  Article  IX,  section  10.  It  was  the  intent 
of  the  lawmakers  that  the  sheriff  should  have  no  interest  in  any 
litigation  in  tb*  courts  within  his  county.  Di to salification  of  the 
sheriff  for  either  interest  or  prejudice  is  made  easy  by  law,  11:206, 
1845,  R.  8.  Mo.  1339. 

It  is  the  duty  of  the  sheriff  to  attend  eacn  court  held  in  his  county, 
1870  R.  3.  &o.  1939,  and  for  such  services  he  is  allowed  certain 
fees,  11789,  R.  S.  So*  1339.  This  duty  cf  the  sheriff  to  attend  and 
remain  in  attendance  upon  the  courts  of  his  county  exceut  in  case  of 
illness  and  absence  on  account  of  official  duties,  is  mrnd  r.ory,  -nd 
the  failure  to  do  so  is  neglect  of  duty  for  vhicn  the  sheriff  may  be 
removed.  State  v.  Yager  350  Me.  588.  In  some  instances  the  sheriff 
selects  the  jurors,  8775  R.  £.  Mo.  1929. 

Vdaenever  the  sheriff  is  interested  in  any  suit  it  is  made  the  duty  of 
the  coroner  to  serve  and  execute  all  writs  und  precepts  out  of  the 
sheriff* s office,  11524,  R.  8.  Mo.  19£S. 

In  construing  this  statute  disqualifying  the  sheriff  for  interest, 
the  Kansas  City  Court  of  Appeals  in  State  ex  rel.  v.  Duncan  195  Mo. 

Ap.  541,  l.c.  553,  held  that  the  ministerial  act  of  serving  process 
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could  not  be  performed  by  the  shdrtff  In  here  a ted  in  the  litigation, 
and  said: 

"Our  Statute,  section  11218  R.  S,  1909  provides  that 
v/hen  the  sheriff,  whose  duty  it  is  to  serve  process 
Is  a party  or  is  interested  in  the  suit,  related  to 
or  prejudiced  against  any  party  or  is  in  any  way  dis- 
qualified, the  coroner  shall  serve  and  execute  all 
writ  <*nd  processes  ano  perform  ell  the  duties  of  the 
sheriff,  io  that  even  In  the  case  of  an  ordinary 
civil  action,  involving  no  more  than  a mere  civil  lia- 
bility for  a limited  sura  of  money,  and  where  the  regular 
process  server  is  an  official  under  heavy  bond  for  the 
faithful  performance  of  his  duties,  still  the  statute 

ia  p: : i i,  hi  m i,n  ,.ct  XU  thr  case  where  hi=  1 a 

plaintiff  or  is  interested  In  fcha  aatCflae  Jlf  Ihfi  aiii* 

And  the  same  is  true  at  common  law.  According  to 
Black  stone,  it  is  tlie  duty  of  the  sheriff  to  execute 
all  process  issuing  from  the  Xing’s  court  of  justice, 
and  that  fwhen  just  exception  can  be  taken  to  the 
sheriff  for  suspicion  of  partiality  (as  that  lie  is 
interested  in  the  suit,  or  of  kindred  to  either  plain- 
tiff or  defendant),  the  process  must  then  be  awarded 
to  the  coroner  instead  of  the  sheriff f.M 

Among  other  things,  it  is  nsdd  the  duty  of  the  sheriff  to  serve  ex- 
ecutions and  collect  money  thereon,  all  of  which  money  shall  be  paid 

to  the  plaintiff  or-  his  order  or  his  attorney  of  record.  11519  R.  S. 
1929.  ihe  intent  of  fcha  lawmakers  to  be  gathered  from  this  statute 
is  that  the  sheriff  and  the  attorney  for  the  person  entitled  to  the 
money  should  be  separate  and  distinct  individuals,  and  thi  fe  the  office 
of  sheriff  -?nd  attorney  of  record  should  not  be  jointly  occupied  by 
one  person.  It  therefore  appears  that  the  sheriff  would  be  interested 
within  the  meaning  of  the  statute  whenever  he  holds  himself  out  as 
attorney  to  engage  in  any  particular  class  of  litigation.  If  the 
sheriff  is  to  engage  in  the  practice  of  lar  in  divorce  cases  exclusively 

he  is  thereby  interested  in  all  divorce  cases  filed  or  tried  in  hie 

county,  and  is  therefore  disqualified  from  performing  cry  of  the 
duties  of  sheriff  in  that  particular  class  of  cases.  It  goes  ithout 
argument  that  the  sheriff  is  disqualified  from  defendin'?  defencants 
in  criminal  cases,  yet  by  the  same  law  it  is  made  the  duty  of  tie 
sheriff  to  serve  all  process  and  writs  in  both  criminal  and  civil 
cases.  The  practice  of  lav,*  the.  ef ore,  either  direct  or  indirectly, 
by  the  sheriff  in  any  particular  class  of  cases,  at  once  disqualifies 
him  from  acting  as  sheriff  in  th.tt  particular  class  of  csscs. 

It  Is  the  further  opinion  of  this  office  that  the  practice  cf  law  by 
the  sheriff  within  his  counvy  is  contrary  to  public  policy.  In  advancing 
this  opinion,  we  are  not  unmindful  of  the  fact  that  the  term  public 
policy  has  no  fixed  meaning,  but  should  be  applied  to  each  particular 
set  of  facts,  and  the  reason  for  this  is  pointed  out  in  Lipscomb 
v.  Adams  193  Mo.  530,  l.c.  542,  in  the  following  language! 


Mr.  Mat.  B.  Rieger 
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March  £4th,19SS 


■So  .limit  the  term  * public  policy1  within  the 
bounds  of  a fixed  definition  rcuii  oe  to  render 
evasion  of  the  law  in  that  respect  a matter  of 
easy  invention. " 

In  T&ilmun  v.  Woodworth,  S Johns.  ?£5,  the  court  of  New  fork  condemned 
the  practice  ot  a public  officer  serving  processes  in  the  following 

language: 

■The  practice  of  a constable  rho  acts  as  such 
officer  in  the  cause, to  appear  also  as  attorney 
fer  either  pgrty,  is  certainly  not  to  be  approved 
of,  since  it  may  lead  to  great  abuse.1 

It  is  further  the  opinion  of  this  office  that  a Missouri  sheriff  in 
his  county,  cannot  directly  or  indiiectly  engage  in  the  practice  of 
law  without  disqualifying  himself  as  sheriff,  for  the  reason  (l)  that 
such  practice  would  be  in  conflict  with  official  duty  and  (e)  is 
contrary  to  public  policy* 

Respectfully  submitted. 


FIuUSIiLIlf  £•  iViAOidS 
Assistant  Attorney  Aecerel 


A?  j ROVED: 


FER /ail 


K0V  McJtlTlfjiK 
at*  erne y General 


Srtui-'  OF  NON—  I ATOXIC  AT  IHO  B • KR  for  consumption  on  premises  and 
sale  for  consumption  off  of  premises  by  holders  of  the  two  cla^ 
r*  retail  permits  — WtfE'N  ILL  GAL. 


1/ 


’ey  fe,  1933, 


non.  L,#  D,  lice 
Prosecuting  Attorney 
tJewton  Bounty 
ft  eo  e ho , *is  so'  >r  1 

ear  ;>ir: 


An 


Your  loiter  reai..  s as  follows : 

"(1)  is  the  holder  of  « permit  & How  In,;  persons  to 
sell  non-in tox ice t Jng  b' er  for  consumption  on  the 
premises  allowed  to  sell  rnder  that  permit  In  the 
original  package  as  defined  In  the  set? 

(SJ  Can  holde. s of  permits  allowing  them  to  sell 
in  the  original  package  as  .efined  in  section 
13t59sl£  nut  three  or  six  bottels  of  beer  in  a 
sack  and  sell  them  as  original  package,  or  must  it 
bo  the  original  package  as  delivered  to  such  permit 
holder  from  the  Jobber  or  nanufseturor? 

1 have  been  told  here  that  your  office  has  given  an 
opinion  in  which  yon  have  held  that  a holder  of  a 
permit  allowing  the  sale  of  lion- in  toxica  tin.  beer  on 
the  premises  is  allowed  to  out  three  Kittles  in  a 
sack  and  seal  it  in  some  way  and  deliver  it  to  a 
customer  to  be  taken  away  as  an  original  package,  I 
had  been  holding  contrary  to  thet,  and  I would  like 
to  be  straightened  out  on  the  proposition . y con- 
struotion  hi  s been  thf’t  it  must  be  in  the  original 
package  as  delivered  to  the  holder  of  the  permit,  as 
defined  in  the  above  section." 


holder  of  permit  to  sell  non- intoxicating;  beer  for 
consumption  on  premises  in  my  opinion  caret  sell  non- intoxi- 
cating beer  in  original  package  as  defined  in  the  act  where 
same  is  to  be  reooveu  i'rom  the  premises  and  be  consumed. 


ion.  0.  U.  Blew 


’«y  S,  1933 


iolder  of*  ft  i r*oc«r  * e or  other  nerchent’a  ’‘er  nl  t to 
re  1 In  the  original  package  for  concoction  off  the  premises 
cannot  legally.  In  ny  opinion,  out  three  or  ft  lx  bottles  of 
heap  In  a SKck  an<J  sell  came  bs  original  package.  l construe 
the  tern  'original  package*  to  mean  Juet  whet  the  statute 
says  it  Is. 


Very  respectfully  yours , 


C.  CROW'. 


Am  OVKDi 

ft  W Ifo’/f  v’T’TT-  IC 

Attorn®^-  eneral. 


• Ct  : li 


SCLOOLS  AND  SCHOOL  DISTRICTS:  Issuing  of  warrants  by  a school 
v<'  director. 


Hon.  Hat  B.  Rieger, 
Proseouting  Attorney, 
Adair  County, 

Kirks vi lie , Missouri. 


July  26,  1933. 


FILED 

/~f  /~1 


Dear  Ur.  Rieger: 


In  your  letter  of  July  6 addressed  to  General  McKit trick 
you  request  an  opinion  in  regard  to  a school  director  issuing 
a warrant  without  proper  authority.  Tour  letter  Is  herewith 
quoted  below: 


”1  would  appreciate  an  official  opinion 
from  your  department  on  the  question: 

Can  a rural  school  district  recover  fro* 
a member  of  the  board  of  directors  money 
paid  out  of  the  school  district* a funds 
upon  the  warrant  of  said  director  when  no 
meeting  of  the  board  of  directors  has  been 
had  and  no  minutes  of  any  meeting  were  made 
or  kept  as  provided  by  Sec.  9205  R.S-  Ho. 

1929,  the  warrant  being  issued  by  the  clerk 
at  the  request  of  one  member  of  the  board, 
and  thereafter  cashed.  The  school  district 
never  receiving  anything  of  value  for  the 
money  so  expended. 

And  too,  whether  such  suit  can  be  brought 
by  a resident  taxpaying  citizen  of  the 
school  district  to  the  use  of  the  di strict 
in  the  event  the  board  of  directors  of  said 
district  neglact  or  refuse  to  file  such 
suit." 

It  is  noted  that  you  state  in  your  letter  above  "and  no 
minutes  of  any  meeting  were  kept  as  provided  by  Sec.  9205,  R.S. 
of  Mo.  1929 This  section  deals  with  the  care  of  property,  pur- 
chase of  materials,  etc.  We  quote  below  a portion  of  the  statute 


Hon.  Nat  6.  Rieger 
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which  you  evidently  think  pertinent: 

"The  board  of  dlreetors  or  board  of 
education  shall  have  the  care  and  keeping 
of  all  property  belonging  to  the  district, 
and  shall  provide  the  necessary  globes, 
maps,  charts,  apparatus,  supplementary 
books,  and  other  material  for  the  use  of 
the  school.  The  board  shall  keep  the 
schoolhouses  and  other  buildings  in  good 
repair,  the  grounds  belonging  thereto  In 
good  condition,  and  shall  provide  fuel, 
heating  apparatus,  and  other  material 
and  appliances  necessary  for  the  proper 
heating,  lighting,  ventilation  and  sani- 
tation of  the  schoolhouses;  shall  have 
the  floors  swept  and  the  fires  made  at 
the  expense  of  the  district,  and  cause  an 
accurate  account  of  the  expense  thereof 
to  be  kept  and  a report  of  the  same  to  be 
made  at  the  next  annual  meeting  ***** 

It  is  the  opinion  of  this  department  that  no  minutes  were 
required  under  this  section,  but  only  that "the  clerk  shall  render 
an  accurate  account  of  all  such  expenditures  st  the  next  annual 
meeting".  The  minutes  regarding  the  substance  contained  in  your 
letter  would  evidently  be  covered  by  Sec.  9289  R.S*  of  Mo.  1929, 
which  Is  as  follows: 

"The  dlreetors  shall  meet  within  four  days 
after  the  annual  meeting,  at  some  plaee 
within  the  district,  and  organize  by  elect- 
ing one  of  their  number  president;  and  the 
board  shall,  on  or  before  the  fifteenth 
day  of  July,  seleet  a clerk,  who  shall 
enter  upon  his  duties  on  the  fifteenth  day 
of  July,  but  no  compensation  shall  be 
allowed  such  clerk  until  all  reports  required 
by  law  and  by  the  board  have  been  duly  made 
and  filed.  A majority  of  the  board  shall 
constitute  a quorum  for  the  transaction  of 
business:  provided,  each  member  shall  have 
due  notice  of  the  time,  piece  and  purpose 
of  such  meeting;  and  in  ease  of  the  absence 
of  the  clerk,  one  of  the  dlreetors  may  act 
temporarily  In  his  plaee.  The  clerk  shall 
keep  a correct  record  of  the  proceedings 
of  alT  t he  meetings  of  the  board.  No  member 
of  t'he  board  shall  receive  anv  compensation 
for  performing  the  duties  or  a director." 


Eon.  Nat  B.  Rieger 


July  88,  1933 


Tou  state  that  the  warrant  in  question  was  issued  by 
the  clerk  at  the  request  of  one  member  of  the  board.  See.  9311, 

R.S.  of  Mo.  1989  provides  for  the  maimer  in  which  warrants  nay 
be  drawn,  and  is  as  follows: 

''Upon  the  order  of  the  board  of  direet* 
ors,  it  shall  be  the  duty  of  the  district 
clerk  to  draw  warrants  on  the  county 
treasurer  in  favor  of  any  party  to  whom 
the  district  has  become  legally  Indebted, 
either  for  services  as  teacher,  for  material 
purchased  for  the  use  of  the  school,  or 
material  or  labor  in  the  ereotlon  of  a 
sohoolhouse  for  said  district— the  said 
warrant  to  be  paid  out  of  any  moneys  in 
the  appropriate  funds  in  the  hands  of  the 
said  treasurer  and  belonging  to  the  district.***" 

Sec.  9318  R.S.  of  Mo.  1989  states  that  "the  warrant  thus 
drawn  shall  be  in  the  following  form  and  shall  be  signed  by  the 
president  of  the  board  and  countersigned  by  the  district  elerk  ***" 

Due  to  the  fact  that  the  warrant  waa  cashed,  which  must 
have  been  In  regular  form,  although  you  have  not  stated;  and  the 
director  in  question  must  have  been  the  president  of  the  board; 
you  further  state  the  school  district  never  received  anything  of 
value  for  the  money  so  expended;  we  are  unable  to  determine  from 
this  statement  as  to  whether  or  not  the  board  member  by  his  actions 
misappropriated  the  funds  in  question,  whether  he  connived  with 
the  payee  of  the  cheek  to  defraud  the  school  district;  or  whether 
the  warrant  was  Issued  on  the  theory  that  It  was  a valid  indebted- 
ness had  the  warrant  been  legally  issued  but  in  reality  the  dlatriet 
received  no  benefit  from  the  money  expended.  We  are  Inclined  to 
believe  that  the  latter  la  the  construction  which  ws  should  place 
on  that  portion  of  your  letter. 

Assuming  then  that  the  director  gave  the  warrant  for  a 
valid  indobtedness,  is  the  warrant  a valid  one?  In  the  case  of 
School  District  No.  3,  Township  28,  etc..  Plaintiff  In  Error,  vs. 
E.C.  Smalley,  et  ml,  Defendants  in  Error,  58  Mo.  App.  659,  the 
ease  being  short,  it  Is  quoted  in  full: 

"This  is  an  action  by  a school  district  to 
re cover  from  one  of  its  directors  and  the 
clerk  of  the  school  board  the  amounts  of 
certain  school  warrants,  which  had  been 
Issued  and  paid  by  the  county  treasurer  out 
of  funds  belonging  to  the  district.  The 
grounds  of  recovery  relied  on  are  that  the 
warrants  were  not  issued  at  regular  meetings 
of  the  board,  and  that  there  was  no  record 
kept  of  the  aetlon  of  the  board  authorizing 
their  issuance. 
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The  eyldenee  introduced  end  relied  on  by 
the  plaintiff  was  to  the  effect  that  some 
of  the  warrants  were  ordered  to  be  issued 
by  two  members  of  the  school  board  at 
meetings  called  without  notice  to  the  other 
member,  and  that  no  record  was  kept  of  the 
proceedings  at  any  of  the  meetings  at  which 
the  warrants  were  authorized  to  be  issued. 

On  the  other  side  the  evidence  tended  to 
show  that  all  meetings  of  the  school  hoard 
were  held  aftsr  due  not lee  to  each  member, 
and  that  the  warrants  in  controversy  were 
issued  in  good  faith  in  payment  of  valid 
obligations  against  the  school  district. 

There  'ms  a Judgment  for  the  defendants, 
and  the  plaintiff  has  brought  the  case  here 
by  writ  of  drror. 

The  discussion  of  the  plaintiff's  assign- 
ments of  error  would  be  a useless  task,  for 
the  reason  that  under  no  possible  theory 
of  the  evidence  is  the  plaintiff  entitled  to 
a judgment.  The  contention  ia  that  tha 
defendants  are  personally  liable,  merely  from 
the  fact  that  the  clerk  of  the  district  failed 
to  keep  a record  or  the  meetings  of  the  school 
board  at  which  the  warrants  were  ordered  to 
be  issued;  or,  If  such  meetings  were  held 
without  notice  to  all  members  of  the  board, 
then  the  defendants  must  be  held  on  that 
ground.  This  is  a doctrine  too  harsh  for  any 
court  of  justice  to  enforce.  If  these  facte 
had  been  supplemented  by  evidence  tending 
to  prove  a misappropriation  of  the  money  of 
the  district,  it  would  have  authorized  a 
recovery.  But  the  plaintiff's  evidence  fails 
to  disclose  this.  On  the  contrary,  the  evidence 
for  the  defense  is  that  all  the  warrants  were 
Issued  in  payment  of  demands  for  which  the 
school  district  was  legally  liable.  The  case 
of  Knox  County  v.  Hunolt,  110  Ho.  67,  is  no 
authority  against  our  views,  but  on  the  contrary 
supports  them.  There  the  eounty  judges  knowingly 
and  willfully  misappropriated  the  county  stfiool 
funds  by  applying  them  to  the  payment  of  ordinary 
demands  against  the  county.  This  was  in  direct 
violation  of  the  statute  governing  the  subject, 
and  also  against  the  express  inhibition  of  the 
constitution  of  the  state.  The  court  held  such 
action  to  be  malfeasance  in  office,  for  the 
consequences  of  which  the  judges  were  personally 
liable.  But,  in  the  case  before  us,  there  is 
no  pretense  that  the  money  belonging  to  the 


Hon.  Nat  H.  Rieger 


5- 


July  28,  1933 


% 


dlatrlet  was  misapplied,  the  contention 
being  merely  that  there  was  irregularity 
in  the  manner  in  which  the  money  was 
withdrawn. 

The  authorities  cited  and  relied  on  by  the 
plaintiff  would  be  pertinent,  if  the  plain- 
tiff was  defending  an  action  on  the  warrants 
themselves*  In  such  a ease  the  holder 
would  be  compelled  to  show  that  they  were 
Issued  by  order  of  a majority  of  the  board 
of  directors  (R*S.  1889,  Sec.  7990),  which 
could  only  be  shown  by  the  record  evidence 
which  the  statute  require^  to  be  kept. 

(R.3.  1889,  See.  8012). 

Vith  the  concurrence  of  the  other  judges 
the  judgment  of  the  circuit  court  will  be 
affirmed.  It  is  so  ordered." 

This  case  is  further  cited  and  upheld  In  the  Consolidated 
School  District  No.  6 of  Jackson  County  v.  Shawhan,  et  al,  273  S.W. , 
l.e.  185. 

From  the  foregoing  authorities,  it  will  be  noted  that  if 
this  department  has  assumed  the  oorreot  facte,  the  director  would 
not  be  personally  liable  for  having  issued  a warrant,  the  general 
rule  being  that  school  officers  in  the  absence  of  fraud,  false 
representation  or  corrupt  motives,  are  not  personally  liable. 

Since  it  Is  the  opinion  of  this  department  that  the  dir- 
ector is  not  personally  liable  and  no  action  can  be  brought,  the 
second  paragraph  of  your  latter  as  to  whether  or  not  a resident 
taxpayer  can  bring  suit  in  the  event  the  directors  refuse  is  not 
being  answered  at  this  time. 

If  this  department  Is  incorrect  In  its  assumption  of  the 
facts,  we  would  welcome  another  letter  from  you. 


Respectfully  submitted. 


GLLIVKR  W.  NOLEN, 
Assistant  Attorney  General 


APPROVED: 


* ACT 


nvi  m wxkJL  x x luvdi 

Attorney  General 


KE POT ISM: — Whil3  appointments  prohibited  by  Section  13  of  Article  XIV 
are  illegal)  members  of  tne  board  voting  for  related  teach- 
/ er,  until  they  resign  or  have  been  removed,  may  function 

ae  directors  and  their  actions  bind  the  district;  board 
may  not  date  contract  back  so  as  to  reward  teacher  for 
services  performed  under  illegal  contract  voted  by  rela- 
ted directors. 


Mr.  Mat  3.  Rieger, 
Prosecuting  Attorney, 
Kirkavllle,  Missouri. 


Dear  Sir: 


3e  are  acknowledging  receipt  of  your  letter  in  which  you 
inquire  as  follows: 


•Tour  opinion  on  the  above  subject  issued  under  date 
of  August  23,  1933,  was  by  the  County  Superintendent 
of  Schools  sent  to  each  school  board  member  in  the 
County  and  under  it  a question  has  arisen  which  the 
members  of  the  board  insist  be  certified  to  you. 


In  a si*  member  board  early  after  it  was  organised 
a teacher  was  elected  that  was  related  within  the 
prohibited  degree  to  three  members  of  the  board. 
Thereafter  the  board  proceeded  to  elect  other  teach- 
ers. After  the  receipt  of  your  opinion  the  three 
offending  directors  resigned  and  new  members  were 
pp  ointed  and  the  board  reorganised.  By  the  time 
the  new  board  was  organised  the  school  had  been 
oonducted  one  month. 

The  new  board,  in  view  of  your  holding  that  the  mem- 
bers of  a school  board  are  personally  liable  for 
moneys  improperly  paid  to  school  teachers,  are  re- 
fusing to  pay  the  teachers  elected  after  the  election 
of  the  related  teacher,  on  the  ground  that  if  the 
board  members  voting  for  their  relative  did  thereby 
forfeit  their  office  that  thereafter  there  was  not 
a sufficient  board  to  elect  teachers  and  that  after 
the  illegal  election  of  a related  teacher  the  remain^ 
ing  acts  of  the  offending  directors  were  void. 

The  new  board  have  re-elected  the  teacher  that  was 
related  to  the  board  members.  She  has  taught  one 
month.  The  board  desire  to  pay  her  for  the  services 
rendered  and  to  date  bask  her  contract  hut  do  not 
want  to  become  personally  liable  therefor.  Would 
the  new  board  be  so  privileged?" 


You  state  that  there  were  si*  members  on  your  board  and  that 
three  of  them  were  related  within  the  prohibited  degree  to  a teacher 
which  was  elected.  These  related  members  of  the  board  afterwards 
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resigned  and  the  remaining  three  directors  appointed  new  members 
to  take  their  places.  before  their  resignation  they  participated 
In  the  election  of  other  teacher.  The  related  teacher  was  after* 
wards  re-elected  by  the  non- related  board.  You  Inquire  first, 
whether  the  election,  by  the  original  board,  of  the  unrelated 
teacher  made  their  election  Illegal,  and  second,  Aether  the 
related  teacher  who  was  re-elected  by  the  unrelated  board  one 
month  later,  can  be  paid  for  the  services  rendered  while  she 
served  under  the  contract  made  by  the  related  directors. 

Section  13  of  Article  XIV  of  the  Constitution  of  Missouri 
provides  as  follows* 

"Any  public  officer  or  employe  of  this  State  or  of 
any  political  subdivision  thereof  who  shall,  by  virtue 
of  said  office  or  employment,  have  the  right  to  name 
or  appoint  any  person  to  render  service  to  the  State 
or  to  any  political  subdivision  thereof,  and  who  shall 
name  or  appoint  to  such  service  any  relative  wl thin  the 
fourth  degree,  either  by  consanguinity  or  affinity, shall 
thereby  forfeit  his  or  her  office  or  employment.* 

Under  the  above  provision  of  the  Constitution,  a director 
who  votes  for  the  election  of  a relative  within  the  fourth  degree, 
either  by  consanguinity  or  affinity,  shall  forfeit  his  office* 

Under  that  section  of  the  Constitution,  when  the  director  has 
committed  the  prohibited  act,  he  Is  subject  to  be  removed  in  a 
proper  legal  proceedings  brought  for  that  purpose.  He  Is  entitled 
to  his  day  In  court  and  a hearing  before  a court  of  competent 
jurisdiction  as  to  Aether  or  not  he  has,  as  a matter  of  fact, 
committed  acts  which  would  cause  him  to  forfeit  his  office.  At 
such  hearing  he  might  show  that  the  teacher  for  whom  he  voted  was 
not  related  within  the  prohibited  degree.  In  other  wards,  he  has 
the  rigjit  to  hold  office  until  he  has  been  convicted  of  violating 
Section  13  of  Article  XIV.  The  mere  fact  that  he  ml  ht  have 
committed  an  act  which  would  be  cause  for  the  forfeiture  of  his 
office  does  not  mean  that  the  committing  of  the  act  In  itself 
automatically  removes  him  from  the  board.  It  is  always  a ques- 
tion of  fact  as  to  whether  or  not  such  act  has  been  committed 
and  such  accused  director  is  entitled  to  a hearing  on  such  ques- 
tion. Even  though  the  director  might  have  voted  for  a related 
teacher,  he  is  still  a seM>er  of  that  board  until  such  time  as  he 
resigns  or  Is  removed  therefrom. 

(1).  In  answer  to  your  first  Inquiry,  therefore.  It  Is  our 
opinion  that  even  though  three  of  the  members  of  the  original  board 
were  related  to  a teacher  which  they  elected,  such  action  on  their 
pert  made  them  liable  for  forfeiture  of  office,  but  that  the  act 
in  Itself  did  not  automatically  remove  them  so  as  to  make  their 
subsequent  acts  illegal.  We  are  of  the  opinion  that  even  though 
they  had  voted  previously  for  the  related  teacher,  that  when  they 
afterwards  voted  for  the  election  of  non- re la ted  teachers,  that 
thoss  non-re la ted  teachers  were  legally  elected  and  are  entitled  to 
be  paid  for  the  services  which  they  perform.  At  the  time  of  the 
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election  of  these  non- related  teachers , the  three  members  of  the 
board  had  not  resigned  and  had  not  been  removed.  Their  actions, 
therefore,  as  members  of  the  board  would  bind  the  district  on 
their  contracts  with  the  teachers. 

(3).  In  answer  to  your  second  inquiry,  we  are  of  the 
opinion  that  the  contract  of  the  related  teacher,  which  was  entered 
into  by  the  original  board,  was  wold  because  three  members  of  the 
original  board  were  related  to  the  teacher.  The  contract  being 
▼old,  she  would  not  be  entitled  to  be  paid  for  her  services  during 
such  period  of  time,  as  she  taught  under  the  original  contract. 
After  the  resignation  of  the  three  related  members  from  the  board, 
three  new  members  were  appointed  which  completed  the  organization 
of  the  board.  This  second  board  was  legally  constituted  and  they 
entered  into  a new  contract  with  the  teacher  who  was  related  to 
the  three  members  of  the  original  board.  This  contract  became 
legal  and  enforceable  from  the  date  of  its  execution.  You  would 
have  no  authority  to  date  this  contract  back  to  cover  the  months1 
service  which  she  performed  under  the  illegal  contract.  If  such 
could  be  done,  then  the  effect  would  be  that  so  far  as  she  is 
concerned,  the  first  contract  was  not  illegal  and"Wforceable. 

If  the  new  board  did  date  the  present  contract  back,  such  action 
on  their  part  would  breathe  new  life  into  the  old  contract  for 
all  intents  and  purposes,  and  one  of  the  evils  sought  to  be 
corrected  Dy  this  amendment  would  not  be  eliminated.  We  are  of 
the  opinion,  therefore,  that  the  new  board  has  no  right  to  date 
back  the  new  contract  to  cover  the  period  of  time  during  which 
the  teacher  taught  under  the  illegal  contract. 


Very  truly  yours, 


Assistant  Attorney  General. 


APPROVED : 


Attorney  General. 
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• County  clerk  making  up  tax  books  and 
using  ditto  marks  to  designate  town- 
ships and  ranges  allowed  to  charge  for 
same  at  rate  of  ten  cents  per  hundred 
words  and  figures* 


2.  County  clerk  not  allowed  to  charge 

for  writing  the  minutes  of  the  County 
Couft  Record  from  which  the  record 
of  the  court  is  written. 


FILED 


October  21st,  1933. 


Mr.  Homer  Rinehart, 

Prosecuting  Attorney, 

West  Plains,  Missouri* 

Dear  Mr,  Rinehart 

We  have  received  your  letter  of  September  14,  1933,  in 
which  was  contained  a request  for  an  opinion  as  follows: 

"I  desire  an  opinion  from  your  office  in  reference 
to  the  fees  allowed  a County  Clerk  on  the  following  items: 

"1st.  Is  a County  Clerk  in  making  up  tax  books  for 
the  use  of  County  Collector  where  she  uses  ditto  marks 
to  designate  townships  and  ranges,  etc.,  allowed  to  charge 
for  ditto  marks  at  the  rate  of  ten  cents  per  hundred  words 
and  figures? 

"2nd.  Is  a County  Clerk  allowed  to  make  any  charge 
for  writing  the  minutes  of  the  County  Court  Record,  from 
which  the  record  of  the  court  is  written,  if  so  how  much?" 


I. 

As  to  the  first  question  propounded  in  the  above  letter 
it  is  the  opinion  of  this  office  that  a ctaunty  clerk  may  charge  for 
ditto  marks  used  in  making  up  tax  books  at  the  rate  prescribed  by  the 
statute* 

Senate  Bill  50,  Laws  1933,  pages 421  and  422,  repealing 
and  reenacting  sections  9876  and  9877,  Revised  Statutes  of  Missouri, 
1929,  provides  on  page  422,  Laws  1933,  in  part  as  follows: 

"The  clerks  of  the  county  courts  shall  receive 
ten  cents  per  hundred  words  and  figures  for  all  words 
and  figures  extended  by  him  in  making  out  the  tax  books, 
one  half  thereof  to  be  paid  by  the  state  and  other  half 
by  the  counties  respectively,  etc." 


— #2  Ur.  Homer  Hi ne hart 


October  21 , 1933 


The  above  section  as  reenacted  Is  mode  a part  of  Article 
7,  Chapter  59,  Revised  Statutes  of  Missouri,  1929,  sad  Chapter 
being  entitled  "Taxation  and  Revenue".  With  this  in  mind,  we  now 
consider  section  9978,  Article  11,  Chapter  59,  R.  S,  Missouri,  1929, 
whioh  provides  as  follows: 


"Sec.  9978.  ABBREVIATIONS,  WHEN  ALLOWED.—  In  all 
advertisements,  notices,  lists,  reoords,  certificates, 
deeds  or  other  papers,  required  to  be  made  by  or  uifl  er 
nny  of  the  provisions  of  this  chapter,  it  shall  be  lawful 
to  use  letters,  figures  and  characters,  as  follows: 

Letters  may  be  used  to  denote  township,  range,  boundaries, 
parts  of  section,  parts  of  lots  or  blocks,  or  other  sub- 
divisions of  real  estate,  In  the  following  manner:  T for 
township,  R for  range,  L for  lot,  B for  blook,  N for  north, 

£ for  east,  S for  south  and  W for  west,  or  any  combination 
or  combinations  of  the  four  last  mentioned  letters  to  denote 
parts  of  sections,  lots,  blocks  or  other  subdivisions  of 
real  property.  Figures  may  be  used  as  may  be  requisite  to 
state  any  number  required,  whether  It  be  of  township,  range, 
survey,  section,  block,  lot  or  part  thereof,  acres  or 
fractions  thereof,  date  of  any  kind,  amount  of  taxes,  interest 
or  costs,  or  any  other  matter  or  thing  which  may  be  stated 
or  given  in  figures.  Characters,  such  es  or  the  words 

*dof.  or  Mltto*.  or  'bmiV may  bemused  to~~dehbte  continuation 
of  township,  range,  years,  tai  due  or^other  dates,  and  when 
either  shall  be  so  used,  shall  be  deemed  and  held  to  denote 
the  same  as  shall  stand  next  above  in  the  column  in  which  any 
such  character  or  Irord  shall  be  so  placed;  any  and  all  des- 
criptions of  real  estate  ,ade  under  the  provisions  of  this 
chapter  by  the  use  of  letters,  figures  and  characters,  as 
provided  in  this  section,  when  so  made  that  the  land  or  lot 
may  be  identified  and  located,  shall  be  deeded  and  held  t_o 
be  «ood.  valid  and  complete,  as  though  the  same  had  been 
written  out  in  full.  Dates  of  valuation  and  taxation,  taxes, 
Interest,  costs,  acres,  blocks  or  lots,  or  any  fractions 
thereof,  or  any  other  number  or  amount,  when  stated  in  figures, 
letters  or  characters,  as  herein  provided,  shall  be  deemed  and 
held  to  be  fully  and  fairly  stated,  as  though  the  same  had  been 
written  out  in  full." 


Since  both  of  the  above  quoted  sections  are  part  of  the 
same  chapter,  that  is.  Chapter  59,  the  latter  by  its  wording  must 
be  taken  to  refer  to  the  former.  The  use  of  ditto  marks  is  to  be 
given  the  seme  effect  as  though  the  matter  had  been  written  out  in 
full  and  since  the  legislature  did  not  qualify  this  provision,  it 
must  be  taken  to  be  true  for  all  purposes,  including  the  counting 
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of  ditto  marks  as  words  or  figures  for  the  purpose  of  measuring  the 
amount  of  the  fees  of  the  county  clerk.  The  clerk  if  he  or  she  so 
chose  could  write  all  words  and  figures  out  in  full  and  the  mere 
faot  that  ditto  marks  are  used  thereby  saving  the  time  of  both  clerk 
and  county,  should  not  penalize  the  user  thereof  by  a commensurate 
reduction  of  fees. 

The  courts  of  Missouri  have  never  passed  on  this  Identical 
question  but  have  often  upheld  the  use  of  well  understood  and  common 
abbreviations  in  the  making  up  of  tax  books  and  assessment  rolls. 

See  State  ex  rel  Wyatt  vs.  Valle,  122  i»io.  33.  l.c.  J£.  This,  however, 
is  beside  the  point  as  we  feel  our  opinion  In  this  matter  to  he 
clearly  supported  both  by  statute  and  good  conscience. 


II. 

As  to  the  second  question  contained  in  your  letter  quoted 
above,  it  is  the  opinion  of  this  office  that  the  county  clerk  Is 
not  entitled  to  make  any  charge  for  writing  the  minutes  of  the  County 
Court  Record  from  which  the  record  of  the  court  is  written. 

Section  11761,  Revised  Statutes  of  Missouri,  1929,  sets 
out  with  particularity  all  the  services  of  the  county  cleric  for 
which  fees  shall  be  allowed,  and  no  provision  for  a fee  thereunder 
can  be  construed  to  include  the  mere  writing  the  minutes  of  the 
County  Court  Record.  Compensation  by  fee  is  provided  for  copying 
and  filing  various  papers  and  records  and  such  provisions  are  very 
broad  in  scope.  Ro  where  in  the  statutes,  however,  oan  any  provision 
be  found  providing  fees  for  the  original  writing  of  such  papers  as 
the  minutes  referred  to  above. 

The  general  rule  on  the  subject  is  stated  in  the  case  of 
State  ex  rel.  Wedeking  vs.  McCracken,  60  Mo.  App.,  l.c.  656,  and  ia 
adverted  to  in  the  case  of  King  vs.  Riverland  Levee  Cist.,  279  S.W. 
195,  at  page  196,  in  the  following  language: 

"It  is  no  longer  open  to  question  but  that  compen- 
sation to  a public  officer  is  a matter  of  statute  and  not  of 
contract,  and  that  compensation  exists,  If  it  exists  at  all, 
solely  as  the  creation  of  the  law  and  then  is  incidental  to 
the  office.  State  ex  rel.  Evans  v.  Gordon,  245  Mo.  12,  loo. 
cl t.  27,  149  S.  HI.  638;  Sanderson  v.  like  County,  195  Mo. 

596,  93  S.W.  942;  State  ex  rel.  Troll  v.  Brown,  146  Mo,  401, 

47  S.  W.  504.  Furthermore,  our  Supreme  Court  haB  cited  with 
approval  the  statement  of  the  general  rule  to  be  found  in 
State  ex  rel.  Wedeking  v.  McCracken,  60  Mo.  App,  loc.  clt.  656, 
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to  the  effect  that  the  rendition  of  services  by  a public 
officer  Is  to  be  deemed"  gratuitous  unless  a compensation 
therefor  Is  provided  by  statute,  and  that  If  by  statute 
compensation  le  provided  for  In  a particular  mode  or  manner. 
then  the  officer  le  confined  to  that  manner  and  le  entitled 
to  no  other  or  further  compensation,  or  to  any  different 
mode  of  securing  the  same.  State  ex  rel.  Evans  v.  Gordon, 
supra." 


Further,  the  language  of  the  court  in  the  ease  of  State 
ex  rel.  Linn  County  vs.  Adame,  172  Mo.  1,  at  page  7,  Is  illuminating 
on  this  point: 

"In  order  to  maintain  this  proposition,  some  statute 
must  be  pointed  out  which  expressly  or  by  neoessary 
implication  provides  such  compensation  for  such  offloer. 

For  it  le  well  settled  law  that  a right  to  compensation 
for  the  discharge  of  offiolal  duties  is  purely  a creature 
of  statute  and  that  the  statute  which  Is  claimed  to  confer 
suoh  right  must  be  strlotly  construed.  (Jackson  County  vs. 
Stone,  168  Mo.  577;  State  ex  rel,  vs.  Walbrldge,  153  Mo. 

194;  State  ex  rel.  vs.  Brown,  146  Mo.  401;  State  ex  rel. 
vs.  Wofford,  116  Mo.  220;  etc." 

With  the  above  in  mind,  it  is  clear  that  the  county  clerk 
cannot  be  allowed  to  make  any  charge  for  writing  the  minutes  of  the 
County  Court  Record. 


Very  truly  yours, 

C HAH  Lis  ii.  HOWELL,  Jr., 
Assistant  Attorney-General. 

APPROVED : 


Attorney-General. 


c co&Bi  m*%im  9317,  R,  9.  Mo,  1930,  eo’iool  die~ 

c^oot  olRTRJOTJIi  triota  mist  accept  colored  student#  and  then 
/ collect  the  tuition  Quarterly  from  the  pc.  tool 

r district  sending  ther. 


SJ  r , orr«*  r r;- 1 - hurt, 

* roseauting  Attorney, 
-est  Mains,  si  eorjri. 

Dear  : ir; 


Re  are  ftcinowie-ieinr  receipt  of  your  letter  in  w^ioh 
wu  inquire  ee  fclloeni 

•under  eot i on  i*3X?  of  the  R.  3.  when  a 

number  of  colors'  "children  ir  n 

pc  ool  district  ie  : ecu  t en  -"If  t , they  fare 
the  orltrile^e  end  ere  entitled  to  "it ton*.4,  no  *or»l 
in  the  nearest  district  V t.^e  county  wherein 
r echoe*  ie  »nlnteln#it  for  colored  children, 
and  tranci'orte felon  end  tuition  charge  shall 
b*  raid  by  »aid  district  in  which  t xa  colors 
children  live, 

Hnn  a school  district,  which  * iota  in#  a wo  ool 
for  colored  Children,  the  rlg&t  and  mit  jorifcy 
to  stop  said  colored  children,  who  live  in 
another  district  and  w io  ime*  no  colored  uc  col 
in  tueir  diet  riot,  free  attending  aahool  when 
the  Sc  cool  oonrtf  of  the  district  in  nfrlo.*  the 
colored  oh  11 Aren  lire  refu&s  to  ray  the  tv- .’ion* 
f-r,  is  it  mandatory  that  naid  rohool  district 
receive  said  adored  c dldrea  and  takfi  legal 
action  to  force  the  coll action  of  their  tuition 
fro®  the  ot-er  district?* 

-set ion  9217,  : , 0,  So,  1928,  araorsg  ether  thinre,  vjfo* 

rides  ae  fellow#: 

*'41iSn  there  are  Within  nay  district  in  t 1" 

Mate  eisht  or  vore  colored  oh  11  dr  an  of  ro  ,ool 
age,  aa  a.jovn  ov  the  l nwt  eottser r* t ion , toe 
hoard  of  director#  of  (such  school  district  a;*ali 
*-*  and  they  are  hereby  authorised  end  required 
to  aotaitf  la.;  and  mintsln  wit  , in  mod  sc  iool 
district  a se  era fee  free  school  for  said  colored 
c-iiidren  or  in  lieu  thereof  a all  mf  the  trans- 
perteti  on  charges  to  mv  district  in  tha  county 
therein  a r.o  *osl  ist  salt*  i rveU  'or  culored  c il- 
Area,  rovided  i.1  the  isw/r  of  colored  children 
•mtse rated  lii  less  than  eir.ht  they  Shrii  l has#  the 
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privilege  and  axe  entitled  to  attend  school  in 

the  nearest  district  in  the  county  wherein  a 
school  is  maintained  for  colored  children  and 
the  transportation  and  tuition  charged  incurred 
shall  be  paid;  said  transportation  shall  not  ex- 
ceed five  dollars  per  month  and  tuition  charges 
shall  not  excedd  the  pro  rata  cost  of  instruction. 

The  amount  due  the  school  dl strict  which  the 
colored  children  attend  shall  be  unit*  Quarterly 
noon  recel p t of  an  accoun t f re m the  district 
wherein  the  colored  children  attend  showing  the 
amount  due  'for  said  colored  children.  Provided 
further  that  the  said  school  board  in  making  the 
estimate  for  the  ensuing  year  shall  take  into 
consideration  the  expenses  for  carrying  out  the 
provisions  of  this  section.  * * * Provided 
further,  that  should  any  board  of  directors  neg- 
lect or  refuse  to  comply  with  the  provisions  of 
this  section,  such  school  district  shall  be  de- 
prived of  any  port  of  the  public  school  funds 
so  long  as  the  previsions  of  this  section  are  not 
complied  with.** 

It  appear*  from  your  inquiry  that  there  are  less  than 
eight  colored  children  in  the  district  and  that  they  are  being 
sent  to  your  district.  You  inquire  whether  or  not  you  have  a 
right  to  refuse  admittance  6f  these  children  without  the  tui- 
tion fees  being  paid,  or  whether  you  should  first  admit  them 
and  then  collect  the  tuition  from  the  district  wherein  they 
reside. 

The  foregoing  section  gives  to  the  colored  children, 
where  there  are  less  than  eight  enumerated  in  the  district, 
the  privilege  of  attending  school  in  the  nearest  district 
in  the  county  wherein  a colored  school  is  maintained,  rnd 
the  transportation  and  tuition  so  incurred  shall  be  ns  id  by 
the  district  wherein  they  reside.  The  statute  exrresslv  pro- 
vides that  "The  amount  due  the  school  district  which  the 
colored  children  attend  shall  be  paid  quarterly  upon  receipt 
of  an  account  from  the  district  Therein  the  colored  ehildren 
attend  showing  the  amount  due  for  said  colored  children.*1 
It  appears  from  the  foregoing  sentence  that  it  was  the  inten- 
tion of  the  Legislature  that  the  children  should  be  admitted 
without  any  tender  of  tuition  from  the  district,  or  without 
the  tuition  being  paid  in  advance.  Said  sentence  provides 
that  the  amount  due  the  school  district  shall  be  paid  quar- 
terly upon  a receipt  from  the  district  where  the  ehildren 
attend  school.  That  indicates  that  the  children  are  to  be 
admitted  without  any  tender  or  payment  of  tuition,  and  at  the 
end  of  each  quarter  the  district  wherein  the  children  attend 
school  shall  render  an  account  to  the  district  sending  the 
children  for  the  tuition  due.  The  school  district  then  Is 
required  to  pay  the  tuition  due. 

If  the  school  district  refuses  to  pay  the  tuition 
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due  upon  the  rendering  of  the  quarterly  account,  as  provided 
in  the  statute,  then  you  rill  have  to  bring  an  action  against 
them  to  collect  it.  However,  you  might  also  call  their  atten- 
tion to  the  proviso  in  the  latter  part  of  said  3ection  which 
provides  that  should  the  Board  of  Directors  refuse  to  comply 
with  Section  9317,  that  such  school  district  shall  be  deprived 
of  any  cart  of  the  public  school  funds  so  long  ss  they  refuge 
to  oorjply  with  said  Section. 

It  is  therefore  the  opinion  of  this  Department  that 
waere  t sere  are  less  than  ei^ht  colored  children  enumerated 
in  a district,  tnat  those  children  are  entitled  to  attend 
school  in  the  nearest  district  in  the  county  where  a colored 
school  is  maintained,  and  that  tne  district  where  they  attend 
is  not  entitled  to  refuse  admittance  to  them  beoauee  the 
tuition  is  not  paid  in  advance;  tnat  at  the  end  of  each 
truarter  t;.e  district  where  they  attend  school  s .all  render 
an  account  to  the  district  which  sends  the  students,  and  then 
the  school  district  sending  the  children  should  nay  such 
tuition.  As  we  construe  the  above  section  the  district  must 
accept  these  students  and  then  ool' ect  the  tuition  from  tne 
district  sending  them. 


Very  truly  yours, 


Kb :1st ant  Attorney  Generrl . 


APPROVED : 


Attorney  General. 


r*H : S 


r.A3  THE  UITY  or  *KS  TlIRtf  CLA33  (EXOKUUt*  3PRIH03)  THK  RIGHT 

arjcD  rox;:s  state  highway  n<  i non  right  r hay  throuar 

W'tUO  pAiiK  • FOR  f'lCKflAY  RCiAO  l*UrtPC!«Sl 


ANSWER:  IT  HAS. 


H-on.  Jaoes  8,  Rooney 
Prosecuting  Att  mey 
Clay  County 
Li'/orty , Ulasourl 

*>ear  lir : 


Answering  yuur  lot  vox  t february  30,  1033,  relative  to  the 
Inquiry  of  Or.  0.  G,  Thomas  as  to  whethor  the  City  Council 
o >ul<J  ive  & coed  to  the  rl^.t-of-ucy  thr  >u,Tb  tlielr  publlo 
park*  to  the  State  Highway  Qoanloelon  (X  take  It  for  a high- 
way t.  xov^i  iKaae)  i 

In  the  ordl^nnee  you  enclsed  (and  herewith  returned  to  you, 
ao  :«r  requeet)  when  this  pwrk  una  established,  it  a&ys  *An 
’"rdi  voioo  to  prortd*  for  establishing  a public  purl  In  the 
Olty  f hsoeioior  brings  and  for  taking  private  .iroporty 
t orefor'*,  and  X asoune  fro?:  Article  3 that  Vi*  said  prjrc 
sas  legally  end  or  perly  established  thr  ugh  suitable  prooeatW 
lugs  in  the  Circuit  Court* 


1.  vltr  heotloQ  0719,  R.  i,  1939,  oitlee  t the  t;  Led  class  nay 
hoo;*')«  bodies  oorp  rata  under  the  provisions  of  tMa  artlole 
* • * and  nay  reooive  and  hold  property,  both  real  find 
•arsenal , within  nuoh  olty  * * * anfl  9tt  »°rbhaee.  hoW, 

Issm,  #9Li  aikm£m  Zkti  m sol  Je^da.  M & 

aJBUI  3* ,giW#JE  7*  0 oTty  hav- 

ing sequlreathta  property  fur  pert  purposes  under  the 
romance  you  refer  to  hue  undoubtedly  the  right  to  dispose 
of  suoh  port  lone  an  my  ocera  proper  (within  reneon-ablc  Halts) 
under  the  foregoing  neoti  n. 


eo  uleo  eoti  xas  0131  und  0132. 


oatlon  r»131  eaycu 


»*  * *ard 

in  MJM 


oo-doa 

’OVQgfil 


3,  nder  Section  6111  the  Cta to  igheay  Qowalf-  1 i shall  have 
’v;.«er  to  purchase,  louse  or  oWlaan  lands  • * ‘ acquire  the 
right  of  say  for  the  1 .o&tlon.  construction,  reoa-istruoiton, 
ilng,  Ugrroeew snt  or  oalnienonee  of  any  state  Highway  nr 


■ion.  Jane  a 55.  fu>  >nuy 


% 


rob.  34,  193S 


any  part  thereof  * * * acquire  the  rightr-of-wiy  for  t!*e 
location,  on®  true  tl  >n,  reconstruction,  widening,  I - rove-* 
neat  or  mLnio.'Vinoe  of  any  highway  ordered  to  be  built  by 
the  \iroiiu  of  rniblic  Honda  of  the  ej^ortaent  of  Agriculture 
of  the  United  states  dvernnent  * * * acquiring  lands  for 
any  >ther  purpose  neoeeaery  for  the  proper  and  ooononleel 
construction  of  the  "tete  Highway  oyston  * * * and  If  naoee- 
•.ary  eald  Coonis:*!  rn  aball  have  power  to  oondetnn  such  lands 
In  the  nas.tt  >f  the  't&te  f Mlseourt, 


1.  It  sill  be  aeon  under  the  first  three  sections,  T*in«ly, 
0710-  6131  and  6133,  the  City  f aaoelsior  ♦v*lnc#  has  the 
right  to  diooee  to  the  state  t’ws  right-of-way  though  this 
public  perk, 

3.  under  :'eotlon  6111  the  state  ’as  the  power  to  acquire 
and  use  for  liighw&y  pwnoeee  the  right-of-euy  through  the 
city  ' -Gjrt. 


Therefore,  it  w*a»ld  seen  that  the  City  Council  of  Hxoelolav 
Spring*  hue  a right  to  deed  to  the  state  the  right-of-way 
and  the  state,  under  the  eectlone  reformed  to,  has  a right 
to  nooept  and  use  cane* 


Boning  this  will  answer  the  ;*un*oeee  and  furnish  the 
inf  rrmtlon  t yt  >u  that  Th  nfvO  and  others  vrtah,  I an. 


(T'S. . . i<io 


Tour*  vprtf  roir>eotfulIy, 


Assistant  Attorney  oenerol 


Appr  red i 


Ttu^T^ewSr 


03U&0B  3CH0GL  UI  TRICTS  cannot  employ  member  of  school  board 
as  teacher  and  should 

(Mty  eO.  9360  K.  3, 


.0X3  oarjioi  employ  meuoer  ox  siouuoi 
A n°t  employ  member  for  other  work. 

• ..oeu  not  &MyT 


A rti  13,  1933. 


Mon.  James  t,  coney 
i"  ro  a cent  ln.s  ■ Attorney 
Olay  Go.  nty 
L lb  fc-  rt y , I.  lej?  ouri 

e:  r x.  money: 

Your  letter  of  April  6th,  received  and  noted.  In  which 
you  ea_.  you  have  a ooasaon  school  district  in  the  west  part  of 
your  oounty,  known  as  Punier  ehool  ni strict,  which  h:  e three 
1 rectors.  It  appears  that  one  of  the  directors  has  on  several 
occasions  done  repair  work  on  the  eehool  building  and  has  re- 
ceivn  comt >ennutio  for  hie  work,  which  coiai-xmsetio.  h ■ been 
by  same  folks  living  in  the  district  considered  eseeecive  In 
amount.  You  also  refer  to  .-oction  9300,  . p.  1939,  at  tin*; 

this  la  forbl  den  in  cl t let:,  tom  and  coned  l&ted  school  dis- 
tricts end  asking  whether  same  applies?  in  oaee  of  o'*u:»n  school 
diet  lets. 


faction  9300, 


. . 1939,  a ya# 


tmMx.  & *-ny  a&Ms  ®»y  i&k* 

tov~p  or  vl  . : o or  title  at  te  natinfj  lose  than  twenty- 
flve  thou- ■ 'nd  inhabitant g h.  id  any  cd'/icQ  or 

eploygent.  of  **">■  "'"•*•  m&L  XU&il  & im ii£X 

the  roof  except  the  s ocret  • ry  ■■■nr  t rer.:.m  t ro  r , too  may 
roc o 1 vo  re&somtb  1 e com; . ©neat ion  for  their  service'  : 
*****  that  it  sliall  bo  the  duty  of  er.ch  of  e;  Id 
boards,  and  of  the  boar  of  direct  ore  in  otlier  school 
*’  this  stats  faxvjju. 

.nd  ublish,  annu;  ily,  on  or  before  the  X:  in  day  of 
J\ily  in  a oh  your,  * * * * * written  statements 


(t  « 


a detailed  etut ee*©nt  of  all  roooi  is  of  school  raonoye, 
when  , nd  from  wb.  t source  derived,  and  of  all  expend- 
itures, and  on  shat  account ; * * * * *,  and  tbs 
secret i ry  slt&ll  forward  e go  y £ said  re  ort  to  the 
Jtate  auperlnt'  ndent  of  public  schools  at  Jeff  ©non 
oity.  * * * * * (failure  to  do  so)  simll  be  puilty 
of  a mifc  maeaaor  and  punishe*  by  a fine  not  to  exceed 
one  uun  r1  dollars  ." 


J&E1C3 


Huoney 


j ©latiVQ  to  your  first  question,  section  9209,  h 
expressly  cti.toe, 


the  di  strict.  All  truicuctlone  ortho  boar  un  or 
this  section  raivt  be  recorded  by  and  filed  with  the 
il strict  clerk,11 


Deetlon  9224.  ft, 
tlon  oust  enforoe  the  1 we 


1929.  ct  tee  that  boards  of  ©due? 


u action  92.14,  • a,  1929 , otr.ter  th:  t no  te-  chnr  chilli 

be  a ; loye*  without  e certificate  etc. 

Section  9231*,  R.  • 1039,  soys  (about  teaching  without 
a certificate) * 


"'•ny  director  who  shall  endorse  ox  encourage  such  teacher 
In  euoh  unin  ful  conduct  shell  bn  rleecied  ;;ullty  of  a 
rtl^der.'ieanor  and  vunisheibl©  b,  a like  fine," 

Aneworln  your  first  question,  It  la  our  opinion  that 
action  9.60  does  not  apply  to  con  on  school  districts,  but  the 
spirit  of  same  shoul.  be  observed  In  the  natter  of  direct  ore 
working  for  the  cohool  board  ae  ©ction  9209  expre  sly  nays  th:  t 
a director  cannot  be  employed  aa  a teacher, and  action  923G 
provides  the  *enalty  for  violation  a,  and  a school  .tractor  onn- 
not,  naturally,  riiak©  & contract  with  hlmnelf  to  do  work  ( oe 
See.  2962,  H,  a.  19.. 9)  end  a contact  aade  with  hlnself  would 
not  be  1 ;jal  or  blndint:  and  he  oould  not  reoov^r  fov  eerie;  it 
woul.i  be  in  ;rOi»er  for  th©  EChool  board  to  employ  one  of  their 
me  b ro  for  ooi  ...“3m:  tl  >nj*  or  near  relative , Art.  14 , Sec.  13,  Const, 


In  regard  to  your  second  question,  ar  to  whether  under 
action  936b,  wouiu  coiiiiaon  school  ■ lntricts  be  oosnpelled  to 
publish  statement  a b required  therein,  it  Is  our  opinion  that 
ooi , o.  school  districts  are  not  ro^ul led  to  nub USh  or  fo nr  J 
teL  1M  .All  UL  ltv.  _conlei;.  of  tTrTr 


Very  r ©event fully 


0 . . . 

Kg.  lot.  nt  Attomey-i’enera.l 


ii-i'ROTO 


CT'ITTRIGK 


HD 

At+omey-*  ©norul 
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PROSECUTING  ATTORNEY  CLAY  COUNTY:  CHATTEL  MORTGAGES:  Can  a contract  for 

V 


May  a 5 til, 


Mr.  James  S.  Rooney, 

Proseouting  Attorney  Clay  County, 

Liberty,  Missouri, 

Dear  Mr.  Rooney 

We  acknowledge  receipt  of  your  letter  of  May  10,  1933, 
enclosing  a letter  from  Nicholas  Mosby,  Recorder  of  Deeds  for  Clay 
County,  as  follows: 

"I  an  enclosing  a copy  of  a Contrafft  for  Crop 
Mortgage  marked  'Exhibit  A',  which  has  been 
presented  to  me  for  filing* 

Will  you  kindly  inform  me  whether  or  not  such 
a contract  is  eligible  for  filing  as  a chattel 
mortgate  is  filed;  and  if  so,  if  this  contract 
would  take  priority  over  a chattel  mortgage 
filed  at  a later  date* 

I will  appreciate  your  prompt  reply  in  regard 
to  this  matter  as  I think  it  probable  that  more 
of  these  contracts  will  be  presented  to  me  for 
filing*  I would  also  appreciate  having  the 
opinion  of  the  Attorney  General  of  Missouri,  if 
you  will  be  kind  enough  to  write  him." 


"Exhibit  A",  referred  to  above;- 


a crop  mortgage  be 
filed  as  a chattel 
mortgage;  priority 
question* 


/ 

1933.  * 


"CONTRACT  FOR  CROP  MORTGAGE 

given  to 

" Kansas  City,  Mo* 

WHEREAS  I,  the  undersigned  of  County,  

am  indebted  to  , in  the  sum  of  

Dol Lara , { $ ).  and  said  Indebtedness  being  evi- 
denced by  certain  promissory  notes,  one  for  $ 

dated  the  day  of  , 1932,  and  payable  the 

day  of  . 1932,  and  one  for  $ , dated 

the  day  of  , 1932,  and  payable  on  the 
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May  25,  1933, 


day  of  , 1932,  and 

WHEREAS , of  said  notes  becoming  due  on 

, 1932,  still  remains  unpaid: 

NOW,  THEREFORE,  in  consideration  of  a renewal  or 
extension  of  the  time  of  payment  of  said  note  1 
hereby  agree  to  execute  a chattel  mortgage  in  favor 

of  the  said , their  heirs,  successors  or 

assigns,  on  certain  orops  to  be  planted  by  me  in  the 
spring  of  1933,  to  wit: 


The  above  ohattel  mortgage  is  to  be  given  as  addi- 
tional security,  and  1 agree  to  exeoute  suid  mortgage 
as  soon  as  the  above  crops  have  been  sown  and  a mort- 
gage thereon  can  validly  be  made;  and  1 hereby  ex- 
pressly agree  that  the  mortgage  so  given  shall  be  a 
valid  first  lien  upon  the  aforesaid  orops. 

PROVIDED,  that  if  the  undersigned  shall  pay  the  in- 
debtedness evidenced  by  the  oertain  promissory  notes 

mentioned  above,  on  or  before  the  day  of  June, 

1933,  then  this  oontraot  shall  be  void;  otherwise 
to  be  in  full  faroe  and  effect. 

WITNESS  my  hand  and  seal,  this  28th  day  of  February, 
1933. 


>(  Witness  (Seal) 

, Witness  (Seal)" 


Article  3 Chapter  22,  Revised  Statutes  of  Missouri,  1929, 
sections  3097  to  3102,  inclusive,  same  being  the  statutory  article 
on  Chattel  Mortgages,  makes  no  provision  for  the  filing  of  such  an 
instrument  as  "Exhibit  A".  The  Instrument  purports  to  convey  nothing 
and  is  not  a mortgage  but  a mere  agreement  to  exeoute  a mortgage  at  a 
future  time,  hence  it  could  not  he  filed  as  a ohattel  mortgage  is  filed 

Seotlon  11543,  Revised  Statutes  of  Missouri,  1929,  however 
provides  as  follows: 

"Sec.  11543.  What  shall  be  recorded.— It  shall  be 
the  duty  of  recorders  to  record:  First,  all  deeds, 
mortgages,  conveyances,  deeds  of  trust,  bonds, 
covenants,  defeasances,  or  other  instruments  of 


Sir,  James  S,  Rooney 
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May  25,  1933* 


writing,  of  or  concerning  any  lands  and  tenements, 
or  goods  and  chattels,  which  shall  be  prored  or 
acknowledged  according  to  law,  and  authorized  to 
be  recorded  In  their  offices;  second,  all  papers 
and  documents  found  in  their  respective  offices, 
of  and  concerning  lands  and  tenements,  or  goods 
and  chattels,  and  which  were  received  from  the 
Spanish  and  French  authorities  at  the  change  of 
government;  third,  all  marriage  contracts  and 
certificates  of  marriage;  fourth,  all  commissions 
and  official  bonds  required  by  law  to  be  recorded 
in  their  offices;  fifth,  all  written  statements 
furnished  to  him  for  record,  showing  the  sex  and 
date  of  birth  of  any  child  or  children,  the  name, 
business  and  residence  of  the  father,  and  maiden 
name  of  the  mother  of  suoh  child  or  children.” 


We  are  of  the  opinion  that  the  last  mentioned  section 
would  provide  for  the  recording  of  such  an  instrument  as  "Exhibit  A" 
if  it  were  properly  acknowledged  according  to  law* 

As  to  the  further  question,  whether  such  recorded  contract 
would  take  priority  over  a chattel  mortgage  filed  at  a later  date,  we 
have,  after  an  exhaustive  perusal  of  the  authorities,  been  unable  to 
find  any  Missouri  case  construing  the  particular  type  of  transaction 
involved  herein*  The  validity  of  a chattel  mortgage  is  governed  by 
the  laws  of  the  state  in  which  the  mortgaged  property  is  located. 
Steckel  vs*  Swift  & Co.,  56  3,  W.  (2d)  806*  The  absenoe,  therefore, 
of  any  authority  on  this  precise  question  makes  it  impossible  for  us 
to  say  definitely  just  what  the  decision  would  be  should  the  matter 
come  before  the  courts  of  this  state*  In  this  connection,  however, 

It  seems  plausible  to  advert  to  the  case  of  Brunswick  & Balke  Co*  vs* 

E.  L.  Martin  & Co*,  20  Mo*  Appeals,  158,  This  oase,  though  different 
in  many  ways  from  our  present  situation,  was  a case  where  in  a contract 
of  sale  the  purchaser  agreed  to  execute  a chattel  mortgage  on  the 
property  to  secure  certain  notes  given  as  part  of  the  purchase  price, 
the  seller,  through  his  agent,  to  hold  possession  of  the  property  until 
said  chattel  mortgage  was  duly  executed*  Through  some  mistake  the 
purchaser  obtained  possession  and  mortgaged  the  property  to  a third 
party;  subsequently,  the  same  purchaser  executed  the  agreed  mortgage 
to  the  seller*  In  a contest  between  the  seller  and  the  third  party 
as  to  their  rights  the  seller  prevailed* 

As  said  above,  the  Brunswick  Case  does  not  involve  the 
same  legal  factors  as  would  a oase  involving  an  Instrument  such  as 


Mr.  James  S.  Rooney 
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May  £5,  1933 


"Exhibit  A",  but  in  view  of  the  fact  that  the  courts  of  Missouri  have 
never  passed  on  your  exact  question,  the  similarity  of  the  two  situa- 
tions may  be  indicative  as  to  how  our  courts  would  regard  it. 


Very  truly  yours. 


CHARLES  M.  HOWELL,  Jr, 

Assistant  Attorney  General, 


Approved: 


Attorney  General 


Cf4HJr:LC 


*hen  marri  g<  license  / blic  record. 

I/' 


ta«y  29th,  13^7^ 


H ;n.  domes  fc.  hooney, 

Aro a©  outing  A t to mey , 

Clay  County, 

Liberty,  Missouri. 

Ceor  S1a  t 

We  have  your  request  of  Kay  17  th,  1 3£T  for  an  o ini  on  up  >n 
the  fol  owing  state  cf  facts  submitted  to  you  by  the  recorder  of 
deeds  of  your  county* 

H I feel  that  I an:  Jape  sing  on  yru  by  both  ring 

you  with  so  mcny  i uesfci  ns,  but  I h ve  one  more  ques- 
tion that  1 would  ap  reciste  having  y ur  opinion  on, 
end  I will  lx-  very  thankful  to  you  if  you  wil  . .Iso  g t 
an  o :ini on  from  the  office  of  Attorney  Genet:!  in  regard 
to  fMs  matter. 

It  has  been  the  custocs  lr.  Clay  County,  for  rarely 
years,  to  have  applicants  for  t marriage  license  sign 
an  application,  or  rn  affidavit,  in  regard  to  their  aa- 
dresses,  ages,  etc. 

X ae  c an  tempi  r ting  d >ing  a ay  ith  th  sy.t'B  of 

having  the  applicants  sign  this  affidavit,  as  I under- 
stand this  old  procedure  is  merely  for  the  convenience 
of  the  officer  issuing  the  license,  and  that  a marriage 
license  is  not  considered  a public  record  until  It  is 
returned  to  the  officer  who  issued  it. 

liow  my  idee  is  tills,  - yet  the  information  fron: 
the  applicant  and  pi  ce  it  dir  ctly  on  the  raarria  a 
license  I am  Issuing,  and  save  the  time  and  formality 
of  bothering  with  the  application  for  raErxi"  v.m  Of  co  rc%, 
you  understand,  I ill  .:ee  a r cord  of  the  names  and 
addresses,  to  oe  used  in  checking  up  on  th  uni  turned  ones, 
so  that  I nay  be  able  to  comply  with  the  Statutes  of 
Missouri  In  such  cases* 

It  Is  my  understanding  that  the  officer  issuing  a 
marriage  license  has  no  authority  to  administer  an  oath 
to  an  applicant,  and  even  though  he  did,  the  ap  lie  nt 

would  not  be  committing  perjury  if  he  swore  falaoly. 


K n,  Ja  ■ e';,  is.  hooaey 


Ma/  >3th,  lor-" 


It  ..pears  to  ne  to  simme  do  n to  this,  - 
when  does  the  issuing  of  a mania  e l cense  become 
a public  record?  If  it  is  con  side a public  re  cord 
from  the  time  it  is  issued,  thru  I suppose  the 
system  we  have  in  force  at  this  time  la  th-  proper 
way,  but  if  it  ia  not  a <u  lie  record  until  it  is 
used  rad  r turned  for  record,  then  I thin*  the 
aoplic&ti  n blanks  l e unnecessary  • 

I will  certainly  appreciate  having  in  o inion 
in  regsxd  to  this  matter,  as  I thought  perhaps  I 
hao  better  be  sure  befo  e I made  the  change*" 

Under  section  1379  n.  o.  13fc9,  it  Is  ade  the  duty  of  the  recorder 
of  deeds  to  k -ep  all  marriage  licenses  issued  in  a well-  >und  b 
«<ept  foi*  that  purpose*  le  call  your  attention  to  section  .97 
n.  S.  1913  which  provides  t#o  separate  forms, one  to  be  used  in 
authorising  the  marriage,  *md  the  other  to  be  used  fc^  the  person 
officiating  at  the  marriage*  Each  of  the l©  constitutes  & separate 
ao evident  b itself*  A marriage  license  becomes  & public  record  as 
soon  as  it  is  issued.  In  State  ox  rel.  v.  Moore,  9G  Mo*  App.  4?1, 
l.c.  4?4,  the  Court  s la, 

* While  none  of  th*  statutory  provisions  to 

which  we  have  culled  at'ention  in  express  terms 
require  that  the  rarrl*  e license  shall  be  re- 
co  ued  at  the  time  It  Is  Issued,  still,  is  uofc 
this  re'.uii  rtent  uv  clearly  1m  lied  as  ir  it  tu.d 
been  expressed?  May  not  this  duty  be  fairly  de- 
duced from  the  general  scope  of  these  provisions? 

It  -ill  b-  obi--  i-ved  that  the  statute  requires  the 
recorder  to  record  all  marriage  license  in  a 
well-bound  book  kept  for  that  .r  rpoee,  and  this 
is  the  only  record  of  such  licenses  he  Is  authorized 
to  make*  No  memorial  of  such  licenses  is  suiywh  re 
re-  uired  to  be  made  and  recorded*  If  he  is  not 
required  to  record  such  1 censes  whs.®  issued,  how 
can  he  tall  from  any  record  in  his  office  that 
any  one  or  more  of  them  have  not  been  returned? 

If  he  has  not  r*.  corded  th  m when  issued  by  hi  , 
how  is  he  to  certify  to  the  gr  nd  jury,  as  is 
his  duty  under  said  auction  4113,  a 11  t of  such 
of  th  ta  as  have  not  bee®  returned  to  him  by  the 
person  solemn  I zing  the  marriage  under  th  m within 
ninety  days  after  the  issue  the . eof ? From  That 
record  authorized  by  law  does  he  make  out  and 
certify  this  list?  I a it  to  be  made  out  from  a 
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private  meiaor?.ndum  or  list  kept  b hi®,  or 
f oh*  memory?  A construction  lending  co  ntennee 
to  this  vo  Id  be  intolerable*  Suppose  the  re- 
corder dio,  resign  or  his  term  of  of  let  exp: re # 

&hlle  one  or  .aore  licenses  Issued  by  hit"  have 
not  been  returned  by  the  person  adeem  sing  the 
marriage  within  the  ninety  day 3 required  by  the 
statute,  how  can  his  successor  certify  the  list 
required  by  sold  section  4?13?  Xo  Ah  at  r* cord 
or  memorial  of  his  office  can  he  b^V'-  access  to 
ascertain  wh?-t  licenses  have  not  been  timely  ie- 
turn-id?  suppose  some  person  who  has  salr.mnired 
a marda^e  under  a license  has  not  made  r turn 
the  eon  to  the  t corder,  as  r , 

is  Indicted  by  the  gr and  Jury  under  section  4?  18 
for  his  failure  to  return  such  license,  hov  is 
the  btate  at  the  trial  on  the  IndlJtaent  to  es- 
tablish Its  prim*  facie  case?  Ih  license  itself 
would  b the  best  evidence  but  that  «ro’’Id  b In 
the  pass  ssiaa  of  th  defendant;  and  th  record 
of  such  license  would  b>,j  the  next  b -t  evide.  cr., 
but  since  there  would  b no  such  x'ccord  the  &tate*t 
case  wo  d orob  bly  f il  at  that  )oint. 

The  manifest  purpose  of  the  max  irjo—  license 
statute  was  to  aaice  such  licens  returns  the  e*"o 
md  c-  rtlflct  ter  of  marriagi  , public  ; rd'  so  ss 
to  give  notice  to  all  the  wo: Id  of  the  occurrence 
to  which  they  sov  rail)  r late.  Ihei;  nts 

t'.e  eby  beco-e  matter:  of  public  knowledge  b- cause 
t e lsw  quires  thorn  to  be-  'eyt,  ut‘  arises  then* 
to  be  used,  end  secures  to  all  pe  ons  a;  es  to 
then,  th  t nowledge  of  th  m m;.y  ce  p Hie*  It 
weld  therefore  seen  that  a construction  of  th. 
carriage  license  sta  ute  that  ae  ulres  thr  j C' 
in;  of  11  licensee  wti  .n  isiuea  wcv  id  obviate  ?.nd 
clear  away  th  dlf  lenities  w.iich  present  their.- 
selves  unao:  the  conti-  ry  construction  for  which 
re:- 1;  indent  cant  :ior.  After  a rath,  r full  examina- 
tion of  th.  entire  c&r  la.; e-license  statute  In  si 
its  length  and  breadth,  e have  ben  un  - ble  to 
escape  the  ccntlction  that  the  begial. U nc  d 
that  the  licenses  authorized  h,-  It  sh  uld  br  placed 
on  record  by  tbo  r carder  Isru’lng  the*  whan  issued,  a 
and  in  accordance  v itk  that  conviction  we  must  so 
ule*  Ibis  coi.st cucti  n,  It.  se-  ms  t us,  will  best 
subserve  th*  purpose  of  the  statute** 


Son.  James  Rooney 
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Kay  2 th,  1.?:'? 


It  will  be  noted  that  unaer  Section  £3;.::  a,  S.  13£3,  that  the 
Legislature  f h&s  t d the  license  and  the  rr  turn 

thereon  as  t vo  separ  to  and  distinct  documents*  this  intent  has 
bnen  written  into  Section  £364  a.  i>.  19£9  by  recul -in  th- 
soxemnize 3 the  marriage  to  a record  of 'such  ■■  ti.rh.' 


It  Is  therefore  the  pinion  of  ti  Is  office 
•.’Then  Issued,  must  bo  properly  recorded,  ana 
public  record. 


th.  t carriage  1 icons'' s 
th?  n and  there  become 


a 


leers  very  truly. 


FfJJL'lllii  L.  ivhAdAJi 
Assistant  i ttorney-Gone  1 


F K/mh 


A?.hOVhbi 


”"x  z^m^icz 

k t to  rn  ey-Gen  e a al 


SCHOOL  DISTRICTS: 


Ur.  Hat  3.  Rieger, 
Proseeutim  Attorney , 
Kirksville,  : issouri. 

Dear  Dir: 


Directors  of  school  district  cannot 
De  compelled  to  draw  warrants  where 
funds  are  not  available,  but  such 
fact  is  not  decisive  as  to  district's 
liability  for  debt. 


June  12,  1933 


/e  are  acknowledging  receipt  of  your  letter  of  'ay 
29,  3 933,  in  which  you  inquire  as  follows: 

rtI  respectfully  request  official  opinion  upon  the 
following  state  of  facts:  The  Novingex  Consolidated 
district  contracted  with  its  teachers  for  a definite 
salary  for  each  teacher  with  the  expectation  of  re- 
ceiving enough  funds  from  taxation  and  state  aid  to 
meet  the  amount  contracted  for.  But  the  amount  of 
delinquent  taxes  and  the  greatly  reduced  amount  of 
state  s id  made  it.  lnooco  ibl e for  them  to  pay  the 
teachers  in  full.  Does  the  Vi^sourl  law  require  the 
school  b'ard  to  issue  warrants  on  the  money  provided 
Icff  in  the  above  statement  or  h*  s the  board  the  power 
to  withhold  warrants'*  C-~n  the  full  state  guar  an  tee 
be  considered  ns  money  provided  for’ 


Thanking  y u for  t'  is  favor  and  ever  assuring  you  of 

my  coooernt  on, I am.  rt 

It  is  the  opinion  of  this  Department  that  the  '.tree tors 
of  the  district  cannot  legally  be  compelled  to  Issue  a warrant 
under  the  facts  stated  in  y ur  letter,  when,  at  that  time,  they 
knew  there  are  not  any  funds  available  to  pay  the  warrant. 

In  Jacquemin  4 Shenker  v.  Andrews,  40  k.  A.  307,  a 
suit  was  brought  by  a teacher  against  the  directors  individually 
for  issuing  a warrant  when  there  were  no  funds  in  the  treaoury 
to  pay  the  warrant,  and  the  ireotors  knew  such  fact.  The 
court  at  oage  510  spys; 

*We  take  it,  that,  while  the  board  of  directors  were, 
by  the  i mol ic  tion  of  t e statute,  prohibited  from  draw- 
ing snid  warrant  on  the  treasury,  unless  t iere  was 
money  on  hand  of  that  fund,  out  of  which  it  could  be 
paid,  still  t is  prohibition  mist  not  be  construed  so 
as  to  preclude  the  directors  from  anticipating  this 
fund,  if  the  amount  of  their  warrant  could  subsequently 
be  paid  o ; t of  any  money  coming  into  the  county  treasury 


Ur.  N-t  B.  Rieger, 


-a 


June  12,  12-33 


for  that  school  vear,  from  either  or  all  op  the  three 
sourcea  from  which  that  fund,  by  law,  Is  derieved.** 

Although  that  suit  was  a -ainet  the  directors  individually, 
and  not  arainst  the  district,  the  court  above  indicated  that  the 
statute  proulbited  the  drawing  of  warrants  when  they  knew  there 
were  no  funds  in  tie  treasury.  The  court,  however,  relieved  the 
directors  from  individual  liability  on  the  theory  that  they  had 
a right  to  anticipate  that  the  revenue  provided  for  would  be 
sufficient  to  pay  the  warrants. 

35  Cyc.  980,  provides  as  follows: 

Section  d.  "A  school-district  warrant,  order,  or  certi- 
ficate of  indebtedness  is  lerely  a mode  of  reaching 
money  in  the  treasury  of  the  school-district , to  be 
disbursed  under  authority  of  law;  and  is  ordinarily 
issued  for  the  payment  of  general  school  debts  and 
expenses,  and  under  some  statutes  may  be  issued  for 
money  borrowed  to  meet  such  expenses.  Such  a 'Tarrant, 
order,  or  certificate,  is  neither  a bill,  note,  check, 
nor  contract,  nor  a liquidated  and  settled  account,  nor 
a satisfaction  of  the  indebtedness  for  which  it  is  given, 
and,  standing  alone,  it  creates  no  liability  against 
the  school  district  or  township." 

Under  the  above  rule  laid  down  in  Cyc.,  it  1 s apparent 
that  the  legal  indebtedness  is  not  created  arainst  the  district 
by  the  mere  issue  of  the  warrant.  In  Tate  v.  School  District 
No.  11,  33  3.  7,  (2d),  1013,  it  is  held  that  the  pecuniary  lia- 
bility of  the  district  ie  created  from  moath  to  month  as  the 
services  of  the  teachers  are  performed.  The  warrant  is  a mere 
order  upon  the  treasurer  which  by  mandamus  he  may  be  compelled 
to  obey,  If  ther*  are  such  funds  on  hand,  but  we  do  not  Believe 
that  the  board  oould  be  compelled  to  draw  warrants  in  favor  of  the 
teachers  when  there  is  no  money  in  the  teacher's  fund  with  which 
to  nay  the  warrants. 

However,  the  fact  that  the  board  might  not  be  conelled 
under  such  circumstances,  to  issue  a warrant,  should  not  be  con- 
strued to  mean  that  the  teachers  might  not  obtain  a judg  ent 
against  the  district  for  the  debt  created  by  reason  of  the 
execution  of  the  contract  and  the  Performance  of  services  by  them. 

In  Rudy  v.  School  District,  30  M.  A.  113,  a suit  was 
brought  bv  a school  teacher  against  a school  district  for  the 
balance  of  salary  due  under  the  contract.  The  school  wns  closed 
by  reason  of  the  fact  that  the  lew  made  for  school  purposes  was 
not  sufficient  to  complete  the  term  of  school  The  court,  at 
page  139,  says: 


lir.  Kat  3.  Rieger, 
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June  13,  l- 33 


"In  eup  'Ort  of  t ,Ir  defence  the  defendant  invoices  the 
provision  of  section  twelve,  article  ten,  of  b a consti- 
tution of  the  state.  T ie,  so  far  re  material,  reads 
ae  follows;  *Wo  county,  city,  town,  towns'. ip,  school 
district,  or  other  political  corporation  or  s :"odi vision 
of  toe  state,  shall  be  allowed  to  become  indebted  in  any 
manner  or  for  any  uruose  to  an  amount  exceed  ini  in 
any  year  the  income  and  revenue  provided  for  such  year, 
without  the  sasent  of  two- thirds  of  the  voters  thereof 
voting  at  an  election  to  be  held  for  that  mimosa.  1 
But  the  defence  here  set  up  fails  to  show  that  the 
revenue  "provided  for"  for  the  school  year  in  cues t ion 
w?e  not  sufficient  to  pay  all  the  teachers;  it  erely 
shows  that  t ere  was  a failure  to  nay  into  the  school 
district  treasury  enough  for  th-t  purpose.  If  t:<is  is 
a sound  view,  then  the  rights  of  the  teacher,  under  his 
contract  with  the  district,  may  be  displaced  by  the 
negligence  or  fraud  of  the  tax  collector.  If  the 
collector  negligently  fails  to  oolleot  t e school  taxes 
which  axe  levied,  or  collects  them  and  fsilB  to  turn 
them  over,  tue  directors  for  t is  reason  may,  even  uoon 
the  brief  n flee  of  five  da vs,  cancel  the  contract  with 
the  teacher.  7/e  axe  of  opinion  that  this  is  not  the 
law.  Undoubtedl y the  constitutional  provision  above 
r ited  is  self-'  icing,  (Citations  omitted).  B >t  , 
in  order  to  u&ke  it  appear  that  the  contract  with  t e 
teacher  ultra  vires  on  the  cart  of  the  directors,  it 

must  an  ear  that  not  enough  revenue  was  "orovided" 
longer  to  continue  t e school  and  not  merely  that  not 
enough  w?s  collected  an  1 turned  over  to  the  treasurer 
or  t ;c  school  board," 

The  rile  seems  to  be  that  tne  teacier  may  recover  under 
hip  contract  for  services  or  formed , nieas  the  contract  be  ultra 
vires,  and  to  iaai:e  t e c^niract  ultra  vires  under  the  aforesaid 
constitutional  provision,  it  must  ap  ear  that  enough  revenue  wee 
not  "provided  for."  If  sufficient  revenue  w^s  provided  for  out 
not  collected,  as  in  the  Rudy  erse  above,  such  fact  does  not 
male  the  contract  ultra  vires,  end  the  teacher  -nay  resort  to  a 
suit  against  t istriot.  We  have  1 1 scuseed  this  guest-ion  be- 
cause it  see  "B  involved  in  the  inquiry  which  you  -,nde. 

According  to  your  inquiry  it  appears  that  f fficient 
revenue  was-  t rovided  for  by  the  directors  f the  district,  ^nd 
it  is  our  opinion  that  the  portion  comin  from  state  aid,  as 
well  as  other  sources,  may  be  considered  in  arriving  as  to  the 
aimmnt  "provided  for," 

It  la,  therefore,  the  opinion  of  thin  Department  that 
the  teachers  may  not  c i pel  the  board  to  issue  them  warrants. 

The  fact,  however , t .et  they  may  not  cormel  the  issue  of  warrants 


Mr.  !?pt  B.  fUeger , 
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does  not  .eon  t : i ? t they  uay  n-  t recover  under  + '.e'r  c n trrct 
for  services  nericr  ed  in  a r re per  -roceCdin^p  -invt  the 
district  . In  otter  words , - et  pr  or  n t they  ay  '\r\"  the 
right  to  demand  toe  isous.  ice  of  e warrant,  »’::ich  we  do  r,  t 
oe'i  ievo  they  can  do,  under  t e ted  i • y ur  letter, 

yet,  sued  fact  is  not  relevant  y.n  det  r ini  , , - ' ether  or"  n't 
the  said  teachers  «ay  obtain  a judgment  s gainst  the  district 
for  the  debt  created . fhe  --s.  t exists  regardless  •>$-  whether  the 
warrant  is  issued  ox*  not , t ie  warrant  being'  only  n met  od  used 
in  d i sch a rgi ng  tie  debt. 

e have  discussed  tie  question  of  ultimate  1 lability 
of  the  district  for  the  reason  that  it  seen?  to  be  t e ulti:  ~te 
question  involved  in  vrvur  inquiry. 


Very  ruly  y irs , 


/.distant  Attorney  General. 


Ai  MOV  bD : 


Attorney  -f'aeral. 


mi:S 


CO'  NTT  DKPOSPfOf.Tl  Liability  or  County  Treasurer  on  official  bond 

where  no  depositary  bond  given. 


August  14,  1933. 


* t 


Hon*  L*  D.  Rice 
Prosecuting  Attorney 
Hew ton  County 
Neosho,  Missouri 


ear  Mr.  "Icei 

Thia  Deoartwent  is  in  race  pt  of  your  letter  of  August 
4th,  1933,  with  request  for  opinion,  which  letter  is  ae  follows: 

"Mr.  John  w.  Prank* , County  Tree surer  of 
Newton  County,  Missouri,  has  asked  me  to 
obtain  free:  you  an  on  in  Ion  on  certain 
natters  relative  to  his  office. 

Attached  hereto  you  will  find  xhlblt  "A” 
which  Is  an  order  of  the  County  Court  of 
Newton  County,  Missouri  accepting  bids  for 
depositories  for  county  funds,  wade  on  the 
3rd  day  of  >*aj,  1933.  After  this  order 
was  wade  and  entered  of  record  depository 
bonds  were  made  by  the  iranby  Miners  Bank 
of  ranby,  Missouri  covering  one-tenth  of 
the  funds,  and  by  the  State  Bank  of  Jr*nby 
of  ranby,  Missouri,  covering  one-tenth. 

The  First  National  Bank  of  Neosho,  Missouri, 
wnich  received  four-tenths  of  the  deposits, 
and  the  Ba  k of  Neosho  of  Neosho,  Missouri 
which  received  four-tenths  of  the  deposits 
have  failed  to  wake  depository  bonds  as 
provided  in  this  court  order,  and  also  as 
provided  by  the  statutes.  The  two  banks  In 
Neosho  give  as  their  reason  for  not  -taking 
t-  is  bond  that  the  wewhers  of  their  Board 
of  lrectore  will  not  sign  the  bond  and  they 
ca~not  afford  to  get  a surety  cowpany's  bond 
covering  these  deposits. 


Hon*  L.  D*  Rice 
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August  14,  1035 


The  New  York  Casualty  Company  vlth  off  leas 
In  Kansas  flty,  Missouri,  made  the  bond  for 
Mr,  John  P,  Pranks,  County  Treasurer,  This 
bonding  company  Is  now  Insisting  that  -r. 

Pranks  compel  the  County  Court  of  Newton 
County  to  require  the  two  banks  in  Neosho 
to  furnish  bond.  The  County  Court  refusal 
to  take  any  action  In  the  natter  for  the 
reason  that  they  a ay  they  co :ld  not  get  s 
depository  In  any  part  or  southwest  Missouri 
that  would  agree  to  furnish  bond,  and  for 
that  reason  and  for  the  reason  that  they 
regard  tne  two  banks  here  as  being  absolutely 
solvent  they  refuse  to  do  anything  In  the 
natter. 

The  County  Treasurer  wants  an  opinion  as  to 
whether  he  or  his  surety  would  bs  liable  if 
he  follows  instructions  of  the  County  Court 
end  deposits  the  money  in  the  two  banks  In 
Neosho  as  ordered,  ana  the  banks  should  fall 
and  the  deposits  be  lost. 

Also,  what  steps  can  ue  taken  to  require  the 
County  Court  to  secure  bonds  fro*  these  two 
depositories. 

de  fa as  been  advised  that  the  surety  company 
la  only  liable  for  hie  personal  Integrity, 
and  if  he  deposits  the  money  in  the  banka 
designated  by  the  County  Court,  it  relieves 
him  and  his  surety  from  any  liability  for  loss 
by  reaeon  of  the  banks'  failure.  The  surety 
company  seen*  to  take  a different  view  of  the 
matter." 

You  do  not  state  in  your  letter  but  we  assume  that  the 
county  court  proceeded  regularly  under  Pact Ions  12184,  12186  and 
12186,  R.  S.  1929,  in  regard  to  the  advertising  for  bids  for  the 
county  funds  and  the  opening  of  the  bids,  and  the  court  followed 
the  statutea  in  every  particular  up  to  the  giving  of  the  depos- 
itory bond  by  the  bank  as  provided  by  Pee t ion  12187. 

Wo  set  out  factions  12187  and  12198,  R.  S.  1929,  for  the 
reason  thet  raid  sections  are  directly  involved  in  your  particular 
question,  that  is,  the  liability  of  the  county  tree purer,  or  his 
sureties,  in  the  event  no  depository  bond  is  given  by  the  bank 


Hon,  L.  D«  Hr# 


August  14,  1933 


and  the  treasurer  follows  the  Instructions  of  the  county  court 
and  deposits  the  money  in  the  two  banks  in  Neosho,  and  the 
hanks  should  fall  and  the  deposits  he  lost* 

recti on  12187  R • ?.  1929,  provides  as  follows! 

•BuHD  P EBPOSITARY,— Within  ton  days 

alter  the  selection  of  depositaries*  it 
shell  be  the  duty  of  each  successful 
bidder  to  execute  a bond  payable  to  the 
county,  to  be  ap roved  by  the  oounty 
court,  and  filed  In  the  office  of  the 
olerk  thereof,  with  not  leas  than  five 
solvent  sureties,  who  shell  own  unencum- 
bered real  estate  In  this  state  of  es 
great  value  as  the  amount  of  said  bond, 
or  with  a surety  or  trust  company  author- 
ised by  the  laws  of  this  state  to  execute 
bonds  as  surety;  r’rovlded,  thot  the  court 
may  accept  In  Hsu  of  real  estate  as  sec- 
urity bonds  of  the  Itelted  States  or  of  the 
state  of  aiseourl,  which  said  bonds  shall 
be  deposited  as  the  court  may  direct;  the 
penalty  of  each  depositary's  bond  to  be 
not  less  than  eueh  proportion  of  tha  total 
annual  revenue  of  said  eo  :nty  for  the  years 
for  wMoh  auoh  bond  Is  given  ee  the  sum  of 
the  part  or  parts  of  the  funds  awarded  to 
such  bidder  selected  respectively  bears  to 
the  wh  le  number  of  said  carta  the  amount 
of  the  bond  to  be  fixed  by  the  court,  end 
raid  bond  shall  be  conditioned  for  the 
faithful  performance  of  all  the  duties 
and  obligation a devolving  by  law  upon  said 
depositary  an  for  the  payment  upon  presen- 
tation of  all  cheeks  drawn  upon  said  depos- 
itary by  the  proper  officers  of  said  county 
or  any  township  whan ever  any  funds  shall 
ba  In  said  deposit  ry,  and  that  all  interest 
will  be  paid  promptly,  and  that  all  said 
funds  shall  be  faithfully  kept  and  accounted 
for  according  to  law;  and  for  a breach  of 
said  bond  the  county  or  any  school  district 
or  township  of  said  county  or  any  person 
injured  nay  maintain  an  action  in  the  name 
of  the  county,  to  the  use  of  the  complainant, * 


on.  6.  b.  Hie* 


August  14,  1953. 


Section  1C1SS  K.  S.  1929,  provider  as  follow at 

"CCT'NTY  T^’  /STIP  H ?*T'**T  FRO5!  LIA9ILI?V, 

TiHlf.— The  county  tree  surer  shall  not  be 
responsible  for  any  loss  of  the  eonnty 
fund*  through  the  negligence  or  failure 
of  any  deposltrry,  but  nothing  In  this 
article  shall  release  said  treasurer 
from  any  loss  resulting  fro  a any  official 
misconduct  on  his  pert,  or  fron  responsi- 
bility for  the  funds  of  The  county,  until 
a denosliaW  aha islncted  and  jjie 
Tunis  de-'oeltT?1  therein,  or  for  any  ml  s- 
approprfatlon  of  such  funds  In  any  manner 
by  hie." 


In  the  case  of  Glaze  v.  Shunard,  64  S*  t.  (2d)  726  1.  c. 
728,  It  Is  raid] 

"It  la  well  settled  that  a public  officer 
Is  an  Insurer  of  publle  funds  which  he 
has  1 awful ly  received,  unless  the  legis- 
lature" iiss  provided  otherwise. " 


As  was  said  by  the  fuprese  Court  In  the  caae  of  City  of 
rayette  v.  Sllvey,  290  S.  r.  1019  1.  e.  1021 i 

•*  a * The  general  rule,  which  is  the  rule 
In  this  state,  la  fcht  one  of  the  duties 
of  a public  officer  ina trusted  with  public 
money  is  to  keen  euofc  funds  safely,  and 
that  duty  must  be  oerfomed  et  the  peril 
of  such  officer.  Thus,  In  effect,  he  le 
an  Insurer  of  public  funds  lawfully  In  his 
possession.  Shelton  v.  Ptate,  63  Tnd * 331, 

£1  An.  Pen.  19?;  Thomssen  v.  County,  63  Neb* 

777,  89  «.  «.  389,  37  0.  R.  A.  303.  Be  Is 
therefore  liable  far  losses  which  occur  even 
without  his  fault.  Shelton  v,  rtate,  supra. 

This  standard  of  liability  la  bottomed  on 
public  policy,  university  City  v.  Pchal  1, 

£76  Mo.  667,  205  8.  W.  631. 

In  the  last  case  cited,  our  rupreise  Court, 
speaking  through  Blair,  P.  J. , spoiled  this 
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general  rule  to  a city  treasurer,  Into  whose 
hends  the  general  f tads  of  the  city  had 
pa  reed,  finding  that  the  mayor  and  aldermen 
had  directed  the  funds  placed  to  the  credit 
of  the  elty  treasurer  in  a certain  trust  eon- 
naity,  which  later  failed.  The  treaaurer  died, 
and  the  suit  we  a Instituted  sgMnst  the  adnlnls* 
trator  of  his  estate.  The  estate  was  held 
liable  under  the  general  bond,  notwithstanding 
the  fact  that  the  f adt  had  been  so  deposited 
In  the  trust  eoanany  st  the  direction  of  the 
board  of  aldermen." 


In  the  ef-ae  of  BNfg  City  pec  1*1  ho  ad  District  v.  Johnson 
20  S*  W*  (2d)  22  1.  c.  24,  06  A.  £,.  p.  1063,  ths  lssourl  Supreme 
Court  In  this  leading  oese  saldt 

•The  ruling  in  the  nlverslty  City  Cess  was 
made  In  recognition  of  the  rule  followed  In 
thle  st'te,  end  generally  followed  that  the 
liability  of  the  treasurer  of  a public  cor- 
poration for  Its  funds  coming  Into  hie  hands 
Is  Bbsolnte.  State  ex  r*l.  v,  Powell,  67  Mo* 

396;  29  Am*  Pen*  512;  state  ex  rel.  v*  Moor* 

74  Mo*  413;  41  Am*  ep.  322;  County  of  ;eck- 
len'ourg  v.  Beales,  111  Vs*  691,  69  8*  F.  1032, 

L*  P*  A*,  ( N.  S.)  286.  The  rule  Is  one  found- 
ed noon  considerations  of  nubile  policy." 


In  the  ease  of  verton  - pedal  Poad  District  v*  Bank  of 
Fwerton,  55  S,  e*  335  1.  c.  336,  the  Supreme  Court  stated; 

"In  selecting  a eont j depository  the  etene 
may  be  ell  regular  up  to  the  execution  of  a 
bond  by  the  depository  and  then  If  the  bond 
given  does  not  aub c tan tl ally  comply  with  the 
requirement*  of  the  statute,  the  depository 
selected  Is  not  the  legal  deooaltorj .* 


In  the  case  of  mintsvllle  Trust  Company  v.  Noel,  12  S*  V* 
(2d)  751  1*  c*  764,  the  fnpreme  Court  said; 

"As  heretofore  stated,  all  county  fund a are 
required  by  law  to  be  deposited  In  a county 
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depository*  The  officers  of  the  co  nty 
charged  with  duties  relating  to  the  deposit 
of  such  funds  for  cafe  keeping  are  agents 
of  Halted  powers,  and  as  such  they  have  no 
authority  to  deposit  these  public  moneys  with 
any  other  than  s county  depository • 8 w c 

bank  or  trust  company  does  not  become  s co  -nty 
depository  merely  by  being  designated  as  such 
in  an  order  of  the  county  court;  It  must 
qualify  as  a depository  by  giving  the  security 
prescribed  by  section  3535*  If,  therefore, 
the  trust  company  h.-d  not  so  qualified  on  J<sie 
37,  1937,  the  denosit  of  the  county  funds  with 
It  was  unlawful;  anl  it,  in  receiving  such 
funds  under  ft olor  of  being  a county  depository, 
wron, fully  obtained  possession  of  them*  The 
county  moneys  so  obtained  thereupon  became, 
in  the  hand?  of  the  trust  company,  a trust  fund 
by  operatic*--,  ci  lew*  Those  funde  entered  into, 
became  commingled  with,  and  to  that  extent 
uu^umentod,  the  trust  company's  assets  se  a 
whole.  3uch  assets  may  therefore  be  impressed 
with  the  trust  to  the  extent  of  the  funds  so 
vtt'ong fully  obtalnod  and  cowsingled  with  them." 


The  Springfield  Court  of  Appeals  followed  tiie  Huntsville 
Trust  Company  cere  in  the  ease  of  Consolidated  School  ristrlct 
v*  Citizens  avlngs  Bank,  21  &.  W.(as  1.  c.  783,  and  the  Huntsville 
case  Is  cited  with  approval  in  the  case  of  *Mte,  County  Treasurer, 
v*  Oresnlee,  49  £.  V.  (2d)  1 52. 

Also,  in  the  ease  of  Boone  County  v.  Cant ley,  Commissioner, 
51  S.  V.  (2d)  56  1.  c*  58,  the  -uprame  Court  Airther  saldt 

"A  bank  which  has  given  a bond  that  does  not 
comply  with  the  provisions  of  section  12187 
H.  s.  1929,  regrrdleas  of  the  action  taken 
by  the  oounty  court  with  respect  to  it,  is 
not  a county  depositary  either  in  law  or  In 
fast.  And  upon  the  receipt  of  commty  funds 
by  such  a bank,  under  color  of  being  a county 
depositary,  a trust  as  to  funds  so  deposit sd 
arises  in  favor  of  the  county*  Huntsville 
Trust  Jo.,  v.  Hoel.  321  to*  749  1,  c*  767; 

12  S*  W,  (2d)  761,* 


»on.  r..  n.  Rico 
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In  the  c««e  of  State  ex  rel . cravens,  to  Uae  of  Consol 1* 
dated  cjcoI  istrict  So*  2 v • Thompson,  22  £.  V.  C2d)  1.  o.  198, 
the  court  made  the  following  statement  which  1 s appropriate  to 
the  question  here  involved t 


"It  is  plaintiff's  position,  as  reflected 
in  the  first  assignment  of  error,  that  the 
recital  in  the  said  minute,  'Bond  of  D.  W. 
Thompson  as  treasurer  approved,  coney  to  be 
kept  in  Farmers  Tr-st  Co*,  * was  not  sufficient 
in  law  to  designate  s depository  for  the 
.noneye  of  the  district  sntl  to  authorise 
7 oiapaon  to  place  the  money  there,  oecaure 
not  in  conformity  with  the  provisions  of 
sections  9682-9686,  ffsv,  St.  1 '19,  govern- 
ing procedure  in  respect  to  county  funds; 
and  that,  when  the  power  of  an  inferior 
body  to  do  a thing  depends  upon  a condition 
pr  cedant  prescribed  by  statute,  all  the 
world  An  t take  notice  of  that  limitation 
of  Its  power  and  autr*orifcy,  and  detormune 
at  their  own  peril  whether  or  not  the  con- 
dition her  been  complied  with  and  the 
authority  granted;  and  that  the  act  of  the 
board  of  education  in  directing  by  minute 
entry  only  that  the  funds  of  said  district 
be  kept  in  the  F armors 1 Trust  Company  of 
Grant  City,  without  first  advertising  for 
bids,  and  without  requiring  a bond  of  the 
deoository  selected,  was  void  and  of  no 
effect,  and  not  binding  on  the  district; 
and  that  It  was  the  duty  of  the  tren surer 
before  depositing  the  funds  with  the  Farmers* 
Trust  Company  to  see  and  know  that  said 
depository  bed  been  properly  und  legally 
selected  and  designated,  and  that  a bond  of 
said  trust  company  had  bo an  properly  ap  roved 
and  filed,  and  his  failure  to  do  so  renders 
hi  and  his  sureties  liable," 


From  the  above  cases  we  find  that  a public  officer  is  an 
Insurer  of  public  funds  which  he  has  lawfully  received,  unless 
the  legislature  has  provided  otherwise;  that  the  bank  or  trust 
company  does  not  become  s county  depositary  merely  by  be'ng 
designated  aa  such  in  on  order  of  the  county  court.  It  must 
qualify  as  a depository  by  giving  the  security  prescribed  by 


lion.  Um  D,  Pice 


Q- 


ru^U' t 14f  1933 


Section  18187  F.  S*  1989,  and  where  the  statutory  procedure  In 
the  selection  of  the  county  denoeltory  has  not  been  followed, 
as  In  your  case,  by  the  giving  of  the  bond  and  the  approval  by 
the  conty  court,  the  banks  In  question  are  not  the  legal 
depositories  of  your  county. 

It  Is,  therefore,  the  opinion  of  this  Office  that  since 
the  banks  In  your  county,  mentioned  In  your  letter,  have  not 
given  t e depository  bonds  aa  required  by  statute,  the  co>.mty 
treasurer  depositing  moneys  In  said  banks,  belonging  to  said 
county , does  so  st  Is  own  peril, and  In  the  event  of  the  failure 
of  said  banka  and  the  loss  of  oounty  funds  thereby  he  and  his 
sureties  beooue  liable  on  his  official  bond. 


Very  truly  youra. 


COVKLL  F . HEV  ITT 

Assistant  Attorney-aeneral 


APPROVFDx 

FOY  ■aKITTRldK 
At  toroey-^  en  eral . 
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XI*  RE:  HOURS  OF  WORK  FOR  GROCERS . 


August  23,  1933. 


Mr.  X.  Robertson 
Robertson's  Market 
Mexico  , linovri 


Bmt  Sir; 


Replying  to  your  lot tor  of  August  15  which 
roads  is  part  as  follows; 


•Ours  is  a small  suburban  grocery, 
whose  volume  of  business  doss  sot 
justify  Miring  a oloxk.  Vo  have 
sigasd  sad  received  our  bins  uaglo, 
as  vo  wars  advised  sad  oagor  to  do. 


■tan  vo  bo  required  to  hire  a dork 
or  take  down  our  bins  eagle?  And 

>wr  hours  to  oonfon 
rtly  to  those  sot  down  by  tbs  lo- 
ro tall  or  s'  associations,  when 
»lag  so  rsally  lnjuros 
id  inconveniences  our 
axo  largely  factory  worker o who 
Wish  to  trade  or  place  orders  on  way 
to  work.  The  hours  prescribed  by  our 
i*  organisation 
our  doors  at  the 

go  to  work. 


■By  opening  one  half  hour  earlier  and 
closing  one  half  hour  latsr  are  sc 

violating  our  code? 


■And  nuet  n snail  store  hirs  a olsrk 
Thera  Its  business  will  not  justify  It- 
or  surrender  our  blue  eagle?* 
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It  is  tbs  opinion  of  this  department  that,  other  than  the 
general  provisions  of  Seetion  13,205  R.  S.  Xo.  1939,  ask- 
ing the  period  of  eight  hours  a legal  day*s  work,  there 
le  nothing  in  the  statutes  of  Missouri  restricting  the 
hours  of  work  for  grooers.  Of  course,  if  the  groosre  ,of  your 
community  fora  a voluntary  organisation  and  fix  the  houre 
of  work,  it  is  then  a question  of  whether  or  net  members 
of  such  organisation  live  up  to  same. 

This  department  gathers  from  your  letter  of 
August  15  that  the  groeers  of  Rexioo  have  formed  an  or- 
ganisation under  the  Rational  Industrial  Recovery  Aot.  Zf 
you  have  joined  the  same,  of  course,  you  are  subject  to 
the  provisions  of  said  act  unless  you  secure  an  exemption 
therefrom  under  section  3,  title  X.  of  eaid  Rational  In- 
dustrial R sc ovary  Act. 

It  is  the  understanding  of  this  department  that 
the  federal  industrial  recovery  act  prohibits  the  adoption 
of  codes  by  organisations  such  as  a grooers*  organisation 
that  will  promo ts  monopolies  or  monopolist is  practices 
or  eliminate  or  oppreae  small  enterprises  or  will  dis- 
criminate against  them.  Section  3 cf  eaid  Indus trial 
recovery  set  provides  as  follove: 

■Upon  the  application  to  the  President 
by  one  or  more  trade  or  industrial  # 

associations  ox  groups,  the  President 
may  approve  a code  or  codec  of  fair 
competition  for  the  trade  or  industry 
or  subdivision  thereof,  represented  by 
the  applicant  or  applicants,  if  the 
President  finds  (1/  that  such  associa- 
tions or  groups  iiqpoae  no  inequitable 
restrictions  on  admission  to  membership 
therein  and  are  truly  representative  of 
such  trades  or  industries  or  subdivisions 
thereof,  and  (3)  that  such  code  or  codes 
are  not  designed  to  promote  monopolies 
or  to  eliminate  or  oppress  small  enter- 
prises and  will  mot  operate  to  discrimi- 
nate against  them,  and  will  tend  to  ef- 
fectuate the  policy  of  this  title:  pro- 
vided, That  such  code  or  codes  shall  not 
permit  monopolies  or  monopolistic  prac- 
tices;* * • * . The  President  may,  as 
a oouuition  of  his  approval  of  any  sueh 
wooe,  impose  • * • * such  exceptions 
to  and  exemptions  from  the  provisions 
of  such  code,  as  the  President  in  his 
discretion  deems  necessary  to  effestuatc 
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the  policy  herein  declared.* 

Your  latter  states  that  It  in  /our  opinion,  tbs 
operation  of  tbe  Rational  Industrie,!  Recovery  Act,  through 
the  groeers*  organisation  in  Mexico,  is  working  a bard ship 
on  you  because  of  the  different  condition*  surrounding  your 
business  and  that  of  the  groeers  In  ths  business  section 
of  your  elty.  This  difference  of  conditions  would  he  n 
basis  for  you  to  apply  for  an  exemption  as  to  hours  under 
the  industrial  reeoTery  code.  The  Industrial  rseerrury 
met  is  to  be  put  into  operation  and  carried  out  in  thi- 
and  other  states  through  local  boards  and  agencies  as  this 
depax taent  understands  It. 

This  department  suggests  that  you  get  in 
touch  with  the  State  organization  appointed  by  the 
Mat  tonal  Adainist ration  at  Washington  to  administer 
the  Rational  Industrial  Recovery  In  tikis  State  and 
present  to  then  the  difference  in  the  conditions  sur- 
rounding your  business  and  that  of  your  fellow  crafts- 
men engaged  in  following  their  avocation  in  the  busi- 
ness part  of  Mexico  and  sake  that  the  basis  for  the 
reguest  for  an  order  excepting  you  fron  the  hours  of 
labor  accepted  by  the  grocers*  organization  under  the 
industrial  recovery  set  for  Mexico,  Missouri. 


Reepee t fully  submitted. 


wtpw  r.  

Assistant  Attorney  general. 


APPROVE): 


flOTTSCTffflTdg  " 

At  toraey-Qeneral 
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TAlATloHs— operative  dates  of  Sections  9969  and  9952  as  con- 
tained in  Senate  Bill  94,  respecting  penalties* 

V * 

August  34,  1938 


Honorable  Bat*  B.  Rieger 
Prosecuting  Attorney 
Adair  County 
Kirksrills,  1 Missouri 

Dear  Sirt 


FILED 


We  acknowledge  receipt  of  your  

opinion  of  this  office,  your  request  reading 


for  an 
as  follows > 


"Does  Senate  Bill  lo. 
at  page  423  8*  A.  Bo 


80,  which  appears 

_ __  1933,  BttA  which 

provides  that  during  the  Months  of  July 
August  1933,  Collectors  shall  oolleet 
t the  penalties  due,  etc,  apply  to  non 
lion  9909  8.  A*  Ho.  1933,  or  doss  it 


i of 

Section 

apply  only  to  the  old  Section  9969  (R. 

Mo*  1929)  only,  in  other  words  is  the 
ool lectors  com  lesion  on  delinquent  taxes 
paid  during  the  nqnth  of 
t of  4jt  or  i of  3$. 


Does  Section  9952  8.  A*  Ho.  1933,  whisk 
provides  a Unit  of  10p  on  taxes  core 
than  a year  in  delinquency,  take  effect 
on  July  35th  1933  end  apply  during  the 
recMklndar  of  this  year,  or  does  it  he- 
eone  operative  on  January  1,  1934." 

In  considering  your  first  inquiry,  we  refer  to 
Section  9989  mm  contained  in  the  1929  Revision,  which  provides 
for  additional  ooepsnsation  to  eollsetors  for  the  collection  of 
book  taxes,  portions  of  whidh  read  aa  follows! 


"Seo.  9969.  TZt 8 AMD  C0MPEB8ATX0B.— fees 
shall  be  allowed  for  services  rendered 
under  the  provisions  of  this  article  as 
follows:  To  the  collector,"  • • • four 
per  cent,  on  all  rase  collected} * * • 

the  change  with  which  ve  arc  here  eonocmed  which  wan  made  in 
the  foregoing  section  when  re-enact ed  as  a part  of  Senate  Bill 
94  was  the  ohaage  of  "four  per  cent"  to  "two  per  cent.". 

Senate  Bill  94  contained  no  anergsnoqr  clause,  and  accordingly 


Honorable  Mat.  B.  Hi eger 
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vss  not  effective  until  July  24,  1933. 

Without  question,  Senate  Bill  80  is  operative  as  to 
■penalties,  interest  and  costs*  accruing  under  Senate  Bill  94, 
as  veil  as  under  the  lav  prior  thereto.  Senate  Bill  80  wae 
passed  by  the  General  Aeeeaibly  end  approved  by  the  Governor 
subsequent  to  Senate  Bill  94,  and  by  all  rules  of  construction, 
would  take  precedence  over  the  latter..  This  is  conclusive  in 
view  of  the  statement  of  Judge  Hays  in  the  case  of  State  ex 
rel*  v.  Xoela  81  8.  W.  (3)  750  1.  ©.  758,  which  reads  as 
follows: 


*Ko.  80  is  a valid  and  presently  effect- 
ive and  operative  temporary  law  and  effect- 
ually, during  the  limited  period  of  Its 
operation,  suspends  the  effectiveness  sad 
operation  of  Mos.  110  and  115.  and  also 
suspends,  during  the  sane  period  and  by 
necessary  implication,  such  statutory  pro- 
visions contained  in  said  chapter  on  tax- 
ation as  are  in  conflict  with  Mo.  80,  and 
particularly  the  provisions  relating  to 
the  oonpeasattdA  of  the  respondent  for 
any  and  all  hie  services  rendered  and  to 
be  rendered  during  said  period  Incident  to 
back  cr  delinquent  taxes  or  the  collection 
thereof* 

Having  concluded  that  both  laws  are  subject  to  Senate  Bill  80, 
we  are  left  to  determine  under  which  Section  9969  the  collector 
is  entitled  to  be  compensated* 

Respecting  the  status  of  the  4$  commission  after  the 
repeal  of  the  sections  providing  therefor,  we  turn  to  article 
3 of  chapter  4,  here  ve  find  a number  of  sections  as  to  the 
effect  to  be  given  laws  after  their  repeal.  w«  quote  portions 
of  Section  881,  referring  to  fines,  penalties,  mad  forfeitures; 

"Sec*  661.  REPEAL  OF  LAW  MOT  TO  AFFECT 
PUMISimm  FOR  0FFEB8K  COMMITTED  WHILE 

IK  FORCE.—*  • • *no  fine,  penalty  or 
forfeiture  incurred  previous  to  the  time 
when  any  statutory  provision  shall  be 
repealed,  shall  be  affected  by  such  re- 
peal; but  the*  * * *reoovery  of  such 
fines,  penalties  end  forfeitures,  shall 
be  bad,  in  all  respeeta,  as  if  the  pro- 
visions had  remained  in  force.* 


Honorable  Vat.  B.  Rieger 


1933. 
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Therefor a,  any  penalty  Incurred  under  the  old 
Section  9069  previous  to  July  24thf  would  be  unef footed  by 
eueh  repeal.  If  the  additional  ooami salon  due  the  collector 
for  the  eolleetloa  of  back  taxes  la  a penalty,  and  was  Incurred 
prior  te  July  34th,  It  le  unef fee ted  by  the  repeal  of  Sect Ion 
9969.  Oader  the  unaalnoue  authority  la  thie  state,  the  col- 
lector's o oral salon  far  back  tax  collect ions  has  been  deter* 
nined  to  be  a penalty.  We  quote  froa  the  opinion  of  Judge  Hays 
la  the  ease  of  State  ex  rel.  v.  Koeln  supra,  1.  o.  753. 

**  • • "by  statutory  claeelf lent ion  the 
respondeat* e 'ooaBlenioa*  of  2 per  oeat. 
oa  delinquent  taxes  collected  le  'penalty* 
as  against  the  relator,  required  to  be 
added  to  the  tax  bill  and  collected  froa 
the  party  paying  eueh  tax  'as  a penalty 
la  the  seas  manner  as  other  penalties  are 
collected  and  enforced.*  Thus  the  penalty 
exact ed  of  the  relator  is  by  the  statute 
(saetlea  6836)  required  to  be  accounted 
for  by  the  respondent  along  with  the  in- 
terest penalty  of  1 per  cent,  per  Month 
lapoeed  by  section  9914,  supra.*  • • *. 

It  follows  that  as  used  in  the  chapter 
on  taxation  la  the  Revised  Statutes  the 
expression  'eoaalsslons,*  'interest,' 

'fees.'  and  'costs1  are  included  la  the 
geaerio  tens  ' penalty.'. • 

If  the  ocBiesloa  was  Incurred  prior  to  July  34,  1933,  it  attaches 
as  of  the  date  It  was  ■ incurred"  within  the  meaning  of  Section 
661,  and  accordingly  is  not  affected  by  the  repeal.  Thie  precise 
question  has  been  decided  by  our  Supreae  Court  in  the  oaec  of 
State  ex  rel.  v.  Fendorf , 396  9.  w.  787  1.  o.  788  et  aeq.  We 
quote  froa  the  opinion  as  follows t 

* there  is  but  one  question  for  decision 
in  this  o&se  and  that  let  At  what  tine 
dose  the  collector  of  revenue  becoae 
entitled  to  the  foe  of  4 per  eentua 
under  the  provisions  of  section  12969." 

Section  13969  of  the  1919  Revision  is  Section  9969  of  the  1939 
Revision.  The  issue,  as  above  set  out,  arose  shea  a collector 
demanded  p&yaent  of  the  4*'  penalty  ooMlasion  on  delinquent 
taxes  paid  in  February.  As  the  Back  Tax  book  had  not  been  node 


Honorable  Hat*  B.  Hieper 


August  34,  1933. 


up,  the  taxpayer  took  the  position  that  tbs  collector  waa  not 
entitled  to  the  added  compensation  for  the  collection  of  tke 
delinquent  tax.  *e  mote  further  fraa  the  above  opinion  on 
page  739. 


"Beginning  with  January  let,  the  oelleetor 
has  the  duty  of  collecting  this  penalty, 
which  le  in  the  nature  of  an  additional  tax, 
and  of  computing,  apportioning,  and  account* 
lng  for  the  eeme.  Thle  eectlon  (13906) 
fixing  thle  penalty  of  1 per  ocntt»  per  uonth 
le  e part  of  article  6,  but  It  specifically 
poetponee  the  duty  of  computing,  collect lag. 
and  accounting  of  it  until  after  January  lei, 
and  section*  13938  and  19932  (both  la  article 
9)  fix  January  let  aa  the  date  of  delinquency 
when  this  penalty  accrues,  and  places  the 
duty  on  the  eolleotor  te  enforce  the  lien 
thereof.* 


•It  scene  clear  that  the  collection  of  the 
penalty  provided  for  by  section  13906,  after 
January  1st,  is  the  enforcement  of  the  lien 
of  the  state  made  the  duty  of  the  eolleotor 
by  sect lone  13939  and  13933,  end  that  thle 
duty  begins  on  January  let  end  entails  labor 
on  the  part  of  the  collector  prior  to  the 
first  Monday  In  *areh,  which  would  be  a sex* 
vice  within  the  meaning  of  eectlon  13959.* 

•The  collector  waa  entitled  to  hie  fee  of 
4 per  cental  In  thle  case,  ae  we  oonetme 
the  statute,  which  accrued  to  bin  in  January 
1,  1934.* 

Under  the  above  ruling,  there  eon  be  no  doubt  but  that  the  4f£ 
eolleotor1*  coamlaalon  attaches  ae  a penalty  on  the  date  of  the 
delinquency  of  the  tax,  to-witi  January  let. 


Ae  the  penalty  oonadeelon  of  4 £ due  the  eolleotor  vac 
Incurred  under  chapter  59  within  the  aeaning  of  Section  661  prior 
te  the  34th  day  of  July,  1933,  It  le  the  opinion  of  thle  office, 
that  In  computing  the  oolleetor'e  eonedeelon  due  upon  collection 
nade  during  August,  Section  9969  aa  contained  In  the  1939  Revision 
should  be  used,  giving  due  effect  to  Sonata  Bill  80. 


Honorable  Mat.  S.  Rieger 


Awgu*t  34,  1933* 


V«  shall  now  consider  your  second  inquiry,  to- wit, 

•Does  Section  9953  8.  A.  Ho.  1933,  vhish 
provide*  a Halt  of  10$  on  trace  acre  than 
a year  In  delinquency,  take  effect  on 
July  35th  1933,  and  apply  during  the  re- 
mainder of  this  year,  or  does  It  become 
operative  ta  January  1,  1934." 

It  has  been  the  custom  of  County  Collectors  to  charge  and 
collect  1 % per  month  on  delinquent  taxes  under  the  provisions 
of  Section  9914,  portions  of  which  read  as  follows! 

"sec.  99U.  pbhalty  for  failork:  to  pat 

TAX3&*.— If  any  taxpayer  shall  fail  or 
neglect  to  pay  such  collector  his  taxes 
at  the  time  and  place  required  by  such 
notices,  then  it  shall  be  the  duty  of 
the  collector,  after  the  first  day  of 
January  then  next  ensuing,  to  collect 
and  account  for,  as  other  taxes,  an  ad- 
ditional tax,  ae  penalty,  one  pay 
cent,  aer  month  upon  all  taxes  collected 
dy  aim  after  thq  first  day  of  January. 
as  aforesaid;  and  in  computing  said  ad- 
dltional  tax  or  penalty,  a fractional 
part  of  a month  shall  be  counted  as  a 
whole  month." 

This  1$  per  month  penalty  is  due  monthly  and  charged  monthly. 

It  Is  not  assessed  at  so  much  per  annum,  but  liability  attaches 
monthly  for  the  1$  delinquency  penalty  that  accrues  monthly,  and 
no  more.  On  July  34,  1933,  the  total  penalty  Incurred  or  accrued 
was  seven  months  at  i$  par  month.  Ho  liability  attached  for  the 
payment  of  any  additional  sun  whatsoever.  Ho  obligation! on 
July  34,  1933)  rested  upon  the  taxpayer  to  pay  any  additional 
per  cent*  Ho  penalty,  other  than  the  1$  above  referred  to, 
having  been  incurred,  Section  661  hereinbefore  referred  to  is 
inapplicable.  Penalties  not  incurred  by  July  34,  1933  can  no 
longer  be  collected  under  the  prior  lan  except  as  is  consistent 
with  Senate  Bill  94.  It  is  evident  that  Senate  Bill  94  modified 
and  changed  the  interest  penalty  due  on  delinquent  taxes,  ruction 
9949  as  contained  in  Senate  Bill  94,  Laws  of  Missouri  1933,  page 
435,  et  seq.  reads  in  part. 

•Sec.  9949.  SHAU.  COU.KOT  BACK  TAXES . — 

The  collectors  of  the  respective  counties 
and  the  collectors  of  such  cities,*  * • * 
shall  proceed  to  collect  the  taxes  coo- 
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t lined  in  suoh  'back  tax  book**  * * *# 
and  any  person  Interested  in  or  tke 
owner  of  any  tract  of  land*  * * *nay 
redeem  suck  tract  of  land*  * • *by 
pacing  to  the  proper  collector  the 
anouat  of  the  original  taxes,*  * * * 
together  with  Interest  on  the  sans  from 
the  day  upon  which  said  tax  first  became 
deli m; u at  at  the  rats  specified  in 
rect ion  9963. * 

This  requires  collectors  to  erected  to  oolleot  the  delinquent 
taxes  plus  interest  penalty  "at  the  rate  specified  In  Section 
9993%  The  pertinent  parte  of  Section  9952  reads  as  follows! 

*•***,  if  taxes  are  paid  on  land  or 
lots  delinquent  for  the  preceding  year 
at  any  tina  prior  to  sale  thereof  as  in 
this  act  prowl dad , the  per  centum  of  pen* 
alty  added  shall  not  exceed  one  per  cental 
per  month  or  fractional  part  thereof  or 
tea  per  centum  annually.*  * * *”. 

This  section  definitely  limits  the  amount  of  penalty  for  any  one 
year  to  10&,  and  to  that  extent  modified  the  laws  as  sxlsted  be- 
fore the  effective  date  of  Senate  Bill  94. 

In  view  of  the  foregoing,  it  is  the  opinion  of  this 
office  that  the  limitation  contained  in  the  above  sections 
upon  the  maxima*  amount  of  penalty  Interest  which  may  be  col- 
lected for  anyone  year’s  delinquency  is  operatlvs  on  the  sffecW 

lve  date  of  Senate  Bill  94,  and  that  the  maximum  amount  of  In- 
terest that  may  be  charged  during  1933  on  1933  delinquent  taxes 
Is  M#,  the  collection  of  such  penalty  being  subject  to  Senate 
Bill  80. 


Keaneotfully  submitted 


RAjIKT  0.  ffALTHSH,  Jr. 
Assistant  Attorney  General 


APPROVED: 


HOT  McXITTRlOH 
Attorney  General. 


BUS  AND  TRUCK  LAW:  When  a violation  of  the  same. 


honorable  Carrie b R . Rooney 
Jr ro s (touting  i ttomey 
Clay  County 
LI  berty  , 41  r sou  ri 


/ 

An  uet  25,  1933 


filed 
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Dear  sir: 


This  Department  acknowledges  receipt  of  your  letter 
of  July  31,  1933  requesting  an  opinion  relating  to  a ot,or 
truck*  lour  letter  1®  as  follows: 

11 1 would  be  pleased  to  Jiave  your  opinion 
as  to  whether  or  r ot  tho  driver  of  a -no tor 
truck#  under  the  followln  facte,  -would  be 
operating  tho  truck  in  violation  of  law* 

The  owner  of  the  truck  does  not  havo  a 
certificate  of  convenience  and  necessity 
from  the  Public  Service  Com  is® -on,  but 
he  carried  a tractor  on  tho  truck  from  a 
point  within  *he  city  limits  of  Liberty 
to  a point  near  Kxcelslor  springs,  Missouri, 
but  to  o J'ara  home  which  was  not  within  the 
city  limits*  He,  also,  picked  up  another 
tractor  and  carried  It  on  hie  truck  from 
a point  approximately  four  miles  north  of 
Liberty#  Missouri#  to  the  same  farm  home 
near  Hxeelslor  Rprln  ;s.  He  was  not  oper- 
ating between  terminals. 

As  I understand  It,  ha  undoubtedly  wold 
be  gu  ilty  if  he  wore  carrying  freight  for 
hire  between  ter  line  Is,  but  I would  app- 
reciate an  expression  of  your  opinion  on 
this  quest! on  where  he  is  not  operating 
between  terminals. 

Thanking  you  In  advance,  1 am.'* 


1 


honor-aide  James  S.  uonney 


ugust  25 , 1935 


-2- 


fhe  question  presented  In  your  letter  is  not  a n--w 
one  as  most  every  lavyor  In  private  practice  has  had  the  same 
quest' on  presented  to  him,  since  the  passage  of  tiie  dotor  -us 
and  Truck  Lav  in  1931* 


Section  52d5,  Laws  of  -Missouri  1931  , page  306,  Is 
as  follows i 

"The  provisions  of  this  act  shall  not  apply 
to  any  moor  vehicle  of  a carrying  capacity 
ol  not  to  exceed  five  perrons,  or  one  ton 
of  freight,  when  operated  under  contract  with 
the  federal  ; overniaent  for  carrying  the  United 
Ltatee  mall  and  when  on  the  trip  provided  in 
said  contract;  nor  any  mo*  or  vehicle  ov-ned, 
controlled  or  operated  as  a school  bus;  nor 
taxicab,  sr  herein  defined;  nor  to  motor  ve- 
hicles used  exclusively  in  transporting  farm 
and  dairy  products  from  the  farm  or  dairy  to 
warehouse,  creamery,  or  other  original  stor- 
age or  market;  nor  to  motor  vehicles  used 
exclusively  in  the  dlstrlbu tJon  of  newspapers 
from  the  publisher  to  suhrertbere  or  distri- 
butors. No  provision  of  this  act  shall  be 
bo  construed  as  to  deprive  any  county  or 
namlelpality  within  tills  dtate  of  the  right 
of  police  control  over  -die  use  of  its  public 
hi  hways,  or  the  state  highway  cciwalssion  of 
the  ri  ht  of  police  control  over  the  use  of 
stato  hi  hways.  This  act  shall  not  apply 
to  trucks  used  in  work  lor  the  state  or  any 
civil  subdivision  thereof." 

Construing  the  facts  as  rutllned  in  your  let ter, the re 
is  no  ’rovlfll on  in  the  exemption  statute  which  would  exempt  the 
operator  of  the  truck  in  question.  The  term  "-.otor  carrier" 

Is  defined  as  follows  under  Lection  52  4 , Laws  of  Missouri  1931, 
jage  304: 


"(b)  The  term  'motor  carrier. 'when  used 
in  this  act,  means'  any  “person,  firm, part- 
ner ship,  as socl?  'Ton,  "joint-stock  company, 
corporation,  lessee,  trustee,  or  receiver 
appointed  by  any  court  whatsoever,  operat- 
ing anx  ,otor  vehicle  with  or  without  trailer 
or  trailers  attach'd,  pon  any  iubl lc  hi  hwmy 
for  the  transportati on  o.-  persons  or  property 
or  bo tii  or  or  jeroviding  or  f u rn  1 el lTngsuch 


honorable  Jam>e  £»•  hooney 
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transportation  service,  ior  hire  as  a 
coonon  carrier . Provided,  however, 
this  act  shaTT  rot;  be  so  construed  as 
to  apply  to  motor  vehicles  used  In 
the  transportation  of  passengers  or 
property  for  hire,  op  rating  over  and 
along  regular  routes  within  any  muni- 
cipal corporation  or  a municipal 
corporation  and  the  suburban  territory 
adjacent  thereto,  forming  a part  of 
transportation  system  within  such 
municipal  corporation  or  such  municipal 
corporation  and  tlio  adjacent  suburban 
territory,  where  the  major  part  of  such 
syste  Is  within  the  limits  of  such 
Tiunlclpal  corporation." 

lection  &26ts,  haws  of  a ssourl  1931,  page  307, quoting 
the  part  which  applies  to  the  question.  Is  as  follows! 

"It  Is  hereby  declared  unlawful  for 
any  motor  carrier  to  operate  or  fur- 
nish service  as  a common  carrier 
with In  this  state  without  first  hav- 
ing obtained  from  the  Commission  a 
certificate  declarln  ; that  public 
convenience  and  necessity  will  be 
promoted  by  such  operation 

nder  paragraph  c oi  faction  5272,  ^aws  of  Missouri  1931 
page  312 , 

"In  cowputln  the  annual  license  fee 
on  each  motor  vehicle,  trailer  or 
se  1- trailer,  operating  under  a cer- 
tificate of  convenience  and  necessity 
or  lnterstato  permit  as  a freight 
carry in  vehicle,  the  vehicle  shall 
be  rated  on  the  manufacturer* a rated 
load  capacity  or  tho  actual  weight 
carryln  capacity  of  the  vehicle, 
whleh  capacity  shall  be  doter.iined 
by  the  pui  lie  service  comnlssion  at 
the  time  a certli lcate  of  oonvsnlance 
and  necessity  or  lnterstato  permit  Is 
Issued.  .or  each  motor  vehicle 
oporatin  under  a certli lcate  of 


honorable  *)anoe  **.  Koonoy 
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convenience  und  necessity  or  Inter- 
state pom  it  as  a freight  carrying 
vehicle,  the  annual  license  fee  eiiall 
be  as  follows: 


.ioro  than  ly  and  not  ore  than  2 tons.  . 

ore  than  2 and  not  ore  tlmn  3 tons  • • 
Jre  than  3 and  not  more  than  4 tons  . . 
^ore  than  4 and  not  ore  tuan  5 tons  • * 
.•ore  than  5 and  not  ore  than  6 tons  . * 
-ore  tluun  6 and  not  more  tlmn  7 tons  . • 
...ore  than  7 and  not  more  than  8 tons  • . 
iore  than  8 and  not  ore  than  9 tons  . . 
-ore  than  9 t one ......... 


>25.00 

65.00 

100.00 

135.00 

175.00 

225.00 

275.00 

350.00 
5V.J0.-/0,  " 


we  find  that  if  the  truck  operator  in  question  had  a rateu  load 
capacity  of  more  than  one  and  one- half  tons,  lie  would  be  subject 
to  th  tax  and  would  be  subject  to  tho  provisions  of  tbs  dus  and 
Truck  i4w.  lie  was  hauling  freight,  the  character  of  which  Is 
not  exempted  and  we  assume  tliat  „o  was  do ! nr , it  for  hire. 


It  is  therefore  the  opinion  of  tills  Department  that 
he  would  be  guilty  of  violation  of  the  rfus  and  Truck  Laws  of 

the  State  of  Hasourl. 


As  stated  herein  the  interpretation  of  the  **»■  and 
Truck  law  lms  alws..  s Leon  difficult  for  lawyers  and  we  do  not 
know  what  Interpretation,  if  any,  the  Public  Service  Cormnios*  on 
1ms  ”HAde  in  a case  as  our  letter  presents,  but  interpreting 
the  statutes  In  the  cold  lonf^ia^e  we  are  forced  to  the  abo1  e 
conclusion. 


Yours  very  truly. 


OublVKK  ti.  KUL.N 

Assistant  Attorney  General. 


APPl(OV.J)* 


HOY  .uCt^IT . TICK 

Attorney  General. 


0 H:LC 
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BLIND  PENSIONS: 

/ 

V 


Pees  of  Probate  Judges  for  taking 
applications  for  blind  pensions. 


A gust  29)  1933 


lira*  Mary  E.  Ryder, 

3858  Westminster  Place, 

St.  Louis,  Missouri 

Dear  Mrs.  Ryder: 

This  department  acknowledges  your  letter  under 
date  of  August  23,  1933,  as  follows,  to -wit : 

"Several  Inquiries  have  been  directed 
to  this  office  regarding  fees  by  the  pro- 
bate Judges  for  taking  applications  for 
blind  pensions* 

From  the  pension  law  it  is  understood 
that  'Any  person  who  desires  the  benefits 
of  the  blind  pension  shall  apply  to  the 
Judge  of  the  probate  court  within  his  or 
her  county  or  city  or  to  the  Commission 
for  the  Blind.*  However,  there  is  no 
mention  of  hetner  a charge  is  to  be  made 
by  the  probate  Judge  for  this  service.  Of 
course  when  an  application  is  taken  at  this 
office  it  is  without  any  expen  e to  the 
applicant. 

In  order  that  there  may  be  a uniform 
manner  for  the  handlin  : of  applications  for 
blind  pensions  taken  by  the  probate  Judges 
I am  seeking  your  advice.  If  they  are  en- 
titled to  a fee,  please  state  the  amount, 
for  while  we  want  to  be  considerate  of  the 
probate  Judges,  we  are  deeply  concerned 
about  the  applicants,  who  usually  are  en- 
tirely without  funds  and  in  the  hope  of 
securing  the  blind  pension  are  willing  to 
volunteer  payment  of  a fee  far  in  excess  of 
their  economic  status,  Just  to  be  assured 
of  the  pension. " 


Mi's.  Mar/  £.  A/der  #2. 


In  Sanderson  v*  ike  County,  186  Ho.  1.  c.  606, 
the  Supreme  Court  saldi 

"It  is  a well  settled  law  In 
this  state  that  the  right  to  compen- 
sation for  the  discharge  of  official 
duties  is  purely  a creature  of  statute, 
and  that  tat  statute  that  is  claimed  to 
confer  that  right  must  he  strictly  con- 
strued. The  right  of  a public  officer 
to  condensation  is  derived  from  the 
statute,  and  he  Is  entitled  to  none  fo. 
services  he  may  perform  as  such  officer 
unless  the  statute  gives  it.  ** 

In  the  ease  of  State  fix  Mel  v.  Adams,  172  Mo. 

1.  c.  7,  the  Supreme  Court  in  passing  upon  a claim  for 
services  rendered  by  the  Secretary  of  the  Board  of  Equali- 
zation of  Linn  County,  the  court  saidi 

"In  order  to  stain  tain  this 
proposition  some  statute  must  be 
pointed  out  which  exp re sa ly  or  by 
necessary  implication  provided  such 
compensation  for  such  officer  For  it 
is  veil  settled  law,  that  a right  to 
compensation  for  the  die charge  of  official 
duties,  is  purely  a creature  of  statute, 
and  that  statute  which  Is  claimed  to 
confer  such  right  must  be  etrlclty  con- 
s trued.  A mere  application  ef  these 
principals  to  the  statute  det  rmlnes  t.e 
question  in  hand,  ho  provision  Is  therein 
to  be  found  giving  any  such  compensation 
to  the  Secretary  of  the  Board  of  Equali- 
zation. " 


lire*  tlary  £•  Ryder  U 3* 


In  the  Case  of  Jackson  Court  v.  .tone,  168  Uo*  1*  c*  581 
t ie  Supreme  Curt  h d this  to  eayt 

"It  le  veil  settled  lav  that  all 
statutes  in  rof trance  to  costs  must  be 
eons  trued  strictly  and  tiiat  an  off  leer 
cannot  le  ,;aUy  claim  toy  remuneration 
unless  the  S tato  has  ej^p.ee-.ly  confer ed 
the  right*1" 

Also  in  the  case  of  Givens  v*  Davies  County,  107  *io.  1* 
c*  60S,  the  Supreme  C urt  saidt 

"A  public  off leer  Is  not  entitled  to 
compensation  by  virtue  of  a contract  ex- 
pressed or  implied*  The  right  to  comets* 
eation  exists,  when  it  exists  at  all,  aa  a 
Creation  of  lav,  and  as  incident  to  the  office* 

In  the  absenoe  of  constitutional  * eatrictlone 
the  compensation  or  salary  of  a public  officer 
ray  be  increased  or  diminished  during  his  term 
of  office,  the  maimer  of  his  payment  »i/  be 
changed  or  his  duties  enlarged  without  the 
impairment  of  any  vested  right*** 

The  statute  In  question,  section  8896,  H#  5*  1929  reads 


t.  .us  t 


"Any  person  who  desires  the  benefit 
of  this  article  shall  apply  to  the  Judge 
of  the  Probate  Court  within  hie  or  her 
eounty  or  city  or  to  the  Ceevmiaeion  for  the 
blind,  who , if  satis f a Sd  that  the  applicant 
oo  «e  vltiiin  the  provisions  of  this  a tide, 
shall  gr  nt  to  tne  applicant  a certificate 
of  such  fact,  and  the  certificates  granted 
by  the  rrobate  Judges,  shall  he  certified 
to  the  ltlesour  i Comal  sri  on  for  the  Blind, 
etc*** 


lira*  tlaiy  £•  liyder  ;74. 


It  would  eeon  that  the  presentation  of  the  ap  licatlon  to 
and  the  hearing  before  the  Probate  Judge  le  In  the  nature  of 
a mere  preliminary  matter  for  the  convenience  of  the  blind  person 
who  is  permitted  to  cafes  his  application  there  first,  if  he  chooses, 
for  the  Commission  is  the  body  which  i to  pa  as  on  the  merits  of 
the  application*  There  is  no  provision,  either  in  this  section 
or  any  other  section  in  said  article, which  provides  any  fee  for  any 
service  that  may  be  required  of  a Probate  Judge  in  the  matter  of 
an  a plication  by  one  desiring  benefits  under  said  article* 

In  view  of  the  decisions  heretofore  r«  ferred  to  this  department 
holds  that  the  compensation  to  a Probate  Judge,  oho  Is  n publi ? 
officer,  is  purely  a matter  of  statute  arid  not  one  of  contract, 
either  expressed  or  implied,  and  that  compensation  to  him  exists, 
if  it  exists  at  all,  solely  as  the  erection  of  the  law  and  in  this 
case  no  provision  appears  In  tire  statute  for  con$>  snouting  *■  robots 
Juuges  for  whatever  ee. vices  they  ■ay  render  in  metiers  of  tills 
net ire  and  therefore  no  fee  can  be  legally  charged, taxed  or  collected* 
tie  further  hold, In  view  of  the  law  as  announced  herein,  that  fees 
are  only  legally  collectible  when  expre- sly  authorised  by  the  law, 
and  an  officer  demanding  ieee,  either  from  the  public  who  deals 
with  him  or  from  the  stats,  must  point  to  the  particular  statute 
which  authorizes  them* 


lire 


Wary  £•  J.yder  #6* 


*ie  are  sorry  that  you  could  not  have  received 
this  opinion  sooner, however  the  delay  has  been  unn void- 
able on  our  p*L,rt  we  snsurs  yon* 

Very  truly  yours,  . 


APPROVED 


As _ i«€ant  Attorney  g'*. neral. 


At to mejT  General* 


CO’HTY  DEPOSITOR IES ; Five  quest Iona  submit ted;  County  funds  preferred 

claims  In  Rational  Banka;  where  no  hide  submitted 
for  county  fund a j county  authority  to  buy  U*  S. 
Bonds;  power  of  county  treasurer  to  select 
depository;  Construction  of  Federal  Banking  Act 
on  Insured  deposits. 


Uon . Wet.  B.  Rieger 
Prosecuting  Attorney 
Adair  County 
Kirkevllle,  Missouri 


Dear  Mr.  Rieger* 

This  department  la  In  receipt  of  your  letter  of  recent 
date  in  which  you  request  tbs  opinion  of  this  office  on  five 
questions*  which  1st ter  Is  hereafter  set  forth  sad  is  as  follows; 

"A  situation  has  arisen  In  Adair  County*  aa 
perhaps  In  many  other  counties*  In  regard 
to  the  deposit  of  county  funds  and  the  estab- 
lishment of  county  depositor lea*  which  has 
created  a number  of  legal  questions  to  con- 
found the  County  Court*  and  questions  on 
which  we  would  appreciate  your  opinion. 

1.  Is  the  claim  of  s county  for  its  deposits* 
made  without  a compliance  with  Sec.  12187 

R.  S • Mo.  1929*  a preferred  claim  as  againat 
a Rational  Bank  the  aaaa  aa  It  it  against  a 
State  Bank*  In  the  event  of  liquidation? 

2.  In  the  event  that  no  bids  are  received  as 
provided  in  See.  12184  R.  3.  Mo.  1922,  and 

no  bank  or  banka  In  this  or  adjoining  counties 
desire  to  comply  with  Sec.  12189  P , S.  Mo.  1329, 
la  the  County  Court  privileged  to  deposit  the 
county  funds  In  any  o^her  bank  that  will  comply 
With  Sac.  18187  R*  S.  Mo.  1929? 


5.  Is  the  County  Court  privileged  to  treat 
money  not  needed  for  Immediate  use  ss  s sinking 
fund  and  to  purchase  bonds  of  the  0.  S.  and  the 
State  of  Missouri,  and  sell  them  as  money  Is 
needed*  as  provided  in  Sec.  19123  R.  8.  Mo.  1929? 
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4*  m the  event  that  no  band  to  eeoure  the  county 
funds  Is  obtainable  would  the  Coun^  Treasurer  be 
privileged  to  deposit  funds  not  needed  for  immediate 
use  In  a tine  deposit*  thereby  earning  a rate  of 
Interest  not  obtainable  if  the  funds  were  deposited 
In  a checking  account ? 

5*  When  the  Federal  Banking  lot.  becomes  effective 
on  July  1*  1934*  providing  for  a guarantee  of  all 
deposits  of  $10*000*00  or  loss*  night  public  funds* 
such  as  the  Contingent  Fund*  Pauper  Fund*  Poad  and 
Bridge  Fund*  etc**  be  deposited  In  separate  accounts 
and  thereby  sin  the  anticipated  security  and  still 
satisfy  Sc.  12167  R*S.  Mo*  1929f  ■ 


*e  take  It  that  these  are  hypothetical  questions  end  not  based 
on  facte  existing  In  your  County  and  without  a more  eeaplste  statement 
of  facts  we  are  unable  to  give  you  as  full  an  opinion  as  wo  should 
like  to*  However,  we  shall  undertake  to  answer  each  query  as  bast  wo 
can  under  the  circumstanced-  we  will  take  up  each  question  In  the 
order  submitted  by  you* 

Referring  back  to  tbe  first  question  in  your  letter,  the  question 
ae  to  whether  the  deposit  made  in  a National  Bank,  under  the  circum- 
stances therein  mentioned,  that  the  question  of  preference  will  be 
determined  by  the  Federal  court e end  not  by  the  state  courts  and  different 
rules  will  therein  apply  than  in  our  own  courts* 

lie  recognise  the  r le  in  this  ' tate  that  If  the  county  funds 
are  deposited  In  a county  depository  without  compliance  with  the 
statute  in  regard  to  the  selection  of  the  depository  that  such  dsnoslta 
create  a trust  ftmd  and  tbs  ass at a of  the  falling  banv  or  trust  oompsny 
In  liquidation  are  impress ad  with  tha  trust  in  the  county's  favor  to 
the  extent  of  the  county's  funds  wrongfully  obtained  hlch  augmented 
the  bank's  scats  ae  a whole*  In  other  words,  the  county's  els' n is 
preferred* 


Huntsville  Trust  Co* , v . Noel*  lfi  S*  t (2d)  761. 

The  distribution  of  tha  assets  by  a receiver  of  an  insolvent 
Vatlonsl  Bank  is  governed  by  Halted  States  Revised  Statutes,  Section 
5236,  U*  S*  Comp.  Section  9823,  Section  194  Vol.  IS  T7-  S.  C*  A.,  which 
prevail  over  the  stated*  etetutes  and  we  are  herewith  setting  out 
eeld  section  for  ready  reference t 

•DIVIDKtrS  Ok  ADJUSTED  CLAIMS;  tISTFIBOTION  OF 
ASSETS.  From  time  to  time,  after  full  provision 
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he s been  first  mads  for  refunding  to  ths  United 
States  any  deficiency  in  redeeming  the  notes  of 
such  association,  the  comptroller  shall  make 
a ratable  dividend  of  the  money  eo  paid  over  to 
him  by  aueh  receiver  on  all  such  claims  as  may 
have  been  proved  to  his  aatlaf action  or  adjudloated 
in  a court  of  competent  Jurisdiction,  and,  as 
the  proceeds  of  the  assets  of  such  association 
are  paid  over  to  him,  ahs^l  make  further  dividends 
on  ell  elalme  previously  proved  or  adjudicated; 
cind  the  remainder  of  the  proceeds.  If  any,  shall 
be  paid  over  to  the  shareholders  of  s;oh  association, 
or  their  legal  representatives.  In  proportion  to 
the  stock  by  them  respectively  held*" 


As  eas  said  by  ‘dr.  Justice  White  of  the  Supreme  Court  of  the 
United  States  In  the  case  of  r'avls  v.  Elmira  ^avln^a  Bank,  161  u.  S. 

£76-278 i. « 


"National  banks  are  instrumentalities  of  the 
Federal  government,  created  for  a nubile  pur- 
pose, and  as  such  necessarily  subject  to  the 
paramount  authority  of  the  United  States,  It 
follows  that  an  attempt  by  a state  to  define 
their  duties  or  control  the  conduct  of  their 
affaire  la  absolutely  void,  wherever  such 
attempted  exerclae  of  authority  expressly  con- 
flicts with  the  lews  of  the  United  States,  and 
elthsr  frustrates  the  purpose  of  the  national 
legislation,  or  Impairs  the  efficiency  of  these 
agencies  of  the  Federal  government  to  discharge 
the  duties  for  the  performance  of  which  they 
were  created.  These  rrlneiples  are  axiomatic, 
and  are  sanctioned  by  the  repeated  adjudications 
of  this  court." 

In  Poweshiek  County  v.  Merchants  National  Bs rk  of  -r snail  et  al 
280  B.  W.  63,  1.  c.  66,  It  war  said: 

"We  have  settled  the  proposition  that  there  the 
as  rate  of  a National  bank  are  lnvolveu  and  It 
has  been  sued  In  the  state  courts,  the  Federal 
law  as  to  the  distribution  of  assets  and  prefer- 
ences controls  the  disposition  of  the  case  (In 
the  state  court),  regarlees  of  what  the  state 
law  may  be  with  reference  to  it.  We  eo  held  In 
the  case  of  Palo  Alto  County  v.  Idredge,  199 
Iowa  1,  801  N.  W.  138.  This  was  the  exact  hold- 
ing of  the  United  States  Supreme  Court  In  the 
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septenb  r b,  jyaa. 


■f 

« 


case  of  Davis  v.  Almira  Savings  Bank,  161  U.  S. 

275,  16  S.  Ct.  SOS,  40  L.  ^d.  700." 

So  it  will  be  eeen  that  as  to  the  distribution  of  the  assets 
of  a failed  N fcional  Bank,  the  ? deral  Courts  have  Jurisdiction. 

In  F . C.  L.  Section  12,  p.  SSS,  it  Is  saldi 

"The  correct  rule  is  announced  that  where  public 
funds  are  wrongfully  deposited  In  a bank  which 
has  knowledge  of  the  character  of  the  funds, 
they  are  Impressed  with  a trust  and  If  such 
funds  can  be  traced  Into  the  hands  of  the 
receiver  of  a bank,  or  f the  assets  in  his 
hands  have  been  increased  by  such  deposit,  sueh 
Assets  will  be  subject  to  such  trust  and  the 
clalw  therefor  will  be  entitled  to  a preference 
of  the  assets."  ( *any  cases  are  cited  In  this 
work  to  support  this  statement.) 

This  principle  Is  sup  or ted  by  numerous  authorities:  That  the 
unauthorised  or  unlawful  euoalt  of  public  funds  In  s bank  which 
subsequently  b-  comes  Insolvent  creates  a trust  relationship  In  such 
funds  between  the  bank  and  the  community  to  which  they  belong.  The 
following  cases  support  this  theory  and  several  of  them  are  cases 
where  public  funds  have  been  deposited  In  National  banks  and  preferred 
el.- ‘ms  have  been  allowed  by  the  Federal  courts;  which  cases  we  cite 
as  follows* 

ran  Diego  County  v.  California  National  Bank,  52 
ed.  59; 

Beard  v.  independent  flat.,  35  C.  C.  A.  562,  r:8 

Fed.  375; 

Crawford  County  v.  Patter-son,  149  ’ed.  222; 

Crawford  County  v.  St  awn,  15  L.  R.  ft.  (n.s.) 

HOC,  167  Fed.  49; 

centre 11a  v.  Uhlted  States  Bonk,  221  >ed*  765; 

Allen  v.  United  : tates,  266  Fed.  678; 

Page  County  v.  Rose  et  al,  130  Iowa  296,  8 Ann. 

Cases  114,  6 L.  R.  A.  IN.  S. ) 886,  06  N.  W.  744; 

State  v.  Midland  State  Bank,  52  Neb.  1,  66  Am. 

State  Rep*.  484. 

although  your  first  qu- at ion  Is  a hypothetical  question  we  see 
no  ret. a on  for  a different  rule  and  the  federal  courts  seen  to  be  just 
as  liberal  In  allowing  preferred  claims  where  a trust  has  been  estab- 
lished as  the  State  courts,  riowever,  ev  ry  oase  mu  - 1 stand  upon  the 
particular  fact*  and  c lr cum s twice*  of  that  case.  It  is,  therefore. 


Hon.  Hat.  B.  Flag*** 
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our  op  n Ion  that, as  to  your  first  question,  a oref erred  claim  would 
be  allowed  by  the  Federal  court#  against  a Istional  bank  the  same  as 
It  1#  against  a State  bark  In  the  event  of  liquidation  under  the  sans 
state  of  facts* 

Answering  your  second  question,  will  say  that  Poet  ion  12184 
R.  ?.  1929,  provides s 

"It  shall  be  the  duty  of  the  county  court  of  each 
county  In  this  state,  st  the  May  Tam  thereof, 
in  the  year  1909,  and  every  two  years  thereafter, 
to  receive  proposals  frou  banking  corporations, 
associations  or  Individual  bankers  in  such  county 
as  may  desire  to  be  selected  ss  th e“<f epo sitarie g 
of  the  funds  of  said  county." 

And  said  section  further  provides  how  the  county  court  shall  proceed 
and  the  letting  of  said  county  money  and  how  they  will  advertise  that 
said  letting  will  be  had. 

Section  12186,  R.  S.  Mo.  1929,  provides  as  follows i 

"%y.  banking  corporation,  association  or  individual 
banker  in  said  county  desiring  to  bid  shall  deliver 
to  the  clerk  of  eald  court,  on  or  before  the  first 
day  of  the  tsffm  of  eald  court  at  which  the  selection 
of  depositories  is  to  be  aade,  a sealed  proposal, 
stating  the  rate  of  interest  that  said  banking 
corporation,  association  or  Individual  banker  offers 
to  gmy  on  the  funds  of  the  county  for  the  tern  of 
two  years  next  ensuing  the  date  of  said  bid,  etc. 
«««*»#•* 

Section  12186,  R.  £.  1929,  provides  how  the  county  court  shall 
proesed  In  the  opening  of  the  bids  and  what  moneys  shall  be  let  to 
the  successful  bidder  etc* 

Section  12187  R,  S.  1929,  provides : 

■within  ten  dsys  after  the  selection  of  depositaries. 

It  shall  be  the  duty  of  each  successful  bidder  to 
execute  a bond  payable  to  the  county,  to  be  approved 
by  the  county  court  and  filed  in  the  office  of  the 
clerk  thereof,  with  not  less  than  five  solvent 
Sureties,  who  shall  own  unencumbered  real  estate  In 
this  state  of  as  great  value  at  the  amount  of  said 
bond,  or  with  a surety  or  trust  company  authorized 
by  the  laws  of  this  state  to  execute  bonds  as  surety;" 
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'nd  said  s cfcion  further  provides  t 

"that  the  court  nay  accept  In  lieu  of  real  estate 
ae  security  bonds  of  the  «%lted  states  or  of 
the  state  of  Xlseourl*  etc*  * 

Ml  of  the  foregoing  sections  provide  for  the  selection  of 
a depositary  within  the  eounty  advertising  for  bl  d%  and  no  other* 

Section  12189  K,  S.  1329,  provides  as  follow si 

"If  for  any  reas.n  the  banking  corporations* 
asaoc let  Ions  or  individual  bankers  In  any 
county  ahall  fall  or  refuse  to  submit  pro* 
possla  to  act  as  eounty  depositaries  as  pro* 
vlded  In  section  1F196,  then,  and  In  that  case* 
the  county  court  shall  have  power  to  deposit  the 
funds  of  the  eounty  with  any  one  or  more  of  the 
banking  corporations*  associations  or  Individual 
tanker  a In  the  oo  nt..  or  adjoining  counties,  in 
euoh  sums  or  amounts,  and  for  such  period  of 
time*  as  the  e urt  may  deem  advisable*  at  eueh 
rate  of  interest*  not  loss  than  one  and  one*half 
per  centum*  as  may  be  agreed  upon  by  the  court 
and  the  hanker  or  hanking  concern  receiving  the 
deposit;  said  Interest  to  be  computed  upo.i  the 
dally  balances  due  the  county,  as  provided  In 
section  12186,  and  any  bank  or  banking  concern 
agreeing  to  accept  deposits  under  the  provisions 
of  this  section  shall  execute  a bond  In  manner 
and  form  aa  prescribed  In  section  12187,  with  ell 
the  conditions  therein  mentioned,  the  penalty  of 
such  bond  or  bonds  to  be  not  less  than  the  total 
amount  of  the  county  funds  to  be  deposited  with 
such  bank  or  hanking  concern.* 

If  we  understand  the  question  correctly  It  le  that  after 
all  of  the  statutory  requirements  have  been  compiled  with  by  the 
county  court  in  submitting  bide  by  advertisement  etc.,  and  no  bids 
submitted  by  the  banks  of  its  own  county  and  no  bank  in  the  county 
court's  own  county  or  adjoining  county  desire s to  comply  with  the 
requirements  of  Section  12189  F.  S.  1929,  where  no  bide  have  been 
received  by  the  co  nty  court,  may  the  county  court  then  deposit 
the  eounty  funds  In  any  other  bank  that  will  comply  with  Section 
12187  R*  S.  1929*  which,  as  we  would  Interpret  your  question,  would 
be  to  comply  with  ell  of  the  provisions  of  said  section*  The  nro* 
eedure  under  said  section  12187  le  followed  only  In  connection  with 
the  proceedings  outlined  In  5 ctlona  12184,  12186  sad  12186*  where 
the  county  court  has  advertised  for  bide,  and  the  bidders  have 
followed  a particular  course  of  procedure  and  the  county  court  opening 
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the  bid*  in  the/  term  in  the  odd  ye  are  therein  mentioned  and  selecting 
the  depositories  of  the  funds  In  a particular  manner. 

The  county  court  is  a court  of  statutory  origin  and  its  powers 
mist  be  e ire  ascribed  within  the  confines  of  the  statute  and  has  no 
powers  other  than  those  set  out  in  the  statute.  *he  Supreme  Court  in 
the  case  of  Baline  County  v.  Wilson,  61  Mo.  257,  1.  c.  £39,  had  thle 
to  sey: 

"County  courts  ere  only  agents  of  their  respective 
cov4nti.es  in  the  straw  and  to  the  extent  prescribed 
by  law*  So  long  as  they  continue  to  tread  in  the 
narrow  pathway  allotted  to  their  feet  by  legal 
enactment,  their  acts  are  valid,  but  Whenever  they 
step  beyond,  their  acts  are  void,* 

In  the  case  of  Bay-less  v.  Gibbs,  251  to.  492,  1*  c*  60$,  the 
court  saldi 

"This  court,  in  numerous  cases  has  repeatedly 
held,  that  the  county  court e of  the  respective 
count lee  of  the  state  are  not  the  general  agent a 
of  the  counties  of  the  state.  They  are  courts 
of  limited  Jurisdictions,  with  powers  well 
defined  and  limited  by  the  lawe  of  the  state; 
as  has  been  well  said,  the  statutes  of  the  state 
constitute  their  warrant  of  authority,  and  when 
they  act  outside  of  and  beyond  their  statutory 
authority,  their  acta  are  null  and  void." 

The  Supreme  Court  in  the  case  of  Meade  v.  Jasper  County,  305 
Mo.  4*76,  1.  c.  485,  reaffirms  the  doctrines  In  the  case  of  Baylese 
v,  Gibbs,  supra,  and  Saline  County  v.  Wilson,  supra,  and  quoted 
approvingly  from  both  cases*  It  is  the  opinion  of  this  office  that 
there  is  no  statutory  or  other  authority  for  the  county  court  to  act 
under  such  circumstances  as  you  mentioned  In  your  second  question  and 
ther  fere,  the  county  depository  selected  in  that  manner  would  not  bo 
lawful  desposltory  of  said  county. 


Answering  your  third  question  will  say  that  Section  12123  R*  3 
1929,  provides  as  follows: 

"In  case  the  county  court  of  any  county,  having 
such  jBOney  as  is  referred  to  in  the  foreg  ing 
sections  of  this  article,  shall  deem  it  best, 
such  court,  instead  of  loaning  such  money  in 
the  manner  hereinbefore  provided  for,  may  Invest 
the  same  either  in  purchasing,  on  the  best  terms 
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obtainable,  bond*  of  the  nited  States  or  of 
the  state  of  Missouri,  said  bonds  to  be  bold 
In  trust  for  the  fund  or  funds  to  which  the 
money  acplied  to  their  purchase  belonged,  and 
s all  be  »o  expressed  In  the  public  record-1;  of 
the  county,” 

Now  the  "such  coney"  mentioned  la  the  aoove  section  refers  to 
the  jjoney  rationed  In  Section  12117  R#  3#  1929,  which  gives  the 
several  counties  of  this  State  authority  to  loan  out  any  money  In 
the  bends  of  the  treasurer  of  such  county  collected  for  the  purpose 
of  constituting  a sinking  fund  for  nay  ng  the  principal  of  any 
indebtedness  5 ncurred,  'for  which  bonds  are  outstanding,  or  collected 
to  pay  interest  on  the  bonds  of  sue  ; county  issued  etc#  Section 

12118  provides  what  seouri ty  the  county  court  shall  require,  Section 

12119  provides  for  the  bond  and  rate  of  interest  of  said  loans,  sod 
Section  12120  provides  for  t e foreclosure  la  the  ©vent  of  default 
In  the  payment. 

The  sect  one  above  enumerated  provide  only  for  the  loaning  out 
of  the  money  therein  provided  for  sinking  f ujkj?  and  no  other,  The 
words  "sinking  fund"  ha-e  a well  defined  .-leaning, 

”A  fund  created  for  extinguishing  or  paying  a 
funded  debt;  a fund  arising  from  particular 
taxes,  imposts  or  duties  which  is  appropriated 
toward  the  payment  of  the  interest  due  on  a 
public  loan  and  for  the  payment  of  the  principal,” 

58  Corpus  thirls  p,  738. 

So  it  would  be  our  opinion  that  your  county  court  would  not  be 
^privileged  to  treat  money  not  needed  for  Immediate  use  as  a sinking 
fund  and  to  purchase  bonds  of  the  U.  S.  and  of  the  State  of  Missouri 
and  sell  them  as  money  is  needed,”  because  these  sections  have  no 
application  to  anything  other  than  the  sinking  fund  money# 


In  reply  to  your  fourth  question  will  cay  that  it  is  the  duty 
of  the  county  court  and  It  has  the  power  to  select  a county  depository 
and  not  the  duty  of  the  county  treasurer  to  do  so.  It  is,  therefore, 
the  opinion  of  this  Office  that  the  county  treasurer  of  your  county 
has  no  statutory  authority  and  Is  not  privileged  to  denosit  funds 
not  needed  for  immediate  use  in  a time  deposit# 

In  the  selecting  of  county  depositories  by  the  county  court 
we  find  no  place  in  the  statutes  where  the  county  court  can  deposit 
the  county  moneys  on  time  deposit  end  the  county  court  should  follow 
the  statutes  In  depositing  county  moneys.  The  county  treasurer  has 
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no  power  or  authority  to  lean  the  county  fund*  under  such  conditions, 
ee  that  ie  what  a time  deposit  Is  - merely  a loan  to  the  bank  for 
a stipulated  time  at  a stipulated  rate  of  interest  end  does  not  con- 
template that  the  bank  mould  give  a depository  bond. 


Answering  the  fifth  question  propounded  In  your  letter  mill 
say  that  we  presume  that  you  refer  to  Section  12B,  seventh  lvle&on 
( L) , of  the  federal  Banking  Act  of  1933,  which  pertains  to  the 
Federal  I enosit  Insurance  Corporation  end  insures  bank  deposits  of 
certain  banks  that  are  able  to  qualify  under  this  act,  and  we  think 
your  question  will  be  answered  by  reading  the  following  portions  of 
said  act  relating  to  Insured  de  osltet 

”****•  For  the  purposes  of  this  sub-section  the 
term  'insured  deposit  liability*  shall  mean  with 
respect  to  the  owner  of  any  claim  arising  out  of 
a deposit  liability  of  suoh  closed  bank  the 
foll  owing  percentages  of  the  net  amount  due  to 
such  owner  by  such  closed  bank  on  acoount  or 
deposit  liabilities t 100  oer  centum  of  such  net 
amount  not  exceeding  *10,000.00;  and  75  per  centum 
of  the  amount,  if  any,  by  which  rwh  net  amount 
exceeds  $10,000.00  but  does  not  exceed  $50,000.00; 
and  50  per  centum  of  the  amount,  if  any,  by  which 
such  net  amount  exceeds  ’*50,000.00;  Provided  that 
in  determining  the  amount  due  to  such  owner  for 
the  purpose  of  fixing  such  percentage,  there  shall 
be  added  together  all.  m-t  a mounts  due  to  such 
owner  in  the  same  capec ity  or  the  same  right,  on 
account  of  deposits,  regardless  of  whether  such 
de  oslte  be  maintained  In  his  name  or  In  the  nemos 
of  others  for  hie  benefit.  For  the  purposes  of 
this  sub-section,  the  term  * Insured  deposit  liabil- 
ities* shall  mean  the  ag  regate  amount  of  all  such 
insured  deposit  liabilities  of  such  closed  bonk. 
*#*******#*#■ 

aowever,  we  might  add  that  a*  this  act,  ao  fer  as  insured 
deposit  liabilities  ere  concerned,  does  not  booo^  effective  until 
July  1st,  1954,  unless  the  President  shall  by  Proclamation  fix  an 
earlier  date,  and  we  anticipate  some  changes  - nd  rulings  promulgated 
by  the  Comptroller  of  urrency  and  the  federal  Reserve  Foard  on 
this  B nking  Act,  and  an  opinion  rendered  by  this  Feoartment  at  this 
time  without  the  benefit  of  those  rulings  would  be  of  no  particular 
use  to  your  court  at  this  time. 
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At  some  future  time  when  this  la*  becomes  effective  or 
lamed ia tel,,  before  It  becomes  effective  when  we  will  have  the 
benefit  of  the  rulinge  and  regulation*  Bade  by  the  Comptroller 
of  Currency  and  other*,  we  shall  be  glad  to  give  you  our  view*  on 
any  question*  aubalted.  Our  present  idee  about  the  matter,  after 
reeding  the  above  »eotlon,  would  be  that  all  of  the  county  fund* 
deposited  in  one  bank  would  be  treated  a*  one  deposit  and  could 
not  be  subdivided  into  four  or  five  fund*,  which  yon  suggest  in 
your  letter,  keeping  each  fund  under  the  110,000.00  limit,  for  the 
purpose  of  securing  100  per  cent  claim  liability  arising  out  of 
such  deposit  In  the  event  that  the  bank  falls,  because  said  section 
of  the  Banking  fet  of  1935,  as  we  Interpret  It,  provides  against 
this  very  thing  and  Its  purpose  is  to  give  the  arte11,  er  depositor 
100  oer  cent  protection, 

have  answered  all  of  your  questions  and  have  iven  you 
our  views  and  opinions  on  the  matter  submitted,  ro twit hat and lag 
tie  limited  facts  set  forth  in  each  question. 


Very  truly  yours. 


COTELL  R.  H FT ITT 
Assistant  Attorney -On oral  ■ 


APPROVED! 

— Ref  risk -Witt — 

Attorney-'Jeneral . 
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retail  business 
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Kolia  Creamery  & Ice  Company, 
Kolia,  Missouri 

Gentlemen: 


FILED 

s~7  ST 
■ / (/ 


We  acknowledge  receipt  of  your  letter  as  follows: 

"we  are  a Missouri  corporation  manu- 
facturing and  selling  butter,  ice  cream  and 
ice,  both  wholesale  and  retail,  ^fter  twelve 
yeare  business,  without  a Merchant's  License, 
the  City  Coancil  now  expects  to  collect  a 
Merchants'  License  from  us.  e maintain  we 
should  not  be  obliged  to  pay  a license  for 
the  sale  of  products  we  manufacture.  Please 
(five  us  your  opinion  on  this  cind  oblige." 

Section  7012  Revised  Statutes  of  Missouri,  1929, 

reads  as  follows: 

"All  license  tax  shall  be  regulated  by 
ordinance  and  no  license  shall  be  Issued  until 
the  amount  prescribed  therefor  shall  be  paid 
to  the  City  Collector  and  no  license  shall  in 
any  case  be  assigned  transferred,  etc.'* 

Section  7046  Revised  Statutes  of  Missouri,  1929, 

reads  in  p rt  as  follows: 

"The  mayor  and  board  of  aldermen  shall 
have  power  -and  authority  to  regulate  and  to 
license  and  to  levy  and  collect  a license 
tax  on  manuf ac tu ring  and  other  corporations 
o r institutions , etc." 

In  American  Express  Company  v.  City  of  St.  Joseph, 
66  Mo.  1.  c.  680  the  court  said: 

"It  may  be  conceded  that  if  it  appeared 
tncit  the  power  conferred  was  simply  to  license 
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and  regulate  the  occupation  or  pursuit 
of  ex - . es s companies,  it  would  not  autho- 
rize the  levy  In,  ; of  a tax  on  the  occupation 
unless  it  clearly  appeared  that  such  was  the 
legislative  intun t in  conferring  it-  But 
here  the  power  to  t^x  is  expressly  given 


a provision  in  the  constitution  of  Louisiana 
declaring  that  all  taxation  'euall  be  equal 
and  uniform  throughout  the  State,*  even  if 
it  extends  to  municipal  taxation,  is  not 
violated  by  a le  ;isl  tive  provision  authoriz- 
ing the  taxation  by  municipalities  of  culllnra. 
trades  and  professions*  exercised  within  their 
limits." 

In  Franklin  v*  The  Ration  1 Insurance  Company,  43  Ko. 

1.  c*  491,  the  court  soldi 

"A  license  is  Imposed  on  showB,  peddlers, 
tuctioneers,  draji— shops,  etc*,  all  of  w.ich 
taxes  are  In  violation  of  the  ad  valorem 
principal,  but  not  ther efore  unconstitution  1* 

The  taxea  imposed  are  unifoin  as  to  the  par- 
ticular classes,  but  not  in  proportion  to  the 
tuxes  assessed  on  other  property* 

The  constitution  enjoins  a uniform  rule 
as  to  the  imposition  of  taxes  on  all  property, 
but  does  not  abridge  the  power  of  the  Legislature 
to  provide  for  a revenue  from  other  e urceo." 

In  City  of  St*  Louis  v.  Bowler,  94  go*  1*  c*  634,  in 

discussing  whether  an  ordinance  toxin-  trades,  callings,  etc*,  the 

co  rt  saidi 


"The  only  prohibition  of  the  Section  (Section 
3,  Article  X of  the  Constitution)  being  discussed 
is  hat  which  forbids  inequality,  favoritism,  to  he 
exercised  in  imposing  taxes  upon  the  yarns.  class  of 
s-b/ects.  So  long  as  thie  is  not  done,  the  con- 
stitution is  not  infringed,  nor  the  rules  of  uniform- 
ity and  equality  violated. " 

Therefore  in  view  of  the  decisions  of  the  courts, 
upon  constructions  of  statutes  of  the  sai*e  import  as  the  sections 
herein  ment  onod,  this  department  holds  that  the  Mayor  and  Board 
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of  Aldermen,  by  ordinance,  have  the  power  and  authority  in  cities 
of  the  third  class  to  license  and  levy  a tax  upon  a business 
such  us  yours,  so  long  as  they  maintain  uniformity  and  equality  in 
doing  so* 


Yours  very  truly, 


APPROVED 


Assistant  attorney  General 


Attorney  General* 


Liability  of  County  Treasurer  in  event  no 
selection  by  County  Court. 


COTTHTY  DEPOSITORY- 

vx" ' 


Hon.  Leslie  D.  Rica 
Prosecuting  Attorney 
Newton  Co*  mty 

Neosho,  Missouri 


Dear  Mr.  Rleet 

This  Department  is  in  receipt  of  yoi**  letter  of 
September  8th,  1933,  in  which  you  make  further  Inquiries 
ana  request  for  an  opinion  relative  to  the  depositing  of 
the  county  funds  of  *ewton  County,  which  latter  is  as  follows  * 

Vhdar  date  of  August  14,  1933,  I received 
an  opinion  fro*  you  which  had  been  asked 
for  by  Mr,  John  «•  Franks,  County  Treas- 
urer of  Newton  County,  Missouri*  >'»  you 
will  remember,  the  situation  was  as 
follows i 

The  two  banks  In  Neosho  bid  for  eight- 
tenths  of  the  deposit  but  refused  to  give 
a depository  bond*  You  held  that  the 
bond  of  the  County  Tr«ur«r  covered  not 
only  the  fidelity  of  the  County  Treasurer 
:.ut  the  funds  in  the  bank* 

U on  receipt  of  that  opinion  the  County 
Court  thereupon  re-advertised  for  bids 
for  eight-tenths  of  the  county  deposit* 

No  banking  corporation  or  Individual 
banker  in  Newton  County  or  any  adjoining 
counties  made  a bid  for  such  deposits* 

Neither  is  there  a bank  In  Newton  County 
or  any  adjoining  counties  that  will  taka 
the  deposit  under  the  provision  of  the 
statute  authorising  the  selecting  of  a 
depository  where  no  bids  are  received* 
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The;  will  not  furnish  the  depository 
bond  nor  will  they  pay  the  one  and  one- 
half  per  cent  interest  required  under 
this  section* 

The  County  Tran surer  would  now  like  to 
have  an  opinion  from  your  office  as  to 
where  he  shall  keep  the  money.  The  vault 
and  safe  in  his  office  la  neither  fire 
proof  nor  burglary  proof*  The  flew  York 
Casualty  Company  that  made  hla  bond  la 
threaten  ing  to  cancel  the  bond  unless  he 
compiles  with  the  lew  and  keens  the  -noney 
where  dee Igputed*  Perhaps  you  can  give 
me  some  Information  on  this  question  so 
I can  advise  him* 

Is  there  any  provision  where  the  money 
may  ba  deposited  with  the  ftate  Treasurer 
and  thereby  comply  with  the  law?* 


In  your  letter  yoi  refer  to  the  opinion  of  this  Of- Ice 
under  data  of  August  14th,  1935,  In  which  wa  reviewed  the  atatutea 
and  the  caeca  on  the  subject  In  an  eight-page  opinion,  and  held 
that  where  the  county  depository  had  not  bean  selected  in  the 
mar nor  provided  by  the  atatutea  of  Missouri  and  no  depository 
bond  hsd  bean  given  by  the  bank  as  provided  by  atatute,  in  the 
event  of  the  failure  of  the  bank  and  consequent  loss  of  the 
county  funds,  the  county  tree  purer  was  liable  on  hla  official 
bond  for  the  lose.  In  that  opinion  wa  think  our  conclusions  ware, 
and  are,  correct* 

In  this  letter  you  ask  two  questions;  the  first  being* 

"The  county  treasurer  would  now  like  to  have 
an  opinion  fro*  your  office  aa  to  where  he 
shall  keep  the  money.* 

This  question  is  really  asking  for  our  advice  rather  than  a 
question  of  law  and  anything  we  -night  say  would  be  an  attempt  to 
usurp  the  no  wars  of  the  county  court  and  the  county  tree  stir  er  aa 
to  where  they  should  deposit  the  county  funds*  The  statutes 
point  out  the  methods  for  the  selection  of  the  county  denosltorlea* 


Bon*  Leslie  t.  Pie* 


Soot*  £3,  19S3 


You"  aeeon  . question  la  aa  follows t 

"Is  there  any  provision  where  the  isoney 
nay  be  deposited  with  the  state  treas- 
urer and  thereby  comply  with  the  law?* 

We  have  searched  the  statutes  and  do  not  find  where  the  county 
treasurer  has  any  authority  to  deposit  the  county  funds  with  the 
state  treasurer,  under  the  conditions  as  sot  forth,  and  neither 
do  we  find  where  the  state  treasurer  has  any  authority  to  accept 
aald  funds  for  deposit* 

We  realise  that  the  present  financial  and  banking  situ- 
ation has  ersated  a->ne  vexatious  problews  for  county  officials 
In  regard  to  the  safeguarding  of  county  funds,  but  It  would  bs 
Inappropriate  for  this  ep art Tent  to  advise  on  natters  that  are 
purely  local  and  the  county  officials  of  your  county  arc  in  a 
batter  position  than  we  arc  to  deter wine  the  proper  course  to 
nuraue*  V'e  are  sura  that  we  fully  covered  the  subject  In  our 
foraer  opinion  to  you  of  August  14th. 


Very  truly  yours. 


COVELL  R.  H^ITT 
Assistant  ttorney- General  * 


APPROVED: 

— ^rscKiTT rm — 

Attorney-  -eneral. 
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— LawB  oi  mi s sour i iboo,  pages  coa-io/  oi  vae 
Beer  Act  does  not  exempt  Peer  from  general  prop^ 
erty  taxes.  The  prohibition  contained  in 
Section  13139zl0  only  forbids  cities  and  coun- 
ties from  levying  license  and  occupation  taxes 
against  holders  of  permits. 


Soils  Creamery  and  Ice  Company, 
Holla,  'iesour  i. 

Gentlemen : 


October  19,  1933. 
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le  ere  acknowledging  receipt  of  your  letter  in  which  you 
inquire  as  follows: 


"The  County  Assessor  has  called  on  ub  for  advalorem 
tax  covering  beer  on  hand.  We  cited  him  to  Section 
13139x10  walch  states  no  additions!  tax  should  be 
levied.  Please  advise  your  opinion  as  to  whether 
tee  should  be  subject  to  merchants  advalorem  tax  on 
beer. " 


Section  13139x10,  R.  S.  V0.  1939,  provides  as  follows; 

'‘No  county  or  municipality  in  this  state  shall  impose 
any  tax  on  the  holder  of  any  permit  authorized  by 
this  article,  for  the  sale  of  non- intoxicating  beer 
within  its  borders.  >To  municipal  cor  >or»tion  shall 
increase  any  occupation  tax  which  it  now  levies,  upon 
any  holder  of  such  permit  over  the  a -mount  of  such 
t~x  imposed  upon  merchants  and  dealers  in  the  same 
or  similar  linos  of  business,  and  not  holding  any 
such  permit." 

Prior  to  the  Passage  of  the  Beer  Act,  Laws  of  Missouri, 
1933,  pages  355-2S7,  every  municipal  corporation,  under  the 
general  statutes,  authorized  to  licence  merchants  would  have 
had  a right  to  have  exacted  a license  tax  on  any  person  engaged 
in  the  business  of  selling  beer,  either  as  a distributor,  whole- 
saler or  retailer.  The  Legislature,  under  Section  13139210, 
has  plainly  expressed  its  intention  that  no  county  or  city  shall 
exact  a license  tax  from  any  holder  of  a permit,  nor  should  any 
such  county  or  city  increase  any  occupation  tax  up on  any  holder 
of  such  permit  over  the  amount  of  such  tax  imposed  upon  merchants 
in  the  same  or  similar  lines  of  business.  By  the  Act  the  Legis- 
lature has  reserved  to  itself  the  right  to  issue  or  withhold  the 
permit  to  sell  non- intoxicating  beer,  and  has  provided  for  fees 
and  licenses  in  connection  therewith.  It  is  apparent,  however, 
that  all  the  Legislature  sought  to  do  by  said  Section  was  to 
restrict  to  itself  the  complete  authority  in  the  licensing  of 
people  in  selling  non^  intoxi.ee  ting  beer.  This  tax  is  by  no 
means  a property  tax,  nor  does  the  Legislature  any  place  in.  the 
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Act  seek  to  exempt  from  property  tax  any  tangible  property, 

beer  or  otherwise,  owned  by  a holder  of  a beer  permit. 

Section  6 of  Article  X of  the  Constitution  of  .‘issouri 
provides  as  follows; 

"The  property,  real  and  personal,  of  the  Stote,  counties 
and  other  municipal  colorations , and  cemeteries,  shall 
be  exeunt  from  taxation.  Lots  in  incorporated  cities 
or  towns,  or  within  one  mile  of  the  limits  of  any  such 
city  or  town,  to  the  extent  of  one  sore,  and  lots  one 
taile  or  more  distant  from  such  cities  or  towns,  to  the 
extent  of  five  acres,  with  the  buildings  thereon,  may 
be  exempted  from  taxation,  when  the  same  are  used  ex- 
clusively for  religious  worship,  for  schools,  or  for 
purposes  purely  charitable;  also,  such  property,  reel 
and  nersonal,  as  may  be  used  exclusively  for  agricultural 
or  horticultural  societies:  Provided,  that  such  exertions 
shall  be  only  by  general  law," 

Section  7 of  Article  X of  the  Constitution  of  I'iesour  i 
provides  as  follows: 

"All  laws  exempting  property  from  taxation,  other  than 
the  nroperty  above  enumerated , shall  be  void." 

Section  6 above  provides  what  property  shnll  be  exempt 
from  taxation,  and  Section  7 provides  that  no  property  other 
than  that  enumerated  in  >ction  6 shall  be  exempted  from  taxa- 
tion, and  that  any  attempt  to  exempt  any  other  property  shall 
be  void.  Under  the  foregoing  constitutional  provisions,  we  be- 
lieve thet  an  attempt  by  the  Legislature  to  exempt  from  taxa- 
tion the  tangible  property  owned  by  a holder  of  & beer  permit 
would  have  been  unconstitutional. 

Section  £742,  R*  8.  ilo,  1-  29,  provides  as  follows: 

"For  the  sup  ort  of  the  government  of  the  state,  the 
payment  of  the  public  debt,  and  the  advancement  of  the 
public  interest,  taxes  shall  be  levied  on  all  nrop- 
erty, real  and  nersonal,  except  as  stated  in  the  next 
section. " 

Under  thet  section  the  Legislature  has  provided  that  all 
personal  nroperty  shall  be  subject  to  taxes,  except  property 
enumerated  in  the  succeeding  section,  which  section  makes  no 
exemption  in  favor  of  non-intoxi eating  beer.  The  Seer  Act 
itself  does  not  exemot  from  general  property  taxes  beer  owned 
by  a holder  of  a permit  any  more  than  it  exempts  trucks  or  other 
personal  property  owned  by  the  beer  dealer.  Suoh  trucks  and  other 
personal  property  may  be  an  absolute  necessity  in  carrying  on  the 
business  authorised  under  the  beer  permit.  So,  also  may  be  the 
building  in  which  the  holder  operates*  No  one  would  oontend, 
however,  that  the  truck  of  the  holder  of  a beer  permit  should  be 
exempt  from  registration  fees  because  he  h nils  beer  any  more  than 
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truck*  used  by  persons  in  other  line?  of  business.  It  would 
be  an  unjust  discrimination  to  exempt  from  property  taxes  trucks 
end  o tiier  tangible  property  owned  by  the  holder  of  a beer 
permit  because  he  is  engaged  in  the  business  of  selling  beer, 

and  at  the  same  time  to  tax  trucks  and  other  tangible  property 
owned  by  tne  person  engaged  in  selling  gasoline. 

The  aerc.ianta  advalorea  tax  ie  a property  tax  and  is 
assessed  according  to  the  value  of  the  property.  As  a a rchant 
you  are  required  to  nay  the  merchants  advalorem  tax,  Sven  though 
your  stook  of  goods  may  include  some  beer  we  believe  that  the 
value  of  that  beer  should  be  included  in  the  valuation  made 
for  the  purpose  of  arriving  at  the  merchants  advalorem  t3X. 

It  is  therefore  our  opinion  that  while  the  Legislature 
in  Section  13139*10  did  withdraw  from  the  counties  and  cities 
the  right  to  impose  upon  the  holder  of  any  non-intoxicating 
beer  permit  a license  or  occupation  tax  for  the  privilege  of 
conducting  such  business,  yet  the  Legislature  did  not  attempt 
to  exempt  sucu  holder  from  taxation  on  real  or  personal  property 
held  by  him  which  is  assessable  under  the  Constitution  end  general 
laws  of  this  state,  deer  rs  personal  property.  &e  think,  there- 
fore, that  the  holder  of  a beer  permit  should  not  be  permitted 
to  eliminate  beer  on  hand  from  nis  stock  of  goods  In  arriving 
et  the  value t ion  of  said  stock  of  merchandise  for  the  purpose 
of  the  merchants  ad valorem  tax.  he  are  of  the  opinion  that  beer 
on  hand  at  the  time  when  assessments  are  ”.ade  is  subject  to  e 
property  tax  for  general  taxation  purposes,  as  we  interpret 
the"  Constitution  and  the  Beer  act,  the  Legislature  only  prohib- 
ited the  exaction  of  a license  or  occupation  tax  from  the  holder 
for  the  purpose  of  doing  business. 


Very  truly  yours, 


Assistant  Attorney  General. 


A KOVSD : 


Attorney  General. 


FVHjS 


ccordinr  to 


Mr.  Janes  3.  Rooney, 
Prosecuting  Attorney 
Liberty,  Missouri. 


We  are  acknowledging  receipt  of  your  letter  In  which  you 
inquire  as  follows; 

•We  have  several  grain  elevators  in  this  county 
which  are  owned  by  Railroad  companies  and  are  leased 
out  to  individuals  or  corpora  tl one . The  railroads 
pay  taxes  on  the  elevators,  but  we  have  not  been 
receiving  any  taxes  on  the  contents.  The  grain  in 
the  elevators  is  owned  by  individuals  and  corpora- 
tions, and  Z should  be  pleased  to  have  an  expression 
of  your  opinion  as  to  whether  or  not  this  grain  may 
be  taxed . ' 


Section  9742,  R.  S.  Mo.  1929,  provides  as  follows: 

"For  the  support  of  the  government  of  the  state,  the 
payment  of  the  public  debt,  and  the  advancement  of 
the  public  interest,  taxes  shall  be  levied  on  all 
property,  real  and  personal,  except  ae  stated  in  the 
next  section.* 


Neither  the  next  section  nor  any  constitutional  provision 

rain  stored  in  an  elevator  from  taxation,  lot  being 
is  subject  to  taxation. 

In  Mullins  ▼.  Cemetery  Association,  239  Mo.  681,  689, 


"It  is  settled  law  that  statutes  creating  exertions 
from  taxes,  whether  general  or  special,  are  strictly 
construed,  and  the  right  of  exemption  exists  only 
when  expressed  in  explicit  terms  and  must  be  estab- 
lished beyond  a reasonable  doubt." 

Grain  stored  in  an  elevator  being  personal  property  loca- 
ted within  the  state  Is  therefore  subject  to  taxation.  The 
question  then  arises  to  whom  should  the  property  be  assessed. 

Section  9746,  R.  S.  l£o.  1939,  provides  as  follows: 


Every  person  owning  or  holding  property  on  the  first 
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day  of  June,  Including  all  such  property  purchased 
on  that  day,  shall  be  liable  for  taxes  thereon  for 
the  ensuing  year." 

In  Stats  ex  rel.  v.  Hapha,  31  8.  W.  (2d)  788,  791,  the 
court  says: 

"Both  the  person  'owning 1 and  the  person  'holding* 
personal  property  are  liable  for  taxes  thereon,  and 
such  taxes  may  be  assessed  against  either  or  both. 

But  with  respeet  to  eaoh  they  do  not  become  a debt 
unless  and  until  they  are  duly  assessed  against  him 
in  the  manner  prescribed  by  lew." 

In  view  of  the  foregoing  it  is  apparent  that  the  grain  may 
be  assessed  against  the  "holder"  who  would  be  the  individual  or 
corporation  leasing  and  in  possession  of  the  elevator,  or  against 
the  "owner"  of  the  grain.  It  oan  only  be  assessed  against  the 
owner, if  an  individual  in  your  oounty,  if  the  individual  lives 
in  your  oounty.  If  the  owner  lives  in  another  oougty  then  it 
shall  be  assessed  under  Section  9745,  R.  9.  Ho.  1929,  which  is 
as  follows: 

"All  personal  property  of  whatever  nature  and  char- 
acter, situate  in  a oounty  other  than  the  one  in  which 
the  owner  resides,  shall  he  assessed  in  the  oounty 
where  the  owner  resides,  except  as  otherwise  provided 
by  section  9763;  and  all  notes,  bonds  and  other  evi- 
dence s of  debt  made  taxable  by  the  lave  of  this  state, 
held  in  any  state  or  territory  other  than  that  in  which 
the  owner  resides,  shall  be  a&Bessed  in  the  oounty  where 
the  owner  resides;  and  the  owner,  in  listing,  shall 
specifically  state  in  what  oounty,  state  or  territory 
it  la  situate  ox  held." 

If  the  grain  is  owned  by  a business  and  manufacturing  corpo- 
ration and  such  corporation  is  located  in  your  county,  then  the 
grain  may  be  assessed  in  your  county.  If  the  corporation  is  not 
located  in  your  oounty,  then  It  is  to  be  assessed  as  provided  in 
Section  9764,  R.  S.  )So.  1929,  which  is  am  follows: 

"All  personal  property  of  business  and  manufacturing 
corporations  shall  be  taxable  in  the  county  in  which 
such  property  may  be  situated  on  the  1st  day  of  June 
of  the  year  for  which  such  taxes  may  be  assessed,  and 
every  business  or  manuf actor ing  corporation  having  or 
owning  personal  property  on  the  1st  day  of  June  in 
each  year,  which  shall,  on  said  date,  be  situated  in 
any  other  county  than  the  one  in  which  Said  corporation 
is  located,  shall  maka  return  thereof  to  the  assessor 
of  such  county  where  situated,  in  the  same  manner  as 
other  personal  property  is  required  by  law  to  be  re- 
turned. This  section  shall  not  apply  to  railroad  or 
banking  corporations." 


Hr,  James  S.  Rooney, 


November  16,  1933 


We  believe  that  the  foregoing  citations  axe  decisiTe  of 
the  questions  contained  in  your  letter.  Grain  stored  in  eleva- 
tore  is  not  exempt  from  taxation,  and  the  same  rule  of  taxation 
applies  to  the  assessment  of  grain  as  applies  to  the  assessment 
of  other  personal  property.  The  mere  fact  that  the  grain  is 
commingled  in  one  mass  will  not  prevent  its  taxation.  £ach 
individual  or  corporation  owns  a certain  number  of  bushels 
of  grain  of  a definite  value.  Their  warehouse  receipt  gives 
them  the  right  to  receive  so  much  grain.  They  are  all  the  time 
the  owner  of  an  undivided  interest  in  the  total  mass  of  grain 
stored  by  the  elevator  company.  They  axe  in  much  the  same 
situation  as  the  owner  of  a one-sixteenth  undivided  interest 
in  1 ,000  acres  of  land.  Such  owner  cannot  point  out  any  partic- 
ular acres  that  belong  exclusively  to  him,  but  his  interest  is 
a portion  of  the  entire  tract.  lo  one  would  contend  that  such 
property  owner  would  have  an  interest  in  the  land  which  might 
not  be  assessed  in  his  name. 

The  situation  is  also  similar  to  the  person  who  has  & 
bank  deposit  on  the  first  day  of  June.  He  has  a taxable  wealth 
equal  to  the  value  of  his  deposit,  yet  the  $1,000  upon  which 
he  is  taxed,  is  not  set  aside  to  him  and  held  separately,  but 
it  is  all  commingled  In  the  vaults  of  the  bank  and  loses  its 
identity  as  his  specific  property.  The  banker  issues  him  a 
credit  just  as  the  elevator  company  issues  to  his  customer  the 
warehouse  or  store  receipt. 

It  is  therefore  the  opinion  of  this  department  that  grain 
owned  by  individuals  and  corporations  and  stored  in  elevators 
is  subject  to  taxation.  It  may  be  assessed  under  Section  9746, 
against  the  holder,  being  the  elevator  company,  or  the  owner. 

If  assessed  against  the  holder  it  may  be  as se seed  in  your  county, 
and  if  assessed  against  the  owner,  it  may  be  assessed  in  your 
county  if  the  owned  is  an  individual  and  is  a resident  of  your 
county,  and  it  may  be  assessed  against  the  corporation  owner 
in  your  county  if  the  corporation  is  located  in  your  county. 

If  either  the  invididual  or  corporation  owner  is  a non-resident 
of  the  county,  then  it  must  be  assessed  against  the  owner  in  the 
county  where  the  individual  resides  or  where  the  corporation  is 
located. 


Yery  truly  yours. 


APPH07ED i 


Attorney  General . 


Lie  tor  Veil  i cles,  Trucks  used  in  dtate  work  exempted  from 
regulation  by  Public  Service  Commission  // 


J&vxcfe  U,l»  3 


FILED 


MoaoraftLe  3ewey  A.  toutn 
Pro  t; ecutlng  \tt  jxney 

Vernou  County 
1«VK  , Llssouxl 


x.  x jir : 


visa  to  acknowledge  your  la  uixy  of  Maxell  9t  , 1933, 
concern i»f;  the  foUdw&agl 

* I vq  a quest  lea  confronting  at,  growing  out  of  the 
nr  v t by  our  t te  ystroliaenof  the  driver  of  a truck 
belonging  to  the  beavwxtoa  Transfer  C mppny  of  Ja- 
il ■ j ids  AC  , 1*  our  i • 

T o truck  was  engaged,  at  the  tlae  the  St;  te  froo*  er 
tied  it  up  la  Sereda,  la  carrying  struet-tx.il  steel 
from  XBases  C'  ty  to  a-- tea  daunt y to  fo>-  used  In  the 
coast  rue  ties  of  the  -t  .te  >flg»way  b the  contractor, 
vto  Is  ©oust rue ting  taut  particular  oieee  of  highway* 

The  transfer  oonpany  was  hired  b , .»»!  will  be  paid 
by  the  contractor  and  not  by  the  it  t©  -ilgfcway 
department*  Their  c ?e  ts  set  fox  trial  on  Thuz  -day, 
March  16th* 

The  jesfiion  Acts  of  1331  at  page  306,  section  5365 
mid  the  last  sentence  la  said  section  roads  as 
‘follows;-  “This  act  shall  set  apply  to  trucks  used 
la  work  for  tb<§  state  ox  uy  civil  subdivision  t.-j«  eof. " 

T&e  traaefer  eo  spany  ooateada  that  th*  truck  la 
question  eua  being  user!  la  wo  k for  the  it  te  ad 
that  t'aorefe  re  they  were  tiaapl  from  the  Public 
iexvlce  doaal salon  vet  ui  not  re  uirei  to  obtain 
a.  Public  service  ©o.aais'iloa  licea  e la  order  to 
a per  te  trucks  upon  the  h&gnvay  of  the  it  te  la 
carrying  freight  for  oiaer  per soap. 

I h v«  b en  uu : JL&  to  find  an  adjudlo  ted  oase  in 
reports  of  tao  4 oell  te  courts  of  i sourl.  I 
would  like  therefore  to  base  ;ci  opinion  by  the  Attorney 
General  as  to  his  interpretation  of  the  above  noted 
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sentouoc  out  of  seotlon  .>'3&;a  salon  ota 
of  1931. 

Ones  tills  sentence  only  t>  tracks  which 

is  hired  by  nd  or*  to  be  paid  by  th<  it  te, 
or  any  civil  subdivision  tneroof,  or  xe  any 
truck  a exeapt  w:1q  » r«  hauling  wi  terlal  In 
the  c nstxuetion  of  a t te  {Ighway  In  order 
to  fulfill  ala  the  ooutraotor* 3 c atr-ot  In 
tee  it  te  ilgbway  Jep:.rt*ientT * 

deottom  »38b  of  %rtlcle  b,  Chapter  33,  .uwwa  1931  p.  1H,  read* 
aa  follows i 


•The  revisions  of  this  ot  shall  not  apaly  to 
any  motor  vehicle  of  a carrying  o opacity  of  not 
to  exceed  five  oersons,  or  one  ton  of  freight, 
-rhea  o »ex  ted  un  er  con tract  with  too  federal 
government  for  carrying  the  united  it h tee  :.}all 
and  wnen  on  the  trip  provided  In  said  Contract; 
nor  any  motor  vehicle  owned,  controlled  ox 
o er  ted  aa  a sohool  bus)  nor  taxicab,  as  .er*>* 
la  defined;  nor  to  sotor  vehicles  used  ex- 
clusively In  tran^nortlnff  farm  aa>t  dairy  iro- 
dueta  from  tne  far  i or  dairy  to  warehouse, 
cxei:  exy,  or  other  orlgin-il  storage  or  i:orket; 
nor  to  iwtor  veaiolea  u'*.  exclusively  In  tae 
distribution  of  newap  • iers  from  the  public  >r 
to  subscribers  or  dl ^trlbutora.  So  irovl aloa 
of  tala  xCt  an  3.1  be  so  construed  an  to  dorlve 
any  county  or  municipality  within  this  at'  te 
of  the  right  of  police  control  over  tno  use 
of  Ita  public  highways,  or  the  sv.ee  nigh  ray 
oo.a  1 salon  of  the  rlgut  of  ioIIcq  oontrol  over 
the  use  of  at  t .lr«:  -ways.  This  ant  . 11  not 
apply  to  true  use  In  work  ror  YEe  r i~Xo  o¥~~ 

vyoim  ‘V  WytsCaT  


Tour  inquiry  concer  ns  the  Interpret  tlon  of  the  last  Rent  noe 
of  the  above  section,  to  vrit; 

•*•*•  ii.all  aot  -pply  to  trucks  used  In  work 
for  tne  Jt-- 1 y *i  to  *****  * 

The  langw  ge  used  In  above  sent  ace  la  uo  -mbljoious  and  -e 
see  no  need  ox  reason  to  deport  from  its  natural  an  ordinary  ne thing. 


on.  Dews.,  A.  iouth 
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Affect  is  to  be  given,  If  possible,  to  every  word,  douse,  itvd 
a -ant  nee  la  the  oonstraotto.i  of  at;  tutea.  oris  In  oo  men  use 
•u  t oe  Ivan  their  natural,  p ilu,  and  or  Linar y algal  fie  tlon 
and  Meaning  In  statutory  consideration. 

hauoks  f.  le  i g , 374  3„  f.  837. 

The  ot  parsed  (article  3,  Chapter  33  Lara  1931  p.  304  et  sea) 
conferred  broad  x>  *ars  upon  t-i«  Public  uervloe  Cora  il  salon  to  auper- 
vise,  regulate  and  license  t ana  x>rt  .tlou  of  persons  and  to  rty 
for  airs  over  the  public  algtevaya.  Juob  w a the  intention  of 
Tne  JegTalature.  -toe ever,  Jeetlon  j366  supra,  specifically 
exempts  cl  asses  In  whlen  the  Public  ervlce  Co.  . 1 s -ion  cannot 
regelate.  Tnua  the  cl  sees  coming  un  r the  exemptions  have  the 
sole  right  and  power  to  regulate  their  ivotor  vehicles. 

The  act  doee  not  de  rive  the  right  of  pelloe  control  over 
the  highway. 

The  sot  further  exe  pta  trucks  used  In  work  for  the  t'  te. 

Ulvlog  the  words  in  the  sentence  herein  ooastb.red  their 
natural,  plain  and  ordinary  Meaning  they  must  e in  ;er  rated  In 
tne  light  of  the  facts  and  applied  accordingly.  It  re  ;uoea  the 
inquiry  then  to  the  application  of  the  sentence  to  the  facte. 

-as  tula  truck  used  In  work  for  the  .;ta*e7  i'e  think  not.  It  was 
med  only  for  hading  notarial,  a fox  a c ontractor  and  the  naterl-ls, 
thus  transported,  later  «ln«/  used  In  tne  construction  of  a 
. tghvay  by  the  contractor.  The  eon tractor  In  t is  case  was  doing 
work  under  a on  tract  with  the  tote  and  perhaps  true  the»  ork 
he  oea  will  be  accepted  by  the  it  to  under  the  c ntr  ct  yet  It 
1 e ala  work  and  not  the  work  of  the  3 ,nte,  and  he  -oos  the  work 
aa  a o ntr  etor  only. 

Th  refora,  it  being  the  contractor4  a work  It  ;TUSt  follow 
that  the  truck  woe  usad  In  work  for  Jfche  contractor.  Um^rehlp; 
right  to  uset  payment  To r use;  right  of  control ; char  otar  of 
work  It  la  put  to;  and  any  other  ciroumet  aces  would  also  be 
factors  In  dot  enduing  If  a truck  was  In  the  exemption. 

v ry  case  rtuet  stand  on  Its  own  Merits,  and  It  1 nec  sscrlly 
true  th  t In  n ay  last  ace  a It  Is  difficult  to  - raw  lines  of  dis- 
tinction. jowever,  we  pass  on  your  In  ulry  as  prvsen  od  by  the 

f &CtS. 
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tt-Jro.-  11 1 19^3 


?«  r©  of  the  opinion  that  tho  truck  hauling  raateriale  as 
Qtot  out  ia  your  letter  la  not  tuo h a sruok  aa  contemplated  to 

C o/  iaatloa  5366,  Th  t It  la  not  a truck  imnkS  In  work 


Your  a very  truly. 


01  u#  HOWiorjT.u 

usiat  Ml  Itcraaj  mb  ral« 


a^p^o vaa 

*.ttoTaey  utsa<  ? r • -.1  * 
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GAME  a!D  FISH  DSP.  RTME1TT: 


Right  to  prosecute  for 
possession  of  more  than 
twenty-five  game  fish. 


V 


March  17,  1933 


Mr.  John  I!.  Ross,  Commissioner 
Gome  and  Fish  Department 
Jefferson  City,  Missouri 

Dear  Mr.  Ross: 


FILED 


This  Department  acknowledges  receipt  of  your  letter 
dated  March  8,  1933,  as  follows: 

"I  wish  you  would  please  give  me  your  inter- 
pretation of  that  part  of  Section  8275,  R.  S.  Missouri 
1929,  which  reads  as  follows: 

******~-0  person  shall  take,  capture  or  kill,  when 
taken  from  the  waters  of  this  state,  in  any 
one  day,  more  than  twenty  rock  bass  (goggle- 
eye),  ten  bass  of  all  other  specie,  ten  trout, 
fifteen  crappie , five  jack  salmon  or  pike, 
fifteen  white  perch,  ten  channel  cat,  or  a 
total  of  twenty-five  game  fish,  the  possession 
of  more  than  the  number  of  the  fish  herein 
stated  shall  be  prima  facie  evidence  of  the 
violation  of  this  section.  ***** 

I desire  your  opinion  as  to  just  what  is  the 
possession  limit  on  game  fish. 

Please  inform  me  in  your  opinion  whether  or 
not  a person,  who  has  in  his  possession  forty-five 
crappie  and  who  furnishes  affidavit  that  lie  has 
been  fishing  for  a period  of  three  or  more  days, 
is  guilty  of  violating  this  section  of  the  law." 

Section  8224  Revised  statutes  Missouri,  1929,  declares 
that  the  ownership  of  fish  not  held  by  private  ownership  is  in  the 
State  of  Missouri  and  that  no  fish  shall  be  caught  or  taken  in  any 
manner,  at  any  time,  or  had  in  possession  except  the  person  so 
catching  and  taking  same  in  possession  shall  consent  title  of  such 
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March  17,  1935 


fish  be  and  remain  in  the  State  of  Missouri,  for  the  purpose  of 
regulating  and  controlling  the  use  and  disposition  of  same  after 
the  same  are  caught  or  taken.  The  section  further  providing  that 
the  catching  or  taking  of  fish  at  any  ti  e or  in  any" manner,  shall 
be  deemed  a consent  of  the  person  taking  or  catching  same  that 
the  title  to  the  fish  shall  be  and  remain  in  the  State,  for  the 
purpose  of  regulating  the  use  and  disposition  of  same  and  the 
possession  thereof  shall  be  consent  to  such  title  in  the  State. 

Section  8247  prohibits  the  possession  by  any  person 
of  fish  during  the  closed  season  thereon  prescribed  by  law  and 
making  such  possession  a misdemeanor. 

Section  8248  provides  it  shall  be  unlawful  for  any 
person  after  the  passage  of  the  section,  to  fish  in  this  state 
without  first  obtaining  a license  permitting  him  or  her  to  do  so 
and  such  license  shall  authorize  the  person  named  thereon  to  fish 
during  the  calendar  year  of  its  issue  and  subject  to  the  regulations 
and  restrictions  as  provided  by  law.  Pishing  in  privately  owned 
lakes  or  ponds  where  a fee  is  charged  for  the  privilege  of  fishing, 
is  exempted  and  likewise  certain  exemptions  are  made  in  Section  8284. 

Sectxons8249  to  8253,  inclusive,  cover  the 
application  for  and  issuance  of  licenses  to  non  residents  of  the  State. 

Section  8254  provides  for  the  issuance  of  county  and 
state  fishing  licenses.  County  resident  licenses  shall  entitle  the 
holder  to  fish  in  the  county  wherein  such  license  is  issued  and  also 
in  any  county  adjoining  the  issuing  county.  State  resident  licenses 
entitle  the  holders  thereof  to  fish  in  all  counties  in  the  State  of 
Missouri.  Any  person  who  has  been  a bona  fide  resident  of  this  state 
for  six  months  last  past  may  secure  a license  for  himself  or  herself, 
by  filing  an  affidavit  with  the  county  clerk  or  the  license  collector 
of  t e City  of  St.  Louis,  making  certain  statements  and  giving  certain 
information,  whereupon  a license  to  fish  in  the  county  where  the 
applicant  resides  and  any  county  adjoining  the  same,  shall  be  issued, 
it  being  provided  that  the  section  shall  not  apply  to  owners  and 
tenants  of  farm  lands  used  exclusively  for  agricultural  purposes  and 
members  of  their  families  under  the  age  of  twenty-one  years  who 
are  entitled  to  fish  on  their  own  and  leased  lands  without  obtaining 
a license  so  to  do,  it  being  further  provided  in  the  section  that 
no  female  or  minor  who  are  resident  citizens  or  this  state  shall  be 
required  to  take  out  a fishing  license  and  it  being  further  provided 
that  no  person  shall  be  required  to  take  out  a fishing  license  to  fish 
in  the  water  in  the  boundaries  of  the  county  in  which  he  resides, 
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section 

it  being  further  provided  that  the* shall  not  be  so  construed 

as  to  permit  a person  to  fish  in  any  county  other  than  that  in  which 

he  resides  without  first  talcing  out  fishing  license. 

Section  8257  requires  every  person  holding  a fishing 
license  in  this  state  to  present  the  sane  for  inspection  by  the 
fish  and  game  commissioner  or  any  of  his  deputies  or  any  sheriff, 
marshal  or  constable,  making  a refusal  so  to  do  a misdemeano  . 

Section  8253  provides  a penalty  for  fishing  ijr  this 
state  without  at  the  time  being  in  possession  of  a license  duly 
issued  to  such  person  and  covering  the  period  of  time  in  which 
such  fishing  is  done. 

You  have  correctly  set  out  in  your  letter  the  material 
part  so  far  as  your  inquiry  is  concerned,  of  Section  8275  Revised 
Statutes  Missouri , 1929. 

Section  8224  first  quoted  from  is  only  declaratory 
of  the  common  law  as  to  the  ownership  of  fish  in  the  waters  of  the 
state.  The  ownership  being  in  the  State,  the  right  to  fish  becomes 
a privilege  which  the  State  may  withhold  from  its  citizens  or  grant 
upon  such  terms  and  conditions  as  to  the  State,  acting  through  its 
Legislature,  may  seem  proper  and  wise  ir.  the  protection  of  the  wild 
life  of  the  state.  That  the  Legislature  has  undertaken  to  do,  so 
far  as  fish  are  concerned  by  means  of  sections  of  the  statutes 
above  referred  to  in  this  opinion. 

The  protection  ordinarily  afforded  by  the  Constitution 
of  the  State  against  unreasonable  search  and  seizure,  as  well  as  th  t 
a defendant  in  a criminal  case  is  entitled  to  be  co  fronted  with  the 
witnesses  against  him,  do  not  ap  ly  in  the  enforce  .ent  of  the  laws, 
rules  and  regulations  with  reference  to  the  protection  of  birds, 
fish  and  game.  In  other  words,  upon  the  acceptance  of  a license 
from  the  State  to  take  and  keep  its  property  the  license  agrees  to 
become  amenable  to  the  rules  and  regulations  laid  down  by  the  State. 
Without  investigation  it  would  ordinarily  occur  to  one  with 
knowledge  of  the  Constitution  of  the  State  and  rules  of  evidence, 
that  that  part  of  Section  8275  making  the  possession  of  fish  prima 
facie  evidence  of  the  violation  of  the  Section  would  violate  the 
constitutional  rights  of  the  defendant  in  that  he  is  in  a way 
producing  evidence  against  himself  and  may  be  ir.  a way  convicted 
without  being  confronted  with  the  witnesses  against  him.  However, 
if  the  person  being  prosecuted  is  the  holder  of  a license  issued 
by  the  State  and  we  assume  you  refer  to  that  character  of  case 
in  your  letter,  t en  such  constitutional  privileges  have  been  waived 
by  the  acceptance  of  t‘ e license.  The  law  of  this  State  in 
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the  above  regard  is  stated  by  the  Supreme  Court  of  Missouri,  en  banc, 
in  State  v.  Bennett,  285  S.  77.  50,  and  on  page  55,  where  the  court 
Quoted  with  approval  the  following: 

"Rights  in  private  property  must,  to  a reasonable 

extent,  yield  to  the  public  welfare.  The 

protection  of  game  is  a public  advantage,  to  which 

private  interests  may  be  made  to  yield  to  some 

extent.  The  Legislature  may  enact  a reasonable 

regulation  to  prevent  an  easy  evasion  of  the  law 

and  a defeat  of  its  purpose  to  rrotect  and  preserve 

game,  and  in  doing  that  it  may  make  it  unlawful 

for  any  person  to  have  in  his  possession  the  carcass 

of  a deer,  which  does  not  have  on  it  the  natural  evidences 

of  its  sex,  whether  the  deer  was  a wild  or  a domesticated 

one,  and  the  game  and  fish  lav;  of  1905  does  that  and 

is  valid  in  that  respect". 

And  further  on  the  same  page  and  on  page  43  said: 

"The  defendant  cannot  play  fast  and  loose,  th  t 
by  accepting  a hunter's  license  and  exercising 
the  privilege  under  the  restrictions  and 
limitations  of  the  statute,  one  of  which  was  his 
duty  to  submit  to  the  inspection  and  count  of 
the  quail  in  his  possession  by  the  game  warden, 
he  waived  Vie  constitutional  rights  invoiced  so 
far  as  applicable  to  the  facts  in  this  case. 

In  Diaz  v.  United  States,  323  U.  S.  442,  452, 

32  S.  Ct.  250,  252  (56  L.  3d.  500,  Ann.  Gas.  1913C,  1138), 
in  considering  the  question  of  the  right  of  the 
accused  to  be  confronted  by  a witness  against  him, 
the  court  said: 

The  view  that  this  right  may  be  waived  also 
was  recognized  by  this  court  in  Reynolds  v.  United 
States,  98  U.  S.  145,  148,  (25  L.  Ed.  244), 
where  testimony  given  cn  a first  trial  was  held 
admissible  on  a second,  even  against  a timely 
objection,  because  the  witness  was  absent  by  the 
wrongful  act  of  the  accused." 

Under  Section  8275  any  person  entitled  to  fish  .ay 
for  instance  catch  20  rock  bass  and  5 jack  salmon  in  one  day, 
or  for  instance  he  is  entitled  to  catch  15  white  perch  and  10 
channel  cat  in  one  day,  but  in  r.o  event  can  such  person  catch  more 
than  a total  of  25  game  fish  in  any  one  day,  that  is  a person 
might  catch  5 rock  bass,  5 trout,  5 crappie , 5 jack  salmon  and 
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5 white  perch. 


If  a person  is  apprehended  and  has  in  lis  possession 
more  than  25  of  the  fish  designated  as  game  fish  by  Section  3275. 
then  a charge  should  be  filed  against  such  person  before  an  officer 
having  jurisdiction  thereof  and  proof  that  such  person  was  in- 
possession  of  25  game  fish  at  a tie  certain  is  sufficient  evidence 
upon  which  a conviction  may  be  sustained.  The  defendant,  however, 
would  have  the  right  to  make  proof  that  he  did  not  catch  all  of 
the  25  fish  in  one  day,  then  it  would  become  a question  for  the 
jury  to  pass  on.  If  the  jury  thought  he  did  catch  all  the  fish 
on  the  sane  day  they  would  find  hi  guilty,  if  they  did  not  they 
would  find  him  not  quilty. 

Under  no  ciro’-m stances  should  your  Department  accept 
such  an  affidavit  as  you  re: er  to  in  your  letter,  as  that  permits 
the  person  in  possession  of  vie  fish  without  a hearing  and  without 
the  State  having  a right  to  present  its  evidence,  to  acquit  himself 
of  any  qrongsoing.  In  such  a case  as  you  refer  to  an  affidavit 
should  have  been  filed  before  a Justice  of  the  Peace  of  the 
proper  district,  charging  the  person  with  a violation  of  the  law 
and  the  person  shoulc  have  een  arrested  and  brought  into  court 
and  tried,  but  in  no'  event  should  any  deputy  of  yours  or  other 
officer  have  a right  to  pass  upon  the  guilt  or  innocence  of  the 
party  and  upon  an  affidavit  furnished  by  the  person  suspected  of 
violating  the  law. 

In  what  we  have  thus  fer  said  we  have  had  in  mind 
persons  who  were  required  to  have  and  who  were  in  possession  of 
fishing  licences,  however,  we  do  not  want  to  be  understood  as 
implying  that  a person  not  required  to  procure  a license  to  fish 
could  violate  the  provisions  of  Section  8275. 


Very  truly  yours, 


77.  2,  BUFORD. 

Assistant  Attorney  General 


APPROVED: 


Attorney  General. 
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!H:  What  constitutes  ” suburban  territory*' 
in  Sec.  5£64,  1931  Laws,  p.  395 


April  26th, 1933 


Hon.  H rry  P.  Rose can 
Prosecuting  Attorney, 
City  of  St.  Louis,  Mo 


Dear  Mr.  Rosecan* 


I acknowledge  receipt  of  your  letter  of  April  11th,  addressed  to 
the  Attorney  General,  wherein  you  recuest  an  opinion  respecting 
the  use  of  the  terc  "suburban  territory11  as  it  might  apply  to  the 
territory  East  of  the  City  of  St.  Louis,  said  ter  itory  being  in 
the  State  of  Illinois,  your  request  being  as  follows: 


n*e  have  an  Inquiry  concerning  the  transportation  of 
products  from  the  State  of  Illinois  to  residents  of 
St.  Louis,  ?nd  I woula  like  to  have  your  interpreta- 
tion concerning  the  use  of  the  term  * suburban  territory 
as  it  appears  in  the  1931  Ses  ion  Acts,  pp*  394,  and 
305,  section  5264,  subdivision  £.,  especially  regard- 
ing its  extension  eastward  into  Illinois  territory." 


The  ap  ilicable  port  of  subdivision  E,  section  5.  64  as  contained  in 
the  1931  Session  Acts,  p.  304  reads  as  followst 

"(ir.)  The  term  * suburban  territory*  when  used  in  this 
act,  means  that  territory  extending  one  mile  beyond 
the  corporate  Halts  of  any  municipality  la  this  State, 
and  one  mils  additional  for  each  59,900  population 
or  portion  the  eof." 


ihile  there  is  nothing  in  the  definition  to  exclude  territory  in 
another  state,  it  was  undoubtedly  not  the  intention  of  the  legisla- 
ture to  include  territory  in  another  state.  £o  long  as  they  operated 
in  Illinois,  they  are  not  subject  to  the  regulation  of  the  Public 
Service  Commission.  “hen  they  cross  the  state  line  they  may,  under 
certain  circumstances,  become  subject  to  regulation.  However,  your 
inquiry  indicates  that  they  come  directly  to  the  City  of  St.  Louis 
from  Illinois.  1'hey  would,  therefore  be  im  une  to  regulation  while 
in  the  City  of  St.  Louis  under  the  provisions  of  subdivision  (b) 
of  aecti&n  5264  as  found  in  the  Laws  of  1951,  which  reads  as  fol'ows* 


■*  * * provided  however  this  act  shall  not  be  construed 
as  to  apply  to  motor  vehicles  used  in  the  transportation 
of  passengers  or  property  for  hire,  operating  aver  and 
along  regular  routes  within  a municipal  corporation.  * * *" 


Eon*  Earjy  P.  hoaecan 
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It  is  accordingly  the  opinion  of  tills  office  that  such  shippers  wo, Id 
be  excluded  from  the  terms  of  the  1951  Session  Acts,  pp,  504,  to 
516. 


Respectful  y submitted. 


HAnrl  G.  HLfMM,  Jr., 
Assistant  Attorney  General 


APr'ROVSC; 


hoi  McK-ItmCK 
Attorney  General 


HGW/mh 


a.jua  PKH:.aJ3— ‘Maintained  In  public,  private  or  endowed  Institutions 


Mny  9,1933 


lira.  Hury  K.  tyder 
iireeutlv#  Hires tor 
Ho.  t3o.sjLil3gl-j.tt  for  the  ailud 
17S3  Olivo  Jtreot 

>t  • i«OUl  3,  1 'SOUTl 


dear  ilr Ryder) 

litis  la  to  ackiiowledge  your  letter  of  April  36th.  1933 
which  1g  as  follows)  " * * 

'‘The  question  has  been  raised  as  to  tae 
right  of  pensioner  to  select  their  horses 
•if ter  they  have  been  -enplaned  by  us.  •:  mo 
of  our  former  pensioners,  a tfr.  junto n 
of  Iron  Oo.uity,  «na  stricken  from  the  roll 
on  March  13,  19;ib,  been  ee  he  entered  the 
l sour!  Horae  for  ved  dap tints,  1 ronton. 

Ulssourl. 

It  ssaeua  th  t tala  homo  hai;  some  endowments 
and  the  wording  of  the  law  la  sued  tb=  t If 
pensioners  are  being  maintained  by  la  tltut- 
lona  of  tills  sort  th  t t-  ey  are  not  eligible 
for  the  pension.  »weter,  la  mon  coses 
when  pwstoiMyg  S rl^ct  homes  i the  best 
place  to  live  la  on  their  Halted  Incomes, 
the  question  arises  does  the  n tur  of  the 
borne  disqualify  the  : sens  loner. 

0 ere  no ' faced  with  another  liimtiry  from 
. nother  penal  ner  who  mts  to  enter  a home 
if  he  would  not  h V9  to  give  up  nls  pension* 

It  1 * tie  leas  of  Forsaken  Member  a of  the 
dept let  Churo  it  Iranian,  ;.*l?30url.  de 
naats  to  know  if  t ia  -s  ul  am  nil  his  nenslon. 

He  sjalU  ho  Is  alone  and  vex.,  desolate  find 
tuls  iioai  would  offer  to  him  comforts  ths<t 
he  cannot  m a y;e  for  aim- .elf. 

fhe  man- i'.mmnt  of  the  home  h s written  for 
on  o Inloii  for  they  re  not  anulouus  to 
acquire  another  resident  of  t ts  kind  unrf  h ve 
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alia  forfeit  ala  pension,  as  they  :uri  In 
fin  nolol  difficult! -a. 

II  la  true  tn  t tula  uostlon  ml:>iu  raise 
a very  vexatious  xrobl'ta  for  us  In  vi^w  of 
the  feet  that  ra-Lty  who  are  nut  being 
supported  In  homes  of  this  kind  might  see 
fit  to  seek  the  pension.  These  are  < questions 
th  t i lake  It  difficult  to  decile  these 
points.  I would  : ioreoiata  your  strict 
interpretation  of  the  natter.4 

motion  9ii93  \m  3.  o.  1939,  defines  persona  eligible  to  re* 
oelve  pensions,  ad  said  section  has  this  provision! 

"•  • •end  provided  further,  that  blind 
persons  who  re  >*iint  lne-i  In  etth  •*  public, 
private,  or  endowed  tnstltuti  >ns,  or  by 
private  oereons  vho  would  otherwise  be  an- 
ti tied  to  a pension  un  ar  tale  article, 
shall  not  be  entitled  to  the  b neflti  of 
this  article;  and  rovled  further,  th-  I 
no  blind  person  shall  be  entitled  to  the 
benefit*  of  t la  article  while  confined  in 
any  jail  or  penitentiary  u **ior  conviction 
of  joy  offer*  3 e etc.,4  * * 4 

You  will  observe  that  the  above  section  provides  spool flcal ly 
that  blind  persons  who  arc  maintained  In  either  public,  private  or 
endowed  Institutions  should  not  be  entitled  it*  a pension. 

■ e arc  of  the  opinion  ttx  »or*ie  4who  are  maintained  in",  as 
uaed  in  the  above  revision,  when  rend  with  the  entire  act,  applies 
to  a min.  jex  *m  living  in  a public,  private  or  >adowcd  institution, 
anti  his  or  her  support  or  upkeep  In  enne  Is  gr  tultou  or  Mild  by 
some  one  othur  t . an  pensioner. 

abate , * a Intern -tlonal  Uotlonary  defines  "Maintain4  to  tsenn 
to  hold  or  keei  In  any  particular  state  or  Condition;  to  support; 
to  oust  -in;  to  uphold;  to  keep  up;  to  bear  the  expense  of. 

In  the  case  of  3tate  ex  red.  J*-.  ra  r v.  Thonpson,  tate  Auditor, 
397  . 32,  the  court  used  the  followl.ig  language  f t-r  citing 

the  provision  supra  frois  cotton  o8d3. 

•Under  tna  19  3 wit,  the  f ct  that  the 
relator  Is  mi  w e bel a ■;  » .ln twined  in  a 
publicly  supported  Tnatifc  tlon,  automatically 


Iftrn,  M ry  x.  ,t yuer 


Hay  a,  1933 


deprlv  8 her  of  the  right  to  reoelve 
a oust  vo.  • * •• 

Tour  attention  1j  directed  to  t .e  underscored  * orris, 

Tne  rein  tor  In  the  above  or-ie  w.,a  on  the  pension  rollt  and  .-hie 
to  lack  of  fund*  appropriated,  e a ‘lid  not  receive  hor  oen  Ion  and 
was  forced  to  enter  an  olrsa  hou  e.  In  reading  the  ore,  it  will  be 
seen  that  the  court  had  in  tula-  the  fact  as  to  *h  was  paying  for 
the  support. 

It  Is  our  o iulon  tht  the  revision  herein  c.«»  -.inured  is 
oi.  ly  to  protect  the  Jt  te  froo  giving  support  to  en^loners 
already  oared  for  bj  other  > arsons  or  Institutions.  The  pension 
Is  nothing  more  than  a gratuity  Knotted  by  the  it  *te  for  the 
iCtual  support  tad  laaluten-jnca  of  the  deserving  blind,  hence,  if 
such  person  is  being  provided  for  he  or  she  would  not  be  entitled 
to  the  tension.  This  Intent  is  gathered  from  other  provisions 
of  the  act,  namely,  If  a blind  person  lives  with  a sighted  bush  nd 
or  wife  who  ha*  on  income  or  la  the  recipient  of  six  hundred 
dollars  per  annum;  or  If  a parson  Is  confined  In  a ,eal tent  1 ary; 
or  tu&lnt  lned  in  an  institution. 


Tours  very  truly. 


J . . -u  u . , 

^salatant  vttora*.  General. 


APf?OT  i 

attorney  Uener  JL . 


J .HMH 
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Auolies  to  Deraons  operating 
under  rang  a a lice  se  tags. 

J 'f 
V 


Mr.  Dewey  A.  Routh, 
Prosemting  Attorney, 
Nevada,  isaouri. 

Dear  Mr.  Routh: 


May  30,  1933  ^ 


Tiiie  Department  acknowledges  receipt  of  your 
letter  dated  May  15,  1933,  as  follows: 

H We  have  been  bothered  in  Vernon  County  with 
the  following  situation: 

A con'  ifierable  number  of  Kansas  cars  b^dring 
the  1933  license  olates  are  found  unon  the  roads 
of  this  county.  The  Kansas  Legislature  has 
modified  their  law  so  that  their  citizens  may 
operate  their  automobiles  upon  the  highways  of 
Kansas  with  the  1932  tags,  provided,  however, 
that  when  they  do  buy  their  new  1933  tags,  they 
must  pay  a penalty  of  fifty  cents  a month  for 
each  month  they  have  operated  their  car  from 
t e time  the  1932  tags  became  invalid  until  the 
time  of  the  purchase  of  the  1933  tags. 

^'e  have  arrested  and  fined  several.  Kansas 
citizens  for  operating  their  cars  on  the  highways 
of  Missouri  with  1932  tags  and  hove  met  with 
considerable  criticism  in  each  case.  I would 
like  your  opinion  as  to  w ether  a Kansas  citizen 
may  operate  his  automobile  in  'losouri  under 
the  reciprocity  law  and  not  be  subject  to  fine 
in  Missouri  under  the  ’issouri  Statutes,  or 
whether  he  would  be  subject  to  fine  in  Missouri. " 


In  answer  to  the  above  inquiry,  re  are  assuming 
that  the  State  of  Kansas  now  has  a reciprocity  automobile 
license  law. 


flection  7768,  R.  S.  Mo.  1929,  provides  as  follows: 
MA  nonresident  oner,  except  ns  otherwise  herein 
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provided,  owning  any  motor  vehicle  which  has  been 
duly  registered  for  the  current  year  in  the  stnte, 
country  or  other  place  of  which  the  owner  is  a 
resident  and  which  at  all  times  when  operated  in 
the  state  has  displayed  unon  it  the  number  Plate 
or  nlates  issued  for  such  vehicle  in  the  Place  of 
residence  of  such  owner  nay  operate  or  permit  the 
operation  of  such  vehicle  within  this  stmte  without 
registering  such  vehicle  or  paying  any  fee  to  t is 
state,  provided  that  the  provisions  of  this  Section 
shall  be  ooerative  as  to  a vehicle  owned  by  a non- 
resident of  this  state  only  to  ‘he  extent  that  under 
the  laws  of  the  state,  country  or  other  nlace  of  resi- 
dence of  such  nonresident  owner  like  exemotions  are 
granted  to  vehicles  registered  under  the  laws  of 
and  owned  by  residents  of  this  state." 

The  Purpose  of  the  reciprocity  automobile  license 
laws  is,  of  course,  ths.t  legally  licensed  operators  of  otor 
vehicles  in  Kansas  may  operate  their  automobiles  within  the 
State  of  'issouri  without  acquiring  a '‘issoiri  license,  and 
persons  duly  licensed  to  operate  motor  vehicles  in  Missouri  may 
operate  them  in  the  ^tate  of  '"ansae  without  the  acquiring  of  the 
Kansas  license.  The  above  Section  provides  "that  a non-resident , 
except  as  otherwise  herein  provided,  own in  any  ifcotor  vehicle 
which  has  been  duly  registered  for  the  current  year,  in  the 
state,  etc."  le  do  not  believe  that  t e term,  'current  year" 
necessarily  means  t tat  the  operators  of  Kansas  must  h ve  a 
1933  license  tag;  unon  their  automobile.  The  Legislature  of 
nsas  has  permitted  persons  to  operate  in  1933,  by  the  uee 
of  1932  license  lates,  Plus  a penalty  of  50f  permonth,  as  pet 
out  in  your  letter.  Persons  c infor  ing  to  those  provisions 
are  duly  licensed  operators  within  the  tate  of  Kansas,  *nd  ere 
duly  registered  for  the  "current  year*  in  Kansas. 

All  that  is  contemplated  by  the  reciprocity  l?ws 
is  that  a person  be  duly  licensed  under  the  laws  of  the  state 
where  he  resides.  It  is  not  necessary,  in  order  to  take  advan- 
tage of  the  reciprocity  law,  t let  the  state  of  Kansas  exact 
any  license  fee.  It  my  charge  none  or  it  r.ay  charge  more  or  less 
than  the  fee  c arged  by  this  state;  that  being  a matter  of 
purely  state  concern.  These  laws  do  n t contemplate  that  the 
reouire  ents  in  the  various  states  s all  be  uniform  or  t at  me 
state  s all  have  any  control  over  the  terns  or  provisions  of  the 
laws  of  sister  states. 

According  to  the  modified  law  of  Kansas,  persons  op- 
erating under  toe  1933  license  tags  are  legally  operating,  accord- 
ing to  t requirement*  of  t e ‘“'tatutes  of  *anaas.  If  they  have 
complied  wit  the  requirements  of  the  laws  of  Kansas  regarding 
the  licensing  of  t isir  automobiles,  t :cn  under  action 


Mr.  Dewey  A.  Routh, 


May  30,  1933. 


7768  they  are  entitled  to  operate  for  certain  our noses  their 
automobiles  within  the  8t;,te  of  'issouri  without  subjecting 
themselves  to  arrest  or  fine. 


Very  tru’y  your a , 


Assistant  Attorney  General. 


APPROVED: 


Attorney  General. 


BLITS  SKY  DEPARTMENT:  CORPORATIONS:  Corporation  can  not  act 

beyond  the  corporate 
powers  and  Blu®LJSicy 
Commissioner  can  not 
supervise  securities 

unlawfully  issued. 


May  22,  1933. 


Honorable  Neal  J.  Ross 
Commissioner  of  Securities 
Jefferson  City,  Missouri 


Dear  Mr.  Ross: 

This  Department  acknowledges  receipt  of  your  letter 
dated  May  15,  1933,  with  inclosures  with  reference  to  the 
American  Assurance  Association. 

It  appears  from  your  letter,  which  is  of  too  great 
length  to  set  out,  that  the  American  Assurance  Association 
was  incorporated  under  the  provisions  of  Article  X,  Chap- 
ter 32  Revised  Statutes  Missouri  for  the  year  1929;  that 
it  proposed  to  issue  burial  certificates  under  Section 
3014  of  said  article  and  chapter;  that  the  incorporation 
papers  were  not  filed  in  your  office  until  more  than  a year 
after  the  incorporation  of  the  association;  that  the  or- 
iginal incorporators  have  sold  the  association  to  a new  con- 
cern. The  questions  you  ask  fairly  set  out  the  activities 
of  the  association  and  about  which  you  inquire.  Your  ques- 
tions are  as  follows: 

”1.  Was  the  American  Assurance  Association 
lawfully  incorporated  by  pro  forma  decree, 
in  absence  of  3,000  paid  members,  and  may  it 
lawfully  exist  by  means  of  pro  forma  decree 
which  was  granted? 

2.  Has  said  Association  exceeded  its  powers 
as  a benevolent  association:  - 
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(a)  by  establishing  its  reinsurance 
arrangement  ; 


(b)  by  creating  its  building  fund 
and  buying  option  on  building; 

(c)  by  its  issuance  of  assignments 
of  interest  in  trust  fund  in  amount 
$330,000  in  payment  of  building, 
equipment  and  repairs  amounting  to 
$110,000; 

. (d)  by  obligating  membership  of 
Association  and  trust  fund  to  pay 
such  debt  out  of  the  trust  fund 
earnings? 

3*  Are  assignments  of  interest  in  trust 
fund,  sold  to  persons  not  members  of 
American  Assurance  Association,  nor  not 
holders  of  burial  certificates  of  the 
Association,  nor  not  members  of  V.F.W. 
exempt  under  Missouri  Securities  Act? 

4.  Is  the  issucance  of  assignments  of 
interest  in  trust  fund  an  exempted 
security,  or  does  the  statute  contemplate 
the  burial  certificate  as  the  only  exempted 
security  of  such  Associations? 

5.  Are  the  acts  and  powers  which  have  been 
assumed  by  this  Association  in  violation  of 
the  Constitution  of  Missouri  and  the  laws 
thereunder?" 

From  the  articles  of  agreement  attached  to  your 
letter,  or  1 assume  it  is  a copy  as  it  is  not  certified,  it 
appears  that  the  incorporators  intended  to  incorporate 
under  and  have  the  benefits  provided  for  in  Section  5014 
of  Article  X of  Chapter  32  of  the  Revised  Statutes  of 
Missouri  for  the  year  1929,  and  amendments  thereto. 

Section  5014  provides  in  part  as  follows: 
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"Associations  may  be  incorporated  under 
the  provisions  of  article  10,  chatter  32, 

R.  S.  1929,  for  the  purpose  of  furnishing 
funeral  or  burial  benefits  for  their 
members;  Provided,  that  no  such  benefits 
shall  exceed  the  sum  of  three  hundred 
dollars  for  the  funeral  or  burial  of  any 
one  member.  Such  association  when  formed 
shall  be  exempt  from  the  provisions  of  the 
general  insurance  laws  of  this  state, 
to  wit:  Chapter  37,  R.  S.  1929:  Provided, 
that  any  such  association  now  in  existence 
may  incorporate  as  provided  in  this  law 
within  ninety  days  after  it  shall  take 
effect,  and  thereafter  no  such  association 
shall  be  incorporated,  as  in  this  law 
authorized,  until  it  shall  have  application 
for  at  least  three  thousand  memberships,  with 
at  least  one  month's  due§6aid  on  each 
application:  " 

Section  5001  provides  that  dues  of  members  of 
corporations  organized  under  such  Article  X may  be  provided 
for  by  charter  or  by-laws  and  that  no  member  shall  be 
liable  except  for  such  dueghnd  such  donations  or  subscrip- 
tions as  the  members  may  obligate  themselves  to  pay. 

Section  5003  makes  provision  for  the  formation 
of  a company  for  the  purpose  of  erecting  a building  for  the 
exclusive  use  of  the  society  within  the  purview  of  Article  X 
Chapter  32,  which  would  seem  to  imply  that  a corporation 
organized  for  the  purposes  set  forth  in  Section  5014  could 
not  erect  or  07m  a building. 

Section  5005  provides  that  the  by-laws  of  such 
corporat ionshall  be  conformable  to  its  charter  and  shall  not 
enlarge  the  scope  of  the  charter. 

Section  5007  authorizes  any  corporation  organized 
under  Article  X Chapter  32,  to  acquire  stock  in  any  company 
incorporated  under  the  laws  of  this  state  for  the  purpose  of 
erecting  or  purchasing  a hall  or  building  to  the  use  and 
benefit  of  one  or  more  of  the  corporations  permitted  to  be 
organized  under  Article  X of  Chapter  32,  which  again  implies 
that  a corporation  organized  under  Section  5014  could  not 
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erect  or  purchase  a hall  or  building  for  its  use  or 
benefit,  but  it  is  further  provided  in  Section  b007 
that  any  corporation  authorized  under  Section  4999 
may  acquire  and  hold  in  its  own  name  such  real  estate 
and  buildings  as  may  be  necessary  for  assembly,  library, 
laboratory  and  other  rooms  requisite  for  its  purposes. 

On  account  of  the  peculiar  wording  of  the  last  proviso 
it  is  extremely  doubtful  whether  or  not  the  legislature 
intended  that  corporations  organized  under  Section  5014 
would  have  authority  to  acquire  and  hold  in  its  own 
name  real  estate  and  buildings,  but  that  need  not  be  passed 
on 

Section  5014  permits  the  incorporation  of 
associations , 

"For  the  purpose  or  rurnishing  funeral 

or  burial  benefits  for  their  members". 

A corporation  shall  have  no  greater  powers 
than  the  statute  under  v/hich  it  was  authorized  gave 
it. 


In  Railway  dnd  Navigation  Company  v.  Railway 
Company,  130  U.S.  page  1,  the  Supreme  Court  of  the  United 
States  said: 


"The  manner  in  which  these  powers 
(corporate  powers)  shall  be  exercised 
and  the  subjection  to  the  general  laws 
of  the  state  and  its  general  principles 
of  public  policy,  are  not  in  any  sense 
enlarged  by  inserting  in  the  articles 
of  association  the  authority  to 
depart  therefrom" . 

Section  7 of  Article  XII  of  the  Constitution  of 
Missouri  provides: 

"No  corporation  shall  engage  in  business 
other  than  that  expressly  authorized  in 
its  charter  or  the  law  which  it  may  have 
been  or  hereafter  may  be  organized,  nor 
shall  it  hold  any  real  estate  for  any 
period  longer  than  six  years,  except  such 
as  may  be  necessary  and  proper  for  carrying 
on  its  legitimate  business." 
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We  think  there  is  no  question  but  what 
the  o erations  of  the  American  Assurance  Association 
as  detailed  in  your  letter,  are  beyond  the  charter 
powers  of  a corporation  or  ultra  vires  and  the 
transactions  have  no  validity. 

The  supervision  of  your  office  over  certain 
securities  is  withheld  by  Section  7726  Laws  of  Missouri 
1931,  page  353.  Subdivision  S of  Section  7726  reads 
as  follows: 


"Any  security  issued  by  a corporation 
organized  and  operated  exclusively 
for  educational,  benevolent,  fraternal, 
charitable  or  reformatory  purposes, 
and  no  part  of  the  net  earnings  of 
which  inures  to  the  benefit  of  any 
private  stockholder  or  individual". 

Can  not  be  supervised  by  you. 

While  we  think  the  business,  except  that 
provided  for  in  its  charter,  in  which  the  association 
is  engaging  is  beyond  its  charter  powers  and  we  think 
it  is  the  law  that  you  would  only  have  supervision  over 
such  securities  as  may  be  lawfully  issued,  to  say 
that  you  had  supervision  over  the  ultra  vires  securities 
issued  by  the  association  would  be  to  say  that  the 
transactions  of  the  association  were  legal. 

Section  5008  maces  provision  for  the 
institution  of  proceedings  by  information  in  the  nature  of 
a quo  warranto,  to  inquire  into  any  alleged  unlawful  acts 
of  or  misuser  or  nonuser  of  its  franchise  by  any 
corporation  organized  under  Article  X of  Chapter  32, 

We  think  that  that  is  the  procedure,  if  any,  in  this  case 
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that  should  be  followed  and  we  suggest  that  you 
make  a statement  of  facts  to  this  office  and 
upon  that  statement  we  will  take  such  action  as 
we  deem  advisable  in  the  premises. 


Very  truly  yours. 


GILBERT  LAMB 

Assistant  Attorney  General, 


APPROVED : 


Attorney  General, 


GL:LC 


COntfTY  DEPOSITORY  BORDi  Does  not  cover  funds  deposits  by 

County  Collector  under  Section  9886, 
i Laws  of  1933,  page  464. 


August  S3,  1933* 


FI  LED 


Senator  J.  u.  Fuaaell,  Jr., 
Chllhowee,  Missouri 


t ear  r enator  : 

This  Office  acknowledges  receipt  of  your  letter  of 
August  l£th,  1933,  In  which  yon  request  an  opinion  ss  to  the 
construction  of  Lection  9885  R«  S • 1929,  ae  sounded  by  Laws  of 
1933,  shown  at  pages  464  and  466,  of  the  Session  Acts  of  1933, 
For  convenience  we  are  setting  forth  your  letter  of  inquiry  In 
full,  which  letter  Is  ae  follows i 

"3.  B,  254,  found  on  page  464  session  acts  of 
1933,  amended  section  9883,  making  It  optional 
with  County  Courts  to  permit  County  Collector 
to  give  bond  In  the  same  manner  and  anoint 
aa  heretofore,  or  could  require  him  to  'deposit 
dally  all  collections  of  money  In  such  depository 
or  depositories  ae  may  have  been  selected  by 
such  County  Court  pursuant  to  the  provisions 
of  Section  12184,  H#.  S,  ’k>.,  1929,  to  the 
credit  of  a fund  to  be  known  as  "County  Collectors 
Fund", 

There  are  also  other  changes  provided  by  S . 8. 

264  such  as  permitting  the  Collector's  bond  to 
be  reduced  if  the  above  provision  is  oo  smiled 
with,  providing  he  shall  oh  ck  on  said  County 
Collectors  fund  only  to  make  distribution  month- 
ly ae  provided  b>  law  etc.,  but  the  (pest Ion  I 
would  like  to  have  your  opinion  on  la  this;  - 
If  the  County  Court  requires  the  County  Collector 
to  make  dally  deposits  as  provided  by  this  bill. 

In  a depository  wh ich  'may  have  been  selected  by 
such  C unty  Court  pursuant  to  the  provisions  of 
Seotlon  12184*,  will  the  bond  provided  by  Section 
12187,  Article  9,  cover  the  money  placed  In  a 
'County  Collectors  Fund'  as  provided  by  Seotlon 


Son*  J • H»  Huf tell | Jl*# 


August  23y  }933. 


12184  of  the  sane  Article  as  amended  by  E*  B, 
264. 

I am  sure  It  was  the  Intention  of  the  legis- 
lature in  passing  this  bill  that  the  b nd 
given  by  the  depositary  should  cover  the 
money  placed  in  the  * County  Collectors  Fund 1 , 
just  the  same  as  It  now  covers  the  same  money 
after  distribution  is  made.  It  was  the  opinion 
of  lawyer  members  of  the  Senate  that  such  would 
be  the  care.  However,  there  seems  to  be  some 
doubt  in  this  eonty  In  regard  to  the  matter. 

I do  not  know  the  custom  followed  by  your  office 
in  regard  to  giving  opinions.  X am  not  sure 
that  t am  within  my  rights  in  s eking  you  for  an 
opinion.  You  will  please  advise  me  If  I am  not 
and  I will  have  our  County  Attorney  make  the 
request. 

With  highest  personal  r gar  a and  best  wishes, 

I am," 


Re  note  what  you  ray  relative  to  "the  intention  of  the 
legislature  in  passing  this  bill  that  the  bend  given  by  the 
depositary  should  cover  the  money  placed  In  the  'County  Collectors 
'•hind • , Just  the  same  ae  it  now  oovere  the  same  money  after  distri- 
bution is  made.  It  was  the  opinion  of  lawyer  members  of  the  Senate 
that  sueh  wo  Id  be  the  case." 

The  construction  of  a law  put  upon  saise,  the  Intention  of 
the  legislature  and  the  opinions  of  its  members  are  very  persuasive 
ss  to  the  construction  that  aho  Id  be  put  upon  It.  uowever,  we 
must  look  to  the  statutes  for  the  proper  construction  thereof. 

re  ere  setting  out  In  full  Section  9086  ft.  s.  198?,  ae 
amended  at  pagea  464  end  466,  Acte  of  1936,  because  tills  is  the 
particular  section  that  you  asked  us  to  c one true.  5 eld  section 
reads  as  follows: 

"Avery  collector  of  the  revenue  in  the  various 
counties  in  this  state,  and  the  collector  of 
the  revenue  in  the  city  of  St.  .ouls,  before 
entering  upon  the  duties  of  his  of rice,  shell 
give  bond  and  security  to  the  state,  to  the 
satisfaction  of  the  county  courts,  and,  in  the 
city  of  St.  Louis,  to  the  satisfaction  of  the 
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major  of  said  city,  In  a ou”  equal  to  tba 
largest  total  ooll  actions  made  dur  ag  any 
one  month  of  the  year  preceding  hie  election 
or  appointment,  plus  ten  per  cent,  of  raid 
amount;  Provided,  bower  r,  that  no  colie  otor 
shall  be  required  to  give  bond  in  excess  of 
the  sum  of  seven  hundred  fifty  thousand  dollars, 
conditioned  that  bs  will  faithfully  and  pimetu* 
ally  collect  and  pay  over  all  stats,  ooianty  and 
other  revenue  for  the  four  years  next  ensuing 
the  first  day  of  March,  thereafter,  and  that 
he  will  in  all  things  faithfully  perform  all 
the  duties  of  the  office  of  colic  ctor  according 
to  law.  The  official  bond  required  by  this 
section  shall  be  signed  by  at  leaat  five  solvent 
sureties.  Provided,  that  In  all  counties  which 
now  have  or  which  may  hereafter  have  a population 
r,  of  less  than  75,000  inhabitants,  according  to 
the  last  preceding  federal  decennial  census, 
the  county  court  in  such  co’rotlea  nay  require  the 
county  collector  thereof  to  deposit  dally  all 
collections  of  money  in  such  depository  cr  depot* 

1 tor lee  as  may  have  been  selected  by  such  county 
court  pursuant  to  the  provisions  of  Section 
/ 12164,  Revised  statutes  of  Missouri  for  1929, 
to  the  credit  of  a fund  to  be  known  as  'County 
Collector's  fund; ' nrovidea  further,  that  whan 
such  deposits  ere  ao  req  irod  to  be  made,  such 
county  courts  may  also  require  that  the  bond  of 
the  county  collector  In  suoh  counties  shell  be 
in  a sum  equal  to  the  largest  collections  weds 
during  any  eelendar  week  of  the  year  Immediately 
preceding  hia  election  or  appointment,  plus  ten 
per  cent  of  said  amount j provided  further,  that 
no  such  county  collector  shall  be  required  to  make 
bail  deposits  for  suoi  days  uben  his  collections 
do  not  total  at  least  the  sum  of  one  mmdred 
dollars  ($100,00>i  and  provided  further  the 
collector  shall  not  c-isck  on  such  'County  Collector's 
Fund*  except  for  the  purpose  of  making  the  monthly 
distribution  of  taxes  and  licenses  collected  for 
distribution  as  provided  by  law  or  for  balancing 
accounts  among  different  depositories, N 

The  new  Sect  on  9886,  as  amended  by  Acts  1933,  at  pages 
464—466,  la  the  aa-e  as  old  S**ct)o  9866  down  to  the  word  "Provided* 
in  the  17th  line  thereof,  except  the  word  "two**  of  the  old  section. 
In  the  12th  line.  Is  changed  to  ”cne"  in  the  new  section,  and  the 
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year  "1909”  In  the  21 rt  line  of  the  old  section  Is  1 ft  out  of 
the  new  section  entirely;  both  of  which  win or  changes,  as  to  ths 
question  Involved,  ere  immaterial* 

beginning  with  the  word  "Provided"  In  the  17th  line,  to 
the  end  of  the  section,  w s added  by  the  Legislature  of  1933. 

This  amendment  applies  to  Johnson  County  for  the  reason  that  It 
Is  a county  which  has  a populs t' or  of  less  than  7$, 000  inhabitants 
according  to  the  last  preceding  federal  decennial  census*  This 
amendment  wakes  it  optional  with  the  county  court  by  usin^  the 
term,  "way  require  the  county  collector  thereof  to  deposit  dally 
all  collections  of  money  In  such  depository  or  depositories  as 
nay  have  been  selected  by  suah  county  court  pursuant  to  the 
provisions  of  eetlon  12184,  Revised  Statues  of  Wsaburl  for  1929, 
to  the  credit  of  s fund  t be  known  as  'County  Collector's  Fund;/* 

And  ths  statute  further  provides,  "that  then  such  deposits  ara 
so  required  to  be  wade,  such  county  courts  way  slao  require  that 
the  bond  of  the  county  collector  In  such  counties  shell  be  in  a 
sum  equal  to  the  largest  collect lone  mads  during  any  calender  week 
of  the  year  Immediately  preceding  his  sleet Ion  or  appointment, 
plus  tan  par  cent  of  as  id  awe  ntf* 

Ths  amended  portion  of  said  section  has  to  do  with  the  bond 
to  be  given  by  the  county  collector  end  docs  not  In  any  way  refer 
to  the  bend  of  the  county  depository. 

Recti  on  12184,  E.  S.  1929,  provides  how  the  depository  for 
county  funds  should  be  selected.  Section  12135,  R,  S.  1929,  provides 
whet  procedure  the  bidders  for  the  county  funds  shell  taka,  and  In 
said  section  it  rrovidesr 

"«•***,  that  If  his  bid  {referring  to  tbs 
successful  bidder)  should  be  the  highest  he 
will  enter  into  the  bond  hereinafter  provided* 

«•**-«*«••«**«-»*****•**" 

Section  12186,  R,  S*  1929,  Is  the  next  section, and  la  as 
follows! 


"It  shall  be  the  duty  of  the  county  court,  et  noon 
on  the  first  day  of  the  May  term  in  1915,  and 
ev  ry  two  years  thereafter,  to  publicly  o-'tn  said 
bids,  and  cause  eaoh  bid  to  be  entered  upon  the 
records  of  the  oourt,  and  to  select  as  the  depos- 
itaries of  all  the  public  funds  of  every  kind  and 
description  going  into  tha  hands  of  the  c ; nty 
treasurer,  and  also  all  'fcn#  puETlo  funds  o^* 'every 
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kind  and  description  yln.-g  into  the  handn  of  the 
ey  o fielo  colie o tor  In  ocrmtlos  ■ jnd or  iowns  , ?. p 
or^an j-atTon.  the  ^enorlt  of  whTch  I«  not  other- 
wise provided  for  b’jpw.  honking  cor  norat  ione, 
s p poci'at  (one  or"  in  iv idusl  bankers  whose  bids 
respectively  rae.de  for  one  or  more  of  said  parts 
of  said  funds  shall  in  the  aggregate  constitute 
the  largest  offer  for  the  payment  of  Interest  per 
annum  for  said  funds:  Provided,  that  the  court 
shall  hsve  the  right  to  reject  any  and  all  bide* 
The  Inter® et  upon  each  fund  shall  be  e reputed 
u^o?  the  dally  balances  with  the  depositary,  and 
shall  be  payable  to  the  county  treasurer  monthly, 
who  shall  place  thelntereet  on  the  school  funds 
to  the  credit  of  those  funds  respectively,  aid 
the  Interest  on  ell  other  funds  to  the  credit  of 
the  rosd  end  brl  ige  fund*  The  county  clerk  shall. 
In  opening  the  bids,  return  the  certified  checks 
deposited  with  him  to  the  banks  whose  bids  were 
rejected,  end  on  approval  of  the  bond a of  the 
successful  bidder  or  bidders  return  the  oertlfled 
check  or  checks  respectively  to  the  bank  or  banks 
whore  bid  or  bide  ere  accepted*” 


Now,  your  iiom ty  (Johnson)  Is,  by  referring  to  the  flue  Book 
of  1931  and  1932,  not  aadrr  township  organisation  ?nd,  therefore, 
the  co  nty  court  of  your  county  only  eeloete  the  depositories  of 
all  the  funde  of  every  kind  and  dsacrlptlon  going  Into  the  hands 
of  the  county  tre  carer . 

In  the  e*s*  of  Deal  v*  Bank  of  Smlthville,  8f!  5,  • (2d)  201, 

1,  e.  204,  the  Kansas  City  Court  of  Appeals  raid; 

******  The  law  door  not  appear  to  require 
the  collector  to  fi^oalt  funde  In  hie  poeeeeslon 
or  to  whioh  he  ie  entitled  in  any  designated 
deposit*  ry*  'Jo  orovlalon  of  that  character  hns 
been  called  to  otit  attention.  Article  9,  chapter 
86,  **.  P.  1929  (section  12134  et  seq.  (lo*  St. 

Ann.  sect'on  12184  et  req.)),  deals  with  the 
subject  or  county  fie  oaltariee,  and  section  12166, 

R.  S.  1929  (No.  ft.  Ann.  section  12186),  provides 
for  specified  depositaries  of  all  public  f uel* 
coming  into  the  hands  of  the  coimty  treasurer  or 
into  the  hands  of  the  ex  officio  collector  In 
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co  nties  under  township  organization.  Thera 
la  no  such  provision  applicable  to  a eo’mty 
collector.  It  apnaar s that  h*  Is  personally 
invested  with  the  care  a^d  custody  of  funds 
In  his  hands  until  such  time  as  he  is  required 
to  deliver  then  t * the  county  treasurer,  and 
he  la  required  to  give  a bond  to  the  state, 
satisfactory  to  the  county  cort,  conditioned 
that  he  will  faithful ly  collect  and  pay  over 
the  eoiwity  and  state  revenue  and  perfor-n  the 
duties  of  hie  office  according  to  law.  r action 
9888,  R.  S.  1989  (Mb.  ft.  *nn.  feet Ion  ^885). 

a a a » * ■»  * a a » 3 « » a * a -*  3 » » ■» 


It  Is,  therefore,  the  opinion  of  this  fepartnent  that  tha 
depository  bond  given  by  the  county  deposit ary,  selected  by  your 
county  court.  In  accordance  with  the  provisions  f °ecti orw  12184, 
12186,  12186  end  12187,  P,  f,  1929,  does  not  cover  the  funds 
den  sited  by  y ur  county  collector  binder  the  provisions  of  r act  ion 
9385,  as  as-ended  at  pej;es  464*465,  Acts  of  1953,  which  tha  county 
court  In  yo nr  County  (Johnson!  may  require  the  county  collector 
to  deposit  to  the  credit  of  a fund  to  be  known  as  "County  Collector's 
Fund",  before  distribution  by  the  county  collector. 

le  hope  that  tha  above  answers  your  inquiry, but  should  there 
be  any  other  question  we  shall  be  glnd  to  serve  you.  **'e  retiotn, 


V ry  truly  yours. 


COVFIL  R . HEWITT 

A:  elstant  Attomsy-Oenaral. 


APPROVFD; 

— — 

At t orney  *9  en  eral . 


CPHtF8 


Under  Section  7744  R.  S.  vQ,  1929, 
th§  total  aggregate  liability  of 
surety  on  Securities  Dealer's  Bond 
is  limited  to  *5,000.00. 


Ail:  list  26, 


Ur.  fleal  J.  Rose, 

Comminsioner  of  Securities, 

Jefferson  City,  rise  uri. 

Derr  Sir; 

•Ye  are  acknowledging  receipt  of  your  letter  in  which  y~u 
inquire  as  follows: 

"Dec.  22  of  ’'iss:uri  securities  Act  provides  for  a dealer 
in  securities  to  file  with  this  Department  'a  bond  in  the 
sum  cf  five  thousand  dollars  ($5,000)  running  to  the 
people  of  the  state  of  ’iesouri  in  such  form  as  the  eomrinpioner 
may  designate,  such  bond  to  be  conditioned  uoon  the  faithful 
compliance  with  the  provisions  of  t is  act  by  s-'i*  dealer 
and  by  all  salesmen  registered  by  him  while  scting  for 
i . Such  bond  shall  be  executed  es  surety  by  a curetv 
ci  any  having  a net  worth  of  not  less  than  *1,000.00 
authorized  to  do  business  in  this  state.  1 

Florida  enacted  a similar  provision.  The  Attornev  "enernl 
of  that  state  ruled  Sept.  10,  1931  as  follows;  ’It  is  my 
pinion  that  the  total  maximum  liability  for  all  oumones 
ir  *5, 000. 00.  In  other  words  •./■hen  liability  Ip  created 
under  t is  bond,  whether  it  is  by  the  dealer  or  by  one  or 
ore  of  his  agents,  and  ? total  Judgment  of  liability  of 
5,0  .00  is  reached,  thet  tile  is  the  Tull  liability  of 

the  principal  r-nd  sureties  on  t is  bond. 1 

The  question  of  total  liability  seems  to  be  moot  in  this 
state.  This  Department  has  issued  opinion  that  the  total 
aggregate  liability  is  *5,000  but  certain  surety  co  ’•'roles 
ore  not  satisfied  wit  i such  ruling,  stating  that  the  statute 
itself  is  questionable.  Such  companies,  cannot, of  c-uree, 
write  binds  with  indeterminate  liability,  and  as  result, 
many  ashing  for  such  b nde  are  flatly  refused  and  informed 
that  the  company  is  'not  writing  dealers  bonds. 1 

It  is  renuested  that  you  rule  ns  to  the  total  aggregate 
liability  under  ec,  23  of  "issouri  f'ecurit  ies  Act.  Also, 
am  attaching  form  of  bond  adopted  by  previous  administration, 
with  insertion  of  the  aggregate  clause  w ich  they  per  itted 
in  the  bond.  Some  suretv  co  snie - nrefer  p crncell rt ion 
olnuse  allowing  them  to  withdraw  uoon  30  days'  notice.  I 
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see  no  objection  to  men  clause,  fill  you  plerse  su br.it 
a change  of  form  in  the  bond  of  dealers  in  securities, 
to  remove  any  ambiguities  that  may  exist?* 

You  inquire  as  to  the  total  aggregate  liability  of  the 
bond  under  section  32  of  the  ! ispouri  "ecurities  Act,  n "*  found 
as  'lection  77  44,  R.  3.  Ho.  1929 j on"!  request  a form  of  bond 
to  remove  any  ambiguities  of  the  one  which  you  enclose. 

The  pertinent  part  of  Section  7744,  R,  S.  iro..  1939,  is  as 
follows: 

k*  • * if  tie  comm  las  loner  shall  find  that  the  apol leant 
is  of  good  repute  and  has  corralled  with  the  provisions  of 
t lie  section  including  the  payment  of  the  fee  hereinafter 
provided  he  shall  register  such  applicant  as  a deler  unon 
his  filing  a bond  in  the  sum  of  five  thousand  dollars 
(35,000)  running  to  the  people  of  the  state  of  "iesrvri  in 
such  form  os  the  commissioner  may  designate,  sue  bond  to 
be  conditioned  unon  the  fait  ful  compliance  with  the  pro- 
visions of  this  chapter  by  said  denier  *nd  by  "11  salesmen 
registered  by  him  while  act  in  for  him.  Such  bond  shell 
be  executed  as  surety  by  a surety  company  having  a net 
worth  of  not  less  than  *'1,000,000  and  ant  orized  to  do 
business  in  this  state.  * * ** 

The  bond  is  conditioned  upon  the  faithful  compliance  with 
the  conditions  of  this  chapter  by  "said  Heeler  and  by  ^11 
salesmen  registered  by  him  w’  ile  acting  for  him."  Ruch  dealer 
snail  be  registered  "upon  ' is  filing  a bond  in  the  sum  of 
five  thousand  doll  err  (’5, 000).*  'e  believe  it  is  ap^rent 

from  the  reading,  of  tae  Section  fiat  the  ^5,0 ''0.00  bond  repaired 
war  to  cover  the  defalcations  of  the  dealer,  or  hie  agents 
while  acting  for  him,  and  that  the  sum  of  35,000.00  is  the 
maximum  penalty  fra  t can  be  exacted  und^r  the  bond.  ">  do  ni‘. 
believe  that  the  Section  can  be  so  read  as  to  nrdee  the  surety 
liable  for  n sum  in  excess  of  the  sum  of  35, 0^0. 00,  even  though 
the  total  defalcations  by  the  dealer,  or  hip  var  ms  salesmen, 
would  actually  exceed  the  penal  sum  of  5,000.00,  If  the  purety 
should  be  co -Del led  to  pay  '1,000.00  because  of  the  default 
of  one  salesman  of  the  dealer,  we  believe  that  the  surety's 
liability  automatically  is  reduced  to  *4,000.00  so  far  as 
additional  defalcations  are  concerned.  We  do  n ->t  believe  it 
wee  t >e  intention  of  the  Act  tint  the  O rety's  liability  shuld 
be  to  the  extent  of  *5,000.00  on  ench  of  the  dealer's  salesmen, 
making  the  total  aggregate  liability  dependent  upon  the  number 
of  sal esmen  employed. 

It  is  well  settled  that  a statutory  bond  includes  the 
statutory  provisions  rerulrtinr  the  bond.  The  view  we  tnke 
of  it,  however,  is  t'pt  there  is  no  ambiguity  in  the  statute, 
and  that  the  sum  of  *5,003.00  is  the  total  maximum  liability 
in  ell  events.  Te  do  not  believe  t ere  is  any  ambiguity  in  the 
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bond  which  y u enclose,  hut  we  have  rewritten  the  bond  so 
that  no  ambiguities  can  arise  in  the  future.  ,r'e  are  enclo- 
sing the  bond. 


Very  truly  yours. 


A ss  i s t an t At  t rney  r- 


APPRCVSB: 


ttomey  General. 
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Honorable  leal  J * nos* 
Coamlseloner  of  deourltle* 
Secretary  of  S^ato1*  Of floe 
Jefferson  City,  Missouri 


Dear  Hr.  Hose) 

*e  Hereby  acknowledge  your  letter  of  August  33, 
1933  whereby  you  request  an  opinion  from  this  department. 
Tour  request  le  ae  foil owe i 

"S*o.  5084  H,  9,  1939  places  crauit 
union*  under  the  exclusive  supervision 
of  the  commissioner  of  Securities,  and 
requires  me  to  cause  annual  examinations 
to  be  wide,  as  fellow*!  *-ach  credit 
union  shall  be  examined  at  least  annu- 
ally by  the  said  counts a loner  of  securi- 
ties or  his  duly  authorised  deputy  or 

agent .the  credit  union  shall  pay 

to  the  said  corals '’loner  of  securities 
the  actual  cost  of  the  examination  herein 
provided,  except  that  said  cost  shall  not 
exceed  In  any  ease  seven  dollars  per  died 
for  eaah  examiner 

The  statute  does  not  specify  that  examina- 
tion fees  shall  be  paid  into  the  state 
treasury. 

The  Securities  Division  does  not  h&Te 
sufficient  appropriation  to  pay  the  salary 
and  expenses  of  an  examiner.  There  are 
some  130  credit  unions  to  be  examined. 

The  last  examination  was  in  April,  1933, 
raid  the  law  Is  aondatory  that  wo  must  make 
annual  examinations*  The  or  edit  unions 
are  scattered  all  over  the  state  of  Hissotrl, 
and  it  will  take  months  to  examine  all  of 

ttlWe 
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It  la  proposal  to  handle  the  situation  by 
appointing  an  examiner  to  go  to  eaoh  or  edit 
union  and  conduct  examination*  The  exon* 
lnation  fee  which  the  credit  union  will  pay 
to  hln  will  not  he  transmitted  to  the  otate 
treasurer,  hut  will  be  retained  by  the  ex- 
aminer as  compensation* 

Please  favor  ne  with  your  ruling,  as  to 
whether  this  plan  can  be  carried  out  with- 
in the  powers  of  the  statutes.  Unless 
suoh  plan  can  bs  placed  In  si f sot,  1 do 
not  see  just  how  we  are  going  to  be  In  po- 
sition to  oonply  with  the  annual  examin- 
ation requirement  of  the  statute* • 

Paragraph  1 of  your  latter  is  a proper  literal  exposition 
of  Section  5086  it.  S*  it*  1929,  and  for  the  purpose  of  this  opinion 
Z will  not  repeat  It. 

The  law  provides  that  the  Securities  Department  is  under 
the  office  of  the  Secretary  of  State,  and  Section  7724  R.  8.  Uo. 

1929  relating  to  the  powers  and  dutiea  of  the  Connl eel  oner  of 
Securities  read  as  follows i 

•The  ten  'commissioner'  means  super- 
visor of  corporation  registration,  who 
■hall  act  un  or  the  dlreetlam  of  the 

$5j?tarr  g BS 

Article  16  of  chapter  33  dealing  with  the  organization 
and  supervision  of  Credit  Unions  in  Missouri  places  the  exclusive 
supervision  of  sold  corporations  in  the  hands  of  the  Const s* loner 
of  Securitise  by  virtue  of  See.  6094  R.  3.  ho.  1939  as  quoted  above, 
but  even  so,  the  general  law  as  it  affeots  and  controls  the  office 
of  the  Secretary  of  State,  also  carries  Its  limitations  and  requi- 
sites to  the  subservient  agents  under  the  control  of  the  Secretary 
of  State,  and  hence  the  Securities  Qoaniaslaner  nest  be  United  and 
gylded  by  said  gsnsral  law  in  his  exclusive  supervision  of  Credit 
Onion  Corporations* 

Under  the  chapter  coaling  with  the  powers  and  duties  of 
the  Secretary  of  State,  Sec.  11379  R.  3.  ho.  1939  provides  as  follows! 

■It  shall  bs  the  duty  of  the  secretary 
of  state,  within  the  first  three  days 
of  every  month,  to  file  with  the  state 
auditor  a written  statement,  verified 
by  his  affidavit,  showing  the  aaotmt  of 
all  fees  received  by  hln  la  the  pact 
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no nth * for  services  rend or ed  aa  no* 
provided  by  lav,  other  than  hie  annuel 
ealary;  snob  etateta-nt  shall  show  the 
amount  of  e&oh  item,  from  whom  received, 
and  for  what  services;  and  within  the 
first  five  days  of  every  month  he  shall 
pay  Into  ths  treasury  the  aggregate 
amount  of  such  statement,  losa  ths  twelfth 
part  of  flvo  hundred  dollar#,  and  it  shall 
become  a part  of  the  general  rev  same  fund 
of  the  state.  Be  shall  take  from  the 
treasurer  duplicate  receipts  therefor, 
one  of  which  hs  shall,  within  said  flvo 
days,  deposit  with  ths  stats  auditor, 
who  shall  Immediately  charge  the  treas- 
urer with  the  amount  thereof  on  the  boohs 
of  his  of floe I Provided,  that  all  fees 
chargeable  by  lev  shall  bo  paid  In  advance; 
and  in  oaso  of  failmre  of  the  secret  ary 
of  etnte  to  oolleet  any  fee,  he  shall  be 
chargeable  for  the  mm,  In  like  manner 
as  If  the  same  had  been  actually  paid  In 
advance:  and  provided  further,  that  am 
fee  shall  bo  charged  and  oolleet ed  for 
affixing  ths  'great  seal'  to  pardons  of 
oonvlots  in  the  Missouri  penitentiary.* 


Then  too,  our  Missouri  Constitution  provides  In 
article  4,  section  43  as  follows: 


Article  10,  Section  19  of  the  Missouri  Constitution 
provides  as  follows t 


*Io  moneys  shall  ever  be  paid  out  of 
the  treasury  of  this  state,  or  any 
other  funds  under  its  Management,  sw- 
eep t In  pursuance  of  an  appropriation 
by  lav;  *•••.*  regular  statement 
and  account  of  receipts  and  expenditures 
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of  all  public  money  shall  be  published 
f time  to  tins." 

The  quest lcm  Involved  la  your  query  la  answered 
whoa  It  la  determined  whether  the  money  paid  to  the  Securitise 
Commissioner  for  am  annual  examination  is  state  funds  or  Is 
private  funds.  If  s&ld  money  be  State  funds  it  must  go  into 
the  state  Treasury,  if  it  be  private  funds,  than  your  plan 
could  bs  adopted*  In  the  case  of  State  v.  Board  of  ftegenats, 
334  3.  4.  638  1*  o*  700-306  Mo.  57  where  mandamus  was  sought 
to  compell  the  payment  of  money  In  the  hand 8 of  the  Board  of 
Recent#  of  a state  teachers  college  Into  the  State  Treasury, 
our  Supreme  Court  m bane  said: 

"This  provision,  it  will  be  seen  from 
its  terms,  which  are  wisely  chosen  as 
a limitation  upon  power,  is  restricted 
to  ' revenue  collected  and  money  received 
by  the  state  from  any  source  whatsoever. * 

By  revenue,  whether  its  meaning  be  meas- 
ured by  the  general  or  the  legal  lexico- 
grapher , is  meant  the  current  income  of 
the  state  from  whatsoever  source  derived 
which  is  subject  to  appropriation  fox 
public  usee.  This  current  incone  may 
he  derived  from  various  sources,  as  our 
numerous  statutes  attest,  but,  no  matter 
from  what  source  derived,  if  required  to 
be  paid  into  the  treasury.  It  becomes 
revenue  or  stats  money;  its  classification 
as  auefa  being  dependent  upon  specific 
legislative  enactment,  or,  ao  aptly  put 
by  the  respondent,  state  money  means 
money  the  state,  in  its  sovereign  capa- 
city, Is  authorised  to  receive,  the  source 
of  its  authority  being  the  Legislature. 

With  this  limitation— and  the  Constitution 
itself  is  but  an  instrument  of  limitations 
— it  should  be  strictly  construed.*  * * ** 

Then  again  in  State  v.  Bradshaw,  381  S.  W*  846  1.  e. 
848;  313  Mo.  334,  our  Supreme  Court  en  bano,  in  determining 
the  right  of  the  warehouse  CoMlssioncr  to  certain  sunn  which 
it  was  alleged  he  collected  and  failed  to  pay  Into  the  treasury 
of  the  Stats,  they  said; 
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*The  jurpose  of  haring  the  fees  col- 
lea  ted  anti  paid  into  the  state  treasury 
la  apparent.  Section  43,  article  4,  of 
the  Constitution,  requires  that  all 
revenues  collected  and  'moneys  received 
by  the  state  froa  any  eouree  whatsoever' 
shall  go  into  the  state  treasury  and 
must  be  paid  out  on  appropriations  by  the 
Oeneral  Assembly.  4hem  the  eharges  for 
inspecting  grain  are  paid  to  the  ooae- 
mi-sioner,  the  inspector,  his  deputy, 
or  assistants,  they  must  be  paid,  of 
eouree,  to  the  state  of  Missouri,  the 
■oney  must  go  into  the  state  treasury. 

This  is  done  so  that  the  proper  authori- 
ties nay  keep  a check  upon  all  tha  op- 
erations of  every  depart neat  of  state. 

To  allow  a department  of  state,  which 
is  self-supporting  from  charges  paid 
for  servioes  rendered,  to  have  charge 
of  the  n jney  received  wit  bout  account- 
ing to  the  state  in  any  way,  would  pro- 
bably lead  to  atousee.  The  requirement 
that  all  money  shall  go  into  the  state 
treasury,  with  statements  accounting 
for  how  it  was  received,  would  prevent 
exorbitant  chargee  which  night  weigh 
down  the  grain  trade  with  undue  burdens, 
from  the  Tact  that  the  wmey  was  to  be 
paid  into  the  state  treasury  and  go  into 
the  general  revenue  fund,  it  does  not 
follow  that  the  state  should  have  any 
money  from  that  source  to  appropriate 
for  other  purposes.  The  amount  rcoelved 
from  that  department  should  be  exactly, 
or  approximately,  balanced  against  the 
expense  of  the  department.* 

In  the  ease  of  State  v.  daeknean,  304  Ro.  463,  3B4 
S.  V.  366,  our  Supreme  Court  said  on  page  367: 

■The  language  of  the  Constitution  is 
unequivooal;  it  requires  an  appropria- 
tion before  payment  of  money  received 
by  the  state  'from  any  source  whatso- 
ever.' The  money  collected  by  the 
board  is  received  by  the  state;  it  goes 
into  the  state  treasury.  To  make  it 
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■ore  specific,  the  requirement  that  an 
appropriation  by  the  Legislature  will 
be  necessary  before  money  eaa  be  paid 
out  of  the  treasury  of  the  state.  It  is 
applied,  not  only  to  state  funds,  but 
to  'any  of  the  fends  under  Its  annexe* 
meat  J* 


Zt  Is  the  opinion  of  this  department  that  under  the 

Srovielona  of  Section  6094  R.  8.  Mo*  1039  the  Conaiseloner  of 
eeurlties  of  the  State  of  Missouri  has  the  poser  to  appoint 
and  deputise  an  assistant  or  assistants,  whose  duties  would  be 
to  examine  and  audit  the  affaire  of  each  Credit  Union  operating 
la  the  State  of  Missouri;  and  that  eald  Commissioner  is  empower- 
ed to  receive  from  said  corpora tloa  am  examination  foa  not  to 
exoe  .d  17*00  per  day  for  eaob  examiner;  but  that  this  money  la 
the  Commissioner's  hands  le  State  funds,  or  to  ear  the  least, 
this  money  la  a fund  under  the  management  of  the  state,  and  the 


Legislature  has  prowl did  for  the  disposition  of  noney  coming 
the  control  of  the  Secretary  of  State  by  virtue  of  Section  11379 
above  set  out,  and  hence  this  money  must  go  Into  the  State  Treasury. 
The  a alary  of  an  aeel  stand  appointed  to  examine  Credit  Unions 
only  be  paid  from  money  appropriated  by  the  Legislature  as  pn 
video  by  law. 


leaped  fully  submitted 


f IlLIAM  cm  SAfTRS 
Assistant  Attorney  leneral 


APFR0V5DI 


i6j  twmisr 

Attorney  General 


ABSENTEE  VOTING  --Authority  and  method  in  City  Election. 


September  22,  1933 


Mr.  Alfred  L.  Rottman,  Chief  Assistant 
Board  of  Election  Commissioners  for  the 
City  of  St.  Louis 
208  South  Twelfth  Boulevard 
St.  Louis,  Missouri 

Dear  Sir: 

Your  request  for  an  opinion  of  the  Attorney  General  under 
date  of  September  6,  1933*  has  been  received,  such  request  being 
as  follows: 


"There  are  several  matters  pertaining  to  the  absentee 
voting  law  passed  by  the  1933  Legislature {pages  218  to 
22£  Laws  of  Missouri)  concerning  which  we  would  like  to 
have  your  opinion: 


First.  The  Board  of  Aldermen  of  this  City  is  now 
contemplating  the  passage  of  ordinances  providing 
for  a special  election  at  which  there  will  be  submitted 
to  the  voters  a bond  Issue  proposition,  and  a proposi- 
tion concerning  the  method  of  street  widening  assess- 
ments. We  believe  that  under  the  authority  of  Section 
10l8l  absentee  voting  will  be  permitted  at  such  local 
election.  Is  this  correct? 

Second.  Section  10181  provides  that;  *Any  person  being 
a duly  qualified  elector  of  the  State  of  Missouri,  who 
expects  In  the  course  of  his  business,  or  duties,  to  be 
absent  from  the  County#  Sections  IOI83  and  10184- 
set  forth  the  forms  of  affidavit  in  which  the  voter  Is 
required  to  state:  1 My  business  or  duties  are.  .... 

employer * Section  10188c.  *Furpose  of  act.- 

Thls  act  shall  be  deemed  to  provide  a method  of  voting 
by  voters  absent  from  their  county  on  the  day  of  election 
# Oui*  understanding  of  these  sections  is  that  an 

elector  absent  from  the  city  for  any  reason  whatsoever. 

Is.  entitled  to  cast  a ballot.  13  this  correct? 


Third.  Section  10182  provides  that  a voter  must  make 
application  for  a ballot  In  person.  May  he  make  his  re- 
quest by  mail,  using  the  proper  form  of  application,  or 
must  he  appear  In  person  at  this  office  to  do  so,  not  more 
than  thirty  days,  nor  less  than  five  days  prior  to  the 
election? 

Fourth.  Becuase  of  the  form  of  affidavit  as  set  forth 


2 


’ r.  Alfred  L*  ottaan 


■eptenber  22 t 1^33 


la  .action  IOI64  ac<*‘  t!'*  pro vl:  Iona  ef  'oat loti  101&-),  ho 
believe  that  a to  tor  must  ho  within  the  State  of  *.laoourl 
to  aaot  hi  a ballot,  la  tMa  correct' 

Fifth.  Tho  la  *ar  officer  authorised  b law  to  administer 
oaths'  aa  ,.ro  Tided  by  actio?.  ICIwO?" 

.nsweriug  Ptragre  h rirat  of  your  inquiry,  laws  of  iaeourl  1933,  page 
219 , loot  lor.  10161  provides  aa  fellows: 

"Soo*  10161.  ho  say  cast  abaci,  tee  bal  lot.  - lay  parson 
being  a duly  qualified  elector  of  the  itato  of  Missouri*  who 
expects  is  the  course  of  tale  business  or  duties  to  bs  absent 
from  tho  county  in  which  ho  la  a qualified  a lac tor  on  the  day 
of  bolding  any  spooial*  geo  oral  or  primary  election  at  which 
any  presidential  preference  is  indicated  or  any  candidates 
are  cheats  or  elected*  for  any  congressional*  state*  district, 
county*  town,  city*  village*  precinct  or  judicial  offices  or 
at  which  ’ucationa  of  public  policy  are  submitted.  ;ay  vote 
at  anon  elect Lons  aa  hereinafter  provided. * 

It  la  the  opinion  of  tho  Attorney  General  that  "a  bond  issue  proposition*  and 
a proposition  ooaeerning  the  method  of  street  widening  assessments’'  are 
proposition*-  a vote  on  which  would  be  an  “election  * * * at  which  questions 
of  public  pclioy  are  submit  ted"  within  the  meenin.  of  this  statute*  and  that 
absentee  voting  would  ho  allowed  unuer  this  statute  for  ouch  election. 

Answering  Paragraph  .lee and  of  your  inquiry,  it  is  the  opinion  of 
the  Attorney  General  that  your  understanding  that  "an  elector  absent  from 
the  city  for  any  reason  whatsoever*  la  entitled  to  cost  a ballot"  La  rot 
correct  for  the  following  reasons : 

Gao t ion  10l6l  above  quoted  allows  an  alee tor  “who  expects  in  the 
course  of  his  b sinesa  or  duties  to  be  absent  from  the  County'*  to  vote  by 
absentee  ballot.  eo 1 1 on  101&3  of  laws  of  ittourl  1933a  P*g*  216*  requires 
the  applicant  for  an  absentee  ballot  to  make  an  affidavit  as  a part  of  which 
affiant  must  fill  in  the  following  blanks: 

"That  my  business  or  duties  are  for 

fsapleyer) 

of  atraet.  i™  "t""”'  ity  of 

' ' * pint*  of  . " 

and  .action  IUI64  of  the  asms  lot  provides  that  an  affidavit  la  to  be  made 
by  each  absentee  voter  on  the  envelope  1:  which  the  absentee  ballot  is  to 
be  nailed  to  the  polls*  es  a pert  of  which  affiant  must  fill  In  the  following 
blanks: 


•That  ay  business  and  (emrloyer)  of  

street.  In  the  City  of  and 

state  of 


and  that  In  tna  course 
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of  my  business  or  duties  I expect  to  be  absent  from  the 
sb  id  county  of  my  reel  donee,  or.  the  date  of  said  election.  ' 

The  ebcTe  statutory  references  to  an  absentee  voter'*  employer, 
business  and  duties  shoe  a clear  intention  of  the  legislature  not  to  el low 
a person  to  vote  by  absentee  ballot  who  has  net  so©®  legitimate  business 
or  duty  wiiiah  is  responsible  for  his  being  outside  of  t.  e county  on  election 
day.  thus,  if  a voter  would  refuse  to  fill  in  the  blanks  of  the  affidavits 
as  above  set  cut,  or  If  such  blanks  should  be  filled  in  in  such  a way  as 
to  indicate  that  the  prospective  absentee  voter  had  no  legltisaste  business 
or  duties  which  would  call  him  or  had  called  him  out  of  the  county  for 
election  day,  or  If  ouch  blanks  were  filled  out  with  statements  which  the 
judges  of  election  should  know  to  be  untrue,  then  tha  ballot  should  not 
be  issued  or  the  vote  counted,  &s  the  or.se  might  be. 

lection  lGldl  of  levieefi  .statutes  Missouri  1129  enacted  as  Law* 
of  is  s our  i 1913*  peg®  3^3  *&d  repealed  by  Laws  of  *.  issour 1 1933,  page  210 
provided  as  follows: 

’•sac.  10151.  ualified  voters  - absent  - may  vote-  when.- 

It  shell  be  lawful  for  any  employe  of  any  railroad  company, 
traveling  rale amen,  student  in. any  college  of 'the  state, 
state  officer,  or  other  person,  being  n qualified  elector 
of  the  state  of  1 scour 1,  who  may,  on  the  occurrence  of  any 
general  or  primary  election  be  unavoidably  absent  from  the 
county  in  which  he  resides  aid  Is^a" qualified "elector  therein, 
becauae  his  du  t le  t , 0 c nation  or  b u e lues  a requires  hiir,  to 

be  elsewhere  within  the  state  on  the  day 'of  such  genwral  or 
primary  election," to'  vote  for  smutty,  district  and  state 
officers,  :-«iiber»  of  the  legislature , iae  .bers  of  congress  end 
•lectors  for  the  president  and  vice-president  of  the  United 
states  st  any  voting  precinct  within  the  state  of  issouri 
where  he' may  present  tiiaself  for  that  purpose',  on  the  day' 
of'  "*a Id" ger era  1 or  primary^elsction , under  the  jondltlone  and 
regulations  hereinafter  prescribed.** 

admittedly,  the  omission  in  the  new  corresponding  section  10151  enacted  in 
1^33  of  t-*  wrds  "unavcidably  absent* and  ’’requires**  which  ware  contained  in 
the  repealed  section  IQlBl  la  significant,  tut  it  will  be  observed  that 
the  words  "duties’*  and  "bus loess**  ere  present  in  the  new  section,  and  un- 
less the  construction  above  submitted  is  correct  these  words,  as  well  aa 
ttra  previsions  of  the  affidavits  above  set  out  are  sasanlnuleea. 

therefore.  It  is  the  opinion  of  the  Attorney  :’«n*r?.i,  as  to  ar»- 
^rapb  3eoond  of  your  inquiry,  that  a ballot  should  be  furnished  to  and  tha 
vote  counted  of  any  person  who  can  moke  out.  p prime -facie  case  for  his 
legitimate  abac  oe  from  the  county  in  the  course  of  his  business  or  duties 
on  the  day  of  election,  the  word  4 prime- facie"  is  used  because  the  words 
‘'business’  aid  "duties’*  are  rather  vague  and  would  not  seaft  to  demand  a 
thorough  investigation  by  the  Judges  of  election  as  to  the  exact  type  of 
business  or  duty  which  would  qualify  an  elector  as  a proper  absentee  voter. 
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but  unless  the  eoaatrueUOn  bar* la  adapted  la  adopted  they  are  wholly 
cg&slnlees. 

•uewering  paragraph  Third  of  rear  in-juiry,  ,ee tlor.  10102  of 
Laws  of  ) 1 scour 1 1^  3*  paf®  210,  protidss  aa  follow*: 

"!>«#.  10102 « i!«y  apply  for  offlttial  ballot,  - - .ny 
•lector  aa  d*fla*d  la  the  foraging  section  ex^e etinr  to 
b*  abaent  fror-i  the  county  of  hla  residence  on  the  day 
of  such  «l**tlan  •tay , not  nor*  than  thirty  nor  l*sa  then 
fie*  days  prior  to  tfl*  date  of  suoh  election,  make  applies- 
tion  in  person,  to  the  county  clerk,  or  where  existing, 
to  lae  board  of  election  ec^ise loners,  or  other  jf fleer 
or  officers  charged  with  the  duty  of  rural  shin.'  ballots  for 
such  cl action  in  hla  voting  prec inot , for  an  sfflolal  ballot 
for  said  precinct  to  be  toted  at  such  election. * 

It  le  the  opinion  of  the  Attorney  enatrnl  that  the  phraee  "jinke  applloa- 
tlos  in  person’  in  such  section  would  not  be  cetapllad  with  by  e request 
by  nail  for  an  absentee  ballot, 

* 

Answering  araflxaeh  Fourth  of  your  inquiry,  it  la  bell awed  that 
as  absentee  voter  natal  be  wltMn  the  state  of  Missouri  to  participate  In 
ar.  election  held  therein. 

There  has  beer  ssuch  Judicial  doubt  aa  tc  the  right  of  » legislature 
to  allow  absentee  votlht  in  any  f'-rn,  and  absentee  toting  laws  hate  been 
declared  intslid  in  the  following  eases i 

•A 

S*  Hldht  Of  lector#,  41  R.  I,  ll£,  102  Ml.  $13  (1318); 
ne  Opinion  of  Justices,  II3  fiitl,  233  (*■'•  H.  j 

jour  lend  ▼,  Hildreth,  » Cal.  Ibl  (ldo4){ 

'has*  t.  Hiller,  41  2a.  403  (1^2 ) } 

Opinion  of  Judge*,  37  ( 1*5 ) I 

r*  jontested  SI  action  in  Fifth  ard,  12 1.  Ml.  I39  (:-*)  (1924H 
Clark  t.  (lash,  I92  Ky.  534,  234  3.  K.  1 (1321). 

The  nenaral  rl*ht  of  ike  legislature  tc  t,rctit!e  for  absentee  tot  lag 
within  the  etete  wae  upheld  in  ■ tranches  t.  eyers,  266  :o.  5dQ,  \&f  S.  r,  1133 
(1316}  in  whleh  oaae  the  ^upraise  Court  of  Missouri  upheld  the  election  la* 
of  I313  ( H.  S.  o.  1323)  Uaotlone  10101-1010C j which  we*:  repealed  in  1933* 

In  that  ease,  the  court  Bald: 

"It  is  sent  urged  by  respondent  that  the  act  violates  that 
part  of  section  2,  article  0,  of  the  :tate  Constitution,  which 
reads  ee  follows t 

•rtery  male  citlsen  • • • poeseaaiag  the  relicwing  qualifica- 
tions fthall  be  entitled  to  vote  at  all  election*,  by  th* 
people  * • • He  shall  h*t*  resided  in  the  county,  city  ;-r 
town  where  ne  shall  offer  to  vote  at  least  sixty  days  lone- 
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dlately  precedin'  the , elect  ion. * 

It  is  clear  that  this  section  does  not  undertake  the  prescribe 
the  runner  In  which  s choice  shall  be  expressed,  or  e vote 
east,  or  the  bsllot a prepared,  deposited  or  counted ; but 
erely  the  qualifications  of  tfes  voters.  It  Is  true,  under 
thie  provision,  a person  can  vote  only  la  the  plaoe  of  bis 
residence,  hut  this  constitutes  no  inhibition  against  any 
particular  method  the  legislature  taay  provide  to  enable  bin 
to  so  vote.  The  word  'vote*  means  suffrage,  voice  or  choice 
of  a person  for  or  a >:  a last  a measure  or  the  election  of  any 
parson  to  offioe.  It  le  not  synonymous  with  'ballot',  which  la 
asrsly  the  moans  or  instrument  by  which  the  peraco  votes,  or 
rather  expreese*  his  chcice  or  exerclasa  his  right  of  suffrage. 

( lary  v.  Hurst,  13d  5.  }&6 } . tate  ex  rel.  v.  ^laisdell, 

119  **•  #.  360*  'tate  v.  Custer,  &&  itl.  Jo6j  Gillespie  v. 
raliter,  20  ?;is,  544;  Cavi:  v.  Brown,  34  S,  E,  639 

had  this  measure  provided  that  such  absent  voter  could  vote, 
that  is,  could  exercise  a right  of  choice  for  or  against 
am  iter a relating  to  the  place  where  be  did  not  reside,  far 
Instance,  candidates  of  s county  or  district  other  then  that 
of  hie  residence,  there  would  be  no  doubt  of  its  invalidity} 
but  it  does  not  sc  undertake.  The  net  specifically  provides 
that  the  ballot  shall  not  be  deposited  In  the  ballot  box,  nor 
entered  upon  the  poll  book  , but  that  s^s  shall,  under  certain 
cafe  guard  a and  regulations,  be  transmitted  to  the  clerk  of  the 
county  where  t^e  voter  resides,  and  be  there  counted.  The  act 
of  legally  voting,  kb  the  term  ia  understood  in  law,  embodies 
the right  to  have  the  vote  counted.  This  act  does  not  undertake 
to  fiuthOi  ize  a person  to  rote  in  a plaoe  other  than  thet  of  bis 
residence,  but  merely  provides  a system  or  method-through  which 
he  may  vote  in  toe  plaoe  cf  hia  residence. * 

In  the  case  Just  quoted,  the  language  seems  applicable  equally  to 
an  absentee  voting  law  which  mi;ht  allow  voting  by  one  outside  the  state, 
but  such  a lew  was  not  before  the  court  for  the  absentee  voters*  law  of 
191p  did  not  provida  for  votes  to  be  cast  at  any  other  place  than  a “voting 
precinct  within  the  state  of  rissourl**  (R.  5,  Vo.  1 ' •<*•  10101). 

However,  in  1924  an  smendtasnt  to  the  Constitution  of  - If sour  1 was 
adopted  such  amendment  being  coot  ion  9 of  Article  Till,  which  provides  ss 
follows  1 


"qualified  electors  absent  from  the  state  on  military  or 
havsl  service  ahall,  and  qualified  elector?  absent  fro;:,  their 
counties  but  within  the  state  may,  be  enabled  by  law  to  vote 
at  general  or  special  elections. " 

'Jo  cases  have  been  decided  construing  this  constitutional  pr  9 vis  ion,  but  it 


6*  Mr,  lfred  L.  ''ott^an 


•ptambar  22,  I933 


. 1*  the  opinion  of  v}v4  Attomuy  er.erai  that  the  um  cf  the  phrase  ‘within 
the  state"  by  iicplloation,  ao;«oi*lly  lrt  view  of  the  aaaa  of  / traujth* & t. 
‘ rtyftra  hhove  cited  wee  Id  put  it  beyond  th*  power  of  the  Legislature  to 
allow  wt  tar*  cuts  id*  of  th#  state  on  also*  Ion  day  or  at  the  t t.re  cf  exe- 
cut ir. ~ their  ballots  to  vote,  and  thst  therefore  tly«  foi’na  of  uffldavlt 

provided  for  la  Lows  of  1933a  ?*S*  ‘actions  10104  »'*d  10 165  would 

net  ba  wktarlil,  and  that  a voter  isust  be  within  the  state  of  Missouri 

on  t ha  day  cf  election  to  vote. 

Answering  'aragraph  fifth  of  your  Inquiry  tha  phrase  “an  offiaer 
authorised  by  law  to  administer  oatha  i:  this  state “ contained  in  .set Ion 
IOI65  °f  bawg  of  Usourl  1933a  P*  ’•  216  is  raf arable  tc  , s.  .to#  1929, 
.action  172.,  which  provide*  as  follows! 

D »a.  17SC-.  -fficer^  authorised  to  administer  oaths.- 
‘vary  court  and  Juiga,  Justice  and  Clark  thereof , end  all 
Justices  cf  the  peace , shall  respectively  have  power  to 
afoiin liter  oaths  a«d  aff luxations  to  witnesses  sod  others 
coaceminx  any  thing  or  prooeedln.^  deyeodin.*  before  the_, 
respectively,  end  to  administer  oaths  and  take  Affidavits 
and  depositions  within  their  respective  Jurisdictions,  In 
all  cnees  snare  oaths  and  ef  f lm*t  tor.a  are  required  by  law 
to  be  taken.  •* 


and  also  that  such  oath  could  be  administered  by  a hotnry  ublie  undei-  ".#• 
vised  statutes  of  v.iseauri  192-),  action  11736. 


A?°pcTSDi 


Very  truly  yourn , 

%Jjj^ 


as  -litTA’T  aTt:-'!v;  tr 


/ 


TrtZZyrT^  'Tii. 


\ 


NEPOTISM: 

V 


Public  officer  receiving  persunal 
service  from  wife  does  not  violate 
Section  13  of  Article  XIV,  where 
wife  is  not  appointed  to  an  official 
position. 


October  4,  1933. 


r.  D.  Rocs, 
Circuit  Clerk, 
Buffalo,  insouri, 

bear  Sir: 


,e  are  &ck  oowledgim  receipt  of  vour  letter 
inquire  *s  follows: 


/ V/ 

in  which  you 


*Ar  Circiit  Clerk  of  Dallas  County,  I have  a deputy — 
r.  C.  7.  Smithpeter— -w  o executed  e.nd  signs  all 
official  documents  for  the  office,  when  I am  'out  of 
pocket,'  which  is  very  rare.  I nay  him  out  of  my  own 
pocket  for  said  services. 


And,  in  order  to  save  the  tax  payers  of  Dallas  County 
the  cost  of  denuty  hire,  I have  my  wife  to  ’’’rite 
record  for  this  office.  Thie,  of  course,  is  done 
without  cost  to  the  tax  payers,  If  I did  not  handle 
trie  mork  of  t is  office  as  above  outlined,  I ^ould 
be  obliged  to  have  nuch  more  de  uty  service,  i**iich 
would  be  a further  burden  on  the  tax  nave re  of  the 
county. 

As  you  rre  aware,  nine  is  a salaried  office;  so,  the 
plan  above  outlined  is  not  to  save  me  a dollar,  but 
to  save  the  county  some  burden — and  the  county  is 
deeply  in  debt.  You  are  aware,  fur  titer,  thst  I am 
entitled  to  deputy  hire. 

Your  redecessor  in  office  gave  his  written  opinion 
that  the  Plan  above  outlined  no  violation  of  the 
anti-ne^otis^'  law.  Is  that  your  opinion,  r.  c'  ittr  c’  ?- 


Seetion  13  of  Article  XIV  of  the  Constitution  of  ipe-ouri 
provides  as  follows: 


"Any  public  officer  or  employe  of  thin  ‘H^te  or  of  any 
olitical  subdivision  thereof  who  shall,  by  virtue  of 
said  office  ox  employment,  h*ve  the  right  to  nsne  or 
appoint  snv  person  to  render  service  to  the  State  or 
to  any  political  subdivision  thereof,  and  woo  s all 
nn  ^ or  appoint  to  such  •'eTvice  nnv  relative  ~ithin  the 
fourth  degree,  either  by  consanguinity  or  affinity, 
shnl  thereby  forfeit  his  or  ler  office  or  employment." 


Kr,  . D.  Rosa, 


October  4,  1933. 


Under  the  above  section  of  the  constitution,  any  uibiic 
officer  who  names  or  appoints  eny  person  "ithin  t ie  fourth 
degree,  either  by  consan^uinit  r or  affinity,  to  render  service 
to  t.-ie  State  mates  himself  liable  to  forfeiture  of  office, 
e believe,  iO"ever,  that  the  proper  construction  to  tr-  olsced 
anon  tne  constitute onal  provision  is  that  such  persons  rust  be 
ap  ointed  to  hold  an  official  monition  ezistinn  under  the  Ir^s 
or  constitution  of  this  trte.  le  can  see  a distinction  between 
a oerson  rn nderim  service  to  the  State  in  an  official  capacity 
and  rendering  service  to  an  individual  official  because  of  their 
relationship . The  test,  as  -re  understand  it,  in  v iet  er  or  not 
the  person  is  appointed  to  fil  an  official  reeition  and  an  such 
to  render  service  to  the  ftate.  .here  a nubile  officer  has 
in  hie  office  a member  of  lie  family  who  does  not  oc  uoy  an 
official  position,  nor  as  such  render  service  to  the  'tate, 
but  r -ose  services  are  rendered  personally,  without  exrenre 
to  the  State,  to  the  officer  by  reason  of  the  family  relation- 
e ip,  tt?  do  not  believe  that  such  "ituetion  co«-es  •▼ithin  the 
provision  of  section  13  of  Article  XIV. 

You  state  that  your  wife  is  not  a D^nuty  and  rfoes  not 
render  service  to  the  State  as  such,  but  that  she  "rites 
record*  for  your  office  without  cost  to  the  tax  - fere.  The 
service  she  render'-  is  a personal  service  to  you  by  re'-eon  of 
your  relationship. 

It  is  therefore  the  opinion  of  t iis  Department  that 
under  euc:i  circumstances  you  are  rot  violet- nr  the  constitution 
by  “-emitting  your  wife  to  render  to  vou  such  nersonsl  service 
ns  you  outlined  in  your  ler  er. 


Very  truly  voutp, 


Assistant  Attorney 


ki  ROVIiD: 


At  tome  v O-onral. 


: 


CORPORATIONS, 

EXTENSION  OF  FRANCHISE : -Building  and  loan  associations  are  required 

to  pay  the  fees  required  under  the  general 
corporation  laws,  Section  4556,  and  may  not 
extend  corporate  existence  by  merely  paying 
the  $5.00  provided  for  in  Section  5615,  Laws 
1931,  page  158. 


/y 


'h 


October  18,  1933. 


Nr.  Veal  J.  Rose, 
Corporation  Supervisor, 
Jefferson  City,  Missouri. 


FILED 


H 


W3 


Dear  Sir: 


We  are  acknowledging  receipt  of  your  letter  in  w:iich  you 
inquire  as  follows: 

•This  Department  is  requesting  an  opinion  from  you 
on  a proposition  which  has  heretofore  been  passed  upon 
but  in  a different  connection. 

The  Webster  Groves  Building  and  Loan  Association  has 
consulted  the  Department  on  the  question  of  extension  of 
its  corporate  existence.  The  charter  of  this  as  soci  Sr* 
tion  is  about  to  expire.  There  are  three  or  four  other 
building  and  loan  associations  in  the  state  whose  char- 
ters are  about  to  expire.  They  desire  an  extension 
under  Section  5613,  page  158,  Session  Acts  1931.  This 
section  provides  that  the  charter  may  be  extended  upon 
the  payment  into  the  State  Treasury  of  a fee  of  5.00. 
You  have  heretofore  under  date  of  June  2?th,  handed  ue 
an  opinion  on  Section  1,  laws  1931,  page  397,  a very 
similar  statute  to  the  one  now  in  question  but  which 
deals  with  private  corporations,  while  the  one  now  in 
question  has  reference  only  to  building  and  loan  asso- 
ciations. It  has  been  the  policy  of  this  Department 
for  several  years  to  refuse  to  follow  these  sections 
or  similar  statutes  on  the  broad  ground  that  the  Leg- 
islature cannot,  under  our  Const itut ion,  favor  one 
corporation  over  another  in  respect  to  the  fees  that 
it  roust  pay,  or  the  taxes  to  be  collected  by  the  state. 

The  opinions  rendered  by  your  Department  absolutely 
coincide  with  the  practices  and  opinions  held  by  the 
Department  and  especially  with  the  holding  of  the 
Supreme  Court  in  the  case  of  State  ex  rel.  v.  Roach, 

369  Mo.  1.  c,  443,  and  that  seems  to  be  the  law  upheld 
by  the  Supreme  Court  as  declared  in  State  ex  rel.  lichey 
v.  McGrath,  95  Mo.  193. 

Jr  •*  ** 

If  Section  5613,  Laws  of  1931,  permits  building  and  loan 
corporations  to  extend  their  charters  which  are  about 
to  expire  by  limitation  for  a fee  of  §5.00,  and  receive 
therefor  a certificate  for  a perpetual  charter,  or  for 
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October  18,  1933. 


Mr.  Neal  J.  Robs, 


an  extended  period  of  fifty  years,  the  state  will  lose 
a large  amount  of  fees  in  each  of  the  cases  now  pending; 
we  could  safely  say  that  the  feee  will  amount  to  $1500 
or  more,  in  each  case. 

Under  date  of  April  1,  1932,  0.  C.  Weather by,  special 
counsel  for  the  then  Attorney  General , Stratton  Shartel , 
in  discussing  the  same  matter,  made  this  statement: 

*0f  course,  should  the  Association  see  fit  to 
withdraw  the  present  extension  and  through  the 
procedure  required  by  said  Section  5613,  provide 
for  an  extension  of  corporate  existence  for  a 
period  the  same  or  less  than  that  provided  for  in 
its  charter,  1 think  you  could  properly  receive 
and  file  such  extension  upon  the  payment  only  of 
the  $5.00  fee  in  said  section  provided.* 

If  that  is  the  law,  then  the  ouroose  of  the  Legislature 
In  passing  that  statute  has  been  accomplished  and  our 
contention  is  lost,  for  these  corporations  may  provide 
for  an  extension  of  fifty  years  and  relieve  themselves 
of  paying  the  full  fees  for  the  privilege  of  conducting 
their  business  for  a limitation  period  of  fifty  years. 

ye  expect  mandamus  in  at  least  une  case,  in  order  that  they 
may  get  the  Supreme  Court  to  interpret  this  law,  and  we 
shall  be  very  glad  to  have  your  opinion  in  the  matter  so 
that  ws  may  follow  the  same  in  our  future  actions.1* 

You  inquire  whether  a building  and  loan  association  may 
extend  its  corporate  existence  by  the  payment  of  the  $5.00  fee 
authorized  under  Laws  of  1931,  page  153,  or  whether  it  should  be 
required  to  pay  the  fees  under  Section  4556,  R.  S.  1939. 

Section  5613,  Laws  of  Missouri  1931,  page  158,  provides 
as  follows: 

"Svery  such  corporation,  whether  heretofore  or  here- 
after organized,  may  extend  the  time  of  its  duration 
for  suoh  period  as  may  be  stated  in  its  resolution  of 
extension,  as  adopted  by  a vote  of  three-fourths  of 
its  stockholders  present  at  any  regular  or  special 
meeting  called  for  that  purpose,  and  of  which  meeting 
public  notice  of  the  time,  place  and  general  ourpose 
of  such  meeting  shall  be  given  in  manner  as  provided 
in  Section  5588  of  this  chapter.  A copy  of  said  reso- 
lution, certified  by  its  president  and  secretary,  shall 
be  filed  with  the  secretary  of  state,  who,  upon  pay- 
ment into  the  state  treasury  of  a fee  of  five  doll  ere, 
shall  issue  a certificate  for  such  extension,  a copy  of 
which  shall  be  filed  for  record  in  the  office  of  the 
recorder  of  deeds  in  the  county  wherein  the  original 
articles  of  incorporation  have  been  recorded." 
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Ootober  18,  1933, 


Mr,  Heal  J.  Ross, 


Section  4556  of  the  General  Corporation  Laws,  chapter 
32,  Laws  of  Missouri  1929,  among  other  things,  provides  as 
follows: 

"*  ♦ ♦Provided,  further,  that  the  duration  of  such 
ooroor&tion  shall  not  be  continued  as  aforesaid, 
until  sucu  corporation  shall  pay  into  the  state 
treasury  fifty  dollars  for  the  first  fifty  thou- 
sand dollars  or  less  of  the  capital  stock  of  the 
corporation,  and  a further  sum  of  five  dollars  for 
every  additional  ten  thousand  dollars  of  its  capi- 
tal stock,  as  provided  by  law;  Provided,  that 
nothing  in  this  section  contained  shall  be  con- 
strued to  authorize  the  renewal,  continuance  or 
extension  of  the  charter  of  any  company  engaged 
in  the  manufacture  or  sale  of  illuminating  gas.* 

8ection  31  of  Article  X of  the  Constitution  of  Missouri 
provides  as  follows: 

"Ro  corporation,  com  any  or  associrtion,  other  than 
those  formed  for  benevolent,  religious,  scientific 
or  educational  purposes,  shal"1  be  created  or  organ- 
ized under  the  laws  of  this  State,  unless  the  persons 
named  as  corporators  shall,  at  or  before  the  filing 
of  the  articles  of  association  or  incorporation,  pay 
into  the  State  treasury  fifty  dollars  for  the  first 
fifty  thousand  dollars  or  less  of  capital  stock,  end 
a further  sum  of  five  dollars  for  every  additional 
ten  thousand  dollars  of  its  capital  stock.  And  no 
such  corporation,  company  or  association  shall  inererse 
its  capital  stock  without  first  paying  into  the 
treasury  five  doll&re  for  every  ten  thousand  dollars 
of  increase;  Provided,  That  nothing  contained  in  this 
section  shall  be  construed  to  prohibit  the  General 
Assembly  from  levying  a further  t^x  on  the  franchises 
of  such  corporation." 

In  State  ex  rel.  Telephone  Company  v.  Roach,  190  S.  W. 
863,  the  relator  sought  to  rjnend  its  charter  and  extend  its  cor- 
porate existence,  but  refused  to  pay  the  fees  required  under  whet 
is  no#  Section  4556.  The  court,  however,  held  that  it  was  nec- 
essary to  pay  the  tax  recruired  under  said  Section.  The  court 
at  page  863  says: 

"It  was  then  written  into  the  Constitution  that  corpo- 
rations, except  municipal,  should  hereafter  be  formed, 
if  at  ell,  only  in  pursuance  of  general  lews,  and  In 
1866  the  General  Assembly  accordingly  provided  general 
laws  therefor.  The  Constitution  of  1875  extended  the 
inhibition  afainet  the  creation  of  corporations  by 
special  acts  to  municipal  corporations.  The  manifest 
intention  of  those  framing  and  adopting  these  consti- 
tutional provisions  was  to  place  the  franchises  and 


October  18,  1933. 


Kr.  Seal  J.  Rose, 
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privileges  of  corporations  on  a basis  of  equality  and 
uniformity  and  give  to  all  for  future  operations  a 
fair  field  vita  no  favor. 

If  the  phrase  found  in  the  proviso  that  *the  duration 
of  such  corporation  shall  not  be  continued  as  aforesaid* 
applies  only  to  corporations  organized  prior  to  1875, 
as  relator  contends,  the  segregation  thus  accomplished 
results  in  discrimination  and  does  violence  to  the 
policy  of  equality.  A corporation,  having  spent  the 
life  which  the  lav  gave  it,  can  assett  no  inherent 
rights  to  further  existence.  Natural,  not  artificial, 
resuscitation  is  its  relief,  and  this  comes  only  through 
the  lac  and  as  it  decrees.  Having  provided  eciuality  in 
all  other  respects,  it  is  not  strange  that  the  lav  would 
exact  the  same  conditions  of  all  when  it  comes  to  the 
matter  of  renewing  the  life." 

In  State  ex  rel.  v.  McGrath,  95  Mo.  193,  the  court  held 
that  the  Legislature  could  not  exesqjt  incorporators  of  building 
associations  from  paying  the  incorporation  tax  required  by  the 
Constitution,  and  field  that  it  was  not  a benevolent  institution, 
as  came  within  the  exception.  The  court  says  at  page  198: 

"It  is  clear,  we  think,  from  the  sections  above 
quoted  as  well  as  from  the  articles  of  association, 
that  the  leading  ourpose  of  this  corporation  is  not 
to  promote  benevolence  or  charity,  but  to  better  the 
pecuniary  condition  of  its  members  or  share- holder# 
alone,  and  we  are  unable  to  see  how  the  fact  that 
such  an  association  may  tend  to  promote  frugality 
end  economy,  and  open  up  a way  1 whereby  the  share- 
holder s,  cut  of  their  savings,  may  be  enabled  to 
secure  houses,  or  loan  their  savings  to  others  at 
high  rates  of  interest,  to  be  fixed  by  the  directors, 1 
can  be  said  to  impress  or  characterize  the  association 
as  one  formed  for  benevolent  purposes,  when  the  chief 
incentive  to  each  stockholder  is  that  he  may  benefit 
himself. " 

It,  therefore,  has  been  held  that  a building  and  loan 
association  is  not  created  for  benevolent  purposes  within  the 
exceptions  contained  in  Section  21  of  Article  X of  the  Consti- 
tution. The  const itutional  provision,  therefore,  must  be  held 
to  apply,  for  ; in  its  original  incorporation  it  was  bound 
to  pay  the  fees  require;’  by  the  Constitution  from  all  corpora- 
tions. Ifhen  the  term  of  its  charter  expires,  it  ceased  to 
be  a corporation  and  if  it  did  desire  to  renew  its  cor- 
porate existence  it  must  be  held  to  pay  the  same  fees  for  such 
privilege  as  all  other  corporation#.  Section  4556  above,  requires 
the  payment  of  fifty  dollars  for  the  first  fifty  thousand  dollars 
of  capitol  stock  and  an  additional  sum  of  five  dollars  for  every 
additional  ten  thousand  dollars  of  capital  stock.  Under  the 
Hoaoh  case  above,  it  was  held  that  that  section,  when  read  in 
connection  with  the  section  authorizing  the  amending  of  its  char— 


J 


ax.  Ke*l  J.  Rocs,  -5-  October  16,  1933. 


ter,  required  the  prynant  of  those  fra  Then  the  corporate  exist- 
ence ires  extended.  The  court  announced  that  any  other  interpre- 
tation would  result  in  inequality  and  favoritism,  and  that  all 
corporations  •met  be  t rented  upon  the  cane  basis. 

It  is  therefore  our  opinion  that  Section  5613,  Laws  of 
Missouri  19  31,  cage  158,  and  lection  *556,  R,  3.  {/->.  1929,  must 
be  read  together  in  determining  the  right  of  tv  i?  a soda  t ion 
to  extend  Its  corporate  existence,  an*  that  the  fees  for  Bdd 
extension  mist  be  ndd  according  to  Section  4556.  In  vie-  of 
the  foregoing  statutes  and  decisions  -re  conclude  that  thet  part 
of  Section  5613  which  mthorixes  building  and  loan  oonoaniee 
to  extend  their  corners te  existence  ur>on  the  payment  of  a fee 
of  five  doll  STS  is  of  no  effect,  and  that  ynu  nav  rig'  tfully 
reouire  said  association  to  rsv  the  fe^e  required  und^r  the 
General  Cor  oration  L^,  as  provided  in  6-ection  4556,  before 
permitting  an  extension  of  their  cor- orate  exieter.ee. 


Tery  truly  yours, 


APPROVED: 


Attornev  General. 


NVESTMENT  CERTIFICATES:  InTestment  certificates  used  by 

corporations  making  loans  on 
automobiles  are  under  tbe  super »ision 
of  the  Securities  Dep't.  of  the  Stqte 
of  Mo. 


L^o-^LtAs 

September  20,  1933. 


Hon.  Neal  J.  Ross, 
Commissioner  of  Securities, 
Secretory  of  State, 
Jefferson  City,  Missouri. 


Dear  Sir: 


This  department  is  in  receipt  of  your  letter  in  which 
you  reouest  an  opinion  from  this  department  as  to  the  following 
state  of  facts: 

"•The  Missouri  Securities  Act  embodies  a con- 
cise definition  of  the  word  •security*  as 
intended  by  the  Act. 

During  the  past  several  years,  various  chattel 
loon  corporations  making  loans  on  automobiles 
heve  used  a so-called  •investment  certificate' 
in  connection  with  such  loans.  That  is,  instead 
of  operating  under  the  small  loan  act  supervised 
by  the  Commissioner  of  Finance,  they  have  quali- 
fied their  •investment  certificates'  under  the 
Securities  Act,  thus  placing  their  operations 
under  the  supervision  of  this  Department. 

m *<***«#* 

On  July  24,  1933  the  new  amendment  to  the  Ljoan 
and  Investment  Company  Act  became  effective.  On 
page  2 of  the  House  Bill,  lines  20  and  21,  the 
legislature  has  added  the  words  'nor  to  constitute 
a violation  of  any  other  law',  and  added  provisions 
following  this  clause.  It  Is  contended  that  the 
legislature  intended  this  to  mean  that  the  issuance 
of  investment  certificates  will  not  constitute  a 
violation  of  the  Securities  Act.  It  is  argued  that 
there  are  only  two  acts  of  the  statutes  that  could 
be  violated  by  the  Issuance  of  ttose  certificates: 
one  is  the  usury  act,  and  the  other  the  Securities 
Act. 


It  is  further  argued  that  the  withdrawal  charges 
which  might  have  been  permitted  under  the  old  law 
are  now  prohibited  by  the  addition  of  the  section 


.Ton.  Heal  J.  Ross 
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starting  with  line  40  and  ending  with  line  48 
on  page.  3*  The  new  section  provides  for  a 
cash  surrender  value  or  off-set  of  any  amounts 
wpeid  under  the  certificate,  it  is  said  that 
/■there  can  nover  be  a situation  where  the  company 
owes  the  borrower  more  money  than  the  borrower 
owes  the  loaning  company,  therefore  there  could 
never  be  any  fraud  upon  the  borrower  in  the 
issuance  of  these  certificates. 

It  is  stated  that  these  'certificates  issued  in 
connection  with  a loan'  are  not  tho  same  type  of 
certificate  as  would  be  used  for  savings  purposes. 
They  are  not  an  investment,  but  are  solely  used 
when  a loan  ie  made.  It  is  argued  that,  while 
the  Securities  Act  calls  for  the  registration  of 
certificates  of  indebtedness  or  evidence  of  in- 
debtedness, yet  it  does  not  call  for  'an  evidence 
or  certificate  of  indebtedness  or  of  investment 
issued  in  connection  with  or  used  as  security 
for  such  note  or  loan.* 

* «►  * * * * * 

A considerable  number  of  such  loan  companies,  in 
the  past  few  years,  have  registered  their  certifi- 
cates in  this  Department.  Such  registration  pro- 
vides revenue  for  the  State,  and  also  insures 
supervision  by  the  State.  In  a recent  case,  we 
cancelled  registration  of  Southern  Loan  & Investment 
Co.,  and  have  put  them  out  of  business,  at  least 
temporarily  while  their  mandamus  suit  is  sending. 

If  the  newly  amended  Loan  and  Investment  Company 
Act  takes  these  certificates  away  from  registra- 
tion in  this  Department,  it  eliminates  all  State 
supervision  of  these  chattel  loans  on  automobiles. 

The  Securities  Act  defines  a 'security',  and  in 
my  opinion  covers  these  certificates  of  indebtedness, 
However,  the  language  'nor  to  constitute  a viola- 
tion of  any  other  law*  is  contended  eliminates 
by  implication,  at  least,  the  necessity  for 
registration  under  the  Securities  4c t.  Will  you 
kindly  favor  me  with  your  opinion  in  the  premises?* " 


Chapter  40,  R.S.  Ho.  1929,  known  as  the  "Securlt ios  De- 
partment" , provides~?or  the  registration  of  aTl  securities. 


follows : 


Section  7725,  R.S.  i.io.  1929,  provides  as 
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"No  person,  either  acting  personally  or 
through  an  agent,  or  as  the  agent  of 
another,  shall  on  and  after  the  date  when 
this  chapter  goes  into  effect  sell  any 
security  to  any  person  in  the  State  of 
Missouri  contrary  to  the  provisions  of 
this  chapter,” 

A "security”  is  defined  under  the  Act  in  Sec,  7724,  R.S. 
fto.  1929,  sub- section  (c)  as  follows: 

"’The  term  ’security*  or  ’securities* 
shall  include  any  note,  stock,  treasury 
stock,  bond,  debenture,  evidence  of 
indebtedness,  transferable  certificate 
of  interest  or  participation.  Interim 
certificate  or  receipts,  certificate  of 
interest  in  a profit-sharing  agreement, 
certificate  of  Interest  in  an  oil,  gas, 
or  mining  lease,  collateral  trust  cer- 
tificate or  any  transferable  share, 
investment  contract,  or  beneficial  interest 
in  or  title  to  property  or  profits,  pre- 
organization certificate  or  receipts, 
or  any  other  instrument  commonly  'mown 
a3  a security, *" 


II. 


Section  4902,  Laws  of  ?/ o . 1933,  £.  200  nrov 
for  the*  powers  oiT  loan  companies^roIaTlve^  t 
charges  on  loans. 


ides 

o 


Section  4982,  Laws  of  ‘o • p,  200,  provides  in  part  as 

follows: 


"In  addition  to  the  general  powers  con- 
ferred upon  corporations  by  articles  1 
and  7 of  said  chapter  32,  R,3.  1929,  as 
amended,  every  loan  and  investment  company 
organized  under  the  provisions  of  this 
article  shall  have  the  following  powers: 

First:  To  lend  money  to  any  person, 
firm  or  corporation,  secured  by  the  obliga- 
tion of  such  person,  firm  or  corporation, 
or  otherwise, 

second:  To  sell  or  offer  for  salo  its 
secured  or  unsecured  evidence*  or  certifi- 
cates of  indebtedness  or  of  investment  and 
to  receive  from  investors  therein  or  purchasers 
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thereof  payments  therefor  in  installments 
or  otherwise  with  or  without  allowance  of 
interest  on  such  installments,  whether 
such  evidences  or  certificates  of  Indebted- 
ness or  of  investment  be  hypothecated  for 
a loan  or  not,  and  to  enter  into  contracts 
in  tho  nature  of  a pledge  or  otherwise  with 
said  investors  or  purchasers  with  regard 
to  said  evidences  or  certificates  of  in- 
debtedness or  of  investment  securing  any 
loan,  and  no  3ueh  transaction  shall  in  any 
way  be  consTrued  to  effect ' the~rate  oY 
interest  on  such  loan,  nor  to  constitute 
viol:  ti on  oYmany""oTher  law,  conditioned 
That  there  be  compliance  with  the  limita- 
tions thereon  in  this  section  contained.  **'*" 


III. 

Section  4962,  Laws  of  iao.  1933.  j>.  £00  does  not  take 
from  the  jurisdiction  oT  the  3e curl ties  Department 
inves tren t certificates  in  connection  with  loans" 
on  automobiles. 

It  will  be  noted  in  referring  to  Hection  4982,  Laws  of 
Mo.  1933  that  this  Act  merely  confers  additional  powers  to  loan 
and  investment  companies  and  does  not  in  any  manner  attempt  to 
remove  from  the  jurisdiction  of  the  Securities  Department  the 
supervision  of  the  certificates  of  indebtedness.  It  merely  pro- 
vides that  a loan  and  investment  company  may  sell  or  offer  for 
sale  its  secured  or  unsecured  evidences  or  certificates  of 
indebtedness  or  of  investment.  It  gives  to  such  corporation  the 
power  to  issue  certificates,  but  nowhere  in  the  Act  can  there  be 
found  any  provision  exempting  such  company  from  the  provisions 
of  the  Securities  Act,  as  found  in  Chap.  40,  R.S.  yo,  1929. 

The  argument  that  the  words  "nor  to  constitute  a violation 
of  any  other  law”  arc  sufficient  to  remove  the  certificates  from 
the  Jurisdiction  of  the  Securities  Department  is  without  merit 
for  the  reason  that  the  words  "nor  to  constitute  a violation  of 
any  other  law”  merely  signify  an  intention  on  the  part  of  the 
Legislature  that  no  law  shall  interfere  with  the  power  of  such 
loan  and  investment  company  to  issue  such  certificates.  However, 
Section  4962,  supra,  does  not  destroy  the  conditions  precedent  to 
the  actual  sale  of  these  certificates  as  set  up  in  the  Securities 
Act  in  Chapter  40,  R.S.  Ko.  1929.  The  plan  whereby  loan  and  invest- 
ment companies  may  issue  certificates  of  indebtedness  is  explained 
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In  your  letter  as  follows: 

"*For  each  $100  loan,  the  company  took  a 
note  for  $100  payable  within  a year  without 
interest.  At  the  same  tine  it  'sold*  the 
borrower  for  $100  an  investment  certificate 
having  a face  value  of  $100.  The  price  of 
the  certificate  was  to  be  paid  for  by  the 
borrower  in  installments  within  a year,  on 
terms  complying  with  the  Loan  and  Investment 
Company  Act  as  amended  in  1929.  The  investment 
certificate  was  to  mature  and  is  payable  to 
the  borrower  five  years  after  its  date,  and 
with  interest.  If  the  borrower  paid  the  loan 
in  installments  within  a year  In  accordance 
with  the  terms  of  the  Amended  Loan  and  Invest- 
ment Company  Act  and  also  paid  the  certificate, 
he  would  receive  his  $100  with  interest  at  S# 
for  four  years,  upon  expiration  of  the  five 
year  maturity  date.  If  he  did  not  care  to 
continue  with  the  investment  certificate  he 
could  surrender  the  certificate  for  the  amount 
paid  in  less  a withdrawal  charge.  Suoh  with- 
drawal charge  was  indeterminate,  and  depended 
upon  the  whim  and  demand  of  the  loaning  company. tn 

If  the  Amended  Loan  and  Investment  Company  Act,  Sec.  4982, 
supra,  takes  these  certificates  away  from  registration  in  the 
Securities  Department,  it  eliminates  all  state  supervision  of 
these  chattel  loans  on  automobiles.  It  certainly  cannot  be  said 
to  have  been  the  intention  of  the  Legislature  to  produce  this 
result.  Sec.  7753,  R.S.  Mo.  1929,  under  the  Securities  Act, 
provides  as  follows: 

"Nothing  in  this  chapter  shall  be  construed 
to  relieve  corporations  from  making  reports 
now  or  hereafter  required  by  law  to  be  made 
to  the  Secretary  of  State,  or  paying  the 
fees  now  or  hereafter  to  be  paid  by  corpora- 
tions. This  chapter  shall  not  be  construed 
to  repeal  any  law  now  In  force  regulating 
the  organization  of  corporations  in  this 
state  or  the  admission  of  any  foreign  corpo- 
ration, but  the  provisions  of  this  chapter 
shall  be  construed  to  bo  ad?Ttlonal^o^any 
provision  relating  To  TTie  organization  of 
a.  corporation  uncfer~Tbe  laws  of  the  state  of 
rissourl  or  the  admission  of  a foreign 
corporation  to  do  business  in  th.j  s state. " 

This  section  clearly  shows  that  the  Securities  Act  is  in 
addition  to  any  provision  relating  to  the  organization  of  corporations. 
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Section  4982,  supra,  has  to  do  with  additional  powers  conferred 
upon  loan  and  investment  companies  and  relates  to  the  organiza- 
tion of  corporations.  The  Securities  Act  is  In  addition  to  any 
provision  relating  to  the  organization  or  powers  of  corporations. 

It  is  therefore  the  opinion  of  this  department  that  the 
investment  certificates  used  by  chattel  loan  companies  in  making 
loans  on  automobiles,  as  set  out  in  your  letter  to  us,  are  such 
securities  as  are  contemplated  by  the  Securities  Act  as  found  in 
Chapter  40,  R.S.  Mo.  1929;  and  the  'unended  Loan  and  Investment 
Company  Act,  Section  4962,  supra,  does  not  in  any  way  exempt  or 
remove  the  securities  from  the  jurisdiction  of  the  Securities 
Department  of  the  State  of  Missouri. 


Respectfully  submitted. 


JOHN  fl.  HO IT  IAN,  Jr., 
Assistant  Attorney  General. 

j 


api-rott:d: 


ROT  flcJCITTRICX, 
Attorney  General 


JffHiAH 


( C&MISSION  TOP  THT:  BLIND  - Scope  of,  porere  rnd  duties  of.) 

V 


October  27,  1933. 

n? 

1 a 

vrm.  r / *•  ay4*** 

XMV  re  tree  tor, 

-rl  Joutilsaloa  for  the  Blind, 

T rental neter  Place, 

joule,  IMasourl. 

r ' re.  -yder : 

A requeat  for  an  opinion  bna  been  received  from  you  under  date 
of  October  j,  1933  *n  the  followin'  terms; 

"I  ai  In  receipt  of  a letter  dated  October  3,  1933,  from 
*ir»  3.  U,  arson,  Superintendent  of  the  Mlcnourl  jchool  for 
the  Blind,  3<J15  i.agnolla  Avenue,  this  city,  which. reads  an 
f die  vet 

'Hobart  D.  Hay,  age  11  years,  of  1209  chambers  street,  Jt. 

Louis,  Masourl,  has  bean  attending  the  iehecl  school  for 
Crippled  Children  for  the  pant  two  years.  He  It  unable  to  walk 
alone,  and  within  the  pant  year  has  beaorae  blind  so  that  he  la 
unable  to  progress  any  further  in  this  school.  He  is  In  Buck 
physical  condition  that  we  cannot  receive  him  here  as  he  re- 
quires a wheeled  chair  and  special  help  all  of  ths  time.  Would 
you  consider  it  within  your  pro vine*  to  hnve  a hone  teacher 
visit  him  for  the  purpose  of  teaching  him  braille?  If  so,  I 
have  a latter  from  Dr.  J.  B.  Humphrey  of  the  Board  of  ducat ion 
concerning  his  disabilities  which  say  be  helpful  to  the  home 
teacher  designated.* 

A 

I have  answered  •r,  Veen's  letter  In  the  following  saner: 

"* I am  In  receipt  of  your  letter  of  October  3rd  regarding  the 
education  of  obert  D.  Bay,  who  is  erippled  and  blind. 

May  I ask  for  a little  time  before  giving  a definite  answer  about 
a home  teacher  o ' the  Masourl  Commission  for  ths  Blind  accepting 
him  ns  a pupil*  1 have  studied  the  law  outlining  the  duties  of 
the  CcsBBi salon  very  carefully  end  atom  to  find  no  In titration 
that  the  education  of  blind  children,  regardless  of  other  handi- 
caps, are  our  problem. 

I cm  still  ponder  In/:  the  Justness  of  the  money  taken  from  our 
appropriation  for  Leonard  Dowdy's  edueatlon  at  Larkins  Institu- 
tion, and  would  like  to  go  Into  this  subj  <.et  a little  deeper 
before  giving  an  opinion. 


FI  LED 

; 


IX 


I appreciate  the  r obi cm  you  are  facia-  in  connection  with  obert 
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Hay  and  assure  you  that  I am  anxious  at  all  times  to  work  in 
hearty  cooperation  with  you,  however , I hesitate  to  deviate 
from  the  duties  assigned  under  the  law,  especially  la  the  face 
of  our  limited  appropriation  for  this  biennium. * 

This  question  of  the  Missouri  Commission  for  ths  Blind  under- 
taking the  education  of  blind  children,  who  because  of  an 
additional  handicap,  seem  not  to  bo  eligible  to  the  Missouri 
school  for  tbs  Blind,  la  an  old  one  and  in  order  that  wa  may 
have  a oorreet  interpretation  I am  plaoln  the  question  before 
you. 

Up  to  the  present  we  have  felt  that  our  duty  in  relation  to 
blind  children  waa  to  seek  then  cut,  secure  complete  census 
date.  Including  an  aye  exa  lnatlen  to  detenrdne  whether  they 
were  blind,  end  if  their  eyes  would  respond  to  treatment.  After 
such  information  ees  received  then  all  pre** school  and  ohildrsn 
of  school  age  whose  vision  comes  within  the  eategory  of  blind- 
ness were  referred  to  the  Missouri  school  for  the  Blind  for 
elementary  education. 

t 

The  rehabilitation  and  training  (including  the  teaching  of 
braille ) of  persons  who  were  blinded  in  adult  life,  seem  to  be 
clearly  the  duty  of  the  issouri.  Commission  for  the  Blind  and 
fom  a definite  pert  of  pur  program,  ae  well  as  the  other  duties 
as  outlined  in  the  lew  creating  the  issouri  Commission  for  ths 
Blind, 

The  other  raatter  2 piece  before  you  le  the  Justness  of  the  appro- 
priation of  $2400.00  made  by  the  last  legislature  (Settion  a-1, 
page  138,  Laws  of  Missouri  1933}  for  the  education  of  a doof- blind 
child  at  Parkins  Institution,  Watertown,  ' 'asaaebnsetts , from  funds 
derived  from  a spool al  tax  levy  apparently  for  prevention  of 
blindness  and  for  the  adult  blind. 

Tour  opinion  on  those  two  questions  le  respectfully  requested,” 

I,  CASK  Of  HOBSBT  S.  RAY 

(a)  There  is  nothing  in  ths  Constitution  of  Missouri  to  prohibit 
tho  granting  of  educational  assistance  to  ^ chert  D,  Hay  along  the  lines  set 
out  In  year  inquiry.  The  Constitution  of  Missouri,  Article  IV,  section  47, 
contains  the  following  proviso » "KuVIDEI!  FURTHER,  That  nothing  in  this 
Constitution  contained  shall  ba  construed  as  prohibiting  the  General  Assembly 
from  granting,  or  authorising  toe  granting  of,  pensions  to  the  deserving 
blind,  as  may  bo  provided  and  regulated  by  lewt  FHOYIKST  FURTHER,  That  the 
General  Assembly  of  the  State  of  vis sour i shall  cause  an  annual  tax  of 
not  laaa  than  one-half  of  oma  sent  nor  more  than  three  cents  on  the  hundred 
dollars  valuation  of  the  taxable  property  of  the  tata  to  be  levied  for  tho  pur' 
pose  of  providing  e fund  to  be  devoted  in  the  meaner  provided  by  law  to  tho 
penalesing  of  the  deserving  blind.  If  any  ba lanes  shall  exist  in  such  fund 
after  the  deserving  blind  have  been  pensioned,  then  the  same,  or  so  much 
thereof  as  may  be  necessary,  may  be  used  for  the  support  of  the  commission 
for  the  blind." 
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In  the  ms*  of  hsllsy  v,  Missouri  Con-la b ion  for  the  Blind,  309 
HO.  612,  274  S.  V.  660  (1925)  the  Supreme  Court  dsolarsd  that  tbs  General 
Assembly  has  the  right  to  define  the  tens  "deserving  blind"  aueh  pert  of 
the  opinion  of  the  court  being  ns  follows: 


"The  Constitution,  Article  IT,  section  47,  authorised  the 
General  Assembly  to  (rant  'pensions  to  deserving  blind,  ns 
ney  be  provided  and  regulated  by  law.* 


Under  that  provision  of  the  constitution  ths  Legislature  no 
doubt  had  a right  to  deflna  'deserving  blind,'  to  date  mi  ns 
who  and  by  what  taste  one  should  come  within  the  provisions 
of  any  lav  It  might  snaot  to  pension  blind  parsons."  (309  he. 

620.) 

furthermore,  the  last  sentence  quoted  above  of  the  constitutional  section 
allows  say  balance  to  go  to  the  Commission  for  ths  Blind  and  doss  not  can tain 
any  limitation  on  the  use  V which  such  balance  may  be  put  by  the  commission 
for  the  Blind  in  the  event  the  Legislature  appropriates  any  of  sueh  bain nee 
to  such  Com nlsslon  ( except  the  implied  limitation  that  it  must  be  used  for 
some  sort  of  relief  or  education  of  blind  persona j so  that  nothing  In  the 
Constitution  would  prohibit  ths  relief  in  question  for  Robert  D.  Hay* 


(B)  Nothing  in  the  statutes  of  Missouri  would  prohibit  sueh  relief, 
so  that  tbs  only  question  would  be  whether  or  not  Revised  statutes  of  hi so  cur i 
I929,  action  0009,  which  fixes  the  powers  of  the  Commission  for  ths  Blind, 
w uld  authorize  the  use  of  any  of  the  funds  appropriated  to  sueh  Cowls* ion 
for  ths  purpose  In  question.  By  Laws  of  1933*  P*8*  190,  ths  Cowl  as  loo  for 
ths  Blind  is  declared  to  consist  of  ths  member*  of  the  Board  of  ansgers  of 
the  state  Elsaooaynary  Institutions,  and  it  is  dsolarsd  that  "wherever  in 
any  law  ths  cowl  salon  for  the  Blind  la  rsfsrrod  to  it  shell,  after  ths  taking 
offset  of  this  aet,  b*  construed  as  r of err lag  to  ths  menbars  of  ths  said  hoard 
of  ian&gsra  of  the  3 tat#  -Iswosynary  Institutions,  who  are  by  this  set  desig- 
nated and  constituted  ths  members  of  said  Cowles  ion  for  ths  Blind.” 


section  tt6&9  above  referred  to  provides  la  part  as  follows : 


"The  duties  of  said  commission  shall  ba  * * * to  investigate  end 
report  to  the  General  Assembly  from  time  to  time  the  ooadltion 
of  the  blind  within  this  state,  with  its  resows adat ions  concerning 
the  best  method  of  relief  for  ths  blind 1 * * * to  eat  ss  a bureau 


of  Information  for  the  purpose  of  securing  employment  for  the  blind 
of  this  state  elseqhare  than  in  the  shop a and workroom*  of  the 
Oewi salon,  and  to  this  and  the  ostamlsslon  is  nut norland  to  p recurs 
and  furnish  materials  and  tools  and  to  furnish  aid  and  sssi stance 

in  home  Industries  v * ”i  to*  ameliorate 


(latent  with  the  pro- 


to  blind  persons  engaged 
the  condition  of  the  blind  by  i 
visions  of  this  article  aa  t?-e  coals',  lop  deac.  expedient:  * • • 

>sa  of  this  article  being  toanoourag*  sspabls 


tho  ob j cot  and  purpose  of  this  article  b<.  la* 
blln.;  peraonn  1;  jxr  u i : i.f  useful  IvU  r 


w r rv 


prom  ths  sbov*  excerpts  taken  from  section  (XJO9,  especially  the  under- 
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lined  portions,  It  sen  be  observed  that  In  thle  eeetlon  ea  veil  as  In  the 
eonatltutlonal  provision  above  quo tad  there  Is  no  attaint  to  differentiate 
between  blind  persona  of  different  ages  and.  In  fact,  there  la  nothing  In 
Chapter  DO  of  the  Revised  statutes  being  sections  6066-0692,  wbleh  indicates 
a purpose  to  differentiate  betoeen  blind  persons  she  are  children  and  those 
who  are  adults.  furthermore,  one  of  the  chief  purposes  of  the  ooKalaalon 
as  set  out  In  the  exeerpts  above  fro:  seat ion  6069  seems  to  be  to  train 
and  educate  blind  parsons  In  auoh  a way  aa  to  sake  them  capable  of  useful 
labor,  and  there  Is  no  reason  to  believe  that  such  labor  le  confined  to 
manual  labor  aa  opposed  to  intellectual  labor,  and,  in  faet,  the  whole  public 
aohool  system  of  this  state  would  seem  to  indicate  that  the  state  is  more 
Interested  In  requiring  an  education  intellectually  than  it  la  in  requiring 
an  education  In  nanus 1 training,  Furthanaore,  all  of  the  provisions  of 
Section  6669  Above  quoted  ere  of  e rather  general  nature,  and  read  together 
stem  to  lad lost a an  Intention  on  tha  part  of  the  General  Assembly  to  allow 
the  cosed  salon  for  tha  Blind  some  latitude  In  choosing  its  methods  for  edu- 
cating blind  persons  and  training  thee.  No  construction  which  would  throw 
any  light  on  tha  present  inquiry  has  bean  made  by  any  of  the  courts  of 
Missouri  regarding  Section  0689,  so  that  the  only  Judicial  authority  which 
eight  bear  on  the  question  la  found  In  eases  dealing  with  the  general  atti- 
tude of  the  o ourt a of  this  state  toward  the  right  of  ell  persons  to  resolve 
a free  education,  snob  an  attitude  la  enunciated  in  the  ease  of  state  ex 
rel  albert  v.  Clyxer,  1&4  Mo.  App.  671,  I47  3.  v.  1119  (1912)  wherein  the 
eourt  said: 

"the  policy  of  this  stats  Is  to  educate,  end  to  furnish  free 
of  charge,  good  schools  for  all  children  of  school  age,  and 
even  to  compel  the  attendance  of  children  thereto,  section  1 
of  article  11,  of  tha  state  Constitution,  reads : *A  general 
diffusion  of  knowledge  end  intelligence  being  essential  to 
the  preservation  of  the  rights  and  liberties  of  the  people,  the 
General  Assembly  shall  establish  end  maintain  free  public  schools 
f ■ r the  gratuitous  Instruction  of  3.1  parsons  in  this  state 
between  tlis  sgeeVf  six  end  twenty  years.*  It  is  therefore 
the  duty  of  the  courts  to  llbsrally  construe  our  statutes  re- 
lating to  schools,  and  In  such  a manner  aa  to  open,  and  not  to 
docs,  the  doors  of  tha  schools  against  t • children  of  the 
state. n (164  mo.  App.  676*) 

Likewise,  la  Sort  era  v.  Macaw,  169  Me.  App.  3&2#  17D  *•  3*7  th* 

court  soldi 

"Bearing  In  mind  the  duty  to  llbsrally  construe  the  sohool 
lews  (state  ex  rel.  Halbert  v.  Clyaer,  164  Me.  App.  1.  e. 

I47  3.  W,  1119)  eo  that  the  advantage  of  scouring  an  edu- 
sation  own  be  made  aa  free  as  possible  to  the  girls  and  boys 
of  iasonrl,  we  have  no  hesitancy  In  reversing  this  Judgment 
* * * *•  {169  Me.  App.  370). 

Various  ladioatlons  of  leg! slat 1 vs  policy  show  that  tha  attitude  of 
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the  3«Mml  Assembly  Is  also  vary  liberal  In  dealing  vita  fra*  education 
and  MpHltll;  the  tduntUa  of  the  Mind.  TO*  following  aalfvilttlou 
of  sueh  poller  altbt  bo  oitod; 

(X)  Mtrleed  3tetuteo  of  itionDorl  actions  92I Hm.  in 

theee  Motions  the  Legislature  hot  provided  for  spool cl  oIuhi  for  the 
lutnutlM  of  children  ode  oro  blind,  door,  or  ip  plod  or  feebls-ainded, 
and  especially  notion  $221  provides  that  the  ototo  beard  of  charities  ond 
oorrootlc.ua  (which  woo  nbcllobod  by  Low  of  1933  P*d*  4^0  *ltn  naey  of 
lto  duties  coo  Imposed  rpwi  tbo  court  of  '..snag  art  of  State  Slssmosynary 
institutions,  no,  for  sample,  by  Looo  of  1933*  PM*  109  twpooing  ouoft 
duties  tlkh  reepoet  bo  tbo  "care,  Importation,  lupmUlm  end  plating  of 
ehlldren,"}  it  ontborlaod  to  provide  opoolnl  eduoetlonal  training  for 
ehlldren  under  tbo  n*e  of  sixteen  years  obo  oro  dofeotlvo  In  tho  oonoo 
•boro  sot  out*  in  iimi  where  tho  oounty  in  which  aueh  ahildron  liro  hoo 
not  enough  of  any  of  tho  above  alasooa  of  defeat Iras  either  in  amah  oounty 
or  in  conjunction  aitb  neighboring  counties  to  make  up  a auffielant  cumber 
for  eluaa  inatruatioe  under  tho  throe  preceding  aoatlona,  la  aueh  enooo 
the  board  of  oharitioo  and  corrections  vaa  authorised  to  car gs  the  expanses 
inrolrod  to  the  county  of  reoldeoee. 

(2)  Article  23  of  Chapter  37  of  the  Herteed  1 tatutos  of  Missouri 
of  1929,  auah  article  consisting  of  jootleaa  900G-97H  ootahllabna  o aoheol 
for  tho  blind  and  a school  for  tho  doof  tad  It  la  a further  manifestation 
of  legislative  generosity  toward  thooo  olaaaaa  of  dafootlrao. 

(3)  avtsad  tatutes  of  ‘laeouri  1929,  ration  97&O  providing  a 
reader  for  any  blind  parson  la  attends me  at  any  higher  aduaational  luatitu- 
tloa  In  this  state  authorlaod  to  grant  decrees. 

(4)  The  appropriation  for  tho  tuition  of  Leonard  seedy,  Jr.  being 
found  ot  Luos  of  1993*  P*g*  I30,  a>voea  a clear  laialatlvs  intent  that  parsons 
oho  are  blind  but  unable  to  attend  boeauee  of  aa  additional  defect  one  of  tho 
regular  institutions  of  this  state  are  lntaadad  to  bo  olthln  tho  laglalativo 
generosity. 

(3)  Revised  .tatutoa  i'lesourl  1929  aotloa  0505  provides  In  part 
aa  follows; 

"The  board  of  eaah  last 1 tut loc  shall  have  authority  to  muc 

all  a eeaaery  rules,  ragulatlaaa  and  by-laua  for  tho  govorn- 

■oat,  diaa&pllna  and  UMgacBt  of  suafa  laatltutioa  sot  in- 
consistent with  the  lass  of  this  state,*  * * •“ 

This  Board,  ehieb  no*  nets  aa  the  Cosmi  anion  for  tho  mind  la,  aa  aua  ha  ob- 
served froe  this  statute,  given Ather  esopreftenalve  power  a (Board  of  Managers  of 
State  Eleemosynary  Institutions.) 

for  the  above  reasons  it  la  our  opinion  that  the  omission  far  the 
Blind  is  not  prohibited  by  loo  fres  providing  hems  touching  for  aueh  blind 
persons  aa  have  additional  defeats  which  prevent  then  fron  attending  regular 
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oIuni  or  schools  for  the  blind,  ud  that  under  the  lav  of  Missouri  such 
Comnleeion  would  have  the  right.  In  its  discretion,  to  provide  auah  home 
instruction. 

II.  APPROPRIATION  TUH  LSOHlHD  DOfFT.  JR. 

The  arguments  and  oonoluei  om  eat  out  above  would  apply  with  equal 
foroe  to  the  payment  of  the  tuition  of  Leonard  Dowdy,  Jr.,  aa  provided  for 
in  the  appropriation  found  at  Lawe  of  Missouri , 1933*  PM*  13& » baaauee  if 
Individualised  inatruatloa  for  a ohild  who  la  blind  and  erlpplad  is  author 1 zed 
by  law  ths  earns  arguments  would  apply  to  Individualised  inatruatloa  for  a 
ohild  who  la  blind  and  deaf.  The  appropriation  eat  Just  mentioned  provldaa 
funds  for  "tuition  and  expense*".  If  thla  chile  sera  not  blind  and  deaf 
that  part  of  ttvo  appropriation  providing  for  hie  sz peases  would  probably 
be  unconstitutional  under  the  authority  of  Stute  ex  rel  uarth  v.  swi taler, 

I43  Mo.  2&7,  45  8.  *•  245  (1#9&)  vblah  balde  that  the  expenses  of  a student 
In  attendance  at  a sehool  of  this  state  cannot  be  paid  by  the  state  but  abere 
e student  is  blind  auah  decision  would  not  apply  because  the  Constitution 
specifically  In  Article  XT,  action  47,  above  quoted,  allows  grant*  to  blind 
pcrcona  and  for  the  work  of  the  Commission  for  the  Blind. 

sines  there  1*  no  eunetltutional  prohibition  to  such  an  appropriation 
the  matter  la  entirely  In  the  handa  of  the  Legislature,  and  the  Legislature 
has  T.unlfested  lte  will  by  the  Appropriation  ct  end  suoh  uanhfeetetlon  la 
not  subject  to  review  by  e court. 

"We  shall  not  discuss  the  fundamentals  In  statutory  construc- 
tion, wh<  n the  valid!  ty  of  a statute  le  at  stake.  It  goes 
without  saying  that  there  ic  e legal  presumption  of  validity j 
that  If  thare  le  doubt  aa  to  the  a one ti tut locality  of  the  law 
tha  doubt  shall  be  resolved  in  favor  of  the  validity  of  the 
legislative  sat;  that  tha  sxpadianey  or  inexpediency  of  the 
act  la  not  for  tha  courts;  that  in  Missouri  the  power  of  the 
Legislature  to  enact  laws  has  no  limitation,  except  tha  express 
limitations  in  the  State  and  federal  Constitutions;'*  (state  ex 
rel  Barker  v.  Merchants  ocohange  of  St,  Louis,  269  Mo.  346,  350, 

190  3.  t.  903  U91* ). 

la  to  the  right  of  the  General  Assembly  to  appropriate  for  one  purpose 
funds  which  were  collected  for  another  purpose,  it  was  stated  by  the  court 
in  State  ex  rel  f*th  v.  Henderson,  lbO  Me.  190,  60  3.  >•  1093  (1901) t 

"That  although  thla  tax  is  eat  apart  into  a special  fund,  it 
still  belongs  to  the  state,  and  any  be  eppreprlated  to  another 
end  different  uoe.H  (lbO  Me.  214) 

Thla  problem  la  really  not  in  issue  in  the  present  situation  because  by  Consti- 
tution Of  Missouri  Article  IT,  section  47*  the  General  Assembly  can  appropriate 
funds  collected  for  pensioning  the  deserving  blind  to  the  cork  of  the  Commission 
for  the  Blind,  end  it  la  in  the  discretion  of  the  General  Assembly  to  fix  tha 
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scope  of  the  work  of  the  GOHalaalon  for  the  Blind  and  It  ban  declared  by 
the  Appropriation  Aat  In  qua* t Ion  that  It  considers  the  education  of  Leonard 
Goody,  Jr.  within  s.uch  scope. 

Thus,  In  answer  to  the  aaoond  question  it  is  our  opinion  that  the 
appropriation  for  Leonard  howdy,  jr.  Is  not  sub J sot  to  Judicial  rerlsw. 


Vary  truly  youra, 


APPROVED* 


A38I3TALT  ATTCRHKT  OMUL. 


ATTO A NfcJ  "SBEDC 


SCHOOLS:  - 
SCHOOL  DISTRICTS:  - 

Distance  of  pupil  from  school  house  calculated.  How, 
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Honorable  Dewey  A.  Houth 
Prosecuting  Attorney 
Nevada,  Missouri 


Dear  .ir.  Houth: 


This  Department  acknowledges  receipt  of  your 
letter  dated  November  18,  1933,  which  Is  as  follows: 

"It  may  not  be  unusual  to  have  an 
apparently  non-oesential  point  of 
law  to  arise  and  trouble  you,  tut 
I have  one  that  seems  to  be  causing 
considerable  dissension  in  one  of 
the  school  districts  In  Vernon  County. 

One  of  tlie  parent b In  this  school  dis- 
trict has  a farm  so  si  tuated  that  the 
gate  entering  Into  the  farm  Is  sll^itly 
under  three  and  a half  miles  from  the 
nearest  school,  however  the  house  on 
the  farm  stands  back  from  the  road 
quite  a bit  and  the  door  of  the  house 
Itself  is  approximately  three  and  three- 
fourths  miles  from  the  nearest  school. 

ho  new  transportation  law  as  set  forth 
in  Section  9453  and  found  on  page  358 
of  the  Session  Acts  of  1933,  hich  reads 
as  follows:  * Provided  however,  no  trans- 
portation ehall  be  furnished  If  there 
be  any  school  within  three  and  a half 
miles  of  soch  pupil-*  * *. ' **y  inter- 

pretation of  this  law  would  be  that 
distance  would  start  from  tho  home  as 
that  Is  where  the  pupil  would  be,  and 
the  law  says  t three  and  a half  miles 
of  such  pupil •*  However,  when  the 
State  School  Inspector  was  here,  this 
uestlon  was  put  to  him  and  ho  said 
hat  he  would  not  know,  but  presumed 
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It  would  mean  from  tlie  home. 

ft*  w! 11  appreciate  your  sending  us  your 
opinion  In  this  matter  and  If  It  would 
not  be  too  much  trouble,  send  a copy  of 
this  opinion  to  the  .resident  of  the 
ooard  of  Directors  of  uronaugh  School 
District  of  oronaugh,  Missouri. n 


The  statute  for  construction  Is  beet  Ion  9354  Laws  1933 
page  58b,  the  sane  reads  In  part  as  follows s 

"The  question  of  transportation  of  pupils 
may  be  voted  upon  at  the  special  meeting 
above  provided  for.  If  notice  Is  given 
that  such  a vote  will  lie  taken.  If 
transportation  Is  not  provided  for  in 
any  school  district  formed  under  the  pro- 
visions of  sections  9551  to  9358,  Inclus- 
ive, It  shall  then  be  the  duty  of  the  board 
o directors  to  maintain  an  elementary  school 
within  three  and  one-half  miles  by  the  near- 
est traveled  road  of  the  homo  of  every  child 
of  school  age  within  said  school  district* 

Provided,  transportation  of  pupils  or  the 
maintenance  of  elementary  schools  within 
three  miles  and  & half  of  each  child  of 
school  age  In  the  district  sail  not  be 
required  In  consolidated  districts  now  or 
hereafter  organized  under  the  provisions 
of  sections  9351  to  935b,  Inclusive,  where 
such  consolidation  has  not  placed  said 
c .lldren  further  rrom  an  elementary  school 
than  they  were  prior  to  said  consolidation* 

Provided  however,  no  transportation  shall 
be  furnished  If  there  be  any  school  wl thin 
three  and  one -ha  If  lies  of  such  pupTl' TulT 
assignment  e all  be  raade  as  provided  by 
Lection  18  of  an  act  of  the  56th  ueneral 
assembly,  found  on  page  344,  Laws  of 
Missouri,  1931.-  **«*-*••  * 

Lections  9351  to  section  9358,  both  inclusive,  provide 
a scheme  for  the  organization  of  consolidated  school  ■■’ietrlets  for 
the  purpose  of  maintaining  both  elementary  and  high  schools. 
Lection  9353  makes  provision  for  the  holding  of  a special  meeting 
for  the  purpose  of  effecting  the  consolidation  or  organization  of 
such  districts. 
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Section  9354  as  amended  by  Laws  1933,  page  388 * pro- 
vides that  tbs  question  of  transportation  of  pupils  to  and  from 
school  may  be  voted  upon  at  the  special  meeting  whereat  the 
district  Is  consolidated  or  organised.  If  notice  Is  given  that  a 
vote  on  the  question  of  transportation  will  be  taken.  If 

transportation  Is  not  provided  for  in  such  a district  the  board 
of  directors  thereof  Is  required  to  maintain  an  elementary  school 
within  three  and  one-half  miles  from  the  home  of  every  child  of 
school  age  within  the  dletrlct,  'he  distance  to  be  calculated  by 
the  nearest  traveled  road  between  the  two  poine.  However , 
the  maintenance  of  such  elementary  schools  nor  the  transportation 
of  pupils  within  such  a district  Is  not  required  where  such 
consolidation  has  not  placed  children  in  the  district  further  in 
distance  from  an  elementary  school  than  they  were  prior  to  the 
consolidation  or  organization*  If  there  Is  a school  In  a district, 
other  than  the  district  in  which  the  pupil  lives,  within  three  and 
one-half  alien  of  such  pupil  then  the  district  in  which  the  pupil 
lives  Is  not  obliged  to  furnish  such  pupil  transportation  to  the 
school  In  the  district  in  which  the  pupil  lives,  but  the  county 
Superintendent  of  Schools  snail  have  the  power  and  It  shall  be  his 
duty  to  assign  such  pupil  to  such  adjoining  district  and  the  pupil 
le  required  to  attend  the  school  In  the  latter  district* 

The  question  at  hand  Is  to  determine  In  what  manner  the 
distance  shall  be  calculated  In  order  to  ascertain  whether  or  not 
there  Is  a school  in  an  adjoining  district  to  that  in  which  the 
pupil  lives,  and  within  thrae  and  one-half  miles  of  such  pupil, 

e think  it  Is  clear  from  the  authorities  that  in 
determining  the  question  of  distance  the  distance  Is  to  be  cal- 
culated along  and  by  way  of  the  nearest  traveled  road.  tie  think 
the  words  "of  such  pupil,’  mean  within  three  and  one-half  miles  of 
the  home  of  such  pupil,  so  that  properly  construed  Sect 'on  9354 
means  as  if  it  read, 

'No  transportation  a all  be  turnished 
If  there  be  any  school  within  three 
ard  one-half  mil; a of  the  home  of  such 
pupil  and  such  distance  shall  be  cal- 
culated a Ion  anu  by  the  nearest 
traveled  road.' 

'The  case  of  ooard  of  education  v*  aoard  of  ducatlon 
30  'hio  N.r.N.5.  69b,  the  court  had  under  consideration  a statute. 

In  some  respects,  similar  to  ours  and  which  provided  that  when 
pupils  lived  ore  than  one  and  one-half  miles  from  the  school  to 
which  they  are  assigned  in  the  district  where  they  reside,  they 
may  attend  a nearer  school  In  some  other  district  and  the  district 
In  which  the  pupil  lives  shall  pay  the  tuition  to  the  other 
district*  In  the  Ohio  statute  the  words  "nearest  traveled  road" 
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are  not  used.  On  the  question  o f how  to  calculate  distance  In 
order  to  determine  whether  a pufcil  lived  more  than  one  and  one* 
lialf  lies  from  a school,  the  court  at  page  699  of  the  opinion 
saldt 


, "it  would  not  be  proper  to  measure 

the  distance  on  a straight  line,  'as 
the  crow  files*,  across  the  fields,  as 
the  children,  without  the  consent  of 
the  o ners  of  the  fields,  would  there- 
by become  trespassers,  besides,  under 
the  provisions  of  the  statutes  of  Ohio, 
children  who  reside  In  sonool  districts 
in  the  country,  living  no re  than  one 
half  alia  from  i he  school,  and  residlng 
at  not  a greater  distance  than  one  half 
mile  from  a public  highway,  are  entitled 
to  be  carried  to  school  In  a public 
conveyance,  at  the  expense  of  the  school 
fund  In  the  district.  Necessarily  they 
would  be  carried  thus  along  the  hi  Lway. 

«nd,  whether  the  children  go  by  public 
or  private  conveyance,  or  whether  they 
walk  to  and  from  school,  they  are 
expected  to  go  by  the  most  direct  and 
convenient  hi;  hway,  and  the  length  of 
that  course  determines  the  distance  from 
homo  to  school. 

Therefore,  the  fuling  of  the  court  is  that. 

In  estimating  the  distance  from  the  home  to 
the  school,  the  measurement  beging  at  the 
exit  from  the  curtilage  - ordinarily  the 
front  gate  - from  which,  if  It  is  not  on 
the  hi  hway,  thence  along  the  most  direct 
established  route,  by  lane  or  path  to  the 
nearest  hi  hway,  thence  following  the 
center  line  of  the  most,  direct  course  in 

the  highway  to  the  door  of  *~he  school 

building." 

The  holding  is  that  the  distance  Is  to  be  measured  from 
what  is  commonly  known  as  ‘he  outside  line  of  the  yard  surrounding 

the  house,  to  the  door  of  the  school  building.  The  opinion  does 

not  seem  to  take  info  account  the  yard  ordinarily  surrounding  the 
school  building. 

In  as t gate  v.  Osage  School  District  171  N.  96,  the 
court  had  under  discussion  a question  that  involved  the  transpor- 
tation of  school  enildrenj  the  court  at  page  98  of  the  opinion 
saldt 
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"In  some  of  the  above  laws,  the  words 
'nearest  route*  are  used)  where  so  used 
they  are  held  to  mean  the  nearest  public 
route  or  one  which  has  been  duly  author- 
ized or  exists  by  law,” 

In  Pagel  v.  School  District  Number  1,  199  N,  W,  67, 
the  court  had  under  consideration  a s atute  of  the  State  of 
'A  1 scons  In  with  reference  to  transportation  of  school  children, 
wherein  It  provided  that: 

"The  word  'distance*  shall  be  Inter- 
preted to  mean  distance  as  measured 
by  the  nearest  traveled  hi  hway." 

It  was  contended  that  In  ascertaining  the  distance 
Involved  In  that  case  a private  highway  or  roadway  leading  from 
the  public  road  to  the  home  should  not  be  considered.  The  court 
with  reference  to  such  contention  said: 

"It  certainly  was  not  the  Intent  of  the 
Legislature  to  exclude  from  the  beneficent 
purposes  of  the  statute  children  who  were 
so  unfortunate  as  to  be  located  away  from 
the  public  highway.  The  purpose  of  the 
statute  defining  distance  was  to  ascertain 
the  necessity  for  transportation  for  children, 
and  hence  to  determine  whether  by  the  nearest 
traveled  road  they  were  located  more  than  two 
miles  from  school." 

Purkeypyle  v.  School  District  Number  101,  275  lac.  146, 
involved  a question  of  whether  or  not  certain  children  lived  three 
or  more  miles,  by  the  usually  traveled  road,  from  the  school  they 
attended.  „ Chi  the  question  Involved  the  court  at  page  147  of  the 
opinion  raid! 

"The  statute  provides  transportation  or 
compensation  In  lieu  thereof  for  pupils 
who  live  three  or  more  miles  from  the  school 
attended,  .here  do  these  pupils  live?  Cer- 
tainly not  in  the  iddle  of  the  road {neither 
do  they  attend  school  in  the  center  of  the 
road  In  front  of  the  schoolhouae,  another 
measurement  submitted  was.  from  gate  to 
gate.  It  can  as  truthfully  t>e  stated  t;iat 
they  do  not  live  at  the  front  gate,  nor 
attend  school  at  the  gate.  Children  live  In  the 
house  which  they  call  their  rosldenae,  and 
tha*  may  te  In  the  center  of  a cattle  ranch, 
or  pasture,  a half  mile  or  more  from  the 


Honorable  Deway  a*  Rou t,h 


6- 


Hov ember  27,  1935 


public  hi  hway,  ana  here  Is  no  good  reason 
for  not  measuring  that  distance  over  a pri- 
vate driveway,  or  private  walk.  If  It,  Ip  the 
usually  ^raveled  road  from  that  house  to  the 
school. 

;.e  have  examined  all  the  citations  of  the 
appellant  on  ‘ he  question  of  reasonable  con- 
struction, and  agree  with  all  of  them,  ut 
think  the  reasonable  construction  of  the 
statute  here  under  consideration  requires 
such  measurement  to  be  from  the  house 
where  the  pupils  live  to  the  school  where 
they  attend,  and  such  entire  distance  to 
be  by  the  usually  traveled  road  between  the 
two  places.  -here  Is  a usually  traveled 
road  from  every  private  dwellin'  to  the  pub- 
lic hi  hway,  although  the  travel  over  It  may 
Le  limited  :o  the  family}  it  Is  for  them  such 
a road  nevertheless. 

Ho  specific  authorities  as  to  points  of  be- 
ginning and  ending  such  measurements  have 
been  cited  by  either  appellant  or  appellee, 
nor  have  they  referred  to  any  explicit  prec- 
edent; but  both  partlos  urge  a determina- 
tion to  be  based  upon  a reasonable  construc- 
tion of  the  statute  Involved.  We  have  no 
hesitancy  In  concluding  that  the  evident  In- 
tent of  the  Legislature  In  tula  enactment  was 
the  actual  distance  lrom  ha  residence  to 
the  schoolhouse  uy  the  usually  traveled  road, 
and  that  the  language  of  the  statute  does 
not  Justify  the  conclusion  by  reference  to  ‘he 
road  that  the  distance  was  to  be  limited  to 
that  which  was  over  or  along  some  public 
hi  -hway  . " 

tnder  the  last  proviso  of  Section  9354  ii  there  be  a 
school  within  three  and  one-half  miles  of  ~he  home  of  the  pupil 
transportation  shall  not  be  furnished,  but  the  pupil  shall  be 
assigned  to  another  school  district  for  the  purpose  of  attending 
school.  The  right  to  transportation  la  based  on  distance.  If 
there  be  a school  maintained  In  the  adjoin In  district  within 
three  and  ono-half  miles  of  the  home  of  the  pupil,  then  that 
entire  distance  of  three  and  one-half  miles  ust  be  traveled  by 
the  pupil  lrom  the  door  of  its  home  to  the  front  door  of  the 
school  house.  The  distance  traveled  by  the  child  rom  the 
front  door  to  the  front  yard  requires  the  same  energy  ae  is 
required  in  taking  the  Earns  number  of  steps  along  a traveled 


Honorable  Dewey  ftouth 
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November  27,  1955 


hi ; hway « The  dec  lei.  one  are  clear  that  a lane  or  private  road 

loading  from  a h!  hway  hrou  jh  an  inclosure  to  a homo  le  as 
much  a part  of  the  distance  to  be  traveled.  In  calculating  dis- 
tance with  reference  to  transportation  of  children  to  school, 
as  Is  the  main  public  and  traveled  hi  hway  ltsolf* 

We  are  not  now  dealing  with  the  transportation  of 
school  children  by  carriers,  the  mileage  of  same  nor  where 
school  children  are  entitled  to  enter  or  leave  the  transporting 
conveyances* 


Under  the  particular  section  of  the  statute  under 
consideration  we  are  of  the  opinion  that  the  distance  Involved, 
Is  to  be  measured  from  the  door  of  the  home  of  *he  pupil  near- 
est the  school  house  along  a private  lane  or  roadway.  If  any, 
to  the  main  traveled  highway,  hone a a Ion  such  main  traveled 
highway  to  the  front  door  of  the  school  house  in  question. 


very  truly  yours. 


OiLiEHT  LAM a 

Assistant  Attorney  General, 


APPROVED* 


ROY  MeKlTTrtlCK 
Attorney  General* 


UJ.lLC 


RECORDER  OF  DEEDS) 
CHATTEL  MORTGAGES) 


Duty  of  reoorder  with  reference  to  filing 
and  recording.  Sect lone  11543,  11544  and 
11545.  R.  S.  Mo.  1939. 


February  14,  1933* 


FILED 


L ' Department 
City  of  St.  LouIp 
City  Hall 

"t.  Louis,  Wieemiri 

Attention:  '>7.  >11?.  r nntl 


De  r Mr.  Bentii 


Your  letter  of  February  6th , addressed  to  the 
Attorney-General  enclosing  oooy  of  re  meat  for  opinion, 
has  been  handed  tne  unuerilgned  for  attention.  In  connection 
vith  the  matter  you  cubmit  the  following  feet  ft  and  inquiry: 


"Under  date  of  November  5,  1931,  the 
Attorney  General1  a office  a;  vl^ed  the 
Recorder,  tn rough  this  office.  th>  t a 
chattel  Mortgage  on  an  electric  re- 
frigerator, when  merely  filed  In  the 
Reoorder*  office,  did  not  give  notice 
of  the  lien  to  * ubsequent  purchasers 
of  the  real  estate. 


Mr.  Perry  Poet  Taylor  to-day  presented 
a similar  Instrument  to  the  Recorder, 
and  re  meet ed  that  it  be  filed  ae  a 
chattel  mortgage,  notwithstanding  that 
it  gave  no  notice  to  subsequent  pur- 
chasers of  the  real  estate.  The  Recorder 
of  Deeds  is  under  the  laprereion  that  he 
cannot  lawfully  file  the  instrument  as  a 
o battel  mortgage,  end  that  he  o«n  only 
accept  it  for  recording  in  the  real 
estate  records. " 


We  will  set  forth  a synopsis  of  the  statutory 
provisions  which  may  be  pertinent  to  the  Inquiry  a a made. 


section  11543,  R.  e.  Mo,  1939,  is  a mandatory 


L»r  «»:■*  rt  ■ *-rt 
!‘U. 


Dr^vifsl-n  -lth  refer*  -no«  t»  the  duties  of  record - rs  in  rn- 
C 'T  in,  vr  riour  turtaveent*  pertf-  inin»r  to  real  »*  t-  te  ?-nd 
chat tela,  which  hare  b^  en  roperl ; a eknevle i ged. 

ectioxi  Ud44,  ft.  . . 1©!.  9,  re  uir+»  o *■:  rt a i r 

in  trueents  t ' fcfl  r«cer  ed  in  perorate  ooke  according  to 
r,  0*1  r ola.;-  e. i/ic.  t i or . 

rtlwi  11M6,  Um  ■*  o.  19-  9,  ngsnUitK  personal 
touerty  i as  follows : 

"Instruments  in  writing,  conveying 
chattels  or  personal  , ropert  j lone, 

-hi oh  any  law  at  this  ette  are 

r a- ,1*1  red  to  bs  rco  rrie*;  or  edialtted 
of  record  in  any  recorder*  office  in 
this  *tate,  efxall  bo  rcoo ired  in  a 
eri e*  of  vo lume e n e ?w  rat  » f r •« n tboi  a 
ueed  for  recording  conveyances  of 
re.  X ect  t e.  " 

eotlon  11564,  ft.  ■ . Mo,  1929 , rovid.ee  for  a 
11  hi  lit  -.f  too  recorder  for  **  neglect  r refusal  of  official 
. ction  115M5,  ft.  3*  Mo*  1929,  oTeneTiba*  the  ■ en- 

title for  -uc:  ne  lcot  «j*ft  refueal* 

The  recorder,  you  s<  y,  stater  tb;  t * ■ r.  l erry  Meet 
T»yl-*r  awpeared  at  M f office  with  a chattel  mortgage  t riven 
u >«n  n 1 otric  rvfa^^rt.  t-r,  n re  nested  that  it  b>  filed 
a chattel  tsortg  e. 

TM  official  ir  desirous  of  knowing,  if  upon  the 
presentation  of  this  Mortgage  fcnd  uoon  the  re  of  Hr, 

T ?- lor.  a * af  o reca  i d * it  la  hie  uty  tm  ter  the  statute  to 
follow  tlv  instruction  so  Ivan  him’  and  treat  the  Pane  nr  a 
chattel  Mortgage  in  accordance  with  the  request,  or  should  he 
rt  fu- e to  so  ® oeept  - p 1 i m t jr*  wen  t , #»««•  t only  u non  t lie 
o - nit  ion  tb  t . Taylor  hire  it  recorded  in  the  re- 1 art  te 
: "•  ■ r in  both  the  real  estate  an :|  chattel  nortg^s:*?  record, 

•’«  a<  svaee  that  tue  instruutent  as  in  truth  and  in 
fact  what  it  purported  to  be,  nanely,  a chi  ttel  wortgege; 
that  it  war,  in  the  or  Inary  forra  of  rueh  Instrument*  sad 

d scriTjoo  therein  only  chattel  roperty*  l>  there  was 


U w fift'j*  rtwent 
Clt.s  t.  Lo-  i a m 


s^wethinf;  within  the  orlptlno  of  the  property  design*' ting 
th  t the  percMpaX  rooert  e srertb*d  w;  to  becotaeafflred 
rticular  piece  of  re?  i 'pf-te,  thus  end  thereby  becom- 
ing fi  r»  rt  the?  of,  th«  r Cf  r or  wm.il/ 1 hr-ve  nr  re- eon  for 
tr*  ting  the  written  instrument  ot  ir  r than  av  ->n«  affecting 
only  personal  -rowerty*  There  in  no  t t lng  ucon  the 
recover  to  nake  e person-  1 investigation  to  ascertain  whether 
••r  not  the  personal  •<'»rot>erty  ntif^bt  b«c*o?»e  suffixed  to  real 
e t&t*. 

Un  ie r the  f cts  you  state,  re  arc  of  the  opinion 
th  t tue  racer  «r  would  have  m other  nltem*tiwe  then  t 
file  iha  chattel  Mortgage  &J-.  re  u ted  and  in  accordance  itb 
OtlOn  UiH&,  . . . 1939. 


£ out-  very  truly. 


0**1  C.  ABIKOTOH 

f ; i t-  nt  Attorn ey -Centre  1. 


i * hot  o i 


V.  V 'f"oVlTTnI^i:' 
Attorney-Gener  1. 


q<X  TT  COURTS 

SCHOOL  FTTHD  MORTGAGE  *—  Procedure  . required  to  foreclose 

Section  9843,  R.  S.Mo.  1939. 


February  14,  1933. 


hon.  H.  M.  : anbury 
P roe routing  Attorney 
ichuyler  County 
jueen  City,  Missouri 

Dear  Mr.  s&xbury: 


Your  recent  letter  directed  to  the  Attorney- 
General  has  beer  handed  the  undersigned  for  attention. 
In  y~ur  request  for  an  opinion  from  this  department, 
you  asked  the  following t 

"Is  there  any  legal  way  in  which  a 
County  Court  nay  take  over  land 
under  school  Mortgage  fund  saws  by 
a legal  proceeding?  Can  they  have 
the  mortgage  holder  deed  the  Bald 
lend  to  a Commissioner  Instead  of 
proceeding  either  by  j unguent  and 
execution  or  by  a commissioner 
through  the  courts?" 


The  Constitution  of  Mleaourl  orovilee, 


All  county  Softool  funds  shal^  be 
loaned  only  upon  unencumbered  real 
as tats  security  of  double  the  value 
of  the  loan,  with  personal  security 
in  addition  thereto." 


Article  11, 


This  mandatory  provision  of  the 


that  in  a - dition  to  the  first  mortgage  uson  unei|eTlltD*:fe^  1 
eetute,  personal  security  shall  be  required  by  tne  county 

court  before  loaning  the  school  funds  of  the  county.  The 


%?n.  ..  . ! «7buiy  #2 


.1* 


jtfO 


.0^0“^ 

! {JV  mortg 


pereonai  security  1:5  usually  furnished  by  the  exeeutix  of  a 
rebool  fun.1  bond,  executed  by  the  borrower  end  resident 
freeholders  of  the  county  as  hi a sureties,  as  provided  In 
Section  92S1,  «.  Si.  Mo.  1929* 

Section  9-4.5  3.  'h.  1229,  .n&fces  the  bounty  Courts 

of  the  several  counties  trustee  for.  «nrf  custodian  of,  the 
county  pcliool  funds  and  provides,  among  other  things,  that  such 
funds, 

■shall  belong  to  and  be  securely  invested 
tac  sacredly  reserved  in  the  several  counties 
a&  a county  public  consol  fund,  the  Income  of 
watch  fund  shall  be  collet  d annually  mti 
faithfully  appropriated  for  establishing 
ond  naintainlr.fr  free  public  schools  In  the 
several  counties  of  this  .itL.te." 


Section  99153  H,  S,  5*o.  1J39,  provider  the  for*  of 

and  requires  a provision  for  the  manner  of  fore- 


fyj 


clocure  up  n «Jefault  in  the 
securet?  ther-by. 


aynent  of  the  indebtedness 


«/»• 


yi* 


l" 


tj^f)  laotioii  92 5t*  R.  H,  bo.  1939,  confers  upon  oounty 

' rte  the  right  to  acquire  title  to  property  upon  which 


CO‘- 

pc  ool  f nd  loms  h&ve  b«e«  made  and  oetn  forth 
ntfer  which  title  nay  be  so  acquired,  nnuely,  a 
throug  an  agent  at  the  tale  under  foreclosure. 


the  xr.rner 
purchase 


In  as  tstteb  os  the  mandatory  '^revisions  contained  In 
tnc  com- tl  tut  Ion,  supre,  required  the  oounty  •court  to  t;<ke  a 
flrrt  mortgage  upon  hadi  of  double  the  value  of  the  loan  to 
be  the  lan.-  then  should  be  first  subjected  to  the  pay- 

ment  of  the  debt  uuon  default  In  its  payment.  In  the  evert  of 
r efficiency  fror.  the  rale  under  foreclosure,  then  an  at  ♦erupt- 
ed recovery  upon  the  school  fund  bond  v^nld  be  requi rd. 


by  reason  of  the  provisions  of  Section  9243,  3»  8. 

■e*  1925,  the  court  cannot  properly  discharge  its  public  uty 
until  it  ha#  exhausted  its  entire  remedy  In  sacredly  preserving 
such  loaned  fund*  The  county  court  cannot  in  the  spartan  of  this 
department  lawfully  accept  a deed  for  the  land  In  satisfaction 
of  the  ind  ebtednees  owing  to  the  scir-ol  fund  and  by  cuch  act 
release  the  surety  or  sureties  upon  the  «ehool  fund  bond* 


Yours  very  tnly, 


Ai  i rtoVKD: 


m5y  McKI  TRICT 


OAHL  Q.  ABIHOTJ* 

AP6i.  t!  nt  At'  omey-uerer  1 


f’on?)  of  sent  nee  of  trl  1 court  in 
sentencing  to  Intermediate  Peforraatory. 


\ 1 

; 

't 

pkhaIi  iugTtTTrriv'r  : 


Transfer  of  inns,  ten  to  Intermediate 
■l  f amatory . . 


Til  14 1 1933 


Honorable  j.  ?- . binders 
?erd«n  J isnouri  tat  a Penitentiary 
Jeffererc  ity#  Flweouri 


FILED 


ear  r.  anders* 


e ae  aosledge  reoelnt  of  your  letter 
datvd  April  1",  1933,  m folio™** 

■Mu  re i 8 ?1  a Johnson,  42673 

“he  a‘  ove  n-o»«d  k- « was  received  at  the 
Fenit  at  1 ary  rch  13th,  fr«w  "aehin  -ton 

ounty  to  eeroe  3 yearn  ( 2 and  2 
concurrently)  fro®  J *im-  ry  5i'  1 33 , for 

the  offense®  of  burglary  and  larceny  and 
if’  now  incarcerated  in  the  -riaon. 

This  morning  w*  here  received  a cony  of 
ourt  order  coMMUting  thia  young  tan* s 
sentence  to  "Algoa  "aytan  . * ( ; rron  owe 

title.  of  conre), 

* w 

rroft  eorrecncldenoe  had  with  the  Circuit 
1 rk  it  i*  evident  that  an  error  was 
committed  by  not  delivering  to  the 
h riff  vho  Lyivht  Johnson  to  the 
Penitentiary  the  ourt  order  bu— mi  ting 
the  ’entenoe  to  the  Int ^mediate  Leforaatory* 

h-  iijiftiilM  is*  sn  this  inante  be  delivered 
to  the  Intermediate  e fumitory  now  under  the 
authority  of  th<r*  ourt  order  - the  same  to  he 
corrected  as  to  title  of  the  institution" 

■i«r -with  cony  of  the-  sentence  -md  jod-rsest 
snd  order  of  commit  ration  referred  to." 


Honorable  J . K.  ander 


April  14,  1933 


Section  6474  Revised  Statute*  Hlssourl,  1929, 
provides  that  an/  person  bain#  between  the  ages  of  sixteen 
and  twenty-five  and  convicted  of  felony  for  the  firrt  tine 
and  if  not  convicted  of  treneoo  or  murder  In  the  first  or 
secon  degT*e  or  an/  offense  for  which  capital  ^mishm  «nt 
Is  provided,  the  trial  court  n*y  sentence  the  verson  so 
convicted  to  the  custody  of  the  of fl dale  of  the  Intermediate 
Reformatory,  which  Reformatory  Is  provided  for  by  Article  VI, 
:h-pt*?r  44,  f e vised  Statutes  of  Ulssouri,  1929. 

action  8479  of  the  ah owe  statutes  requires 
the  officer  delivering  thr  convicted  person  to  the  Superintendent 
of  the  Intermediate  Heformstory  to  furnish  such  'up er intend ent 
a certified  copy  of  the  sentence  received  by  such  offender  as 
furnished  by  the  olsrk  of  the  court  where  the  trial  was  had 
-nd  the  person  so  delivering  suoh  convict  shall  take  from  such 
uprintcAdent  a certificate  of  the  delivery  of  such  convict 
nd  under  the  further  provi-loas  of  sot  ion  8474,  supra,  it  becomes 
the  duty  of  the  officials  in  charge  of  the  Intermediate 
informs tor y to  reoslvs  such  convicted  person, but  only  upon 
the  conditions  above  named. 

In  the  ease  at  h >nri  Harlan  Johnson  was  delivered 
to  the  warden  of  and  at  the  penitentiary  on  Kerch  13,  1933,  we 
as  suns  *mder  a oow.lttuent  to  tht%t  Institution.  Attached  to 
your  letter  is  a certified  copy  of  the  original  sentence  end 
jud  sent  of  the  trial  court  which  contains  no  direction  as  to 
his  being  Inca roerated  In  the  Intermediate  Reformatory. 

This  sentence  end  judgment  of  the  court  was  pronounced  on  the 
defendant  on  the  11 th  day  of  March,  1933.  The  order  <mdor taking 
to  compute  the  sentence  same  to  have  been  entered  on  the  sane 
day.  ?he  court  of  course  had  the  right  to  sentence  the 
defendant  to  the  custody  of  the  officials  of  the  Intermediate 
Reformat cry  in  the  first  instance,  sad  that  being  true  the 
court  had  the  right  to  modify  such  sent  nee  and  Judgnent  to 
eon~ly  with  "action  8474.  ^e  think  it  was  clearly  the 
intention  of  the  court  to  oomnly  with  mid  'action  8474. 

'notion  3811  avlsed  >tatutee  Plssonrl,  19^9, 
prohibits  the  trial  court  fron  paroling  any  person  after  such 
person  hat  been  delivered  to  the  warden  of  the  penitentiary. 

If  the  notion  teken  by  the  court  had  b -n  entered  of  record 
after  defendant  hnd  be  n delivered  to  the  warden  of  the 
penitentiary,  teen  the  ord?r  would  hrve  had  no  eff'* it  and  if 
the  last  order  made  by  the  oourt  amounted  to  an  nttmnt  to  oerole 


Honorable  J.  U,  'andere 


April  14 1 19.13 


or  otherwise  interfere  with  the  jurisdiction  over  the  convict 
acquired  h/  the  wirdrn  upon  the  delivery  of  the  prisoner  to 
Ms  at  the  penitentiary,  then  eueh  order  would  he  void* 

eat  ion  8476  evi«ed  statutes  Useonri.  1»:» 
provides  for  the  transfer  of  lam  tee  from  the  penitentiary 
the  Intern &<il ate  Reformatory.  It  there  is  a proper  order, 
nunc  pro  tunc,  correcting  the  sentence  and  judgnemt  of  the 
court  so  as  to  direct  the  delivery  of  the  defendant  into  the 
custody  of  the  officials  of  the  Xntemedlate  /Wformtory, 
then  In  our  opinion  the  penal  hoard  would  hove  authority 
to  end  should  transfer  the  innate  to  the  Intermediate  Pefomatory 
where  the  trial  court  intended  he  should  he  confined. 

1 an  returning  /cm  herewith  certified  copies 
of  records  inclosed  with  your  letter* 


t *ry  truly  yours. 


OTLf  nr 

Aeeietaat 


LAMB 

At  tom  y General* 


APP-OT^DI 


Attorney  Jener^l. 


dLsLC 


Inolosuree 


HOTARlJfid  PUB  10 1 Deputy  Circuit  01  arks  way  take  aoknowledgmeas 

of  affidavits  of  age  for  marriage  licenses. 

/ 


May  13,  1933 


Honorable  >u  k.  -axberry 
Pro  ecu ting  attorney 
HOhuyle*  County 
ueen  01 ty,  Missouri 


FILED 

A 9) 


I /*' 


ta.iT  dirt 

Tills  Is  to  acknowledge  your  letter  of  April  37  th, 

1933,  whloh  reads  as  follows: 

"Please  Inform  toe  as  tu  tn-  las  govern- 
ing a oa.se  of  t.  Is  nature, 

A deputy  circuit  Clerk  being  a Not  ry 
Public  preo  res  'nil  takes  aoknowledg  .entG 
to  affld  vlt  v euon  as  affi  i vltR  of 
age  In  grant ls<«  marriage  licence  and 
does  n t remit  s»-*mc  to  the  olerks 
office. 4 

Your  request  does  nut  give  us  stiff  lei  sat  f ot  s from 
which  to  render  an  opinion  and  for  that  reason  it  1 i n.jcoaury 
to  assume  cert-in  promises*  Zf  «e  have  assumed  too  much,  advise 
ue  of  tae  f .ot  \ nnd  vs  will  render  an  o Ini  on  upon  sate. 

ft  assume  that  tn  circuit  clerk  in  your  County  is 
ex  officio  recorder;  Th  t tae  deputy  In  the  circuit  clerk* s 
office  is  a cjuallfied  notary  .aid  ic;  that  ouon  deputy  pre- 
pares ni  takas  acknowledgments  as  not  ry  public  af  1 davits 
of  age  for  marriage  licenses  ae  m-uired  by  at  tut*;;  Tuat 
tha  fee  for  taking  such  acknowledgments  la  paid  to  the  deputy 
and  he  keeps  It  as  a fee  rendered  for  notary  cervices.  You 
wish  to  know  If  such  deputy  has  to  aeoouat  to  the  circuit  clerk 
for  such  fees. 

The  circuit  clerk  has  tha  right  to  hire  his  do'autles, 
and  action  ll&iO  *.  3.  '<o.  1939  provides  that  such  deputy 
or  deputies  shall  have 

"All  other  qualifications  of  their 
jjxlnolpala  and  take  the  i-lke  oath, 
and  may  in  the  name  of  their  princi- 
pals perform  the  duties  of  clerk. * 


Hon,  H.  tf.  Joxberry. 


May  13,  1933 


The  deputy  oossesaes  no  greater  power  than  the  clerk. 
Springer  V3.  .-tojpadden,  49  &o.  a.'y. 

In  the  present  o se  the  olxoult  cleric  Is  ex  officio  recorder 
and  the  recorder  la  sues  trie  arrlage  licenses.  w«  now  proceed  to 
the  duties  of  the  circuit  clerk  ae  ex  officio  recorder,  relative 

to  the  Issuing  of  marriage  licenses, 

action  3977  u a.  do.  1939,  provides  that  a Hei  ne  ahull 
be  obt  ined  before  a marriage  shall  be  valid. 

section  <978  H.  ..  to.  1939,  makes  It  the  duty  of  the 
recorder  to  Issue  the  license. 

section  3974  a.  3.  do.  1939,  prohibits  certain  marriages. 

otlon  3983  H.  8.  1o.  19  9,  re  ulres  the  oonsent  of  parents 

or  Vtt  m i la  mam  of  p rfc  ee  -v>  Afiag  belli.  u.  , v?  this 

auction  reads  lu  part  as  follows  i 

“No  recorder  al»all  in  any  event  except 
as  herein  provided  Issue  a license  eto.*** 
w loh  consent  ahnl  1 be  given  at  the  time. 

In  writing,  stating  the  residence  of  the 
person  giving  auoh  oonsent,  signed  and 
-3 worn  to  before  officer  authorised  to 
3taka±g&s&  SSX^L  *“”r 

donee,  lu  reading  the  a ove  sections.  It  will  be  observed 
that  the  Issuing  of  marriage  lloennes  la  the  duty  of  the  recorder, 
and  the  statute  limits  him  a to  whom  he  shall  1 au-  sane  to 
and  provides  on  Inquiry  to  be  made  by  ala  before  suou  licences 
are  lssu  d.  one  matter  of  Inquiry  bel.ig,  the  age  of  the  prxtlos 
applying  for  a llueuse,  and  on  ffla  vlt  settl.ig  tiwt  fact  forth 
with  that  f ot  e;  iboaled  thuXt la,  iO toots  the  recorder  In  the 
event  he  Issues  a licence  rind  the  parties  are  not  of  the  age  as 
set  out  In  the  affidavit. 

A recorder  is  required  under  3'  Ctlon  3983,  supra,  to  have 
the  oonsent  lu  writing,  ewom  to  before  any  of floor  authorized  to 
ad. ini s ter  oaths.  And  >ectlon  ' 78,  supra,  requires  tiie  recorder 
to  certify  to  tae  age  of  the  contr  otlng  parties,  Diua,  the 
statute  requires  a sworn  paper  (or  affidavit;,  and  no  where  does 
It  provide  that  such  paper  be  sworn  to  by  the  record  r or  for 
that  matter  any  other  particular  officer  who  may  take  oaths 


Hon.  ;t.  M.  iaxberry 


May  1'],  1933 


or  aoknowl edi<nant  e , but  require;.!  uuon  papers  to  bo  sworn  to  before 
an  officer  authorized  t administer  oaths. 

lotion  11563  d.  a.  Mo.  1939  re  .da  as  follows! 

•Here  if  tar  whenever,  un  ex  miy  law  of  tnls 
state  relating  to  the  duties  of  the  recorder 
of  deeds  In  any  oounty  of  t Is  state.  It 
becomes  necessary  for  any  person  to  be 
sworn  to  *ny  statement,  affidavit  ox  other 
paper  3 of  any  kind,  the  r eorder  of  deeds 
shall  be  authorized  to  ad  ini  ter  m oath 
to  any  person  In  matters  relating  to  the 
duties  of  his  office,  with  like  effect  as 
clerks  of  courts  of  record!  j'rowlded,  he 
use  nls  seal  of  of floe  to  the  jurat,  as 
clerks  of  Court  a of  rsoord  do.  ie  ahull 
receive  the  sane  o hi  ens  tlon  allowed  by 
law  for  like  service  as  clerks  of  courts 
are  now  allowed. 4 

section  11739  H.  J.  l o.  19^9,  being  p rt  of  Chapter  80,  de- 
signated as  Notaries  labile,  provides  In  part  the  followings 

"They  (notaries  public;  may  administer  oaths 
and  afflriatlonu  in  all  matters  incident  or 
belonging  to  thu  exercise  of  their  notarial 
of  fleets. 4 • 4 *tne  proof  or  acknowledgment 
of  deeds,  conveyances,  pow  ra  of  attorney 
and  other  Instruments  of  writing  In  like 
cases  and  in  the  s me  manner  and  with  like 
effect  as  clerks  of  record  authorized 
by  low.  • * • • 4 

The  oueatlon  now  present;)  Itself  as  to  whethur  or  not  a 
person  may  perform  the  duty  of  a not  xy  public  while  ho  ling  the 
position  of  deputy  circuit  clerk.  .ach  office  entitling  him 
to  ad  lnlBter  oaths.  m find  no  constitutional  or  statutory 
provision  pronibltlng  o rue.  Jo  >©  jt  tes  prohibit  by  their  law 
i clerk  from  holding  a notary  public  commission  hlle  a clerk. 
Texas  hue  soon  a prohibition. 

In  the  oose  of  )1  encourt  v.  Murker,  3 7 Texas  6 0,  the  court 
held  th  t the  offices  of  not  ry  public  nad  county  c erk  -tore 
Incompatible,  and  when  a notary  bee  me  a county  cl  rk  hli  office 
ae  not  ry  would  be  thereby  tor  In ted. 


Hon.  iU  M.  .-'Labor  y 


May  13,  1933 


he  -Jf«  of  the  o ini  an  fro:  a the  foregoing  th  t the  law 
partite  a not  xy  public  to  t Jcc  acknowledgments  of  .axriona 
for  supporting  affidavits  ox  statements  allowing  age  to 
obtain  a marriage  1 icons  , and  sue.,  not  xy  Is  entitled  to  the 
fa  fox  suoh  service  ae  provided  by  th-  statute. 

It  In  our  further  opinion  that  a deputy  circuit  dark 
way  uold  a notary  ooaai anion.  And  it  is  our  further  o >tnlon 
th  t if  ft  deputy  circuit  ulark  holding  a not  ry  co  Mission, 
takes  euob  ackn/wl  edyTi  neat  a , heroin  considered,  an  a notary 
public,  than  ha  would  not  have  to  account  to  the  olrci.lt  clerk 
for  the  fees  whic  are  obtained  fo  such  aot  ry  servlo  s. 

oad  vs.  K-nia  City,  16  *o.  303. 

oaar  In  udnd,  how  ver,  tn  t this  o inlon  la  Halted  solely 
to  your  Inquiry  •ruid  ths  fnete  assumed,  and  If  ft  deputy  circuit 
clerk  noturizea  paper-:  that  the  at  a tut  - provides  should  be 
acknowledged  by  the  circuit  clerk,  thou  In  tbit  event  such 
deputy  should  acknowledge  s*u.to  a a provided  by  lew  and  account 
for  th  faea. 


Tours  very  truly. 


JANJSii  h.  HD  diaoaTth, 

As plot  nt  Attorney  doner el. 


APTHiiTM:  j 

Attorney  denar 


: 


Applicability  of  Section  11777 
and  Section  11791  as  to  feds  of 
Const abl es. 


C ■: STABLE 


FEES: 


Mr.  Henry  C.  Salve ter, 
Prosecuting  attorney 
Sedalla,  ' i a sau  ri , 

near  r.  Cel voter; 


Hay  30,  1933.  H FI  LED  | 


This  Department  acknowledges  receipt  of  your  letto* 
dated  Hay  15,  1933,  as  follows: 


"The  Constable  of  3 ede  1 :L - Township  some  tine  ago 
made  a trip  outside  of  Pet  is  County  to  apprehend 
a criminal..  In  filling  out  the  return  on  hie 
warrant,  he  laced  his  mileage  at  &.10  nor  rail* 
each  way,  in  travel  in  a to  arrest  the  criminal  and 
returning  him  to  edal ia.  The  Circuit  Clerk  in 
making  up  the  fee  bill  refused  to  allow  the  Con- 
stable 5.10  ner  mile  each  way,  but*  placed  his  fee 
at  5,05  per  ile  for  each  mile  actually  traveled. 
The  Constable  claims  that  he  is  entitled  to  ).10 
for  each  mile  traveled. 


The  Circuit  Clerk  in  answering  t e contention  of 
the  Constable  that  lection  11777  determined  the 
fees,  cited  to  the  Constable  Seotion  11791  as  hio 
authority  for  allowing  the  Conotable  only  .05 
per  mile. 

I wish  you  would  Please  inform  me  which  of  t e above 
sections  determine  the  fees  that  the  Constable  is 
entitled  to  in  the  forego inf  situation,  in  order 
that  I might  satisfy  him  and  also  the  Cirouit 
Clerk  in  this  attar,* 

lection  11777  R.  3,  Vo,  1939,  among  other  things, 
provides  that  Constables  shall  be  allowed  fees  for  their  ser- 
vices as  follows:  "and  for  every  mile  traveled  in  taking  a 
criminal  to  jail  and  returning  t'-eref rom,  provided  the  distance 
so  traveled  be  more  than  five  miles,  the  sum  of  per  mile  5.10, 
For  each  lie  actually  traveled  in  serving  any  process,  “ .10. 

lection  11791  R.  S.  yo.  1939,  regulates  the  fees 
to  be  allowed  sheriffs,  county  marshalls  or  other  officers 


Hear y C.  Sal veter,  -2-  t!av  20,  1933. 


In  criminal  cases,  provides,  among  other  things,  as  follows: 

"The  sheriff  or  other  officer  who  shall  take  a person 
charged  -ith  a criminal  offense,  from  the  county  in 
whioh  the  offender  is  apprehended  to  that  in  which 
the  offense  was  committed,  or  who  nay  remove  a prisoner 
from  one  county  to  another  for  any  cause  authorized 
by  law  - - - and  five  cents  per  mile  for  every  niie 
necessarily  traveled  in  going  to  and  returning  from 
one  county  to  another  - - - - . ** 

Te  have  quoted  what  we  deem  the  pertinent  provisions 
of  the  Statutes. 

It  is  the  opinion  of  this  Department  that  Section 
11777  is  a general  section  fixing  the  fees  of  Constables  for 
services  performed  within  their  county,  but  that  Section 
11791  is  a special  section  whioh  over-rides  the  provisions 
of  Section  11777  when  the  facte  bring  the  oueetion  under 
the  latter  ^ection.  It  is  or  opinion  that  your  inquiry  is 
answered  by  the  provisions  of  Section  11791,  which  fixes  the 
mileage  which  the  Con  at  able  is  allowed  to  charge  for  the  eer- 
vice  inquired  about  at  the  rate  of  .05  per  ’lie  and  not 
$.10  per  mile  as  urged  by  the  Constable. 

It  is,  therefore,  the  opinion  of  t Is  Department  that 
the  Circuit  Clerk  is  right  in  allowing  only  *.05  per  mile 
t the  Constable  in  this  particular  case  for  the  service 
performed. 


Very  truly  yours. 


Assi-tant  Attorney  Oners!. 


APi-HCV;:o : 


Attorney  General. 


F?m:S 


SHERIFF  - 


- SPECIAL  ) "omlnations  of  candidates  In  apeeial 

VACANCY  I*  OFFICE)  election  to  fill  vacancy  In  eto«rlff»» 

office  rmiet  be  wade  by  central 
[/  committee  or  by  convention. 


June  £3,  1933* 

r^ioi 


Hon,  Will law  a*  app 
Prosecuting  Attorney 
Columbia,  Missouri 


Lear  'ir.  Lapp : 

Thla  department  acknowledges  receipt  f your  letter 
of  June  filet*  1933*  aa  follows: 

"Roger  * il eon*  the  duly  elected  sheriff 
of  Boone  County*  was  aurdarod  by  high* 
way  men  on  the  14  th  day  of  thi  a month* 

Section  115S3  of  the  Revised  Ltatutes  of 
‘Uveourl  for  the  year  of  1989  provides 
thut  a special  election  shall  be  held 
within  thirty  days  after  the  date  of  his 
dsath  to  sleet  hla  successor*  This 
section  further  provides  that  said  election 
shall  be  held  In  pursuance  of  the  general 
election  lava  of  Mila  state.  The  question 
naturally  arises  a a to  how  the  candidates 
at  thl?  special  election  shall  get  their 
names  upon  the  ticket.  Sons  of  the  attor- 
neys here  hold  that  Artiste  4 of  Chapter 
61  of  the  statutes  provides  the  method* 

1 call  your  attention  especially  to  Sect 3 cm 
10941  requiring  the  co  ti floats  of  the  can- 
didate therein  mentioned  to  be signed  by  at 
least  tv.  per  cent  of  the  voters  voting  at 
the  last  election!  and  to  t action  10846* 
which  provides  among  other  things  that  such 
certificates  of  nomination  shall  be  filed 
with  the  Clerk  of  the  County  Court  not  wore 
than  sixty  nor  leae  than  fifteen  days  before 
the  date  of  the  election.  The  election  suet 
be  held  unde  ' Section  11683,  within  thirty 
days*  ao  Lection  10845*  supra*  permitting 
the  certificates  of  nomination  therein  men- 
tioned to  be  filed  ss  much  aa  sixty  days 


ion*  William  if*  Seop 


Juno  S3,  10S3, 


-e- 


prior  to  the  date  of  the  election*  must 
not  rofor  to  special  election.*  of  the  in- 
stant character*  Personally*  1 seriously 
doubt  whether  Article  4 of  Chapter  61  can 
be  applied  to  the  contemplated  election* 

Many  lawyer a here  believe  that  the  County 
Clerk  ehould  receive  and  plaee  upon  the 
ticket  the  name  of  any  per*  n who  way  see 
fit  to  bee one  a candidate  for  this  office* 

Of  eo  rae*  ell  the  candidate*  ehould  be 
qualified  to  fill  the  of flee  If  elected* 

In  view  of  the  conflict  In  opinions  and  of 
the  absence  of  any  ease  law  controlling  the 
question*  I hereby  request  an  opinion  fro* 
your  department  upon  the  points  hereinbefore 
augmented*  I trust  you  will  be  eble  to 
furnish  this  opinion  et  an  early  date  because 
our  election  will  be  held  July  14th  and  for 
that  reason  we  have  very  little  ties  to  act*” 


Section  11  of  Article  V of  the  Constitution  provides 
that  when  any  office  shell  become  vacant  the  Governor*  unless 
otherwise  provided  by  lew*  shell  appoint  e person  to  fill  such 
vacancy  * 


'action  10216  R*  S.  *o.  198V*  except*  a vacancy  in 
the  office  of  eherlff  from  the  vao&neies  the  Governor  l*  en- 
titled to  fill  when  a vacancy  occurs* 

Section  11C2S  «,  S*  *©•  1989,  with  reference  to  filling 
e vacancy  In  the  office  of  sheriff  of  any  county  In  this  : tats 
provides  In  pert* 

"whenever*  fro  a any  eauee  the  offlee  of 
Sheriff  becomes  vacant*  the  seme  shall 
be  filled  by  the  county  court i If  cuoh 
vacancy  happen  wore  than  nine  non the 
prior  to  the  tine  of  holding  a general 
election*  such  county  court  shell  immed- 
iately order  e special  election  to  fill 
the  acne  ewe.  Such  eleetlon  shell  be 
held  within  thirty  days  after  the  vacancy 
occurs*  end  the  county  court  shell  eauee 
notice  of  the  earns  to  be  published  in  some 
newspaper  published  within  the  county*  • 

• ee  Upon  tbs  occurrence  of  such  vacancy* 


tlocu  willies  H*  rapp 


June  24,  r*38. 


•3— 


it  •hell  be  the  duty  of  the  presiding 
Judge  of  the  oountjT  court  If  sueh  eo— *t 
bo  not  thon  in  session,  to  enll  • special 
term  thereof,  rid  c<msr  paid  election  to 
be  hold  In  pursuance  of  the  provisions  of 
this  eoetlOB,  end  the  election  law#  regu- 
lating general  elect lone  in  thle  state," 


An  office  Is  vacant  whenever  It  le  unoccupied  or 
there  le  no  person  to  fill  sueh  of flee, 

'fay*  v,  Bassett,  126  P.  609* 


coordln  ‘ to  your  letter  the  sheriff  of  Boone  Count/ 
deported  this  life  on  June  14th,  1956,  and  the  of flee  of 
she:  Iff  of  that  County  thereupon  became  vacant*  the  ties  for 
holding  the  next  general  election  In  Boone  County  will  be  In 
Wovambar,  1934,  and  hence  sore  than  nine  non the  beyond  the 
occurring  of  the  vacancy  referred  to*  Therefore,  all  the 
element a end  facta  exist  for  the  celling  of  a aped a 1 election 
In  Boone  bounty  to  fill  the  vacancy  in  the  office  of  sheriff 
end  by  your  letter  we  are  1 domed  such  special  eleotlon  has 
beer,  ealled  end  Is  to  be  held  on  July  14th,  1958, 

State  ex  rel*  v*  Patterson , 207  Mo*  129* 


In  reaching  a conclusion  on  the  question  presented,  we 
will  have  a after  footing  If  we  begin  at  the  root  of  the  setter* 

Section  10244  R.  S,  Wo*  1929,  dealing  with  noslnatlone 
for  office  and  with  refarence  to  the  certification  of  the  naues 
of  candidate e nominated  at  a primary  provides  that  no  certificate 
shall  contain  the  name  of  more  than  one  candidate  for  eaeh 
office*  This  refers  to  the  nomination  of  candidates  for  the 
.isnera1  election* 

£ set ion  10500  of  Article  VI I,  pertaining  to  the  from 
of  ballot  for  uee  In  general  elections,  provides  in  part, 

•The  names  of  ell  candidate?  to  be  voted 
for  in  each  election  district  or  precinct 
shall  be  printed  on  one  ballot | all  nomi- 
nations of  any  political  :arty  or  group 


on,  Wllllftn  a.  r'app 


J. 


£3,  1933 


of  poll Honor*  being  placed  under  the 
party  name  designated  by  them  In  thalr 
certificates  of  nomination  or  petition*! 
end  the  ballot  ahall  oonteln  no  other 

namsa*" 


All  of  which  leads  to  the  conclusion  that  at  an 
election  to  be  held,  where  an  official  la  to  be  eeleotad  by 
ballot,  the  name  of  only  one  p.-.raon  ean  appear  on  auoh  ballot 
an  the  oandldata  of  any  political  party  or  tho  candidate  of 
any  group  or  groups  of  petitioners,  according  to  tho  number 
of  the  petitioning  groups* 

There  is  e well  recognised  ana  defined  theory,  philos- 
ophy and  prlnolple  of  law  that  the  cl t Irene  of  our  Notion  or 
a . tate  thereof  have  the  qualified  right  to  express  their 
allegiance  to  certain  princlplas  as  adoDted  by  an  axleting 
political  party  or  aa  may  be  declared  by  certain  allowai peti- 
tioning groups*  ee  teta  ex  rai*  v*  Sort John,  £46  Ho*  34* 

As  a practical  net tar  this  expression  can  only  be  given  force 
and  affect,  and  the  voter  eould  select  Seem,  the  various  and 
Cent  end  in  single  candidate  5 represent  lr./  the  various  and 
contending  political  views  end  eraodr,  where  each  party  or 
group  waa  represented  by  but  one  candidate* 

At  the  epeolal  election  to  be  held  in  Boone  County  on 
June  14th,  next,  voter?  are  entitled  to  choose  between  a can- 
didate selected  by  each  of  the  existing  political  parties,  aa 
well  aa  tha  candidate  or  candidates  selected  by  such  petition- 
ing group  or  groups  as  may  lawfully  procure  the  nane  or  names 
of  candidates  on  tha  ballot,  and  the  ballot  ahall  contain  no 
other  naae  or  names  than  the  respective  candidates  of  the 
existing  political  parties  or  group  or  groups  as  may  have  b-  on 
selected  or  nominated,  and  according  to  Section  10300  the 
perty  name  ahall  be  printed  above  the  name  of  the  respect iv# 
candidate*  and  the  perty  candidates  shall  be  in  separata  col- 
umns with  a heavy  line  between  the  names  of  each  party  list 
or  the  lists  of  each  petitioning  group  nr  groups*  The  law  of 
this  State,  by  direct  reference,  does  not  make  provision  for 
the  nomination  of  candidates  to  appear  on  the  ballots  as  above 
required  In  the  case  presented  by  you,  and  aa  to  how  auoh 
nominations  shall  be  made  and  the  result  above  required  shell 
be  brought  about,  la  tha  real  quest  on  In  this  ease* 

*e  ean  perhaps  reaoh  a conclusion  more 
process  of  elimination* 


directly  by  a 


don.  William  tt*  ' spp 


iluia  £3,  1933* 


section  iOBbS  of  article  V,  dealing  with  primary 
elect  lone,  specif  lo»lljr  provides  that  such  Art.  V.  shall  ot 
apply  to  special  elections*  That  the  election  to  be  held  In 
your  County  on  July  14th,  next.  Is  a apeolal  election  there 
can  be  no  doubt.  <enoa,  the  semination*  to  be  made  for  c Mi- 
di date*  whose  names  shall  appear  on  ballots  at  that  election 
ca  not  be  selected  under  the  general  primary  election  law 
In  fore a In  this  Ftate* 

Stats  ex  rel*  v.  Patterson,  supra. 

And  wa  mat  seek  so -as  other  mods  of  choosing  sueh 
nominees, 

R motion  10860  of  Article  V,  Jtder  the  heading  of 
"Primary  -leotlona”  provides  as  follows* 

•VACAWCI**,  HOP  FILLED.  vacancies 

occurring  after  the  holding  of  any 
primary  or  mhere  no  ner son  shall  of far 
hleaelf  as  a candidate  before  such 
i>rimary,  shall  be  filled  by  the  oarty 
oomilttM  of  the  district,  county  or 
state,  as  tha  case  may  bet  rovlded* 
however,  th&t  no  name  shall  be  allowed 
on  any  tlakat  until  the  required  fee 
shall  have  been  paid*” 


section  10846  of  Artiole  IV,  under  the  title  of 
"Nominations*',  provides  in  part  as  follows* 

"Certificates  of  nomination  herein 
directed  to  be  filed  with  the  clerk 
of  the  county  court  of  each  county 
shall  be  filed  not  more  than  sixty 
days  and  not  lass  than  fifteen  dsya 
before  election*  rov ided,  that  in  case 
of  any  vacancy  in  said  nomination,  by 
resignation,  daath  or  otherwise,  the 
central  committee,  or  e convention  called 
for  that  purpose,  of  tha  party  on  whose 
ticket  euoh  vacancy  may  oeaur,  may  select 
and  sartlfy  to  the  secretary  of  state* 
county  clerk  or  hoard  of  election  commis- 
sioners the  name  or  names  of  candidates 
to  fill  euoh  vacancy:  *rovlded,  that 

the  certlfleatee  of  nomination  to  fill 
vaoancy  shall  be  filed  with  the  secretary 
of  state  not  later  than  fifteen  days 
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before  the  day  fixed  by  lav  for  the 
election  of  the  persons  In  noulnatlon, 
and  * 1 th  the  board  of  election  cows  Is* 
slonera  or  county  clerk  not  later  then 
ten  days  before  such  eleotioni  * 


It  nay  occur  at  fir; t blush  that  the  two  sections  of 
the  statutes  last  referred  to  have  to  do  only  with  vacancies 
occurring  in  nominations  and  dose  not  apply  where  a vacancy 
occurs  In  an  of l'le*  and  non i nations  of  candidates  to  fill 
sees  sutt  be  mads*  Jowev^r,  the  uprewe  Court  of  this  Stats 
In  State  ex  inf.  Barrett  v»  -cClure,  999  'o.  689,  has  definite- 
ly settled  the  question  to  the  contrary.  In  the  latter  case, 
one  McClure  was  elected  to  the  office  of  Treasurer  of  Harrison 
County  on  Movtsbr  Pnd,  1920,  for  a tern  of  four  years  ~ eg inring 
April  let,  1921.  McClure  qualified  and  entered  upon  the  duties 
of  his  office  end  continued  therein  until  the  3rd  day  of  August, 
1922,  ehen  he  died.  In  the  year  1922,  the  state-wide  primary 
was  held  on  the  first  day  of  ' ugust  and  the  tlM  for  candidates 
to  fils  the  nomination  for  such  primary  expired  on  the  first 
day  of  June  prior  thereto.  Tbs  county  central  committee  of 
the  republican  Party  in  Harrison  County  in  Cepteofeer,  1922, 
nominated  one  £humard  eg  candidate  for  t»is  office  of  county 
treasurer  and  hie  nans  wee  placed  on  the  offielal  ballot  as 
sueh  candidate,  and  at  the  following  general  election  he  was 
elected  as  treasurer  of  the  oounty*  On  the  12th  day  of  August, 
1922,  the  r«  spondent  had  beer,  appointed  by  the  Governor  as 
Tressurer  of  Harrison  County,  -he  refused  to  yield  the  of floe 
to  reletcr,  hence  quo  warranto  war  brought,  ‘he  Court  at  page 
693  and  subsequent  pages  of  the  opinion  states  the  contentions 
of  the  pert lee  and  Its  conclusions  of  law  as  follows i 

"The  argument  Is  thet  'the  newt  general 
election, 1 as  contemplated  In  the  primary 
law,  naans  an  enaction  at  which  all  the 
machinery  of  slsetlon  shall  be  called  Into 
play,  including  the  prlaary  election  law. 

Since  the  tine  for  filing  by  a Candida to  at 
the  primary  expired  June  first,  1922,  and 
the  election  took  place  August  first,  and 
sine#  Joseph  3.  McClure  died  ugust  third, 
there  wea  no  possibility  of  e candidate  for 
the  office  of  Treasurer  to  be  nominated  at 
the  prlaary.  A part  of  the  general  process 
by  which  e candidate  is  elected  to  office 
being  inoperative,  because  the  time  in  which 
a candidate  way  avail  himself  of  it  having 
expired,  there  eould  be  no  legal  election 
to  fill  the  une xpl red  term  at  the  November 
election,  1922. 


Hr<a«  William  ti*  'arm 
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J ns  83,  103’ 


The  rulings  of  this  court  have  been 
oontrary  to  the  position  of  respondent* 
Graves,  J.,  in  hie  opinion  In  the  ease 
Of  1‘tate  ex  rel*  W*  oach,  869  Wo*  600, 
stated  the  argu -ent  In  favor  of  respond- 
ent *e  position  slth  all  the  foree  and 
clearness  of  shloh  It  le  oapabls*  A 
majority  of  the  eourt,  howevr,  failed  to 
concur  on  that  proposition,  and  the  eaes 
van  decided  upon  a other  point  In  V loh 
the  Majority  concurred* 

It  Is  further  contended  that  under  the 
tense  of  the  statutes  quoted  s political 
con  flit  tee  oould  fill  only  a vacancy  on  the 
tleket  nominated!  that  veoanolee  referred 
to  do  not  mean  vacancies  in  an  office*  Of 
course  s polltleel  aomnlttee  can  fill  only 
a vacancy  occurring  on  the  ticket  nominated. 
But  there  le  no  reason  for  saying  that  such 
a vacancy  oould  occur  only  by  the  death, 
rea Ignat 1 on  or  removal  of  a candidate  noei- 
nated*  faction  4786  provldea  for  the  elec- 
tion of  someone  to  fill  an  unaxnlred  tern 
where  the  vacancy  In  the  office  occurs  before 
a general  election*  By  the  force  of  thet 
statute  a vacancy  in  an  off loe,  occurring 
after  e primary  election,  creates  on  the 
nominated  ticket  e vacancy  which  did  not 
exist  prior  t > the  occurrence  of  the  vaoanoy 
In  the  offloe,  e vacancy  which  faction  4838, 
Bevlsed  tatutea  1919,  authorised  the  polit- 
ical committee  to  fill* 

In  the  ceae  of  ftete  ex  rel*  v.  octet ter, 

137  So*  636,  where  It  was  oontanded  that  a 
vaoanoy  meant  a vacancy  In  the  nomination  and 
not  a vacancy  in  the  offloe,  this  court  amid, 
1*  e*  644-646,  that  where  by  reason  of  death 
a vacancy  occur e In  an  offloe  shortly  before 
the  general  election  at  which  someone  to  fill 
the  offles  for  the  unexplred  term  should  be 
chosen,  'end  no  one  has  been  nominated  to 
said  offles,  Ultra  Is  a vaoanoy  In  the  nomi- 
nations within  the  meaning  of  the  election 
law,*  and  that  such  vacancy  might  be  supplied 
at  any  time  prior  to  *he  elect 'on  by  e nomi- 
nation authenticated  In  the  mode  pointed  out 
by  the  ballot  law* 


Juno  S*S|  1033* 


ion*  Wlliiem  a*  .'-•rjp  -8- 


In  State  ox  rel,  v*  sort John*  843  *o.  1*  o* 
48*  this  court*  la  considering  root Ion  4B38* 
Revised  ! tatutee  1019*  Midi  *Thlc  section 
le  broad  enough  to  permit  the  party  committee 
of  such  party  to  fill  any  and  all  vacaneler 
upon  their  party  ticket** 

These  direct  rulln  s by  this  court*  and  the 
attitude  of  the  majority  in  the  Roach  Case* 
wakes  clear  the  accepted  doo trine  that  a 
party  ooiaaltteo  hae  authority  to  fill  any 
vacancy  which  hapnene  to  ba  upon  tha  nomine  t- 
ad  ticket*  no  matter  how  or  whan  that  vacancy 
occurs*  whether  by  the  death  or  resignation 
of  someone  nominated*  or  by  tha  failure  or 
Inability  of  the  electors  st  the  primary  to 
make  a nomination** 


Along  the  s*me  line*  the  case  of  tleney  v.  Jordan*  176 
?*  408*  constrain;  tha  California  primary  law*  at  pa.;e  406 
of  tha  opinion  said* 

•it  la  clear  that  tha  term  'vacancy**  as 
uaed  In  this  section*  refers  to  any  cess 
where*  from  an.  cause,  there  la  no 
nominee  of  tKa  party  for  an  of  floe*" 


Also*  In  State  v*  Akin*  79  B*  w#  805*  the  Supreme  Court 
of  Tennessee  at  page  806  hald* 

"Not  only*  under  this  construction*  are 
the  justices  of  the  peso#  for  fow  districts 
left  unaf footed*  but  the  plaees  of  ths 
JuatiCLs  for  the  other  five  civil  districts 
oar  ba  filled  by  an  election  held  after  10 
day's  notice  given  by  tha  proper  authorities* 
for*  notwithstanding  these  five  arc  nn 
districts*  yat  tha  plscaa  to  be  filled  In 
them  arc  'vacancies'  within  our  statutes •* 


.Sections  10841  and  10848  In  our  opinion*  refer  only  to 
nominations  am  da  by  newly  created  or  formed  political  parties 
and  not  to  nominations  made  by  then  existing  political  organi- 
sations* such  as  the  Democratic  or  Republican  Parties,  we 
think  this  position  is  sustained*  not  only  by  the  context  of 


,on,  bill lew  H,  fapp 
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th©  Mfit'ons  referred  to,  but  by  the  on  sea  of, 

state  ox  r#l  • v,  Kortjohn,  246  <to,  34: 

State  ©x  rol.  v.  Seibel,  295  o.  607,  246  8.  W,  288; 
2C  C,  J.  p.  100  roe.  104  p.  127  a«.  146. 


l e are  of  the  opinion  that  a vacancy  ox iota  In  the 
office  of  sheriff  of  Boone  bounty  os  to  all  existing  political 
parties  and  that  a vacancy  exists  as  to  candidates  for 
nomination*  In  all  existing  political  part lag  to  ba  voted  for 
at  the  special  election  to  be  held  July  14th,  1933, 

wa  are  further  of  the  opinio  that  the  vacancy  aa  to 
such  candidates  to  be  voted  on  at  the  special  election  can 
only  ba  eupplled  or  filled  by  either  the  central  ooultiM 
or  convention  of  each  of  the  existing  political  parties  in 
8>on#  County,  or  candidates  of  petitioning  .groups, 

vre  are  further  of  the  opinion  that  it  le  within  the 
discretion  of  the  respective  central  committees  ae  t w. ether 
such  vacancies  will  be  filled  by  such  committee  or  by  party 
convention.  If  the  noeinatlons  are  to  be  wade  by  convention 
the  respective  central  eowilttees  should  promulgate  rules  as 
to  the  tine  and  manner  of  holding  such  convention  and  si  to 
hoe  and  ebon  the  same  shall  be  composed,  organised  and  its 
business  disposed  of, 

Beene  v.  Naples,  1;17  £,  w,  191,  193( 

20  C,  J.  137. 

After  such  nominations  are  made,  the  names  of  the  selected 
candidates  should  be  duly  oertlfled  to  the  eounty  olerk  and 
the  s pedal  election  held  according  to  the  general  election 
law  of  the  State  of  Vlaeo  .rl. 

State  ex  rel,  v,  Patterson,  207  to.  129, 


Yours  very  truly. 


0IUHt*T  IAMB 

Assistant  attorney- General, 


APPBOVFDl 


m mrrmm — 

Attorney*  snore 1. 


OLlKO 


BANKING  AND  BA ‘.'KING: 


Delinquent  taxes  are  a preferred  claim 
against  the  asreta  of  a closed  hank. 


me  26,  1235, 


FI  J,E  D 


lion,  Henry  C.  . alvetor 
Bros  ecu  ting  Attorney 
ettl*  County 
Seda lie , ;i3;o  fl 


ear  ?r.  Salve ter: 

Your  letter  of  June  XSth  with  request  for  or  opinion 
received,  which  letter  is  as  follows t 


"1  would  appreciate  an  opinion  from  your 
department  as  to  wi rether  or  not  a polit- 
ical Pub-divlSlon  of  the  State  (in  this 
Instance  ‘‘ettls  County)  can  establish  a 
preferred  claim  against  a defunct  National 
oank  for  delinquent  taxes  due  the  co  ntj 
from  the  bank,  which  taxes  are  a seer red 
on  the  * took  of  the  bank. 

In  years  past  taxes  were  assessed  against 
the  stock  and  the  banks  In  this  county 
have  paid  this  mee: soent.  Fine©  the 
failure  of  these  National  Hanks,  this 
stock  assessment  has  not  been  paid.  They 
have  paid  their  real  estate  tax,  but  the 
taxes  against  their  stock  Is  unpaid,  and 
we  desire  to  know  If  in  you*1  opinion  we 
can  establish  a preferred  claim.*1 


In  approaching  this  subject  it  will  be  necessary  to 
exa  ine  the  statutes  to  d Iscover  the  method  oi  assessing 
National  Banks  in  Missouri,  which  i.*  found  in  .section  9766 
R.  S.  D®  . as  amended  by  Acts  of  1931,  at  page  367,  and 
Sections  976ba,  0766  and  9767,  fi.  8.  1920,  which  sections  are 


Hon.  jenry  C*  Sal veter 
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June  B6,  193S 


•8  fOllOWS I 


"£•«.  9766,  ftSfc  i i WGVWim  kW 

6U8INB8S  OOKPAHZKS  AKXj  STOCK  IN  GOTKT 
C OF  PON  AT  IONS. —The  property  Of  'iimnufaot'  r- 
lir;  comranlrtB  and  other  corporutlona  named 
in  srtlcle  7,  chapter  3E,  insurance  corn- 
pan  as  organised  undo:*  the  laws  of  this  state 
and  all  other  corporations,  the  taxation  of 
which  is  not  otherwise  provided  for  by  law. 
shall  be  assessed  and  taxed  as  such  oovpaal«s 
or  corporations  in  their  corporate  names* 

Persons  owning  shares  of  stoca  in  banks , or 
in  joint  ate eh  institutions  or  arsooiationa 
doin^  a banking  business,  shall  not  be  re* 
quired  to  deliver  to  the  assessor  a list 
thereof,  but  the  president  or  other  chief 
officer  of  aueh  cor  oration,  institution  or 
association  shall,  under  oath,  deliver  to 
the  eesosuor  s list  of  all  shares  of  stock 
held  therein,  anu  the  f~ee  value  thereof, 
the  value  of  all  real  estate,  if  any,  repre- 
sented b.  such  shares  of  stock,  together  with 
all  r nerved  f mdv,  undivided  profits,  prem- 
iums or  earnings  and  all  other  values  belong- 
in  to  such  corporation,  co.vpuny,  institution 
or  association;  and  such  shares,  reserved  funds, 
undivided  profits,  premiums  or  earnings  and  all 
other  values  so  listed  to  tre  assersor  shall  be 
valued  and  assessed  as  other  property  at  their 
true  value  in  money,  less  the  value  of  real 
estate,  if  any,  represented  by  euoh  shores  of 
stock,  leer,  also,  the  value  of  stoek  in  other 
corporations  held  by  ouch  bank  or  Joint  etock 
institution  or  association  doing  a banking  bus- 
iness: Provided,  however,  that  no  deduction 
shall  be  allowed  on  acoount  of  stock  in  any  one 
manufacturing  or  buriness  colony  in  excess  of 
forty  per  cent « of  the  capital,  strplus  tutfl 
undivided  profits  of  such  bank  or  joint  stock 
lnrtltutlor  or  association  doing  a banking 
bus  inn  re.  **rivr.te  bankers,  brokers,  money 
brokers  and  exch  nge  dealers  shall  make  like 
returns  and  be  ar reread  and  taxed  thereon  in 
like  manner  an  hereinbefore  provided:  Provided, 
however,  that  the  lloense  hereafter  required 
to  be  paid  by  any  such  bankers,  brokers  and 
dealers  in  addition  to  euoh  taxes  shell  not  ex- 
ceed one  hundred  dollars  per  annum*  It  le  here- 
by made  the  duty  of  the  oountv.  clerk  to  include 
in  hie  abstract  of  the  assessor's  books  required 
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to  be  sent  to  the  i ti te  auditor , valuation 
of  all  property  see'  seed  under  this  section 
under  the  head  of  ,coroorate  companies, * und, 
in  addition  thereto,  he  shall  make  out  from 
the  lists  delivered  to  the  assescor  as  above 
provided,  and  send  the  seme  to  the  state 
auditor  to  be  laid  before  the  st'.te  board  of 
equalisation,  o or  before  the  twentieth  day 
of  February,  in  e ch  year,  an  abstract  of  the 
assessment  of  all  corporations  or  perrons 
doing  a banking  business  In  hlr  county,  snow- 
ing the  name  of  each  bank,  the  rruaber  of 
shares  of  a too'  and  their  face  value,  the 
amount  of  reserve  funds,  undivided  profits, 
premiums  or  earnings,  ard  all  other  values, 
together  with  the  assessed  value  thereof, 
also  the  value  of  the  reel  estate  deducted  as 
above  provided,  and  tbt  as se teed  value  of  tush 
real  o state  #r  shown  by  the  reel  estate  book.* 


".see.  d76fta.  PTff£CU>XM  SKCTIuH  SOU  ffitHOD 
TAX1K3  NAT  I /PA 1 iA»FK%— That  t he  tax  provided 
In  section  9765,  . F,  1929,  is  hereby  declared 

to  be  the  sole  method  of  taxing  national  bank- 
ing associations,  their  Incase,  sharer  therein 
and  dividends  fro  such  shares •" 


"See.  9766.  SnCB  TAX'tCS,  HOT  PAID  AJJD  RBCOTET  b.-- 

The  taxus  &si>es?ed  on  sharer  of  stock  embraced 
in  euch  list  shalt  be  paid  by  the  corporations, 
respectively,  and  they  may  recover  from  the 
o* Tiers  of  such  shares  the  amount  po  naid  by  thea, 
or  deduct  the  seme  from  the  dividends  accruing  on 
such  shares;  nd  the  amount  so  mid  shall  be  a 
lien  on  such  shares,  resoootively,  and  shall  be 
paid  before  a transfer  thereof  can  be  made." 


"see.  9767.  PFNAbTY  ON  dlKF  JFICKF  ->F  f’ORPOPA- 
TI  W.— If  the  president  or  other  ohlef  officer,  of  any 
such  corporation  fail  to  oomnly  with  the  >ro vis lone 
of  this  article,  ht  shell  forfeit  to  the  state  the 
sum  of  one  thousand  dollars,  to  be  recovered  by 
Indictment  in  any  court  of  competent  Jurisdiction." 


Hon*  ienry  C.  alvet 


Juno  86,  1036 


It  will  be  seen  by  Section  9766,  ropra,  as  Amended  by 
Acts  of  1931,  at  page  367,  that  « different  method  is  used  to 
assess  banks  then  the  property  of  ermfacturiJt,  companies  and 
other  corporations  named  In  ^rt*  VII,  Chap*  38,  R.  S*  1989,  as 
the  asses  man t of  the  banka  Is  against  the  shares  of  stock  and 
not  against  the  corporation  ex  solldum. 

It  la  unnecessary  In  this  opinion  to  go  extensively  into 
the  method  used  In  assessing  Rational  anks  In  this  State,  but 
ve  will  go  to  the  root  of  your  inquiry,  that  Is,  may  a preferred 
claim  be  established  against  a defunct  Rational  Bank  for  delin- 
quent taxes  due  the  state  and  county  fron  said  bank,  "e  are 
assuming  that  the  assessment  was  made  prior  to  the  closing  of 
the  bank* 

Under  Section  9766a,  supra.  Section  9736,  supra.  Is 
made  the  sole  method  of  taxing  Rational  banking  Associations 
etc*,  and  so  far  as  the  question  involved  In  your  query  is  con- 
cerned the  same  procedure  as  to  assessment  la  used  in  nseeeaing 
Rational  Banks  as  In  assessing  State  Hanks. 

In  the  case  of  ireelpy  v*  The  Provident  Savings  Bank 
•t  al.,  Saxton,  Collector,  98  ’to.  468,  quoting  from  the  syllabus. 
It  was  held  that, 

"The  state  has  a right  paramount  to  other 
creditors  to  be  paid  taxes  due  It  from 
assets  In  the  hands  of  a receiver,  and  the 
court  should  see  that  such  taxes  are  paid 
before  distribution  to  other  creditors, 
although  the  demand  was  not  presented  by 
the  collector  within  the  time  prescribed 
by  the  court  for  the  presentation  of  olalas*” 


The  e:  ee  of  ' t»te  ex  rel*  Donnell,  Collector  etc*,  v* 
A People 4 ank  of  reSoto,  863  S*  V*  S06,  which  was, 

"A  suit,  at  the  relation  of  the  collector 
of  the  revenue  of  Jefferson  County,  against 
the  People's  Bank  of  DeSoto,  in  charge  at 
the  time,  of  a special  deputy  bank  commis- 
sioner, appointed  under  the  statute,  to 
asaiat  In  the  liquidation  of  the  business 
of  the  bank.  It  being  Insolvent.  The 
action  Is  based  on  s claim  for  unpaid  back 
taxes  alleged  to  be  due  the  county  for  the 
year  1980,  in  the  sum  of  Two  Thousand  Pour 
Hundred  Twenty-three  Dollars  and  sixty- six 
cents,  including  Interact  and  the  collector's 
commission*” 


tion.  .ienry  C.  Sal veter 


June  £6,  1935* 


In  this  ease  the  Judgment  went  for  the  collector  end  defendant 
bank  appealed  and  Judg:nant  of  the  lower  eourt  was  affirmed# 

It  was  eleo  held  In  this  ease  that  the  delinquent  taxer  had 
priority  ov  r other  claims  against  the  bank* 

The  more  recent  care  of  State  ex  rel*  yatt,  Collector 
of  Revenue  of  Mississippi  County  v.  S*  L*  Cantley,  State  '1  mince 
Commissioner  In  charge  of  the  ”000108  Exchange  Bank  of  Charleston 
325  Mo*  1.  c.  74,  26  S*  W*  1.  o*  979,  which  was  a cult  for  taxes 
In  the  circuit  court  of  Mississippi  County*  Prom  a Judgment  In 
favor  of  plaintiff  In  th«  sun  of  Two  thousand  three  hundred 
ninety-five  Dollars  and  eighteen  cents,  and  a order  making  said 
Judgment  e preferred  claim,  defendant  appealed*  The  court  said, 

"in  view  of  the  forego In  decisions  of 
this  court  and  particularly  the  case  of  Ttatc 
ex  rcl*  Donnell  v.  People* c rank  of  Da So to, 
supra,  we  are  constrained  to  hold  that  the 
aeS'  S ament  and  tax  hill  In  ^hl*  c ae  were 
not  wold  and  that  the  contention  of  appellant 
to  the  contrary  must  ba  overruled* 

This  brine  us  to  the  final  contention  of 
appellant  which  la,  *that  the  ass as ament 
and  payment  of  thle  personal  tax  by  the 
corporation  Itself  la  e mere  matter  of  con- 
venience, the  banking  corporation  serving  es 
the  agent  of  the  stockholders,  which  agency 
ceased  when  the  banking  corporation  closed 
Its  doors  and  discontinued  the  barking 
business,  said  corporation  not  being  respons- 
ible for  any  taxes  falling  due  after  the  date 
of  the  closing  of  sueh  Institution* * 

Whether  or  not,  as  between  the  bank  and  Its 
shareholders,  the  b*nk  la  their  mere  agent  for 
the  payment  of  their  tax*e,  the  statute  In 
plain  terms  makes  the  bank  directly  respons- 
ible for  the  payment  of  the  taxes  assessed 
against  the  Shareholders*  The  duty  of  the 
bank  to  pay  the  t«x.  If  it  has  assata  with 
whleh  to  pay  It,  is  a personal  liability  of 
the  bank  to  the  tax  collector*  (tate  ex 
rel.  Bay  v.  Cltisena  Stats  Bank,  supra, 
pages  88  to  71*)  It  affirmatively  appears 
from  the  agreed  etatement  of  facts  that  the 
Peoples  Bark  of  Charleston  had  a iole  araets 
to  pay  the  tax«e  ana  that  said  araets  were 
transferred  to  the  Peoples  Exchange  bank 
In  consideration  of  the  agreement  of  the 
latter  bank  to  arsume  the  liabilities  of  the 
former  bank*  ndsr  the  facts  In  this  case 
tha  Peoples  Kxchange  Bank  mist  ba  held  liable 
for  the  payment  of  the  taxes  assessed  against 
the  shareholders  of  the  Peoples  Bank* 


Hon,  snry  C,  Salvator 


June  £6,  1938: 


(State  ex  rel,  Bay  v.  Citizens  State 
Bank,  supra.) 

The  re as .ns  for  the  existence  of  the  statute 
requiring  a failed  or  closed  bank  to  pay  the 
tax  assessed  against  its  ehareh  lders  out  ef 
Its  assets  in  the  hands  of  Its  liquidating 
officer  or  of  the  successor  bank,  which  takes 
over  its  assets  and  assumes  its  liabilities, 
are,  to  say  the  least,  just  as  controlling  as 
they  are  Aero  the  bank  la  a live  and  going 
concern  when  the  aseeesaent  against  its  share- 
holders Is  made* 

Assuming,  as  appellant  contends,  that  the 
collector  may  oroceed  against  the  individual 
shareholder,  if  be  can  reneh  him,  e*d  may 
collect  from  him  directly  the  tax  on  hie 
shares  sseessed  against  him.  It  does  not  at 
all  follow  that  the  collector  may  not  assart 
hie  claim  against  the  assets  of  the  bank  made 
liable  for  the  tax  In  the  first  Instance  and 
collect  the  tax  from  any  person,  corporation 
or  officer  In  possession  of  such  assets  and 
standing  in  the  shoes  of  the  bank  whose  share- 
holders wers  caressed*” 


Re  think  the  above  eases  are  controlling  and  aettla  the 
question  asked  in  your  letter,  and  it  la,  therefore,  the  opinion 
of  this  office  that  a preferred  claim  for  delinquent  taxee  against 
the  bank  may  be  established  against  a bank  in  liquidation  share 
the  assessment  was  made  prior  to  the  sloping  of  said  bank* 


Tours  very  truly. 


CQVBLL  R.  HFWITT 
Assistant  Attorney -General* 


APPROVED* 

— m vszfmmi — 

Attorney- General * 


CRHiEO 


0UUTTY  JUIXiSd!  Law*  1933,  re  population  determining  salaries. 

Does  not  effeot  present  judges  holding  office. 


July  15,1933 


filed" 


jion.  ienry  0.  dal Te  ter 
Pro  ecutlng  Attorney 
Pettis  County 

3<  dal  la,  Missouri 


)e  r Mr.  calve tori 

This  is  to  acknowledge  your  letter  of  .Tunc  13,  1933, 
vnloh  la  as  followoi 

•There  la  much  rumor  prevalent  these  days  con- 
cerning the  s lary  of  the  Ju  gea  of  our  county 
C urt.  Settle  County  has  an  actual  census 
jjooui  tlon  of  between  34,000  and  3:,000. 

At  thu  last  November,  J.932,  election  there 
were  over  15,000  votes  cist  for  ^uny  of  the 
major  offices.  Under  cc.  11808  of  rt.  o. 

19  9,  this  p . aces  rettls  County  at  a population 
of  over  75,000  Inhabitants  (this  being  what 
Is  O' . xjujl y oalxed  the  multiplication  ia*  t:iod 
of  a'lOertalning  the  population).  Under  Geo. 

:;093  of  the  laws  of  1931,  page  190,  Oo unties 
hi  lv!  ng  a ; jo  pul  tlon  of  75,000  inhaolr.ants  and 
loss  than  93 ,000  liumbi  touts,  the  County 
judges  receive  jo  .mu  l salary  of  *3,5  0.00. 
on  thl  ■ basis,  Petti s C unty  having  a popu- 
lation of  ov  r 75,000  inhabitants  an  isos 
tu  n 90,00  Inhabit  uits,  our  county  judges 
have  been  drawing  an  annum!  salary  of 
, ijOO.OO,  as  they  are  now  doing. 

our  representative.  /*:,  ?.  Oou  .y,  has  made 
stiver  a ub  ic  t'ufes  th  t the  Judges  of  the 
County  Court  In  Pettis  County  were  entitled  to 
on_y  db.OO  per  day,  by  ra  son  of  th  bill 
which  .aased  the  .eglslature  t the  1933 
session,  relating  to  th  salary  of  County 
Judge  j.  I have  not  as  yet  received  a co  y of 
th  t Mil,  hut  1 sm  Informed  thnt  It  places 
the  con  ns  tlon  of  county  Ju^r  s at  'i&.OO 
per  day,  nd-  expressly  provides  th  t the 
r ethod  of  ascertaining  population  ah  11  be 


Hou..  Henry  C.  1 voter 


3- 


July  15,1933 


determined  solely  and  oiuy  by  the  last 
decennial  census  of  the  United  states. 

Judge  Oou-y' u public  utter  no  a are  th  t 
tills  bill  relating  to  thu  a lary  of  County 
Judges  passeu  at  tile  last  session  of  legis- 
lature becomes  effective  90  day:  >ftcr  the 
adjournittuit  of  the  legl  si  ature,  and  from 
tint  date  on  the  County  Judges  In  bet  tie 
County  will  bo  ntitled  to  only  *5.00  pm 
day.  Jootlon  33  under  Article  6 of  the 
Constitution  of  Missouri  provides,  "The 
judges  of  the  sup-one,  appellate  and  Circuit 
Courts,  find  sIj.  of  the  otaer  courts  of 
record  receiving  *.  salary',  ah  11,  at 
stated  tlHrts,  receive  such  o dispensation  for 
their  services  as  his  >,r  ay  be  prescribed 
by  aw;  but  It  shal . not  be  lucre  sod  or 
diminished  during  the  p rlod  for  which  they 
w .re  elected.  " 


1 hove  no  per  . .nax  Interest  In  this  matter 
whatever  other  than  to  follow  th  law,  and 
to  advise  our  County  Court  as  to  what  1 
understand  the  law  to  be.  It  appe  ra  to  me 
that  Section  33,  Art.  3,  of  the  Constitution 
of  Ho.  expressly  provides  th  t th<>  salary 
of  fill  judges  of  court  a of  record  shall  not 
be  lucre  aed  or  diminished  during  the  oeriod 
for  'fiiloh  they  were  elected.  That  being 
true,  It  appears  to  rae  that  the  judges  of 
the  County  Court  in  Pettis  County  are  entitled 
under  the  law  ti  continue  t;  receive  ’.heir 
Siuiuiil  salary  of  3,500.  0 p*  r yen*.  It 
furth'  r would  appe  r to  mo  th  t It  la  uncon- 
stitutional for  the  leg!  si  at  re  to  design 
some  oth.r  scheme  of  determining  the  basis 
of  compensation,  if  the  oth«-r  method  devised 
by  the  legislature  In  reality  affects  the 
existing  salary  of  the  oouuty  judges. 

I would  Indeed  appreciate  your  Interpretation 
of  th--  situation,  '-si  have  advised  the 
county  judges  9 to  my  interpretation  of  the 
law,  but  I h ve  also  Inforiaed  th<  is  th  t I 
would  secure  your  o in* on  In  addition  to  my 
own. " 


Hon.  Henry  C.  halveter 


3- 


July  15,1933 


dec  t ion  3073  H.  3.  Uo.  1939,  provides  In  p>  Tt  aS  follows: 

"At  the  general  election  In  the  yer 
eighteen  hundred  and  eighty,  nd  v ry 
two  ye  x m there  ft  or,  the  qu  '.’.If  led 
voters  of  eaoh  of  said  districts  shall 
eleot  a oouuty  court  Judge,*  * • • • 
and  every  four  ysara  there  fter,  the 
presiding  ju  ge  of  Bald  court  shall  be 
sleeted*’  • * 


The  1933  -legislature  amended  section  '3092  haws  Me*  1931, 
p.190,  and  enacted  & new  section  In  lieu  thereof.  This  nee  section 
only  oi tanged  the  annual  salary  of  Judges  of  the  eounty  court  In 
counties  of  three  hundred  thousand  Inhabitants  or  more  from  six 
thousand  doli-rs  to  four  thousand  dol  urs  and  added  this  prevision: 

"And  no  mileage  shall  be  paid  for  any 
special  or  adjjurned  term. * 

This  law  was  a proved  M:*y  1,  1933,  and  becomes  effective  July  34, 

1933. 


The  law  as  amended  In  1933  la  the  sane  In  reg  ard  to  the 
proposition  hers  envoi ved  as  of  1931  section,  doth  provide  In 
part  the  following: 

"In  oil  counties  of  this  sta  e now  or 
here  fter  h ving  seventy-five  thousand 
Inh  Jolt' aits  and  less  than  ninety  thous  nd 
inhabit  ants,  tile  Judges  of  the  county 
court  shall  receive  an  annual  salary  of 
twenty-five  huadred  dollars.*  * * 


And  fur  tiicr: 


•*  * * In  all  oountlee  of  this  state  now 
or  here aft  r having  loss  than  seventy- 
five  thous  nd  inhabitants,  the  judges  of 
the  oounty  o >urt  ahal  receive  for  their 

services  the  sura  of  five  dollare  per  day 
for  eaoh  day  necessarily  engaged  In 
holding  court.'  • * •* 


Hon*  Henry  0.  Ja -vet>~*r 


July  15,1933 


The  1933  ..eglslntuxe,  naws  Mo.  1933,  p.  3C9,  -3. so  en  cted 
tnla  provision: 

Ejection  1.  Amending  Ax  tide  5,  Chapter  9, 
by  adding  now  soot Ion. — That  Article  b. 

Chap  tor  . , He  vised  Statutes  of  llatoun*  1939, 
be  and  tho  a;uae  le  hereby  mounded  by  adding 
thereto  a new  section  t be  mu n ered  Jid 
known  as  1 action  3092A,  * which  -said  now 
section  shall  read  as  follows: 

dec.  3093a.  hast  decennial  oensua  to  determine 
popul  itlon.— That  the  number  of  Inhabitants  of 
any  oouiity  for  the  purpose  of  the  above  section 
3092  anal  be  ascertained  by  the  last  decennial 
census  of  the  Qnltsd  *t  tee.  * 

This  section  likewise  curries  no  smart  ency  clause  and  Is  affective 
after  July  34,  1933. 

It  tfl  1 be  noted  that  the  .mrjio^e  of  the  last  section  (2092a) 
changed  the  method  of  computing  the  population  for  salaries  of  county 
judges. 

lotion  11803  A.  8.  .to.  1939,  reads  as  follows: 

"For  the  purpose  of  determining  the  popul  tlon 
of  any  county  in  this  st&.-e,  as  a basis  for 
ascer  taint  ng  the  sail  ary  of  any  county  officer 
for  any  year,  or  the  amount  of  fees  he  may 
retain,  or  th.  a unt  he  ah  11  be  allowed  to 
pay  for  deputies  or  assist  nts,  the  highest 
number  of  votes  c at  at  the  last  previous 
.ensral  election,  whither  hereto  foe  or  here- 
f ter  hold  in  such  county,  for  any  office, 

;hall  be  multiplied  by  five,  and  the  result 
shal  be  consider*  d and  held  for  the  njrposs 
foresald  s the  true  population  of  suoh 
oounty. * 

You  will  note  th  t before  boot  ion  3093A  was  snooted  th  t the 
population  for  the  purpose  of  ascertaining  salaries  was  by  the 
ultlpllcatlon  method. 

Jeotlon  33,  Article  G,  p.  115,  of  the  Constitution  of 
1«  souzl  reads  as  follows! 


Hon.  Henry  C.  It  ter 


.Fu  y 15,1933 


*Tfae  ju  -gee  of  the  duprcue,  Appellate  uid 
Clroi  it  Court  ;,  and  of  all  oth  r court-  of 
record  r etiring  a salary,  shill,  at  stated 
tin  «,  receive  ouch  comp*:  as  ttm  for  their 
services  as  is  or  nay  he  prescribed  by 
lav;  but  it  shall  not  be  lucre-  sed  or 
diminished  during  the  period  for  yhloh  they 
were  e^  ct  d. " 

section  36  of  the  a:saa  Article  of  the  Constitution  ror.de 
as  follows: 


"In  each  c unty  th  re  shall  be  a county  curt , 
watch  shall  be  a court  of  : eoord,  and  'ball 
h'-ve  jurisdiction  to  tran?ret  all  county  nd 
such  other  business  as  may  be  prescribed  by 
law.  The  oour t ahal i consist  of  one  or 
more  judges,  not  exceeding  three,  of  whoa 
the  probate  Judge  rany  be  one,  as  may  be  ro- 
vid  d by  law.  *» 

Sieotlon  183b  H.  U.  Ho.  10  ,9,  provides  as  follows  1 

^Tbe  supreme  court  of  th  state  of  Missouri, 
the  courts  of  appeals,  the  circuit  courts, 
the  County  courts  nd  the  probate  courts 
in  this  state  shall  be  oourt  3 of  r ecord, 
and  shall  keep  ju  •%  nd  faithful  records 
of  th  ir  proceedings.  •* 

In  the  o -fle  of  Cunnlnghan  v.  Current  Hire  Railroad  C npony, 
185  ‘io.  370,  l.c.  377,  the  Court  in  its  opinion  heldi 

•*  * *Tr*e  Ooiftpons  tion  mentioned  in  the 
C destitution  &mjxa  o m jena  tion  p id  by 
the  ^ tntev  or  Some  subdivision  the  oof, 

In  the  way  of  n lucre  .Be  of  salary  or 
comp  n at  ion,  which  can  not  be  increased 
by  legislation  curing  th  p rlod  for 
which  the  Judge  is  elected,  but  'Joes  not 
won  th  t he  : ay  not  be  paid  for  extra 
services  and  expenses  incurred  in  the  per* 
formanoe  thereof,  even  out  of  the  3t  te 
trsasniry.*  * •* 


Hon.  Henry  c.  dal Veter 


,fuiy  IB ,1933 


*6“ 


The  aba*©  case  quotes  the  rule  s to  Increase  and  the 
constitution  uses  increase  ox  diminish,  and  we  axe  of  the 
conclusion  that  the  oontm,  that  Is,  diminishing  the  s alary 
is  likewise  prohibited  by  the  constitution. 

From  the  forego  in*;  it  is  our  opinion  that  actions  1C93 
and  3092  A,  hfiars  i^o.  1933,  pp.  304  and  309,  do  not  effect  county 
judges  until  the  torus  of  those  now  in  office  expire* 

It  Is  our  furth  r o > ini on  that  the  multiplication  method 
of  ascertaining  the  population  of  counties  for  the  resent 
county  judges  and  the  salaries  specified  in  haws.  J*o.  1931 
(3093)  will  be  the  coapen  i&tion  the  pr  scat  county  judges  shall 
receive  due  to  the  constitutional  provision  as  to  Increasing 
or  diminishing  the  salaries  or  comp  ila  tion  during  the  period 
f o r which  the  j udge s ore  el ec t ed. 


Tours  wry  tru  y, 


JAMK8  ho  *aouT»», 
Assistant  Attorney  general. 


AJPPHOTSSI 


- ktoto,) 

Attorney  General. 


j m;mm 


DEPARTMENT  0?  PENAL  INSTITUTIONS: 

1/ 


Eight  to  re-number 
convict  on  re- sentence 


July  17,  1933 


/ 


( 


department  of  Pen&l  Institutions 
Jefferson  City,  Missouri 


i-  / 7 


Jentlemon: 


This  office  acknowledges  receipt  of  your  letter  dated 
July  15,  1933,  as  follows: 

"In  Re:  Hoss  Gregory,  41G50* 

Tills  man  vac  convicted  in  Stoddard  County 
by  a Jury  In  Circuit  Coi-xrt  and  his  sentence 
fixed  at  12  years  In  tho  penitentiary*  On 
September  14,  1932,  the  Court  In  vacation, 
as  this  office  Is  Informed,  upon  notion, 
reduced  the  sentence  from  12  to  8 years, 
and  In  compliance  with  this  order  the  pris- 
oner was  brought  to  the  penitentiary  to 
serve  a term  of  8 y are  beglnnin  September 
14,  1932*  lie  was  accepted  by  the  Warden  and 
entered  upon  his  service  us  Is  evidenced  by 
the  sentence  and  Jud  n»nt  submitted  herewith. 

Later  on  It  was  determined  imt  the  action 
of  the  Court  was  Illegal  and  tho  prisoner  was 
taken  out  of  the  penitentiary  on  a writ  of 
liabeas  corpus.  Issued  by  the  Circuit  Court 
of  Stoddard  County,  direct In  the  warden  of 
the  penitentiary  to  deliver  the  prisoner 
Into  the  said  court  July  7,  1933*  'this 
writ  was  complied  with* 

un  J ly  12,  1933,  tills  boss  Gregory  was 
returned  to  the  penitentiary  by  the  Sheriff 
of  2’foddard  County,  to  servo  a sentence  of 
10  years  from  September  10*1932.  The 
sentence  of  the  Court  was  based  upon  Cause 
No*  10143,  which  Is  the  sa «e  cause  *hat  the 
first  sen tone i was  based  u >on« 


Department  of  P nel  Institutions 


2- 


July  17,  1933 


•'.iiat  this  office  would  like  to  know  is 
whether  the  prisoner  should  be  re— entered 
under  his  orilnal  number  end  the  records 
ci  ranged  to  conform  with  the  order  of  the 
Court,  mode  July  8,  1933  and  fixln  his 
sentence  at  10  years  instead  of  6 years, 
or  Thethor  the  prisoner  should  be  entered 
under  a new  number  and  a new  record  'ade 
to  con  orm  to  the  order  of  July  6,  1933, 
it  not  being  possible  to  carry  the  prisoner 
under  two  different  sentences  and  two 
different  numbers. 

A written  opinion  from  your  office  at  as 
early  a date  as  Is  convenient,  will  be 
appreciated.” 

oy  faction  8358  Revised  Statutes  Missouri  1929,  the  me  'bars 
of  your  ;.oard,  subject  to  law,  have  the  exclusive  government,  reg- 
ulation and  control  of  the  llsaourl  State  Penitentiary  and  you  may 
make  and  enforce  such  rules  and  regulations  as  jou  from  time  to  time 
deem  necessary  and  proper  in  the  mbn&;;emont  of  the  penitentiary  and 
the  persons  now  or  hereafter  legally  committed  therein,  which  would 
include  the  method  or  form  in  which  your  records  are  kept,  so  that 
the  purposes  of  the  law  may  be  effectually  carried  out. 

He  tbink  It  is  your  duty  to  accept  the  jud  mont  and  direction 
of  the  Circuit  Court  referred  to  in  your  letter  as  a valid  judgment. 
Older  and  direction  until  the  same  is  reversed  or  otherwise  set  aside. 

You  undoubtedly  have  the  right  to  make  such  entries  on  your 
records  or  to  change,  alter  or  add  to  the  same  so  as  to  make  them 
speak  the  facts.  As  a practical  matter,  and  about  wi  tch  you  have  a 
right  to  use  your  ,jud  -raent,  we  would  suggest  that  your  record  of  the 
first  entrance  and  acceptance  of  Gregory  be  amended  by  adding  to 
same  so  as  to  show  his  subsequent  re-sentence  and  change  in  term  of 
sentence,  and  the  first  record  could  recite  that  the  number  appearing 
on  that  record  is  hereby  canceled  arid  that  he  is  '.Ivon  a new  number 
whatever  It  is  and  state  wliere  the  se  "e  may  be  found  on  your  records, 
lou  could  then  give  uregory  another  sheet  of  your  records  with  new 
number  aid  recite  the  same  facts  as  we  have  suggested  be  recited  on 
the  old  record,  then  you  will  have  a complete  record  of  the  chain  of 
events  and  all  self-explanatory.  ..he  law  Ives  you  the  power  and 
authority  to  use  your  judgment  in  such  dots  lie  as  you  present  and 
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your  only  duty  Is  to  keep  your  records  in  such  a way  as  Is 
complete  and  most  easily  understood. 

I am  returning  you  your  Inclosures  herewith. 


Very  truly  yours. 


iUjUiERS’  tAiid 

Assistant  Attorney  General, 


APPROVED* 


Attorney  General. 


GL:  EC 


Inclocuros 


PENAL  INSTITUTIONS: 


Sentence  required  to  be  served 
after  return  of  subject  from 
Insane  hospital. 


1/ 


August  5,  1933 


\ 


Honorable  J * k*  Sanders 
•erderi  aissouri  State  Penitentiary 
Jefferson  City,  desouri 


filed! 

p?  i 


Dear  dr*  i anders : 

Tills  Department  acknowledges  receipt  of  your 
letter  dated  A waist  3,  1933,  as  follows: 

”1  beg  to  submit  the  follow  lag  facts 
and  ask  for  your  opinion  of  the  proper 
course  for  me  to  pursues 

Charles  Pill lams.  No*  23074,  plead 
guilty  to  the  crime  of  lifind  Larceny 
before  the  Circuit  Court  of  Randolph 
County  at  the  Juno  term,  1920*  He 
was  sentenced  to  servo  three  (3) 
years  in  this  penitentiary  from 
September  15,  1920,  and  was  received 
here  September  16,  1920. 

On  November  10,  1920,  Williams  was 
transferred  fey  ;ov,  -ardner  to  State 
Hospital  No.  1,  at  bul ton*  iron 
this  latter  institution,  ho  escaped 
on  December  10,  1920* 

ithout  knowledge  of  the  authorities 
of  the  penitentiary  he  was  captured 
and  returned  to  Fulton  and  subsequently 
disciiarged  from  the  Hospital  there 
on.  august  31,  1921. 

This  same  party,  under  the  name  of 
iDave  Gentry,  No.  34339,  was  again 
received  at  the  penitentiary  eceriber 
30,  1928,  from  Jasper  County,  whore 
ho  liad  plead  gull  Ly  to  the  crime  of 
durglary  and  uurceny  at  tlie  Hovemt-or, 

1928,  term  of  the  Jasper  County 
Circuit  Court.  lie  was  sentenced  to 
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aerve  eight  C B)  years,  four  (4) 
years  on  each  count,  to  be  served 
consecutively* 

The  doctisent  order  In  the  tarden 
of  the  penitentiary  to  deliver  Charles 
Williams  to  the  hospital  at  Fulton 
plainly  states  that  if,  or  when, 

Williams  la  again  sane  the  Superin- 
tendent of  the  nospltal  shall  notify 
the  ardon  of  tho  Penitentiary. 

This  way  not  done,  All Items  being  dis- 
charged from  the  asylum  directly  and 
not  returned  to  the  penitentiary  to 
complete  his  sentence. 

Ills  sentence  should,  1 believe,  be 
completed.  It  is  usual  in  such 
cases  for  the  subject  to  be  trans- 
ferred from  asylums  back  to  this 
institution  by  the  uovernor.  Com- 
plications which  have  arisen  due  to 
the  Irregular  manner  of  Williams 1 s 
release  from  the  Hospital  raise  a 
question  of  how  best  to  arrange  to 
hold  aim,  legally,  to  serve  out 
his  time  hero." 

Touching  on  the  matter  In  liand  Section  8659 
Kevised  Statutes  of  Missouri  1929,  provides  as  follows* 

nIf  any  person,  alter  being 
convicted  of  any  crime  or  mis- 
demeanor,  and  before  the 
execution.  In  wftolo  or  in  part, 
of  the  sentence  of  the  court, 
becomes  insane,  it  shall  be  the 
duty  of  tho  governor  of  the  state 
to  inquire  into  the  facts;  and  he 
may  pardon  such  lunatic,  or  commute 
or  suspend,  for  the  time  being,  the 
execution  in  such  manner  and  for 
Buch  period  as  he  may  think  proper, 
and  may,  by  his  warrant  to  the 
sheriff  of  the  proper  county  or 
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warden  of  the  state  penitentiary# 
order  such  lunatic  to  he  conveyed 
to  a state  hospital  and  there  kept 
until  restored  to  reason.  If  the 
sentence  of  such  lunatic  Is  suspen- 
ded by  the  overnor,  the  sentence 
of  the  court  shall  be  executed  upon 
him  after  such  period  of  suspension 
has  expired,  unless  otherwise 
directed  by  the  •governor*" 

Section  8660  provides  ■ iiat  whan  a convict 
har  served  two-thirds  of  the  sentence  of  the  court  and  becomes 
insane  and  Is  sent  to  a state  hospital,  whon  such  convict 
recovers  his  sanity  the  governor  shall  grant  ft  complete  dis- 
charge to  the  convict  from  the  sentence  of  the  court  and  the 
convict  is  not  required  to  return  to  the  penitentiary. 

Under  your  statement  of  facte  faction  8660  lias  no  application. 

The  warrant  of  the  governor  as  to  the  pert 
thereof  Important  in  determining  the  question  at  hand,  reads 
as  follows: 

"flow,  THEREFORE , I#  1.  D.  Gardner# 

Governor  of  the  State  of  Missouri# 
by  virtue  of  authority  In  me  vested 
by  law,  do  hereby  suspend  the 
execution  of  said  sentence#  and  by 
these  presents  do  order  and  direct 
the  Warden  of  the  Penitentiary  to 
y Immediately  convey  said  tnsane 

conv  let,  Clms, Sill  lam? , to  f-tate 
hospital  for  Insane  No.  1,  located 
at  Fulton,  .41  s 3 our i , there  to  le 
detained  until  restored  to  reanon. 

And  the  Superintendent  of  State 
hospital  for  Insane  Jto*  1,  is  hereby 
directed  to  receive  said  Chas. 
williams  J rom  said  1 ardsn  and  him 
safely  keep  confined  in  said  hospital, 
and  treat  for  Insanity  until  restored 
to  roason;  whon  ho#  the  said  Superin- 
tendent, shall  give  due  notice  thereof 
to  the  Vardan  of  the  R'securl  Peniten- 
tiary, where  he  shall  servo  so  much 


Honorable  J • 4.  Panders 


4- 


Au  ust  5,  1933 


of  his  sentence  as  now  remains 
unsorvod,  beginning  on  the  date 
of  his  return  to  prison.  And 
It  Is  further  directed  that  the 
expense  of  oonveyin g ttr>  said 
chas.  Williams  to  the  Hospital 
:liall  be  audited  ana  paid  out 
of  th?  fund  appropriated  for  the 
payment  of  the  criminal  costa, 
and  the  expense  at  the  hospital  for 
hie  board  and  clothing  shall  be 
paid  by  handolph  Co.  as  provided 
by  factions  53b0,  and  1411,  Revised 
Statutes  of  Alssouri  1909.'' 

It  is  true  the  subject  waa  not  returned  to 
the  state  penitentiary  -y  the  warden  upon  the  subject  regaining 
his  sanity,  but  he  was  returned  to  the  penitentiary  as  effectively 
as  If  he  had  been  brought  from  the  state  hospital  to  the  penlten* 
tiary  by  the  warden. 

e are  Inclined  to  the  view  that  whan  the 
subject  was  returned  to  the  penitentiary  under  sentence  by  the 
circuit  court  of  Jasper  County  that  the  serving  of  the  latter 
sentence  was  automatically  by  operation  of  law  suspended  and  the 
subject  began  service  under  the  sentence  of  the  Handolph  County 
ulreul  Court.  ithor  that  Is  true  or  upon  a completion  of  the 
service  of  the  sentence  of  the  Jasper  County  Circuit  Court  the 
subject  would  be  required  to  begin  service  of  the  sentence  of 
the  Handolph  County  Circuit  Court  unserved  at  the  time  the  sub- 
ject was  taken  from  the  penitentiary  to  the  state  hospital, 
either  conclusion  reaches  tlie  same  results. 

In  an  opinion  to  your  department  dated  July 
1 , 1633,  tills  office  held  that  In  certain  instances  and  nndor 
certain  circumstances  different  sentences  Imposed  on  the  rnma 
subject  would  run  concurrently,  however,  we  are  not  willin  to 
extend  that  rule  to  apply  to  sentences  imposed  by  separate  and 
different  court*  in  this  state  and  particularly,  an  is  true  in 
this  case,  where  'lie  subject  was  convicted  of  or  pleads  guilty 
to  an  offense  under  one  name  in  ono  instance  and  is  convicted  of 
or  pleads  guilty  to  an  offense  under  a different  name  In  the 
other  instance  or  instances.  e think  the  question  of  con- 

current sentences  is  controlled  somewhat  by  the  Invention  of  the 
court  and  there  is  no  reason  to  think  that  the  Circuit  Court  of 
Jasper  County  knew  of  the  sentence  Imposed  on  the  subject  by  the 
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Circuit  Court  of  Randolph  County,  Hor  do  we  think  the 
Circuit  Court  of  Jaeper  County  would  have  the  right  to 
impose  a sentence  depend in  in  anywise  on  the  sentence 
imposed  by  the  Circuit  Court  of  Randolph  County, 

We  ora  of  the  opinion  that  the  subject 
mentioned  in  your  letter  should  be  required  to  serve  the 
full  time  imposed  by  the  Circuit  Court  of  Randolph  County 
and  the  Circuit  Com* t of  Jasper  County  and  until  discharged 
according  to  law* 


herewi  th. 


•e  arc  returning  you  your  inclosures 

* 


V ery  truly  yours , 


GIL.  LRT  lAJitt 

Assistant  Attorney  General 


APPROVED* 


roy  isnrarfci 

Attorney  General, 
OL*LC 
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COUNTY  FOREIGN  INSURANCE  TAX  FUND:  Sec.  38,  Laws  of  Mo.  1933, 

p.  85  held  unconstitutional. 


August  21,  1933. 


Hon.  William  H.  Sapp, 
Prosecuting  Attorney, 
Columbia,  Missouri. 


FILED 

■:/  0 


Dear  sir: 


This  department  acknowledges  receipt  of  your  letter 
of  August  S In  eh 1 eh  you  request  an  opinion  from  this  dap a 
on  the  constitutionality  of  See.  38  of  Bouse  Bill  Ho.  649,  lavs 
of  Missouri  1933,  p.  83. 

See.  38  provides  as  follows : 

'"There  is  hereby  appropriated  out  of  the 
atato  treasury,  chargeable  to  the  ’County 
foreign  insurance  tax  fund*,  far  the  years 
1933  and  1934,  the  sum  ef  three  million 
dollars  (#3,000,000)  or  so  much  thereof 
as  msy  be  available  to  bo  apportioned 
among  the  different  count  las  in  tho  state, 
and  the  eity  of  St.  Louis,  as  provided  by 
Section  3983  of  the  Revised  Statutes  of 
Missouri , 1939 . Provided,  that  the  board 

y Tri  r n imii  i f **■ 


(Smphaala  Ours) 

See t Ion  18a  of  Committee  Substitute  for  senate  Bills 
23T,  ate.  (Lava  1931,  p.  343),  the  prior  existing  statute  mentioned 
in  the  proviso  above,  passed  by  the  Legislature  in  1931,  eats  up  a 
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"free  text  book  fund"  in  eaoh  school  district  and  provides  that 
when  money  is  appropriated  under  the  provision  of  Section  5962 
R.S.  Ho.  1929,  that  money  shall  be  paid  into  the  free  text  book 
fund  of  each  district.  The  section  further  directs  the  Board  of 
Directors  of  each  district  to  purchase  free  text  books  for  the  use 
of  pupils  in  the  elementary  grades  when  such  action  is  directed  by 
a vote  of  the  qualified  voters  of  the  district.  This  said  section, 
18a,  further  provides  that  if  free  text  books  have  not  been  author- 
ized by  a vote  of  the  dlstrlet,  or  if  there  remains  a balance  in 
the  fund  after  the  purchase  of  free  text  books,  the  sum  not 
utilized  shall  be  transferred  to  the  Teachers1  Fund. 

The  question  as  to  the  validity  of  the  proviso  in  Sec- 
tion 38  (Laws  of  1933,  page  85)  arises  when  the  Board  of  Directors 
of  a school  district  attempts  to  transfer  moneys  apportioned  under 
the  provisions  of  Section  5962  P.S.  Mo.  1929,  (which  Act  merely 
provides  for  the  apportionment  of  the  county  insurance  tax  fund 
to  the  several  counties),  notwithstanding  the  fact  that  the  voters 
of  the  district  have  directed  that  such  money  be  used  to  purchase 
free  text  books.  In  such  a case  the  action  of  the  Board  of  Direct- 
ors would  be  legal,  if  the  proviso  mentioned  above  is  a valid 
enactment • 


It  is  the  opinion  of  this  department  that  Section  38, 
Laws  of  Missouri  1933,  p.  85,  is  unconstitutional  for  the  reasons 
which  will  presently  appear: 


I. 

Section  19,  Article  I of  the  Constitution  of  the  State 
of  Missouri  provides: 

"Ho  moneys  shall  ever  be  paid  out  of 
the  treasury  of  this  State,  or  any  of 
the  funds  under  its  management,  exoept 
in  pursuance  of  an  appropriation  by  law; 
nor  unless  such  payment  be  made,  or  a war- 
rant shall  have  issued  therefor,  within 
two  years  after  the  passage  of  such  appro- 
priation act;  and  every  such  law,  making 
a new  appropriation,  or  continuing  or 
reviving  an  appropriation,  shall  distinctly 
specify  the  sum  appropriated,  and  the  object 
to  which  it  is  to  be  applied;  and  It  shall 
not  be  sufficient  to  refer  to  any  other  law 
to  fix  such  sum  or  object,  A regular 
statement  and  account  of  the  receipts  and 
expenditures  of  all  public  money  shall  be 
published  from  time  to  tine." 

In  the  case  of  State  ex  rel  Broadwater  v.  Seibert,  99  Mo.  122, 
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the  General  Assembly,  by  Act  approved  May  21,  1889  (Acts  1889,  p.  8, 
See.  3,  Sub.  f),  appropriated  $7500  "to  pay  the  amount  due  for  work 
and  impro Tenant*  on  the  walls  and  capltol  grounds*,  and  *to  pay 
balance  due  under  contract  made  for  the  enlargement  of  the  eapltol 
building,  which  balance  was  a port  of  the  former  appropriation  of 
$250,000  which  lapsed  and  reverted  to  the  treasury**,  reappropriated 
the  sum  of  $21,834.06.  The  court  held  that  the  object  of  the  re* 
appropriation  must  be  determined  by  the  terms  of  the  Act  making 
It  and  resort  oannot  be  had  for  that  purpose  to  the  first  Act.  The 
court  said  (1.0.  125): 

"It  is  obvious,  from  the  reading 
of  the  foregoing  provision,  that 
a reapproprlstion  of  an  unexpended 
balance  of  a former  appropriation 
is  upon  the  earn#  footing  as  the 
original  appropriation  as  to  the 
neoessity  of  stating  the  object  for 
which  such  reapproprlstion  is 
made.  ***♦" 

Section  38,  Laws  of  Mo.  1933,  p*  85  Is  therefore  uncon- 
stitutional when  measured  by  the  yard  etlek  of  the  Seibert  Case, 
eupra,  for  the  reason  that  no  specific  object  of  the  reappropriation 
is  stated.  It  la  discretionary  with  the  board  of  directors  or  the 
board  of  education  ae  to  the  manner  in  which  they  will  expend  the 
money.  In  addition  thereto,  Seat ion  38,  supra,  attempts  to  determine 
the  ebjeet  of  the  appropriation  by  reference  to  Section  18s,  Laws 
of  Mo.  1933,  p.  345.  This  is  clearly  unconstitutional . 


XI. 

There  are  two  possible  eonet ructions  of  Seat ion  38,  Laws 
of  Mlssowrl  1933,  p.  83: 

(a)  That  it  la  an  amendment  to  Section  IBs,  Laws  of 
Missouri  1931,  p.  345; 

(b)  That  it  is  a separate  Act  pertinent  to  the  appropria- 
tion made  in  the  section  of  whioh  it  is  a part. 

If  Section  38,  supra,  should  be  construed  as  an  amendment 
to  Seetloa  16a,  supra,  it  is  clearly  unconstitutional,  for  it  dose 
not  comply  with  the  mandate  contained  in  Section  34,  Art.  IT  of 
the  Constitution  of  the  State  of  Missouri,  which  is  as  follows: 

"Vo  act  shall  be  emended  by  providing 
that  designated  words  thereof  bo  stricken 
out,  or  that  designated  words  be  Inserted, 
or  that  designated  words  be  stricken  out 
and  others  inserted  in  lieu  thereof;  but 
the  words  to  be  stricken  out,  or  the  words 
to  bo  Inserted,  or  the  words  to  be  stricken 
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out  and  those  inserted  in  lieu 
thereof,  together  with  the  act  or 
section  amended,  shall  be  set  forth 
In  full  as  amended. " 

A mere  reading  of  Section  38  is  sufficient  to  convince  that 
it  does  not  in  any  way  conform  to  Section  34,  Article  17  of  the 
Constitution  of  the  State  of  Missouri. 

If,  on  the  other  hand,  Seotion  38,  supra,  should  be  construed 
as  being  a separate  Act,  the  unconstitutionality  of  the  law  is  still 
apparent. 

Article  III  of  the  Constitution  of  Missouri  is  the  usual 
American  constitutional  clause  relating  to  distribution  of  powers. 
Section  57  of  Article  17  of  the  Constitution  of  Missouri,  relating 
to  Initiative  and  referendum  reaffirms  the  provision  of  Artlele  III 
as  far  as  legislative  powers  are  concerned,  with  an  amendment  that 
is  unimportant  here.  The  construction  which  the  courts  of  this 
state  have  placed  upon  these  provisions  relating  to  distribution 
of  powers  fully  warrants  our  conclusion  that  the  proviso  of  the  law 
of  1933  is  unconstitutional,  should  it  be  considered  as  not  amenda- 
tory of  the  laws  of  1931. 

we  find  in  State  v.  yield,  17  Mo.  529  what  is  practically 
an  identical  case.  In  the  Field  Case  an  Act  of  the  legislature  at- 
tenped  to  give  to  the  County  Court  of  any  county  the  pSwer  to  suspend 
the  operation  of  a law  relating  to  the  mode  of  recovery  of  certain 
penalties.  The  court  in  that  case  held  that  under  the  provision 
of  Article  III  of  the  Constitution,  the  legislature  could  not  dele- 
gate a discretion  to  an  administrative  body  for  the  purpose  of 
investing  the  administrative  body  with  the  power  to  suspend  the  effect 
of  a previously  enacted  statute.  The  situation  here  Is  identical 
in  that  the  proviso  of  the  law  of  1933  attempts  to  vest  in  an  admin- 
istrative body  the  power  to  suspend  the  effect  of  Section  18a  of 
Committee  Substitute  for  Senate  Bills  237,  etc.  (Laws  of  1931,  p. 

345)  setting  up  the  free  text  book  fund. 

In  the  case  of  Merchants  Exchange  v.  Knott , 212  Mo.  616, 
l.c.  641,  111  S.W.  565,  the  court  held: 

"We  are  of  opinion  that  the  power 
to  bind  and  loose,  to  Inaugurate 
or  suspend  the  operation  of  the  law, 
to  say  when  and  where  it  is  law  is 
of  necessity  an  Inherent  and  integral 
part  of  the  lawmaking  power,  not 
to  be  delegated  to,  and  wielded  by, 
any  commission." 
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nx. 

Zf  under  section  18a,  Laws  of  Mo.  1931,  p.  345,  the  voters 
of  a district  have  directed  that  the  money  received  under  the  pro* 
visions  of  Sec.  5982  H.S.  Mo.  1929  be  used  to  purchase  free  text 
books,  then,  in  that  event.  Sec.  38,  Laws  of  Mo.  1933,  p.  85  is 
unconstitutional  for  the  rdason  that  it  attempts  to  apply  the 
appropriation  to  purposes  other  than  those  for  which  it  was  obtained. 
Seo.  SO,  Article  X of  the  Constitution  of  the  State  of  Missouri 
provide si 

"The  moneys  arising  from  any  loan, 
debt  or  liability,  contracted  by  the 
Stete,  or  any  oounty,  city,  town  or 
other  municipal  corporation,  shall  bs 
applied  to  the  purposes  for  whieh  they 
were  obtained,  or  to  the  repayment  of 
each  debt  or  liability  and  not  otherwise*" 

The  question  is  whether  or  not  the  voters  of  a district, 
having  voted  to  use  the  appropriation  to  purchase  free  text  books, 
have  assumed  a liability  sueh  as  is  oontsmplated  in  Sse.  20  of 
Article  X of  the  Constitution. 

The  word  "liability'*  is  defined  in  Balentlne's  Law  Dic- 
tionary as  follows: 

"As  a legal  term  the  word  means  that 
condition  of  affairs  whloh  gives  rise 
to  an  obligation  to  do  a particular 
thing  to  be  enforced  by  action." 

Words  and  Phrases  (2d)  Tol.  Ill,  p.  98,  under  the  heading 
of  "Liability",  says: 

"’Liability*  in  its  broadest  and  most 
comprehensive  use  Includes  any  obliga- 
tion one  Is  bound  in  law  or  justice 
to  perform,  and  is  synonymous  with 
’responsibility *;  in  a more  restricted 
and  perhaps  in  its  popular  sense,  it  means 
that  which  one  is  under  obligation  to 
pay  to  another.  State  ex  rel  City  of 
Milwaukee  v.  Milwaukee  Electric  Ry.  & 

Light  Co.,  1S9  N.W.  623,  630,  144  WlS. 

386,  140  Am.  St.  Rep.  10S5.  *•**•" 

Words  and  Phrases,  (Id)  Tol.  IT,  p.  866  says: 

"*  The  word  ’liability* , as  used  in 
Seotion  3,  Art.  Till  of  the  Constitution, 

Is  to  be  read,  construed,  and  accepted  in 
the  usual  and  ordinary  sens#  In  whieh  that 
term  is  soMSonly  employed,  and  when  so  used. 
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means  and  signifies  the  state  of 
being  bound  or  obligated  In  lav  or 
justice  to  do,  pay,  or  make  good 
something.  Fell  v.  City  of  Coeur 
d'Alene,  1S9  F.  643,  649,  S3  Idaho 
32,  43  L.H.A.  (K.S.  1095.'* 

Words  and  Phrases  (341}  Tol.  IT,  p.  868,  under  "Debt", 

says: 

**Ths  word  'liability*  as  used  in 
Const.,  Art.  Till,  Chap.  3,  limiting 
county  and  municipal  indebtedness, 
has  its  ordinary  meaning,  and  signi- 
fies the  state  of  being  bound  in 
lav  and  justice  to  pay  an  Indebtedness 
or  discharge  some  obligation.  Boise 
Development  Co.  v.  City  of  Boise,  143 
P.  631,  535,  26  Idaho  347.  ***** 

Cooley  in  his  work  "Constitutional  Limitations*,  Eighth 

Edition,  Vol.  I,  p.  ISO,  says: 

"'In  interpreting  clauses  vs  must  presume 
that  words  have  been  employed  in  their 
natural  and  ordinary  meaning.  As  Marshall, 

Ch.  J. , says:  'The  framers  of  the  consti- 
tution, and  the  people  who  adopted  it 
must  be  understood  to  have  employed  words  In 
their  natural  sense,  and  to  have  Intended 
what  they  have  said.*  This  is  but  saying 
that  no  forced  or  unnatural  construction 
is  to  be  put  upon  their  language;  and  it 
seems  so  obvious  a truism  that  one  expects 
to  see  it  universally  accepted  without 
question;  but  the  attempt  is  made  so  often 
by  interested  subtlety  and  ingenious  re- 
finement to  induce  the  courts  to  force 
from  these  instruments  a meaning  which 
their  framers  never  held,  that  it  frequently 
becomes  necessary  to  re-d#«lfcre  this 
fundamental  maxim.  Narrow  and  technical 
reasoning  is  misplaced  when  it  is  brought 
to  bear  upon  an  instrument  framed  by  the 
people  themselves,  for  themselves,  and 
designed  as  a chart  upon  which  every  man, 
learned  and  unlearned,  may  be  able  to 
trace  the  leading  principles  of  government.** 
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In  the  light  of  the  definitions  as  heretofore  set  out, 
end  In  vise  of  the  construction  to  be  placed  upon  words  as  used 
In  the  Const 1 tuti on , we  are  of  the  opinion  that  the  *11 ability* 
assumed  by  the  district  when  they  voted  to  have  free  text  boohs 
for  the  district  is  such  a "liability"  as  is  contemplated  in 
Sec.  20,  Article  X of  our  Constitution.  That  being  so,  the 
femalning  question  that  presents  itself  for  our  consideration 
is  whether  or  not  a diversion  of  the  moneys,  such  as  is  eontem- 
plated  by  Sec.  38,  Laws  of  Missouri  1933,  p.  85,  is  unconstitu- 
tional. 

Corpus  Juris,  Vol.  61,  p.  1521,  declares  the  following 
principle  of  law: 

"Taxes  which  are  set  apart  by  the 
constitution  of  the  state  for  par- 
ticular uses  cannot  be  diverted  by 
the  legislature  to  any  other  purpose, 
and  neither  can  funds  derived  from 
tares  levied  and  collected  for  par- 
ticular purposes  be  legally  utilized 
for,  or  diverted  to,  any  other  purpose, 
some  constitutional  provisions  expressly 
so  providing.  *♦**" 

In  the  case  of  Burmank,  etc.  v.  Douglas,  (slash. ) , 255  Pac. 
360,  the  court  held: 

"The  general  rule  is  that  where  money 
is  raised  and  is  payable  out  of  a 
special  fund,  the  fund  in  question 
shall  not  be  called  upon  to  pay  any 
other  or  different  charges  sxcept  those 
for  which  it  is  credited." 

Zn  the  ease  of  In  Be  Opinion  of  the  Judges,  240  5T.W.  600, 
the  court  said; 

CT,***And  ,rtth  particular  reference 
to  the  possibility  of  employing  moneys 
(either  state  or  county}  now  on  hand 
or  to  accrue  under  present  levies,  for 
the  furnishing  of  feed  or  making  of 
feed  loans,  article  11,  Sec.  8,  Con- 
stitution of  this  state,  provides:  ’No 
tax  shall  be  levied  except  in  pursuance 
of  a law,  which  shall  dlstinetly  state 
the  object  of  the  same,  to  which  the 
tax  only  shall  be  applied.* 

Under  this  section  we  are  of  the  opinion 
that  moneys  now  on  hand  (or  hereafter  to 
be  received)  as  the  result  of  payment  of 
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taxes  (whether  motor  vehicle  fuel  tax 
or  other  tax)  already  levied,  and  the 
proceeds  of  which  have  already  been 
appropriated,  must  be  applied  to  the 
purposes  for  which  they  were  levied  and 
to  which  they  have  already  been  appro- 
priated, and  we  think  the  same  could 
not  now  be  diverted,  even  by  legislative 
action,  to  any  other  purpose.  See 
Opinion  of  the  Judges,  50  S.D.  324,  210 
N.W.  184;  White  Eagle  Oil  & Refining  Co. 
v.  Gunderson,  48  S.D.  608,  £05  N.W.  414, 

43  A.L.R.  397. 

This  same  constitutional  provision  would 
prevent  the  diversion  of  money  in  exist- 
ing sinking  or  other  funds  raised  by 
taxation  from  the  specific  purposes  of 
such  funds  to  ttoe  making  of  fesd  loans, 
even  though  the  money  is  now  on  hand 
and  the  expenditure  thereof  is  not  imm#- 
dlately  required  for  the  particular 
object  for  which  it  was  levied  and  appro- 
priated. " 

Therefore,  it  Is  the  opinion  of  this  department  that  Sec. 
38,  Laws  of  Ho.  1933,  p.  88,  la  unconstitutional  whan  viewed  in  the 
light  of  See.  20,  Article  X of  the  State  Constitution  for  the  rea- 
son that  It  attempts  to  apply  the  appropriation  to  purposes  other 
than  thosa  for  which  it  was  obtained. 


IT. 

Seetlon  28,  Article  IT  of  the  Constitution  of  the  State 
of  Missouri  provides: 

"No  bill  (except  general  appropriation 
bills,  which  may  embrace  the  various 
subjects  and  accounts  for  and  on  account 
of  which  moneys  are  appropriated,  and 
except  bills  passed  under  the  third  sub- 
division of  section  forty-four  of  this 
article)  shall  contain  more  than  one 
subject,  which  shall  be  clearly  expressed 
in  its  title." 

See.  58,  Laws  of  Mo.  1933,  p.  85  Is  found  under  the  general 
Act  under  the  heading 

" APPROPRIATIONS:  Money  for  Support  of 
Stats  Government,  State  Pair,  Boards, 

Bureaus  and  Commissions  for  the  yearn 
of  1955  and  1954." 
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Seat  ion  38,  supra.  Is  entitled:  ♦'County  foreign  insurance 
tax  fund".  Under  the  above  general  heading  the  Legislature  not 
only  appropriated  $3,000,000  as  provided  by  Sec*  5982,  R.S.  Ho* 
1929,  but  in  addition  thereto  sought  to  repeal  the  provisions  of 
Section  16a,  Lavs  of  Ho.  1931,  p.  345,  and  give  to  the  hoard  of 
directors  or  to  the  board  of  education  the  power  to  transfer  to 
the  teachers*  fund  any  portion  or  all  of  said  moneys  received 
under  the  provisions  of  this  section.  This  Is  purs  unadulterated 
legislation  and  is  violative  of  Section  28,  Article  If  of  the  Con* 
at i tut ion  of  the  State  of  Missouri. 

The  general  rule  of  lav  on  this  subject  is  vail  stated 
in  the  ease  of  State  ex  rel  School  District  v.  Haekmana,  298  Ho. 

2 7,  l.C.  3X^ 

"♦Section  28  of  Artielc  IT  of  the 
Constitution  provides  that  *No  bill 
***  shall  contain  more  than  one 
subject,  which  shall  be  clearly 
expressed  in  its  title. * It  is 
uniformly  held  that  this  provision 
is  to  be  liberally  construed;  that 
its  purpose  is  to  hava  the  titla 
Indicate  the  general  contents  of 
the  act ; that  if  the  contents  of 
the  act  fairly  relate  to  and  have  a 
natural  connection  with  the  subject 
expressed  in  the  title,  they  fall 
within  the  titla*  on  the  other 
hand,  provisions  incongruous  In 
their  subject-matter  may  not  be 
enacted  In  the  same  act.  The  subject 
must  be  single.  In  addition  to  being 
single, the  subject  must  be  el early 
expressed  in  the  title;  the  titla 
must  not  mislead  as  to  the  contents 
of  the  act*  *** 

However,  the  application  of  this  general  rule  to  a eaaa 
such  aa  we  have  here  under  consideration  Is  most  emphatically  sat 
out  la  the  ease  of  State  ex  rel  Kueller  v.  Thompson,  314  Ho.  272, 

l.c.  277,  as  follows: 

"An  appropriation  bill  is  just  what 
the  terminology  imports  and  no  more. 

Its  sole  purpose  is  to  set  aside  moneys 
for  specified  purposes,  and  the  lawmaker 
ia  not  directed  to  expect  or  look  for 
anything  else  In  an  appropriation  bill 
axsapt  appropriations.  As  to  these  he 


Hon.  William  H.  Sapp  -10- 


August  21,  1933. 


is  charged  by  the  Constitution  to 
look  and  watch  for  two  things: 

(a)  the  various  subjects  of  the  bill, 
and  (b)  the  account  or  accounts  for 
which  the  payment  of  the  State's  moneys 
are  being  set  apart.  The  same  section 
and  article  of  the  Constitution  forbids 
any  bill,  except  as  in  the  Constitution 
provided,  to  contain  more  than  a single 
subject  and  this  must  be  clearly  ex- 
pressed in  the  title.  The  exceptions 
are  two,  one  of  which  is  appropriation 
bills,  and  the  other  is  such  legislation 
as  is  provided  for  and  limited  by  the 
third  division  of  Section  44  of  Article 
IV  of  the  Constitution.  (Art.  IV,  secs. 

28  and  44).  Here  we  have  an  appropria- 
tion act  which  not  only  appropriates 
money  for  the  various  subjects  embraced 
therein,  but  which  attempts  to  fix  and 
regulate  all  salaries  affected  by  the 
act  which  either  have  not  been  fixed  by 
any  statute  or  not  definitely  fixed, 
which  would  include  all  salaries  where 
the  maximum  alone  was  named.  That  the 
Legislature  has  the  right  by  general 
statute  to  fix  salaries,  is  beyond  ques- 
tion, but  has  It  the  right  to  do  so  by 
means  of  an  appropriation  act?  We  think 
not. 

As  has  been  observed  in  well-reasoned 
cases,  if  the  practice  of  Incorporating 
legislation  of  general  character  In  an 
appropriation  bill  should  be  allowed,  then 
all  sorts  of  ill-conceived,  questionable, 
if  not  vicious,  legislation  could  be  pro- 
posed, with  the  threat,  too,  that  if  not 
assented  to  and  passed,  the  appropriations 
would  be  defeated.  The  possibilities  of 
such  legislation  and  this  court's  condemna- 
tion thereof  are  well  illustrated  in  the  case 
of  State  ex  rel  Tolerton  v.  Gordon,  23G  Mo* 
142,  as  well  as  the  following  cases  from 
other  states:  State  ex  rel  v.  Carr,  13 
L.R.A.  177;  Com.  v.  Greg,  29  Atl.  297.” 
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CONCLUSION. 


Therefore,  from  a consideration  of  the  foregoing,  it  is 
the  opinion  of  this  department  that  Section  38,  Laws  of  Missouri 
1933,  p.  83,  is  unconstitutional  for  the  reason  that  It  violates 

(1)  Section  19,  Article  X of  the  Constitution  of  the 
State  of  Missouri; 

(2)  Section  34,  Article  IV  of  the  Constitution  of  the 
State  of  Missouri; 

(3)  Article  III,  and  Section  57,  Article  IV  of  the 
Constitution  of  the  State  of  Missouri; 

(4)  Section  20,  Artiole  X of  the  Constitution  of  the 
State  of  Missouri; 

(5)  Section  28  of  Artiole  IV  of  the  Constitution  of  the 
State  of  Missouri. 


Respectfully  submitted. 


JOHN  W.  HOFFMAN,  Jr., 
Assistant  Attorney  General. 


APPROVED : 


ROY  McKITTRlCK, 
Attorney  General. 
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Ur.  J.X.  Sanders, 

Vardan  -Mo.  Stata  Penitentiary* 
Jefferson  City,  Missouri. 


Dear  Vardan: 


Tour  request  for  an  opinion  dated  August  9,  1933 
is  at  hand  and  contains  the  following  query: 

"As  you  know,  the  expense  of 
returning  fron  another  state  a 
fugitive  fron  just lee  who  has 
signed  a waiver  of  extradition 
is  paid  from  general  revenue  or 
earnings  of  the  penitentiary. 

On  the  other  hand,  the  expense  of 
returning  a fugitive  whoa  it  has 
been  necessary  to  extradite  is 
paid  fron  a fund  created  for  the 
apprehension  of  criminals. 

Frequently  a fugitive  will  waiwe 
extradition  after  the  papers  have 
been  issued  by  the  Governor,  end  it 
la  then  not  necessary  that  thsy 

bs  used. 

Vould  it  not  then,  in  sueh  cases,  bs 
regular  and  proper  to  requisition  ths 
State  Auditor  to  reimburse  ths  Peni- 
tentiary for  ths  expense  Involved  in 
the  return  of  the  fugitive,  suoh  pay- 
ment to  be  made  from  the  fund  for 
the  apprehension  of  erlmlnalcT" 

Section  3587,  R.3.  Mo.  1989  provides  as  follows: 

"Whenever  the  governor  of  this  state 
shall  demand  a fugitive  from  Just lee 
from  the  executive  of  another  state  or 
territory*  and  shall  have  resolved  notice 
that  eueh  fugitive  will  he  surrendered* 
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ha  shall  Issue  his  warrant,  under 
the  seal  of  the  state,  to  sons  messen- 
ger, commanding  hist  to  re  eel  Ye  such 
fugitive  and  convey  him  to  the  sheriff 
of  the  county  in  which  the  offense  was 
committed,  or  is  by  law  cognizable.” 

Section  3568  R.S.  Mo.  1929  provides  as  follows: 

"The  expenses  whleh  nay  accrue  under 
the  last  section,  being  first  ascertained 
to  the  satisfaction  of  the  governor, 
shall,  on  his  eertifieate,  he  allowed 
and  paid  out  of  the  state  treasury,  as 
other  d agenda  against  the  state." 

It  Is  our  opinion  that  when  the  Governor  of  this  State 
appoints  a ness anger  as  above  provided,  that  said  messenger  may 

present  the  Executive  Department  with  a list  of  his  expenditures 
which  he  was  out  in  the  performance  of  his  nisei on,  and  that  the 
Governor,  being  satisfied  that  these  expenditures  are  oorreot,  has 
It  within  his  power  to  allow  said  elaln  from  a fund  ersated  for 
the  apprehension  of  criminals. 

It  is  not  neessssry  that  such  expenses  be  paid  from 
the  general  revenue  or  earnings  of  the  Penitentiary.  The  fact 
that  after  requisition  papers  have  been  granted  by  the  Governor 
and  before  extradition  is  perfected  the  prisoner  waives  extradi- 
tion and  is  returned  to  this  state  by  the  messenger  would  not 
alter  the  messenger* s right  to  present  hie  elaln  to  the  Governor 
and  have  it  allowed  from  the  fund  created  for  the  apprehension 
of  criminals. 

Where  no  requisition  has  been  requested  of  the  Gov- 
ernor and  the  authorities  at  the  Penitentiary  return  a prisoner 
on  their  own  Initiative,  then  the  expenses  of  sueh  messenger,  if 
paid  at  all,  oould  only  be  paid  from  the  general  revenue  or 
earnings  of  the  penitentiary. 

If  we  have  not  fully  answered  your  question,  we  will 
appreciate  your  consulting  us  further. 


Respectfully  submitted, 


/ ' 

WILLIAM  ORR  SAWTSRS, 
Assistant  Attorney  General. 

APPROTBD* 

ROT  MeKITTRIcr, 
wostim  ** 
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No  person 
officer  or 


entitled  to  compensation  as  de  facto 
employee  unless  there  Is  a leg  l*  Q* 


A 


I i 


September  27,  1953* 
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0 
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P’ 


Hon.  Den  St. 

secretary 

Department  of  Peael  institutions 
Jefferson  City,  Missouri 


Deer  Mr.  Carr i 

This  Is  to  acknowledge  your  letter  ^ileh  reads  as 

follows: 


■under  statute,  the  Board  of  Penal  Commis- 
sioners changed  from  five  to  three  members, 
July  £4,  1933;  but  no  of fie  lei  announce- 
ment of  the  continuing  members  was  msda 
until  August  4,  1933* 

In  the  meantime,  all  members  continued  their 
usual  line  of  service. 

On  August  4,  the  official  announcement  wea 
made— three  of  the  member e continued  their 
statue  under  reduced  salary,  on*  continued 
aa  warden  without  member ah Ip  on  the  board 
and  the  fifth  was  relieved  of  service. 

This  fifth  member  was  paid  far  twenty- three 
days'  service  at  the  old  salary  rata,  and 
no  further  payment  to  him  has  bean  made, 
which  brings  about  these  questions: 

1 Is  he  entitled  to  additional  remun- 
eration? 

£ If  so,  at  what  rata  should  he  be 
paid— the  former  member  rate  of  13300  per 
annum  or  the  new  member  rate,  £3200  per 
annum?0 
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Law*  of  Missouri,  1933,  page  397,  Section  1,  reads  as 

follows  « 

"RRPFALmO  A 3D  REFRACT! WQ  CBRTATH  SFCTIOWS. 

That  Sections  8316,  8317,  8318  and  8319, 

Article  1,  Chapter  44,  Rewised  Statutes 
of  Missouri,  1989,  be  and  the  same  are 
hereby  repealed  and  four  new  Sections  enact- 
ed In  lieu  thereof,  to  be  known  as  Sections 
8516,  3317,  3318  and  3319,  and  to  read  as 
follows!* 

You  will  note  that  the  Legislature  specifically  repealed 
four  sections  of  the  Revised  Statutes,  1989,  and  enacted  In  lieu 
thereof  four  new  sections*  Repealed  Section  8316  R*  S.  1989, 
provided  for  the  creating  and  establishment  of  the  Department  of 
Penal  Institutions ; and  repealed  Section  8317  R.  S.  1980 , provided 
for  the  appointment  of  five  commissioner*  by  the  Governor*  Raw 
Section  8316,  Laws  of  Missouri,  1933,  provides  for  the  creating 
and  establishment  of  a department  to  be  known  as  the  Department 
of  Penal  Institutions  by  name;  and  now  Section  8317,  Lavs  of 
Missouri,  1933,  pa:ia  388,  provides  in  parti 

"Immediately  after  the  taking  affect  of  this 
act  it  shall  be  the  duty  of  the  governor, 
by  and  with  the  consent  and  ap  ravel  of  the 
senate,  to  appoint  three  qommlsalonera.  of 
the  department  of  penal  InYtltufc lona^” etc* 

The  governor  shall  designate  one  of  said 
commission era  as  director  of  penal  Insti- 
tutions, end  the  commissioner  so  designated 
etc*  The  governor  may  also,  at  his  discre- 
tion designate  any  one  of  said  commissioners 
aa  warden  of  the  Missouri  state  penitentiary | 
one  as  commissioner  of  paroles  and  pardons, 
and  one  as  superintendent  of  any  department 
or  departments,  etc,* 

You  will  note  that  the  1933  section,  supra,,  reduced  the 
commit: loners  from  five  to  three  and  was  approved  March  16th,  1933, 
and  passed  without  an  emergency  clause.  The  legislature  adjourned 
and  ninety  days  thereafter  these  four  (1953)  enacted  laws  became 
effective,  to -wit,  July  84th,  1933.  Thus,  the  Legislature  repeal- 
ed four  of  the  1989  statutes  and  enacted  in  lieu  thereof  four  like 
and  similar  sections,  and  when  these  became  effective  (July  94th, 
1933}  such,  thereafter,  govern  t'ie  department  of  Penal  Institutions. 
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The  effect  of  this  wie  of  repealing  and  amending  the  1929 
statute*  Is  (pertaining  to  yo  ir  Inquiry)  that  near  three  commis- 
•loners  are  provided  for  Instead  of  five.  By  delay  in  not 
designating  who  the  three  commissioners  were  to  be,  created 
the  situation  th  t all  five  commit si oners  (appointed  under  1929 
statutes)  regained  in  their  respective  positions  and  performed 
duties  under  the  old  la*  until  August  4th,  1933,  when  three 
commissions  s were  designated  or  appointed*  Thus,  as  stated 
in  your  letter,  one  former  commissioner  was  relieved  of  duty. 

You  ssk  whether  or  not  the  unaprointed  person,  so  remaining, 
shall  be  entitled  to  compensation  for  services  he  rendered  during 
this  interim.  The  first  question  to  be  determined -is  when  t he 
act  took  effect* 

In  State  ex  rel.  Brnnjee  v.  Sock  el  nan , 240  &.  W.  209, 

(Supreme  Court,  in  Brnc)  1,  c.  212,  the  court  aaldt 

"The  real  issue  in  this  case  is  to  determine 
from  whr t exact  date  such  a statute  speaks. 

In  our  judgment  It  speak a ns  of  the  date  it 
becomes  effective  and  not  otherwise." 


And  further, 

"The  law  discussed  was  passed  February  4,  1159, 
and  has  not  been  passed  with  an  emergency* 

Such  a law  beoame  ef  active  In  90  days*" 

T us,  this  new  lax,  being  passed  without  an  emergency  clause, 
became  effective  ninety  days  thereafter*  Therefore,  after  July  24th, 
1953,  said  office,  as  wss  held  by  the  person  sought  to  be  compen- 
sated, did  not  exist*  The  question,  then,  must  be  determined  as  to 
whether  or  not  he  was  a de  facto  officer,  and.  If  so,  la  he 
entitled  to  the  compensation? 

In  State  ex  inf.  Sytton  v.  Rackllffe,  164  AOm  463,  tbs 
Supreme  Court,  in  Banc,  1*  c.  460,  aaldt 

"But  how  he  can  be  the  legal  lneumbent  of  an 
office  created  by  statute  when  the  statute 
creating  it  has  been  expressly  repealed,  it 
is  difficult  to  see." 

And  further  at  page  461 t 

"The  courts  have  no  power  to  reform  legis- 
lation* As  it  comas  from  the  hands  of  the 
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r,egl*latur e so  we  unset  take  It,  good  or  bod, 
perfect  or  Imperfect,  end  however  much  we 
way  regret  the  unfortunate  situation  In  which 
this  legislation  leaves  cl t lee  of  the  seeond 
class  In  regard  to  one  of  the  woet  Important 
departments  of  municipal  government.  It  Is 
beyond  our  power  to  relieve  It.* 

And, In  Ex  Parte  Babe  Snyder,  04  Wo*  SB,  1.  c . 62,  the 
court  saldt 


"•  * # Numerous  oases  can  be  Instanced  frow 
the  books,  where  the  acts  of  an  incumbent 
of  an  off  lee  have  been  held  valid,  upon  the 
ground  that  sueh  lnoumbent  was  an  officer 
do  facto*  But  on  officer  of  that  description 
necessarily  pre-suppoaes  an  office  whloh  the 
law  rseognlses*  And  a quite  extensive  re- 
search has  failed  to  die  cover  an  instance 
where  an  Incumbent  has  bean  held  an  of f loer 
de  facto,  isileaa  there  was  a legal  office 
to  fill;  **************** 

And,  In  ^tate  ex  rel.  blngton  v.  Reynolds,  219  8.  W.  334, 
l.o*  536,  the  court  saldt 

"There  la  no  claim  here  of  a da  faoto  incum- 
bency  of  the  office.  Harwell  was  a mere 
intruder*  The  office  of  township  collector 
had  been  abolished;  and,  there  being  no  de 
Jure  office,  there  eould  be  no  de  faoto 
of  fie  er.  " 

Therefore,  we  conclude  that  the  1935  sections , supra.  In 
repealing  the  old  statutes  reduced  the  eomnlaa loners  from  five  to 
three  so  that  now  the  office  of  only  three  comml  as  loners  le  provided 
and  the  holding  of  an  office  by  one,  after  the  1955  sect lona  becams 
affective,  would  not  constitute  such  person  so  holding  thereafter 

aven  a da  facto  officer,  because  he  filled  no  legal  office, 

* 

'We  now  proceed  aa  to  whether  or  ndt  such  person  who  holds 
office,  not  being  da  facto  or  da  Jura,  la  entitled  to  compensation* 
In  Cunio  v,  Pranklin  County,  286  S,  W,  1007,  1*  a*  1008,  the 
Supreme  Court  of  Mlaeo-ri,  Division  no.  1,  he  Ids 
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"It  la  well-estab’ iahed  principle  that  a 
salary  pertaining  to  an  office  is  an  In* 
cldent  of  the  office  Itself,  and  not  to 
Its  occupation  an  exercise,  or  to  the 
Individual  discharging  the  duties  of  the 
off lea." 


And  further, 

"on  the  other  hand,  it  la  equally  wall 
settled  that.  If  a person  exercising  the 
functions  of  an  office  ia  not  entitled  to 
the  office,  ha  cannot  aalntaln  an  action 
for  hi a services.* 


From  the  above  and  foregoing,  it  la  our  opinion  t at  the 
per eon  mentioned  In  your  inquiry  le  not  entitled  to  compensation 
rrou  July  24th,  1933,  to  August  4th,  1933.  fa  are  sorry  auah  is 
our  ruling  but  wa  can  only  say  as  did  the  Court  in  State  ax  inf* 
Mytton  V.  Raokllffe,  supra;  .\e  it  cooes  fron  the  hands  of  the 
Legislature  ao  wo  muat  taka  It,  good  or  bad,  perfect  or  imperfect. 


Yours  very  truly. 


Jaaoa  L,  Uorahostel 
Assistant  Attomay-Oencral 


AP  T iOVED: 

ROY  MeKifTKTCR 
Attorn ey*Oeneral . 


SCHOOL  DISTRICTS* 


>'r.  Henry  C.  Sal veter, 

Prosecuting  Attorney, 

Sed&lia,  issouri, 

Uear  Sir: 

ie  are  acknowledging  receipt  of  your  letter  in  which 
you  inquire  ns  follows: 

"'Ye  neve  a rural  school  district  in  Pettis  County  in 
w ich  tnere  is  just  one  negro  family,  of  which  there 
are  five  Children  of  grade  school  age.  The  school 
board  has  contracted  to  emloy  a white  school  teacher 
to  instruct  these  five  colored  children  in  her  home, 
and  carry  on  a system  of  class  work  as  is  done  in  the 
ordinary  and  regular  rural  sc  ool.  The  negro  parents 
refuse  to  aHO”*  their  children  to  go  to  this  white 
teacher,  who  is  qualified  under  the  law  as  a teac  .er 
and  has  her  duly  issued  school  certificate. 

The  problem  n^w  before  us  is  whether  or  nit  under 
the  law  these  children  can  be  compelled  to  attend 
school  under  the  instruction  of  this  white  teacher. 

Sections  9316  and  9317,  R.  S.  "'o.  1939,  have  to  do 
with  schools  for  colored  children.  Is  it  your 
understanding  of  the  law  tint  these  children  can  be 
compelled  to  attend  school  as  above  named,  or  do  you 
regard  it  as  mandatory  u on  the  school  district  to 
furnish  transportation  so  that  these  children  can  be 
sent  to  some  other  colored  school  in  the  county’ 

The  facts  are  that  the  school  district  can  provide 
proper  training  for  these  c lldren  as  above  mentioned 
at  far  less  cost  than  they  can  bv  furnie  >ing  trans- 
portation and  caving  t ieir  tuition  in  some  other  district.” 

Section  9316,  R.  3.  'o.  1939,  provides  as  follows; 

"Separate  fr~e  schools  shall  be  establdn  ed  for  the 
education  of  ehlldred  of  African  descent;  and  it  shall 
hereinafter  be  unlawful  for  any  colored  cild  to  attend 
any  w tite  school,  or  for  a.nv  white  child  to  attend  a 
colored  school." 

Section  3317,  R.  S.  o,  1 29,  rovides  as  follows: 

".‘/hen  tnere  are  ^ithin  any  district  in  t ie  state  eight 
or  ore  colored  c hildren  o'f’  school  are  ( ae  e ^own  by  the 


Where  there  are  less  than  eight 
colored  children  of  school  age 
in  a school  district,  they  shall 
be  sent  to  school  in  the  nearest 
district  shore  separate  colored 
schools  are  maintained. 
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last  enumeration,  the  board  of  directors  of  suoh  school 
district  shall  be  and  they  are  hereby  authorized  and  re- 
quired to  establish  and  maintain  within  such  school 
district  a 'epaxate  free  school  for  said  colored  children 
or  in  lieu  thereof  shall  pay  the  transportation  and  the 
tuition  c arp;es  to  any  district  in  the  county  -'herein  a 
school  is  maintained  for  colored  children.  Provided  if 
the  number  of  colored  children  enumerated  is  le^s  than 
eight  they  ait  all  have  the  privilege  and  are  entitled 
to  attend  school  in  the  nearest  district  in  the  county 
^herein  a school  is  maintained  for  colored  children  and 
the  transportation  and  tuition  charges  incurred  shall  be 
paid;  said  transportation  shall  not  exceed  five  dollars 
per  month  and  tuition  charges  shall  not  exceed  the  pro 
rata  cost  of  instruction.  * * 

In  view  of  the  foregoing  sections  it  is  an  arent  that 
sen sr ate  schools  must  be  maintained  for  colored  children  and 
white  children.  Under  section  9317,  where  the  last  enumeration 
shows  eight  or  more  colored  children  of  school  age,  the  board 
of  directors  of  the  school  district  are  required  to  establish 
and  maintain  within  such  school  district  separate  free  school 
for  colored  children,  or  in  lieu  thereof  to  pay  the  transporta- 
tion and  tuition  charges  to  the  district  in  which  such  school 
is  maintained.  Under  the  sane  Section,  where  the  enumeration 
is  leas  than  eight  the  children  are  entitled  to  attend  school 
in  t le  nearest  district  wherein  a school  is  maintained  for 
colored  children,  and  the  transportation  and  tuition  incurred 
shall  be  paid  by  the  district. 

In  your  inquiry  you  state  that  there  are  five  colored 
c ilr’ren  of  grade  school  age  In  the  district.  Under  Section 
9317,  they  are  entitled  to  attend  school  in  the  nearest 
district  in  the  county  where  a school  is  maintained  for 
colored  children,  and  the  transportation  and  tuition  charge* 
incurred  shall  be  Paid  by  the  district.  The  only  limitation 
placed  t lereon  is  that  the  transportation  shall  not  exceed 
five  dollars  a month,  and  the  tuition  charges  shall  not  exceed 
the  pro  rata  cost  of  instruction.  Tire  fact  that  the  school 
district  can  provide  proper  training  by  having  a white  teacher 
teach  them  in  her  home  does  not  comply  with  the  requirements 
of  the  statute.  The  statute  provides  that  where  there  are 
eight  or  more  children  of  school  age  the  school  board  nay 
establish  a separate  school,  or  may  transport  the  children 
to  a school  in  another  district.  It  further  provides  that  if 
the  number  of  children  is  less  than  eight,  they  shall  be 
entitled  to  be  schooled  in  the  nearest  district  which  maintains 
a school  for  colored  children.  W*  do  not  believe  that  said 
children  nay  be  required  to  accept  private  instructions  in  the 
home  of  a white  teacner  instead  of  being  sent  to  a colored 
school  in  the  nearest  district.  If  e pioving  a white  teacher 
to  teach  these  c ildren  in  her  home  would  be  considered  as 
maintaining  a school  for  said  colored  children,  it  is  very 
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doubtful  whether  the  district  would  have  any  legal  mt  ority 
to  expend  school  funds  for  that  purpose,  for  the  reason  that 
the  statute  does  not  aut  \0ri2e  the  rpslntaiaing  of  a nubile 
school  in  a district  where  the  ntiiaber  of  children  is  less 
than  eight,  but  expressly  provides  that  they  shall  be  trans- 
ported to  a utblic  school  in  the  nearest  district.  It  is 
only  -here  t ,ere  ere  eight  or  ■■ore  children  that  the  school 
board  has  the  out ion  of  establishing  a separate  school  for 
colored  children  or  in  lieu  thereof  paying  for  their  education 
in  another  district. 

It  is  therefore  the  opinion  of  this  Department  that 
-here  there  ere  only  five  colored  children  of  school  are  in 
the  district,  that  they  are  entitled  and  should  be  sent  to 
a school  in  the  nearest  district  w ich  maintains  a separate 
school  for  colored  children.  The  trane variation  and  tuition 
charges  incurred  therefor  are  to  he  paid  by  the  district. 


Very  truly  yours, 


F " . : S 


-V 


Assistant  Attorney  Oener 


A 10VED: 


Attorney  General. 


ELECTION  COMMISSIONER  OP  ST.  LOUIS  COUNTY  INELIGIBLE  FOR  APPOINTMENT 
TO  OFFICE  AUDITORIUM  COMMISSION  OF  CITY  OF  ST.  LOUIS,  MO., Under 
SECTION  105S 5 R.  S.  MO.  1929. 


l 


Honorable  Lon  Senders 
117  North  Broadway 
St*  Louis,  Missouri 


October  21,  1953 


FILED 


Dear  Sirs 


Replying  to  your  letter  of  October  20,  and  tele  gran 
of  the  21st,  beg  to  say  your  letter  reads  as  follows! 

"I  occupy  the  position  as  one  of  the 
Democratic  Election  Connie  si oners,  for 
St*  Louie  County*  Upon  ay  return  from 
the  east,  I have  been  Informed  that 
Mayor  Dlekmann  has  appointed  ae  a member 
of  the  Auditorium  Commission,  which 
Commission  will  have  charge  of  the  large 
Auditorium  In  St*  Louis,  but  wlihomt 
salary,  or  compensation*  ****** 

Will  you  be  eo  ood  as  to  give  me  an  opinion 
whether  the  acceptance  of  the  appointment 
upon  the  Auditorium  Comnl salon  would  In  my 
way  embarrass  me  In  continuing  ae  elect  lea 
commissioner*  I rathor  feel  that  this  la 
not  a political  of flea  In  the  strict  sense, 
on  account  of  It  being  a canolas  ion  without 
salary,  but  I went  to  be  sure  before  accept- 
ing same." 

Your  telegram  of  the  21st  Is  as  follows! 

"Very  Important  to  have  a quick  ruling  on 
Inquiry  as  per  ny  letter  yesterday  whe  ther 
Lection  One  naught  five  three  six  election 
laws  interfere  with  my  acceptance  of 
appointment  on  Auditorium  Commission  while 
1 am  also  an  election  commissioner  in  the 
county  stop  Auditorium  appointment  by 
Mayor  Dlekmann  la  in  City  of  St*  Louis  and 
not  In  the  county  and  as  you  know  St*  Louis 
Is  not  a part  of  St.  Louis  County  under  Its 
apeelal  charter," 


HfHI 


Honorable  Ion  5 inters 
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DISTIMCTIOH 
HBT«KK> 
OmCE  AID 
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One  criterion  distinguishing  an  office  from  an  employ* 
is  the  fact  that  official  powers  are  created  and  conferred 
law*  ..n  employment  may  be  created  by  law  but  not  necessarily 
It  is  more  often  created  by  contract/  A public  office  on 
other  hand  is  newer  conferred  by  contract  but  finds  its  source 
limitations  in  some  act  or  expression  of  the  Governmental 


"The  most  Important  characteristic 
which  distinguishes  an  office  from 
an  employment  or  contract  is  that 
' the  creation  and  conferring  of  an 
office  involves  a delegation  to  the 
individual  of  sons  of  the  sovereign 
functions  of  Government  to  be  oxer* 
elsed  by  him  for  the  benefit  of  the 
public  - that  some  portion  of  the 
sovereignty  of  the  Government,  either 
Legislative,  <xecu tlve  or  Judicial, 
attaches  for  the  time-being  to  ba 
exercised  for  the  public  benefit* 1 w 

Uechem  on  Public  Offices,  Sec*  4* 

Our  own  up  name  Court  has  said* 

"A  public  office  ie  an  agency  for  the 
State  or  more  definitely  a charge  or 
trust  conferred  by  public  authority 
for  a public  purpose  requiring  the 
performance  of  duties  Involving  the 
exercise  of  some  portion  of  sovereign 
power." 

State  ex  rel  Aevely  v.  Ha  element.  300  Ho.  59* 

Assuming  the  Auditorium  Coamlsslon  la  created  by  some 
authority  of  the  City  of  St*  Louie  and  that  the  Coimniss ion  win 
exercise  control  and  management  of  the  city  owned  Public  Audi- 
torial built  by  public  funds  and  maintained  by  the  city  for  the 
benefit  of  the  pu  die.  It  le  the  opinion  of  this  department  the 
menbera  of  aald  Auditorium  Commies Ion  will  be  public  officers* 


;i  an  arable  Lon  Sander® 


5- 


October  21,  1955 


Section  10356  ft.  3*  Mo.  1929,  provides  eg  to  St. 

Louis  County  Election  Connies loners  as  follower 

"They  shell  hold  no  other  office 
and  shall  be  ineligible  to  ary 
elective  or  appointive  office  dur- 
ing their  term  of  offlee*  * * *.® 

It  Is  the  opinion  of  this  Department  that  the  spirit 
and  the  letter  of  the  Missouri  Statutes  forbid  ;our  acceptance 
of  the  appointment  of  the  St.  Louis  City  Auditorium  Commission, 
so  long  es  you  are  a member  of  the  St.  Louis  County  >oard  of 
Election  Board. 


Very  respectfully. 


stay  vsgswm — 

Attorney  General. 


mam  xr.  mm 

Assistant  Attorney  General. 


ECCiLC 


fKJilT  NT  I ART — WARDEN — CONVICT:  Authority  of  law  to  imprison 

convitts. 


Kov-mher  9, 


1933 


Honorable  J • M.  Sanders  , Cardan 
Ml  so* i r 1 State  Penitentiary 
Jefferson  City,  Missouri 


Dear  harden: 


Your  request  for  fin  opinion  dated  November  6th, 
was  as  follows! 

* At  the  February  Term,  1931,  of  the  Cole 
County  Circuit  Court  one  Charles  Alberts, 
alias  Jack  Allen,  plead  guilty  to  the  charge 
of  taking  away  a minor  female  for  the  pur- 
pose of  concubinage* 

He  was  sentenced  by  the  Court  to  serve  a term 
of  three  (3)  years  in  the  Missouri  State 
penitentiary*  He  was  paroled  by  the  Court 
on  the  day  of  sentence* 

At  the  October,  1933,  Term  of  the  Cole  County 
Circuit  Court  this  sentence  was  revoked  rad 
the  defendant,  upon  direction  of  the  Court 
was  apprehended  by  the  Sheriff* 

However,  the  oopy  of  sentence  and  Judgment 
of  Court  nowhere  contains  the  Instructions 
of  the  Court  to  the  Sheriff  to  deliver  the 
defendant  to  the  penitentiary,  nor  any  order 
directing  the  T'ardsn  of  the  J enitentlary  to 
receive  the  defendant  to  serve  out  the  pun- 
ishment assessed . 

I request  your  opinion  regarding  the  pro- 
cedure I should  follow  in  this  oase.  Should 
the  defend-nt,  Alberts,  be  refused  by  me,  and 
made  to  remain  in  the  custody  of  the  Sheriff, 
or  are  the  instructions  of  the  Court  to  the 
sheriff  following  the  revocation  of  parole 
sufficient  for  me  to  accept?" 

Section  3809  H.  8,  Mo.  1929,  orovides  as  follows i 

"The  circuit  and  criminal  courts  of  this 
state , and  the  court  of  criminal  correction 
of  the  city  of  St.  Louis,  shell  have  power, 
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as  hereinafter  provided,  to  parole  persons 
convicted  of  a violation  of  the  criminal 
lavs  of  this  at ate." 

uectiou  3811  *♦*.  Me*  1939  provides  ae  follows: 

"tfhen  any  person  of  prevl  us  good  character 
nnd  who  shall  not  have  been  previously  con- 
victed of  a felony,  shall  be  convicted  of 
any  felony  exoept  ramler,  rape  (where  the 
rape  charged  and  the  proof  a hove  said  rape 
to  have  been  coanittsd  by  neons  of  force, 
violence  or  by  potting  the  female  In  f :ar 
of  immediate  Injury  to  her  person) , arson 
or  robbery,  raid  Imprisonment  In  the  peni- 
tentiary shall  be  assessed  as  the  pun in h— 
aent  therefor,  and  sentence  shall  have  been 
pronounced,  the  court  before  whom  the  con- 
vict l m was  had,  if  satisfied  that  such  per- 
son, if  permitted  to  go  at  large,  would  rot 
again  violate  the  law,  may  In  his  discretion, 
by  order  of  record,  parole  ouch  person  and 
permit  him  to  go  raid  remain  at  large  until 
such  parole  be  terminated  as  hereinafter 
provided:  Provided,  that  the  co  >rt  shall 
have  no  power  to  parole  any  person  after  he 
has  been  delivered  to  the  warden  of  the  pen- 
itentiary. " 

Section  3613  K.  B.  ho.  1939  provides  as  follows: 

*£hen  any  person  shall  be  paroled  under  the 
provisions  of  section  3811  of  this  article 
the  court  granting  said  parole  or  the  Judge 
thereof  in  vacation  say  terminate  said  par- 
ol u at  any  time  without  notice  to  £uoh  per- 
son by  merely  directing  the  olerk  of  the 
court  to  make  out  and  deliver  to  the  sheriff 
or  other  proper  officer  a certified  copy  of 
the  sentence,  together  with  a certificate 
that  such  person  has  been  paroled  raid  his 
parole  has  been  terminated,  and  it  shall  be 
the  duty  of  such  officer,  upon  receipt  of 
such  certified  copy  of  sentence,  to  immedi- 
ately arrest  such  person  and  transport  and 
deliver  him  to  the  orden  of  the  penitentiary 
in  the  snae  manner  as  if  no  parole  had  b en 
granted,  and  the  time  such  person  shall  hnvs 
been  at  large  ucom  parole  shall  not  be  counted 


iono  ruble  J.  M.  Bandars t Harden 
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us  a part  of  the  tern  u.f  Li  a sentence,  but 
the  tiiae  of  hi  a sentence  ahull  c aunt  fr  »ta 
the  date  of  hi a delivery  to  the  Warden  of 
the  penitentiary ,* 

Beotian  3413  i*.  B.  ho.  1939  provided  as  follows: 

■ Jhunuvar  any  o outvie  t shall  bo  delivered  to 
a aid  board,  the  officer  having  such  convict 
in  charge  ohall  deliver  to  the  board  the 
cert Hied  copy  of  the  sentence  received  by 
uueh  officer  froc  the  clerk  of  the  court, 
and  shall  take  f roc.  the  board  a certificate 
of  the  delivery  of  ouch  convict.* 

Beotian  8*8  ft.  8.  ho.  1939,  provides  as  follows: 

*Mo  person's  body  shnll  be  imprisoned  or 
restrained  unless  by  authority  of  law.*. 

In  the  instrnt  cr.po  defendant  was  sent  meed  to  three 
yearsiin  the  fltate  Penitentiary,  but  under  the  right  conferred 
as  provided  under  section  3f  09  and  3811  supra,  the  prisoner 
was  paroled  by  the  Court  mci  the  parole  trns  terminated  undertthe 
provisions  of  section  3>;1P.  It  is  to  be  noted  that  the  Court 
followed  the  Isw  in  his  procedure.  The  judgment  and  the  sen- 
tence of  the  Court  does  not  have  to  contain  any  Instructions  to 
the  sheriff  or  directions  to  the  warden.  4t  is  sufficient  If 
the  Court's  records  show  that  a comnltraont  was  ordered  Issued 
by  the  clerk  of  the  Circuit,  Court,  directed  to  the  sheriff,  which 
in  this  case  was  done  as  revealed  In  the  Court's  ord-»r  iwr.ndi- 
ately  following  the  re  vocation  of  the  parole.  On  delivery  of  a 
prisoner  to  thu  penitentiary,  the  law  provides  that  a certified 
copy  of  the  Court's  orders  sentencing  the  prisoner,  aacourpony 
the  prisoner  as  provided  In  section  8413  supra.  This  was  cone 
in  the  inptr.nt  ease  and  is  sufficient  authority  of  law  for  the 
Pen  1 Board  to  accept  the  person  convicted,  and  it  would  be 
their  duty  to  make  out  a certificate  of  delivery  for  such  con- 
vict. 


It  ia  to  be  not  d that  In  the  instant  case  the  record 
shows  that  the  parole  was  revoked  rind  the  clerk  was  ordered  to 
issue  a warrant  of  coimitnent,  sontenoe  having  already  been 
passed.  It  is  usual  that  the  warrant  of  ooramitnent  accompany 
the  prisoner  with  the  other  neoensary  papers.  Ho  doubt  if  the 
Penal  Board  will  take  the  oat ter  up  with  the  clerk  of  the  Court, 


Honorable  J.  if.  a nciers,  v arden 
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the  Board  cun  obtain  a certified  copy  of  the  warrant  of  cob-* 
ttltrecint  vhich  the  olerk  Isaued  as  per  the  Court  order.  This 
copy  is  not  required  by  law  to  be  in  your  files  but  its  absence 
Is  giving  you  some  vcrry  sad  no  doubt  it  is  of  value  in  your 

Dope,  t m cat  on  aajqr  ocasslone. 


i ietmect  fully  cu'offli  1 1 ed 


SflLUAH  Oiili  SATOR8 

Assistant  Attorney  General 


APPHO^KDi 


wrrmr^m — 

Attorney  General. 
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JUDO:.:  :?T  I’’  CRIMINAL  GasSS  - Sentences  for  & seeped  convicts  to 

be  cumulative. 


November  ltth,  19S3 


r.  J.  • finders,  nr  dan 
ioeourl  tr  ta  onltontiary 
•Jeff  or  son  City,  Missouri 


o h'-.ve  your  request  of  To voaber  7th,  1923,  for  nn 
opinion , which  ran west  is  in  the  following  lfnguepo : 


"it  the  'eptOMbor,  1925,  ierm  of  the 
Coes  County  Circuit  Court  the  defendant, 
Larson,  plead  guilty  to  ofvrjroe  Of  Steal- 
ing Chickens  In  tho  High t Time  ■•tad  Cs  .-Ty- 
ing Donee-  led  'e-:pons*  Ho  w.;  & oontorood 
to  serve  ( eon ©ecu lively)  five  (E)  - nd  two 
1 2 ) years  reopeo tlvaly,  f r or?  * c tober  20,  19 B& 

He  7T-s  t -coordinrly  received  ct  this  in- 
stitution ieoember  3,  1925.  On  'fey  88,  1026 
the  prisoner  escaped  frosts  the  outside  ear- 
renter  shop  after  a see  tilting  a ~"u»rd.  He 
Wf  s returned  five  days  later. 


or  this  eeonpo  ho  was  sen to need  at  the 
"oronbor,  1926,  Term  of  the  Dole  County 
Circuit  -ourt  to  serve  throe  (3)  yorro, 
"fro  i expiration  of  present  sentence." 


The  sentences,  there  ore,  rd  tho  order 
in  which  they  wore  pronounced  r©: 


oc.4,1925 
Joe  #4 ,19  Sl- 
av* It  ,1926 


Ca8r‘  Dounty- 
Co  os  County- 
Oolo  County- 


Coueo  80158 
Cbum  20101 


Hie  tTisouer*  a esc  pe  occurred  wring  tho 
first  year  of  two  sentences  tot.  lin*  sevon 
(7)  ye  * ?e  custor  ry  or  Ity  for  esc  t> 


It  - Hon*  J*  H«  ruler o 


being  lose  of  writ  tine  nnd  bonof it 
of  the  three-four ths  1-  w,  should  Lt  roon 
servo  both  the  fivo  nd  tho  two  70 f ra 
sentence  ir.  full,  or  only  tho  first-  B 
yer-rs-  sentence'” 


sentence  In  Case  C0150  end  tho  judgment  of  tho  court 
thereon  vrts  os  follows: 


”It  Is  therefore  ordered,  sentenced  nd 
d Judged  by  the  court  th-  t tb’*  c id  defend- 
ants, rehio  )e  itt  rnd  John  1/ rson  hovlnp 
pie- d rullty  -‘B  fores  id,  bo  oonflred  in 
the  necitenti^ry  of  tho  >tste  of  Missouri 
for  the  period  of  fivo  yenre  from  tho  4th  dry 
of  ^eeonbor,  1925  rnd  th:  t the  sheriff  of 
this  county  sh?  11  without  del'  y,  remove  end 
snfely  convoy  the  s;  Id  defendant*  to  the 
said  penitent  ft 'try  there  to  be  kept,  confined 
nd  tre;  ted  in  tho  m rmor  directed  by  lew  un- 
til the  JudfTioiit  ^nd  sentence  of  tho  court 
herein  bo  coapliod  with  or  until  the  n id  do- 
ford  nto  shall  bo  othorwine  discharged  by  due 
eourne  of  lsiw,* 


It  Is,  therefore,  the  opinion  of  this  office  thrt  the 
u'  ovo  judment  snd  sentence  of  tho  circuit  court  wne  v lid  and 
blndinr  nnd  that  the  defend  nt  munt  serve  his  five  ye -r  eon- 
tenoe  from  JJeeecber  4th,  1925  until  ho  is  diDCh^rgod  therefrom 
by  opera - ion  of  low. 

In  Gres©  no*  20161,  the  defendant  wen  sentenced  on  the  sane 
dny  as  / m no*  20158,  and  the  Judgment  ^nd  sentence  in  the  la- 
ter O’  «o  re*' da  in  port  «s  follows: 


"it  is  thoroforo  sentenced  or  orod  nd  nd- 
judged  by  the  court  th-  t tho  a Id  defendant 
John  3-croon  hr  Ting  plan!  rullty  s "fare- 
s . id  be  confined  in  the  I enitontimry  of  the 
tnio  of  liscourl  for  the  period  of  two 
years  to  follow  t tlon  of  sentence  in 

ease  Vo*  201X0,  nd  'Tnt  tne  nherirr  or 
thl'  "ounty  ah  11  ^1  hout  del  y ronove  and 
oly  oor  vey  the  arid’  defendant  to  the  o id 
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penitentiary  there  to  bo  ':©pt,  confined 
and  treated  In  the  n nner  provided  by 
law  until  the  non tone®  - nd  Judgmont  of 
the  court  her© in  be  compiled  with  or  un- 
til the  e;  Id  defendant  ehnll  bo  other- 
wise discharged  by  duo  course  of  law.** 


It  there  "ora  >pno  rr  th^t  the  sentence  in  c.  so  o.  20131 
cannot  begin  until  tho  defend  .nt  hns  nerved  hi a son tone©  un- 
der o so  Ho.  201 LG. 

1th  reference  to  the  conviction  of  the  defendant  for  ea- 
Cfiplng  fron  tho  penitent  Ip  ty,  which  cor.vletlon  occurred  in  the 
Cole  County  Circuit  Court  or.  rovcmbor  1£,  1026,  nd  wo©  for  a 
tor-m  of  throe  yoera , we  any  disregard  that  part  of  the  son  ton  ce 
neklnr  it  begin,  ’Fren  the  expiration  of  the  present  son  tone© 
as  surplusage.  The  above  phrase  ^fron  expiration  of  rrosont 
sentence " was  unnecessary  In  this  Judgment,  because  under  ootlon 
3912,  . to.  1929,  the  Lerislnturo  specifically  provided  for 

the  centcnee  In  such  r.  case  as  this,  and  the  statute  automatic?  lly 
becomes  a part  of  every  sentence,  whether  Included  theroln  by  tho 
Judge  or  not*  That  section  of  the  statute  re^ds  - a follows: 


"If  nny  person  confined  in  the  penitentiary 
for  nny  term  less  than  life,  or  In  1 wful 
custody  '-oin/  to  the  penitentiary,  shell 
break  such  prison  or  custody  tnd  esc  pc  there - 
fron,  he  shall,  upon  oonvlotion,  be  puninhod 
by  Inprinon^tent  In  tho  penitentiary  for  a 
torn  not  exceed inr  five  years,  to  con:  ©no* 

Li  £Ll  oxpir-  nop  sf  the  flrldbll  'Em ITia- 

prison— at. 


It  is,  therefore,  the  opinion  of  this  office  that  the  above 
convict  must  sorv©  tho  three  son to nee s in  the  order  In  >hich  ho 
wo r sentenced,  nd  that  n prior  eentenae  must  b©  served  and  the 
defend:  nt  dlnoh  rged  therefrom  before  he  can  obtain  credit  for 
serving  tine  upon  any  siibso  uont  sentence* 


den poet fully  eubni t ted , 


i rm.hr  ;p: 


]fn  FTK1ITT  2.  *:  c r 

salat;  nt  ttornoy-u.irer^l 


■XT  * .g-.i I . 
t t or no v-e 


Schools  — Sec.  9340,  R.S.1929,  requiring  county  and  township 
collectors  to  turn  over  school  moneys  of  city,  town  and  con- 
solidated districts  to  treasurer  of  hoard  of  education  there- 
of, modifies  Sec.  9264  and  9266,  requiring  such  moneys  for 
all  classes  of  schools  paid  to  county  treasurer* 


I' 


January  10  f 19J53 


i filedI 

Si 


Hon.  Chas.  A.  Lee 

State  Su  erintendent  of  Public  Schools 
Jefferson  City,  Missouri 


Dear  Sir:  Attention  of  Mr.  Geo.  B.  John 

We  have  your  letter  of  January  5,  1933,  as  follows: 

"I  desire  to  have  your  official  opinion  on  the 
following  problem: 

Explanations: 

Some  confusion  has  heisen  relative  to  the  pro- 
per method  for  county  colleotors  to  dispose  of 
school  money  collected  each  month  for  six-director 
school  districts  (town,  city,  or  consolidated). 

It  is  the  practice  of  many  county  collectors  to 
turn  over  all  school  money  for  town,  city  or  consol- 
idated districts  to  the  county  treasurer  who  in 
turn  forwards  this  money  to  the  treasurer  of  the 
school  board.  Other  county  collectors  turn  over 
all  school  money  direct  to  the  school  board  treasur- 
er. 


Section  9340  R.S.  1929,  provides  the  collector 
shall  turn  over  all  money  direct  to  the  school 
board  treasurer.  However,  Sections  9264  and  9266 
appear  to  conflict  with  the  foregoing  section. 

Section  9340  applies  to  special  oases. 

Sections  9264  and  9266  applies  to  all  classes 
of  schools. 

Questions: 

1.  Is  there  any  conflict  between  the  foregoing 


sections? 

2,  Does  the  special  section  take  precedence 
over  the  general? 

3*  To  whoa  should  county  or  township  collect- 
ors make  their  monthly  turnover  of  school  taxes 
collected  for  town,  city  or  consolidated  districts?" 

The  conflict  between  the  sections  is  removed  by 
holding  that  the  later  and  special  one  modifies  the  general 
sections,  and  that  county  and  township  collectors  should  make 
their  monthly  turnover  of  school  taxes,  collected  for  city, 
town  and  consolidated  districts  direct  toths  treasurer  of 
the  Board  of  Education  thereof* 


Respectfully  yours, 


Denton  Dunn 

Assistant  Attorney  General 


Approved 


Roy  HcKittriok 
Attorney  General 


DD:ER 


RE;  Schools,  Section  9217,  R.S.  1329,  requiring  districts  to  maintain 
separate  schools  for  negro  children  resident  therein,  or  in  lieu 
thereof  transportation  to  and  tuition  in  such  a school  in  the 
county,  on  penalty  for  failur  of  being  deprived  of  -utile  schools 
funds*,  is  mandatory  and  otate  Superintendent  of  Public  schools 
should  ascertain  facts  and  act  thereon  in  apportioning  such  funds. 


\ 


I 

S 
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January  11,  U?? 


Son.  Charles  . Lee, 

St  te  Superintendent,  ublic  Schools, 
Jefferson  City,  Missouri* 

i-.tt:  Ur.  Geor  ;e  B.  Jovn. 


PI  LED" 


Dear  Sir:- 

Your  let'er  of  J:nuary  b,  U?  to  us  is  as  follows: 

"Compl.  int  has  reached  this  de  - rtment  u *an  a 
number  of  occasions  from  parent:  o^  colored 
pupils  soy  in  the  school  board  has  neglected  or 

refused  to  provide  school  facilities  for  color  d 
pupils  accorain,  to  the  provi.ions  of  Section 
3217. 

"Section  3217  rovides  that  sho  It-  sny  bo  rd 
neglect  o:  re  use  to  com  ly  ith  the  provisions 
of  this  act  they  shall  be  deprived  of  any  >r  rt 
of  the  public  funds  so  long  as  the  lav,  is  not 
complied  with. 

"Bach  ye  r during  the  month  of  August  the  State 
Superintendent  makes  the  apportionment  of  the 
sti  te  school  moneys.  .*  Iso  the  county  clerk  at 
different  tines  during  the  ye  r ap  ortlons  to 
each  school  district  public  funos  derived  from 
the  Foreign  Insurance,  County  Interest,  Township 
Interest,  ant:  R Ilroad  taxes. 

n uestions: 

"1*  Can  the  btr  te  Superintendent  or 
county  clerk  legally  ap  ortion 
money  to  schorl  Districts  wh^n 
valid  Information  is  av-  il  ble 
shoving  that  the  rorrd  has  negledted 
or  refused  to  provide  school  facil- 
ities for  colored  pupils? 

"£.  = hat  would  be  v lid  inform-  tion  suf- 
flcient  to  deny  the  ap  ortionnent  of 
public  funds  to  such  districts? 

"3.  Is  It  necessary  th- t a Tit  of  pro- 
hibition he  served  uoon  the  state 
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superintendent  or  county  clerk 
before  the  apportionment  of  public 
funds  can  be  denied  according  to  Sec- 
tion 921V? 

“4.  Does  the  word  "shall"  in  the  lest 
provision  of  Section  3217  make  it 
mandatory  that  the  state  superinten- 
dent or  county  clerk  deny  the  appor- 
tionment to  a district  without  a "writ 
of  prohibition"  when  valid  information 
is  available  that  this  law  has  not  been 
complied  with?" 

Tills  Section  9217,  h.g.  1923,  folio  s the  mandate  of  Section  3, 
Article  XI  of  the  Missouri  Constitution: 

•Separate  free  public  schools  shall  he  established 
for  the  education  of  children  of  Afric-n  descent." 

Although  the  Supreme  Court  has  said  that  "shall"  in  the  Consti- 
tution does  not  compel  the  legislature  to  act  (Fahey  vs  Hsck- 
mann,  231  Mo.  551,  373),  because  there  is  no  way  to  compel  a 
legislative  body  to  act,  yet,  when  it  does  act  and  itself  uses 
mandatory  words  and  provisos  to  enforce  the  legislation  enacted 
by  it  in-  jursuance  of  its  constitutional  powers  end  duties,  the 
administrative  officers  re  bound  thereby,  as  they  do  not  have 
the  prerogative  of  declining  to  ct  with  no  one  to  c 11  them  to 
account  for  non- action  other  than  the  voters  at  the  next  election, 
as  is  the  case  with  legist: tors,  as  the  court  says. 

In  fact,  the  Kansas  Qity  Court  of  Appeals  held  Section  9217,  &.fc. 
Mo.  1329  to  be  mandatory  upon  the  school  hoards  in  the  case  St: te 
ex  rel.  vs  Cartwright,  122  App.  £57,  33  S.V • 43,  holding  that  man- 
damus should  issue  to  the  board  to  establish  and  rr  int^in  a school 
for  colored  children  in  the  district  as  the  statute  recuired,  and 
this  ca  e has  been  cited  with  approval  in  State  cx  rel.  Whitehead 
vs  Venom,  326  Mo.  352,  353,  361,  32  S.VV.  (bd)  159.  So  it 

would  seem  that  parties  injured  by  non-action  of  the  board  have 
a remedy  by  mandamus  against  the  oard. 

However,  the  legislature  has "imposed  3 penalty  on  the 
district  by  the  last  proviso  of  Sec.  9217,  as  you  say,  by 
depriving  it  of  rublic  funds  in  case  of  its  board  of  directors1 
failing  or  refusing  to  comply  with  this  Section.  Though  this 
statute1 s enforcement  may  bear  hard  upon  the  negligent  district 
and  its  schools,  the  statute  like  all  others  is  presumptively 
valid,  and  in  otir  opinion  should  be  complied  with  by  the  State 


-Z- 


Superintendent  of  Schools,  when  he  comes  to  make  his 
apportionment  end  is  satisfied  by  proper  inquiry  that  a district 
is  failing  or  refusing  to  provide  school  facilities  for  negro 
children  resident  therein  as  recuired  by  Sec.  9217,  tfcet  is,  either 
to  maintain  a separate  school  for  them,  or  in  liru  hereof  orovide 
transportation  to  :nd  tuition  in  such  a school  in  the  county. 

Of  course,  the  enforcement  of  this  penalty  depends  first  upon  the 
ascertainment  of  the  fact  of  the  failure  or  refusal  of  the  district 
to  comply  with  the  law,  and  as  no  method  of  its  determination  is  set  out 
5n  the  statute,  the  fact  should  be  ascertained  a s any  other,  that  is, 
by  finding  competent  witnesses  who  are  familiar  with  the  facts  and 
could  testify  thereto  in  court,  if  the  fact  is  die  nited  therein. 

If  the  board  is  notified  of  the  proposed  action  on  the  ground  of  its 
failure  or  refusal  to  obey  this  lav,  there  ought  to  be  no  great 
trouble  about  determining  the  facts,  "‘hi eh  must  he  well  mown  in  any 
district  which  is  actually  so  failing  or  refusing.  -e  do  not 
think  it  necessary  to  • ait  for  some  injured  party  to  sue  out  a 
writ  of  prohibition  against,  the  Superintendent,  as  the  burden  ought 
not  to  be  rimarily  upon  injured  persons  to  enforce  a law  of  this 
kind,  and  if  the  State  Superintendent  should  act  u -on  an  error  of 
fact,  then  the  district  would  have  its  remedy  by  mandamus  agr inst 
him,  or  if  the  district  dis  uted  the  validity  or  this  roviso,  it 
could  raise  that  ruestion  also  for  the  courts  to  deternine. 

¥»e  hav  not  at  eirnted  to  consider  the  duty  of  the  county  clerks  in 
this  matter,  because  their  legal  adviser  is  prim  rily  the  local  oros- 
ecu ting  attorney,  who  can  then  ' sk  the  o Ini on  of  this  department, 
if  he  is  not  himself  satisfied  in  regard  thereto. 

Trusting  we  hav  fuly  answered  your  in  uiries,  we  are 

Respectful  y your  , 


A?  ROVED: 


DRttTCa  UJHN 

*sst.  Attorney  General 


DD^jnh 


ROY  MflUTTRUK 
Attorney  General 


St.  Louis  County — right  to  hire  ana 
fire  employees  of  Highway  Department. 


/i  Qj  ’ 

July  £6,1933  j 1 


Hon.  R.  E.  Schema cher. 

Associate  Judge  of  County  Court, 

St.  Louis  County, 

St.  Louis,  Missouri. 

Dear  Sin 

We  have  your  request  of  June  13th,  1933  for  an  opinion  from 
this  Office  upon  the  following  questions: 

* In  view  of  Eection  6 of  Article  36  of  the 
Constitution  of  Mi  ssouri,  does  the  County 
Court  of  St.  Louis  have  the  right  to  emoloy 
employees  of  the  county  working  In  the  County 
Highway  Garage,  or  does  that  right  belong  to 
the  Highway  Engineer? 

Further,  is  It  within  the  jurisdiction  of  the 
County  Highway  Engineer  to  dismiss  any  em- 
ployees within  his  department  without  preferring 
charges  and  securing  the  consent  of  the  County 
Court® ■ 

ftith  reference  to  the  first  paragraph,  namely  as  to  whom  the 
power  belongs  to  employ  workmen  in  the  County  Highway  Garage, 
we  refer  you  to  an  opinion  of  this  Department  under  date  of 
January  £5th,1933,  furnished  to  the  Prosecuting  Attorney  of 
St*  Louis  Coumty,  a copy  of  which  is  enclosed  herewith*  In 
th a#  opinion  it  was  held  that  the  County  Highway  Engineer  had 
only  such  authority  to  employ  workmen  who  csme  within  the  class 
of  assistants  to  the  Highway  Engineer. 

With  reference  to  the  contract  of  employment,  we  assume  that 
such  employment  is  for  an  indefinite  term,  and  the  rule  for 
the  termination  of  such  a contract  of  employment  is  stated 
in  39  C.  J.  p.  70,  sec.  60  as  follows: 

" A contract  of  employment  for  am  indefinite 
term  may,  in  the  United  States  be  term' ns ted 
at  the  will  of  either  party.  ■ 
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Under  Section  9011  K.  &.  1929,  with  reference  to  the  power 
of  hiring  employees,  it  provides* 

■In  the  event  the  County  Highway  Engineer 
cannot  properly  perform  all  the  duties  of 
his  office,  he  shall,  with  the  approval  of 
the  court,  appoint  one  or  more  assistants 
who  shall  receive  such  compensation  as  may 
be  fixed  by  the  court." 

As  to  the  meaning  of  the  above  term,  "duties  of  his  office", 
we  look  to  Section  3013,  E.  S.  1929,  which  is  as  follows* 

■SEC. 0013.  TO  HAVE  SO?Eh?IbIOil  OVEh  HIGHWAYS 
OF  COUHTY.  — the  county  highway  engineer  shall 
have  direct  supervision  over  all  public  roads 
of  the  county,  and  over  the'  road  overseers  and 
of  the  expenditure  of  all  comity  and  district 
funds  made  by  the  road  overseers  of  the  county. 

He  shall  also  have  the  supervision  over  the 
construction  and  maintenance  of  all  roads,  cul- 
verts and  bridges.  county  court  shall  order 
a road  established  or  changed  until  said  pro- 
posed road  or  pro Dosed  change  has  been  examined 
and  approved  by  the  county  highway  engineer. 

So  county  court  shall  issue  warrants  in  payment 
for  road  work  or  for  any  other  expenditure  by 
road  overseers,  or  in  payment  for  work  done 
under  contract,  until  the  claim  therefor  shall 
have  been  examined  and  approved  by  the  county 
highway  engineer." 

It  is  therefore  the  opinion  of  this  Office  that  three  conditions 
must  be  met  before  the  County  Highway  Engineer  can  employ  anyone 
to  assist  him; 

(1)  The  duties  to  be  performed  must  be  duties  im- 
posed by  law  upon  the  County  Highway  Engineer; 

(2)  The  County  Highway  Engineer,  from  lack  of  time 

or  otherwise,  cannot  properly  perform  such  duties 
for  adiich  the  persons  to  be  employed  are  to  per- 
form; 

(?)  The  employment  of  such  assistants  must  be  ap- 
proved by  the  County  Court. 
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The  Highway  Engineer  is  charged  with  supervision  over  the  con- 
struction and  maintenance  of  all  roads,  culverts  and  bridges. 

Such  assistants  as  are  appointed  by  him  must  come  within  the 
class  of  assisting  the  engineer  in  the  supervision  and  construc- 
tion of  roads,  culverts  and  bridges.  The  power  to  employ  all 
other  workmen,  that  is  workmen  employed  for  the  purpose  of 
executing  construction,  laboring  on  the  highway  or  in  the  garage 
is  vested  in  the  County  Court.  This  general  authority  originates 
in  Section  36  of  Article  VI  of  the  Missouri  Constitution,  which 
reads  as  follows: 

■In  each  county  there  shall  be  a county  court, 
which  shall  be  a court  of  record,  and  shall  have 
Jurisdiction  to  transact  all  county  and  such  other 
business  as  may  be  prescribed  by  law.  The  court 
shall  consist  of  one  or  more  judges,  not  exceeding 
three,  of  whom  the  prohate  judge  may  be  one,  as  may 
be  provided  by  law." 

Specific  authority  for  such  is  found  in  Sestion  7946,  B.  s.  19 £9, 
which  reads,  in  pad t,  as  follows: 

"Whenever  any  public  money,  whether  arising  from 
taxation  or  from  bonds  heretofore  or  hereafter  issued, 
is  to  be  expended  in  the  construction,  reconstruction 
or  other  improvement  of  any  road,  or  bridge  or  culvert, 
the  county  court,  township  board  or  road  district,  com- 
missioners, as  the  case  may  be,  shall  have  full  power 
and  authority  to  construct,  reconstruct  or  otherwise 
improve  any  road,  and  to  construct  any  bridge  or  cul- 
vert in  such  county  or  other  political  subdivision  of 
the  ptat&,  and  to  that  end  may  contract  for  such  work, 
or  may  purchase  machinery,  employ  operators  and  pur- 
chase needed  materials  and  employ  necessary  help  and  do 
such  work  by  day  labor.  * * * * 

When  the  engineer  is  given  power  to  employ  such  assistants  as  may 
be  necessary,  "with  the  approval  of  the  court-,  the  duties  Involve 
upon  the  engineer  to  employ  such  assistants,  and  the  duty  involves 
upon  the  county  court  to  approve  or  disapprove  of  such  assistants. 
Such  is  the  construction  placed  upon  this  term  in  Butler  v.  Sullivan 
County,  108  lo.  630,  l.c.  638.  In  the  Sullivan  County  case,  the 
Statute  gave  the  county  collector  the  power  to  employ  attorneys 
"with  the  approval  of  the  county  court"  to  aid  the  prosecuting  at- 
torney. in  the  handling  of  tax  suits.  The  Supreme  Court  in  con- 
struing this  term  in  the  Sullivan  County  case,  l.c.  638,  said: 
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■The  statute  neither  authorizes  the  county 
court  to  employ  counsel  nor  to  charge  the 
county  with  liability  for  his  compensation. 

The  power  to  employ  an  attorney  is  granted 
solely  to  the  collector;  this  compensation 
and  the  liability  therefor  is  provided  for  by 
the  law.  The  only  power  granted  to  the  county 
court  is  to  approve  or  disapprove  of  such 
employment,  and  thereby  fix  the  status  of  the 
attorney  employed  by  the  collector  as  to  his 
right  to  such  compensation  when  his  right  to, 
and  the  amount  the  eof,  comes  to  be  ascer- 
tained by  the  court  in  which  the  tax  suit  is 
texittinated,  and  the  liability  therefor  fixed 
by  the  final  judgment  of  such  court." 

The  meaning  of  a power  conferred  upon  an  official  riaich  is  sub- 
ject to  the  approval  of  another  official,  is  fully  set  out  in 
Makenson  v.  Hillon,  171  Pac.  673,  l.c,  676,  as  follows* 

"The  grant  to  Sew  Mexico  is  to  be  effectuated 
by  selection,  not  only  of  these  lands  granted 
in  quantity,  but  also  as  indemnity,  and  they 
are  to  be;  selected  under  the  direction  and 
subject  to  the  approval  of  the  secretary  of 
the  interior.  The  words  * subject  to  the  ap- 
proval* we  do  not  regard  as  giving  the  secre- 
tary of  the  interior  discretion  to  arbitrarily 
refuse  a selection  for  no  reason  at  all.  *‘hese 
words  are  to  be  understood  to  mean  that  the 
secretary  of  the  interior  shall  investigate 
and  pass  upon  and  render  judgment  as  to  whether 
the  lands  selected  are  within  the  terms  of  the 
grant,  and,  if  so,  it  is  his  duty  to  list  them 
to  the  state.” 

It  is  therefore  the  opinion  of  this  Office  that  the  County  Court 
possesses  the  right  to  employ  workmen  in  the  County  Highway  Garage 
it  is  also  the  opinion  of  this  Ofrice  that  County  Highway  Engineer 
in  contracting  with  assistants  for  an  indefinite  term  of  employ- 
ment, possesses  the  right,  without  the  approval  or  consent  of  the 
County  Court  to  discharge  such  assistants,  but  that  all  other 
employees  who  are  not  assistant s, as  herein  defined, to  the  County 
Highway  Engineer,  and  who  are  employed  by  the  County  Court  at  will 
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may  be  discharged  at  any  t3_me  by  the  County  Court,  and  not  by 
the  Highway  Engineer. 


Beanectfully  su bait ted. 


FRAJS.XIH  E.  JBEAGAS, 
Assistant  Attorney-General 


APPfiGTED; 


At  tomey-General 
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COUNTY  WARRANTS: 


Warrants,  school  or  county,  of  1932  issue 
cannot  be  paid  out  of  1933  revenue 


Sec.  12140,  R.S.  Mo.  1929  is  the  guide  for 
the  County  Treasurer  in  the  payment  of 
warrants. 


October 


> 


26,  1933. 


Hon.  n.B.  Schroeder, 
Treasurer  - Crawford  County, 
Steelville,  Missouri. 


FILED 

O / 

/ 


Dear  Sir: 


This  department  acknowledges  receipt  of  your  letter 
of  October  5,  1933  relating  to  county  warrants,  which  reads 
as  follows: 


"I  would  like  to  have  sons  information 
concerning  the  paying  of  county  revenue 
warrants.  We  have  in  our  county  several 
warrants  that,  written  in  January,  1933, 
were  for  the  payment  of  county  officers 
for  the  month  of  December,  1932.  Should 
these  warrants  be  paid  out  of  this  year's 
money,  or  out  of  last  year's?  There  is 
something  like  $3700.00  in  the  treasury 
that  is  back  taxes,  and  as  numerous 
county  warrants  are  unpaid,  what  action 
should  I take  in  paying  any  of  these?" 


I. 

Warrants , school  or  county,  of  1932  issue 
cannot  ¥e  paid  ouT~ of  1933  revenue. 

We  have  written  a number  of  opinions  bearing  on  numerous 
phases  of  this  question.  The  leading  case  in  Missouri  is  Kansas 
City,  Fort  Scott  & Memphis  Railroad  Company,  Appellant,  v. 
Thornton,  152  Mo.  570,  l.c.  575-76,  wherein  the  Court  decided 
this  question,  and  the  same  has  never  been  overruled.  The  per- 
tinent nart  of  the  decision  is  as  follows: 

"As  claimed  by  counsel,  section  3205  ha3 
been  on  our  statute  books  since  1035,  but 
prior  to  the  adoption  of  the  Constitution 
of  1875  there  was  no  organic  law  which 
stood  in  the  way  of  its  enforcement  The 
result  was,  overwhelming  debts  were  con- 
tracted, which  necessarily  went  unpaid 
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or  excessive  taxation  had  to  he  levied  to 
pay  them;  the  effect  of  which  impaired  the 
credit  of  the  counties  and  cities,  engendered 
recklessness  and  extravagance  in  the  manage- 
ment of  the  public  business  and  constantly 
oppressed  the  taxpayers.  These  were  the 
evils  that  sections  11  and  12  of  Article  I 
of  the  Constitution  were  intended  to  remedy, 
first,  by  limiting  the  rate  of  taxation  and, 
second,  by  limiting  the  yearly  expenses  to 
the  revenue  provided  for  each  year.  The 
wisdom  of  these  safeguards  has  been  fully 
demonstrated  by  the  experience  and  improved 
financial  status  of  the  counties  and  cities 
since  those  provisions  were  adopted.  It  is 
the  duty  of  the  courts  to  enforce  the  organic 
law  and  to  brush  aside  any  statute  which 
conflicts  with  it  whether  it  was  passed 
before  or  after  the  Constitution  was  adopted. 
Under  these  provisions  of  the  Constitution 
warrants  may  be  issued  to  the  extent  of  the 
revenue  provided  for  the  year  in  which  such 
warrants  were  issued,  and  the  warrants  so 
issued  each  year  must  be  paid  out  of  the 
revenue  provided  and  collected  for  that  year. 
If  the  revenue  collected  for  any  year  for 
any  reason  does  not  equal  the  revenue  pro- 
vided for  that  year  and  hence  is  not  suffi- 
cient to  meet  the  warrants  issued  for  that 
year,  the  deficit  thus  caused  can  not  be  made 
good  out  of  the  revenue  provided  and  collected 
for  any  other  year  until  all  the  warrants 
drawn  and  debts  contracted  for  such  grther 
year  have  been  paid,  or  in  other  words,  only 
the  surplus  of  revenue  collected  for  any  one 
year  can  be  applied  to  the  deficit  of  any 
other  year.  Thus  each  year's  revenue  is 
made  applicable,  first,  to  the  payment  of 
the  debts  of  that  year,  and  secondly,  if  there 
is  a surplus  any  year  it  may  be  applied  on 
the  debts  of  a previous  year.  The  intended 
effect  of  all  which  is  to  abolish  the  credit 
system  and  to  establish  a cash  system  in 
public  business.  If  this  rule  results  in  any 
county  not  having  money  enough  to  pay  as  it 
goes  or  to  run  its  governmental  affairs,  the 
remedy  is  not  with  the  courts.  Having  reached 
this  understanding  of  the  meaning  of  the  Con- 
stitution it  follows,  without  the  necessity 
of  any  analytical  examination  or  comparison 
of  statutes  or  prior  decisions,  that  all 
statutes  or  decisions  providing  or  holding  a 
contrary  rule  must  give  way." 
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In  view  of  the  above  decision,  the  salary  warrants  for 
the  month  of  December,  1932  cannot  be  paid  out  of  the  revenue 
for  1933,  but  should  be  paid  out  of  revenue  for  the  year  1932. 


II. 


Section  12140.  R.S.  Wo.  1929  Is  the 
guide  for  tlie  Count y~Trea surer  in 
the  paymen'F~f  warrants. 


Regarding  the  money  which  you  have  in  the  treasury, 
received  from  back  taxes,  the  warrants  should  be  paid  out  of  same 
in  the  order  and  In  the  manner  as  proscribed  in  Sec.  12140,  R.S. 
Mo.  1929,  which  is  as  follows: 


"No  county  treasurer  shall  refuse  the 
payment  of  any  warrant  legally  drawn  upon 
him  and  presented  for  payment,  for  the 
reason  that  warrants  of  prior  presentation 
have  not  been  paid,  when  there  shall  be 
money  in  the  treasury  belonging  to  the 
fund  drawn  upon,  sufficient  to  pay  such 
prior  warrants  and  any  such  warrant  so 
presented;  but  such  treasurer  shall,  as 
he  shall  receive  money  into  the  treasury 
belonging  to  the  fund  so  drawn  upon,  set 
the  same  apart  for  the  payment  of  warrants 
previously  presented  for  the  ordinary  cur- 
rent expenses  of  the  county  as  mentioned 
in  the  preceding  section,  and  in  the 
order  presented,  so  that  no  such  warrant  of 
subsequent  presentation  shall  remain  unpaid 
by  reason  of  the  holder  of  such  warrants 
of  prior  presentation  failing  to  present 
the  same  for  payment  after  funds  shall  have 

accrued  in  the  treasury  for  their  payment. 
***** 


\ 

v 


\ 


1. 

\ 

Respectfully  submitted* 


APPROVED: 


OLLIVER  '7.  NOLflf, 

Assistant  Attorney  General 


Attorney  General 
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In  Re.  Right  of  Wholesale  Druggists 
to  import  Whiskey  for  msdioina!  pux- 
poMs  and  ship  it  to  their  retail 
drug  customers  for  medicinal  purposes. 


rU~ 

December  13,  1933. 


Mr.  Edward  P.  Schrader 
Meyer  Brothers  Drug  Company 
Fourth  Street  and  Ciaiit  Avenue 
Saint  Louis,  Missouri. 


Dear  Sir: 


Your  letter  to  this  Department  on  Decem- 
ber 13th  received  requesting  opinion  on  the  right 
of  wholesale  druggists  to  import  into  this  State 
whiskey  for  medicinal  use  only  and  sell  and  ship 
same  to  your  retail  drug  customers  for  meaioinal 
purposes  only. 


The  pertinent  parts  of  your  letter  read 
as  follows: 

"As  we  understand  Section  4508  of 
Chapter  31,  our  status  since  repeal 
is  just  as  it  was  prior  to  repeal 
of  the  18th  Amendment,  in  that  we 
are  permitted  under  the  existing 
Missouri  Laws  to  sell  and  ship  ei- 
ther within  or  out  of  the  state  when 
such  sales  are  to  retail  druggists 
and  intended  for  medicinal  purposes, 

******  + +*  + * + + + + * + + 

"It  is  our  belief  that  under  Seotion 
4508  we  are  permitted  to  import  whis- 
key for  medicinal  purposes  and  ship 
it  to  our  retail  dinig  customers  for 
the  same  purpose." 


PROVISIONS  07  3EGTI0NS  ONE  AND 
TiO  07  TWENTY-FIRST  AMENDMENT 
REPEALING  THE  EIGHTEENTH  AMEND- 
MENT AND  PHOHIBITI NO  IMPORTA- 
TION INTO  STATES  07  INTOXICATING 
LIQUORS  IN  VIOLATION  07  STATE 
LAVS. 


The  Twenty-first  Amendment  to  the  United  States  Con- 
stitution ( seotione  l.and  3.  thereof)  repealing  the  Eighteenth 
Amendment  reads  as  follows: 

* Reotlon  1.  The  Eighteenth  AxtloXe  of 
Amendment  to  the  Oonetitutlon  of  the  Uni- 
ted states  la  hereby  repealed. 

"Section  2.  The  transportation  or  importa- 
tlon  Into  any  state,  territory,  or  posses- 
sion of  the  United  state e for  delivery  or 
use  therein  of  Intoxicating  liquors  in 
violation  of  the  laws  thereof  Is  hereby 
prohibited." 


It  Is  plain  to  be  seen  that  Intoxicating  liquor  is 
forbidden,  by  the  Twenty-first  Amendment,  to  be  imported 
into  any  state  or  territory  In  violation  of  the  laws  there- 
of. 


The  first  question  therefore  presented  Is  - whether 
or  not  Missouri  Statutes  prohibit  Importation  by  wholesale 
druggists  of  intoxicating  liquors  for  aedloin&l  use  only. 
The  second  question  Is  - if  intoxicating  liquors  oan  be  Im- 
ported. by  wholesale  druggists  for  medicinal  use,  oan  the 
wholesale  druggist  sell  and  ship  same  to  retail  drug 
customers  for  medicinal  use  only. 


PROVISIONS  07  MISSOURI  STATUTES 
AND  DECISIONS  THEREON  ..ELATIVE 
TO  SALE  AND  IMPORTATION  OF  IN- 
TOXICATING LIQUORS  70 R MEDICINAL 
PURPOSES  ONLY  BY  WHOLESALE  DRUG- 
GISTS. 
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The  Statute  Lav  of  Missouri  as  to  Intoxicating 
liquors  relating  to  druggists  deals  with  whiskey  as  a 
medicine. 


The  Prohibition  Laws  of  Missouri  are  dir so ted 
to  prohibiting  the  vise  of  whiskey  as  a beverage. 


Chapter  31.  ::evised  Statutes  of  Missouri,  1939, 
oontains  the  laws  of  the  State  forbidding  sale,  possession, 
manufacture,  transportation,  importing  and  exporting  In- 
toxicating liquors  except  for  certain  non-beverage  purposes 
named  in  Section  4482  of  Mid  chapter. 


Chapter  94,  Revised  Statutes  of  Missouri,  1939, 
authorizes  sale  by  druggists  and  pharmacists  of  intoxicat- 
ing liquors  in  manner  and  quantity  ae  provided  in  Section 
13157  of  said  Chapter  94. 


In  State  v.  R van.  317  U.  A.,  l.o,  545,  our  court 

said* 

"The  prohibition  statute  is  separate 
and  distinct  from  the  druggist  statute 
end  does  not  repeal  the  provisions 
of  the  druggist  act  unless  it  be  so 
clearly  in  conflict  therewith  that 
both  cannot  stand.  It  le  familiar 
lav  in  this  State  that  prior  to  the 
adoption  of  the  Federal  Prohibition 
Amendment  and  subsequent  State  le- 
gislation of  a prohibitive  oharaoter, 
the  adoption  of  the  Loo&l  Option  Law 
which  put  prohibition  In  foroe  In 
the  territory  adopting  It  did  not 
repeal  or  supersede  the  druggist* b 
statute.  * * * •■ 


Section  4482,  found  in  Chapter  31.  devised  statutes 
of  Missouri,  1939,  which  chapter  oontains  the  State- vide 
Prohibition  Law  of  Missouri  provides  ae  follows: 

"That  the  provisions  of  thie  chap- 
ter shall  not  be  construed  so  as 
to  prevent  the  manufacture,  im- 
portation^ exportation  or  sale  of 


mx.  s.  y. 


Schrader 


13/13 


* • » 


* ethyl  alcohol  for  scien- 
tific, pharmaceutical,  mechanical, 
ox  Industrial  purposes,  or  to  pre- 
vent the  sale  of  ethyl  alcohol  or 
vine  toy  pharmaci ate  ox  druggists 
as  provided  herein  for  medicinal 
or  sacramental  purposes.* 


Section  1507 . of  said  Statute,  dealing  with  State- 
wide Prohibition,  defines  "ethyl  alcohol "as  follows: 

"The  term  'ethyl  alcohol*  as  used 
in  this  chapter,  or  in  any  other 
law  of  this  state  pertaining  to  in- 
toxicating liquors,  shall  he  held 
and  construed  to  mean  any  ardent 
spirits  containing  grain  alcohol, 
or  alcohol  made  from  molasses, 
sugar,  or  by  any  other  process 
whatsoever,  except methyl  alcohol, 
commonly  known  as  wood  alcohol, 
and  except  also  ethyl  aleohol  de- 
natured by  any  formula  prescribed, 
or  approved,  by  the  treasury  de- 
cisions, or  regulations  of  the 
United  States  government." 


Section  443S,  Revised  Statutes  of  Missouri  of  1939, 
being  a section  of  the  State-wide  Prohibition  haw,  defines 
the  phrase  "Intoxicating  Liquor*  or  "Intoxloating  Liquors" 
as  follows: 


"The  phrases  'Intoxicating  liquor," 
or  'intoxicating  liquors,*  whenever 
used  In  this  article,  shall  be  con- 
strued to  mean  and  include  any  dis- 
tilled, malt,  spiritouB,  vinous, 
fermented  or  alcoholic  liquor,  all 
alcoholic  liquids  whether  proprie- 
tary, patented  or  not,  which  con- 
tain one-half  of  one  per  centos  of 
alcohol  by  volume  and  which  are 
potable  ox  capable  of  being  used  as 
a beverage : ***** 


Prior  to  August  8,  1890,  the  Federal  Supreme  Court 
decided,  a law  of  a state  forbidding  importation  of  in- 
toxicating liquor  in  the  original  package  was  an  inter- 
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ferenoe  with  interstate  commerce  and  was  unconstitutional. 


Bowman  v.  Chj 
135  U.  i 


* 


H.W.  Bh.  Oo. 


On  August  8,  1890,  the  * Wilson  Law"  was  enacted 
by  Congress.  It  provided: 

*All  fermented,  distilled  or  other 
intoxioatlng  liquors,  transported 
into  any  state,  or  territory  or  re- 
maining therein  for  use,  consumption, 
sale  or  storage  therein,  shall,  upon 
arrival  in  such  state  or  territory, 
be  subject  to  the  operation  and  ef- 
fect of  the  lavs  of  such  stats  or 
territory  enacted  in  the  exercise 
of  its  polios  powers  to  the  same  ex- 
tent and  in  the  same  manner  as  though 
such  liquids  or  liquors  had  been  pro- 
duced in  such  stats  or  territory  and 
shall  not  be  exempt  therefrom  by  rea- 
son of  being  Introduced  therein  in 
original  packages  or  otherwise.  * 


This  Act  was  held  constitutional. 

la  Mi  140  o.  3.  Reports  545. 


Later,  the  rfehb-Kenyon  Act  (March  l,  1913)  was  enaoted 
to  prevent  the  Immunity  characteristic  of  interstate  commerce 
from  being  used  to  permit  the  receipt  of  liquor  through  suoh 
commerce  in  states  contrary  to  their  laws  and  thus,  in  effect, 
to  afford  & means  by  subterfuge  and  indirection  to  set  such 
laws  at  naught. 

This  Act  was  upheld  by  the  Supreme  Oourt. 

McCormick  v.  Brown.  386  D.  3.  l.c. 

ltLT 

1 

"n  March  3,  1917,  the  Reed  Act  was  passed  prohibiting 
the  introduction  of  intoxicating  liquor  into  States  in  violation 
of  their  laws. 
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The  United  States  Supreme  Court,  later  on  hay 
16,  1932,  held  the  Webb-Xenyon  Act  was  not  repealed 
either  by  the  Eighteenth  Amendment  or  the  National  Pro- 
hibition ACt. 


It  Is  the  opinion  of  this  Department  that  all  three 
of  the  above  acts  of  Congress  are  yet  in  force. 


These  Acta  have  now  been  supplemented,  by  the  above 
quoted  Section  3.  of  the  Twenty-First  Amendment  prohibiting 
the  importation  into  any  State  of  intoxicating  liquor  in 
violation  of  the  lave  of  the  State. 


MISSOURI  STATE-tfXBE  PROHIBITION 
ACT  HOT  REPEALED  BY  ADOPTION  OF 
EIGHTEENTH  AMENDMENT  NOR  BT  THE 
REPEAL  OF  SAXO  EIGHTEENTH  AMEND- 
MENT. 


The  Federal  Supreme  Court  recently  s&id: 

"State  Prohibition  Laws  derive 
their  force  from  the  power  ori- 
ginally belonging  to  the  States 
and  preserved  to  them  by  the 
Tenth  Amendment,  and  are  not  su- 
per eeded  by  the  Eighteenth  Amend- 
ment where  they  do  not  sanction 
what  It  forbids." 


Of  course,  it  follows,  if  the  Eighteenth  Amendment 
did  not  repeal  state  Prohibition  Laws,  the  repeal  of  the 
Eighteenth  Amendment  does  not  repeal  the  State  Peehibition 
Laws. 
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THE  STATUTES  OF  MISSOURI  AMD 
THE  DECXSlOHS  Of  OUR  COURT 
PERMITS  IMPORT ATIOB  AID  IX- 
PGHTATIOI  OP  IKTOXICATIKQ 
LIQUORS  BT  WHOLESALE  DRUG  - 
01 RTS  FOR  MEDICINAL  USE  ORLY 
TO  PJETAXL  DRUGGISTS. 


The  Second  See t Ion  of  the  State- wide  Prohibition 
Law  ( See.  4483,  R.  3.  Mo.  1929,)  expressly  excepts  from 
the  provisions  of  the  State-wide  Prohibition  Aot  "ethyl 
alcohol"  ox  wine  used  fox  medicinal  purposes  and  allows 
both  importation  and  exportation  thereof.  Section  4507, 
Revised  Statutes  of  Missouri,  1929,  being  a seotlon  of 
the  State-wide  Prohibition  Act  defines  "ethyl  alcohol*' 
as  the  term  is  used  In  the  Act  or  In  any  other  Act  of 
the  state  pertaining  to  Intoxicating  liquor  as  "any 
ardent  spirits  containing  grain  alcohol  or  alcohol  made 
from  molasses  or  sugar  sr  b£  any  other  process  whatsoever. H 


Seotlon  4496,  Revised  Statutes  of  Missouri  of  1939, 
being  another  section  of  the  State-wide  Prohibition  Aot 
defines  " lntoxioatlng  liquor"  as  "any  distilled,  malt, 
spirltous,  vinous,  fermented  or  alooholio  liquor." 


These  statutory  definitions  cover  "whiskey"  and 
section  4483,  Revised  statutes  of  Missouri,  1939,  ( being 
part  of  the  State-wide  Prohibition  Law)  expressly  authorises 
the  importation  and  exportation  of  liquor  for  medicinal 
purposes  as  above  defined,  because  the  said  eeetlon  declares 
nothing  in  the  State  Prohibition  Aot  shall  be  held  to  pre- 
vent the  lagortaUpn,  qxpoxtatl^nof  said  defined  jitfliorg 
the  State  or  the  sale  thereof,  and  if  the  State  law 
does  not  proiiiblX  the  sale  nor  importation  or  exportation 
of  said  liquors  for  medicinal  use,  the  Twenty-Flist  Amend- 
ment to  the  Federal  Conet itution  does  not  do  so  because 
it  specifically  prohibits  Importation  and  transportation 
only  when  same  is  in  violation  of  the  lavs  of  the  Stats. 


Section  4598  - (same  being  a section'  of  the  9tate 
Piohioition  Act)  provides  as  follows: 
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* Till 8 s hap t«r  shall  not  he  construed 
as  to  prevent  the  manufacture,  or  sale, 
by  a distiller,  or  wholesale  druggist 
of  any  Intoxicating  liquors,  alcohol 
and  wine  for  non-beverage  purposes  un- 
der authority  of,  or  in  compliance 
with  the  laws  of  the  United  States 
or  this  state.*1 


The  last  above  quoted  section  of  the  Statutes  ex- 
pressly provides  the  State-wide  prohibition  aet  shall  not 
be  oonstrued  to  prevent  the  manufacture  or  sale  of  In- 
toxicating liquors  in  compliance  with  or  under  the  authority 
of  the  laws  of  this  State. 


The  provisions  of  the  Druggist* s Statute  of  Missouri 
of  193d,  heretofore  referred  to  herein  authorizes  the  sale, 
hy  wholesale  druggists,  for  medicinal  use  of  lntoxloatlng 
liquors;  and  the  opinion  of  our  Court,  hereinbefore  quoted 
holds  the  Druggist  and  pharmacy  Laws  of  Missouri  are  not 
repealed  by  the  State-wide  Prohibition  Act. 


What  is  said  herein  aa  to  importation,  exportation 
end  sale  of  lntoxloatlng  liquor  for  medicinal  use  only 
must  be  understood  to  mean  the  wholesale  druggist  must  have 
a permit  under  Section  4483,  Fieri sed  Statutes  of  Missouri, 
1939,  to  handle  Intoxicating  liquors  for  msdiolnal  purposes 
and  any  wholesale  druggist  complying  with  Section  4483  is 
entitled  to  a permit. 


RAIL HOAD  OR  OTHER  CARRIER  SHOULD 
TRANSPORT  ONLY  TO  ONE  HAVING  A 
PERMIT  UNDER  SECTION  4483  SO  LONG 
AS  STATE  PROHIBITION  ACT  IS  IN 
FORCE  IN  THIS  STATS. 


Section  4481,  Revised  Statutes  of  Missouri,  of  1339, 
prohibits  the  tr  anspor tat ion  of  intoxicating  liquor  In  Mis- 
souri and  this  Section,  oonstrued  in  connection  with  all  of 
the  statutory  provisions  relating  to  State  prohibition, 
in  the  opinion  of  this  Department,  renders  It  advisable 
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for  railroad  or  other  carriers  to  transport  intoxicating 
liquors  in  Missouri  only  when  consigned  to  & corporation 
or  person  or  firm  holding  a permit  under  section  4483  Re- 
vised Statutes  of  Missouri  of  1939. 


It  is  the  opinion  of  this  Department  that,  if  your 
firm  has  a permit  under  Section  4483,  Revised  Statutes  of 
Missouri  of  1939,  you  can  import  and  export  whiskey  for 
medicinal  use  only  into  this  State;  and  you  can  sell  to 
your  retail  drug  customers  whiskey  for  medicinal  use  only, 
to  he  sold  by  retail  customers  only  in  acooi  dance  with  pro- 
visions of  Missouri  Statutes. 


Very  respectfully. 


mm  t.  vm 

Assistant  Attorney- General. 


approved: 


XVuSQft.  Ytil — 

Attorney-General . 
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Non-resident  attorneys,  effect  of  prior  dis-  11692,  11693,  11696, 

barment  in  this  state,  — construction  of  - Sec.  11703,  11695,  R.S.  Mo*  1929* 


V 


January  28,  1933 


Hon.  J.B. Searcy 
Prosecuting  Attorney 
Shannon  County 
Eminence,  Missouri 


Dear  Sir: 

Your  recent  letter  addressed  to 
handed  the  undersigned  for  attention.  You  state  the  following  facts  and 
request  an  opinion  thereon: 

"One  J*D. Wallace,  a practicing  attorney  in  the 
State  of  Missouri,  and  two  times  Prosecuting 
Attorney  of  Oregon  County,  Missouri,  wrb  con- 
victed of  the  offense  of  seduction.  The  merits 
of  the  case  need  not  he  discussed  as  his  con- 
viction was  affirmed  and  he  serve  i.  his  sentence 
except  for  the  allowance  for  good  behavior.  The 
conviction  was  in  1925.  He  was  disbarred  in 
1928,  at  the  instance  of  attorneys  in  that  county 
who  were  not  friendly  to  Mr.  Wallace.  He  was 
granted  a pardon  by  the  Governor  of  the  State 
of  Missouri.  At  the  time  of  his  disbarment  the 
Supreme  Court  intimated  that  the  suspension  from 
practice  might  be  terminated  at  a later  date. 

"Mr.  Wallace  moved  to  the  State  of  Arkansas  and 
ap  eared  before  the  Board  of  Law  Examiners  who 
are  appointed  by  the  supreme  Court  of  that  State. 

He  made  frank  disclosure  to  the  Chairman  of  the 
Board  of  Law  .xamlners  as  to  all  the  facts  per- 
taining to  his  conviction  and  disbarment,  also 
his  pardon  from  the  Governor  of  Missouri  and  aeany 
certificates  of  good  moral  character  from  citizens 
of  both  Arkansas  and  Missouri.  These  certificates 
were  under  oath.  He  was  licensed  at  that  ti  e to 
practice  law  in  the  State  of  Arkansas  and  Is  now 
and  has  be  n for  more  than  two  years  past  a mem- 
ber of  the  bar  of  the  State  of  Arkansas,  in  good 
standing  and  residing  at  I'amrioth  Springs,  Arkansas, 
not  far  from  the  Missouri  line.  In  the  course  of 
his  praotice  some  residents  of  Missouri  conferred 
with  him  concerning  litigation  in  this  State  and 
he  has  been  offered  employment  to  come  into  the 
courts  of  Missouri  and  represent  such  clients. 

Mr.  Wallace  takes  the  position  that  under  Section 
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11703  Of  the  Missouri  Revised  Statutes  for  1929 
that  he  Is  entitled  to  appear  In  any  court  of 
the  State  of  Missouri  as  long  as  he  can  show 
that  he  is  a member  of  the  bar,  in  good  standing 
in  some  other  State. " 

Section  11692,  R.S.  Mo.  1929,  among  other  things,  provides: 

"The  'practice  of  the  law*  is  hereby  defined 
to  be  and  is  the  appearance  as  an  advocate  in 
a re;  resentatlve  oapuolty  or  the  drawing  f 
papers'^  pleadings  or  documents  or  the  perfor- 
mance of  any  act  in  such  capacity  in  connection 
with  proceedings  pending  or  prospective  before 
any  court  of  record,  comnls  loner,  referee  or 
any  body , board,  committee  or  ooanl s' s'fo'a  con- 
stituted by  law  or  having,  authority  to  settle 
controversies.  " 

Jectlon  11693,  R.S.  Mo.  1929,  among  other  things,  rovldes: 

"No  person  shall  engage  in  the  'practice  of 
law*,  ***  as  defined  in  section  11692,  *** 
unless  he  shall  have  b.  en  duly  licensed  there- 
for and  while  his  license  therefor  Is  in  full 
force  and  effect.  ***  " 

Section  11696,  Tt.S.  Mo.  1929,  among  other  thing?,  provides: 

"Kvery  applicant  for  such  admission  and  license 
must  be  at  least  tv/enty-one  years  of  age,  of 

GOOD  MORAL  CHARACTER  AND  A RESIDENT  OF  THIS 
STATE. " 

Section  11703,  R;S.  Mo.  1929,  among  other  things,  provides: 

"Nothing  in  this  chapter  shall  be  construed 
to  require  a non-resident  attorney  ln_  rood 
standing  from  an  gearing  in  *i  case  in  which  he 
may  be  employed. " 

Section  11695,  R.S.  Mo.  1929,  is  as  follows: 

"The  power  to  admit  and  lloense  persons  to 
practice  as  attorneys  and  counselors  in  the 
courts  of  record  of  this  state,  or  in  any  or 
them,  is  hereby  vested  exclusively  in  the 
supreme  court,  subject  to  such  regulations 
as  are~herelnaf ter  provided. " 

From  the  section  as  above  quoted,  it  is  to  be  noted  that  the 
Legislature  required  that  in  addition  to  the  other  requisites,  a person 
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seeking  the  privilege  of  adml salon  and  of  the  right  to  practice  law 
In  this  state,  should  possess  a good  moral  character* 

If  the  non-resident  attorney  can  meet  the  requirements  of 
Section  11703,  R*S.  Mo.  1929,  in  respect  to  the  requirement  of  good 
moral  character  under  said  section,  he  is  granted  the  privilege  of 
appearing  in  the  capacity  of  an  attorney  at  law  in  the  courts  of  this 
state.  There  is  a general  presumption  in  our  law  extended  to  all 
persons,  3uch  as  good  reputation,  innocence  from  crime,  etc.,  but 
that  presumption  is  destroyed  upon  actual  and  positive  proof  to  the 
contrary.  It  was  not  the  intention  of  the  Legislature  to  grant  to 
a citizen  of  another  state,  privileges  of  which  its  own  citizens 
would  be  deprived.  If  the  positive  proof  should  be  disclosed  that 
a citizen  of  this  state  was  not  of  good  moral  character,  the  supreme 
Court  would  refuse  to  grant  the  privilege  of  practicing  law  to  such 
person,  were  he  an  applicant  so  to  do,  and  will  likewise  refuse  a 
non-resident  attorney  upon  the  sans  ground. 

In  the  case  of  In  Re  Wallace  19  8.W. (2)  625,  in  an  action 
of  disbarment  Instituted  against  J.D.Wallace,  under  Section  681,  the 
Supreme  Court,  in  banc,  by  reason  of  a conviction  of  J.D., allace, 
the  then  Prosecuting  Attorney  of  Oregon  County,  for  the  crime  of 
seduction  under  promise  of  marriage,  which  convictio , was  affirmed 
on  Deo ember  20,  1926,  said: 

"At  the  time  of  the  commission  of  the  offense, 
he  was  an  officer  of  the  court,  and  the  prose- 
cuting attorney  of  a county.  The  nature  of 
the  offense  considered,  we  are  of  the  opinion 
that  he  should  no  longer  be  permitted  to  enjoy 
the  high  privileges  of  an  attorney  at  law." 

Judgment  was  therefore  ordered  entered,  removing  from  practice  In  the 
courts  it  this  state  said  J.D.Wallace. 

From  the  above,  it  will  be  seen  that  the  presumption  of  good 
moral  character  that  clothed  a non-resident  attorney  appearing  in  the 
courts  or  this  state,  under  the  privilege  of  the  section  above  quoted, 
has  been  destroyed  by  the  solemn  record  of  the  highest  tribunal  in  this 
state,  and  until  such  record  has  been  changed,  or  modified,  in  respect 
to  the  removal  of  J.D.Wallace  from  practice  in  the  courts  of  this  state, 
It  is  the  opinion  of  this  department,  that  his  epea ranee  in  the  courts 
of  this  state  as  an  attorney  at  law,  would  be  unlawful,  and  would  con- 
stitute an  offense  for  which  he  might  be  prosecuted,  under  the  law  of 
the  state,  or  ne  could  be  cited  by  the  Supreme  Court  in  contempt  for  a 
violation  of  its  order  and  mandate,  as  above  etfeted. 

Yours  very  truly, 


CCAiER 

Approved : 


CARL  C.  ABINGTON 
Assistant  Attorney-General 
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March  8,  1933 


Honorable  Dwight  H.  Grown 
Secretary  of  State 
Jefferson  City,  Missouri 


Dear  Mr.  Brown: 


33,  1933. 


We  are  replying  to  your  letter  of  date  February 


You  state  that  the  National  Cloak  and  Suit  Company 
was  organized  under  the  laws  of  the  State  of  New  York  and  the  name 
changed  by  amendm  nt,  to  National  Bellas  Hess  Co.,  Inc.,  that 
11861.25  was  demanded  of  the  latter  oompany  on  the  amendment, 
payment  of  which  was  refused;  that  on  April  38,  1933,  the  National 
Bellas  Hess  Co.,  Inc.,  went  into  receivership  which  has  not  yet 
been  terminated;  that  on  February  7,  1932,  The  National  Bellas 
Hess,  Inc.,  was  Incorporated  under  the  laws  of  the  Otate  of 
Delaware  and  application  made  to  the  Corporation  Department  of 
your  office  In  September,  1933,  for  license  to  transact  business 
in  this  state,  accompanied  by  a check  for  C 786.50,  which  check 
was  refused  on  the  theory  as  I gather  it,  that  the  National  Bellas 
Hess,  Inc.,  was  in  fact  the  same  company  as  National  Bellas  Hess 
Co.,  Ino.,  and  the  former  company  being  in  default  to  the  state 
you  would  not  license  the  latter  without  payment  of  back  dues 
from  the  former  company. 

You  state  that: 

•The  records  of  this  office  show  that  the  charter 
of  the  original  National  Bellas  Hess  Co., Inc.,  was  canceled 
January  1,  1933,  for  failing  to  comply  with  Section  4^19  Devised 
Statutes  Missouri,  1929". 
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If  the  latter  statement  is  correct  then  the 
National  Bellas  Hess  Co., Inc. , is  not  In  existence  in  this 
state  and  there  is  no  question  before  you  as  to  the  similarity 
of  the  names  National  Bellas  Hess  Co., Inc.,  and  National  Bellas 
Hess,  Inc.,  as  the  former  company  has  ceased  to  exist.  If  both 
corporations  are  in  existence  then  in  determining  whether  the 
National  Bellas  Hess,  Inc.,  should  be  licensed  in  this  state  on 
account  of  the  similarity  of  its  name  to  National  Bellas  Hess  Co. 
Inc.,  the  matter  is  in  your  discretion  and  upon  which  we  express 
no  opinion.  The  law  to  guide  you  in  this  respect  is  stated  in 
State  ex  rel  Hutchinson  w.  McGrath,  92  Mo.  355,  358.  The 
Supreme  Court  of  this  state  saying: 

"It  Is  the  evident  purpose  of  our  statute  to 
protect,  to  some  extent,  these  comron-law  rights,  and, 
to  do  this,  both  as  to  the  corporation  first  adopting 
the  name,  and  as  to  the  public,  which  may  be  misled 
by  the  similarity  of  the  two  names.  It  is  difficult 
to  state  a precise  rule  by  which  one  name  may  be  said 
to  be  an  imitation  of  another,  in  the  sense  of  the 
statute.  Where,  however,  the  names  so  far  resemble 
each  other,  that  & person  using  that  car$,  caution, 
and  observation  which  the  public  uses,  and  may  be 
expected  to  use,  would  mistake  one  for  the  other,  then 
the  new  name  is  to  be  regarded  as  an  imitation  of  the 
former.  The  character  of  the  business,  and  the 
location  of  the  two  corporations,  must  be  considered. 
Now,  in  the  present  case,  both  corporations  are  located 
in  the  same  city.  Both  are  created  for  precisely  the 
same  purposes,  1.  e.,  to  establish  and  maintain  a place, 
with  a suitable  building,  for  the  public  and  private 
sale  of  real  estate,  stocks,  and  other  property. 

The  only  difference  between  the  two  names  consists  in 
the  use  of  the  words  "and  stock".  These  words  appear 
in  the  name  of  the  former  corporation,  but  axe  omitted 
in  the  name  adopted  by  the  relators.  The  omission 
of  them  from  the  combination  with  the  other  words,  it 
is  believed,  does  not  furnish  a fair  distinguishing 
feature.  A reasonably  prudent  person  would  be 
constantly  liable  to  mistake  the  one  for  the  other. 

It  is  doubtless  the  purpose  of  both  corporations  to 
encourage  the  public  sale  of  property,  real  and  personal 
at  their  places  of  business,  under  mortgages,  deeds  of 
trust,  and  the  like,  and  the  names  ought  not  to  be  so 
similar  as  to  lead  to  confusion  and  litigation". 


Honorable  Dwight  H.  Brown 
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March  8,  1933 


If  the  National  Bellas  Hess  Co.,  Inc.,  is  yet  in 
existence  we  fail  to  find  any  authority  of  your  department  to 
refuse  to  license  the  National  Bellas  Hess,  Inc.,  on  the  ground 
that  the  National  Bellas  Hese  Co.,  Inc.,  is  derelict  in  its 
obligations  to  the  state,  unless  it  is  a fact  that  the  National 
Bellas  Hess,  Inc.,  is  but  the  alter  ego  of  the  National  Bellas 
Hess  Co.,  Inc.,  and  being  used  for  the  purpose  of  evading  the 
payment  of  legal  fees  to  the  state  by  the  National  Bellas  Hess 
Co.,  Inc. 


If  in  fact  the  National  Bellas  HesB  Co.,  Inc., 

Is  no  longer  an  existing  corporation  under  the  laws  of  this 
state,  then  in  our  opinion  it  is  your  duty  to  accept  the  legal 
incorporation  fees  of  the  National  Bellas  Hess,  Inc.,  as  a new 
corporation  unless  you  find  the  facts  as  above  detailed  and  if 
the  National  Bellas  Hess  Co.,  Inc.,  is  yet  in  existence  as  a 
corporation  under  the  laws  of  this  state,  then  unless  you  find 
the  facts  as  above  detailed  your  sole  duty  is  to  determine 
whether  or  not  the  name  National  Bellas  Hess,  Inc.,  is  the 
same  name  or  an  imitation  of  the  name  National  Bellas  Hess  Co., 
Inc.,  under  Section  4541  Revised  Statutes  Missouri,  1939, 
the  above  facts  and  the  question  named  are  matters  for  you 
to  pass  upon  and  upon  which  we  express  no  opinion. 


AJP  ROV^D: 


Very  truly  yours. 


GILBERT  LAMB, 

Assistant  Attorney  General . 


Attorney  General. 


FOREIGN  CORPORATION  - 
CORPORATION  SUPERVISOR: 


Foreign  corporations  not  «?rtT6led 

to  transact  business  in  thin 
state  unless  qualified. 


April  5,  1933 


Honorable  Neal  J.  Ross 
Corporation  Supervisor 
Secretary  of  State's  Office 
Jefferson  City,  Missouri 


Dear  Mr,  Ross: 


We  have  your  letter  dated  March  29,  1933,  as  follows: 

"This  Department  has  several  inquiries  recently 
as  to  whether  or  not  a foreign  corporation  duly 
incorporated  under  the  laws  of  another  state  can 
qualify  in  this  state  to  do  business  without 
actually  having  any  capital  or  business  transactions 
in  this  state  at  the  time  they  asked  to  be  qualified, 

We  are  unable  to  find  any  statute  exactly  on  this 
point  but  are  going  to  have  to  make  some  ruling  on 
account  of  the  various  inquiries,” 

Section  4598  Revised  Statutes  Missouri,  1929,  requires 
every  corporation  incorporated  for  the  purpose  of  gain  under  the 
laws  of  any  other  state,  territory  or  country  now  or  hereafter 
doing  business  within  this  state,  to  qualify  to  do  business  in  this 
state  as  provided  in  such  Section  4598.  Section  4596  requires 
every  such  corporation  before  it  is  authorized  or  permitted  to 
transact  business  in  this  state,  or  to  continue  business  herein  if 
it  is  established,  to  maintain  a public  office  or  place  in  this 
state  for  the  transaction  of  its  business,  where  legal  service  may 
be  obtained  upon  it. 

Section  4597  makes  further  provision  to  the  same  effect 
with  reference  to  corporations  formed  in  any  country  outside  of 
the  United  States, 

Section  4599  provides  a penalty  being  inflicted  for 
failure  to  comply  with  Sections  4596,  4597  and  4598, 

Under  the  settled  law  of  this  state  the  corporations 
mentioned  in  the  foregoing  sections  can  not  do  or  transact  business 
in  this  state  until  they  have  complied  with  the  provisions  of 
the  foregoing  sections.  The  Supreme  Court  of  this  state  in 
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April  5,  1933 


Parke,  Davis  and  Company  v.  Mullett,  245  Mo.,  158,  173  said 

"The  reply,  in  effect,  admits  plaintiff  was 
transacting  business  in  Missouri  in  violation 
of  the  statute  (Secs.  3039,  3040,  R.  5.  1909)  in  so 
far  as  the  business  of  its  Kansas  City  branch 
office  was  concerned  and  it  follows  its  business 
was,  to  that  extent  at  least,  unlawful  and 
contrary  to  State  policy  as  declared  by  the 
statutes  mentioned  (Zinc  and  Lead  Co.  v.  Zinc 
Mining  Co.  221  Mo.  404)  and  every  contract 
into  which  it  entered  in  furtherance  of  that 
business  was  void." 

The  only  exception  to  the  foregoing  rule  is  that  if  the 
business  being  transacted  by  the  corporation  referred  to  in  the  above 
sections  is  Interstate  in  its  character,  then  the  statutes  are  not 
applicable . 


Terxa,  Andrews  & Thurston  v.  Macaroni  Manufacturing  Co., 
315  Mo. , 927,  951. 

It  necessarily  follows  that  any  corporation  mentioned  in 
the  foregoing  section,  is  not  only  not  required  to  have  but  it  is  a 
violation  of  the  law  for  it  to  have  capital  and  transact  business  in 
this  state  prior  to  its  qualification  so  to  do  under  the  foregoing 
statutes. 


Very  truly  yours. 


GILBERT  LAMB 

Assistant  Attorney  General. 


APPROVED: 


Attorney  General. 


GL:LC 


Notary  Co  mission  valid  if  issued  on  April  13th,  Jefferson  Day, 


April  13/833 


Honor  a tie  Dwight  H*  thrown 
secretary  of  at  ate 
Jefferson  City,  Mi  souri 

Attention:  S.  V.  foray  the 

Cor  niasion  Clerk. 

De  r air: 


la  sure  in  receipt  of  your  letter  anted  April 
11th,  1933  concerning  the  following! 

4^ill  you  kindly  advise  whether  this 
department  shall  issue  Notary  Co  i anion 
on  April  13th  in  view  of  the  fact  that 
this  date  teas  been  proolalaed  a holiday.  " 

wavs  of  Missouri  1831  page  330  reads  as  follows: 

“The  thirteenth  day  of  April  of  the 
year  1933,  and  the  thirteenth  day  of 
April  of  each  year  thereafter  is  here- 
by declared  a public  holiday  to  ba  known 
as  * Jeff  ear  ecu  Bay,  * Slid  the  suae  ?hll 
be  recognized,  claaaed  and  treated  as 
other  legal  noli.. ays  under  the  laws  of 
tuis  at  ate  t ^roTjaed;,  that  this  section 
shall  not  be  eons  trued  to  a.- 'feet  eojeiwer*- 
clal  paper,  the  making  or  execution  of 
agreements  or  1 Detriment e in  writing, 
or  to  interfere  with  judicial  >nro~ 
oeodiags.  ** 

4 The  governor  shall  annually  issue  a 
prociais  tion  setting  apart  April  thirteenth 

as  * Jefferson  ;>  y , 4 and  reoo'janemiing  that 
it  be  observed  by  the  pee  le  with  appro- 
priate exercises  in  the  public  schools 


ion.  Dwight  H.  brown 
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and  otherwise  to  the  enu  that 
the  memory  of  the  public  service 
and  the  hursaal t &x  1 an  principles  of 
Thomas  Jefferson  may  be  perpetuated. " 

It  Is  our  opinion  that  a notary  commission  issued  on 
April  13th,  does  not  affect  the  v lldity  thereof , even  though 
said  date  hue  been  proclaimed  a holiday  by  virtue  of  tho  above 
statute. 


Tours  vpry  truly. 


jamss  p.  tfaaflboaTfo, 

\s.-„l»t: ait  x v torney  tiener al . 

APFrtdV  ££ 

WWkTtT  Tx  SK 
Attorney  General* 


In  re:  Sonat  Bill  No.  427  is  unconstitutional 


t 

January  IB,  1333 


Hon.  Jerome  Joffee, 

Senator,  7th  Diet  ict. 

Senators' Office  Building, 

Jefferson  City,  Missouri. 

7y  dear  Sen;  tor:- 

At  yrur  re.ueat,  I la  furnishing  you  n o pinion  as  to  the  validity 
of  Senate  Bill  Ho.  427,  purporting  to  amend  action  5978,  Article 
XII,  Chapter  37,  hevised  Statutes  Missouri,  13: 3,  and  1 doing 
three  new  sections  thereto,  all  of  hich  are  shorn  -t  pages  230, 

* 3 , ;v40 , Sc  Si- ion  L is , 3 - 1. 

An  examination  of  the  K u^e  Journal,  . hich  is  admissible  in  evi- 
dence, State  ex  rel*  vt:  , 71  bo.  l.c.  270,  at  pr’«  1363-64, 

56th  General  Assembly,  reveals  that  S.B*  427  was  taken  up 
30th,  19M  for  thirc  r ad  in,.;  on  fln:,l  . r n;e.  This  til*’  w;;-s 
amended,  hut  received  only  thirty-six  vote  I sup  ott  t-  : oof, 
and  the.  "'ore  v.-.s  defeatea. 

Section  35,  Article  IV  of  Mi  souri  Constitution  reads  as  ^ollov-'s* 

" hen  z till  is  put  u.on  its  f’nal  p&SEag.e  in  either 
house,  end  f i in.,  to  past,  a mo 'ion  is  made  to  re- 
consider the  vote  by  which  it  w s defer  ted,  th  vote 
u.on  such  motion  to  recon  Ide.  sh  11  be  imraediat  ly 
ta  :en,  rnd  the  subj  ct  f in  lly  di  • posed  before 
the  house  proceeds  to  any  otfc  . ’jus  ess," 

In  accordance  ith  the  above  constitution  1 provision,  motion 
to  reconsider  the  bill  ts  taken  up  Kay  It,  13  1 and  defeated* 
House  Journ  1 1422. 

No  provielon  similar  to  Sccti  n 35,  supra  has  been  found  In  the 
constitutions  o*'  other  states,  - nd  p rently  has  never  be  u p- s ed 
u on  by  the  Missouri  Courts.  'hr t construction  then  shall  be 
placed  on  Beotian  35? 

In  constrain  it  we  mu;>t  bt:sr  in  raina  th  t, 

"The  constitution  as  written  by  pi- In  men  for  e pi  in 
and  obvious  ;ju  ose  and  should  be  construed  without  re- 
f ned  ubtlety,  i.e.,  delicacy  mental  action."  2 - te 
ex  rel.  vs  br&bslle,  261  He.  1.  c.  522. 


- £ - 


A nroper  construction  of  Section  35,  hinges  upon  the  meaning  of 
"final"  and  "finally  disposed  of". 

Webster  defines  ft  -al  as  "conclusive",  "decisive1'  and  Bouvier's 
Law  Dictionaiy,  Pd,  &ev.  Vol.  , p.  1221,  derines  f_uul  as  "1-  st", 
"conclusive11,  "pertaining  to  the  end 11 . > ebster  defines  finally 

as  meaning  "the  end  or  outcome",  "lastly",  "conclusive",  for  ell 
time",  "beyond  recovery  or  -lt^»  eti  n". 

"Disposed  of"  as  defined  b bstei  means  to  "arrange  or  settle 
finally11,  "to  determine  the  raet  of",  "to  g t rid  of",  "to  put  out 
of  the  way",  "to  finish  with"’,  nd  si  mil  r definitions  are  round  in 
Vol.  , ords  and  Phrase gj  p.  3114. 

‘■ben  f.B.  #437  was  to  en  up  on  motion  to  reconsider  to  be  "finally 
disposed  of",  the  defe  t of  such  notion  to  reconsider  means  that  the 
house  p rts  v/ith,  relinquishes,  gets  rid  of,  finishes  ith,  and  1:  stly 
acts  upon  the  bill,  nd  such  decisiaa s conclusive,  decisive,  ■ nd  the 
motion  to  recons  aer  when  der  ted  is  beyond  recover.;  or  Iteration, 
has  reached  the  end,  no  dies#  Only  one  motion  to  reconsider  Is  in 
order  and  permissible  under  the  above  constitutional  provi  ion,  nd 
this  procedure  is  approved  in  Hinus  recedents,  Vol.  5,  *'.6017.  The 
Hou  e as  there '’ore  without  authority,  fter  the  de  it  of  the  motion 
to  reconsider,  to  ct  further  u >on  -.1.  #4w7. 

second  objection  to  o.h.  j£-4i  7 is  that  it  violates  S ctlon  31,  article 
IV  of  the  Jit  a.  our i Constitution, 

Section  31,  suwr  is  as  follows* 

"No  bill  shall  become  a law  unies  on  it?  final  passage 
the  vote  be  taken  by  yeas  and  nays,  the  names  of  the 
members  voting  for  nd  against  the  s me  be  entered  on 
the  Journal,  and  a majority  of  the  members  elected  to 
each  house  be  recorded  thereon  as  voting  in  i £ avor." 

The  only  place  in  the  House  Journal  he  e it  appears  that  S.  B.  #427 
was  passed  by  the  House,  is  under  date  of  liry  2nd,  u ■ 1 and  shown 
in  the  House  Journal,  pa!467.  The  bill  appears  to  hav  be  n approved 
by  the  Governor,  M; y 14,  1931,  Laws  Mo,  1931,  p.£40.  « "lose 
exam  nation  of  the  House  Journal  under  date  of  May  ire,  1,931,  p.1467 
'’ails  to  show  e compliance  with  mandatory  provisions  of  lectio*  31, 
su  ra.  The  Joum  1 r 11s  to  sho-  the  recording  o?  the  yea:  ana  nays 
vote,  l nd  fails  to  show  the  names  of  the  members  of  the  House  voting 
the. con#  This  oils  ion  is  fetal  to  the  bill.  The  Supreme  Court  of 
Alabama  in  &tate  x rel.  Attorney  General  vs  ouckley,  54  --l-  bama,l.c. 
613,  in  passing  u >on  c.  provi  ion  of  the  It  name  Const  ‘ tution,  in  sub- 
stance identical  with  Section  31  o*'  the  Missouri  Constitution  seid* 

"The  Constitution,  then,  requiring  that  the  yeas  nd  nrys 
shall  be  -natter  of  record,  no  other  evidence  c n be  received 
of  this  requirement,  nor  can  its  want  be  supplied  by  intend- 
ment. Of  this  fact  the  record  (journal)  must  speak,  and  if 
silent,  the  fact,  in  legal  contemplation,  does  not  exist." 


Section  31,  supra,  Is  mandatory  end  has  heretofore  been  construed  b. 
the  Supreme  Court  of  Missouri,  i State  ex  rel.  Sc’nmoll  vs  Drabelle, 
£61  Mo.,  l.c.  52,  523,  in  the  following  langur ge! 

’’The  provision  in  hand  is  cast  in  language  unmistakably, 
mandatory,  and  of  sin  i port  not  to  b"  misunderstood.  It 
st  nds  on  its  own  reason.  Stat  pro  ret lone  voluntas.  But 
ra  ny  ubstantial  and  controlling  reasons  might  be  given 
did  time  permit  or  the  occasion  demand.  Look  at  it.  It 
starts  off  with  the  peremptory  phrase,  "No  bill  shall  be- 
come a Isw  unless" — unless  what?  Unless  on  1*  s final 
passage  "the  vote  be  taken  by  yeas  and  nays."  If  that 
were  all  of  it  then  the  fore  or  aft  recital  of  the  Journal 
that  the  vote  was  taken  by  yeas  and  nays  and  announcing 
a result  might  he  sufficient.  But  the  const! tut J on-makor 
writing  paramount  lav;  controlling  the  legislative  la*'- maker 
the  court-  and  the  Governor,  went  further;  witness,  unless 
"the  names  of  the  members  voting  for  and  against  the  same 
be  entered  on  the  journ  1,"  and  it  did  not  stop  there  but 
goes  on  to  say  "and  (unless)  a ~r  Jority  o’’  the  members  elec- 
ted to  each  house  be  recorded  thereon  as  voting  in  its  favor." 
All  these  elements  ere  essenti  1 pr  ’requisite  to  the  validity 
of  a law,  and  one  is  just  as  essential  as  another,  The  record- 
ing of  the  votes  is  essential*  The  entering  of  the  names 
of  the  voting  members  on  the  journal  :md  shoeing  a m jority 
is  essential,  and  the  taking  of  the  vot  by  yeas  nd  na,  s is 
essential.  Now,  by  the  solegin  admissions  of  our  attorney- 
General  hereinbefore  reproduced,  that  part  of  the  journal 
of  the  house  devoted  to  the  constitutional  purpose  in  hand, 
shows  the  bill  did  not  receive  a constitutional  majority. 

No  criticism  can  weaken,  no  an  lysis  shake  and  no  reason- 
ing can  overthrow  that  monumental  fact.  The  e it  st  nds  em- 
blazoned on  the  record  so  that  even  he  who  runs  may  read. 

Bence,  however  much  we  might  agr  e with  counsel  that  ev  ry 
presumption  is  allowed  in  favor  of  the  validity  or  a law 
ana  that  courts,  to  sustain  an  act  of  the  Leglsl'  ture,  wil~. 
indulge  such  presumptions  an  not  declare  the  law  invalid  nor 
raeke  it  perish  except  it  be  baa  beyond  a reasonable  doubt, 
cannot  apply  he  e.  We  have  written  the  1?  too  often  to  the 
effect  that  presumptions  take  '"light  in  the  pr  sence  of  the 
actual  facts  not  to  stand  by  the  doctrine  now," 

S.B.  £427  w s not  parsed  in  ccordance  with  the  constitution  1 pro- 
v: sions  heretofore  pointed  out  and  did  not  become  a low  even  though 
signed  by  the  presiding  officer  of  each  house  and  ap  roved  by  the 
Governor.  &te.te  ex  rel.  vs  Drabelle,  261  Mo.  515. 

The  above  statute  being  unconstitutional,  we  hold  th: t Section  5378 


fv.  S.  Mo.  1929  i ■ 
Yours  very  truly. 


APPROVED: 


stil  in  ful.l  force  and  effect. 


FEA8KLIS  E.  h AGiJJ 
Asst,  attorney  General 


ROY  Me KIT THICK 
Attorney  General 


HECuKDii.it  of  DEEDS,  ST.LGUla:  Affidavits  to  relSM.ee  deeds  of  trust 

If  glued  in  permanent  book  comply 
with  the  statute  relative  to  record- 
ing. 


September  16,  1933*  / 


Mr.  Oliver  Sent 1 

Assistant  City  Counselor 

City  of  St.  Louis,  Lav  Department 

St.  Louis,  Missouri 


Dear  Mr.  f entit 

This  is  to  acknowledge  your  letter  which  reads  as 

follows i 

"Sec t ion  3078  H.  S.  Ho.  1989  as  amended 
laws  of  1933,  p 196,  contains  the  follow- 
ing provisions  which  relate  to  the  re- 
cording of  affidavits  reciting  the  lose 
or  destruction  of  notes  vhlah  are  not 
presented  when  a deed  of  trust  Is  released, 
to  witt 

•The  affidavits  so  required  shell  be  re- 
corded In  the  asms  manner  as  deeds.  In 
a permanent  record,  and  tha  recorder  shall 
auks  e notation  upon  the  margin  of  the 
mortgage  so  satisfied  giving  the  number 
of  the  book  and  page  wherein  said  affi- 
davit has  been  recorded! * 

The  Recorder  of  Deads  hea  asked  us  to 
advise  him  whether  this  aeetlon  oan  be 
complied  with  by  glueing  the  affidavits 
Into  permanent  record  books  numbered 
consecutively,  the  number  of  the  affi- 
davit book  and  the  serial  number  of  tha 
affidavit  being  ant ''red  on  the  margin  of 
the  record  of  the  Deed  of  Trust  being 
released;  on  the  page  to  which  the  affi- 
davit is  permanently  affixed  there  la  also 
a printed  form  of  affidavit  that  the  notes 


nr.  Oliver  Sentl 


-2 


fept*  15,  1953« 


are  lest  or  destroyed,  which  Is  to  be 
signed  by  the  person  presenting  the  Deed 
of  Trust  for  cancellation  and  sworn  to 
before  the  deputy  recorded. 

The  foregoing  procedure  see  a a to  aceomplldi 
everything  intended  by  the  statute  end  In 
addition  preserves  the  Instrument  Itself 
Instead  of  a mere  record  of  what  It  eon* 
tains.  I have  suggested  to  the  Recorder 
that  this  appears  to  be  a substantial  oooh- 
pi lance  with  the  statute  end  that  ha  oca* 
tinue  to  keep  his  record  in  this  manner 
until  the  natter  has  been  passed  upon  by 
your  office* 

kill  you  please  write  the  City  Counselor 
at  your  convenience  whether.  In  your 
opinion,  preserving  the  affidavits  In  the 
manner  above  described  compiles  with  the 
requirements  of  Section  9079  as  amended  so 
that  we  ean  advise  the  Recorder  accordingly?" 

Section  9078,  Laws  of  Missouri,  1935,  page  196,  pertains 
to  acknowledgment  of  satisfaction  and  rslesse  of  mortgages  and 
deeds  of  trust,  and  contains  this  prevision i 

"(provided,  however,  that,  if  such  note  or 
notes  shell  not  have  been  delivered  to 
the  maker  or  hla  legal  representative,  the 
affidavit  so  required  of  the  cestui  qua 
trust  or  his  legal  representative  shall 
recite  tbet  the  note  or  other  evldenee  of 
the  debt  named  in  said  mortgage  or  deed  of 
tract  has  been  peid  end  eeanot  be  pro* 
duced  because  lost  or  destroyed,  and  that 
they  ere  not  then  In  the  pesseaslon  of  any 
person  having  any  lawful  elaln  to  the  same, 
and  the  term  legal  representatives  as  used 
In  this  section  shell  include  assigns:" 


And  further, 

"and  the  affidavit  of  the  maker  of  eueh  note 
or  notes  or  hla  legal  representative  shall 
recite  that  said  note  or  notes  have  been 
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paid;  the  affidavits  so  required  sluill  bp 
recorded  In  the  rente  wanner  aa  dee^s,  In 
a perTanervE  r *eorJ,"”anc?  the  recorder  shall 
make  a notation  upon  the  margin  of  the 
mortgage  so  satisfied  giving  the  number 
of  the  book  and  page  wherein  said  affidavit 
ha a been  reeordedj" 

Section  11547a,  Lave  of  Missouri,  1935,  page  562, 
provides  as  follows: 

OF  fl?CCRDI1K3  UFTRU«W~a!  CEIET* 

In  all  cities  In  this  Stats  which  now  have 
or  which  may  hereafter  have  600,000  Inhab- 
itants or  acre  end  In  Counties  now  having 
or  which  may  hereafter  have  £00,000  and 
leas  than  400,000  inhabitants,  the  Recorder 
shell  record,  without  delay,  every  dead, 
mortgage,  conveyance,  deed  of  trust,  bond, 
commission  or  other  writing  delivered  to 
him  for  reoord,  with  the  acknowledgment, 
proofs  and  cart  If  lc  etas  written  on  or  under 
the  same,  by  writing  them,  word  for  word. 

In  a fair  hand,  or  by  typewriting  them  or 
by  photostating  them,  noting  at  the  foot 
of  such  record  all  Interlineations  end 
erasures,  and  the  words  visibly  written 
on  erasures,  and  noting,  at  the  foot  of 
the  record,  the  day  and  tins  of  the  day, 
month  and  year  when  the  Instrument  so  re- 
corded was  delivered  to  him,  or  brought 
to  his  office  for  record;  and  the  same 
shall  be  considered  as  recorded  from  the 
time  it  was  so  delivered*  Except  when 
otherwise  provided  by  law  It  shall  be  the 
duty  of  the  recorder  to  deliver  to  the  person 
holding  his  receipt  therefor,  every  Instru- 
ment so  recorded  within  sixty  leys  from  the 
date  upon  which  it  was  presented  for  record- 
ing*" 

Section  3076,  supra,  provides  that  the  affidavit  shall 
be  recorded  In  the  sane  manner  as  deeds,  and  Section  11547a, 
supra,  provides  that  deeds  shall  be  recorded  "by  writing  then, 
word  for  word.  In  s fair  hand,  or  by  typewriting  them  or  by 
photostating  than,  noting  at  the  foot  of  such  reoord  all  Inter- 
lineations end  erasures,  and  the  words  visibly  written  on 
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erasure a,  end  noting,  at  ths  foot  of  the  record?  etc.  we  call 
jour  attention  to  the  provision  relative  to  photostating.  1C 
ve  understand  from  yo"r  request,  the  recorder  merely  takes  the 
original  affidavit  and  glues  such  into  a permanent  record  book. 

Does  such  constitute  recording? 

The  third  paragraph  of  jour  letter  reads i 

he  Recorder  of  Deede  has  a eked  us  to 
advise  him  whether  this  section  can 
be  compiled  with  by  glueing  the  affi- 
davits Into  permanent  reoord  hooka 
numbered  consecutively,  the  number  of 
the  affidavit  book  and  the  serial  number 
of  the  affidavit  being  entered  on  the 
margin  of  the  record  of  the  Deed  of 
Trust  being  released;  on  the  page  to 
whloh  the  affidavit  Is  permanently  affixed 
there  la  also  e printed  form  of  affidavit 
that  the  notes  are  lost  or  destroyed* 
whleh  le  to  be  signed  b-  the  person  pre- 
senting the  Deed  of  Trust  for  cancellation 
and  sworn  to  before  the  deputy  recorded.* 

whet  Is  sought  to  be  accomplished  by  this  would  be  the 
seme  exactly  If  such  were  Photostated.  However,  in  this  case  you 
always  preserve  the  original,  whleh  we  believe  comes  within  the 
statutory  requ laments  of  recording  such. 

Corpus  Juris,  Vol.  18,  paragraph  187,  page  248,  reed si 

"Registry  sets  of  s state  have  been  de- 
clared to  be  remedial,  and  It  has  been 
decided  that  they  should  be  liberally 
and  beneficially  construed,  etc.* 

And  quoting  from  page  280,  para  graph  194 1 

"The  registration  or  recording  of  a deed 
will  not  be  rendered  Inoperative  by 
reason  of  slight  end  Immaterial  mistakes 
therein.  •*•*«••••#*•*** 

It  le  immaterial  that  a portion  of  the 
record  Is  printed  Instead  of  written.  » *" 

we  believe  the  method  proposed  sufficiently  meets  the 
r equivalents  of  eetlon  3078,  supra,  *n  recording  affidavits.  It 
le  our  opinion  that  the  affidavits  required  to  be  recorded,  if 
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such  are  glued  into  permanent  reocrd  books  numbered  consecutively 
the  number  of  the  affidavit  bo.k  and  the  serial  number  of  the  ** 
affidavits  being  entered  on  the  i argln  of  the  record  of  the 
deoG  of  trust  being  rel  ased,  and  on  the  page  the  Affidavit  Is 
affixed  the;  e is  «LLeo  a further  printed  form  of  affidavit 
ct-itlng  tb  fe  the  notea  are  lost  ox  destroyed  which  is  signed  by 
tne  per  on  presenting  the  deed  of  trust  for  c nee  action  nd  f ora 
to,  ueets  the  requirements  uf  Section  3078,  supra.  ' ' 


Tours  very  truly. 


James  h.  JiorrhJostel 

Ae si *t:nt  a t tor ne  v-dene  rel . 

JtPPRQY  D( 

— liOT  eiurruiCK 
Attoruey-Oenerel. 
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LEGISLATURE:  Election  of  officers  at  an 

extra  session. 


V 


September  26,  1933 


Lrs*  Grace  Shay 
Chief  Stenographer 
57th  General  Assembly 
hontgomory  City,  tolseouri 


i ear  dr s * shays 


This  department  ackno  ledges  receipt  of  your 
letter  of  September  12,  requesting  an  opinion  regarding 
the  elective  officers  of  the  house  of  Representatives 
and  Senate  in  the  event  an  extra  session  Is  called  by 
the  Governor.  Your  letter  la  as  follows: 

R1  am  writing  for  information 
regarding  an  extra  session  of 
Legislature  should  there  be  one. 

Will  the  elective  officers  of  the 
regular  session  be  called  back  to 
act  or  will  new  ones  be  elected? 

Who  notifies  the  officers  at  that 
time  ? 

X will  appreciate  and  thank  you  very 
much  for  this  information." 

Authority  for  the  Governor  to  call  an  extra 
session  Is  found  in  Section  9,  Article  V,  page  101  Con- 
stitution of  Missouri,  which  Is  as  follows: 

"The  Governor  shall,  from  time  to 
time,  give  to  the  General  Assembly 
information  relative  to  the  state 
of  the  government,  and  shall  recom- 
mend to  its  consideration  such 
measures  as  he  shall  deem  necessary 
and  expedient.  On  extraordinary 
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oceas 1 ns  he  may  convene  th©  General 
Assembly  by  proclamation,  w sroln  h© 
si.all  state  specifically  oacii  matter 
concerning;  which  the  action  of  that 
tody  Is  datuiod  necessary.  '* 

Tie  limitation  of  mat tars  which  can  be  considered 
by  an  extra  session  is  taction  5b,  of  Article  IV , page  98  of 
the  Constitution  of  dlesouri,  which  is  as  follows* 

11  Th©  General  Assembly  shall  have  no 
power,  whan  convened  in  extra  session 
by  the  Governor,  to  act  upon  subjects 
other  than  those  specifically  designated 
in  the  proclamation  by  which  th©  cos  si  on 
is  called,  or  recomraonded  by  special  mes- 
sage to  its  consideration  by  the  Governor 
after  It  shall  have  been  convened.'’ 

The  Constitution  mak os  no  uisfcinctlon  between  an 
extra  session,  a called  session,  or  a regular  session  of  the 
Legislature  insofar  as  the  election  of  officers  is  concerned, 
and  places  the  matter  wholly  within  the  two  legislative  branch© 
as  set  forth  in  ec  on  17  of  Article  IV,  pag©  BS  of  the  Con- 
stitution of  i^isso  ri,  said  soctlon  being  as  follow© i 

B acH  house  shall  appoint  its  own 
officers;  shall  be  sole  judge  of  tho 
qualifications,  election  and  returns 
of  its  own  numbers;  may  determine  tiie 
ri*l  is  of  its  own  proceed! n s,  excop t 
as  herein  provided;  ma„  arras t and 
punish  by  fin©  not  exceeding  three 
hundred  dollars,  or  imprisonment  in  a 
county  jail  not  exceedin  ton  days,  or 
both,  any  person,  not  a member,  who 
shall  be  guilty  of  disrespect  to  th© 
house  by  any  disorderly  or  contemptuous 
behavior  in  its  presence  during  its 
session  may  punish  its  mem tors  for  dis- 
orderly conduct,  and,  with  the  concurrence 
of  two-thirds  of  all  members  elect,  may 
oxpol  a memberj  tut  no  member  shall  be 
expelled  a second  time  few*  the  same  cause.” 


Hr*.  (trace  Ghay 
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In  tho  a be once  of  any  direct  lav  bear In  upon  the 
question  ol  the  election  of  of  icors  we  shall  consider  precedent* 
In  1 21  there  were  two  extra  sessions  of  the  Legislature.  In 
the  first  extra  session  the  following  proceedings  wero  liad  re- 
lating to  the  eloction  of  officers  In  the  Senate; 

"Ihe  a rate  . as  called  to  ox'der  by  (he 
honorable  niram  Lloyc,  Lieut.  Governor  and 
i resident  of  the  ienate.  The  ^resident 
announced  tiie  following  temporary  ofilcerei 
(nnm.'s  listed) 

On  u.  12 JO,  the  following  proceedings  wero 
had* 

senator  Anderson  of  Lt.  Louis  offered  the 
following  ro solution,  which  was  road  and 
adopted i 

■RKfibLVhD,  that  the  following  officers 
of  tho  i nnate  in  the  Regular  Less  Ion 
of  tho  hist  General  Assembly  be  declared 
officers  of  the  jetra  besslon,  to— wit * * 

And  again  on  p*  1201  the  f ollo^in  - pro- 
ceedings were  hadj 

Senator  Leneker  offered  the  jollowin- 
resolution,  which  wbb  read  and  adopted* 

•Rh.MI.V  D,  That  the  tecetary  oi  the 
tenato  inform  tho  house  of  Representatives 
that  tho  Lenate  is  now  organized  in  pursu- 
ance* to  tho  proclamation  of  tho  Governor 
and  ready  or  business  by  the  eloction  of 
the  following  officers i 1 ,!* 

And  the  following  in  the  house t 

" HOUSE  JOURNAL,  51s  Gx.KLKaL  ALL  udELI, 

v ol ■ XI*  p*  1535* 

Tuesday,  «funo  14,  1921* 

Tho  i cllowln  proceedings  were  had: 

The  uoufio  was  called  tc  order  by  speaker 
OUallon,  and  the  following  uroceodln  s 
wero  liad  ( p.  I53o)  s 

•r.  .organ  offered  the  following  x-e solu- 
tion, vhl  h was  read  and  adopt edi 


lips.  Grace  Shay 


epfce  her  fc6,  1935 


*a:,  IT  Ki-I>OLV  iD  that  the  nouse  of  Hop- 
roeeaiatlvea  of  the  51st  General  Assembly 
of  01s pour  1 now  here  in  extra  session  con- 
vened be,  and  the  same  1b,  hereby  organised 
by  the  reliction  of  the  same  officers  had 
during  the  regular  session  of  tbs  51st 
General  Assembly  with  the  exception  of 
Chief  Cleric,  Reading  Clerk  and  Chief  ca- 
rolling Cleric} 

UE  IT  HliftTu- -H  h .sol»aD  that  the  Chief 
.n;  roeslUi,  Clerk  exercise  the  function 
of  the  Chief  -nrolllng  Clerk  in  addition 
to  the  duties  of  Migroaelng  clerk. 

« » • * « * i 

Cn  the  same  page  (1556)  **r.  dorgun  offereu 
the  following  resolution,  which  wat  read  and 
adopted* 

•Jh  IT  K:  SOLVED  that  the  Assistant  Chief 
clerk  inf  ora  the  l mate  that  the  house 
is  uuly  convened.  Is  now  in  session,  and 
ready  far  consideration  of  business.  with 
the  following  elected  officers* 1 . 

In  the  second  extra  session  the  following  proceedings 
war  had  in  the  Senate* 

"6K*ATK  JOUKBAh,VOLL*H  11,  p.  1561. 

. irat  day  of  Second  . jetra  Session 
Thursday',  how.  5,  1921. 

The  following  proceedings  were  had: 

Pursuant  to  a proclamation  by  the  uoveraor, 

Jtha  Senate  was  reconvened  in  extra  cecal on, 

Lieut*  Governor  Lloyd,  resident  of  the 
Senate,  In  the  cnair.  The  /resident 
announced  the  following  temporary  off leers* 

Mid  again,  on  the  sane  page,  the  followln 
proceeding's  were  had* 

Senator  Pickett  offered  t,,e  followln  ; resolu- 
tion, w lch  was  read  and  adopted* 
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*iX.  Ti!  RikXdAAI*  that  the  1 allowing 
off leers  be  declared  the  officers  of 
the  Conate  ol"  the  b social  bees fun  oi' 
the  diet  Uaneral  nsssnbly:  f 

Ana  an  p.  1563,  tlio  following  resolution 
w&o  offered  by  Senator  Irwin,  wnleh  was 
read  and  adopted: 

*R^&uLVKU,  that  the  f-ocretary  of  tbs 
donate  Infant  the  house  of  iiepresor.ta- 
tlvee  tiiat  tho  Senate  In  now  organized 
in  pursuance  to  the  proclamation  of  the 
iiovernor  and  ready  lor  business  by  the 
election  of  tho  following  officers!  * • " 

And  tlie  following  proceedings  we  in*  had  In  the  tioueei 

"un  p.  1962  oi  the  aao  volusi,  stuns  being 
the  first  day,  Vhureday,  Movo.aber  3,  1921, 
of  the  second  extra  aesslon,  the  following 
proceedings  w are  hade 

dr.  Morgan  offered  .*e  following  resolu- 
tion, which  was  read  and  adopted! 

*dK  it  Kr.bohV  ED  that  the  follow  lnr.  persons 
constitute  -no  of i leers  of  the  hecond 
•xtr*  session  and  tiiat  they  serve  In  their 
capacities  indicated! 

&.  y«  Q* Fallon,  bpeaker 

Ueorgs  hlgel , speaker  tro  lea,  etc. 

txhb  M>  It  i'Jlim.Ai  Rhi.O LVUJ,  tiiat  the 
Chief  Clerk  appoint,  four  oonoetunt 
clerks  to  assist  him  In  his  duties) 

♦hat  the  n crossing  Clerk  appoint  two 
couputeut  clerks  to  assist  him)  ffaat 
the  doorkeeper  appoint  9 competent  .wr- 
sona  to  assist  lilm. -''****• 

And  again  on  p.  1965,  4r.  dorgan  offered 
the  following  resolution,  which  was  road 
and  adopted! 
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•ut  IT  K &0I*VI3>  tfiat  the  Uhl  of  Clerk 
Inform  the  i>anate  that  the  House  of 
Rapresemiativec  is  now  orgsu  ized  with 
the  followin  affletmi 

s.  tm  0* Fallon,  speaker, 

fteorge  Igel,  Speaker  Pro  ram,  etc.'*  n 

file  next  refer  to  the  call  session  of  tins  Elat  General 
Assembly  In  1861*  The  fell  owing  proceedings  were  had  in  tbo 

Senate* 


"On  motion  of  Mr.  Johnson  it  was  resolved 
that  the  Secretary,  A* si a tan t Secretary* 

Karol ling  C le rk , doorkeeper,  orgeaht  at 
arms  and  standing  committees  of  the  last 
session  without  further  ©lection  or  appoint* 
mant. 

<m  motion  of  Mr*  Pamons,  the  vote  agreeing 
to  the  resolution  was  reconsidered.  Then 
Mr.  Parsons  oved  to  amond  the  resolution 
by  striking  out  all  after  the  word  'resolved* 
and  inserting  in  llou  thereof  the  followin  * 

'that  t;ie  Sonata  do  now  proceed  to 
‘ho  ol  action  oi  a ! ecretar  , assistant 

Aaoretary,  Unrolling  Clerk,  ^grossing 
Clerk,  doorkeeper , and  Sergeant  at  Alias 
In  the  order  herein  sated.* 

which  amendment  was  rood  and  agreed  to  by 
the  following  vote:  (vote  listed) 

The  Aye's  and  Ho's  having  boon  demanded 
by  dr*  Johnson*  The  question  then  being 
cm  agree i nr  to  the  resolution,  it  was 
then  ft  ppeed  to*" 

All  officers  to  the  individual  offices  were  then 
sleeted  according  to  the  records. 

And  the  following  In  the  douse* 

"A  q jorum  being  present,  Mr*  Vos*  offei'sd 

the  following  preamble  and  res olufc lent 

**9h  dv  AS,  we  believe  that  the  adjournment 
sine  die  of  the  klst  General  Assembly  of 
the  State  of  Missouri  on  the  88th  day  of 
area  last  was  a virtual  dissolution  of 
the  organisation  thereof!  and 
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THJiRfci  Om:  ik,  IT  J&50LVBD,  that  t’»  house 
of  hepres  ntativcse  now  proceed  to  the 
elect- ion  of  a iptmker,  Chief  ulork,  Asr*ist- 
ant  Clark,  rjirolllng  and  --.r.groesln  ulerk, 
woor  hooper,  and  Sargeant  at  aitbb  In  the 
order  In  which  th  y aro  nomad  In  this 
resoiut:  on. ' 

further,  the  question  then  being  on  agreeing 
to  the  i lret  part  of  the  resolution  offered 
bj  j$r*  Vest  In  relation  to  the  election  of 
iipoakor,  it  wao  declued  in  the  atvlraatlve 
by  tho  i ollowin  vote*  (vote  lirted) 

*ye*s  u.d  l.o's  bavin  been  demanded  by  Mr.  Hllcy,” 

The  house  or  nepres^ntatlvos  then  proceeded  to  elect 
all  of  the  above  mentioned  of L leers* 

Ce  offer  the  above  precedents  s owin  that  the  extra 

sessions  In  the  past  have  elected  officers  and  In  most  instances  the 
sans  of fleers  who  presided  over  the  re  ular  session*  You  will 
further  note  in  each  instance  that  * he  begislature  treated  it  as  an 
election  of  officers*  A precedent  of  many  years  evolves  Itself 
’no  a custom  and  become  law,  as  Is  defined  in  17  C*  ,f*  -.mire  446, 
as  follows t 

n2A  its  iore  technical  legal  sense,  a 
custom  lea  um^o  which  has  o tslned  *hs 
foree  of  law*  in  other  words,  it  is  « 
law  established  ly  long  use  'e*  • 

In  the  case  of  Thorapson  v*  susser,  1*  Fa.  464,  the  Court 
in  determining  tills  question  soldi 

"Although  tho  practice  of  the  courts,  or 
f ormo  of  pleadings,  which  pass  sub 
sllentlo,  do  not  make  the  low,  yet  a con* 
stunt  practice  of  permitting  acts  of 
asouutily,  or  laws,  to  oe  read  out  of 
printed  books,  without  opposition.  Is  a 
great  evidence  oi  'he  law*11 

It  Is  the  opinion  of  this  department  that  when  the  57th 
Ganeral  Aaee-ibly  of  1935  adjourn**!  April  fed,  1935,  sine  die,  it  was 
the  dissolution  of  :iiat  organisation,  and  that  In  the  event  the 
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Governor  exorcises  air  power  ana  calls  an  extra  session  It  will 
be  necessary  to  re-eleet  the  oi  ioars  wixo  presided  over  the  57th 
General  Assembly  or  o elect  officers  n 'hell-1  n lac  is. 

Hof  erring  to  5 our  c*uestian,  ae  to  who  notifies  the 
officers.  It  Ir  the  opinion  of  this  Department  that  If  you  wore 
chief  stenographer  In  the  regular  session  of  the  57th  General 
assembly,  and  desire  to  serve  again  It  will  be  necessary  for 
you  to  follow  the  sane  routine  that  ou  did  to  00 tain  that 
office  In  the  regular  session* 


fours  very  truly. 


0>A,IV;.h  a*  KOhrdJ 

Assistant  attorney  General. 


A? PROVED* 


K5risnfikw~~ 

Attorney  General* 
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TAXATION:-  County  Collectors  have  no  right  to  charge  County 

COUNTY  COLLECTORS:-  Court  for  "indexing  taxbooks". 


FILED  83 


November  14,  1933* 


Mr.  William  Settle, 
County  Collector, 
Richmond,  Missouri. 

Dear  Sir: 


We  are  acknowledging  receipt  of  your  letter  in  which 
you  inquire  as  follows: 


T,I  am  writing  in  regard  to  some  information  con 
cerning  the  indexing  of  the  tax  books  of  this 
county.  It  has  been  a custom  here  for  the  past 
thirty  years  for  the  county  court  to  pay  the 
collector  for  this  work,  and  they  have  payed  me 
the  last  two  years  for  this  job,  however,  this 
year  they  refuse  to  pay  me,  claiming  that  it  is 
a duty  of  the  county  assessor. 


Not  long  ago  I talked  with  one  of  the  traveling 
men  of  the  Geo.  D.  Barnard  Stationery  Co.,  and 
he  tells  me  that  he  finds  in  his  territory  that 
it  is  the  duty  of  the  county  collector  to  do  this 
work,  and  that  he  finds  that  other  collectors 
receive  a fee  of  one  hundred  and  fifty  dollars 
for  this  duty.  Where  they  have  only  been  paying 
me  seventy-five. 


If  you  would  kindly  give  me  your  opinion  on  this 
matter  I would  most  surely  appreciate  it  and  per- 
haps some  time  I will  be  able  to  return  the  favor." 


You  inquire  as  to  your  right  to  be  paid  by  the  county 
for  "indexing  the  tax  books.  1 We  have  diligently  searched  the 
statutes  and  find  no  statute  dealing  with  "indexing  the  tax  books." 
We  assume,  therefore,  that  in  using  the  term  indexing  the  tax  books, 
you  refer  to  the  practice  used  in  some  counties  of  the  state  of 
placing  under  the  taxpayer's  name  on  the  personal  tax  book  the 
various  line  numbers  at  which  there  appears  real  property  assessed 
against  the  same  individual.  As  an  example,  under  the  name  of 
John  Smith  on  a personal  tax  book  would  appear  the  numbers  500, 

600  and  700,  Indicating  that  at  those  lines  in  the  real  estate 
tax  book  there  appears  certain  pieces  of  real  estate  owned  by 
John  Smith  and  assessed  in  his  name. 


We  have  been  unable  to  find  in  our  statutes  any  statute 
requiring  either  the  assessor  or  the  county  collector  to  make 


Mr.  William  Settle 
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such  notations  upon  the  personal  tax  book.  In  counties  where  that 
practice  is  followed  it  is  done  purely  as  a matter  of  conven- 
ience in  the  collection  of  taxes . In  some  counties , apparently 
this  indexing  has  been  done  by  the  assessor  and  in  others  by 
the  collector,  but  we  fail  to  find  any  provision  in  the  statute 
which  would  authorize  either  the  assessor  or  the  county  collector 
to  receive  extra  compensation  for  doing  this  work. 

In  State  ex  rel.  v.  Brown,  146  Mo.  401,  4-06,  it  is  said: 

"The  right  of  a public  officer  to  fees  is  derived 
from  the  statute.  He  is  entitled  to  no  fees  for 
services  he  may  perform,  as  such  officer,  unless 
the  statute  gives  It.  When  the  statute  fails 
to  provide  a fee  for  services  he  is  required  to 
perform  as  a public  officer,  he  has  no  claim  upon 
the  state  for  compensation  for  such  services." 

In  State  ex  rel.  v.  Adams,  172  Mo.  1,  the  court  in  pass- 
ing upon  the  right  of  a county  officer  to  collect  certain  fees 
says  at  page  7: 

"in  order  to  maintain  this  proposition  some  statute 
must  be  pointed  out  which  expressly  or  by  necess- 
ary implication  provides  such  compensation  for 
such  officer.  For  it  is  well  settled  law,  that  a 
right  to  compensation  for  the  discharge  of  official 
duties,  is  purely  a creature  of  statute,  and  that 
the  statute  which  is  claimed  to  confer  such  right 
must  be  strictly  construed." 

It  is  apparent  from  the  above  decisions  that  the  officer 
claiming  fees  or  compensation  from  the  statute  or  county  must  be 
able  to  put  his  finger  upon  some  statute  authorizing  the  allow- 
ance of  such  compensation.  We  are  unable  to  find  any  statute 
which  would  authorize  the  county  court  to  pay  you  any  compensation 
for  indexing  the  tax  books.  If  you  can  point  out  to  us  any 
statute  which  would  authorize  you  to  charge  for  these  services 
we  would  be  glad  to  amend  this  opinion  accordingly. 

It  is  therefore  the  opinion  of  this  Department  that 
there  is  no  statute  authorizing  the  county  collector  to  charge 
for  "indexing  the  tax  books,"  and  in  the  absence  of  such  statu- 
tory authority  the  county  court  would  have  no  right  to  pay  you 
for  such  services. 


Very  truly  yours, 

APPROVED : /signed/  Frank  W.  Hayes 

Assistant  Attorney  General. 


Attorney  General 
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(JUSTICES*  COURTS  - Applicability  of  R.S.  l^/to  actions  In 
Justices*  courts  so  as  to  allov  continuances  vhsn  party  or 
counsel  13  at  session  of  General  Assembly  as  member  thereof.} 
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More-  '-bar  T enty-Hlnth, 

M3?. 


Honorable  Arthur  3,  .tow. 
Justice  of  the  reeee, 

50b  Thom- eon  venue, 
zcelelor  y-rlwj,  Missouri* 


filed 

XT'—) 


leer  lri 


A re-net  for  an  opinion  has  been  rnoeived  fron  you 
under  Ante  of  Hoember  11,  1$33*  such  request  being  ns  follo<  et 
-in  your  opinion  dose  motion  9‘0t  uoeteed  totutes  of  the  tats 
of  ’^ssourl,  19  9 apply  to  actions  In  Just lee  Court?" 


Revised  t-tutss  of  Missouri,  19  *9,  < at  Ion  93b,  revises 

es  rellO'i! 


-In  all  su  te  et  lav  or  In  o ui  ty  or  In  or lml nr  * 
oases  <>ndi  r in  eny  court  of  this  et«*te  et  ray  time 
hen  the  general  assembly  la  In  session,  It  shrll  be  a 
sufficient  erase  for  e continuance  If  it  shell  appear 
to  the  court,  by  affidavit,  that  ny  .arty  epplylnjt 
for  eueh  00  nt  In  nance,  or  '■■ny  attorney,  solicitor  or 
oounsol  of  such  erty  is  e member  of  either  bou*a  of  tbe 
general  eeeembly,  end  la  aetuel  atteadenoe  on  the  session 
of  the  er  o&d  that  t’ © rttendeaoe  of  snob  erty, 
attorney,  solicitor  or  counsel  la  neeeesrry  to  a fair  end 
proper  trll  or  other  roceed i r.  in  such  suit;  nod  on 
the  filing  of  such  affidavit  the  court  shall  continue 
suet-,  suit  end  any  an  all  sot  Iona  or  other  j roceedinrs 
therein,  of  eve:  y kind  and  natur  , lnuludl t .0  tricing 
of  depositions,  end  thereupon  no  trial  or  other  roceed- 
In*  a of  &ny  iuh  or  oetura  shell  be  bed  ther  In  urn'  11 
tbe  ml Joumne nt  of  tbe  rouerel  ese* -biy,  nor  for  ton  days 
thereafter.  such  affidavit  shall  be  suf  flcioftt , if  made 
at  ny  time  during  the  sees  Ion  of  the  genar- 1 aeaeoibly,  shoving 
that  et  tbe  time  of  seklnr  the  erne  such  rrty,  r.ttor- y, 
solicitor  or  counsel  is  In  aoturl  attendance  uoon  suob 
session  of  the  general  astsmbly." 

There  here  been  nfi  tieol Slone  in  t^is  state  as  to  shatter  or 
not  the  abovo  section  0 piles  to  courts  of  justices  of  the  peeoe,  but  the 
statute  Itself  ex  reeel y uses  the  ; hr*  ae  "in  my  court  f this  state-, 
which  would  certainly  by  Its  iaarurge  include  e Justice  court,  nod  like- 
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r<onornt>le  rthur  U,  be*, 
Wot— be  r 29th,  1 5 3 3. 


4m  the  purpose  of  the  atntuto  would  Men  to  apply  aruslly  to  a 
Just  ion  court  m to  1 court  of  record  or  other  court t because  tie 
stntut  i«  ■ legislative  declaration  thot  nay  : erty  to  a oaae  or 
hi  a attorney  who  la  aerrt  -^  the  public  aa  a member  of  the  c<m«ml 
aaanbly  by  beta,  in  attendance  at  a session  tbereoi , should  not 
barre  hi  a riv*t«  Interests  rtjudloed  thereby  by  belay  forced  to 
proceed  with  litigation  chlcb  esuid  conflict  *»lth  fittmdrncc  at 
the  Oencr  1 ' aaabiy . 

Puvlaed  tatutea  of  *?l«oourl,  19%  1 cot Iona  22^9 
nd  22b0,  deni  . 1th  conti  wvncaa  in  Justices*  courts,  and  contain 

not biuy  ehtel<  ifould  prevent  nation  938  fron  applying  to  Juatioea' 
courts# 


It  la  ur  opinion  that  :eviaed  statutes  of  "laaourl, 
132$,  nation  33i6t  applies  to  actions  In  the  a urt  . of  Justices  of 
the  re&ee  la  this  state* 


Very  truly  you  a, 

B.  n*  UIU  a 

aslstnat  ttomey  General 


t f’*-'  OT’vDt 


LOSS  BY  THEFT  OF  STATE  FUEDS  BY  AN  OFFICE THE  OFFICER  A ED  HIE 

B jEPSMEH  ARE  RESPONSIBLE  FOR  SAME, 


V 


.on.  Claud  W.  Shephard 

Secretary 

Barbers*  . tats  Board  of  i.xaainers 
517  r>lokwlek  Building 
Kansas  City,  Missouri 

Dear  ‘r . : hepherdi 

regarding  your  letter  of  May  End,  1959,  wherein  you 
spoke  of  your  o! flee  at  617  Pickwick  Building  being  burglarised 
April  25,  1935,  between  the  hours  of  5 p«  ti.  and  8 a,  h. , in 
whieb  you  state  funds  in  the  a^o  mt  of  1105.00  we^e  stolen, 
#97.00  of  which  was  for  licenses,  permits  of  examination,  and 
a norent loe  permits,  end  $8.00  was  for  money  left  on  deposit 
by  the  Berbers.  You  st*<te  further  that  the  burglary  was  report- 
ed to  the  Police  Department  of  Kansas  City  and  an  investigation 
of  same  was  made;  that  every  precaution  was  taken  tc  safeguard 
the  State* s money  and  that  this  was  the  first  and  only  loss 
sustained  during  your  fota*-years  term.  You  eooke  further  h« 
follows: 

"The  money  was  ke  t In  a metal  etr  ng  box  which  was 
looked,  and  the  key  for  same  waa  in  a locked  drawer 
which  was  forced  open.  The  outer  office  door  was 
si so  locked,  we  banked  our  money  on  Saturday , the 
22nd  of  April,  and  this  money  was  an  accumulation 
of  Monday  and  Tuesday,  Apr'l  24th  and  25th.  I was 
away,  holding  examinations  in  St.  Joseph,  Missouri, 
and  my  clerk,  Mr.  Lake  in  the  Kansas  City  office, 
was  unable  to  leave  to  deposit  the  money  In  the  bank." 

replying  to  your  co -no unicat  on  relative  to  the  above 
matter,  will  state  that  It  was  an  exceedingly  unfortunate  affair 
and  we  are  very  sorry  that  seme  happened.  We  will  call  your 
attention  to  the  law  In  the  case. 

Section  13623  R.  6.  I 29,  provides, 

"A  board  of  examiners,  to  consist  of  three  persona, 
cltlsens  of  this  state  ************** 
haeh  member  of  said  board  shall,  before  entering 
upon  the  discharge  of  hie  duties,  give  a bond  in 


Bon.  Claud  -i.  snentierci 
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the sum  of  fifteen  thousand  dollars,  with  s 
duly  authorised  surety  or  bonding  company , to  be 
approved  and  filed  by  the  secretary  of  state,  con- 
ditioned for  the  faithful  performance  of  hie  duties, 
and  shall  take  oath  *************** 

Section  13525  R.  S.  1929,  after  providing  for  a salary 
to  the  nembera.  Including  traveling  expenses  etc.,  says, 

"Provided,  however,  that  sll  moneys  collected  by  the 
board  or  Its  treasurer  shall  bs  paid  into  the  state 
treasury,  there  to  constitute  s fund  for  the  pur- 
pose of  carrying  out  the  provisions  of  this  chapter • 


Sections  13627  and  13528,  R.  S.  1029,  provide  for  the 
fees  to  bs  charged  and  collected  by  the  Board.  This  make a the 
members  State  officers  and  the  handling  of  the  money  doubly 
Important. 


It  has  bean  ruled  In  cases  of  this  type  that  while, 

"*  * * the  defendant  was  guilty  of  no  want  of  ca^e 
or  prugenos  ~ln  falling  to  ascertain  tHeHErue  comTl- 
TTon "of  Ha fd'~5aak"  P'he r c He  ker>t  Sir  noney  on  de- 
poeTt , -Tte  cue at Ion  for  determination  la,  Aether, 
the  7ac  taaE  a t eci , TKe  Hel'enJcnt,  "owe  XT,  and"  n 
THe  sure  tier  on  his  b -na,~*nre  liable  for  "Che  sun 
jo^leem.**  — — — 

After  reviewing  the  authorities  In  that  case  where  the  bank  had 
failed,  the  court  saldt 

"Public  officers,  however,  are  universally  held  to  a 
mors  rigorous  accountability  than  elude  trustees 
for  the  mibllo  funds  committed  to  their  keepings 
and  though.  In  a general  ranee,  they  may  be  said 
to  be  bailees,  still  they  are  bailees  who  are  sub- 
ject to  special  obligations  for  the  benefit  of  tlie 
public.  * e • * * * 'Public  jxTlcy  requires  that 
every  depositary  of  the  Dubllc  money  should  be 
held  to  a strict  accountability;  not  only  that  he 
ahould  exercise  the  highest  degree  of  vigilance, 
but  that  'he  should  koer  safely » the  moneys  which 
come  to  his  hinds.  Any  relaxation  of  this  condition 
would  open  a door  to  frauds,  which  might  be  prac- 
ticed with  Impunity*  * * ************* 


•on . Claud  v*  rlwpherd 


May  23,  1933 


ANr  THAT  THE  P CT  THAT  THE  MuNFY  WAS  STOLEN  PROM 
HIM,  WITHOUT  HIS  PAULT,  DOKS  NOT  RSLE  SK  HIM  PROM 
HIS  OBLIGATION  TO  MAKE  SUCH  PAYMENT*" 

State  ex  rel . Powell,  67  Mo*  395. 

This  is  an  old  caae  but  has  boon  followed  In  a 1 ng  line  of 
dec  I slone  down  to  the  we  sent  tine* 

City  of  Payette  v.  Silvey,  290  S.  w.  1019  1.  o.  lCSlj  * 

I University  City  v.  Schell,  275  'to*  067> 

Bragg  City  Spec  lei  Road  District  v.  Johns  m,  3°3 
Mo.  990. 

xn  view  of  the  lsw  above  quoted,  si  though  It  is  a 
very  unfortunate  affair.  It  is  our  opinion  that  you  and  your 
bondanen  would  be  answerable  to  the  State  for  the  nonay  and 
would  be  eon  celled  to  pay  same  Into  the  State  Treasury,  not- 
withstanding the  unfortunate  surroundings  in  the  loss  of  sane. 


Very  respeotful ly. 


QEO.  B.  STRoTHFH 

Assistant  Attorney- General. 


APPROVE D: 

“>J7TMTi¥WI?!E 

Attorney-  -enerel  * 
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IOK: — Cities  f, re  not  exe  r&t  from  paying  state  gasoline  tax  on 

gasoline  purchased;  occupation  taxes  upon  gasoline  dealers 
levied,  by  cities  apply  to  purchases  ua.de  by  state  and  its 
political  subdivisions. 


v 
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October  SI,  1933. 


Shell  Petrol eu a*  Corporation, 

Shell  Building, 

St.  Louie,  Missouri. 

Gentlemen: 

He  are  acknowledging  receipt  of  your  letter  in  which  you 
inquire  as  follows: 

"Will  you  please  advise  if  the  state  gasoline  tax  is 
applicable  to  sales  of  gasoline  to  a 'run icipality  for 
use  by  it  in  its  governmental  functions,  and  whether 
or  not  a tatmieipal  gasoline  tax  is  applicable  to  soles 
made  to  the  state  or  its  political  subdivisions. 

He  understand  that  these  Questions  have  not  been  defi- 
nitely settled,  but  are  being  considered  at  the  present 
time. 

He  are  requesting  the  information  for  use  in  connection 
with  bids  which  we  are  submitting  both  to  the  state  end 
to  several  municipal  i ties.  " 

Section  7794,  F..  S.  o.  1939,  provides  as  follows: 

Tor  the  purpose  of  providing  funds  to  co.-mlete  the 
construction  of  and  for  the  maintenance  of  the  state 
highway  system  of  this  state  as  designated  by  law,  there 
is  hereby  provided  a license  tax  equal  to  two  cents  per 
gallon  of  motor  vehicle  fuels  as  defined  in  this  article 
used  in  motor  vehicles  of  the  rniblic  highways  of  the 
state,  which  license  tax  shall  apply  ahd  become  effect- 
ive January  1,  1935." 

Section  7795,  R.  S.  o.  1939,  provides  as  follows: 

"Kvery  distributor  shall  for  the  year  1935,  and  each  year 
thereafter,  when  engaged  in  sucn  business  in  this  state, 
pay  to  the  state  treasurer  an  amount  equal  to  two  (2d) 
cents  for  each  gallon  of  motor  vehicle  fuels  refined,  manu- 
factured, produced  or  compounded  by  such  distributor 
and  sold  by  him  in  this  state,  or  shipped,  transported 
or  imported  by  such  distributor  into  and  distributed  or 
sold  by  him  within  t lie  state  during  such  year." 


Section  7796,  R.  S.  Ko.  1939,  provides  ss  fellows: 


October  1933* 


Shell  Petroleum  Corporation,  -3- 


"■Kvery  denier  shall  for  the  year  1935,  and  each  year 
thereafter,  when  engaged  In  such  business  in  this  state, 
nay  to  the  state  treasurer  an  amount  equal  to  two  (3$s) 
cents  for  each  gallon  of  motor  vehicle  fuels  sold  or  distritu 
uted  by  such  dealer  in  this  state  during  such  year;  Provided 
however,  that  no  motor  vehicle  fuels  sold  or  distributed 
by  such  dealer  and  which  were  refined,  manufactured,  pro- 
duced or  compounded  and  sold  by  a distributor  in  this  state, 
and  no  motor  vehicle  fuels  sold  by  such  dealer  which  when 
purchased  by  hi®  were  contained  in  containers  or  n&ekagM, 
other  than  the  original  containers  or  packages  in  which  the 
Same  was  shipped,  transported  or  imported  into  this  state 
shall  be  included  or  considered  in  determining  the  amount 
to  be  paid  by  such  dealer,  hut  only  such  motor  vehicle 
fuels  as  were  shipped,  transported  or  imported  into  this 
state  and  purchased  toy  such  denier  in  the  original  packages 
in  which  they  pare  go  shipped,  transported  or  imported  into 
taie  state  and  then  resold  by  such  dealer  after  the  breaking 
of  such  original  package  by  him  shall  be  included  or  consid- 
ered for  the  purpose  of  computing  said  amount;  ** 

Section  7805,  R.  S.  : o.  1S2S,  provides  as  fellows: 

*All  motor  vehicle  fuels,  as  herein  defined  j distributed 
or  sold  in  the  state  of  Missouri  by  any  distributor  or  dealer 
shall  be  deemed  to  have  been  sold  for  use  in  operating  motor 
vehicles  upon  the  public  highways  of  this  state;  crovided, 
however,  that  any  person  who  shell  buy  and  use  any  motor 
vehicle  fuels,  as  defined  in  this  article,  for  the  nurpose  of 
operating  or  propelling  stationary  gas  engines,  farm  tractors 
or  motor 'boats,  or  who  shall  purchase  cr  use  gny  of  such 
fuels  for  cleaning,  dyeing,  or  other  commercial  use  of  the 
seme,  or  who  shall  bay  and  use  such  motor  vehicle  fuels  for 
any  purpose  whatever,  except  in  motor  vehicles  operated,  or 
intended  to  be  operated,  upon  any  of  the  public  highways  of 
the  state  of  Missouri,  as  defined  in  section  7759,  and  who 
shall  have  paid  any  license  tax  required  by  this  article  to 
be  paid,  either  directly  or  indirectly  through  the  amount  of 
such  tax  being  included  in  the  price  of  such  fuel,  shall  be 
reimbursed  end  repaid  the  amount  of  such  tax  directly  or 
indirectly  paid  by  him,  upon  presenting  to  the  inspector 
an  affidavit  accompanied  by  the  original  invoice  showing 
such  purchase,  w ich  affidavit  shall  state  the  total  amount 

of  such  fuels  so  purchased  and  used  toy  such  consumer,  other 

than  in  motor  vehicles  operated  or  intended  to  be  operated 
upon  any  of  the  public  highways  of  the  state  of  Missouri,  a# 
hereinbefore  defined,  and  shall  state  for  whet  purpose  used. 
Upon  the  receipt  of  such  affidavit  and  invoice,  the  inspector 
shell  oause  to  be  repaid  the  amount  of  sueh  tax  to  the  con- 
sumer aforesaid,  ’ey  a warrant  drawn  by  said  in  so  ec  tor  on  the 

road,  fund  which  shall  be  audited  and  allowed  by  the  state 
auditor  and  shall  be  paid  toy  the  state  treasurer:  Provided 
further,  that  application  for  refunds,  as  provided  herein. 


Shell  Petroleum  Corporation, 
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r*ust  be  filed  with  the  inspector  within  ninety  (90) 
days  froT  the  date  of  purchase  on  invoice." 

Section  7794  above  provides  expressly  that  the  funde  aris- 
ing under  this  Act  shell  be  used  to  complete  the  construction  and 
the  maintenance  of  the  state  highway  system  of  this  state.  3eetion 
7795  provides  for  a tax  of  two  (2^)  cents  a gallon  on  each  rollon 
of  motor  fuel  refined,  manufactured,  sold,  etc.,  by  the  distributor. 
Section  7796  applies  the  same  tax  to  every  dealer  who  shell  or 
distribute  motor  fuel  in  the  state.  Section  7805  provides  for 
the  exemption  of  fuels  from  the  tax  when  used  for  c^rt^in  purposes 
and  under  certain  circumstances.  find  no  exemption  in  Section 
7S05  which  would  exempt  gasoline  sold  to  a municipality,  Hiether  it 
be  used  in  a governmental  function  or  otherwise. 

You  inquire  whether  the  state  gasoline  tax,  under  chapter 
41,  R.  0.  Ito.  1929,  of  which  the  above  sections  are  a part,  is 
applicable  to  sales  of  gasoline  to  municipalities  when  used  by 
them  in  their  governmental  functions. 

The  runlciprlities  and  political  subdivisions  of  the  state 
are  subject  to  be  taxed  by  the  lt?_te  of  * is  a uri,  unless  the 
State  has  in  some  way  exempted  then.  The  only  exemption  contained 
in  the  Constitution  in  favor  of  muni  dualities  is  found  in  Section 
6 of  Article  X of  the  Constitution,  which  provides  as  follows: 

■The  property,  real  and  personal,  of  the  State,  counties 
^nd  other  municipal  corporations,  and  cemeteries,  shall 
be  exempt  from  taxation.  Lotr  in  in corro rated  cities  or 
towns,  or  within  one  mile  of  the  limits  of  nny  such  city 
or  town,  to  the  extent  of  one  acre,  and  lots  one  die 
or  mere  distant  from  such  cities  or  towrns,  to  the  extent 
of  five  acres,  dth  the  buildings  thereon,  may  be  exempt- 
ed from  taxation,  when  the  same  are  used  exclusively  for 
religious  worship,  for  schools,  or  for  purposes  *mrely 
charitable;  deo,  such  property,  real  end  personal,  as 
may  be  used  exclusively  for  agricultural  or  horticultural 
societies:  Provided,  that  such  exemptions  shall  be  only 

by  general  law." 

’e  call  your  attention  particularly  to  the  fact  that  the 
above  section  exe»npts  the  real  and  personal  property  of  municipal 
corporations  from  taxation.  The  Constitution  does  not  exempt 
municipal  corporations  from  taxes  other  than  taxes  upon  real  and 
personal  property.  The  tax  levied  under  chapter  41  above  is  not 
a real°”erecnal  tax,  but  is  a tax  levied  upon  the  dealer  or  dis- 
tributor. It  is  true  that  the  tax  is  added  to  the  price  of  the 
gasoline  sold,  but  it  is  equally  as  true  that,  all  state  taxes  levied 
upon  all  dealers  and  distributors  in  other  lines  of  busineee  are 
reflected  in  the  orice  of  the  product  sold,  whether  it  be  to 
municipalities  or  to  individuals.  The  oue'-tion  rs  to  whether  or 
not  a municipality  is  liable  for  a gasoline  t?x  suches  we  have  in 
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tills  state  is  a complicated  one  and  the  courts  are  divided  in  their 
opinions  concerning  it,  depending  a great  deal  unon  the  wording 
of  the  statutes  and  the  constitution  of  the  state  involved. 

There  is  o no  line  of  cases  of  which  the  case  of  O'Serry 
v.  Mecklenburg  County,  67  A.  L.  R.  1304,  is  typical,  to  the  effect 
that  cities  and  c unties  are  ir.:pliedly  exerrpt  from  such  a tax. 

The  theory  of  these  cases  ifi  found  in  the  following  ouotnt: on  from 
page  1308: 

"Gg  :tc  t-iings  ere  always  presumptively  exempted  fron  the 
operation  of  general  tax  lows  because  it  is  reasonable 
to  suppose  they  were  not  within  the  intent  of  the  Legis- 
lature in  adopting  them*  3uch  is  the  case  with  property 
belonging  to  the  state  and  its  municipal i t ies , and  wich 
is  held  by  then:  for  oublic  mimosas.  All  such  property 
is  taxable,  if  the  state  shall  see  fit  to  tax  it;  out 
to  levy  a tax  upon  it  would  render  necessary  new  taxes 
to  meet  the  demand  of  t;:is  tax,  and  thus  the  public  would 
be  taxing  itself  in  order  to  raise  Toney  to  pay  over  to 
itself,  and  no  one  ”t)uld  be  oenefited  but  the  officers 
employed,  whose  compensat ^.on  wou  d go  to  increase  the 
useless  levy.  It  c*n;ot  be  sup  osed  that  the  Legisla- 
ture would  ever  purposely  lay  such  a burden  upon  public 
property,  and  it  is  therefore  a reasonable  conclusion  that, 
however  general  may  be  the  enuraemt  on  of  property  for 
taxation,  the  property  held  by  the  state  and  by  all  its 
municipalities  for  public  purnoses  ’-as  intended  to  be 
excluded,  And  the  law  will  be  administered  as  excluding 
it  in  foot,  unless  it  is  unmistakably  included  in  the 
taxable  property  by  the  Constitution  or  a statute. " 

There  is  another  line  of  aut.ioritiec  upholding  the  validity 

of  such  tax, as  exemplified  by  the  orse  of  Crochet t v.  Salt  Lake 
County,  60  A.  L,  R,  page  £67  where  it  is  said: at  page  873: 

"The  court  pointed  out  that  undoubtedly  the  amount  of 
the  tax  finally  falls  unon  the  ourchneey,a8  it  would 
be  natural  for  the  seller  to  add  the  amount  of  the  tax 
to  the  price  of  the  commodity.  In  the  course  of  the 
or  lnion,  the  court  uses  this  language:  'The  language 
of  the  later  statute  is  definite  ns  to  the  persons  who 
are  required  to  pay  the  tax  therein  provided.  The  riunic- 
ioalities  are  in  no  way  relieved  from  the  burden  of  ray- 
ing any  addition  that  may  oe  added  to  the  price  of  motor 
fuels  which  may  be  occasioned  by  the  tax.  There  is  no 
indication  in  the  language  of  either  of  the  statutes 
in  ouestion  that  it  wax  the  Intention  of  the  lawmakers 
to  relieve  municipalities  from  the  burden  of  oaying 
any  such  enhanced  price. " 

le  therefore  h^ve  two  lines  of  decisions  dealing  with  this 
question.  The  determination  of  your  inquiry,  however,  with  the 
aid  of  those  decisions,  aaist  depend  upon  the  constitution  and 
statutes  of  this  state.  Section  6 of  Article  X above  quoted  does 
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unquestionably  exempt  from  taxation  the  real  and  personal  property 
of  municipal  corporations.  The  tax  levied  under  this  statute, 
however,  is  not  a tax  upon  the  property  of  a Municipal  corporation 
in  any  sense  of  the  word.  Under  Section  7795  the  distributor 
oust  nay  the  tax  and  under  Section  7796  the  dealer  mast  pay  the 
tax.  It  is  what  is  commonly  known  as  an  excise  tax.  It  is 
true  that  the  excise  tax  is,  In  all  probability,  always  parsed 
on  to  the  ultimate  consumer,  but  such  is  trie  of  all  taxes, 
whether  they  be  excise,  property  or  otherwise,  because  -'ll  taxes 
are  included  in  the  expense  of  doing  business  and  ultimately  are 
passed  on  to  the  consumer.  We  therefore  conclude  that  it  would 
not  be  in  violation  of  Section  6 of  Article  X,  ~ere  this  tax 
to  be  exacted  from  dealers  who  sell  to  municipal  corporations, 
because  under  such  circumstances  the  gasoline  tax  is  not  a tax 
upon  the  property,  real  or  personal,  of  a municipal  corporation. 

Section  7305,  H.  S.  ‘o.  1929,  provides  that  certain  gasoline 
aold  by  dealers  and  distributors  should  be  exempt  from  the  tax 
and  provides  for  refunds  in  favor  of  the  persons  named  in  said 
Section.  The  Section  does  not  exempt  gasoline  sold  to  runic ip all- 
ties  by  said  dealers.  It,  therefore,  must  be  assumed  that  when 
the  Legislature  passed  a law  exe  ipting  certain  persons  from  the 
paying  of  the  tax  under  certain  conditions,  that  it  impliedly 
expected  all  other  persons  not  exempted  to  nay  the  tax.  The 
tax  itself  is  levied  not  for  general  revenue  purposes  but  under 
Section  7794  for  the  completion  and  maintenance  of  the  state 
highway  system. 

In  Crockett  v.  Salt  Lake  County  above,  at  page  871.  it  is 

said: 

ft  It  thus  appears  that  the  tax  ia  not  for  the  purpose 
of  raising  revenue  for  the  payment  of  the  usual  and 
ordinary  expenses  of  state  government,  but  for  the 
construction  and  maintenance  of  public  highways.  These 
highways  are  open,  not  only  for  the  use  of  the  citizens 
of  the  state,  but  for  others  traveling  within  the  state  and 
for  the  counties  and  cities  in  the  discharge  of  their 
public  duties.  While  it  is  true  the  statute  does  not 
exuressly  provide  that  the  municipalities  of  the  state 
shall  be  subject  to  the  tax,  nevertheless  there  is  no 
provision  or  language  found  in  the  act  which  indicates 
the  intent  of  the  Legislature  to  exempt  or  relieve  count- 
ies or  cities  from  paving  the  tsx  imposed,  uport  all  who 
use  motor  vehicle  fuels  for  vehicles,  engines,  or  machines , 
movable  or  immovable,  within  the  state.  On  the  contrary 
the  admitted  purpose  of  the  legislation  and  the  directions 
contained  in  the  act  as  to  the  dispoeition  of  the  funds 
so  raised  not  only  fail  to  indicate  an  intention  on  the 
part  of  the  Legislature  not  to  exempt  municipal it ies  from 
payment  of  the  tax,  but  negative  any  inference  that  such 
municipalities  were  intended  to  be  relieved  from  the  pay- 
ment of  the  tax. 


The  tax  levied  is  by  the  statute  designated  an  excise 
tax;  that  is,  it  le  a tax  for  the  privilege  of  selling 
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motor  vehicle  fuels  and  like-les  ror  the  use  of  such 
fuels  when  nurchesed  outride  of  the  state  *>nd  brought 
within  the  state  for  use.  It  is  in  no  Reuse  a general 
tax  uuon  the  property  of  the  municipality,  but  ie  a 
tax  charged  against  the  municipality  for  the  privileges 
incl\ided  within  the  terrs  of  the  act  and  which  are  usde 
subject  to  the  tax.  It  does  not  our  ort  to  be  a tax 
against  any  specific  property,  real  or  neraonal . " 

Vhile  there  ie  authority  to  the  contrary,  we  are  inclined 
to  adopt  the  position  taben  by  the  court  in  the  Crockett  c*se 
above,  so  fur  ■’S  deciding  the  cues ti on  raised  in  your  inouiry. 

Our  statutes  do  not  impose  a property  tax  as  would  be  exempted 
under  Section  6 of  Article  X of  the  Constitution.  It  lays  an 
excise  tax  on  the  dealer  or  the  distributor.  The  revenue  de- 
rived from  the  tax  is  not  for  the  usual  and  ordinary  exnense 
of  the  state  govern’  ent,  but  in  for  the  particular  numoae  of 
the  construction  and  maintenance  of  the  state  lighways.  So 
good  reason  appears  why  municipalities  whose  motor  vehicles 
use  the  public  highways  should  not  bear  their  just  portion  of 
the  expense  of  maintaining  '■-nd  constructin  them.  Cut  statutes 
provide  for  specific  exerrtions  "nd  fail  to  exempt  municipal 
corporations  from  the  payment  of  this  tax.  Considerin'';  the 
Constitution  and  the  statutes  involved,  we  are  inclined  to 
the  view  that  the  Legislature  did  not  intend  to  exempt  cities 
from  the  Payment  of  this  state  gasoline  tax, 

Ifa  are  therefore  of  the  opinion  that  regardlers  of  the 
decisions  of  other  states,  that  the  cities  of  in sour i are  mot 
exempted  from  the  payment  of  the  gasoline  tax  levied  bv  our 
statutes  against  the  dealers  and  distributors  of  t is  State. 

You  next  inquire  whether  a municipal  gasoline  tax  aould 
apply  to  purchases  made  by  the  state  or  its  political  subdivision*. 
Whether  or  not  purchases  made  by  the  state  are  subject  to  the 
municipal  gasoline  tax  depends  uoon  the  nature  of  the  tax.  The 
cities  are  creatures  of  the  state  and  only  have  such  powers  as 
are  expressly  designated  to  the  a by  the  state.  The  cities  would 
hare  no  right  to  levy  any  tax  upon  the  real  or  personal  property 
belonging  to  the  State  of  inoouri,  or  to  levy  any  direct  tax 
against  the  state.  -ttiether  the  purchases  made  by  the  state  ere 
subject  to  municipal  gasoline  taxes,  therefore,  depends,  we 
believe,  uc-on  whether  the  gasoline  tax  is  to  be  construed  as  a 
tax  against  the  state,  or  whether  it  is  a tax  against  the  dealer 
and  incidentally  increases  the  price  of  the  articles  sold  to  the 
state. 


The  ordinary  tax  levied  by  municipalities  unon  gasoline 
dealers  ie  at  the  rate  of  one  (l£)  cent  per  gallon  sold.  These 
municipal  gasoline  taxes  are  occupation  taxes  levied  uoon  the 
dealer  or  distributor,  the  amount  of  tax  measured  at  the  rate  of 
so  much  per  gallon.  This  tax  is  the  charge  made  by  the  city 
upon  the  dealer  for  the  privilege  of  carrying  on  the  business 

of  selling  gasoline  witiin  the  limits  of  the  city.  It  is  true 
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that  in  many  instances  the  amount  of  the  tax  is  added  to  the 
price  per  gel  Ion  and  that  the  mrcnaser,  wne  ther  it  be  the  state 
or  an  individual,  if  such  tax  op  lies,  would  hare  to  nay  the 
enhanced  or  ice.  Tnia  is  true,  however,  of  all  taxer,  which 
eventually  reflects  in  the  purchase  orice  of  t,  ie  commodity 
sold. 


In  7iouesney  v.  Kansas  Oity,  366  S.  700,  the  Supreme 
Court  of  Issouri  in  banc  had  for  construction  an  ordinance 
of  the  City  of  ann-'P  City  requiring  '•very  person  enraged  in 
the  busineas  of  selling  and  offer  in  for  sale  gasoline,  to  take 
out  a license  »nd  requiring  that  for  the  privilege  cf  doing 
suoh  business  the  licensee  should  nay  the  license  collector  the 
•urn  of  one  (id)  cent  for  each  gallon  of  gasoline  sold,  trans- 
ported or  stored  by  such  nerson,  In  discussing  the  nature  of 
the  tax  the  court  says  on  page  703  as  follows: 

i« 

"The  first  queetion  for  determination  is  whether  the 
tax  of  li  a gallon  on  gasoline  sold  bv  the  dealer  is  a 
property  tax,  or  an  excise  tax  or  an  occupation  tax. 

Vfhere  a tax  is  imposed  and  is  measured  bv  the  amount  of 
business  done  or  the  extent  to  wnich  the  nrivilege  is 
conferred  or  exercised  by  the  taxpayer  irrespective  of 
the  value  of  his  assets,  it  i s an  excise  tax.  (Citations 
omitted) . 

7/here  a.  tax  is  measured  by  the  gross  receipts  of  the 
business,  the  amount  of  premiums  received  by  an  insur- 
ance o o mo  any , the  number  of  carriages  kept  by  a livery 
stable,  the  number  of  passengers  transported  bv  a street 
railway  company,  and  other  taxes  of  that  nature,  it  is 
occuoation  tax — one  form  of  excise  tax.  It  has  been 
applied  to  the  volume  of  gasoline  sold,  such  a s the 
tsx  we  have  under  consideration  nere.  In  re  Opinion  of 
Ju  tices,  (Ma.)  131  A.  902;  State  v.  Hart,  135  ash. 
520,  217  P.  45;  Altitude  Oil  Co.  v.  People , 70  Colo. 

453,  203  P.  180.  In  case  of  Bowman  et  si.  v.  Continental 
Oil  Co.,  356  ’ . S.  643,  41  S.  Ct.  606,  65  L.  Ed.  1139, 
it  was  held  by  the  Federal  Supreme  Court  that  such  a 
tax  was  consistent  with  the  due  process  end  eoual  pro- 
tection clauses  of  the  Fourteenth  Amendment  to  the 
Federal  Constitution."  f’ 

Under  the  foregoing  decision,  it  is  settled  in  this  state 
that  the  tax  similar  to  the  Fanaae  City  tax  is  an  occupation 
tax  levied  ir  on  the  dealer  for  the  privilege  of  doing  business. 
The  amount  of  the  tax  exacted  from  the  denier  being  measured 
at  the  rate  of  one  (l£)  cent  per  gallon.  It  is  not  a property 
tax  in  any  sense  of  the  word;  it  is  not  a direct  tax  against 
the  purchaser.  The  purchaser,  under  no  circumstances , can  be 
made  to  pay  the  tax,  and  if  the  dealer  does  net  pay  the  tax  the 
oity  has  no  w»y  of  collecting  it.  The  tax  might  be  included  in 
the  price  of  the  article  sold  so  as  to  enhance  the  price  of 
the  gasoline  to  the  purchaser,  but  it  is  in  no  way  a tax  against 
the  ourch  saer. 
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If,  in?te?id  of  lmlag  s" 1 occupRtion  t«»x  the  r^te  of 
one  (1  *;  v r I loo,  «*  flat  fee  of  |3t,Q  0,00  was  renuirad 

thst  also  would  enhance  the  ^rlcc  of  cneoline  in  the  n-'ndn  of 

the  "■urciu-ser , but  no  "ine  wo ’old  contend  that  If  the  't^te  of 
Missouri  bought  «rt  article  fro*  ouo  i n merciant  t toe  3 tats 
would  be  t It  lens  n of  the  tax  which, 

according  to  the  icro  lint's  TOlU’ae,  enoolH  be  allocated  to  the 

article,  it  is  easier  to  determine  how  *mich  the  article  is 
enhanced  in  value  when  the  ocean -t ion  tax  is  firur**^  on  th-®  b-»s?ls 
of  one  (It)  cent  oer  rollon  tnan  it  is  *e?e  the  occupation  tax 
to  oe  : lxecl  at  a flat  sum.  Yet,  ™ 1 ether  or  not  the  'tste  is  to 
be  excused  froa  mying  the  tex  should  not  oe  "inde  to  ^enend 
upon  the  feoility  in  arriving  at  t ie  a-nount  of  tsx  to  be  refunded. 
If  the  state  would  hot  be  entitled  to  n refund  whs re  a r^soline 
cccupation  tax  was  a thousand  dollars  on  the  ’"-  re  is  it , ffien  by 
the  no  a token  it  should  not  be  entitled  t o ->  refund  because  the 
SScu nation  tex  ie  tepaured  pt  the  rate  of  -^rie  (id)  e^nt  rer 
gallon  for  y noline  sold. 

The  sKnuf  noturer  enn erred  in  the  business  of  o.anuf  ncturing 
road  cash  inary  night  be  required  in  t,  Lou  la  to  ^iv  a vory  igh 
license  t^x  as  well  ns  otner  Municipal  and  state  til  of 

tr.:8e  tnxes  are  reflected  in  the  price  of  the  p**chirt«ry  wnich 
the  stnte  ouys  fron  the  resnuf seturer,  yet,  no  on#*  would  contend 
that  t ie  state  -amid  he  entitled  to  buy  such  Teon in«rv  c -eaper 
than  anv  other  .erBon,  or  obtein  any  refund  of  taxes,  nor  would 
the  nanuf acturer  hinpolf  oe  excused  from  avin-  t.  >e  full  n >unt 
of  ell  taxes  el  Dly  hecsuse  he  sold  to  the  tete. 

If  tne  tax  i'r.ioRad  by  toe  cities  iw  eons trued  es  p tax 
ur>on  the  article  Bold,  than  "vrc  osar  sisde  by  tne  state  of 
iiiseouri  might  be  said  to  ^eeult  in  s dirnct  ter  r>r?>_niet  the 
state  of  iasouri  ».iich  the  oitv  would  haw  no  right  levy. 
However,  ve  nre  of  t rj  opinion  that  un ier  V * lew  of  t ils  Ktrte, 
the  tax  ii:i  nosed  upon  gasoline  deal  ere  by  tne  cities  of  hie 
state  is  an  occup  ation  tax  levied  uoon  tn#*  dealer  and  e?;surr-d 
at  * te  of  >mn  (1-)  cent  par  gallon*  This  i‘  t v^ew  taken 

in  tne  Vie  / case  above,  Ado  tin  ths  theory  o icuesney 

case,  tue  citv  g- solino  ordina  nces  levied  a tax  u:  on  the  dealer 
and  not  against  tne  nurchrser , vioh  in  t U>-  o^se  would  be  the 
state,  it  is  true  tn- 1 the  value  of  th  gasoline  wnen  arc  ' ped 
is  enhanced  by  reason  of  tax,  out  tnie  does  not  chan  « the 
nature  oj  the  t«x,  einr  a tpx  u on  r >werche  it  fo**  1 0°  rivile<*e 
of  doinp  t*i sinews,  it  ia  in  the  same  category  re  otner  taxes 
levied  u ion  nerenents  for  the  privilege  ef  doint  business  **;ioh 
enhanced  the  velne  of  v^r  oua  articles  mrohwpyd  bv  the  tr  te  of 
Kisp''nr  i, 

e ere  therefore  of  the  opinion  thet  municinel  e-'anline 
taxes,  when  thev  ere  in  the  f or  i of  nn  occur- '■tioa  t^x,  ep  ly  to 
purchases  n*de  by  the  t=te  of  1 souri  end  It b nolltic*'!  *ntb- 
divisi-ous  ths  bsjuC  as  it  does  to  individuals. 
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A?. 'ROVED: 

Attorney  General. 

FT:  :S 
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T/e Tf  t ml  y your  r , 


Assistant  Attorney  General. 


county  cuUftr^:  u&y  reauce  compensation  of  County  Treasurer 

during  term  of  office. 


f 
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FILED 


Hon.  #aa  saor  t 
county  Treasurer 
Court  House 
untsvllle,  mIb  ourl 


uy  Tear  Hr.  snort: 

Acknowledgment  is  mode  of  your  recues t for  on  opinion 
of  this  office,  your  letter  reading  as  follows: 

*•  • • This  office  was  paying  $300.00  a month 
when  I announced  for  it  and  was  nominated  on 
the  2nd  of  Aug.  1932  nd  vae  elected  of  course 
In  November  1935.  there  had  been  nothing 
said  in  regards  to  the  salary  of  this  or  any 
other  office  in  the  C unty  up  to  ana  including 
the  present  tine. 

On  Deo.  27th,  1932,  4 days  before  I took  the 
office  of  County  Treasurer  of  this  county,  the 
fourth  Monday  in  Dec.  193'',  nu  took  charge  on 
January  1st,  1933,  It  came  out  In  the  Mocerly 
paper  that  the  County  Court  bed  out  the  salary 
of  the  County  Treasurer  and  the  county  Purveyor 
'50.00  a month  each.  1 did  not  know  the  law  but 
1 never  did  think  that  there  was  a law  like 
that  for  them  after  all  three  of  them  serving 
eight  years  in  the  County  Court  to  wait  until 
1 was  elected  to  cut  the  pay.  If  there  was  a 
law  so  I could  call  on  election  on  this  out  the 
poo  1 6 would  vote  to  leave  it  like  It  was  as 
they  had  a right  to  out  it  before  anyone  wee 
elected.  If  the  law  give  them  the  right  to 
cut  it  all  but  not  four  days  before  a new  man 
took  charge  after  a man  had  the  office  for 
twelve  years  end  was  running  arain  but  was 
defeated  and  that  la  one  reason  the  County 
court  decided  to  cut  the  pay. 

Now  Hoy  If  this  le  not  asking  to  much  of  you 
I would  like  to  have  your  opinion  on  my  case 
with  the  County  Court.*  * ** 
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I. 

COUNTY  TRKidURZR'  J COkf  NATION 
BAS  D UPOIi  3KCTIGR  12138  R.  3.  Uo. 

1929* 

The  st  tutory  provision  providing  for  the  compensation 
of  the  County  Treasurer  la  found  In  section  121 38  R.  . o.  1929  which 
reads  as  follows i 

"Unless  otherwise  provided  by  lew,  the  County 
Court  shall  allow  the  treasurer  for  his  services 
under  this  article  such  compensation  tt  may  be 
deemed  just  and  reasonable,  fund  cause  warrants  to 
be  drawn  therefor. * 

by  virtue  of  the  foregoing  sec t ion  the  state  Legislature 
has  delegated  the  power  of  determining  the  county  Treasurer's  compen- 
sation to  the  oounty  court,  dee  Sander sou  vs.  Pike  County,  195  He. 

596,  1.  c.  6Cb; 

"It  will  thus  be  seen  that  the  Legislature  has 
vested  In  the  county  court  the  power  to  fix  the 
compensation  of  the  treasurer  for  his  general 
services  and  for  his  services  In  disbursing  the 
sc  tool  ncaeye  of  the  comity.” 

Also,  ctato  ex  rel.  uletrlch  vs.  Dense,  287  3,  *,  430, 

1.  c,  431* 


"It  requires  no  citation  of  authority  to  sho*  that 
the  power  to  presort  he  a salary  as  an  Incident  to 
a public  office  is  purely  legislative  in  ohtrcctor. 

That  power,  as  respect  the  office  of  county  treasurer, 
the  Legislature  has  delegated  to  the  oounty  court 
the  agency  ;:oat  ftimlll&r  with  the  fiscal  affairs 
and  financial  condition  of  the  county,4  * ** 

e are  aware  of  the  fact  that  Lection  131 3t  ft.  a.  mo.  1929, 
-as  rapt’ ’ led  by  the  67 th  Ci<  neral  Assembly,  and  a new  Bectlon  enacted 
In  lieu  thereof,  but  It  h&a  not  been  materially  changed  In  respect 
to  the  present  lnculry,  and  the  new  Lection  rfoae  not  become  effective 
until  1936. 


tte  are  next  confronted  with  the  limitations,  if  any,  upon 
the  power  of  the  Couty  ourt  in  fixing  the  salary  of  the  bounty 
Treasurer. 
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11. 

ONLY  LIMITATION  ON  COUNTY  COURT 
I THAT  IT  3K  JUi  T A«0  REA30NA hbS 
IN  rIXI?iG  COMA'S*  ATI  ON. 

The  only  constitutional  provision  regarding  the  changing 
of  the  compensation  of  the  county  Treasurer  ie  found  in  section  VIII 
of  Article  XIV  of  the  Constitution  of  gls  ouri.  Tele  section  reads 
as  follows; 


•The  eompens.  tion  or  fees  of  no  Htate,  county 
or  municipal  officer  shall  be  Increased  during 
his  term  of  office;  nor  shall  the  term  of  any 
office  be  extended  for  a longer  period  than  that 
for  which  such  officer  was  elected  or  appointed.* 

It  la  to  be  noted  that  this  provision  is  & limitation  only 
upon  the  power  to  increase  the  senary  or  compensation  of  the  county 
officer,  but  In  no  way  limits  the  power  of  the  county  Court  to  radnoe 
or  diminish  the  oo-Tpensstion. 

It  ie  a recognised  law  of  this  State  th- t a public  officer 
has  no  wasted  interest  in  his  office  or  In  the  compensation  provided 
therefor.  This  Is  well  stated  in  the  o&se  of  inn&exeon  vs.  pits 
County  supra,  wherein  the  Court  stated  at  pave  605  as  follows: 

4*  • In  «ttH-*settled  law  in  this  state  th  t 
the  right  to  comp  enaction  for  the  uiach.rge  of 
official  duties  is  purely  a creature  of  the 
statute,  and  th  t the  statute  which  in  ol aimed 
to  confer  that  right  must  be  strictly  construed. 

The  right  of  a public  officer  to  compensation  is 
derived  from  the  statute,  and  he  Is  entitled  to 
none  fo.  services  he  may  perform  as  such  officer, 
unlaas  th*  statute  gives  it.4  * * 

hueh  coupons  tion  is  not  the  creature  of  contract 
nor  dependent  upon  th*  fact,  or  value  of  services 
actually  rendered,*  * *and  c«  -not  oe  recovered 
upon  quantum  meruit.'  * ** 

There  being  no  constitutional  provision  prohibiting  the 
reduction  and  no  vested  Interest  or  right  to  the  compensation,  we 
are  left  to  the  limitation  which  is  placed  upon  the  County  Court' 
po^er  by  the  statute  it«elf  to-*it,  th  t the  compensation  allows 
shall  be  just  and  reasonable.  ' e again  refer  to  the  esse  of  gt*® 
ei  rel.  Hetrick  vs.  D:„ues  supra,  she  re  in  the  Court  stated  at 
431  as  follows; 
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•The  only  11  ;tt.  Mon  upon  tha  ~owtr  Is  that 
tne  compensation  alio. ed  th  reunder  be  such 
as  may  be  deemed  just  and  reasonable.  That 
Is  Just  an b reasonable  In  a given  cnee  la 
co;:.  it  ted  to  the  discretion  of  the  county 
court  and  to  U only.*  * * " 

in. 

COUKTT  COURT  H'S  PO*EH  TO 

dimmish  couptji  *tioh  cr  mtsi-  ro 
mm  kg  the  tttui. 

In  the  early  case  of  Givens  vs,  Daviess  County,  107  *0.603, 
the  supreme  Court  passed  upon  the  power  of  the  County  Court  to  reduce 
the  salary  of  the  County  Treasurer  during  his  term  of  office.  And 
at  page  3Gu  remarks  a3  follows! 

•*  * •the  county  court  of  defendant  county  had 
the  undoubted  right,  at  least  wltr.ln  the  limits 
of  reasonableness  and  justice,  to  determine  the 
ooispdns&tlon  plaintiff  enould  receive  for  hie 
services  as  treasurer,  and  to  diminish  the  same 
during  the  term,  If  in  Its  judgment  circumstances 
demanded  a reduction.*  * * • 

The  ruling  la  the  foregoing  ease  was  reoognlzed  In  the  late 
case  of  Dietrich  vs.  3rlc*ey,  4S  .-i.  V.  (2d)  69,  1.  o.  70: 

"Plaintiff  concedes  the  power  of  the  oounty  court, 
la  the  eaerclee  of  an  honest  discretion  to  reduce 
tie  salary,  but  insists  that  the  weight  of  the 
evidence  shove  that  the  order  of  the  county  court 
reducing  hie  etlary  was  m-.de  arbitrarily,  corn.  tly, 
and  fraudulently,  and  not  in  the  exercise  of  an 
honest  discretion,  nd  asks  that  this  court  reverse 
the  judgment  of  the  circuit  court  ana  direct  that 
court  to  set  aside  tne  order  of  the  county  court 
and  enjoin  Its  enforcement.  • * " 

In  the  case  last  quoted,  the  County  Court  had  reduced  the 
salary  of  the  County  Treasurer  from  1500.00  to  100C.OO  per  annua 
during  bis  term.  The  County  Treasurer  brought  an  Injunction  suit 
against  the  County  Court  alleging  th  t they  had  made  the  reduotl* 
arbitrarily,  corruptly  and  fraudulently  and  that  any  sum  of  les' 
91500.00  per  annum  was  not  just  ana  reason  ble  compensation, 
circuit  Court  founc  th  t the  County  Court  had  In  fact  acted  1 
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accoraance  with  their  best  Ju< !g*ent  based  upon  facts  within  their 
knowledge  and  not  for  rny  ulterior  motive  and  accordingly  denied 
the  relief  sought.  This  finding  was  afflrr-ted,  the  Court  e tstlng, 

1.  c.  71: 

“'Jte  cannot  say,  in  view  of  this  evidence,  that 
the  order  of  the  county  court  was  made  arbitrarily, 
corruptly,  or  frauds ently,  or  th  t there  was  an 

abuee  of  discretion  in  risking  the  order." 

OOMCUIdlOH. 

Prom  the  foregoing  authorities  It  Is  the  o inion  of  this 
office  that  the  County  Court  h a toe  power  to  reduce  the  salary  of 
a County  treasurer  curing  his  term;  p ovided,  the  salary  fixed  is 
Just  and  reason  ble  "nd  the  County  court  has  not  noted  arbitrarily, 
corruptly  or  fraudulently  In  miking  the  order  of  reduction. 


leepeotfully  submitted. 


ha  t c.  \hrnait,  j 
Assist,  nt  ttornoy  Canexal. 


APPROVED: 


HOT  U©KI  7.1  : 
Attorney  General . 
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DISTRICT  ROAD  TT  ' — Seotion  8047  and  8060,  R.S.  Mo.  1939. 

/ / 


January  26,  1903 


Hon.  Arch  M.  Skelton 
Prosecuting  Atto  rney 
Lexington,  Missouri 


Dear  Mr.  Skelton: 

I acknowledge  receipt  of  the  request  of  L.  Irwin  Morris,  your 
assistant,  for  an  opinion  of  this  department  on  the  following: 

"In  1922  the  Waver ly  Special  Road  District,  to- 
gether with  the  county  of  Carroll,  at  a special 
election  voted  in  the  averly  district  the  sum 
of  $50,000*00  in  bonds  for  the  construction  of 
a free  bridge  across  the  Missouri  river  at  Wav- 
erly*  At  the  present  time  these  bonds  have  been 
retired  with  the  exception  of  $1,000.00  by  levy’s 
within  the  said  district. 

"Recent  refunds  from  the  State  Highway  Department 
under  the  provisions  of  the  Statutes  have  been 
made  to  the  said  district  to  the  amount  of  about 
$46,000.00.  The  commisslonemof  this  district  have 
paid  some  small  attorney  fees  out  of  this  amount 
and  have  been  petitioned  by  the  tax  payers  in  the 
district  to  return  to  each  individual  tax  payer 
who  has  paid  his  levy  during  1922  to  1932  his  pro- 
portionate share  of  the  remainder  of  this  fund; 
in  other  words  a direct  refund  of  tax  money  to 
the  tax  payer." 

An  investigation  of  the  statutes  reveals  that  there! s no 
statutory  authority  to  make  a direct  refund  of  a tax  legally  collect- 
ed. Section  9981,  R.S.  Mo.  1929,  provides  for  the  refund  of  taxes 
illegally  eollected,bjrfc  specifically  limits  such  refunds  to  levies 
declared  illegal  by  the  Supreme  Court  of  Missouri. 

The  powers  and  duties  of  o atamissloners  of  the  Waverly  Spec- 
ial Road  District,  are  set  out  in  Article  9 of  Chapter  42,  R.S.  Mo. 
1929.  Their  duties  In  respect  to  the  disbursement  of  road  funds  of 
the  district,  are  provided  for  in  Section  8047,  R.S.  Mo.  1929,  which 
is  as  follows: 

"The  fund  received  from  the  poll  wad  road  tax 
of  said  district  shall  constitute  a general 
district  road  fund,  and  shall  be  disbursed 
only  as  hereinbefore  provided,  and  shall  be 
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used  only  for  working,  repairing  and  Impr ow- 
ing the  publio  roads  of  such  district  as  here- 
in pro Tided,  and  for  no  other  purpose;  and  no 
part  thereof  shall  be  used  for  paying  damages 
and  costs  for  opening  new  roads,  but  all  suoh 
damages  and  costs  for  opening  new  roads  paid 
by  the  oounty  shall  be  paid  out  of  the  other 
county  revenue,  except  as  this  article  may  oth- 
erwise provide. " 

The  Legislature  has  seen  fit  to  modify  the  above  seotion  in 
respect  to  the  disposition  of  highway  oommissi  n rofunds  to  special 
road  districts,  by  enacting  Sect  in  8060,  R.S.  Mo.  1929,  which  is  as 
follows: 


"In  all  cases  in  whloh  the  state  highway  com- 
mission may  have  refunded,  or  shall  refund  any 
moneys  to  my  special  road  district  organized 
and  existing  under  the  laws  of  this  state,  the 
commissioners  of  suoh  special  road  district  are 
hereby  authorized  and  empowered  to  use  and  ap- 
ply the  moneys  so  refunded  or  such  part  thereof 
as  may  be  necessary,  to  pay  and  retire  any  out- 
standing bonds  of  such  speolal  road  di strict  or  to 
pay  any  Interest  that  has  tocrued  or  may  accrue 
on  suoh  bonds." 

Thus  permitting  the  disbursement  of  this  fund  for  the  payment 
of  road  district  bonds. 

A situation  similar  to  yours  arose  in  Kansas  City  several 
years  ago.  Taxes  were  assessed,  and  many  of  the  assessments  paid,  for 
certain  sewer  construction  in  the  Turkey  Creek  sewer  district.  It 
was  later  decided  to  float  a bond  issue  to  pay  the  expense  of  this 
improvement.  In  order  to  refund  the  tax  assessment  for  this  improve- 
ment, Seotion  15  of  Article  14  of  the  Constitution  was  adopted,  parti- 
cularly authorizing  the  refund  of  the  asses men t made. 

In  view  of  the  lack  of  statutory  authority  to  make  this  re- 
fund, and  of  the  mandatory  wording  of  Seotion  6047,  R.S.  Mo.  1929,  it 
is  the  opinion  of  this  office,  that  the  refund,  referred  to,  would  be 
unauthorized  and  illegal. 


Tours  very  truly, 

H.  G.  WALTNER,  JR. 

Approved:  Assistant  Attorney-General 


10T  MoKETTRICK 
Attorney  General 

EG  'M  :KR 


COUNTY  FAR;'.  BUREAU: 


Mr.  Arch  V . Skelton, 
Prosecuting  Attorney, 
Lexginto^  ,?■!  ssour i. 

Deer  Sir: 


Suggestion  nnd  citation  of  cases 
to  support  county  defense  in  suit 
by  Bureau  for  appropriation. 


June  21 , 


19331 


”/e  are  acknowledging  receipt  of  your  letter  of  June 
1,  1933,  in  which  you  inmure  as  follows: 

"The  Lafayette  County  Farm  Bureau,  a voluntary  associa- 
tion, has  filed  suit  against  Lafayette  County,  Missouri 
to  recover  a claim  against  an  appropriation  made 
November  14,  1932,  by  the  Lafayette  County  Court  for 
salaries  paid  to  the  county  agent  and  home  demonstrator. 
Enclosed  you  will  find  a copy  of  the  county  court  record 
showing  every  approprlat ion  and  account  of  the  county 
court  from  1930  to  date  with  reference  to  the  appropria- 
tions and  money  paid  by  said  county  court  to  the  use 
and  benefit  of  the  Lafayette  County  Farm  Bureau. 

I respectively  ask  an  opinion  from  your  office  on  the 
following  nuesti  -n:  Does  the  County  Court  record 
making  the  last  or  any  prior  appropriation,  as  enclosed, 
show  the  necessary  jurisdictional  facts  whereby  the 
said  order  or  orders  are  valid  or  could  be  sust- ined 
as  such  in  the  court  for  the  payment  of  the  claim  nsde 
by  t e Lafayette  County  Farr:  Bureau? 

Since  it  is  my  duty  to  defend  the  county  in  the  action 
instituted  I would  appreciate  any  suggestions  from  your 
office  as  to  the  best  manner  of  meeting  the  action  in- 
stituted. The  action  instituted  by  the  Lafayette  County 
Farm  Bureau  is  a claim  against  the  s^id  county  for  money 
due  for  each  of  said  months  of  January,  February  and 
March;  each  m nth  being  for  one- twelfth  (l/l2)  of  the 
appropriation  made. 

The  present  county  court  refuses  to  make  payment  of  the 
appropriation  because  the  order  does  not  show  that  the 
Lsfayette  bounty  Farm  Bureau  has  in  any  manner  complied 
with  the  statutory  requirements  as  to  sufficiency  of 
members  and  paid  up  dues. 

Thank ing  you  very  much  for  an  immediate  answer  and  an 
opinion,  I am. M 


Ur.  Arch  . Okelton, 


June  31  f 3 53. 


’7e  have  examined  the  orders  Tsde  by  The  c .unity  c vurt 

which  y u enclosed,  ?e  d t be  levs  that  any  f then*  orders 

contain  the  ■ ry  jurisdictional  Everme-its.  The  order  msde 

on  Wve  be  r 14,  1933,  is  the  ne  *•  ic  ; in  t bar  is  the 

suit  in  quest  ion.  it  is  ai  ilar  t.;  p;  1 oth  r orders  u;r  t:3-,re 

: i <:  yt  relating  t.  this  subject. 

•’  tele  1 :: , oh  an  ter  07  9.  3.  .o.  1929 , provides  f 
Count;  :'ar«  jure  sue  r-rd  their  orrenienti  n.  Section  12 ‘17  H,  3. 
to.  1979,  defines  a county  far  r.  - 1 ration  ar  'no  c seed  .•£ 
not  leas  than  250  borr-  fide  far  are,  far  wo^en  or  tenants, 

▼it>’  s;  annual  me  oernhin  fee  >f  n-'>t  J ens  than  fifty  ce  tn  p**r 
ri€  ber  fully  aid  up,  ita  ©'institution  and  by-lEws  formally 
ad  ted  and  ita  officers  elected,  and  installed.  It  1?  apparent 
from  t ie  foregoing  sect  in  that  a.  f err  r>-»  laatioa  whose  is  - 

bernhln  has  decreased  be]  ow  t.  e r.  ini  w fixed  bv  toe  gtrtute 
la  "'t  a County  ‘ arw  prga  ise.t  i >n  -»i  t i in  the  defin i t i f t 

statute.  1 1 i u every  county  farm  orpa  ixation  or  organization 
within  tie  c jnty  th*  t ie  er  titled  t*  receive  tie  benefit  f 
the  pet  • d of  Article  17,  c outer  87.  Tie  c ounl 

court  is  cl y <•••  Mi  -rired  to  . a-  e anpronrinti  >«•*  if  :bilc  ry 
for  t o on  e fit  r the  0 or  t 7*»rm  Bureou  when  such  Bureau  lies 
co"  . led  "nth  t r if ou, l •-•‘‘'-•hr  vf  y **  at  a Lute. 

f a c i at’'  o - .rt  in,  of  c oarse,  n court  -f  1 ini  ted 
juri;  m p doftfi  u t onerate  un  ter  t ie  comm  »n  law,  II 

powers  ore  th one  wnaeif  ie»11  y del  c,  nted  to  it  ov  ».  e i,r:v  "1 r tore 
"nd , under  the  Oount.v  fv  »-emi  net.  .it  nil  v n -s  * • owor  to 

appropriate  tie  public  ney  tv  r r>  o rt  n c •uni;  x ■ rg  ani- 
rations,  when  such  r.  s lent!  ns  r re  rrvp  i eed  accord'  ?;  to 
the  terms  >f  t : statute,  nrd  so  lortf  tu.-ee  oi>  s nn 

remain  entitled  t * e opr  Sprint  i on.  It  is  •?  I;  >i  t in  the 
contempt  o.ti  jn  of  th  ' statute  that  f i •••>! y secure  e.n  or  n iza- 
tion  h s nice  r> ,p  i zed  rod  or  fnl : lied  :...e  require  ntu 
of  t >e  strtu  te , tut  it  ay  c 'th;iic  t receive  mb'  ic  sup ‘ rt 
even  though  it  ney  ’ ve  ce?ee  to  fulfill  the  renru i re;..ente  of 
the  statute.  It  a*  -ears  t'  un  that  before  t:  e c >untv  c rt 
will  have  authority  to  nnk e nrvy  appropriation  un  rt  t io 
chanter,  they  rust  find  and  t ieir  record  at  s .rw  f -rt  the 
c nty  r*  izet:  n jo  e t t]  er  to  receive  t e anpronri:  Lx  n. 

It  is  n]  v uoon  the  orf-;*o iaet  j n’n  co  lia^ice  -^ith  t e st  tute 
tint  t ri  ,tit  t ■ rec  -ive  the  snp  reprint  ion  accrued.  ",'aen 
t e ri  ht  to  'set  in  dependent  upon  certain  re^i  igre-ienla  be  inf: 
met,  its  renu  iretien  te  are  jurist  ictiopni . f.,e  ount  c irt  is 
a court  *f  limited  jurisdiction,  ^nd  c urts  'f  limited  juris— 
dicti  n - d ioiferi  r courts, not  orocecdinf  according  to  the 
co  rne  f common  I^tt,  ore  c^iflned  fitriotly  t>  the  out  rity 
given , and  the  record  * ^ such  courts  uat  show  the  existence  of 
all  the  facte  neceanory  to  give  juried let inn,  both  of  the 
sutij ect—.'’ otter  and  t e ""rties  to  the  action.  That  ral  rule 
is  sup  'j> ted  by  t ie  followin  cr-^es: 
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State  v.  Trimble,  247  5.  187, 

State  v,  Metsger,  28  Fo.  65, 

H S n aberger  v#  P acif ic  'Rail  ro ad  C o mpa ny , 43  ' o . 1 96 , 

Schell  v.  L si  and,  45  Vo.  389, 

State  v.  Colbert,  301  3.  52, 

State  v.  1."ood8,  333  Vo.  357, 

SVaiiS  v.  Andres,  43  3.  . (3d)  33,  34, 

State  ex  rel  V.  Til  son,  316  o . 315. 

The  above  casee  are  also  authority  for  the  or  coos it  ion 
that  mhere  the  court's  • -over  to  cot  deoende  upon  special  statu- 
tory ant  it  rity  and  upon  a,  condition  precedent  fixed  by  the 
statute,  it  could  h?>  a no  jurisdiction  save  under  such  condition. 


The  above  cases  are  also  authority  for  the  proposition 
that  uoon  a direct  attack  , rresvmrntious  r?e  o t indulged  t :• 
sun  ort  or  simply  the  jurisdiction  of  •■>  court  r'  inferioix  =md 
United  juried  icti.-.n,  cut  its  juris-'!  ©t  ion  mist  a /time  lively 
app e ar  on  t n e free  of  i t r r re e i 1 p; a . 


There  is 

v,  Fulton,  152 
Desl  c e et  al  v, 
doctrine  tint  & 
Yet , as  t sue;: 
their  jur i Mutl 
of  gen e r r!  jurl s 
indulr ed  in  favo 
the  validity  of 
tlon  of  judg  cut 
However,  under  t 
would  os  proper 
tp riding  to  a horn 


v i ine  ? f c*  s , ■' f \g  i p g S t p t e 

. \ . Z 4 5 ; A o a el  1 v . B r l d e 06  • v , 3 h ' a .*  237; 

fueler,  19'  ?.  587,  601,  * ich  ->  sources  the 

c-ouLity  o ' rt  is  s o curt  limited  juris  diet Iot,. 

otters  no  • -*  s ft. trite  ' ’ aces  nvcl  si vel v vi t : ' i n 
on,  t ay  stand  the  sroe  rooting  an  courts 

dot  ion  - ■ ' -p  - ‘esuwtiona  are  to 

r /f  V e revul  a.ri  ty  f’  ♦ ‘-M  r orooee.<Jior  a and 
their  judgments  in  relation  t t'-eir  juristic- 
r,  and  orders  ire  urte  cf  geierV*  iurj  s -fiction, 
he  'rule  anr.hur.ced  by  t ir  l lv>e  of  oacec , it 
to  - veic  \e  the  nre.su  - 1 inns  hv  ~ro  -f  of  facts 
a state  of  'acts  to  the  c -rtrery. 


"he  record  of  ths  county  c rt  is  bare  a a to  facts  that 
would  show  th-t  t e farm  organization  w^s  or  nerly  in  exist©  ce 
as  required  bv  the  statute.  be1  i eve  you  should  rely  upon 

the  cases  cited  above  w ich  snnuvoce  t;,s  doctrine  that  p i cn 
additional  feats  must  ? ear  in  the  order  or  records  of  the 
court,  end  unless  t ey  do  so  pa  ear,  they  -Ml7  t be  nresumed* 

If  the  court  should  rdo  t the  view  that  such  jurisdictional  acts 
are  res  med  to  exist  as  'eld  under  e l^et  line  of  canes , 
you  wiT  ld  be  entitled  to  prove , if  such  were  a fact,  that  the 
organisation;  did  n t consist  of  250  fully  npid  up  members* 


Of  co. Tree,  we  epr-oi  predict  how  the  c ~v rt  wii'  decide 
t v care.  le  have  o inter*  rt  t a you  certain  cases  which  nay 
be  feel  f 1 to  ■ u in  defecting  1 he  colt  new  pending,  he  last 
lioe  of  oases  suggested  by  vis  no  doubt  will  be  relied  upon  by 
the  attorneys  for  the  plaintiff,  but  we  believe  that  you  will 
be  able  to  point  out  to  the  court  the  rule  announced  in  those 
cases  does  not  ap  ly  to  the  case  at  bar. 


Ur.  Arch 


Skelton , 


.4— 
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'.Ve  are  return  inn  the  ct  y of  t le  c unify  cmrt  record. 


Ari  ioVhD: 

A t tori \ey  ' t n -T?* I 


WHsS 


Fact  that  a foreign  insurance  company  pays 
taXiUnon  premiums  does  not  excuse  it  from 
pay  sPproperty  tax  upon  office  fixtures 
located  within  the  State;  live  stock  located 
within  this  State  on  June  1st,  is  taxable 
in  the  name  of  the  holder  or  agent,  though 
owner  is  a non-resident. 


October  11 , 1933. 

Hr.  Arch  H.  Skelton, 

Frosecuting  Attorney, 

Lexington,  M i s e ou r i . 


Dear  Sir: 

ere  acknowledging  receipt  of  your  letter 
inquire  as  follows: 

■There  has  been  some  contention  between  our 
and  the  Metropolitan  Life  Insurance  Company 
question  as  to  whether  the  county  has  the  right  to 
assess  and  tax  personal  property,  such  as  office  fix- 
tures and  equipment , located  in  the  county  end  belonging 
to  the  Metropolitan  Life  Insurance  Company.  Section 
5979,  Laws  of  1931,  page  342,  with  reference  to  tax 
on  premiums  states  that  insurance  companies  have  been 
taxed  at  24  per  annum  on  ell  premiums  received  in  lieu 
of  all  other  taxes.  It  is  kindly  submitted  for  your 
opinion  whether  this  section  exempts  the  insurance  com- 
pany from  paying  the  tax  on  such  peraonal  property  above 
mentioned  to  the  county. 

Another  question  for  your  opinion  is  herewith  submitted. 
Where  a tax  is  paid  on  live  stock  in  the  State  of  "exas 
January  1st,  1933,  aid  shipped  to  a county  in  Missouri 
before  June  1st,  1333,  is  such  live  stock  subject  to 
taxation  in  the  county  where  the  prooerty  is  located  in 
this  state’  Further,  if  the  live  stock  above  mentioned 
ie  shipped  here  under  contract  for  feeding  purposes,  the 
person  in  whose  care  and  control  they  are  receiving  a 
percentage  for  his  work  in  feeding  them,  as  such  live 
stock  is  subject  to  taxation  is  the  feeder  or  the  owner, 
who  is  a non-resident,  liable  for  the  tax." 

Section  5979,  Laws  of  Missouri,  1931,  page  343,  provides 
as  follows: 

■Every  insurance  company  or  association,  not  organized 
under  the  laws  of  this  state,  shall,  fee  hereinafter  pro- 
vided , annually  pay  tax  upon  the  premiums  received, 
whether  in  cash  or  in  notes,  in  this  state  or  on  account 
of  business  done  in  this  state,  for  insurance  of  life, 
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property  or  Interest  In  this  state  at  a rate  of  two  per 
cent,  per  annum  in  lieu  of  nil  other  tares,  except  as  in 
this  article  otherwise  provided,  which  amount  of  taxes  shall 
be  assessed  and  collected  as  hereinafter  orovided:  Provi- 
ded, that  'Fire  and  casualty'  insurance  comnanies  or  asso- 
ciations shall  be  credited  with  canceled  or  return  premium*, 
actually  paid  during  the  year  in  this  state,  end  with 
premiums  on  reinsurance  with  companies,  authorized  and 
licensed  to  transact  business  in  'issouri,  which  reinsure noe 
shall  be  reported  by  the  company  reinsuring  such  business; 
cut  no  credit  shall  be  allowed  any  such  insurance  company  or 
association  for  reinsurance  in  companies  not  licensed  to 
transact  business  in  Missouri.* 

The  above  section  in  various  forms  has  been  upon  our  statute 
books  for  many  years.  As  it  now  Btands  every  foreign  insurance 
company  is  required  to  pay  a premium  tax  at  the  rate  of  2^  per 
annum  in  lieu  of  all  other  taxes.  Under  the  various  laws  dealing 
with  cities  of  various  classes,  such  cities  have  a right  to  exact 
license  tax  upon  a great  variety  of  occupations  Including  insurance 
oomoanies.  In  City  of  Lamar  v.  Adams,  90  M.  A.  35,  the  auestion 
arose  as  to  the  meaning  of  the  foregoing  seotion.  The  court  at 
page  42  says: 

"By  reference  to  the  emergency  clause  of  the  act  It  will 
be  seen  that,  after  all,  the  sain  ouroose  Intended  by  it 
was  to  withdraw  from  the  counties,  cities  and  towns,  the 
power  which  was  conferred  upon  them  under  the  statute  of 
1899,  supra,  to  tax  foreign  insurance  comoanlea  on  their 
annual  premiums,  or  in  other  words  to  eliminate  from  the 
then  existing  statutes  the  power  thereby  given  to  the 
various  local  authorities  to  impose  taxes  on  the  annual 
premiums  received  by  them.  And  these  local  taxes  so 
abolished  were  we  think,  the  'other  taxes'  referred  to  in 
the  second  section  of  the  act." 

In  Kass&chueetts  Bonding  Company  v.  Chorn,  301  S,  1133, 
the  court  had  under  consideration  the  identical  section  which  we 
arc  now  discussing.  The  court  says  at  page  1134: 

"The  payment  of  the  tax  entitles  the  company  under  the 
laws  of  the  State  to  transact  this  business  in  its 
capacity  as  a corporation.  The  amount  of  the  tax  is 
fixed  at  on  oremiums  received  whether  in  CFsh  or  in 
notes  in  this  State  on  account  of  business  done  in 
this  State.  That  this  is  a t*x  upon  the  business  done 
in  this  state  under  the  protection  of  its  laws,  tnere 
can  be  no  doubt." 

Again  at  cage  1135,  the  court  says: 

*In  addition  to  what  we  have  incidentally  said  on  that 
subject  in  the  preceding  paragraphs,  we  will  say  that 
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this  tax  Is  not, imposed  u'on  property  in  any  sese. 

The  only  proper  bright  involved  in  this  tax  is  the 
right  of  appellant  to  acquire  property  by  the  exercise 
of  its  corporate  capacity  in  this  State  purchased  and 
paid  for  by  the  payment  of  this  tax." 

It  will  be  seen  from  the  foregoing  that  the  tax  of  .vhieh 
the  Metropolitan  Life  Insurance  Company  pays  under  Section  5979 
on  its  premiums  is  not  a property  tax  in  the  sense  that  the  tax 
on  its  office  fixtures  and  equipment  would  be.  The  court  above 
says  that  the  above  tax  entitles  the  Company  to  do  business 
in  this  State.  In  the  City  of  Lfusar  case  above  the  court  held 
that  the  "other  taxes"  mentioned  in  the  section  meant  other 
taxes  on  its  premiums  which  cities  and  counties  might  levy. 

It  was  certainly  never  intended  that  a foreigh  insurance  company, 
t>r  the  payment  of  its  premium  tax,  which  entitled  it  to  do 
business  in  this  State,  should  be  exempt  from  paying  taxes 
upon  its  tangible  property  located  within  your  county.  Bear 
in  mind  this  situation  is  not  similar  to  a tax  laid  upon  the 
net  assets  of  a corporation,  or  upon  its  capital  stock  where 
its  tangible  property  is  reflected  and  oontained  in  the  net 
assets  of  the  company.  This,  as  we  understand  it,  is  nurely 
a tax  upon  the  premiums,  and,  while  under  said  section  it  is 
no  longer  possible  for  cities  and  counties  to  exact  a tax  on  premiums 
from  such  companies,  yet  we  do  not  believe  that  the  payment  of  the 
premium  tax  exempts  such  corporation  from  the  other  constitutional 
and  statutory  provisions  of  this  State. 

Section  6 of  Article  X of  the  Constitution  of  Missouri  provides 
as  follows: 

"The  property,  real  and  personal,  of  the  State,  counties 
and  other  municipal  corporations,  and  cemeteries,  shall 
be  exempt  from  taxation.  Lots  in  incorporated  cities  or 
towns,  or  within  one  mile  of  the  limits  of  any  such  city 
or  town,  to  the  extent  of  one  acre,  and  lota  one  mile  or 
more  distant  from  such  cities  or  towns,  to  the  extent  of 
five  acres,  with  the  buildings  thereon,  may  be  exempted 
from  taxation,  when  the  sane  are  used  exclusively  for 
religious  worship,  for  schools,  or  for  purposes  purely 
charitable;  also,  such  property,  real  or  personal,  as 
may  be  used  exclusively  for  agricultural  or  horticul tural 
societies:  Provided,  That  such  exemptions  shall  be  only 
by  general  law." 

Section  7 of  Article  I of  the  Constitution  of  Missouri  provides 

as  follows: 

* All  lave  exempting  property  from  taxation,  other  than 
the  property  above  enumerated,  shall  be  void." 

Under  Section  6 above  the  Constitution  nrovldes  wnat  property 
in  this  State  shall  be  exempt  from  taxation.  Section  7 above  pro- 
vides that  any  laws  exempting  property  from  taxes  other  than  the 
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property  enumerated  In  Section  6 shall  be  void.  lf«  do  not  find 
any  provision  in  the  Constitution  or  in  the  statutes  of  this 
qtate  that  exercpte  from  taxation  tangible  orooerty  such  as 
furniture  and  fixtures  owned  by  foreign  insurance  companies 
and  located  within  your  county.  Wot  being  expressly  exempted 
it,  therefore,  must  be  taxable.  In  view  of  Sections  8 and  7 
above,  any  attempt  made  to  exempt  from  taxation  office  fixtures 
of  this  Insurance  Company  would  be  void.  It  is  therefore  our 
opinion  that  Section  5979,  Laws  of  Missouri,  1931,  nage  343, 
does  not  exempt  the  Metropolitan  Life  Insurance  Oomoany  from 
paying  a property  tax  uoon  its  office  fixtures  and  eouipraent 
when  assessed  by  your  county. 

Y<jur  next  inquiry  is  whether  live  stook  belonging  to  a 
person  in  Texas,  uoon  which  a tax  was  uaid  January  1st,  1933, 
would  be  subject  to  a tax  within  this  ^tyte  where  such  stock 
was  shipped  into  Missouri  for  feeding  ourpoees  and  was  found 
here  on  June  1st,  1933. 

Section  9746,  H.  S.  H0.  1929,  nrovides  as  follows: 

""very  nerson  owning  or  holding  pronertv  on  the  first 
day  of  June,  including  all  such  nrooerty  purchased  on 
that  day,toall  be  liable  for  taxes  thereon  for  the 
ensuing  year." 

The  live  stock  shipoed  from  Texas  here  before  the  first  of 
June,  1933,  and  located  here  on  the  First  day  of  June,  1933,  was 
found  here  on  said  date,  within  the  meaning  of  the  foregoing 
Section.  3o  far  as  this  Section  is  concerned  it  is  immaterial 
whet  the  contract  between  the  owner  and  the  bailee  or  holder  is. 
The  property  may  and  should  be  assessed  to  the  holder  or  agent, 
regardless  of  the  fact  that  the  owner  resides  in  Texas. 

In  Leavell  v.  Blades,  237  Ko.  695,  702,  the  rule  is 
announced  as  foil owe: 

* 'The  personal  property  of  a resident  actually  situated 
beyond  the  limits  of  this  State,  is  without  its  jurisdic- 
tion, and  cannot  be  assessed  for  taxation  in  this  State; 
but  the  property  of  a non-resident  is  taxable  here  if  it 
be  found  situate  within  the  local  jurisdiction,  whether 
in  the  hands  of  the  owner  or  his  agents. ' The  reasoning 
upon  which  that  pronouncement  is  rested  appears  in  the 
following  excerpt:  'In  reference  to  taxation,  pernonal 
property  does  not  necessarily  & oil ow  the  domociie  of  the 
owner,  nor  does  its  liability  to  taxation  depend  upon  hie 
residence,  merely,  but  rather  upon  the  local  situation — 
the  situs — of  the  property.  The  pro  erty  is  subject  to 
taxation  in  sons  Herat  ion  of  the  protection  which  it 
receives  from  the  laws  of  the  place  where  it  is  found, 
and  where  the  owner  or  his  agent  is  resident.'* 
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It  is  therefore  our  opinion  that  live  stock  found  in 
Missouri  on  June  1st,  1933,  is  taxable  in  the  hands  of  the 
agent,  even  though  toe  owner  te  a non-resident  and  living 
in  Texas.  Taxes  cannot  be  assessed  against  the  non-resident 
owner  but  should  be  assessed  against  the  agent  in  whose 
hands  tne  property  is  found. 


Very  truly  yours, 


Assistant  Attorney  General. 
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Quantities  of  beer  stored  in  county 
is  subject  to  property  tax,  even 
though  owner  is  a holder  of  a 
beer  permit. 


Mr.  Arch  1 . Skelton, 
Prosecuting  Attorney, 
Lexington,  .issouri. 


Dear  Sir: 


October  13,  1933. 


/ 


he  are  acknowledging  receipt  of  your  letter  in  which  you 
inquire  as  follows: 

''This  office  respectfully  reaueste  your  opinion  of 
the  following  questions. 

Is  beer  stored  in  our  county  subject  to  a property 
tax,  the  sane  as  a stock  of  goods  in  any  store? 

Section  13139zl0  of  the  new  beer  law  states  that  no 
county  or  .municipal ity  in  this  state  shall  impose 
any  tax  on  the  holder  of  any  permit  authorised  by 
this  article,  for  the  sale  of  non- intoxicating  beer 
within  its  borders.  Does  this  section  exempt  per- 
sons storing  beer  in  quantities  in  war e-houses  from 
the  payment  of  a property  tax  on  said  beer  ? " 

Section  13139x10,  R.  S.  h'o,  1939,  provides  as  follows: 

*No  county  or  municipal  ity  in  this  state  shall  impose 
any  tax  on  the  holder  of  any  permit  authorized  by 
this  article,  for  the  sale  of  non-intoxicating  beer 
within  its  borders.  No  municipal  corporation  shall 
increase  any  occupation  tax  which  it  now  levies,  upon 
any  holder  of  such  permit  over  the  amount  of  such 
tax  imposed  upon  merchants  and  dealers  in  the  same 
or  similar  lines  of  business,  and  not  holding  any 
such  permit. * 

Prior  to  the  passage  of  the  Seer  Act,  Lews  of  issouri, 
1933,  pages  355-267,  every  municipal  corporation,  under  the 
general  statutes,  authorized  to  license  merchants  would  have 
had  a right  to  have  exacted  a,  license  tax  on  any  person  engaged 
in  the  business  of  selling  beer,  either  as  a distributor,  whole- 
saler or  retailer.  The  Legislature,  under  Section  13139*10, 
has  plainly  expressed,  its  intention  that  no  county  or  city 
shall  exact  a license  tax  from  any  holder  of  a permit,  nor 
should  any  such  county  or  city  increase  any  occupation  tax 
upon  any  holder  of  such  permit  over  the  amount  of  such  tax 
imposed  upon  merchants  in  the  same  or  similar  lines  of  business. 
By  the  Act  the  Legislature  has  reserved  to  itself  the  right  to 
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Issue  or  withhold  the  permit  to  sell  non- intoxicating  beer, 
and  lies  provided  for  fees  and  licenses  in  connection  therewith. 

It  is  apparent,  however,  that  all  the  Legislature  sought  to  do 
by  said  Action  was  to  restrict  to  itself  the  complete  authority 
in  the  licensing  of  people  in  sel  ing  non- intoxicating  beer. 

This  tax  is  by  no  means  a property  tax,  nor  does  the  Legis- 
lature any  place  in  the  Act  seek  to  exempt  from  property  tax 
any  tangible  property,  beer  or  otherwise,  owned  by  a holder 
of  a beer  permit. 

Section  6 of  Article  X of  the  Constitution  of  Viesouri 
provides  as  follows: 

"The  property,  real  and  personal,  of  the  State,  counties 
and  other  municipal  corporations,  and  oemeteries , shall 
be  exempt  fro®  taxation.  Lots  in  incorporated  cities 
or  towns,  or  within  one  mile  of  the  limits  of  any  such 
city  or  town,  to  the  extent  of  one  acre,  and  lots  one 
mile  or  more  distant  from  such  cities  or  towns,  to  the 
extent  of  five  acres,  with  the  buildings  thereon,  may 
be  exempted  from  taxation,  when  the  same  are  used  exclu- 
sively for  religious  worship,  for  schools,  or  for  nurpose* 
purely  charitable;  also,  such  property,  real  and  -'ersonel, 
as  may  be  used  exclusively  for  agricultural  or  horticul- 
tural societies:  Provided,  that  such  exemptions  shall 
he  only  by  general  law," 

3ection  7 of  Article  X of  the  Constitution  of  ’'i^souri 
provides  as  follows: 

•All  lave  exemnting  property  from  taxation,  other  than 
the  iro  erty  above  enumerated,  shall  be  void." 

Section  6 above  provides  what  property  shal 1 be  exempt 
from  taxation,  and  Section  7 provides  that  no  property  other 
than  that  enumerated  in  Section  8 shall  be  exempted  frorr 
taxation,  and  any  attempt  to  exempt  any  other  property  should 
be  void.  Under  t he  foregoing  constitutional  provisions  an 
attempt  by  the  Legislature  to  exempt  the  tangible  nrooerty  of  the 
holder  of  a beer  permit  fro®  taxation  would  have  been  unconstitu- 
tional . 


Paction  9743,  R.  9.  ?*o.  1939,  provides  as  follows: 

"For  the  supnort  of  the  government  of  the  state,  the 
oayment  of  the  ^ubl ic  debt , and  the  advancement  of  the 
public  interest,  taxes  shall  be  levied  on  all  property, 
real  and  personal , except  as  stated  in  the  next  section,* 

Under  that  Section  the  Legislature  has  provided  that  all 
personal  oroperty  snail  be  subject  to  taxation  except  property 

enumerated  in  the  succeeding  seotion,  which  makes  no  exemption 
In  favor  of  non-intoxicating  beer.  The  Beer  Act  itself  does 
not  exemot  from  taxation  beer  stored  in  your  county  any  more 
than  it  exempt*  trucks  or  other  personal  property  used  by  the 
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October  13,  1933. 


Mr.  Arch  V.  Skelton, 


beer  dealer  as  a necessary  part  of  his  business  in  operating 
under  the  permit  issued  to  him  by  the  state. 

It  ie  taerefore  our  opinion  that  while  the  Legislature, 
under  Section  13139*10,  did  withdraw  from  the  counties  and 
cities  the  right  to  imoose  upon  the  holder  of  any  n-n— intoxicating 
beer  permit  a license  or  occupation  tax,  yet  the  Legislature 
did  not  attempt  to  exempt  such  holder  from  taxation  properly 
assessable  against  aim  under  the  constitution  end  general  laws 
of  this  state.  We  think,  therefore,  that  a holder  of  a beer 
permit  that  stores  large  quantities  of  beer  in  warehouses  in 
your  county  might  be  assessed  upon  the  beer  so  stored,  the 
same  as  any  other  personal  orooerty  owned  or  held  by  him. 


APPROVED: 


7e r y t rul y /ours. 


Assistant  Attorney  General. 


Attorney  General. 


F£H:S 


CGUi'iTY  3UDGLT  LAW :-In  1^34  treasurer  soul  ft  oe  personally  ileoie  xor 
COUNTY  TREASURER:  ppyine&t  of  protest inr  of  warrant  orior  to  the 

date  of  the  filinr  of  the  budget,  but  will  net 
be  personally  liable  for  protest  warrants 
presented  in  1933. 


Mr.  E.  W.  Sikes,  Treasurer, 

Wright  County, 

Eartville , Missouri. 

Dear  Sir; 

We  are  acknowledging  receipt  of  your  letter  in  which 
you  irujuire  as  follows: 

"I  have  been  advised  that  under  the  last  session 
of  the  Legislature  that  there  was  a_law  passed 
that  I will  be  held  responsible  if  I protest  any 
warrants  beyond  the  anticipated  revenue  for  the 
year  of  1934.  7*' ill  that  apply  to  this  year  or 

the  year  1933? 

I also  want  your  opinion  as  to  whether  or  not  I 
will  be  held  responsible  for  protesting  warrants 
to  pay  salaries  and  other  county  expenses  that 
occurred  in  1933  in  the  year  1934  as  this  county 
has  been  a cue ton  to  doing.* 

Laws  of  Missouri  1933,  page  348,  Section  8,  among  other 
things,  provides  as  follows: 

"*  * *The  county  treasurer  shall  not  pay  nor  enter 
protest  on  any  warrant  for  the  current  year  until 
such  budget  estimate  shall  have  been  so  filed. 

(This  shall  not  apply  to  warrants  lawfully  issued 
for  accounts  dur  for  prior  years,  lawfully  payable 
out  of  funds  for  prior  years  on  hand).  If  any 
county  treasurer  shall  pay  or  enter  for  protest  any 
warrant  before  the  budget  estimate  shall  have  been 
filed,  as  by  this  act  provided,  he  shall  be  liable 
on  his  official  bend  for  such  act.  Immediately  upon 
receipt  of  the  estimated  budget  the  state  auditor 
shall  send  to  the  county  clerk  his  receipt  therefor 
by  registered  mail. 

Any  order  of  the  county  court  of  any  county  authori- 
zing and/or  directing  the  issuance  of  any  warrant 
contrary  to  any  provision  of  this  act  shall  be  void 
and  of  no  binding  force  or  effect;  and  any  county 
clerk,  county  treasurer,  or  other  officer,  partici- 
pating in  the  issuance  or  payment  of  any  such  war- 
rant shall  be  liable  therefor  upon  his  official  bond.* 


I0*ea*«3P  10,  1935. 


Mr.  S.  W.  Sikes, 


This  law  is  known  as  the  county  budget  law.  Under  this 
law  It  Is  the  duty  of  the  county  courts,  at  the  regular  February 
Term  of  said  courts  in  every  year,  to  prepare  and  enter  of  record 
and  to  file  with  the  county  treasurer  and  the  state  auditor  a 
budget  of  estimated  expenses  and  receipts  for  the  year  beginning 
January  1,  and  ending  December  31.  This  law  went  into  effect  on 
July  24,  1933.  is  the  county  court,  under  the  law,  is  not  re- 
quired to  make  and  file  its  budget  until  the  February  Term  of 
the  court,  we  do  not  see  how  said  law  eould  affect  the  current 
year  of  1933.  Ho  budget  was  made  or  required  for  the  year  1933. 

Under  the  provisions  of  the  above  section,  the  county 
treasurer  shall  not  pay,  nor  enter  protest  for  the  current  year 
until  sucn  budget  estimate  shall  have  been  filed,  and  if  he  doss 
pay  or  enter  protest  for  any  warrant  before  the  budget  estimate 
has  been  filed,  he  shall  be  liable  on  hie  official  bond,  fe 
understand  the  term  current  year,  as  used  in  this  section,  to 
apply  to  the  current  year  after  the  budget  has  been  nut  into 
effect.  Section  12171,  ft.  9.  Ho.  1929,  provides  as  follows: 

•No  county  treasurer  in  this  state  shall  pay  any 
warrant  drawn  on  him  unless  such  warrant  be  present- 
ed for  payment  by  the  oerson  in  whose  favor  it  it 
drawn,  or' by  his  assignee,  executor  or  administrator; 
and  when  presented  for  payment,  if  there  be  no  money 
in  the  treasury  for  that  nurpoee,  the  treasurer  shall 
so  oertify  on  the  back  of  the  warrant,  and  shall  date 
and  subscribe  the  same.* 

We  do  not  find  anything  in  the  Laws  of  1933,  that  repeals 
the  above  section.  After  the  budget  has  been  filed  with  the 
treasurer,  we  believe  that  the  treasurer  still  may  orotest 
warrants  when  there  are  no  funds  cn  hand  to  meet  such  warrants. 
Under  the  Laws  of  1933  above,  however,  the  treasurer  is  prohibi- 
ted from  paying  or  protesting  any  warrant  prior  to  the  time 
that  the  budget  has  been  filed  with  him.  The  statute  does  not 
prohibit  protesting  warrants  after  the  budget  has  bean  filed. 

While  this  statute  went  into  effect  on  July  34,  1933,  the 
statute  makes  no  provision  for  any  budget  for  the  iatter  half 
of  1933,  Having  gone  into  effeot  after  the  February  Term  of  the 
county  court  of  1933,  we  believe  that  the  provisions  regarding 
protests  do  not  apply  to  warrants  presented  for  payment  during 
the  year  1933.  In  1934,  however,  if  the  treasurer  pays  or  pro- 
tests a warrant  before  the  budget  is  filed  with  him,  then  he 
becomes  personally  liable.  However,  after  the  budget  has  been 
filed  with  him  he  may  protest  warrants  undeT  Section  12171  without 
becoming  personally  liable. 

It  is  therefore  the  opinion  of  this  Derartment  that  under 
the  county  budget  law  the  county  treasurer  would  be  personally 
liable  for  the  payment  or  protesting  of  any  warrant  in  1934,  be- 
fore such  time  as  the  budget  ie  filed  with  him.  After  the  budget 
is  filed  he  may  protest  a warrant  under  Section  12171  in  the 
year  1934,  without  personal  liability.  Sines,  under  the  budget 
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Hovember  10,  1933. 


Mr.  X.  W.  Sikes, 


lav,  it  iB  not  contemplated  that  a budget  shall  be  made  for  1933, 
and  no  budget  will  be  made  and  filed  until  the  February  Term, 
1934,  the  treasurer  would  not  be  personally  liable  for  protest- 
ing warrants  during  the  current  year  of  1933. 


Very  truly  yours. 


Assistant  Attorney  General. 


APPROVES: 


Attorney  General. 


IN  .UEi  WOULD  AN  AQHKJCMXNT  ENTERED  INTO  RY  BUSINESS  HEN  AtJ  TO  TIME 
FOR  OPEN  I NO  AND  CLOSING  OP  STORES!  AL'K)  NU  HER  OF  EMPLOYES 
*OHK  HOURS  PErt  rtTESEK  BE  OON?  ARY  TO  EXIST! NO  STATE  LAWS? 


August  I , 1033* 


Hr.  L.  S.  Blatc,  secretory. 

The  Columbia  Chamber  of  Commerce,  Ino. 
Columbia,  Missouri. 


Dear  ir: 


You  have  submitted  to  this  department  the  fol- 
lowing inquiry I 

"Suae  of  the  Uuainesn  men  of  Columbia 
are  discussing  the  possibility  of  forc- 
ing a I00&  buclneoc  men* a code  of  fair 
pr&otloo  that  will  conform  to  the  require- 
me  to  of  the  National  Indue trial  recovery 
Aot  and  at  the  sane  ti  e keep  in  harmony 
with  existing  state  laws. 

•lief ore  going  further  with  the  matter,  how- 
over,  we  would  like  to  know  If  an  agreement 
entered  into  by  buslnosn  men  of  Columbia  in 
which  (1)  ell  business  oonoems  agree  to  open 
and  eloee  their  stores  at  the  sane  tine.  (3) 
all  enter  into  on  agreement  oorioemin;  the 
number  of  ett>loyee  hours  work  per  week, 
would  be  contrary  to  any  existing  state  lews? 

In  the  event  we  are  not  prohibited  from  mak- 
ing sruoh  an  & ire  men  t voluntarily,  do  we  fiave 
the  power  under  the  state  laws  to  enforce  ouoh 
an  agreement!!* 

It  la  tiie  opinion  of  this  department  that  if  the 
business  flrna  of  Columbia  agree  to  open  and  olose  their 
stores  and  at  the  same  time  agree  concerning  the  number  of 
employee  hours  work  per  week  and  nothing  wore,  the  Anti- 
Trust  Laws  of  Isaourl  would  not  be  violated. 

It  la  the  position  of  this  department  that  the 
National  Industrial  eoovery  Act  does  not  repeal  the  Anti- 
trust Laws  of  Missouri, 


Ur,  L,  S.  Slate 


Aug*  1#  ^ 33 


Till  deuii  Vieut  has  not  challenged  tho  rl  ;ht  of 
business  :.i*n  ao  far  to  join  In  the  movement  of  the  Federal 
government  under  the  national  Industrial  ecorcry  Act  for 
bode  of  fair  pi  notices  in  .justness,  This  department  do* 
clinea  to  pass  upon  any  specific  code  ox  to  advise  In 
advance  whether  sane  would  or  would  not  violate  the  lave 
of  the  ,rtate  of  Missouri. 

The  national  Industrial  eoovery  Aet  provides  that 
no  cod*  m il  make  discrimination  against  small  Coalers  6r 
operators  and  ah  II  not  oppress  sane  and  shall  make  dinori- 
ilnation  a.  uinot  no  one  and  shall  not  oreave  a monopoly  nor 
approve  of  monopolistic  practices.  The  spirit  of  ».  I.  F.  A. 
oee-  si  to  oe  opposed  to  monopolies  and  oordblnations  rjrni  trusts 
which  stifle  traue  and  business ; Put,  how  the mo  codec  may 
work  out  In  actual  operation,  no  one  can  tell  In  advance* 

It  is  the  opinion  of  this  department  that  It  la  doubt- 
ful if  an  agreement  as  to  opening  anu  closing  tine  ami  limiting 
hours  of  employee’s  work  would  be  enforced  >y  court* 


Tory  respectfully  yours. 


AFFHOVKOS 


kd«a  .j  c.  oner 

Assistant  Attorney  Oonsral 


"v  'j&utrrw. — 

Attorney  Omni. 


non/ aj 


LABOR  DEPARTMENT: -Missouri  state  Nurses  Association  is  not  eraoioy- 

ment  agency  within  Section  13190,  R.  S.  Mo.  1S2J. 


December  16,  1933. 


Messrs.  Smith  A Pearoy, 

Suite  1554  Bell  Telephone  Building, 

St.  Louis,  Missouri. 

Gentlemen: 

We  are  acknowledging  receipt  of  your  letter 
offer  suggestions  as  to  why  the  Missouri  State  Nurses  Association 
should  not  come  within  the  provisions  of  the  labor  law  requiring 
a license  for  employment  agencies.  You  ask  for  a ruling  upon 
this  feature  by  this  Department. 

Section  13190,  R.  S.  M0.  1939,  provides,  among  other 
things,  as  follows; 

"No  person,  firm  or  corporation  in  this  state  shall 
open,  operate  or  maintain  an  employment  office  or 
agency  for  hire,  or  where  a fee  is  charged  to  either 
applicants  for  employment  or  for  help,  without  first 
obtaining  a license  for  the  same  from  the  state 
oommiss loner  of  labor  and  industrial  inspection.*  •• 

It  appears  from  your  letter  and  the  by-laws  that  the  object 
of  this  Association  is  to  establish  and  maintain  ethical  stan- 
dards among  nurses;  to  promote  the  educational  and  social  stand- 
ing of  the  nursing  profession;  to  conduct  a Central  Directory 
for  Registered  Nurses;  to  operate  a club  house  and  for  the 
general  well-being  of  the  members  of  the  Association.  Dues 
are  required  from  members  of  the  Association. 

It  appears  that  this  incorporated  Association  does  main- 
tain a Directory  for  Registered  Nurses,  and  that  one  of  the 
objects  of  the  Association  is  to  assist  the  members  in  finding 
employment.  So  fee  is  required  from  the  nurses  by  the  Associa- 
tion as  a perquisite  to  finding  employment,  nor  does  the 
applicant  for  help  pay  any  compensation  to  the  Association  for 
supplying  their  demand  for  a nurse.  The  fee  entitles  the 
nurse  to  full  aemberahip  in  the  Association  and  the  Association, 
in  consideration  of  that  fee,  furnishes  a great  list  of  servioes 
and  advantages  to  the  nurse  which  are  separate  and  distinct 
from  the  service  of  assisting  in  finding  employment  for  them. 

As  we  interpret  the  above  section  we  construe  it  to  mean 
that  a license  shall  be  paid  by  agencies  whose  substantial 
business  is  furnishing  employment  to  applicants  and  which 


Messrs.  Smith  A Pearey, 
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Deceraber  16,  1933. 


agencies  receive  a fee  for  the  purpose  of  furnishing  such  employ- 
ment. We  do  not  believe  that  it  was  within  the  contemplation 
of  the  lav-makers  that  organisations  or  associations  such  as 
yours,  who  furnish  a great  variety  of  advantages  to  its  mem- 
bers, should  eome  within  the  provisions  of  this  Section.  It 
is  true  that  assisting  in  the  finding  of  employment  for  nurses 
is  one  of  the  objects  of  this  association  but  it  appears  that 
it  is  only  incidental,  the  same  may  be  said  of  many  voluntary 
organisations  existing  among  various  classes  of  persons,  we 
believe  that  the  whole  purpose  of  the  association  must  be 
considered  in  determining  whether  or  not  they  are  an  employ- 
ment agenoy,  and  that  the  mere  fact  alone  that  they  assist 
in  finding  employment  will  not  bring  it  within  the  purview  of 
the  above  section. 

We  are  therefore  of  the  opinion  that  the  Missouri  State 
Nurses  Association  is  not  an  employment  agency  within  the  pur- 
view of  the  above  section,  and  that  such  being  true  they 
should  not  be  reouired  to  pay  a license  fee  as  an  employment 
agency. 

Very  truly  yours. 


AP  PROVED : 


Attorney  General. 


FWH:S 


Assistant  Attorney  General. 


SCHOOLS;  Rolia  school  of  Mines,  handling  of  funds 


■ion.  A*  #Mf,  0iia4KSii» 
tereeutire  Oonniaittee 

Ml*  ourl  o dool  of  iaee  A et  dlurKy 
Curator  UalVNNB&ty  of  Utsamiri 
d e f f a* ;3oa  Oily,  is  surl 


i?- up  ilrS 

:-e  Jizh  to  aohuevAetige  your  letter  of  fay  J9th,  1933, 
repueetiOK  n opinion  f rom  this  dsp<  rti:*mt  as  follows l 

•Under  the  ;uuv?  toe  3oard  of  Curator  of  the 

mi  rerglt^  of  Mleem*rt  is  repaired  to  advert i«s 
for  bids  for  a depository  fox  the  funds  of  the 
^leaourl  dohool  of  Mines  ad  Itotalltur^y  at 
i ■»! in,  i'hel'p 3 ‘1  s o url t for  tfai  ©ns  Int 

year* 

the  law  re  5 wire®  tii  t atdo  ahala  he  dial  ted 

to  heals  » within  the  oo^nty  where  the  in  tl  tui- 
tion 1 9 located.  There  la,  at  t Is  tirae,  wily 
on»  bank  In  Phelps  county,  the  >iolla  rtat©  >\nk, 
ami  It  i*  u dor  restrictions. 


we  fire  advised  that  the  toll®  tat©  0 me  will 
oat  ursaT©  a per*  jtt.il  boai  for  the  u»«  and  custody 
of  the  funds  of  the  Institution  ’-as  rep  ilred  by 
law. 


In  the  event  tne  -folia  tat©  uik  should  not 

mutual  t a bid  for  fundo,  or,  if  it  eliO»j>l<l  re- 
fuse t secure  th  fun  is  ee  re  ;ulr©d  by  low, 
or  if  the  o>mk  should  fall  to  legally  ejual i fy 
in  any  other  res?..-oot,  wh-  t will  bo  th^  Iter- 
mi  tire?  Can  the  Qyuater  legally  seioct  a 
d 00  itory  in  -jokm  oth  r comity  or  in  t.  out  a? 


we  a y have  your  o taiua,  1 ora 


ttoiu  A.  \m 


•Tui*?  1,  y.^33 


Article  1 of  Chapter  67,  a/laa  i tat'itoj  of  Missouri,  1;>30, 
rov  dos  for  o ebool  of  rdnoa  md  notallixgy  at  olio,  and  that  sa.se 
aboil  he  t*9  a ^ ,tlaot  rtaeat  of  the  ' ni ver  ity  of  tho  tat* 
of  Mtsaourl.  1 . rilole  further  provides  for  * treasurer  for  th* 
Italia  c;a> >1  to  handle  It  fimia  and  d&turooa  suah  fund'*  f rtjta  th* 
v te  rot  varsity*  3 fund  ( otlona  'HJ?&-iWS3  Inclusive)  l*e«  note* 
the  revision  for  9ej.1t  te  Jkl  .Uattoot  funds. 

Article  3C  of  halter  67,  devised  t -totes  of  >1  ourl,  1£3!># 
e tib.l^joa  a tut*  ini  verst  ty  m\  tho  ftovwznmat  of  such  invested 
la  i>o'.rd  it  curators*  vlil  art  lei*  further  provides  the  dutte* 

«iOd  powers  of  t ;*e  board  of  cur&tor*. 

cotton  00*50  u 3.  !3o«  I .Jl  , provider*  for  t;:  ontcb.l  iklur  -ad 
or-- 'ijtl.4;  In  the  tr  : usury  dep  xt*jont  of  t-  la  state  fund?  in  which  a 
,,t  niV'  r jlty*  fu.*d  1-®  laoludod.  f ils  ^notion  furth  r provide*  tbt 
hen  iuy  ao.*c/s  jre  paid  Into  th  >Hate  t asiry  that  it  shall  6* 
plu**d  t the  credit  of  thu  fuAl  to  which  It  belongs. 

<30 1 lou  ^j73  fl.  *•  ’o.  1&;3UV  ruvl  a th  t It  chall  o the  duty 
of  th  board  of  o uratoz  to  receive  bi  a for  dAposltorW:  for  fundc, 
that  It  uoa  t**e  use  or  custody  of,  on  or  before  the  U t ooday  of 
,Tul>  f eo ot  odl  nti&ered  yo;r.  ud  provided  for  a notice  that 
tide  to  be  ©oelvsd  shall  be  published  in  a newspaper  treaty  hy» 
before  *?ooh  :a  x;ttnfi. 

; <-otlun  3077-76  . . .to.  i ;3  , provide  t..o  raetio  • for 

reoclvti*  the  bids,  -a  th  et-»a  of  a depository. 

eotlon  0379  l»  d.  ho*  1939.  provides  thct  a Im*I  shall  be 
tHven  within  tan  lay  :'  by  the  de;>oaitory  ifter  raeelvlai?  notion  of 
Its  ee  ootl  a;  tho  an  uut  of  th  bond;  the  wllflcutlous  of  the 
cu retie  , hi  a fbrthor  provision  for  a r ret./  bond. 

The  above  n *tioaa  provide  ho  uijnor  in  which  the  funie  of 
the  oox^ool  of  ala**  td  octal 1 «m£  re  to  b*  hmdled.  You  will  note 
tbit  it  is  tbs  duty  of  th*  or  1 curator j to  select  a dapo  IVry. 

Arpo  o and  latent  of  tho  lair  being  that  f »n  a of  th  ebool  be 
o .foruiT  ied.  The  lot  led  tu  0 Intended  th  t the  lu  ttln  -.of  ter  the 
funds  of  the  f'obool  *oul  e (dvon  tiu  'Zluua  attention  an  o«Ltlon 
of  iio  x>  zd  of  Cur  tora,  the  leK&elnture  ixro scribed  rlrld 

prooe  ure  for  th  hondllu^  of  »uob  fun  0.  Xt  pr  v >0 ! (Ij  that 

pro  oo.'U  ) ahould  bo  rooelve  00  th  t a o bade  In  %.*  olt  , tu  n 

or  oouuty  In  w-ilch  *uoh  In  tl  tut  Ion  iootol  would  have  an 

op  urtuult/  to  old  fur  ■:< .4  fmvio,  and  l..t  rest  would  dso  be  ;x:ld 
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to  t-iO  fWte  '07  the  buais  fa#  tha  of  buvthf?  the  ftindS  Jo- 

jA>.  Itod  therein.  ( wj  That  tha  iao  i » nay  wool..  a .‘c-teoted  by 
a b ai  i i'Juii  by  chc  baa;  resolving  the  funds. 

You  .si;  If  the  uiuy  a-oite  la  the  county  ufce-'oln  allu.  -jobool 
of  nines  la  Ioom tod  refuses  to  euhnl t a bid  tUon  vh  t nvy  Ui-s  bo  rd 
of  cu  ators  da  w^urda  tiecarl.v?  soee  tXiiH  1q  an  th  r part  of  the 

rjt  -to  to  hi-indle  sued  fau..s” 

r,  0 st  -.tut ^a,  supr.  f . Iislta  de  oal.  rioa  to  the 

city,  V-  m ox  <XALity  id  aiioh  In  tltutlon  la  X O'- tod.  owevor, 

i the  txinfco  In  son  o.uaty  wll:  00 1 uudt  9x0  o?4n  for  the  f a is 
tuoa  th  board  of  ou  tor  a euy  under  seat loo  6070  setae.  a to  » nry 
depository.  Tills  >rovlislun  rands  n follows! 

•If,  for  any  r.as&n,  no  jeisoVun  of  a de- 
pository le  node  t the  tine  fixed  by  this 
article  the  board  of  tauMfcre  by  ■shaievsr  mat 
called  nay,  et  any  aubee  uent  tine,  ufter 
twenty  days4  ratios,  reoolra  bids  -a  select 
a de^altosy  or  deposit  -rl»se  In  the  moaner 
aoroln  rovlued,  la  w.lch  the  -sei  ctlon 

shall  only  je  for  si  oh  orlod  of  tine  as  ra  y 
Intervene  u-.tl-  th«  next  rogna  r period  for 
the  ie;ootlua  of  such  d to ;1  tory.  • 

T«e  st  tut  os  iT^wide  th  t a newspaper  notice-  shall  hr-  ive;  nd 
that  It  le  the  duty  of  the  JOird  of  dare  tore  to  receive  proposals  froa 
bents  la  -ho  oouaty  In  which  the  oanoo>  le  loo  tod  for  ti  e f'vncs.  Thus 
if  00  paro  ooiils  ■■jto  reo  lved  or  submitted  by  th  bunts  La  the  county 
la  tihloh  sooh  Institution  la  loo  ted,  ad  the  statute  1*  s lent  t:  - re- 
on,  it  would  follow  th  -t  the  :k>ar  . of  'T  r - tars  would  h ve  to  nake 
sons  a run  * oats  for  the  hnnJUixr  of  the  finds  un:  the  pli-co  ?•  ere 

sobs  w ul  i best  be  jxo  tooted  v ad  bo  the  an  y lopo  1 1 00  for 

their  levoalt.  In  o her  -or.  •»,  f to  - t .o  o -rl  the 

. action*  of  the  statutoe,  supra,  uvi  00  banking  la  tit  tioa  la  that 
o-  unty  ot  the  re-  Ire  cuts  of  eald  soot  leas,  zsum,  the  o^rd  of 
Curators  wot dd  hues  the  right  to  eelest  a de  osltory  In  soae  other 
cv^oty  th-t  would  nee t suou  ro  areata.  *>- ever.  before  the  selection 
of  a do;  a itory  in  aao  toer  o uaty,  twenty  dry  a notice  o >t  be  riven 

iid  ro  pools  r KSolvoi  In  th  rate  nanner  a jrovl  .od  for  the  re- 

ceiving of  bids  In  the  first  la  tune  fries  b-ait  > loo  ted  la  O' run  ties 
In  u loh  a ah  la  tl  tut  Ion  Is  located. 


lion.  A.  A. 


P or. 
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The  »x>iixd  of  Our  a tore  sauot  follow  tho  statutes,  but  If  It 
le  l x,^8ta&e  t ou  t.  y b vo  tis  rttfht  to  use  reason  bl©  dleeretloa. 

In  tin  oagc  of  fc  te  si  rel.  T a >«ou,  lute  ?raa  *rer,s. 

Wjjftl  of  -agents  for  Hartn-  >..*t  1 souri  rt  to  feaohero'  <\j!  a^a, 

4 . ’•  OuB  l.c.  7COt  tbs  Supreme  Curt  lu  one,  la  wrltlar  its 
o ;al  n ■ .old  the  fallowing! 

*>»nlle  la  a 3oo3 j the  board  le  a*  sent 
of  tbs  ;t  to  with  defined  papers,  the 
importance  of  Its  iSutloe  ttn  their  at 
tfe*lant  rea  oaslM  Itioa,  le  auea  aa  to 
ueoeoaerli?  eiotae  the  bo  ml  with  i re-  4>- 
slle  ilooretlau  la  the  eierol  e of  >iaao« 

T le  Is  1 aeltsbiy  tr  ev  fir-st,  bsoouce  of 
toe  difficulty  to  framing  ■:*  statute  1th 
auch  a r?g  rd  for  p rttcul  ora  as  to  ‘-over 
erery  erl  ouoy  til  t may  rt  s la  the  future; 

.jnd,  'loood,  beoau  a a restriction  of  the 
x*-rd* « aosoe*  t>  tnc  lett  r of  the  loot 
soul  destroy  l:a  efficiency,  and  to  tb-.t 
extent  cripple  the  puroo  o for  ehlah  the 
lu  tltotlun  sue  O-'oatedU"  • " ■* 

rron  the  above  in  fo.  or  log  1%  la  tbo  o lnlon  of  this  de  rt- 
oat  th  t too  board  of  ca,  atari  u.y  eel  cot  a depoeltory  In  some  other 
county  or  la  t*  aula  City,  if  after  oo  plying  »lth  the  ter  a cf 
the  s-  tut ©a,  hurelabt  fore  set  out,  they  fill  to  reo  ive  ro  -or ole 
or  rej  at  all  pro  o^ule  from  bnatts  loe  A A la  such  olty,  to^n  or 
county  ere  each  la  tl tut ion  is  loo. tad,  'ad  th  t la  the  s otl  n 
of  «*  depository  la  somm  other  ■ <unty  or  la  'ho  City  of  • u&e  the 
hoard  shall  folios  the  suae  jtooo  '.ure  uad  re  , Ire  a band  that  oo  tiles 
with  the  stt.tuto* 


Tour  3 vary  fcr.il  y. 


.!  a.  ;-U.  o T* 
loolet  t ' ttumey  Oeoo  . 


APSTCuV  3 

“Attorney  a nir_a. 


J .Hi  'M 


^Abcounts  in  State  Auditor* s office  with  various  departments 
must  be  carried  according  to  the  appropriations  made  in  House 
Bill  661,  and  it  is  not  permissible  to  group  these  various 
divisions  for  which  appropriations  are  made  and  carry  the 
aggregate  appropriation  made  for  each  department  in  one  item. 


June  7,  1933 


Hon.  Forrest  Smith, 

State  Auditor, 

Jefferson  City,  Missouri 


Tour  letter  reads  as  follows: 


**Under  H.B.  661,  etc.  appropriating 
funds  to  the  various  department*,  we 
have  four  major  divisions  as  follows: 

A-Personal  service 
B- Additions 

C- Repairs  and  Replacements 
]>*  Ope  rat  ion 

Qrls  it  necessary  for  us  to  carry  our 
accounts  with  the  various  departments 
according  to  these  four  major  sub-div- 
isions or  would  it  be  permi3 sable  to 
group  them  and  carry  the  aggregate 
appropriation  made  each  individual 
department  as  one  item?* 

This  department  assumes  that  the  order  in  which  you  set 
out  the  "major  divisions"  as  you  term  same,  is  the  order  in  which 
same  appears  in  H.B.  661,  same  being  the  general  appropriation 
bill*  Section  19,  Article  I of  the  Constitution  of  Missouri  is 

as  follows: 


"Ho  moneys  shall  ever  be  paid  out  of  the 
treasury  of  this  State,  or  any  of  the  funds 
under  its  management,  except  in  pursuance 
of  an  appropriation  by  law;  nor  unless  such 
payment  be  made,  or  a warrant  shall  have 
issued  therefor,  within  two  years  after  the 
passage  of  such  appropriation  act;  and  every 
such  law,  making  a new  appropriation,  or  con- 
tinuing or  reviving  an  appropriation,  shall 
distinctly  specify  the  3um  appropriated,  and 
the  object  to  which  it  is  to  be  applied;  and 
it  shall  not  be  sufficient  to  refer  to  any 
other  law  to  fix  such  sum  or  object.  A regular 
statement  and  account  of  the  receipts  and 
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and  expenditures  of  all  public  money 
shall  be  published  from  time  to  time." 

It  will  be  observed  that  this  section  provides  "and  every 
such  law  making  a new  appropriation  ****  shall  dlstlnotly  specify 
the  sum  appropriated,  and  the  object  to  which  it  Is  to  be  applied.” 
This  language  is  very  clear  and  definite  and  can  hardly  be  mis- 
understood. In  order  to  understand  the  full  force  and  effect  of 
this  seotlon  of  the  Missouri  Constitution  (Sec*  19  of  Art*  X),  one 
must  gp  back  to  the  reason  therefor  and  the  origin  thereof.  The 
following  extraet  from  4 cor ;.u s Juris.  £•  1460  gives  a concise  and 
aocurate  history  of  the  const itutional  provision  Seotlon  19  of 
Art 1 ole  X In  our  State  Constitution,  and  a similar  one  which 
will  be  found  in  the  constitutions  of  most  of  the  states: 

"The  origin  of  legislative  appropriations 
is  so  well  known  that  It  seems  almost  a 
work  of  supererogation  to  here  allude  to 
It.  Legislative  appropriations  are  the 
outgrowth  of  the  long  struggle  in  England 
against  royal  prerogative*  By  degrees  the 
power  of  the  crown  to  levy  taxes  was  re- 
strained and  abolished,  but  it  was  found 
that,  so  long  as  the  crown  might  at  lte 
own  discretion  disburse  the  revenue,  the 
reservation  to  the  people  through  parlia- 
ment of  the  power  to  raise  revenues  was 
not  a complete  safeguard*  Efforts  to  con- 
trol the  crown  in  disbursement  as  well  as 
in  the  collection  of  revenues  culminated 
with  the  revolution  in  1688,  and  since  then 
the  crown  may  only  disburse  moneys  in  pur- 
suance of  appropriations  made  by  act  of 

parliament When  our  governments, 

state  and  federal,  came  to  be  established, 
the  requirement  of  legislative  appropria- 
tions was  adopted  from  England,  along  with 
many  provisions  having  in  view  the  preser- 
vation of  the  liberties  of  the  people,  and 
our  own  state  constitution  in  the  provisions 
quoted  is  somewhat  more  strict  and  more  in 
accordance  with  the  English  practice  than 
either  the  federal  constitution  or  the  con- 
stitution of  most  of  the  other  states." 

State  v.  ;.:oore , 50  Nebr.  88,  94,  89  N.W.  373, 

61  AmSR  538.  To  same  effect  Humbert  v.  Dunn, 

64  Cal*  57,  24  P*  111;  Ri stlne  v.  State,  30 
Ind*  328;  State  v*  Eggers,  39  Kev.  469,  91  F* 

819,  16  LRANS  630;  State  v.  King,  108  Venn. 

271,  67  S.W.  812;  State  v.  Burdlek,  4 Wyo . 272, 

33  P.  125,  24  LRA  266." 
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Two  objects  were  sought  by  our  English  ancestors  in 
obtaining  the  provisions  of  what  is  Section  19,  Article  X 
in  our  constitution  embedded  in  the  English  law,  to-wit: 

(1)  to  control  the  amount  of  taxation,  and  (2)  to  control  the 
expenditure  thereof.  The  amount  was  sought  to  be  controlled 
by  putting  the  power  in  the  hands  of  parliament  and  taking  it 
away  from  the  King,  and  the  expenditures  were  to  be  controlled 
by  providing  the  specific  object  for  which  the  money  should  be 
spent* 


In  the  light  of  this  history  of  the  origin  of  these  con- 
stitutional provisions  found  in  the  state  constitutions  of  the 
United  States,  the  reason  for  the  existence  thereof,  and  the 
importance  of  same,  afe  outlined  clearly  against  the  background 
of  the  struggle  in  England  between  the  people  and  the  exercise 
of  uncontrolled  power  in  the  person  of  the  King, 

Many  of  the  courts  of  this  country  have  discussed  this 
question  and  the  effect  of  these  provisions  similar  to  Section 
19  upon  the  expenditure  of  funds  through  state  governments.  Our 
own  court  in  many  decisions  has  construed  the  provisions  of 
Section  19,  Artlole  X,  but  none  that  we  are  able  to  find  upon 
this  precise  point  submitted  by  your  letter.  Among  other  tilings 
our  oourt  held  in  State  ex  rel  v.  Gordon.  236  Mo.  142  that  al- 
though a tax  might  be  legally" levied  and  collected  for  a specific 
purpose,  and  thereby  constituting  a special  fund,  yet  it  could 
not  be  paid  out  except  by  regular  appropriations. 

In  State  ex  rel  v.  Seibert.  99  Mo.  122.  the  court  held 
in  a ReappropriatTon  AcT,  the  ob jecT” the  appropriation  must 
be  stated  , and  it  is  not  sufficient  to  refer  to  the  first  appro- 
priation act  for  that  purpose , 

in  State  ex  rel  Holladay.  66  Mo.  385  Sec.  19  of  the  Con- 
stitution is  halT~to  be  self- enforcing.  Cur  court  holds  with 
reference  to  this  section  that  it  forbids  the  payment  of  money 
from  the  state  treasury  reedived  from  any  souroe  whatever,  or 
of  any  funds  under  Its  management  except  in  pursuance  of  regular 
appropriations  made  by  law,  and  so,  in  State  ex  rel  Publishing 
Co.  v.  Hackmann,  514  Mo.,  l.o.  34  and  3FJ  "our  Supreme  Court 
held: 


"The  fact  that  the  separate  appropriation 
acts  for  the  support  of  the  State  Highway 
Commission  mention  printing  as  an  item  to 
be  paid  for  out  of  the  moneys  so  appropri- 
ated is  no  reason  why  the  commission  should 
not  conform  to  the  statute  authorising  and 
regulating  printing  for  the  executive  depart- 
ments. An  appropriation  does  no  more  than  to 
set  apart  the  amount  and  designate  the  purpose 
for  which  the  designated  sum  may  be  expended, 
and  le  immaterial  in  determining  the  manner 
in  which  it  shall  be  expended,  and  cannot  Im- 
pair a general  statute  prescribing  that  it 
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shall  be  expended  under  the  authority 
and  regulation  of  another  commission. 

The  money  out  of  whioh  the  State  Highway 
Commission  is  maintained  is  public  or  state 
revenue.  Whether  it  be  oalled  motor- vehicle- 
registration  fees,  or  lieense  fees,  or  a tax, 
or  by  any  other  name,  it  is  a tax  levied  by 
the  State  upon  the  right  of  motor  vehicles 
to  use  the  public  highways,  is  collected  by 
the  State,  and  paid  directly  into  the  State 
Treasury,  and  all  of  it  that  can  be  used  for 
maintaining  the  commission  is  subject  to  legis- 
1 latiVe  appropriation,  just  as  is  other  state 
revenue. 


* # * * * * 3* 

The  State  Auditor  is  expressly  prohibited  by 
plain  statute  from  paying  a bill  created  by 
the  State  Highway  commission  for  printing  done 
by  a company  which  does  not  hold  a eontraot 
'with  the  State  for  doing  the  printing  for  the 
executive  departments;  and  with  whatever  company 
a contract  for  doing  the  State  printing  may  be 
made,  the  State  Auditor  cannot  pay  its  bill 
until  the  Legislature  first  appropriates  money 
with  which  to  pay  it. 

Nothing  in  Chapter  89,  Revised  Statutes,  1919,  as 
amended  In  1921,  regulating  public  printing, 
attempts  to  prescribe  the  particular  fund  out  of 
whioh  claims  for  printing  and  stationery  may  be 
paid,  but  it  simply  prescribes  that  such  claims 
shall  be  paid  out  of  any  moneys  in  the  Treasury 
appropriated  for  that  purpose;  and  in  that  respect 
the  ohapter  is  constitutional,  and  it  therefore 
contemplates  that  the  Legislature  will  biennially 
make  appropriations  to  pay  such  claims,  and  is  not 
restricted  to  making  appropriations  out  of  the 
general  revenue  fund  for  the  payment  of  claims 
for  public  printing  and  stationery,  but  may  require 
the  cost  of  printing  for  the  State  Highway  Commis- 
sion to  be  paid  out  of  the  money  appropriated  for 
its  maintenance* " 

We  see  here  the  Supreme  Court  syys  that  the  appropriation 
sets  apart  the  amount  of  money  and  designates  the  purpose  for 
whioh  the  designated  sum  may  he  spent.  Having  taken  this 
review  of  the  history  of  Section  19,  and  examining  some  of  the 
many  decisions  of  our  Court  upon  said  section,  we  are  naturally 
led  up  to  the  inquiry:  what  constitutes  an  appropriation  within 
the  provision  of  Section  19  prohibiting  payment  without  one? 

•V 
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An  excellent  definition  of  the  meaning  of  the  word  '♦appropriation" 
aa  the  word  Is  used  in  constitutional  provisions  such  as  Section 
19,  la  found  In  HI stlne.  Auditor,  v.  the  State  of  Indiana.  20  Ind. 
338,  aa  follows: 

"Appropriation,  as  applicable  to  the  general 
fund  In  the  treasury,  may,  perhaps  be  defined 
to  be  an  authority  from  the  Legislature  given 
at  the  proper  time,  and  in  legal  form,  to 
the  proper  officers  to  apply  sums  of  money  out 
of  that  which  may  be  in  the  treasury,  in  a 
given  year,  to  specified  objects  or  demands 
against  the  State." 

We  see  in  this  definition  stress  is  laid  on  the  specification  of 
the  object  for  demands  against  the  state  and  that  to  be  an  appropri 
atlon  the  Legislature  must  specify  the  objects  for  which  the  money 
la  to  be  spent.  The  following  different  definitions  that  have 
been  given  by  various  courts  will  be  found  in  4 Corpus  Juris,  page 
1460  under  the  title  of  "appropriation  of  funds",  as  follows: 

"An  appropriation  of  funds  is  an  authority  from 
the  legislature,  given  at  the  proper  time  and 
in  legal  form  to  the  proper  officers,  to  apply 
sums  of  money,  out  of  that  which  may  be  In  the 
treasury  in  a given  year,  to  specified  objeots 
or  demands  against  the  state;  the  act  of  the 
legislature  In  setting  apart  of  assigning  to  a 
particular  use  a oertain  sum  of  money  to  be 
used  In  the  payment  of  debts  or  dues  from  the 
etate  to  Its  creditors;  a setting  apart  from 
the  public  revenue  of  a oertain  sum  of  money  for 
a specified  object, in  such  manner  that  the  exe- 
cutive officers  of  the  government  are  authorized 
to  uae  that  money  and  no  more  for  that  object, 
and  for  no  other;  the  setting  apart  of  a portion  of 
the  public  funds  for  a public  purpose;  the  setting 
apart  of  public  moneys  by  legislative  vote  or 
enactment  to  be  applied  to  specific  objeots  of 
public  expenditures;  the  legislative  authorization 
prescribed  by  the  constitution  that  money  may  be 
paid  out  at  the  treasury;  the  setting  aside  by 
oongress  of  a designated  amount  of  public  money 
for  a designated  purpose." 

And  on  the  same  page  in  the  same  book  (4  C.J.  1460),  a definition 
of  "Appropriation  Bills"  is  given  as  follows: 

"Annual  statutes  by  which  the  legislative  branch 
of  the  government  regulates  the  manner  in  which 
the  publio  money  voted  at  each  session  is  to  be 
applied  to  the  various  objeots  of  expenditure." 

The  definitions  given,  It  will  be  noticed,  all  declare  that  the 
money  authorized,  and  so  much  as  is  authorized,  and  no  more,  can  be 
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expended  for  the  object  named  In  the  appropriation  bill,  and  for 
no  other. 

One  of  the  leading  cases  in  more  recent  times  upon  this 
construction  of  the  constitutional  provision  similar  to  Section 
19  is  that  of  stato  v.  uoore . SO  Kabr.  £.  88.  The  faots  were 
that  an  Act  of  the Nebraska  LcgTslature  provided  bounties  for 
sugar  manufactured  in  the  state  from  beets,  sorghum  or  other 
sugar  yielding  cane  or  plants  grown  In  Nebraska  at  the  rate  of 
$•005/8  per  pound,  and  another  provision  was  that  persons  estab- 
lishing after  the  passage  of  the  Act  additional  factories  should 
receive  an  additional  bounty  of  $.003/8  par  pound.  Section  8 
of  the  Act  provided  that  when  any  claim  arising  under  this  Act  was 
filed,  verified  and  approved  by  the  Secretary  of  State  as  herein 
provided,  he  should  certify  the  same  to  the  Auditor  of  the  State 
who  should  draw  a warrant  upon  the  treasury  for  the  amount  due 
thereon  payable  to  the  party  or  parties  to  wham  said  sum  or  sums 
are  due.  The  Auditor  of  the  state  refused  to  issue  a warrant 
for  $805.00  first,  because  there  was  no  lawful  appropriation  out 
of  whioh  such  bounty  could  be  paid;  and  second,  that  if  there 
were  such  an  appropriation.  It  would  be  in  excess  of  the  power 
of  the  legislature  to  make  such  expenditures,  as  the  power  to 
appropriate  had  been  already  exhausted.  It  was  oonoeded  the  leg- 
islature had  made  no  general  appropriation  act  relative  to  thle 
subject  outside  of  the  seotions  hereinabove  cited,  but  the  claim 
was  made  by  claimant,  sugar  beet  grower,  that  In  the  provision 
quoted  above  from  the  Nebraska  Legislature's  enactment  there 
existed  an  appropriation  wherewith  to  pay  the  bounties  created. 
Section  19,  Article  III  of  the  Nebraska  constitution  provided  as 
follows; 


"That  eaoh  legislature  shall  make  an 
appropriation  for  the  expenses  of  the 
government  until  the  expiration  of  the 
first  fiscal  quarter  after  the  adjourn- 
ment of  the  next  regular  session,  and  aU 
appropriation  shall  end  with  such  fiscal 
quarter." 

By  Section  3 of  Article  III  it  Is  provided  that  legislative  sessions 
shall  be  biennial.  By  Section  22  of  Artiole  'tf  it  is  provided 
that 


"No  money  shall  be  drawn  from  the  treasury 
except  in  pursuance  of  a specific  appropriation 
made  by  law  and  on  the  presentation  of  a warrant 
Issued  by  the  Auditor  thereon,  and  no  money  shall 
be  diverted  from  any  appropriation  made  for  any 
purpose  or  taken  from  any  fund  whatever,  either 
by  Joint  or  separate  resolution." 

This  question  was  presented  under  this  state  of  faots  as  to  whether 

or  not  the  act  of  the  legislature  of  Nebraska  was  an  appropriation 
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within  the  meaning  of  the  constitutional  provision.  It  will  be 
observed  that  the  Nebraska  Constitution  REQUIRED  A SPECIFIC  AP- 
PROPRIATION JUST  AS  OUR  MISSOURI  CONSTITUTION  REQUIRES  a.  SPECIFIC 
APPROPRIATION.  The  Nebraska  Court  held  that  the  aot  of  the 
Nebraska  Legislature  above  quoted  from  constituted  no  appropria- 
tion, and  said; 

* "Having  in  view  the  origin  and  history  of 
appropriations,  as  well  as  the  general 
lexi cographie  meaning  of  the  words  *to 
appropriate ’ , is  to  set  apart  from  the 
publio  revenue  a certain  sum  of  money  for 
a specified  object  In  such  a manner  that 
the  executive  officers  of  the  government 
are  authorized  to  use  that  money,  and  no 
more,  for  that  object  and  for  no  other. ”* 

And  in  the  case  of  Blaok  and  vhlte  laxl  Company  v.  Standard 
Oil  Copy  any.  £18  Fae..  l.o.  14$.  trio  Supreme  ^ourt  of  Arizona 
said  that  an  appropriation  la 

"The  setting  aside  from  the  publio  revenue 
of  a certain  sum  of  money  for  a specified 
object  in  such  manner  that  the  executive 
officers  of  the  government  are  authorized  to 
use  that  money  and  no  more  for  that  object”. 

And  the  following  oases  are  cited  to  sustain  that  definition  of  an 
appropriation; 

State  v.  uoore,  50  Nebr.  88,  69  K.W.  37,5  ; 

Clayton  v.  Berry,  27  Ark.  129; 

Stratton  v.  Green,  45  Cal.  149; 

State  v.  LaGrave,  23  Nev.  25,  41  Pac.  1075; 

Pro  11  v.  Bunn,  80  Cal.  220  , 22  Pac.  143; 

State  v.  Kinney,  9 Mont.  389,  24  Pac.  9ft; 

State  v.  Llndsley,  3 V.ash.  25,  27  Pao.  1019; 

State  v.  King,  108  Term.  271,  67  S.3.  812; 

Ri stine  v.  State,  20  Ind.  328; 

Campbell  v.  State,  etc.,  115  Ind.  591,  18  N.S.  33; 

Shat tuck  v.  Kincaid,  31  Or.  379,  49  Pac.  758; 

Henderson  v*  Board  of  Commissioners  of  State 
Soldiers  and  sailors  . onuiuent,  129  Ind*  92, 

38  N.E.  127. 

We  see,  therefore,  that  an  appropriation  to  be  valid  must 
be  (1)  for  a specified  definite  amount  and  must  be  paid  within  the 
time  limited  within  the  Constitution  (which  in  Missouri  is  two 
years);  and  second,  it  must  be  for  a specified  objeet  which  must 
be  named  in  the  appropriation.  After  these  two  conditions  have 
been  met,  the  third  legal  condition  is  that  the  money  so  appropri- 
ated can  be  used  for  no  other  purpose  except  that  named  In  the 
appropriation  act. 
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In  line  with  this  constitutional  provision  and  the  de- 
cisions of  the  courts  are  the  statutory  provisions  of  Missouri 
with  reference  to  the  State  Auditor  and  Treasurer.  Section 
11421  R.r . of  Mo.  1929  provides: 

**Wo  warrant  shall  be  drawn  by  the  auditor 
or  paid  by  the  treasurer,  unless  the  money 
has  been  previously  appropriated  by  law; 
nor  shall  the  whole  amount  drawn  for  or 
paid,  under  any  one  head,  ever  exoeed  the 
amount  appropriated  by  law  for  that  purpose,11 

Reading  this  section  in  the  light  of  the  _■  decisions  above 
referred  to,  this  section  means  that  unless  an  appropriation  bill 
has  been  passed  specifying  the  object  for  whloh,  and  the  amount 
thereof,  the  money  may  be  used,  the  Auditor  is  prohibited  from 
drawing  a warrant  on  the  Treasurer,  and  likewise,  unless  the 
amount  1 e specifically  named  in  the  law  making  the  appropriation 
and  the  object  thereof  is  specifically  named  therein,  the  Treas- 
urer is  prohibited  from  paying  same;  and  the  third  legal  condi- 
tion is  that  the  Auditor  cannot  draw  a warrant,  nor  the  Treasurer 
pay  one,  for  any  other  object  than  that  named  specifically  in 
the  appropriation  bill. 

Section  1142b  i-t.S.  of  i,:o.  1929,  with  reference  to  the 
duties  o'f  the"  state  Treasurer,  provides: 

"The  State  Treasurer  shall  receive  and 
keep  as  provided  by  law  all  the  moneys 
of  the  state  *****  disburse  the  public 
moneys  upon  warrants  drawn  on  the  treas- 
ury according  to  law,  and  within  the 
time  limited  in  the  Constitution,  and  not 
otherwise.  ***** 

Section  11429  provides : 

"Whenever  a warrant  shall  be  presented  to 
the  treasurer  it  shall  be  his  duty  to  pay 
the  same  in  lawful  money,  or  by  giving  a 
check  on  some  depository  of  state  funds, 
attesting  the  same  by  affixing  his  seal  of 
offioe  to  said  check;  provided,  said  warrant 
is  properly  drawn  against  a legal  appropriation, 
and  does  not  exceed  the  amount  thereof;  and 
no  money  shall  be  drawn  from  a depository  of 
state  funds  in  any  other  manner.** 

Section  11404,  relative  to  duties  of  state  Auditor,  among  other 
things,  provides: 

"***Third,  express  in  the  body  <f  every  warrant 
which  he  may  draw  upon  the  treasury  the  par- 
ticular fund,  appropriated  by  law,  out  of  which 
the  same  is  to  be  paid.  ***** 
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v.e  seo  in  these  Motions  the  same  principle  of  law  carried 
out  that  the  courts  enforce  in  construing  constitutional  provis- 
ions with  referenee  to  appropriations*  to- wit:  that  the  appro- 
priated sum  must  be  for  a definite  amount— that  the  appropriation 
bill  must  specify  the  speolflo  object  for  whioh  it  is  approprlated- 
— and  that  the  Auditor  is  not  authorized  to  draw,  nor  the  Treasurer 
to  pay, any  warrant  unless  same  is  to  be  paid  for  the  object  and 
purpose  specified  in  the  appropriation  act*  The  same  reason  aotuateA 
the  Legislature  in  enacting  these  legislative  provisions  that 
actuated  the  framers  of  the  Constitution  of  Missouri  placing  Section 
19,  Article  X in  the  Constitution  of  Missouri,  and  that  is  to  con- 
trol the  amount  of  the  expend ituras and  the  purpose  for  whioh  the 
expenditures  are  made* 

Applying  these  principles  enunciated  by  the  Court  to  Sec- 
tion 19,  Article  X of  the  Constitution  and  to  H.B*  661,  it  is  the 
opinion  of  this  department  that  the  aooounts  In  the  Auditor's  office 
should  be  so  kept  that  same  will  disclose  accurately  that  the  money 
appropriated  for  different  purposes  was  used  only  for  those  specific 
purposes  and  paid  to  the  department  or  departments  provided  for  In 
the  appropriation  act,  and  that  the  accounts  in  the  Auditor's 
office  should  show  affirmatively  that  none  of  the  money  appropriated 
was  paid  out  for  any  other  objeet  than  that  specified  in  the  appro- 
priation bill,  and  if  paid  out  was  paid  for  the  specific  objeot 
named  in  the  act  making  the  appropriation. 

It  Is  the  opinion  of  this  department  that  It  would  not  be 
permissible  for  you  to  group  the  various  items  of  appropriation 
and  carry  the  aggregate  appropriation  made  to  each  individual 
department  as  one  item. 


Respectfully  yours, 


EDWARD  C.  CROW 


APPROVED l 


WY  McftTTRlck, 
Attorney  General 


ECC : AH 


APPROPRIATION:  Sec.  2-a  of  House  Bill  645  is  unconstitutional. 

BLIND  PENSION  FUND:  Surplus  of  fund  after  payment  to  pensioners 

and  providing  for  adequate  support  of  Commission 
must  be  transferred , if  at  all,  to  Public 
School  Fund  created  tinder  and  by  virtue  of 
Sec.  6 of  Art*  XI 


June  10,  1933. 


Hon.  Forrest  Smith 
State  Auditor 
Jefferson  City,  Mi- sour i 


Dear  Sir: 


,.'e  are  in  receipt  of  your  request  for  an  opinion 

doted  May  24,  1933,  which  is  os  follows: 

f"H«  B.  No.  645,  passed  by  the 
1 st  '.Session  of  the  Legislature,  set 
aside  one- third  of  the  State  Revenue 
into  the  Public  School  Moneys  Fund, 

■ nd  also  transferred  and  appropriated 
from  the  Blind  Pension  Fund  to  the 
support  of  the  Free  Public  Schools. 

The  portion  of  this  Bill  in  which 
I am  particularly  interested  is  Sec.  2 , 
transferring  $700,000  from  the  Blind 
Pension  Fund  to  the  Public  'chool  :und, 

- '’Can  this  Transfer  be  legally 

made?1 " 

It  is  the  opinion  of  this  deportment  that  the  700,000 
r of erred  to  in  House  Bill  numbered  645  cannot  bo  legally  trans- 
ferred from  the  Blind  Pension  Fund  to  any  fund  other  than  the 
Public  School  Fund  created  under  and  by  virtue  of  Soc.  6 of  rt* 
XI  of  the  Constitution  of  Missouri*  It  is  also  the  opinion  of 
this  department  that  House  Bill  645  is  not  sufficient  to  transfer 
said  $700,000  from  the  Blind  Pension  Fund  to  the  Public  'chool 
Fund  referred  to  above. 

The  opinions  expressed  above  are  predicated  upon  the 
following  reasons: 

Sec.  47  of  Art.  IV  of  the  Constitution  of 
Missouri  provides  for  the  Blind  Pension 
Fund  in  the  following  language: 

"That  the  General  ssembly  of  the  State 
of  Missouri  shall  cause  an  annual  tax  of  not 
less  than  one -ha If  of  one  cent  nor  more  than 
three  cents  on  the  one  hundred  dollars  valua- 

bl°lefleP?oH$Vp811rS  SSaWaSi,Sef&d 


(Hon.  Forrest  Smith) 


-2 


to  be  devoted  in  the  manner  provided  by 
law  to  the  pensioning  of  the  deserving 
blind.  If  any  balance  shall  exist  in  such 
fund  after  the  deserving  blind  have  been 
pensioned,  thon  the  same,  or  so  much  thereof 
as  nay  be  necessary,  may  be  usod  for  the 
support  of  the  commission  for  the  blind, 

\nd"  if  t'  oro  shall  be  £ balance  in  said 
Fund  af  tor  ^10  blincThave  ^been  pensi  one d 
end  the  commission  for  the  blind  has  rooeivesd 
adequate  support,  thon  the  surio  sly  ] 1 
transferred  to  t ho  rHB  r • rxr 

Said  tax  shaTT  be'  levleaanti1  collected  an- 
nually in  the  same  manner  as  other  State 
taxes  are  levied  and  collected,  and  such 
fund  shall  be  subject  to  appropriation  for 
above  purposes  by  the  General  ssembly." 

Under  the  a ove  section  of  the  Constitution  it  appears 
that  if  there  occurs  a balance  in  the  Blind  Pension  Fund  - f ter 
the  deserving  blind  have  been  pensioned  and  the  Commission  for 
the  Blind  has  received  adequate  support,  then  such  balance,  if 
any,  must  be  transferred  to  the  "Public  School  Fund," 

The  quostion  hen  presented  is:  hut  in  meant  by  "1 ublic 

School  Fund"  as  used  in  the  above  cuoted  a rt  of  lee.  vf , rt. 

17  ot  tTw^nSErtOTon? 

It  is  an  elementary  rule  of  construction  that  all  writings, 
whether  they  he  laws,  deeds,  wills,  contracts  or  constitutions , 
must  bo  construed  as  a whole  and  not  in  detached  fragments  or  iso- 
lated sections.  (Sec:  Jtuto  v.  :dklns.  225  3*  If,  981,  £84  Mo.  680 
state  ex  rcl  City  0?”  'Carthage-  v.  JJaeknar.r , 229  . . 1078.  287  Mo. 
184) 


Under  the  above  rule  of  consturction  we  find  on  examination 
of  the  entire  Constitution  that  the  only  reference  made  elsewhere 
to  a "Public  School  Fund1'  is  to  be  found  in  ec,  6 of  -.rt,  XI  of 
the  Constitution;  hence,  we  construe  the  fund  referred  to  In  3eo. 
47  of  ~rt.  IV  as  the  "Public  school  Fund"  to  be  the  fund  created 
under  and  by  virtue  of  Sec.  6 of  rt.  XI  which,  as  we  will  herein- 
after disclose,  is  a permanent  school  fund  from  which  only  the 
income  therefrom  can  be  expended , 

Possibly  it  could  be  argued  that  the  above  reasoning  does 
not  apply  in  view  of  the  feet  that  that  part  of  Sec.  47  of  Art. 

IV  which  provides  for  the  Blind  Pension  Fund  was  not  adopted  until 
Kovember  2,  1920,  whereas,  Sec*  6 of  rt.  XI  was  adopted  in  1875; 
but  in  our  opinion  this  argument  is  unavailing  for  the  reason  that 
at  that  time  (and  oven  now)  no  other  school  fund  provided  for 
either  by  statute  or  by  constitution  bore  the  name  ’Public  school 
Fund"  exoept  Soc.  6 of  rt.  XI  heretofore  considered.  (For  an 


(Hon.  Forrest  Smith) 


-3- 


excellent  history  of  school  funds  in  this  state,  we  refer 
you  to  an  opinion  rendered  by  the  former  Assistant  .ttornoy 
General,  Walter  S.  sloat,  dated  January  2,  19 SB,  which  we 
understand  is  in  your  files  at  the  presont  time;  but  note, 
however,  that  said  opinion  is  upon  a different  inquiry  from 
that  here  made  and  involves  different  principles. } 

Since  the  "Public  School  Fund"  mentioned  in  Sec.  47 
of  rt,  IV  of  the  Constitution  (Blind  Pension  Section)  is  the 
sane  fund  as  created  in  sec,  6 of  .rt»  I,  then  the  surplus 
moneys,  if  any,  contained  in  the  Blind  Pension  Fund  must  be 
transferred,  if  at  all,  to  the  school  fund  referred  to  in  said 
Sec.  6 of  rt.  XI,  and  no  othar. 

Is  House  Bill  G4t  legally  sufficient  to  transfer  the 
£700, 000  therein  .entionod  to  the  "Public  School  Fund"  created 
under  and  by  virtue  of  See.  6 of  art.  3?  Sec.  2-a  of  House 
Bill  G45  is  as  follows: 

"There  is  hereby  set  aside  to  the 
credit  of  the  public  school  fund  and 
appropriated  to  the  support  of  the  free 
public  schools  of  the  state  for  the  period 
beginnin  Bareli  1,1933 , nd  ending  .arch 
1,  1954,  the  sum  gf  >evon  Hundred  Thousand 
Dollars  ( *700,000.  G-' ) of  the  balance  ro^ 
maininr  in  the  state  treasury  to  the  credit 
of  the  fund  for  pensionin  the  deserving 
blind,  as  such  fund  has  been  accumulated 
under  the  provisions  of  section  47,  article 
IV,  of  the  Constitution  of  this  state,  and 
.rticlc  1,  Chapter  51,  of  the  Revised  Statutes 
of  Missouri,  1929,  which  amount  of  Seven 
Hundred  Thousand  ollars  (£700,000*00)  is 
in  excess  of  the  requirements  of  said  section 
47,  jticle  IV,  of  the  Constitution  and  rti- 
clo  1,  Chapter  El*  Revised  statutes  of  1929, 
to  ponsion  the  deserving  blind  and  to  give 
adequate  support  to  the  Co  mission  for  the 
Blind,  and  is  available  under  the  terms  of 
said  section  47,  rticle  TV  of  the  Constitu- 
tion for  purposes  herein  set  forth.  Said 
funds  hereby  appropriated  shall  be  apportioned 
and  distributed  for  the  support  of  the  free 
public  schools  for  the  period  herein  speci- 
fied by  law." 

It  is  apparent  from  the  above  section  th  t the  Legislature  intended 
to  transfer  said  amount  of  money  from  th3  "Blind  Pension  Fund" 
to  the  "Public  School  Fund"  so  that  the  ,7hole  of  said  fund  co'^lr' 

be  apportioned  to  the  various  schools  of  the  state  between  March  l, 
1933  and  March  1,  1934. 
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It  is  the  opinion  of  this  department  that  the  Legislature 
had  no  right  to  provide  that  moneys  properly  belonging  to  the 
"Public  School  Fund"  could  be  used  In  the  above  manner.  Seo.6 
of  Art.  XI  providing  for  the  "Public  School  Fund"  Is  as  follows: 


"The  proceeds  of  all  lands  that  have 
been  or  hereafter  may  be  grafted  by  the 
United  States  to  this  State,  and  not  other- 
wise ip  ronriatod  by  this  State  or  the 
United  States; also,  all  moneys,  3tocks, 
bonds,  lands  and  other  property  now  belong- 
ing to  any  State  fund  for  purposes  of 
education;  also,  the  net  proceeds  of  all 
sales  of  lands  and  other  property  and  effects 
that  may  accrue  to  the  Gtate  by  oseheat,  from 
unclaimed  dividends  and  distributive  shares 
of  the  estates  of  deceased  persons;  also,  any 
proceeds  of  the  sales  of  the  public  lands 
which  may  have  been  or  hereafter  may  be  paid 
over  to  this  State  (if  Congress  will  consent 
to  such  appropriation);  also,  all  other  grants, 
gifts  or  devises  that  have  been,  or  hereafter 
may  be,  made  to  this  State,  and  not  otherwise 
appropriated  by  the  State  or  the  terms  of  the 
grant,  gift  or  devise,  shall  be  paid  iatof  the 
State  treasury,  and  securely  Tnve'sTed  ana 
saored!ly  preserved,  as  orfetio'  s '..cl  TTTTb; 
the  annual  Tncoi  ie  oT~i ■■■jTTi  c'-  fund . to  re  th  or  wl  th 
so  muclh  of  the'  ordinary  rotfenue  of  the  tate  as 
may  be  by  law  set  apart  for  that  purpose,  shall 
be  faithfully  appropriated  far  establishing 
a rid  iTin  ta  Inlnr  'tnc  free  pub  lie  schools  ana  the 
State  University  in  tTus  article  provided  for. 
T~ ! — — ’ 


Under  the  above  section  of  the  Constitution  and  the  cases 
eonstruin,  similar  sections  of  the  Constitution  ( H., ilroad  v. 
Gilder sloo vc , 1G5  Mo.  A.,  1*  c.  579),  it  was  the  Intention  of 
the  framer  so  f the  Constitution  to  provide  a permanent  fund-- 
a fund,  the  corpus  of  which  was  to  remain  intact  and  not  to  bo 
dissipated,  ie.,  only  the  inoome  therefrom  was  to  be  expended. 
Therefore,  that  part  of  House  Till  645  providing  for  the  appor- 
tionment of  the  „ 700,000* between  March  1,  1953,  and  March  1,  1934 
is  contrary  to  the  Constitution;  and  under  such  circumstances 
the  Constitution,  of  course,  prevails.  (3oe:  state  ex  rel 
Bradshaw  v.  IIuchnaim.276  Mo.  600. 


Notwithstanding  the  fact  that  the  Legislature  in  said 
House  Bill  has  usod  the  words  r Public  School  Fund",  it  is  the 
opinion  of  this  department  that  said  House  Bill  is  ineffectual 
to  transfer  the  said  sum  of  ^700,000  to  :ho  "Public  school  Fund" 
mentioned  in  Sec.  6 of  Art*  XI  or  the  Constitution,  and  is 
ineffectual  for  any  purpose. 
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In  ^2.  Corpus  Juris . jj,  639,  it  is  said: 

"The  effect  of  judicial  decisions 
declaring  particular  statutes  unconstitu- 
tional and  void  has  been  discussed  elsewhere 
in  this  work,  i statute  may,  however,  be  in 
part  constitutional  and  in  part  unconstitu- 
tional, and  if  the  parts  are  wholly  independent 
of  each  other,  that  ah  is  constitutional  may 
stand  while  that  wh 1 c is  unconstitutional 
will  be  rejected,  end  hii..  misapplies,  even 
though  the  constitutional  and  unconstitutional 
parts  are  in  the  same  section  of  the  act;  but 
if  the  parts  are  inseparably  connected  wi  tE"~ 
each  other  the  entire'  statute  will  be  held 

von1," 

A test  for  determining  whether  or  not  a statute  is  severable 
within  the  meaning  of  the  above  rule  of  law  is  given  in  the  same 
volume  of  Corpus  Juris  on  p,  G4S.  as  follows: 

u ’.The  t her  the  valid  or  invalid  parts  of 
a statute  are  independent  and  separable,  or 
inter-dependent,  is  a question  of  construction 
and  of  legislative  intent,  and  in  determining 
the  question  the  rule  is  that  if,  when  the 
invalid  part  Is  stricken  out,  that  which  remains 
is  complete  in  itself  and  capable  of  being  exe- 
cuted in  accordance  with  the  apparent  legislative 
intent,  wholly  Independent  of  at  which  was 
rejected,  it  must  be  sustained  to  that  extent; 

*+  **  In  other  words,  the  whole  act  will  be 
declared  invalid  where  the  unoonsti tut ions 1 
part  is  so  connected  with  the  remainder  or  with 
the  general  scheme,  that  it  cannot  be  stricken 
out  without  makin  the  legislative  intent  in- 
effective, or  _is  o£  such  irapor t that,  without  it 
the  other  Parts  would  cause  results  not  contem- 
plated or  desired  by'  tlie  legislature , or  is  the" 
consideration  and  inducement  of  the  whole  act. 

The  above  principles  enunciated  in  Corpus  Juris  have  been  adopted 
in  this  state, 

otato  v,  Gordo:  ■ , 108  S*  '7.  160,  268  Ho*  713; 

Siate  v.  Loll is,  33  3.  W.  (2d)  98. 

applying  the  foregoing  principles  to  the  section  of  the  sta 
ute  here  under  consideration,  it  is  the  opinion  of  this  department 
that  said,  part  of  the  statute  providing  for  the  unconstitutional 


(Hon,  Forrest  smith) 
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restraints  upon  the  use  of  the  fund  involved  is  so  much  a part  of 
the  expressed  Intention  of  the  Legislature  and  so  in ter -mingled 
with  that  part  of  the  section  providing  for  the  transfer  of  the 
money  from  the  "Blind  Pension  Fund"  to  the  "Public  school  Fund" 
as  to  render  the  entire  section  unconstitutional.  In  other  words, 
it  is  our  opinion  that  the  Legislature  did  not  intend  to  transfer 
the  $700,000  into  the  "Public  school  Fund"  as  that  tern  is  uned 
in  Sec,  6 of  rt,  PI  of  the  Constitution  due  to  the  restraining 
provision  heretofore  considered,  and  hence,  the  entire  section  un- 
der the  decisions;  heretofore  cited  is  unconstitutional,  void,  and 
of  no  effect. 

In  rendering  the  bove  opinion,  we  are  not  unmindful  of  the 
great  need  for  funds  on  behalf  of  our  public  schools,  but  we  find 
ourselves  bound  b-  the  principle  correctly  expressed  in  State 
ex  rel  Elsas  v,  Missouri  her  laaen* s Compensation  Commission.  S S,  W, 
wr?96|  S10T!b.  1004,  as  follows: 

"For  can  we  change  the  Constitution 
by  mere  force  of  our  opinion,  just  because 
some  hardships  may  be  occasioned  by  follow- 
ing the  Constitution#" 


Respectfully  submitted, 


POWELL  B,  iloHANET# 

: sistunt  ttarney  General. 


APPROVED: 


Rfcy  LlcK'i't trick j 
Attorney  General 


PBM : AH 


BANKS: 

/ 
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SCHOOLS:  Board  of  Curators  of  Rolla  School  of  ilines 

may  withdraw  cash  from  depository  for 
V emergency  purposes  and  keep  the  same  as 

a trust  fund  in  a bank  at  Rolla, Missouri, 
to  be  re-delivered  on  order  of  the  treasurer 
or  board.  


July  13, 


honorable  A.  A.  Speer 
chat  naan  -xocutive  Com-  .it  tee 
Rolla  school  of  -lines, 
Jefferson  City, Missouri 


1933 


Dear  Jr.  ; peer: 

This  department  acknowledges  receipt  of  your 
letter  dated  July  7,  1933,  as  follows: 

"The  University  of  Missouri  has  designated 
the  Central  Missouri  I'rust  Company  as 
depository  for  the  Missouri  School  of  lues 
and  Metallurgy  at  Rolla,  Missouri,  vhen 
the  bond  of  the  Central  Missouri  T'rast 
Com  any  shall  have  been  approved,  the  funds 
of  the  Institution  will  be  deposited 
with  it. 

In  order  to  facilitate  the  payment  of 
current  local  bills  at  Rolla,  wo  desire 
that  the  troa surer  of  the  Missouri  School 
of  Minos  and  metallurgy  shall  have 
available  at  Rolla  not  exceedin'  55, 000 
■n  cash.  There  is  only  one  bank  in  Phelps 
County,  where  Holla  is  situated,  and  it 
is  under  restrictions  at  the  present  tlmo. 

Can  the  treasurer  of  the  Missouri  behool 
of  Minos  and  -metallurgy  legally  draw  funds 
from  the  depository,  the  Central  Missouri 
i rust  Company  at  Jefferson  City,  and 
leave  in  a special  trust  account  with 
the  restricted  Rolls  State  ank  such  sums 
as  may  be  required  from  time  to  time  to 
meet  the  local  demands  of  the  institution, 
these  sums  to  be  kept  segregated  from  all 
other  funds  of  the  Rolla  - tote  t>ank  and 
paid  only  upon  order  drawn  by  the  treasurer 
of  the  -ilssourl  Softool  of  sines  and 
Metallurgy,  without  legal  liability  upon 
the  treasurer  or  the  onrd  of  Curators? 


tonorable  A.  a,  Speer 
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July  15,  1953 


If  and  whan  the  restrictions  of  tho  Rolla 
State  *-ank  at  Kolia,  Missouri,  snail  Jiave 
teen  released,  say  we  continue  the  sa  -e 
authority  of  the  treasurer  of  the  School 
of  Mines  and  Metallurgy  to  withdraw  from 
the  depository  at  Jefferson  City  a similar 
aiount  of  funds  not  In  excess  of  £5,000 
for  convenience  In  paying  current  local 
bills  at  Rolla V 

i hackin'  you  for  file  favor  of  your  opinion, 

I am.’1 


rte  understand  from  v.our  letter  It  la  necessary 
that  your  treasurer  have  cash  on  hand  to  the  extent  of  ,5,000.00 
to  meet  emergency  payments  by  the  Missouri  hchool  of  .aloes  and 
metallurgy  at  Holla,  and  jour  depository  being  at  Jefferson  City, 
Missouri,  and  we  understand  that  you  Intend  to  keep  the  identical 
money  drawn  out  of  your  depository  In  vaults  of  the  mank  of  Rolla 
and  that  you  do  not  Intend  to  create  the  relation  of  debtor  and 
creditor  between  your  treasurer  tut d Ute  holla  sunk,  and  upon 
the so  assumptions  we  see  no  reason  why  you  can  not  handle  the 
fund  in  the  manner  outlined  In  your  letter  as  tlm  Holla  mink 
would  simply  be  an  Institution  of  safe-keepln;  or  bailee  so  far 
as  you  are  concerned,  and  we  do  not  think  that  such  liandlin  of 
the  funds  would  change  the  legal  liability  of  v. our  treasurer 
or  board  of  curators  of  the  Institution  In  any  rospect. 

•e  suggest  the  following  form  of  receipt  to  be 
taken  by  your  treasure!’  from  the  bar  ki 

"Received  of , as 

treasurer  of  Missouri  ochool  of  kino a and 
Metallurgy  at  holla, i4ls so uri,  the  sum  of 

Dollars  In  cash,  the 

Identical  :soney  to  he  held  by  the  under* 
signed  bank  as  a trust  fund  and  to  be  re* 
delivered  upon  the  order  of  such  treasurer" * 


Very  truly  yours. 


APPROVED* 


U1L  uhT  hfcdn 

Assistant  Attorney  Gemral, 


Acting  Attorney  General • 


OLilX 


COSTS: 


k 


Y 

}' 

y 


■ r.  J.  E.  Smith , 
Judge  of  Probate, 
"eda i la  , Missouri. 

ear  fir; 


Informant  in  insanity  matter  may  be 
required  to  give  bond  for  costs  under 
Section  133?  if  non-resident  before 
suit  is  commenced,  and  if  a resident 
and  unsettled  in  his  affaire,  may  be 
required  to  give  security  under  Sec- 
tion  1238  after  suit  is  commenced. 


Aunipt  3, 


e are  ac  no’! edging  receipt  of  rur  latter  of  July 
28,  1:  33,  in  which  you  inquire  as  follows; 


"ft ill  you  ol ease  reive  me  an  opinion  as  to  -ether 
or  not  a Probate  Judre  has  t e power  and  authority 
to  co  oel  an  informant  in  an  insanity  matter  to 
give  bond  or  security  for  coots,  before  issuing 
process  to  the  person  alleged  to  be  of  unsound  mind’ 


till  appreciate  y ur  opinion  in  t e above  mot ter." 


Section  1337,  ft*  S.  ftp*  1939,  provides  as  follows* 

"In  all  actions  on  office  bonds  for  the  use  of  -ny 
person,  actions  on  the  bonds  of  executors,  adminis- 
trators or  guardians,  qui  tern  actions,  actions  on 
penal  statutes  ’hen  the  penalty  is  given  to  the  in- 
former, and  in  all  civil  cases  when  the  'la intiff  or 
person  for  w lose  use  the  action  is  to  be  commenced 
shall  not  be  a resident  of  this  state,  the  Plaintiff 
or  norson  for  -hose  use  the  act i in  is  to  be  comoenced 
shall,  before  he  institutes  ouch  suit,  file  with  the 
clerk  of  the  court  in  which  the  action  is  to  be  com  en- 
ced  the  written  undertaking  of  so  :e  person,  being  a 
resident  of  this  state,  "-hereby  he  shall  «c  o owl edge 
himself  bound  to  pay  all  costs  » ich  may  accrue  in 
such  action;  and  if  any  sue  action  shall  be  cur.  need 
without  filing  sue  undertaking!  or  depositing  with 
the  clerk  of  the  court  in  r?  ich  said  suit  is  brought, 
a sum  of  ■ me y sufficient  to  npv  all  costs  that  may 
accrue  in  the  cane,  subject  to  be  increased  at  any 
time,  whenever  the  court  may  deem  proper,  and  by  its 
order  of  record  re-wire,  the  court,  on  notion,  may 
dis  use  the  same,  unless  such  undertaking  be  filed 
or  sum  of  n oev  be  deposited  before  the  motion  is 
determined,  and  the  attorney  of  the  laintiff  shall 
be  ruled  to  nay  all  costs  accruing  therein* " 

"ection  1338,  R.  R.  o.  IT 39,  provides  ar  follows: 


l?r.  J.  E.  Srith, 


Aur  ist  3,  1933. 


"If,  at  any  time  after  the  commencement  of  any  suit  by 
a resident  of  this  state,  he  shall  become  non-resident, 
or  in  any  case  the  court  shall  be  satisfied  that  any 
plaintiff  1b  unable  to  nay  the  costs  of  suit,  or  that 
he  is  so  unsettled  as  to  endanger  the  officers  of  the 
court  with  resoect  to  tieir  legal  demands,  the  court  shall, 
on  motion  of  the  defendant  or  any  officer  of  t e court, 
rule  t >e  nlaintiff,  on  or  before  the  day  in  sue  rule 
named,  to  give  security  for  t e payment  of  the  costs 
in  such  suit;  and  if  such  nlaintiff  shall  fail,  on  ox 
before  the  day  in  such  rule  named,  to  file  the  under- 
taking of  some  resnoneible  person,  being  a resident  of 
t h i 8 state,  whereby  he  shall  bind  himself  to  nay  all 
costs  whicn  have  accrued  or  may  accrue  in  such  action, 
or  deposit  *ith  the  cleric  of  the  court  in  which  sold 
suit  is  pending  a sum  of  m ney  sufficient  to  nay  all 
co st 8 that  have  accrued  or  will  probably  accrue  in  the 
case,  subject  to  be  increased  at  any  time  whenever  the 
court  may  deem  proDer  and  bv  its  order  renuire,  the  cour t 
may,  on  motion,  dismiss  the  suit  unless  such  undertaking 
shall  be  filed  or  sum  of  monev  deposited  before  the 
motion  Is  det^TTined. " 

Under  Section  1337  above,  if  the  informant  be  a non- 
resident he  may  be  reonired  to  give  bond  before  he  institutes 
such  suit.  If,  however,  the  informant  is  net  a non-resident 
or  does  not  become  a non-resident,  the  court,  after  the 
com  ence  ent  of  any  suit,  if  the  court  is  satisfied  that  the 
informant  is  unsettled  in  his  affairs,  may  on  motion  of  the 
defendant  or  any  officer  of  the  court,  rule  the  informant 
to  i ive  security  for  costs,  and  make  an  order  accordingly. 

A failure  to  comply  wit  i the  order  requiring  security  would 
■-arrant  the  dismissal  of  the  action. 

Section  455  ft.  3.  ’'o.  1939,  provides  as  follows: 

"If  the  person  alleged  to  be  insndfe  shall  be  disc'  arged, 
the  cost  shall  be  paid  b’-  the  person  at  whose  instance 
the  proceeding  is  had,  unless  said  person  be  an  officer, 
acting  officially  according  to  the  provisions  of  this 
article,  in  which  case  the  costs  shall  be  paid  by  the 
county. " 

Tinder  Section  455,  if  the  alleged  insane  oerson  is  dis- 
charged, the  cost  shall  be  paid  by  the  person  at  w oee 
instance  the  proceeding  was  had,  unless  the  said  person  be 
an  officer.  It  is  apparent  from  Section  455  that  the  costs 
must  be  paid  by  the  informant  when  the  alleged  insane  nerson 
ia  discharged;  such  being  true,  the  Probate  Court,  under 
general  authority  conferred  in  ''actions  1337  and  1338,  -Quid 
have  out  lority  to  require  a bond  or  security  according  to 
the  facts  in  the  case.  Section  734  R.  S.  He.  1939,  provides 
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Auruet  3,  ln33 


t'r.  Roy  oT'  it  trick, 


98  follOTP; 

"Suits  may  be  instituted  in  curts  of  record,  except 
""hen  the  statute  law  of  this  state  otherwise  provides, 
either,  first,  by  filing  in  the  office  of  the  clerk  of 
the  proper  court  a petition  setting  forth  the  plaintiff' 
cause  or  causes  of  action,  and  toe  remedy  sought,  and 
by  the  voluntary  appearance  of  the  adverse  nartv  thereto 
or,  second,  by  filing  such  petition  in  such  office, 
and  suing  out  t tereon  a writ  of  sum  ons  against  the 
person  or  of  at tec  meat  against  the  property  of  the 
defendant.  The  filing  of  a petition  in  a court  of 
record,  or  a statement  or  account  before  a court  not 
of  record,  and  suing  out  of  process  therein,  r^pII  be 
t^ken  and  deemed  the  commencement  of  a suit." 

Under  Section  734  a suit  is  not  commenced  until  the 
petition  is  filed  and  the  defendant  enters  his  voluntary 
appearance  or  a writ  of  summons  is  issued  to  the  defendant. 
Under  Section  1237,  the  court  may  reauire  the  informant, 
when  that  Section  applies,  to  give  bond  before  he  commences 
a suit.  f*nder  Section  1238,  however,  security  cannot  be 
required  until  after  suit  hrs  been  commenced,  and  a suit  is 
commenced  when  the  petition  is  filed  and  the  writ  of  summons 
Led.  State  ex  rel  v.  Bates*  28"  S.  ”.f.  420.  The  mere 
filing  of  the  petition  is  not  a commencement  of  the  suit, 
but  the  filing  of  the  petition  plus  the  issuing  of  the 
writ  is  the  commencement  of  the  suit.  It  is  only  under 
Section  1337  that  bond  may  be  reauired  before  suit  is  com- 
menced. If  the  facte  are  such  as  brinr  it  -ithin  ^action 
1238,  then  you  a°  Probate  Judge  would  not  have  ant  ority  to 
req  lire  a security  until  after  process  w;  e issued,  the 
process,  however,  need  not  necessarily  be  served  because 
the  suit  is  commenced  by  the  filing'  of  the  petition  and 
the  issuance  of  process. 

It  is,  therefore,  the  opinion  of  t is  Department  that 
if  the  informant  is  a non-resident  he  may  be  required  to 
ive  bond  before  the  c B^ence* ent  of  the  suit.  If,  however, 
the  informant  is  a resident  of  the  Ptate  and  security  is 
recuired  by  an  order  of  court  because  the  informant  is 
unsettled  in  hie  affaire,  then  he  may  be  required  to  give 
sue;  security  after  the  suit  is  commenced  by  the  filing 
of  the  petition  and  the  issuance  of  recess.  In  other  -'ords, 
if  he  ue  a non-resident  he  may  be  required  to  give  bond 
before  process  is  issued;  if  he  is  a resident,  he  may  be 
required  to  give  security  for  costs  uoon  order  dulv  made 
after  the  petition  is  filed  and  the  process  is  issued.  If 
he  is  a resident  he  cannot  be  required  to  give  the  b nd 
required  in  ection  1237,  an*  he  cannot  be  required  to  rive 
security  for  costs  under  'ection  1238  until  after  the 
commence oe nt  of  the  suit,  which  is  by  filing  the  Petition 


Mr.  J.  V.  Smith, 
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Auf^ust  3,  1933. 


and  issuance  of  process,  which  Rives  t ie  court  jurisdiction 
in  the  cese. 


Very  truly  yours. 


Attorney  General. 


" : 


Mr*  George  A#  spencer, 

Guitar  Building, 

Columbia,  111  osour  1 

Dear  sir* 

This  department  acknowledges  your  letter  ms  follows 

* 

"Mayor  Pollard  of  this  city  has  ached 
m to  write  you  for  an  opinion  relative 'to 
the  status  of  a councils  n who  has  moved 
from  the  ward  in  which  he  was  elected  to 
another  warti- 
me particular  situation  is  that  one  oi 
our  councilman,  who  owns  property  in  the 
third  ward*  ha a left  the  house  furnished 
for  use  of  his  uon  ^nd  he  has  moved  to  the 
fourth  ward  and  rented  an  apartment*  May 
this  eou  .oilman  continue  to  serve  out  the 
remainder  of  his  terra  ithout  living  in  the 
ward  in  which  he  was  elected? 

If  you  will  give  this  op inion,  we  will 
appreciate  it  very  much." 

Section  6736  B*  S*  1929 f reads* 

"So  person  siiall  be  a councilman  unless 
he  be  .t  least  t enty-five  ye  rs  of  age,  a 
citizen  of  the  United  States  and  an  inhabi- 
tant of  the  city  for  one  year  next  proceed- 
ing his  election,  and  a resident  of  the 
word  from  which  he  is  elected  six  months 
next  proceeding  his  election,  etc**' 

In  the  case  of  State  hx  Rel  v*  i>oxmarth,127  Mo* 

App*  1-  c.  381,  the  St#  Louie  Court  of  Appeals  h d the 


Hr#  George  ' • -pc  cer 
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f 0 1 lo v,  1 1 . ; to  Bay  i 

"It  is  true  that  the  aldermen  ,ct  for 
tae  welfare  of  t ;e  ciV  generally  anU  peso 
ordinances  uaich  relate  to  tne  entire  city) 
hut  it  lo  loo  true  tu.,t  t.oy  represent  in  an 
•epee ini  meaner  their  particular  : ruo*  Xt  is 
well  known  that  in  the  ulsbuxe  eat  of  city 
funae  fur  ligatln  , fire  protection*  water,  stro  t 
i.  .prove,  onts  and  t any  other  raatterG*  rivalries 
and  disputes  often  arlec  between  the  sections  of 
a c.ty*  aid  it  ia  important  tht  a p rticul  r 
section  be  rep;  esonteU  in  t o raunicip  ;1  a cue  bly 
by  its  o*-n  reside:. ts.  It  if.  for  tills  reason,  we 
think*  th  t the  Logie 1 turo  provlueu  for  reprocen- 
t tion  by  reeiuo  to  of  the  varus  and  election  by 
t.elr  qualified  voter** " 

In  state  Lx  Uel  Tlrovm  v*  f‘ci.!i  lan*  106  no*  1*  c>  ICOi 

"Nor  ;.i  0 we  lap,  euoou  with  toe  reason* 
th*' t rel  tor  sees  to  think  actuated  the  leglo* 
la  tux- e in  r«  fusing  representation  to  the  new 
tmrdo  till  u genci  1 election*  T.oention  without 
represen  tion  has  never  been  resisted  in  the 
Uniteu  :;tatoc*  hen  we  consider  that  according 
to  the  allegations  of  the  rel  tor's  petition  a 
new  territory  ;.c  large  a*  ti  e old  city  -.ad  been 
a ‘tied  to  the  city  anu  ..hat  tiio  city  council  night 
project  public  works  that  would  e toil  burdo  oone 
taxation  on  this  new  territory*  if  they  had  no 
voice  In  tlte  city  govoxnment*  we  can  aco  no  ecund 
reason  why  tiie  property-awnere  in  those  new  1. 1 „rdc 
should  be  denied  represent  tion  in  the  eo  :*il* 
Certainly  | in  the  .bsenoe  of  a very  dearly  ©x- 
pres  ed  in  Lcntlon  to  the  oonti  ry,  we  will  not 
give  u xn  a construction  to  the  chaa  ter*  e think 
on  till b point  trie  la-  is  ith  respondents." 

Refei riiy;  up  in  to  the  benworth  -ass*  Supra*  the  court 

fiii  t .er  arid* 

"Several  incongruities  arise  if  v/«  accept  the 
re.  eoning  of  defernc. jit*s  c unoel*  If  a person 
elected  aidsmaa  is  a reeluent  of  the  Word  on  the 
day  of  the  election,  but  Lvaadlatoly  moves  into 
another  w rd,  he  eould  seive  his  two  ye  r'o  tern* 

And  if  aU  tlie  aldermen  of  a city  oliould  happen  to 
muvo  into  one  ward  during  their  l espoctive  tonic 
of  office*  they  would  still  constitute  the  botud 


Ur*  George  a*  ;pencer 
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of  aldermen*  Gaeh  contin  encies  are  opposed  to 
the  policy  of  the  statute,  which  policy  is  to 
re  ,uire  aldermen  to  he  residents  of  the  ward  not 
only  when  elected  hut  duglng  their  terras  of 

hile  it  is  true  the  above  construction  relating  to  cities 
of  the  4th  class  was  what  is  now  section  6964,  yet  when  the  two 
sections  re  compared  it  will  readily  appear  that  they  are  practically 
of  the  s awe  verbiage* 

This  department  therefore  holds,  in  view  of  the  language  of 
section  6736  and  by  what  the  courts  have  said,  that  a councilman 
not  only  must  be  a resident  of  the  ward  when  elected  but  must  remain 
such  during  his  term  of  office.  If  he  moves  out  of  his  ward  he  ay 
be  ousted  from  such  office* 


Yours  very  truly, 


APPROVED 


W.  W.  Barnes 

Assistant  Attorney  General. 


Attorney  General 


TAXATION: 


/ 

CITY  TAXES,  Cities  of  the  third  class  collected 
under  Senate  Bill 


November  29,  1933 


Hon . George  A . Spencer 
City  Attorney 
Guitar  Building 
Columbia,  Missouri 


Dear  Mr.  Spencer: 

We  acknowledge  receipt  of  a request  for  an  opinion  of 
this  office  reading  as  follows: 


"Due  to  the  fact  that  the  City  Collector  must 
begin  some  action  to  collect  back  taxes  on 
city  property  to  enforce  the  lien  on  taxes 
that  are  over  four  years  due,  and  since  the 
new  tax  law  is  somewhat  confused,  I am  writing 
to  get  the  matter  straightened  out  so  that 
the  Collector  will  know  how  to  proceed  to 
collect  such  back  taxes.  You  will  note  that 
Section  9952  of  the  Revised  Statutes  of  1929 
is  repealed  and  a new  section  is  enacted, 
number  9952  on  page  429  of  the  Laws  of  Missouri, 
1933-  This  law  deals  with  the  sale  of 
delinquent  property,  which  provides  that  the 
Collector  shall  proceed  to  sell  it.  On  page 
465  of  the  Laws  of  Missouri,  1933,  the  section 
995 2 of  the  Revised  Statutes  of  Missouri,  1929, 
relating  to  delinquent  and  back  taxes  is 
repealed  and  a new  section  numbered  9952  is 
enacted  in  lieu  thereof,  which  is  the  same 
wording  of  the  old  section  9952  except  one 
provision  is  added. 

The  section  on  page  429  was  passed  on  March 
25th  and  approved  April  7th,  while  the  section 
on  page  465  was  passed  April  1 and  approved 
April  28.  The  section  on  page  429  does  not 
provide  for  a tax  attorney  while  the  one  on 
page  465  provides  for  a tax  attorney  and  the 
land  to  be  sold  as  was  provided  under  the 
former  statute. 


I would  like  to  know  under  what  statute  the 
collector  should  proceed  to  enforce  the  lien 
due  against  the  property," 
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I. 

HOUSE  BILL  44,  PAGE  465,  LAWS  OF 
MISSOURI,  1933,  HAS  NO  AFFECT  AFTER 
JULY  24,  1933,  AND  IS  SUPERSEDED 
BY  SENATE  BILL  94. 

It  is  true  that  the  acts  of  the  57th  General  Assembly 
respecting  the  collection  of  back  taxes  at  first  present  a con- 
fusing front.  Under  the  terms  of  Senate  Bill  94,  Section  9952,  as 
appearing  in  the  R.  S.  Mo.  1929,  was  repealed  and  a new  section 
enacted  by  the  same  number  differing  in  its  entirety  from  the 
old  section.  This  new  section  provides  for  an  important  part  of 
the  machinery  for  the  enforcement  of  the  payment  of  delinquent 
taxes  by  sale  of  the  property  taxed.  It  should  be  noted  that 
Senate  Bill  94  contains  no  emergency  clause.  By  House  Bill  44, 
we  find  that  Section  9952  of  the  1929  revision  is  also  purportedly 
repealed  and  a new  section  is  added.  This  new  section  reads  as 
follows : 


"COLLECTOR  TO  SUE  FOR  BACK  TAXES  —WHEN- -ATTORNEY' S 
FEES  --  PUBLICATION- -PROSECUTING  ATTORNEYS  TO  ACT 
IN  CERTAIN  COUNTIES.  — If,  on  the  first  day  of 
January  of  any  year  any  of  said  lands  or  town 
lots  contained  in  said  'back  tax  book'  remain  un- 
redeemed, it  shall  be  the  duty  of  the  collector  to 
proceed  to  enforce  the  payment  of  the  taxes  charged 
against  such  tract  or  lot,  by  suit  in  a court  of 
competent  jurisdiction  of  the  county  where  the 
real  estate  is  situated,  which  said  court  shall 
have  jurisdiction  without  regard  to  the  amount 

sued  on,  to  enforce  the  lien  of  the  3tate  or 
such  cities;  and  for  the  purpose  of  collecting 
such  tax  and  prosecuting  suits  for  taxes  under 
this  article  the  collector  shall  have  power,  with 
the  approval  of  the  county  court,  or  in  such 
cities,  the  mayor  thereof,  to  employ  such  attorneys 
as  he  may  deem  necessary,  who  shall  receive  as 
fees  such  sum,  not  to  exceed  ten  per  cent  of  the 
amount  of  taxes  actually  collected  and  paid  into 
the  treasury,  and  an  additional  sum  not  to  exceed 
$3.00  for  each  suit  instituted  for  the  collection 
of  such  taxes,  where  publication  is  not  necessary, 
and  not  to  exceed  $5.00  for  each  suit  where 
publication  is  necessary,  as  may  be  agreed  upon 
in  writing,  and  approved  by  the  county,  court,  or 
in  such  cities,  the  mayor  thereof,  before  such 
services  are  rendered,  which  sum  shall  be  taxed 
as  costs  in  the  suit  and  collected  as  other  costs, 
and  no  such  attorney  shall  receive  any  fee  or 
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compensation  for  such  services  except  as  in  this 
section  provided;  and  it  shall  be  the  duty  of 
the  collector,  when  suit  shall  have  been  commenced 
against  any  tract  of  land  or  town  lot  on  said 
'back  tax  book, ' to  note  opposite  said  tract  or 
lot  such  fact,  also  against  whom  suit  has  been 
commenced;  and  in  cases  where  suit  is  brought 
for  the  enforcement  of  liens  as  above,  where 
summons  shall  have  been  issued  against  any  defend- 
ant, and  the  officer  to  whom  it  is  directed  shall 
make  his  return  that  the  defendant  cannot  be 
found,  the  court  before  \ihom  the  suit  is  pending 
being  first  satisfied  that  the  summons  cannot 
be  served,  shall  make  an  order  directing  that 
notice  of  such  action  be  given  to  such  defendant 
by  publication;  and  in  all  cases  where  it  shall 
be  alleged  in  the  petition,  or  in  an  affidavit 
subsequently  filed  with  the  clerk,  that  the 
defendants,  or  any  one  of  them,  is  a non  resident 
of  the  state  of  Missouri,  so  that  the  ordinary 
process  of  law  cannot  be  served  upon  them,  then 
such  order  may  be  made,  and  such  notice  by 
publication  given  by  the  clerk  of  the  court  in 
vacation,  and  which  notice  shall  be  published  in 
like  manner  and  with  the  same  effect  as  when 
ordered  by  the  court;  the  proof  of  publication 
of  the  order  required  by  this  section  may  be 
made  by  the  affidavit  of  the  publisher  of  the 
newspaper  in  which  the  order  was  published,  or 
by  the  affidavit  of  any  person  who  would  be  a 
competent  witness  in  said  cause,  filed  with  the 
court;  and  if  the  defendant  or  defendants  fail 
to  appear  at  the  time  and  place  required  by 
said  order  and  defend  said  cause  of  action,  re- 
quired by  said  order,  judgment  by  default  shall 
be  rendered  as  prayed,  which  judgment  shall  be 
as  binding  and  effectual  against  the  property 
on  which  the  lien  is  sought  to  be  enforced  as 
if  therehad  been  personal  service  on  the 
defendant;  AND  PROVIDED  FURTHER,  that  in  cities 
of  thirty  thousand  or  more  inhabitants,  the 
attorney  or  attorneys  appointed  by  the  collector, 
with  the  approval  of  the  mayor  of  such  cities, 
for  the  purpose  of  prosecuting  suits  for  taxes 
under  this  article,  shall  be  entitled  to  a fee 
in  any  suit,  such  fee  not  exceeding  five  per 
cent,  after  judgment  is  obtained,  collected  and 
paid  into  the  treasury,  as  may  be  agreed  upon; 
and  if  such  taxes  are  paid  before  judgment  is 
obtained,  the  attorney  collecting  the  same  shall 
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be  entitled  to  a fee  not  exceeding  two  per 
cent  on  all  sums  collected  and  paid  into  the 
treasury.  PROVIDED,  HOWEVER,  that  in  all 
counties  of  this  State  that  now  have"  or  ■may 
her  e ¥ f ter"  Ha 'v e a" popHlFtTorToH  not  "less  Wan 
dCTTCP'O'  'nor  more  than  95,  000  ac"c~or'dihg  to'  Yhe 
last’  decennial  census  of  the  United  States, 
the  Collector  shall  have  no  power  or "authority 
t~o  employ’  's'ucK  ^tVorneysT  that  the  FrosecVtirig 
Attorney  of  such  counties  shall  be  the  back  tax 
attorney,  and  that  all  fees  collected  as  such 
Fy  "the"  ColTector  shall  be  paid  into  the  County 
Treasury;"  and  ea"ch" "of  HKe  fFosecuting  Attorneys 
in  such  counties  shall  be  entitled  to  such 
addYtional  temporary  clerk  and  deputy  hire  as 
I'n  'the"  'judgment  o'f  thFTr"ds~FcuFlng~  Attomey~~and 
tiie  County  Court'  ma'y  Ve  'd e erne d "he  ce" s s "ary,  for 
such  time  and  at  such  salary  'as'  may  he'  fixe" d by 
the  Prosecuting  Attorney'  and  the  County'  Court  H 


House  Bill  44  both  passed  by  the  General  Assembly  and 
approved  by  the  Governor  subsequent  to  Senate  Bill  94.  We  find 
these  two  sections  9952  as  apparently  valid  and  effective  laws, 
the  section  in  House  Bill  apparently  authorizing  a procedure  that 
was  repealed  by  and  is  entirely  repugnant  and  contrary  to  the 
entire  intent  and  purpose  of  Senate  Bill  94.  There  can,  of  course, 
be  no  question  as  to  the  intention  of  the  Legislature  in  enacting 
Senate  Bill  94.  If  we  can  determine  the  legislative  object  of 
House  Bill  44,  we  may  be  able  to  construe  these  acts  so  as  to  give 
full  effect  to  both.  The  only  change  in  Section  9952  as  contained 
in  House  Bill  44  and  as  contained  in  the  1929  Revision  is  the 
addition  to  the  proviso  above  underlined.  This  change  only  affected 
Greene  County,  and  authorizes  and  requires  the  Prosecuting  Attorney 
of  said  County  to  act  as  delinquent  tax  attorney.  No  change  of  any 
kind  was  made  as  to  any  other  provision  of  said  Section.  Accord- 
ingly, it  is  a reasonable  conclusion  that  as  Senate  Bill  94  re- 
pealing 9952  was  not  effective  till  ninety  days  after  adjournment, 

.nd  as  said  original  Section  9952  was  a valid  and  subsisting  law 
until  that  time,  and  as  House  Bill  44  made  no  change  in  that  section 
except  as  above  pointed  out,  the  whole  intent  and  purpose  of  House 
Bill  44  was  to  effect  this  change  in  the  selection  of  the  delinquent 
tax  attorney  during  the  gnergency  clause  period.  An  examination  of 
the  emergency  clause  supports  this  conclusion".-  This  clause  is  found 
on  page  467,  Laws  of  1933*  and  reads  as  follows: 
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"Section  2.  EMERGENCY.  --  The  financial 
condition  of  the  counties  and  of  the  people 
therein,  to  which  this  act  applies,  and 
relief  of  the  same  being  imperative  without 
delay,  creates  an  emergency  in  the  meaning  of 
the  Constitution  and  this  act  shall  be  in 
force  and  effect  upon  its  passage  and  approval." 

As  the  only  part  of  said  act  which  was  not  already  oper- 
ative was  the  added  proviso,  the  " relief"  creating  the  "emergency" 
referred  to  must  have  been  the  added  proviso  That  the  emergency 
clause  may  be  considered  in  determining  legislative  intent  is  well 
settled.  The  Supreme  Court  in  this  matter  stated  as  follows  in  the 
case  of  State  vs.  Bengsch,  170  Mo.  8l,  1.  c.  109: 

"Now,  if  lav/s  passed  at  remote  periods,  laws 
in  pari  materia,  or  cognate- subject  laws,  laws 
that  have  expired  or  been  repealed,  unconstitu- 
tional laws,  may  have  the  shell  of  their  legis- 
lative nuts  cracked  by  the  hammer  of  judicial 
investigation,  in  order  to  extract  the  kernel 
of  their  intention,  then  a fortiori,  may  a 
similar  result  be  reached  where  the  shell  of 
the  legislative  nut  has  been  cracked  by  the 
legislators  themselves,  and  the  kernel  of  their 
intention  extracted  and  spread  on  the  platter 
of  an  emergency  clause  ready  for  immediate 
use.  We  hold  the  emergency  clause  in  this 
instance  as  conclusive  evidence  of  the  legis- 
lative purpose,  * * 

Having  concluded  that  the  sole  intent  of  House  Bill  44 
was  to  provide  that  the  Prosecuting  Attorney  of  Greene  County  also 
act  as  Delinquent  Tax  Attorney,  we  are  of  the  opinion  that  House 
Bill  44  is  only  operative  as  enacted  (subject  to  Senate  Bill  80) 
up  to  July  24,  1933- 

The  foregoing  construction  is  further  supported  by  the 
rule  that  acts  relating  to  the  same  subject,  oassed  at  the  same 
session  must  be  treated  as  part  of  the  same  act  and  construed  to- 
gether. The  Supreme  Court  en  banc  stated  in  Gasconade  County  vs. 
Garden  44l  Mo.  5^9  as  follows: 

"Especially  Is  it  true  that  legislative  enact- 
ments passed  upon  the  same  day  or  at  the  same 
session,  and  relating  to  the  same  subject,  are 
to  be  read  as  part  of  the  same  act.  : 
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We  have  not  overlooked  the  fact  that  House  Bill  44  ivas 
enacted  subsequent  to  Senate  Bill  94,  or  that  It  is  In  fact  a special 
law,  but  are  of  the  opinion  that  any  other  construction  would  render 
said  House  Bill  44  repugnant  to  the  intent  and  purpose  of  Senate 
Bill  94. 

Having  determined  that  the  delinquent  taxes  cannot  be 
collected  for  the  city  of  Columbia  under  the  provisions  of  House  Bill 
44  found  on  page  465  Laws  of  Missouri  1933*  we  pass  to  the  question 
as  to  the  manner  in  which  these  delinquent  taxes  should  be  collected 
by  your  city  collector. 


II. 

SENATE  BILL  94  DETERMINES  METHOD 
AND  MANNER  OF  COLLECTION  AND  ENFORCE- 
MENT OF  CITY  TAXES. 

We  have  heretofore  held  in  an  opinion  to  the  Tax  Commission 
of  this  State,  that  under  the  statutes  in  force  after  the  effective 
date  of  Senate  Bill  94,  the  city  collectors  in  cities  of  the  third 
and  fourth  classes  should  follow  the  procedure  established  by  the 
general  law  for  the  collection  of  state  and  county  taxes,  and  that 
therefore  your  city  collector  should  proceed  to  the  collection  of 
the  city  taxes  at  the  same  time  and  in  the  same  manner  as  the 
county  collector  proceeds  to  collect  the  state  and  oounty  taxes. 

We  are  herewith  enclosing  to  you  a copy  of  the  pertinent  parts  of 
our  opinion  to  the  Tax  Commission  covering  this  particular  point. 
You  will  find  a paragraph  marked  on  the  last  page  in  which  the 
foregoing  Is  stated. 


III. 

1928  DELINQUENT  TAXES  NOT  BARRED 
FROM  SALE  IN  1934. 

The  general  statute  of  limitations  applicable  to  actions 
for  the  recovery  of  taxes  Is  Section  9961,  R.S.  Mo.  1929.  This 
section  was  neither  repealed  nor  amended  by  Senate  Bill  94  but 
remains  the  same  as  It  was  prior  to  the  enactment  of  Senate  Bill 
94.  We  have  heretofore  held  In  the  same  opinion  to  the  Tax  Comm- 
ission that  the  statute  of  limitations  is  not  sufficient  to  bar 
a sale  of  property  for  taxes  under  Senate  Bill  94  We  are  enclosing 
to  you  an  excerpt  from  this  opinion  covering  this  point  so  as  to 
make  unnecessary  a repetition  of  that  point  in  this  opinion. 
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IV. 


CONCLUSION 

It  is  therefore  the  opinion  of  this  office  that  your 
city  collector  is  required  to  proceed  to  collect  delinquent  city 
taxes  in  the  manner  and  at  the  time  as  required  by  Senate  Bill 
94  for  the  collection  of  State  and  County  taxes,  and  that  at  the 
sale  of  property  for  such  taxes,  which  cannot  be  held  before 
November,  1934,  he  may  sell  property  for  1928  taxes. 


Respectfully  submitted. 


HARRY  G.  WALTNER,  JR. 
Assistant  Attorney  General 


APPROVED: 


Attorney  General 


HGW-MM 
2 ends. 


KEj  County  Collector  must  collect  penalties  on  delinquent 
taxes,  and  County  Court  has  no  authority  to  remit  the 
penalties  on  taxes  and  school  districts  have  no  power  to 
r mit  penalties  on  delinquent  taxes. 


January  12,  1335 


Mr.  Walter  G.  Stillwell, 
Prosecuting  Attorney 
Marion  County, 

B nnibal,  Missouri. 

Dear  ilr:- 


Xour  letter  of  January  10th, 1355  cont  Ins  the  folio  ing  four  prop- 
ositions: 

1st. — "Is  it  legal  for  the  County  Court  ft  a specif  1 
meeting  called  for  this  particular  purpose  to 
ronmlgete  -nd  order  remitting  alt  fines  md 
penalties  on  bee'*  tax^s  for  a limited  period 
of  time." 


In  nswer  to  proposition  So.  1,  Section  3 of  Article  2l  provid  s 
that  tax  s shall  be  uniform  upon  the  same  class  of  subjects  'thin 
the  territorl  1 limits  of  the  • thority  levying  the  tf.x. 

It  - ou  d ap  pear  thr.t  the  collection  of  *ena  ties  from  some  tax  lay- 
ers :nd  not  from  others  would  be  violative  of  this  Section,  The 
Coll  ctor  of  Revenue  i..;  roc Hired  b la  , to  collect  the  pen- ‘ties 
the  eon.  Section  3914,  **.<*.  ?Jo»  1 J..J,  ^nd  u;  on  his  f 1 ure  to  do  so 
is  liable  to  the  penalties  provided  for  in  Section  9 28,  h.b.  Sio. 

1323.  Cuch  : en:  Itles  become  revenue,  ;nd  for  every  f i‘ur  of  the 
Col  ector  to  deposit  the  revenue,  adaition:  1 penalties  are  rovided. 
Sections  3331  ?nd  335?,  n.  c,.  Mo.  13.3. 

Unaer  these  st  tutes,  it  i.c  the  pl^in  duty  of  the  Collector  to  collect 
2id  • cc  -unt  ror  nuch  :>en  Itv,  and  for  his  failure  to  do  so,  a;.y  be 
charged  with  a isde  ernor.  section  ?350,  K.5.  Mo.  1329. 

There  1.  no  provi.ion  o'1  lea  authorizing  the  County  Court  or  i:ny  other 
body  or  person  to  abate  or  remit  taxes  or  penalties.  The  only  po  er 
of  comprom; se  ve  ted  in  the  County  Court  is  contained  in  section  3950 
h.S.  Mo.  1329,  and  then  as  a condition  precedent  to  the  exercise  of 
such  pov,.  r it  must  appear  to  the  County  Court  th^t  the  1 nd  in  cue  ra- 
tion is  not  worth  the  mount  o'*  taxes,  intere.t  nd  co  t uu«  thereon. 

nd  -nd  "rd. — "In  the  event  your  n -er  to  ue  tion 

So.  1 Is  in  the  negative,  would  the  fact 
that  the  County  Coil .ctor  waived  his  am- 
mission  on  delin  uent  t-xes  nd  that  r-very 
school  district  ithin  the  county  by  its 


directors  took  like  action  change 
your  answer  to  ruery  So.  1. 

"In  your  opinion,  h-ve  th«  directors 
of  the  various  school  districts  po  er 
or  uthority  to  waive  the  Interests  of 
thfe  various  districts  or  a aline  uent  t' x 
penc : ties." 


Ihe  atteopt  of  the  County  Collector  to  aive  Ms  commit  si'ux  on  delin- 
quent tax  s,  would  not  in  any  way  effect  the  pavers  of  the  County 
Court  ho  set  forth  in  Itr  1,  of  this  o inion,  Generally,  ublic 
officers,  such  as  school  borr  dir  c ors  arc  cre:  ture.  of  lew  whose 
duties  are  statutory.  Corley  vs  lioatgo  >ery,  46,  . (rd) , . BE, 

Nowhere  is  there  any  statutory  law  vesting  in  school  boards  the 
power  to  remit  penalties  on  aek  taxes. 

•ith, — "In  the  e rent  the  County  Court,  contrary  to  r,y 
o inion,  took  such  action, would  the  collector 
be  within  his  legal  rights  in  abiding  b;  this 
order  of  the  Court,  and  if  he  did  so,  *ould 
the  Curety  Com  >■  ny  be  responsible  on  hi.  bond 
for  the  del in  uencles  in  back  tax^s  due  various 
County  nd  St<te  agencie  ,* 

As  has  been  pointed  out  under  Item  1,  of  this  opinion,  the  Collector 
h*  s cert,  in  duties  to  perform,  rnd  the~e  include  the  collect! an  and 
accounting  for  on  ltles  on  delinquent  t ies,  anc  further,  upon  the 
failure  of  the  Collector  to  comply  itb  such  laws,  certain  penalties 
are  provided  is  shove  pointed  out, 

Xouri  very  truly. 


FhsliiiLIH  £,  KEACAfl 

Asst.  • ttorney  General 


APPROVED} 


PEh/rJl 


ROY  ttc'CITThlCK 
Attorney  General 


Authority  of  School  Boards  in  Consolidated,  high  Schools  and 
Schools  having  six  uirectors  to  decide  the  location  and  erecting  ^ 
of  new  buildings. 


February  16,  193? 


Hon.  R.  P.  Stone, 
Prosecuting  Attorney, 
Miller  County, 

Eldon,  Missouri. 

bear  Sir:- 


FI  LED  ] 
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Answering  your  letter  of  February  11th, 193-  requesting  an. opinion 
on  the  following. 


N 
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"First: -Has  the  School  Board  of  a consolidated  School 
district,  plenary  power,  to  locate  the  sight 
of  any  new  building  or  buildings  that  may  be 
required  by  such  Consolidated  District;  without 
the  consent  of  the  qualified  Voters  of  such 
district. 

"Second: -Have  the  qualified  Vote  of  a Consolidated 
School  District  the  right  to  petition  the 
School  Board,  for  a re-location  oF  any  new 
Buildings,  that  may  be  required  for  such  con- 
solidated district;  And  if  so,  must  the  Board 
act  on  the  petition  and  call  an  Election,  so 
that  the  qualified  Votes  of  such  District  may 
hare  a voice  in  the  location  or  re-loc  tion  of 
such  building  or  buildings. 

"Third! -Where  Bonds,  have  been  voted  for  the  Building 
of  a HlghSchool  Building,  in  a Consolidated 
School  District,  how  should  the  sight  or  loca- 
tion of  such  building  be  determined." 

The  e seems  to  be  to  distinct  lines  of  law  and  decisions  in  regard 
to  the  school  matters.  One  is  bh  the  High  Schools  or  Consolidated 
or  sometimes  known  as  City  Schools  with  the  Board  of  directors  of 
six  and  Common  schools  generally  referred  to  as  County  Schools  with 
the  Board  of  Directors  of  three.  * 


In  the  Country  Schools  where  the  Board  of  Directors  is  three,  it  is 
ray  opinion  the  law  is  plain,  that  it  would  be  a matter  for  the  voters 
at  their  annual  meeting  to  decide  matters  of  location  and  the  like 
but  it  is  equally  well  settled  that  in  High  Schools,  Consolidated 
Scho  Is  and  City  Schools,  frecuently  refe  red  to  as  six  Directorate 


oUO-  Ytf  /ha-  // 


Schools,  it  is  the  reverse  and  the  directors  hav*  the  exclusive  power 
in  the  control  of  such  matters, 

I have  found  by  examination  of  the  different  statutes  on  this 
subject  and  the  decisions  under  them  that  in  the  Six  directorate 
schools,  the  Boar*'  of  Directors  are  supreme  in  the  matter. 

Outing  from  Gladney  et  al  vs.  Gibson  et  al,  £08  Ap  eal,  l!»c. 

80,  the  matter  is  emphasised  strongly  as  follows! 

"The  language  of  this  sdctlon  (now  9330  and  the  kindred 
section  93S7)  clearly  indicates  that  it  was  the  inten- 
tion of  the  Legislature  that  in  a common  school  (three 
director  school  district)  district  the  authority  to 
select  a schoolhouse  site  be  vested  in  the  resident 
taxpayers  of  the  district  assembled  in  annual  meeting 

frut.tte.fc.lg  a ■filto«-ia' tvfl  district  such 
^thorlty  frtt-restofl  in  the  boar pf  edug;.tloa.tt 

And  l.c.  85  of  the  same  decision,  the  Court  says: 

"In  conclusion  we  may  say  that  in  view  of  the  nature 
of  city  and  to  n school  districts,  and  the  various 
statutes  applicable  thereto,  it  seems  well  nigh  incon- 
ceivable that  the  Legislature  intended  that  the  Ques- 
tion of  selecting  a high  school  site  should  be  left 
to  the  qualified  voters  of  such  districts.  As  said 
above,  elections  held  in  such  districts  are  rccuired 
to  be  by  ballot,  and  conducted  as  are  elections  for 
State  and  county  officers;  and  the  polls  must  be  kept 
ooefa  from  seven  o'clock  A.U.  to  six  o'clock  P.M.now  Sec.  9341 
(section  ll£5l).  No  provi  Ion  whatsoever  is  ma&e  by 
lav  for  submitting  at  such  an  ejection  the  question 
of  the  selection  of  a schoolhouse  site  or  the  changing 
of  such  a site;  nor  docs  this  appear  practicable,  ^o 
leave  the  mat  er  entirely  to  the  Judgment  of  the  quali- 
fied voters  of  the  district,  would  mean  th  t each  voter 
would  have  the  right  to  vote*  for  any  site  that  he  might 
indicate.  There  is  no  provision  in  the  law  as  to  how  a 
voter  shall  indicate  on  his  ballot  what  site  he  is  vot- 
ing for.  An  effort  to  have  each  voter,  of  his  own  ini- 
ative,  point  out  or  describe  the  site  of  his  choice, 
might  well  lead  to  utter  confusion.  And  if  the  board 
of  education  should  design  te  two  or  more  dtes,  bet-een 
which  the  vote  s are  to  choose,  then  the  voters  would  be 
precluded  from  exercising  their  independent  Judgment  in 
the  matter,  being  confined  to  a choice  between  the  sites 
submitted  by  the  board.  And  for  this  there  ?s  no  sanc- 
tion in  the  law." 


s- 


Ther  fore  answering  categorically,  1 view  of  my  opinion  of  the 
law  and  the  decisions; 

Firstt  That  tiie  Boerc  of  Directors  has  absolute  or  plenary  powers 
to  loc.  te  the  site  of  any  new  building  or  buildings  that  may  be 
re  uired  in  the  consolidated  district  without  consent  of  the 
qualified  voters  of  such  district- 

Second:  Of  course  the  voter  has  the  right  to  petition  on  any 
mat tor  but  the  school  board  is  supreme  and  does  not  have  to  com- 
ply *ith  the  ret  ue  t of  such  petition. 

‘^hird:  -t-he  bCution  or  ^its  of  such  buiiuing  should  be  determined 
by  the  Boer,  of  Directors  as  plainly  shown  by  the  foregoing  de- 
cisions I have  uoted  freely  froE. 

inspect fully  subtti  ted. 


C.  .0.  Li.  aVifilli.  .. 

~as  stant  ttorney  General 


ijprovea* 
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Attorney -Gene,  el 


GBS/rah 


March  21,  1933 


Hon.  William  E.  Stewart, 
Prosecuting  Attorney  - Knox  Co., 
Edina,  Missouri. 


Dear  Sir: 


You  feeve  written  me  as  follows: 

"First,  some  members  of  a telephone  line  were  in  to  see 
me.  They  state  that  several  member  (shareholders)  refuse  to  pay 
their  switch  board  fees.  These  members  or  shareholders  claim  they 
have  a right  to  use  the  line  without  goihg  through  the  switchboard. 
The  switchboard  refuses  to  give  switchboard  service  unless  all  of 
the  members  pay  their  dues.  Can  the  switchboard  refuse  service  un- 
less all  members  pay  their  dues  and  if  so  can  the  members  who  do 
pay  their  dues  cut  off  those  who  refuse  to  pay  their  dues? 

Second,  the  Home  Bank  of  Knox  City,  Mo.,  closed  sometime 
ago.  The  night  before  they  closed  their  doors  they  brought  to  the 
County  Seat  several  thousand  dollars  of  County  money.  They  took 
this  money  to  the  county  Treasurer  who  refused  to  accept  the  money. 
They  then  took  the  money  to  a bank  in  Edina,  who  accepted  the  money. 
This  was  all  done  after  banking  hours  and  after  night.  There  is  no 
doubt  that  the  officers  of  the  Home  Bank  were  on  the  bond  to  secure 
the  county,  however,  I do  not  know  who  was  on  the  bond.  Did  the 
officers  of  the  Home  Bank  violate  any  of  the  criminal  laws  of  the 
State  when  they  took  this  money  out  of  the  Home  Bank,  knowing  that 
they  were  not  going  to  open  on  the  following  morning? 

Third,  Knox  County  has  two  terms  of  court  a year,  June  and 
December.  Under  the  law  we  must  have  a Grand  Jury  once  a year.  We 
always  have  a Grand  Jury  in  December.  A Grand  Jury  was  called  in 
December,  1932.  Paul  Higbee  was  Judge  of  this  Circuit  and  died  some- 
time before  the  December  Term  of  our  Court.  Phillip  Fowler  was 
appointed  to  serve  until  the  first  of  the  year.  Judge  Fowler  adjournf 
the  December  Term  of  Court  until  the  blank  day  of  blank,  1933.  The 
Grand  Jury  adjourned  until  the  6th  day  of  February,  was  in  session 
several  days  and  adjourned  until  the  2nd  day  of  March,  1933,  then 
adjourned  until  the  28th  day  of  April,  at  which  time  they  intend 
to  make  their  report.  Now,  I would  like  to  know,  in  the  event 
that  the  Grand  Jury  returns  a true  bill  what  term  of  court  should 
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It  be  returned  to  and  If  they  have  jurisdiction?  Judge  Rouse,  who  was 
elected  to  fill  the  unexpired  term  of  Judge  Higbee,  ruled  that  there 
was  no  December  Term  of  Court,  but  did  under  Section  1852  R.S.  call  a 
special  session  fot  the  2nd  day  of  March,  1933,  and  adjourned  that 
special  session  until  the  28th  day  of  April,  at  which  time  the  Grand 
Jury  intends  to  make  their  report," 

Telephone  questions  - Your  letter  does  not  state  whether  or 
not  the  telephone  line  is  an  unincorporated  mutual  county  line  operated 
by  owners  for  their  own  convenience  and  maintaining  a switch  board  and 
keeping  up  expenses  by  small  monthly  contributions  from  each  owner  of 
a * phone  and  possibly  having  connection  through  the  local  switch  board 
for  long  distance  service  furnished  by  some  other  company  for  which 
service  fixed  long  distance  rates  are  paid  the  company  supplying  the 
long  distance  service,  but  I will  assume  for  purposes  of  this  reply 
conditions  I describe  covers  conditions  of  line  your  question  relates  to, 

Assuming  the  telephone  line  you  describe  is  unincorporated 
and  a mutual  association  operated  for  mutual  service,  it  is  apparent 
if  the  owners  of  the  line  have  any  Articles  of  Agreement  or  written  form 
of  contract  of  any  kind,  I could  not  tell  you  without  examining  what- 
ever contracts  their  line  owners  may  have,  first  - whether  members  can 
use  the  lines  without  going  through  and  thereby  using  the  switch  beard 
service;  second  - whether  on  account  some  members  of  line  refusing  to 
pay  their  dues  switchboard  service  can  be  denied  all  members  including 
those  who  pay  their  dues;  third  - whether  the  members  paying  their 
dues  can  out  off  non- paying  members.  I direct  your  attention  to  the 
case  of 

State  ex  rel  Lohman  and  Farmers  Mutual  Telephone  Co. 
v.  Brown,  et  al,  19  S.W,  (2d)  p.1048 

where  the  Supreme  Court  of  Missouri  said: 

"From  what  has  been  said,  it  is  apparent  that  the 
Public  Service  Commission  is  without  jurisdiction 
of  the  company,  in  jso  far  as  its  relations  with 
Its  members  are  concerned  ;~~Tts  order  is  too  broad 
in  other  respects." 

From  this  decision  it  is  clear  the  Public  Service  Commission 
could  afford  no  relief  if  the  telephone  line  you  write  about  furnishes 
same  kind  of  service  to  same  class  of  patrons  described  in  the  quoted 
part  of  the  above  named  Missouri  oourt  decision.  If  you  supply  me  data 
above  suggested,  I will  give  you  my  opinion  on  questions  hereinabove 
asked  by  you. 

The  question  relating  to  criminal  liability  of  certain  offic- 
ers of  "Home  Bank"  of  Knox  City,  Mo.  - The  county  was  a depositor  in 
the  "Homo  Bank"  and  its  account  was  an  open  checking  one  and  it  had  the 
right  to  have  the  bank  pay  its  checks  on  demand.  The  county  deposit 
of  money  the  bank  was  entitled  to  possession  of  against  every  one  except 
the  county  and  county  had  right  to  check  on  it  the  same  as  any  other 
depositor.  The  county  money  was  part  of  the  liquid  assets  of  the  bank 
and  bank  officials  had  oustody  thereof  and  hence  lawfully  In  possession 
of  the  county  deposit  funds. 
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I am  of  the  opinion  if  any  offense  was  committed  by  bank 
officials  by  remove 1 of  county  money  from  bank  night  prior  to  bank 
closing,  it  was  embezzlement.  Embezzlement  is  a purely  statutory  of- 
fense and  is  a kind  of  statutory  larceny.  At  cannon  law  the  crime  of 
embezzlement  did  not  exist. 

It  differs  from  larceny  in  that  the  original  taking  of  the 
property  was  lawful  or  with  the  consent  of  the  owner,  while  in  larceny 
the  felonious  intent  must  have  existed  at  the  time  of  the  taking. 

State  v.  Burgess,  268  Mo.,  l.o.  415 

In  Hanna  v.  Insurance  Co.,  241  Mo.,  l.c.  401 

the  court  said: 

"Embezzlement  is  the  fraudulent  and  felonious 
appropriation  of  another* s property  by  a person 
to  whom  it  has  been  entrusted  or  into  whose 
hands  it  has  lawfully  come." 

An  examination  of  Sections  4079  and  4080  H.S.  Mo.  1929  dis- 
closes that  these  two  sections  each  creating  a statutory  offense  of 
embezzlement  oreates  each  two  district  classes  of  offense . On  this 
cues t ion  our  Supreme  Court  said  in 

State  v.  Lentz,  184  Mo.,  l.c.  238: 

* "It  substantially  provides  that  the  embezzlement  or 
conversion  of  money  or  property  by  an  agent,  without 
the  assent  of  the  employer,  shall  constitute  the 
offense.  It  will  be  noticed  In  that  subdivision,  that 
the  offense  consists  of  the  actual  embezzlement  or 
conversion  of  the  money  or  property.  The  other  sub- 
division refers  to  a different  state  of  facts  in  order 
to  constitute  an  offense  by  its  terms.  It  provides, 
not  that  the  offense  shall  consist  of  the  actual  conver- 
sion or  embezzlement  of  the  property,  but  the  doing  of 
certain  things,  that  is  to  say,  "To  take,  make  away  with 
or  secrete  the  money  or  property,  with  the  intent  to 
embezzle  oar  convert  to  his  own  use."  It  is  too  plain  for 
discussion  that  the  terms,  "Intent  to  embezzle  or  convert 
to  his  own  use,"  have  no  application  to  the  first  sub- 
division of  the  statute,  which  makes  the  offense  the 
actual  commission  of  the  act  of  embezzlement  or  conversion 
to  his  own  use.  It  is  illogical  to  say  with  the  intent 
to  do  an  act  when  the  act  itself  is  done.  ***" 

What  acts  after  the  bailee  receives  the  property  will  con- 
stitute embezaj.ement  under  the  first  division  of  these  statutory  offenses? 
Now,  the  bank  officials  had  the  possession  lawfully  of  all  the  deposits 
in  the  bank.  Including  the  county  money.  In 

Bishop* s New  Criminal  Law,  Vol,  II,  Secs.  372-373-379 
(ouoted  by  our  Supreme  Court  in  184  Mo.  l.c.  FP. 239-240) 
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it  is  said: 

"The  gist  of  common  law  larceny  is  the  felonious 
taking  of  what  is  another's  with  the  simultaneous 
intent  in  the  taking  of  misappropriating  it;  but 
in  statutory  embezzlement  there  is  no  felonious 
taking  for  the  thing  comes  to  the  servant  "by" 
deli very , either  by  the  master  or  a third  person, 
so  that  the  ouestion  now- is Y T>y  what  act  aftar  it 
is  received  does  the  servant  commit  the  embezzle- 
ment? The  rule  of  law  appears  only  1 nd is 1 1 net ly 
In  the  books.  Still  we  may  infer  from  the  authori- 
ties and  from  the  reasons  inherent  in  the  question, 
that  if  the  servant  Intentionally  does  with  the 
property  under  his  control  what  one  must  intend  to 
do  with  property  taken  to  commit  larceny  of  it”  he 
embezzles  it,  while  nothing  less  is  sufficient. 

Or  assuming  the  needful  intent  to  exist  he  must  and 
need  only  to  do  what  in  our  civil  jurisprudence  is 
termed  ’conversion;  defined  to  be  any  dealing  with 
the  th i ng,"  which  TmpTie'dly  or  by  its  own  terms 
excludes  the  owners  dominion. 

To  illustrate:  If  the  servant  instead  of  delivering 
the  property  to  his  master  or  another  as  required  by 
his  duty,  pledges  it  for  his  own  debt,  or  runs  away 
with  it,  or  neglects  or  refuses  to  account  for  it,  or 
otherwise  wrongfully  diverts  its  course  toward  its 
destination  to  make  it  his  own,  he  embezzles  it . " 

And  again,  in  defining  what  aets  constitute  embezzlement, 
court  said:  (130  Mo.,  l.c.  463) 

"^hen  the  agent  or  servant  takes  his  employer’s  money 
with  the  intent  to  convert  it  to  his  own  use  without 
the  master’s  knowledge,  that  moment  he  is  guilty  of 
the  criminal  intent  denounced  by  the  statute.  The  law 
will  not  enter  upon  the  inquiry  with  him  as  to  bis 
further  intention  of  returning  the  money  at  a later 
period  or  making  good  his  shortage  when  called  to  ac- 
count. It  suffices  for  the  state  to  prove  an  intent 
on  the  part  of  the  defendant  to  do  that  which  the  law 
forbids.  The  effort  of  counsel  to  have  the  court  re- 
outre  the  jury  to  find  some  other  or  further  intent 
was  to  open  the  door  for  argument  that  the  defendant 
might  knowingly  and  intentionally  do  the  very  act, 
which  the  law  denounced  as  criminal  and  yet  not  be 
guilty,  provided  he  did  not  intend  to  keep  the  money 
permanently  or  intended  to  return  it  in  the  future. 

But  when  an  act  forbidden  by  law  is  intentionally  done 
the  intent  to  do  the  act  is  the  criminal'  intent  which  r 
imparts  to  it  the  character  of  the  offense , and  no  one 
who  violates  a law  which  he  is  conclusively  presumed 
to  know  can  be  heard  to  say  he  had  no  criminal  intent 
in  doing  it." 


/ /■■■ 
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Apply  these  rules  to  the  facts  as  outlined  in  your  letter. 

The  money  was  it  is  true  county  money;  but  the  bank  had  given  the  stat- 
utory bond  for  its  safe  return  to  the  county.  The  money  was  in  the  bank 
and  the  bank  held  it  as  part  of  its  funds  against  which  checks  could  be 
drawn.  The  bank  was  entitled  to  the  money  as  against  every  one  but  the 
county  just  the  same  as  the  bank  was  entitled  to  the  possession  of  all 
the  funds  of  all  its  other  depositors  as  against  every  one  except  the 
owners  of  those  deposits.  The  bank  as  a legal  entity  had  the  right  to 
possession  of  the  county  funds  as  against  any  possession  thereof  personally 
by  the  bank  officials.  For  all  practical  uses  it  was  a part  of  the  liquid 
assets  of  the  bank.  Now  the  bank  entrusted  the  bank  officials  with  the 
county  money  just  as  it  did  with  all  the  money  of  all  its  other  deposi- 
tors. 


I infer  from  your  statement  that  the  bank  never  opened  its 
doors  again  for  business  after  this  money  was  removed.  I also  infer  you 
mean  to  say  in  your  letter  the  bank  wa3  insolvent  a£  the  time  the  offici- 
als of  the  bank  removed  this  money. 

Of  course,  it  is  true  in  embezzlement  the  money  must  be  taken 
7/ithout  consent  of  the  employer,  because  the  statute  so  provides  and  it 
may  be  suggested  the  officials  were  authorized  either  by  virtue  of  their 
official  position  with  the  bank  or  may  be  with  the  assent  of  the  stock- 
holders' 'to  remove  the  money  and  give  it  to  the  c o unFy “through  the"CouHTy 
Treasurer.  If  the  bank  had  been  solvent  the  argument  would  be  sound. 

But  being  insolvent  the  statutes  c#  Til's  sour  i applicable  to  insolvent 
banks  became  operative  and  forbids  any  transfer  of  the  funds  or  bank 
assets  upon  insolvency  accruing  and  makes  such  transfer  void.  Section 
5318  R.S*  of  Mo.  of  1929,  provides: 

"All  transfers  of  the  notes,  bonds,  bills  of  exchange, 
or  other  evidence  of  debt  owing  to  any  corporation 
or  private  banker,  or  of  deposits  to  its  credit; 
all  assignments  of  mortgages,  securities  on  real  estate, 
or  of  judgments  or  decrees  in  its  favor;  all  deposits 
of  money,  bullion  or  other  valuable  thing  for  its  use, 
or  for  the  use  of  any  of  its  shareholders  or  creditors; 
and  all  payments  of  money  to  it,  made  after  the  commis- 
sion of  an  act  of  insolvency,  or  in  contemplation  thereof, 
mede  with  a view  to  prevent  the  application  of  its 
assets  in  the  manner  prescribed  by  this  chapter,  or  with 
a view  to  the  preference  of  one  creditor  to  another 
3hall  be  utterly  null  and  void.  ***" 

The  bank  officials  had  the  custody  of  the  bank’s  money.  They 
received  the  bank’s  money  in  the  course  of  their  employment.  The  bank 
officials  were  agents  of  the  bank.  If  the  bank  officials "knew  the  "Home 
Bank"  was  insolvent  and  these  officials  were  on  the  county  depository 
bond  given  by  the  bank  and  under  these  conditions  took  the  amount  of  the 
county  money  from  the  insolvent  bank’s  funds  and  took  same  and  attempted 
to  give  it  to  the  county  through  the  County  Treasurer,  evidence  reason- 
ably tending  to  show  these  facts  would  carry  the  case  to  the  jury,  and 
if  the  jury  found  these  facts  existed,  the  defendants  would  be  guilty 
under  the  provisions  of  Section  4079  R.S.  of  Missouri,  1929,  declaring: 
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"If  any  agent  ***  of  any  person  or  ***  any  agent 
of  any  inoorpo rated  company  ***  shall  take  *** 
with  intent  to  convert  to  his  own  use  without  the 
assent  of  his  ***  employer  any  money  ***  or  effects 
whatsoever  belonging  to  any  other  person  which  shall 
have  come  into  his  possession  or  under  his  care  by 
virtue  of  such  employment  or  office,  he  shall  upon 
conviction  be  punished  in  the  manner  prescribed  by 
law  for  stealing  property  of  the  kind  or  the  value 
of  the  article  so  ***  taken  ***" 

And  it  may  be  the  courts  might  hold  the  facts  above  assumed 
being  proven  the  bank  officials  are  guilty  under  the  first  sub-division 
of  Sec.  4079  on  the  ground  that  the  mo  ent  the  money  was  removed  from 
the  custody  of  the  bank  by  the  officials  the  conversion  occurred  and 
the  dominion  of  the  bank  over  the  property  ceased  and  the  offense  wa3 
complete. 


The  rule  of  the  law  is  if  a bank  official  puts  the  money 
of  the  bank  out  of  the  bank’s  control  with  a fraudulent  Intent,  it  is 
a conversion  to  the  bank  officials*  own  use,  and  the  law  is  the  state 
need  not  show  the  bank  of f i c i a Ts  reee i ved  any  ersonal  benefit  from 
the  money  taken  because  if  the  bank  officials  take  the  bank’s  money 
and  give  it  to  others,  the  courts  hold  it  is  a conversion  of  it  to  the 
use  of  the  bank  officials  and  so  if  the  money  removed  was  so  taken 
withTntent  to  protect  the  bondsmen  of  the  bank . such  act  was  a conversion 
to  the  use  of  the  bank  officials. 

State  v.  Meininger,  306  l£o.,  l.e.  pp.  686-667-688 

Right  of  Grand  Jury  to  return  indictments  in  April 
where  December  preceding  oourt  had  been  adjourned 
without  fixing  a definite  day  to  which  it  was 
adjourned. 

In  your  letter  you  state  the  Judge  in  office  in  December,  1932 
adjourned  the  December  term  of  court  until  "the  blank  day  of  blank,  1933". 
In 

State  ex  rel  v.  Ross,  118  Ho.,  l.c.  pp.  46-47 

our  court  held  only  at  stated  times  and  places  can  court  be  convened,  and 
the  court  said: 

"The  judicial  power  in  this  state  can  only  be  exercised 
at  the  times  and  places  prescribed  by  law.  Accordingly 
the  statutes  have,  with  great  particularity,  specified 
the  day  on  which  each  court,  whether  Circuit,  County, 

Probate  or  Supreme  Court,  shall  meet.  Out  of  abundant 
caution  It  is  provided  that,  if  the  Judge  shall  be  detained, 
the  Sheriff  may  adjourn  the  court  till  the  third  day  when 
If  the  Judge  is  still  absent  he  may  adjourn  to  the  next 
regular  term,  and  it  is  provided  that  the  courts  may  upon 
notice  call  special  terms,  but  the  whole  scope  of  the 
legislation  on  this  subject  as  well  as  the  common  law  is 
to  the  effect  that  only  at  stated  times  and  at  the  places 
specified  can  a oourt  lawfully  meet.  Revised  Statutes  1889, 
Sections  3248,  3249,  3250. 
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"The  mere  coming  together  of  the  Judge,  and  the 
other  officers  of  the  court,  unless  at  a time 
fixed  by  law  or  on  a day  to  which  the  court  has 
been  lawfully  adjourned,  does  not  constitute  a 
court  under  our  laws.  Freeman  on  Jud{paents, 

Section  121,  and  cases  cited.  This  is  so  clear 
that  we  doubt  whether  any  court  or  lawyer  ever 
questions  it.M 

The  New  York  court  holds  if  record  shows  court  has  no  unfinished 
business  before  it  and  adjourns  without  fixing  a definite  day  to  convene, 
the  term  of  court  is  ended. 

Reynold®  v.  Cropsey,  150  N.E.,  l.c.  30 

L t T Co.  v.  Roberts,  227  N.Y.,  188 

In  State  v.  Brown,  195  M.A.  590,  a Judge  ordered  a grand  jury 
for  an  adjourned  term,  convened  court  on  day  named,  organized  the  jury, 
and  adjourned  to  court  in  course  without  discharging  the  jury,  which 
continued  its  investigation  and  "at  the  regular  term  reported  indictments 
against  B,  who  was  tried  and  convicted  before  he  objected  to  the  authority 
of  the  grand  jury  to  indict  him,  and  the  Court  of  Appeals  held  his'  ob'jee- 
tion  was  too  late,  but  the  court  also  held  the  authority  of  the  grand 
jury  expired  when  the  court  adjourned  to  court  in  course  because  that 
ended  the  term  of  the  court  and  the  Appeal  CourT” said  (195  Ho.,  lc.  591- 

592TT 


"But  the  adjournment  of  the  court  for  the  tenn 
involves  a different  consideration.  A grand  jury 
is  summoned  to  serve  at  a certain  term  of  court 
and  during  that  term,  unless  sooner  discharged, 
its  period  of  official  life  is  limited  to  the  term 
for  which  it  is  summoned*  and  when  that  term  ends, 
so  ought  the  existence  and  organization  of  the 
grand  jury." 

You  state  a grand  jury  was  regularly  called  for  December  Term, 
1932;  that  the  Judge  of  the  court  died;  that  Judge  Fowler  was  appointed 
to  serve  until  the  first  of  the  year,  and  he  adjourned  the  December 
Term  of  court  until  the  blank  day  of  blank,  1933;  that  the  grand  Jury 
adjourned  to  February  6,  1933,  was  in  session  several  days  and  adjourned 
to  the  2nd  of  March,  1933,  and  then  adjourned  until  the  25th  day  of 
April,  at  which  time  they  intended  to  make  their  report. 

In  view  of  these  facts  and  the  authorities  hereinabove  cited, 
my  suggestion  is  that  the  court  when  it  convenes  on  April  28,  1933  direct 
the  Clerk  to  enter  an  order  for  convening  a new  grand  jury  and  order  the 
records  of  the  December  Term  to  show  that  the  grand  jury  had  been  dis- 
charged as  to  the  December  Term  of  court.  This  procedure  was  upheld 
in 

State  vs.  Gowdy,  307  Mo.,  l.c.  360. 

It  is  to  say  the  least  doubtful  whether  or  not  the  power  of 
the  grand  Jury  and  its  term  of  service  end  when  the  order  was  made  by 
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Judge  Fowler  adjourning  court  to  the  blank  day  of  blank,  1933. 

I am  Inclined  to  the  view  that  order  ended  the  December,  1932 
Term  of  the  Circuit  Court.  At  any  rate,  no  chance  should  be  taken 
by  having  a grand  jury  act  whose  authority  is  open  to  question  and 
the  course  I suggest  obviates  all  difficulty  because  under  Section 
8753  R.S.  of  Mo.,  1929,  the  court  has  power  to  order  the  grand  jury, 
as  I suggest. 


Yours  very  truly. 


EDS ARE  C.  CHOW 


APPROVED : 


Attorney  General 


SCHOOLS — QhGAMIZATIOM  OF  bQABD-  Law  r 


In  case  of  division  of  /hole  boar  . can  call 
who  shall  be  considered  a member  of  board 


Hon.  Paul  Stark, 
Vice-President, 
Board  of  Education, 
Louisiana,  Missouri 


Lear  Ur.  Stark: 


Answering  your  questions  of  recent  date  which  letter  was  sent  to  us 
on  advice  of  the  Prosecuting  Attorney  of  your  County,  whe:ein  you 
desire  a ruling  on  the  subject  as  related  to  the  Board  of  -education 
of  Louisiana,  Missouri. 


■1*  If  the  Board  meets  within  4 days  after  election 
and  appoints  temporary  chairman  but  does  not  complete 
its  organization  within  the  4 days,  does  it  have  a 
right  to  go  ahead  and  elect  a President  at  a later 
meeting  after  the  4 day  period  has  expired? 

£.  If  the  man,  who  was  President  of  the  Board  of 
iiducation  prior  to  the  election  for  new  school  direct 
ors,  refuses  to  call  a meeting  for  the  purpose  of 
completing  the  organization  of  the  Board  by  elect- 
ing the  new  officers,  can  the  Vice-President  of  the 
Board  call  said  meeting? 

S.  If  the  person  who  is  presiding  at  the  meeting 
refuses  to  put  the  motion  for  election  of  the  new 
officers,  can  a majority  of  the  other  members  pro- 
ceed to  election  of  the  new  officers  In  spite  of  his 
refusal?" 


ftlll  say  in  answer  to  question  Ho.  1,  that  the  statute  (Hew  dectioo 
9S£3,  op.  S3S*  Session  Acts  1331)  says: 

"Within  four  days  after  the  annual  meeting,  the 
board  shall  meet,  the  newly  elected  members  be 
qualified  and  the  board  organized  by  the  election 
£l  £ atg  Bitot  vice-president,  and  the  board 
shall,  on  or  before  the  fifteenth  day  of  July 
each  year,  elect  a secretary  and  a treasurer,  who 
shall  enter  upon  their  respective  duties  on  the 
fifteenth  day  of  Julyj  said  secretary  and  treasurer 
may  be  or  may  not  be  members  of  the  board.  * * * 

£ BElQrltY  OL  thi-  boai-ii  shall  canstltu  f.c  a cnoium 
far  iiisi  transaction  q£  business.  * * * ’A hen  there 


Hoc.  Paul  Stark 


e 


Hay  6th,  193:: 


Is  an  equal  division  of  tha 
question,  the  county  guonr 
IF  hl?0iblLC  iiYTE^Kii  M 


ua^n  muz 

BBhS  07  10001^  ^IllL 
CAST  THE  DLHIDIHG  VO  IE  UPoS  SUCH  i«U£SlIGtt,  AHD  FOh 
THE  DEIEhMIHAXIOH  OF  SUCH  («UroTIGB  SHALL  BE  COHSIDEh- 
ED  A MEMBER  OF  SUCH  BOaBD.  Ihe  president  and  secre- 
tary, except  as  herein  specified,  shall  porform  the 
same  duties  and  be  subject  to  the  sane  liabilities  as 
the  presidents  and  clerks  of  the  school  boards  of 
other  districts." 


It  is  our  opinion  that  the  fact  that  the  Board  did  not  meet  within 
the  four  days  and  PEEMAiii'IilLX  OEGaNILE  by  electing  a president  and 
vice-president,  is  merely  a failure  to  comply  with  the  new  Lection 
9329  (pp.  333-334,  Session  Acts  1931)  of  the  Statute. 


They  could  meet  and  organise  AFTrjihAisfiS  <JULX  AL  t.LLL  Ai>  BEFORE  Xhv  ,-JiD 
OF  FIRST  FOUR  DAIS  as  there  is  no  penalty  for  falling  to  meet  apd 
7^p;An~{  w!  f.hl  n the  four  da:  j-i  THE  Le.3  IH  THIS  PArJ  IcU^AR  IS  IL.-itf.LX 
D I ~ECIGnI , SOT  kAiiiLAlUhf . State  ex  rel.  Bird,  £95  Mo.  344,  l.c.  351-752. 


It  will  be  observed  that  three  members  can  call  in  the  County  Superin- 
tendent of  Schools  to  decide  matters  (in  case  three  of  the  mem be i s re- 
quest him)  which  law  was  enacted  in  Session  Acts  of  1931,  pp.  333-374, 
so  that  (in  case  of  a tie)  he  Is  for  all  prat  leal  purposes,  a memb  r 
of  such  Board. 


Answering  your  second  question  if  the  former  president  of  the  Board 
of  Education  or  the  ten jo r ary  chairman  who  was  elected  within  the  four 
days,  refused  to  call  a meeting  of  the  Board  for  the  purposes  of  complet- 
ing the  organisation  of  the  Board  by  electing  the  new  officers,  it  is 
our  opinion  that  the  vice-president  of  the  Board,  if  he  is  an  old  member 
or  held  over,  can  call  a meeting  of  the  Board,  ifchen  assembled,  they  can 
elect  the  officers  as  provided  in  the  Section  above  referred  to. 

Third*  If  the  person  who  is  presiding  at  the  meeting  refuses  to  put  a 
motion  for  election  of  new  officers,  it  is  our  opinion  that  the  other 
members  of  the  Board,  if  they  constitute  a majority  of  the  Board  may 
proceed  to  elect  the  president,  vice-president  and  other  officers  such 
as  secretary  and  treasurer. 


Xours  very  truly. 


GEG*  B. 

Assistant  Attorney  General 


AF.  rOVLDl 


uy  ikgMitKar" 

Attorney  Gene  al 


wop/vpthhi  Ho  d overseer  may  not  appoint  sons  to  employment— 

County  Oourt  or  wne  or  removable  by  quo  warranto. 


K 


Uay  att. 


V 


FI  LED 

J j 


H n,  /alter  tf.  till  ell 
Proneou t ing  At  .orney 
: arlon  bounty 
H ;uilb*<l,  fllg  ouri 


'©••r  uirl 

e wish  to  aoi:nowled&e  your  cotter  of  April  2i>th,  1'.'33, 
Or.loh  Is  aa  follows) 

"uover.il  j*y a ego  a petition  (the  oo  y of  b icit 
is  hereto  attained)  was  f 11.  d ith  tnt  ol  rJc  of 
the  County  Court  of  t i ; county.  At  meet in 
of  said  Court,  I w.  s-  lustr.joted  to  seou  e from 
your  office  m opinion  on  me.  Tue  questions 
beta*/  pertinent  nrei 

X.  m—tng  the  f ota  as  swllouel  In  tikis 
petition  to  be  t ue,  has  Ulolu'jrd  Fry,  road 
overseer  of  JiBtriot  o.o  in  Marion  County, 
forfeited  Is  -ight  to  hold  of  Ice  for 
violating  th«j  Ant  1—1  potintn  provision  of 
t .e  cun  tl  butlou  of  the  >fiate  of  *li«  uuri, 
the  pertinent  part  of  the  Constitution  using 
lection  13  of  rtlole  14  nd  p ^e  17. 

A.,  If  your  a»i'T  to  quo  <tiou  one  Is  in 
t.ie  %fflr».utlve  ml  the  question  of  the 
otu  il  cuiamiad on  of  these  deeds  Is  brought 
in  issue,  what  la  tne  pro  >er  rooo  Miure  to 
fol-o*  In  removing  Fry  fro-  of  floe. 

3.  Has  tuu  ilounty  Court,  th>  uody  wiring 
the  appointment,  the  right  to  deter  Ine  the 
1 nics  of  the  f oes  involved. 

4»  Assuming  th  t dloh  ird  Fry  did  not  dir- 
ectly appoint  is  sons  bat  th  t si  ous 
7 ©re  ..pp  In  tod  either  hy  tns  County  u’ourt 
or  tne  County  tiigh-way  Jutgineer,  would  tnls 
■e  a violation  of  the  Antl-Nepotlem  provision 
f t/ie  con  titutlon. 


The  Court  1 l nxioua  to  h vti  t le  o in  ion  aj>i  I w uld 


on.  ■*  alter  u.  till  well 
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&ppreol*te  receiving  your  uau  d prompt 
attention." 

You  ask  four  di  tluct  u*;  at  lana.  flie  lr  t uno  being  *•••.  nod 
solely  upon  thi-  facts  anovn  ru  a ooay  of  a petition,  enclosed 
with  your  letter,  filed  before  the  c-uuty  court  of  your  county. 

Tue  oo  y of  petition  plainly  states  th  t the  road  overseer  did 
name  and  appoint  two  eons  to  tender  o rvloo  t u hie  district, 
walle  he  the  road  overseer  was  ict  ng  In  tb  t capacity. 

It  la  our  o Inlon,  r .a»  n-  h relnofter  dl  ou  fined,  that  if  the 
foots  are  true  as  at  ted  In  toe  petition,  then  the  road  overoe-  r 
hart  forfeited  nia  right  to  hold  office  for  violating  the  oonstl- 
tutl  -a.d  provision  . cot  Ion  13  of  Article  14,  termed  Nepotism 
provision. 

ioetlun  13  of  Article  14  of  the  Constitution  of  UIshoutI  la 
as  follows: 


"Any  public  officer  or  employe  of  t ala  at  te 
or  of  any  political  subdivision  thereof  who 
snail,  b virtue  of  said  office  or  employment, 
n v«  the  right  to  na^e  or  a point  ny  person 
to  render  ervlae  to  the  .it ate  or  to  any  political 
subdivision  thereof,  and  who  sluall  rvamo  or 
appoint  to  such  service  any  relative  within  the 
fourth  degree,  either  h>  consanguinity  or  fflulty, 
ah  11  tn  reby  forfeit  Is  or  her  office  or 
went. * 

From  the  plain  language  of  the  above  action  It  w*ll  b set n 
that  necessary  f ctw  nuat  exist  bo  for  a person  c uld  be  guilty 
of  violation  thereof. 

The  question  arises  \-  t tu  r or  noli  a road  overseer  la 
a public  officer  or  employee,  and  If  he  ra.y  jjo«  or  appoint  ny  pi  rr>on 
to  render  service  to*  the  tate  or  to  Jiy  •olltloal  subdlvlal  n t*  • reof , 
oy  virtue  of  X a office  or  e»  roloyraunt. 

ueetion  7870  n.  8.  Mo.  193£r,  provides  for  the  aopo  tuent 
of  road  overseers.  And  see t ion  7873  H.  i.  >*o*  1^39,  provides  for 
a bond  to  >e  exeou  ed  by  si  on  overseern.  ut  nor  stations  of  Chapter 
42,  Article  3,  ».  - 1*o.  1938*  define  the  utlen  of  /Veree  re. 

In  reading  the  st  tutory  provisions  relating  to  road  overseers, 
t o o.i.y  couoIueIou  logically  deductible  Is  th  t a road  overseer 
ia  a public  officer  or  e:  pxoyee  of  <olltlo:*l  dub  1 vision  of  the 
Btnte  and  that  such  officer  or  employee  by  virtue  of  = le  employ* 
neat  .punt  perform  certain  duties  relative  to  th*  roads  In  i is 
district.  It  ku  t noea  warily  follow,  althougn,  not  pacifically 
provided  for,  th  t he  w*  uld  have  th:.  right  to  hire  or  appoint 


Hon.  Walter  tf.  Stillwell. 
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jerwiia  to  assist  hlo  in  pur  fo.i  ing  tow  duties  1 jo  sod  by  said  article 

and  chapter  supra. 

In  the  case  of  utate  ex  In/.  Xoruaa,  toi.  Atty. , v.  Sills, 

Giro  ‘It  Clerk.  iMatum  v.  Hall,  Clerk  of  Couaty  ■ 'ourt  of  ;tone  County, 
tt  d.  (and)  3>i3,  tho  dup.  <Jt.  of  No.  In  Beae,  hold  th  t lection 
13,  article  14  of  tho  Constitution  w-m  s«lf-er  outing.  T a Court 
In  Its  o inion  at  pp*/.«  3C1G  said  the  follow~g: 

"The  general  rule  Is  thus  at  ted  in  13  0.  J. 
p.  72.  I 


* Constitutional  provisions  axe  self- 
executing  when  there  le  a manifest  In 

l nation  th  t taey  should  go  int>?  in.  Cwl-  t ; 
effect,  .tad  nt>  mo  ill;  or.,  logisl  tion  le 
nec  aiary  to  tho  enjoynent  of  a right 
given,  or  the  enforcement  of  a duty 
1.  ;uoae  l.  * 

And  Airthor,  pegs  73*  i 

* A constitutional  provision  designed 
to  remove  an  existing  nlsChlef  should 
never  be  construed  as  dependent  for 
it’  efflcianoy  an d oper  tlon  on  th# 
legislative  ' 111.  * 

And  further  from  its  o 1 don  t p go  30(>j 

*The  aeih  ite  in  t j#  Am  tit  tlon  il  Convention 
which  put  forward  section  13  as  an  mssnd;  wnt 
to  the  Constitution  shows  th  t It  **  a liueu.ted 
to  be  self-enforcing.  It  was  asauraed  th  t no 
legislative  act  would  be  neoea  ary  to  put  It 
into  effect.  One  reneon  why  it  is  ee .f— execu- 
ting Is  beoBUou  soioe  of  th  v ry  state  officials 
affected  by  it  should  not  be  detjunded  uoon  to 
put  It  Into  force.  It  * e i .tended,  as  noted 
frora  Corpus  Juris  bove,  to  ;>ut  It  ‘beyond  the 
hjw  .'T  of  the  legisl  ature  tv.  manner  such  pie- 
visions  nugatory  by  refusing  to  p>ss  laws  to 
oarry  them  Into  < ffeet. * Th  t was  o - ear  in  the 
debate#.  * 

And  further: 

’*  action  13  pronounoee  a forfeiture  upon  the 
aouimisslon  of  the  ct  aonue/moa.  If  anyt  lng 
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’ore  la  required,  motion  3,  article  B,  of 
the  Constitution,  Invests  the  Supreme  Court 
wltn  power  to  lssu'  rite  of  hnbeas  oor  ms, 
mend  anus,  quo  warranto,  eto.  T ere  a t .otiiod 
Is  provided  In  tuo  Constitution  for  removal 
of  an  officer  woo  tana  forfeited  Ms  offlo 
under  emotion  13,  nd  action  7 could  not 
apply  on  any  theory. - 

The  Court  In  t*  la  case  also  held  th*  t the  prosecuting  attorney 
h a minority  to  Institute  quo  wax ran to  proceedings  In  the  Supreme 
Court  the  caaa  aa  the  Attorney  Gen  r 1. 

jectioa  7 070  H,  a.  Mo*  lfc-39,  non.;  oth.r  twines,  provides  that 
tne  ro--.il  overe  er  shall  he  appointed  by  the  county  court  at  the 
February  ter*  of  said  court,  rut  th  t his  cotiipen  nation  la  to  he  find 
by  the  county  court  annually  in  the  taontn  of  Hnroh  by  order  of 
x ooru.  There  la  nothing  th  t provides  the  length  of  terr,i  that 
he  shall  nerve. 

Tne  general  rulb  of  law  aa  dool  red  In  4tt  Oorpu i Juris,  p.  9B4, 
with  respect  to  an  lnd<  finite  tenure  Is  aesfoliowsi 

"l.tere  the  ter^ , of  office  Is  net  fixed  by 
law,  the  offlo  r la  reg  rded  ns  holding  at 
the  will  of  th*  appointi  ng  powwr,  even  though 
the  appointing  pow^r  at  eraptn  to  fix  a definite 
term,  »nd  an  officer  reiwvnble  ft  the  pleasure 
of  tn-i  appointing  pow  r has,  in  the  strict 
uea.  inf;  of  thu  word,  no  •term*  of  offloo.*  * * * 

vie  thurefo  e hold  to  thu  conclusion  th  t the  c.  unty  court  has 
tne  right  to  appoint,  and  such  appointee  holds  at  the  pleasure  of 
the  ppuintlnK  power,  unless  ot  erwlse  oontr.  voted,  and  with  the  right 
to  Ire  goes  the  right  to  reteove. 

If,  therefore,  a road  overseer  to,  a clearly  forfeited  I ts  right 
to  /old  office,  tuen  the  county  oourt  by  virtue  of  Its  right  of 
ppol  tnent,  (no  definite  ter  a fixed  for  the  office  for  buo).  overseer) 
•oulu  have  the  po*  r to  det  ermine  the  f ots  anil  reiuo  e said  over- 
seer. However,  let  us  as  sum  th  t the  road  overaeer  would  not 
am render  Is  of floe  after  being  requested  or  told  by  the  ounty  oourt 
th  t his  nervicea  were  at  a end  b onuee  of  violating  the  nepotism 
provision,  then  what  stepa  re  necessary  to  ou£t  lira?  In  such  a 
cnae  quo  warranto  prooee-  Inge  should  be  Instituted  to  resove  him. 


ion  waiter  u.  .Stillwell 


May  6,  1933 


-5- 


You  h vo  authority  under  t h.  atutute  to  institute  euoh  i otlon* 

yron  gUo  ebov«  and  foregoing  we  are  of  the  opinion  th  t your 
first  unotlon  a»,.;Uid  O.  n.iaocjed  in  the  affim  tive.  Xn  answer  to 
your  siic^nu  nd  t,.lrd  ueatlous,  we  ■■ro  of  the  opinion  th-  t the 
oounty  court  has  the  right  to  remove  wuoh  road  over  ear  for  cause, 
and  if  the  overseer  do  o nut  ult  his  eiaployiaent,  then  * no  warranto 
proceedings  le  the  proper  prooedure  for  rewpval, 

\e  to  your  fourth  questions  If  3uoh  overseer  directly  appoints 
his  sons  then,  of  course,  he  viol  ates  the  constitutional  provision 
as  net  out  supra*  In  converse  of  t is  woul-'  he  true  if  he  did 
not  a point  his  sons,  itowovr,  the  f ota  ur  oundlng  the  efciployment 
of  his  sons  should  he  closely  scrutinized  for  if  soh  overseer  by 
collusion,  aebeen  or  plan  had  hie  sene  appointed  by  others  solely  to 
evade  the  constitutional  provision,  then  tie  Is  not  acting  in  good 
faith  sad  the  acts  of  the  county  court  or  highway  Mi ,lneer  would 
be  in  reality  ids  act* 


Tours  v*  ry  truly. 


jAxza  Um  Honrdo^iTXb, 

Assistant  Attorney  General* 


uV  . ) 

Utorney  u«aer?a. 
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ELEEMOSYNARY  INSTITUTIONS:  Counties  liable  for  clothing  of  charity 
\ ■ patients  in  Missouri  State  School. 


July  18th, 1933 


Hon.  Valter  G.  Still- ell 
Prosecuting  Attorney, 
Marion  County, 

Palmyra,  Missouri. 


■e  received  your  request  of  June  22nd,  1933  requesting  an  opinion 
as  to  whether  or  not  your  County  is  liable  for  clothing  furnished 
to  patients  in  the  State  School  at  Marshall,  which  patients  were 
sent  there  from  Marion  County,  and  whose  other  expenses  are  being 
paid  by  your  County. 

Patients  in  any  State  Eleemosynary  Institutlonsare  residents  of  the 
County  from  which  they  are  sent,  and  continue  to  be  such  residents 
as  long  as  they  are  kept  in  that  institution.  In  this  connection 
we  call  your  attention  to  the  provision  of  Section  12950  u . S.  1929 
which  reads  as  follows: 


Poor  pe; sons  shall  be  relieved,  maintained  and 
supported  by  the  county  of  which  they  a e inhab- 
itants." 


Sick  persons,  either  of  body  or  mind,  come  within  this  class  of 
poor  persons  "when  the  e are  no  other  persons  required  by  law  and 
able  to  maintain  them".  Section  12951.  The  burden  of  caring  for 
these  poor  people  is  placed  directly  upon  the  County  under  the  pro 
visions  of  Section  12953,  which  reads  in  part  as  follows: 

•The  county  court  of  each  county  * * * shall  from 
time  to  time,  and  as  often  and  for  as  long  a time 
as  may  be  necessary,  provide,  at  the  expense  of 
the  county,  for  the  relief,  maintenance  and  support 
of  such  persons." 


fee  find  no  statutory  authority  and  no  court  decision  fhich  gives  a 
county  the  right  to  escape  its  duty  to  poor  pe. sons,  who  are  also 
feeble-minded,  by  sending  them  to  the  Missouri  State  School  at 
Marshall.  The  monthly  charge  made  u?on  a county  under  Section  8696 
does  not  cover  the  expense  of  clothing  and  maintenance  of  said 
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persons  in  that  institution.  The  rule  as  to  admission  of  patients 
is  set  out  in  Section  8696  as  follows: 

**  * * Feeble-minded  and  epileptics  shall  be  received 
into  the  school  only  upon  the  written  request  of  the 
persons  desiring  to  send  them,  stating  the  age,  place 
of  natifity,  if  known,  Christian  and  surname,  * * * 
the  county  in  which  such  persons  respectively  reside, 
and  the  ability  of  the  respective  parents  or  guardians 
or  others  to  provide  for. their  support  intfiole  or  in 
part,"*  * * and  such  county  court  must  also  certify, 
in  each  case,  that  such  pahient  is  an  eligible  and 
proper  candidate  for  admission  to  the  school,  State 
patients,  whether  of  age  or  under  age,  may  also  be  re- 
ceived into  the  school  upon  the  official  application 
of  any  judge  of  a court  of  record." 

Under  the  above  statute,  a person  is  eligible  for  admission  to  the 
Missouri  State  School  when  first,  he  is  a poor  person  within  the  above 
statutory  definition,  and  second, that  he  is  feebleminded.  Prior  to 
the  admission  of  such  persons  in  the  Missouri  State  School,  the  county 
in  which  they  reside  are  liable  for  their  support  because  they  be- 
long to  the  class  of  poor  persons  as  above  set  out  in  the  statute. 

If  the  county  desires  that  they  be  kept  And  treated  in  the  Missouri 
State  School,  then  the  county  is  still  liable  for  their  support  and 
maintenance,  together  with  an  additional  fee  of  $5.00  per  month  to 
be  paid  to  the  Missouri  State  School. 

It  is  therefore  the  opinion  of  this  Office  that  the  county  court 
stands  upon  the,  same  basis  as  relatives  or  guardians  of  a feeble- 
minded person,  insofar  as  being  liable  for  their  support  and  cloth- 
ing while  in  the  Missouri  State  School.  Ihe  county  court  Is  ob- 
ligated to  furnish  the  neoessary  clothing  for  such  persons  whether 
they  are  in  or  out  of  the  Missouri  State  School. 


Respectfully  submitted. 


FRaMKLIH  E.  REAGAM, 
Assistant  Attorney-General 


APPROVED: 


ROY  McKITTRICK 
Attorney-General 
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ELECTIONS:  Registration  and  special  election  under 
, . the  Week's  Bill. 


July  28,  1933. 


Hon.  Walter  G.  Stillwell, 
Prosecuting  Attorney, 
Marlon  County, 

Hannibal,  Missouri . 


Dear  Mr,  Stillwell: 


Tour  letter  of  July  18,  1933,  addressed  to  this  off lee 
in  which  you  request  an  Immediate  opinion  on  the  following  ques- 
tions, has  been  assigned  to  me  for  answer: 

"The  County  Court  has  requested  my  opinion 
on  the  following  questions: 

1.  Under  the  registration  lav  pas sad  at 
the  last  Legislature,  making  it  permanent 
at  Hannibal,  will  not  the  registration 
matter  be  handled  by  the  new  Board  set  up 
under  this  law? 

2.  What,  if  any,  order  will  the  county 
court  make  with  reference  to  registration 
at  Hannibal? 

3*  Will  not  this  election  come  under  the 
registration  law  as  doss  the  Primary,  Gen- 
eral or  other  special  election? 

4.  Will  the  County  Court  be  required  to 
seleot  the  usual  number  of  judges  or  oan 
they  select  a smaller  number  for  each 
preelnet? 

3.  Can  the  Court  reduce  the  number  of  p re- 
dacts used  at  the  last  general  election? 

6.  Will  the  new  absentee  ballot  lav  (passed 
by  the  last  Legislature)  be  applicable  to 
this  repeal  election? 


7.  Humber  of  times  In  how  many  newspapers 
must  the  election  notice  be  published? 
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8.  How  long  does  a newspaper  have  to  be 

In  operation  or  business  to  be  eligible  to 
publish  an  election  notice? 

I am  unable  to  comply  with  their  request 
because  I do  not  have  at  my  disposal  a eopy 
of  the  Week's  Bill  or  other  recent  legisla- 
tion pertinent  to  these  questions,  for  your 
information  1 will  state  that  the  population 
of  Hannibal  proper  at  the  time  of  the  last 
decent al  census  was  approximately  23,000  and 
comes  within  the  provisions  of  the  new  leg- 
islation for  permanent  registration.  As  you 
know,  it  Is  necessary  that  these  questions  be 
answered  Immediately  and  1 would  sincerely 
appreciate  it  if  this  request  would  mast  with 
your  usual  prompt  attention.  If  for  any  rea- 
son you  find  It  Impossible  to  prepare  this 
opinion  prior  to  the  time  necessary  for  us  to 
publish  notices  in  newspapers,  I should  like 
to  know  that  fact  Immediately. " 

In  answer  to  the  first  question:  "Under  the  registration  law 
passed  at  the  last  Legislature  making  it  permanent  at  Hannibal, 
will  not  the  registration  matter  be  handled  by  the  new  Board  set 
up  under  this  law?",  please  he  advised  that  according  to  Sec.  30, 
p.  149,  Laws  of  Missouri,  1933,  pertaining  to  registration  In 
eltlas  from  10,000  to  30,000  in  which  class  Hannibal  is  classified, 
the  present  Board  will  handle  the  registration  until  1934,  said 
section  being  as  follows: 


"in  all  cities  and  towns  now  having  a board 
of  registration,  in  whi ch  the  registration  of 
voters  has  been  had  in  accordance  to  law,  the 


board  of  registrars  duly  elected  at  the  elec- 
tion of  November,  1932,  shall  constitute  the 
board  of  registrars  for  said  city  under  the 

s article  as  rewritten  until 

e general  election  19^4," 


In  answer  to  question  #2,  the  only  orders  necessary  will  be 
found  In  Sec.  20,  p.  24?,  Session  Acts  of  1933,  which  is  as  follows t 


"All  costs  of  registration  books  and  other 
equipment  needed  by  the  board  of  registration 
shall  be  furnished  by  the  county  and  it  is 
hereby  provided  that  the  judges  of  the  county 
court  stall  order  the  county  clerk  or  other 
purchasing  agent  to  furnish  any  necessary 
equipment  to  the  said  board  or  its  clerk  for 
the  purpose  of  carrying  out  the  provisions  of 
this  article." 
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Any  orders  which  might  he  necessary  under  the  general  election 
laws  as  the  next  section  being  Sec.  21,  p.  247,  Laws  of  Missouri, 
1933,  wherein  we  are  referred  to  the  ehapter  on  elections,  said 
seotion  being  as  follows: 

"'All  elections  in  such  el  ties  shall  be 
conducted  in  all  respeots  as  provided  in 
this  artlole  and  subject  to  all  the  pro- 
visions of  Chapter  61,  Revised  Statutes 
of  the  State  of  Missouri,  1929,  entitled 
'Elections*,  so  far  as  the  same  do  not 
conflict  with  this  article.'" 

As  to  question  #3  wherein  you  ask  "will  not  this  election 
come  under  the  registration  laws  as  does  the  primary,  general,  or 
other  special  election".  In  the  strict  sense  of  the  word  the  coming 
election  Is  not  a special  election  or  an  election.  While  It  will  be 
noted  in  the  Week's  Bill  that  the  Governor  will  call  a special 
election,  "***sueh  delegates  shall  be  elected  at  a special  election 
to  be  called  on  the  date  fixed  by  the  Governor  and  his  Official 
Proclamation  calling  said  election.  ***"  in  other  words,  the  people 
will  not  be  voting  directly  on  the  repeal  of  the  Eighteenth  Amend- 
ment, hut  will  vote  for  delegatee  who  will  convene  in  convention  at 
a later  date.  Under  the  Constitution,  Art.  T,  there  are  two  methods 
of  ratifying  an  amendment — by  the  legislatures  of  3/4  of  the  states 
or  by  conventions  in  3/4  of  the  states.  In  the  present  instance 
the  amendment  is  being  ratified  by  the  conventions  of  the  several 
states. 


In  the  case  of  Hawke  v.  Smith,  Secretary  of  State  of  Ohio, 
253  U.S. , l.o . 226-227,  HT.  Justice  Day  speaks  as  follows: 

"This  article  makes  provision  for  the 
proposal  of  amendments  either  by  two- thirds 
of  both  houses  of  Congress,  of  on  application 
of  the  legislatures  of  two- thirds  of  the  states; 
thus  securing  deliberation  and  consideration 
before  any  change  can  be  proposed.  The  proposed 
change  can  only  become  effective  by  the  rati- 
fication of  the  legislatures  of  three-fourths 
of  the  States,  or  by  conventions  is  a like  num- 
ber of  States.  The  method  of  ratification  is 
left  to  the  choice  of  Congress.  Both  methods 
of  ratification,  by  legislatures  or  conventions, 
call  for  action  by  deliberative  assemblages 
representative  of  the  people,  which  it  was 
assumed  would  voice  the  will  of  the  people. 

The  Fifth  Article  is  a grant  of  authority  by 
the  people  to  Congress.  The  determination  of 
the  method  of  ratification  is  the  exercise  of 
a national  power  epeelfleally  granted  by  the 
Constitution;  that  power  la  conferred  upon 
Congress,  and  is  limited  to  two  methods,  by 


Hon.  Valter  a.  Stillwell 


July  28,  1938 


action  of  the  legislature*  of  three- fourths 
of  the  States,  or  conventions  in  a like 
number  of  States.  Dodge  v.  Woolaey,  18  How. 

331,  348.  The  framers  of  the  Constitution 
might  have  adopted  a different  method. 
Ratification  might  have  been  left  to  a vote 
of  the  people,  or  to  some  authority  of  gov- 
ernment other  than  that  seleoted.  The 
language  of  the  article  is  plain,  and  admits 
of  no  doubt  in  its  interpretation.  It  is 
not  the  function  of  courts  or  legislativ* 
bodies,  national  or  state,  to  alter  the 
method  which  the  conetltution  has  fixed." 

And  again  on  pp.  £28-229  Hr.  Justice  Day  utters  the  following: 

"'There  can  be  no  question  that  the  framers 
of  the  Constitution  clearly  understood  and 
carefully  used  the  terms  in  which  that  instru- 
ment referred  to  the  action  of  the  legislatures 
of  the  States.  When  the;  intended  that  direct 
action  by  the  people  should  be  had  they  ware  no 
less  accurate  in  the  uc*  of  apt  phraseology  to 
carry  out  such  purpose.  The  members  of  the 
House  of  Hepresentatives  were  required  to  be 
chosen  by  the  people  of  the  several  states. 
Article  1,  Sec.  2. 

The  constitution  of  Ohio  in  its  present  form, 
although  making  provision  for  a referendum,  vests 
the  legislative  power  primarily  in  a General 
Assembly  consisting  of  a Senate  and  House  of 
Hepresentatives.  Article  II,  Sec.  1,  provides: 

•The  legislative  power  of  the  state  shall  be 
vested  in  a general  assembly  consisting  of  a 
senate  and  house  of  representatives,  but  the 
people  shall  reserve  to  themselves  the  power  to 
propose  to  the  general  assembly  laws  and  amend- 
ments to  the  constitution,  and  to  adopt  or 
reject  the  same  at  the  polls  on  a referendum 
vote  as  hereinafter  provided.* 

The  argument  to  support  the  power  of  the  State 
to  require  the  approval  by  the  people  of  the 
State  of  the  ratification  of  amendments  to  the 
Federal  Const! tut ion  through  the  medium  of  a 
referendum  rests  upon  the  proposition  that  the 
Federal  Constitution  requires  ratification  by 
the  legislative  action  of  the  States  through 
the  medium  provided  at  the  time  of  the  proposed 
approval  of  an  amendment.  This  argument  is 
fallacious  in  this — ratification  by  a state  of 
a constitutional  amendment  is  not  an  act  of 
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leg! elation  within  the  proper  sense  of  the 
word.  It  is  but  the  expression  of  the 
assent  of  the  state  to  a proposed  amendment . *n 

In  a recent  case  of  State  ex  rel  Thomas  3.  Donnelly  t. 

George  S,  Meyers,  Secretary  of  State,  the  same  being  a decision  ren- 
dered by  the  Ohio  Supreme  Court,  being  number  24269,  decided  July 
12,  1933,  and  as  yet  unprinted,  the  court  said: 

"In  our  opinion  action  in  calling  of  such  a 
convention  is  but  a step  necessary  and  in- 
cidental to  the  final  action  of  the  convention 
in  registering  the  voice  of  the  state  upon 
the  amendment  proposed  by  the  Congress.  The 
action  of  the  legislature  in  performing  this 
function  rests  upon  the  authority  of  Article 
V of  the  Constitution  of  the  United  States. 

It  is  a Federal  function,  which  in  the  absence 
of  action  by  the  Congress,  the  state  legisla- 
ture is  authorized  to  perform.  (Laser  v. 

Garnett,  258  U.S.  137;  Smiley  v*  Holme,  285 
U.S.  335).  The  mode  of  assembling  the  con- 
vention set  up  in  Amended  Senate  Bill  No.  204 
provides  for  a vote  by  all  the  electors  of 
the  state  upon  the  selection  of  all  the  delegates . 

The  views  of  the  candidates for  election  as 
delegates  to  the  convection  will  be  known  in 
advance,  so  that  the  final  aetlon  of  the  con- 
vention should  be  truly  representative  of  the 
will  of  the  people  upon  the  one  special  question 
involved.  The  Intent  of  Article  V of  the  Con- 
stitution of  the  United  States  will  therefore 
be  effectuated  by  this  action  of  the  state 
legislature." 

In  view  of  the  foregoing  authorities,  we  have  come  to  the 
conclusion  that  the  permanent  registration  law  passed  by  the  recent 
legislature  is  not  applicable  in  this  election  of  delegates.  However, 
Sec.  2,  p.  234,  Laws  of  Missouri  1933  is  in  pert  as  follows: 

"In  all  other  respects,  such  special  election 
In  each  preeinet  in  this  state  shall  be  con- 
ducted under  the  provisions  of  the  election 
laws  of  this  state,  insofar  as  such  laws  will 
apply  and  the  judges  and  clerks  of  each  such 
election  shall  be  paid  in  the  manner  provided 
by  law.  ***" 

The  Weeks  Bill  does  not  provide  for  qualifications  of  the 
voters,  but  It  1$  reasonable  to  assume  that  there  should  be  some 
orderly  procedure  in  this  election.  From  the  foregoing  section  just 
quoted,  we  are  of  the  opinion  that  a person  voting  should  be  a 
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registered  voter  and  should  vote  where  registered,  for  the  reason 
that  said  section  just  quoted  states  "shall  be  conducted  under  the 
provisions  of  the  eleotion  laws  of  this  state  Insofar  as  such  laws 
will  apply".  As  to  the  words  "shall  be  eondueted",  in  the  ease  of 
State  v.  Adairs,  Alabama  Reports,  2 Stewart  231,  l.e.  242,  the  court 
in  its  opinion  discussed  the  word  "conducted"  as  follows: 

"'Does  this  provision,  for  deciding  in 
the  event  of  a tie,  form  a part  of  the 
* manner  of  conducting  the  election?*  If 
it  does,  then  the  relator  was  duly  elected; 
if  it  does  not,  he  was  not.  There  Is 
certainly  a great  distinction  between  the 
manner  of  conducting  an  election,  and  the 
election  itself.  By  *the  manner  of  conducting 
the  election*  I understand  the  formal  part 
of  the  election,  vis:  the  mode  of  voting, 
the  mode  of  receiving  and  registering  the 
votes,  of  computing  them,  etc.  The  word 
*manner*  has  never  been  considered  as  in- 
cluding substance,  but  form  only,  and  the 
word  'conducting*  certainly  cannot  be 
synonymous  with  'effecting*.  Row  the  giving 
a casting  vote  is  clearly  not  a part  of  the 
'manner  of  conducting',  but  It  is  effecting 
the  election.  The  qualifications  of  the 
electors  Is  substance,  the  manner  of  deter- 
mining upon  those  qualifications  is  form. 

Under  the  provision  which  we  are  considering, 
it  devolved  upon  the  managers  to  determine 
whether  the  voters  possessed  the  necessary 
qualif ications  to  vote;  but  the  law  must 
definitely  prescribe  those  qualifications.***" 

And  likewise,  in  the  ease  of  Blake  v.  Talker,  23  South  Carolina 
Reports  517,  l.c.  525,  the  court  said: 

"It  is  true  thqt  the  act  does  provide  that 
the  election  should  be  conducted  according 
to  the  law  governing  municipal  elections 
in  the  city  of  Spartanburg,  and  it  may  be 
true  that,  according  to  a strict  and  literal 
construction  of  the  word  'conducted*,  It 
would  not  embrace  a declaration  of  the  result; 
but  if  there  is  anything  else  in  the  act 
tending  to  show  that  the  legislature  did  not 
intend  to  use  this  word  in  its  limited  sense, 
then  it  le  the  duty  of  the  court  to  give 
effect  to  such  intention. 

How,  it  seems  to  us  clear  that  the  legisla- 
ture intended  to  apply  ths  same  law  regulating 
the  municipal  election  to  the  eleotion  provided 
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for  in  the  local  option  act,  and  that  this 
aet  must  be  read  as  If  the  provisions  of  the 
fifth  section  of  the  charter  of  the  city  of 
Spartanburg  had  been  Incorporated  into  it. 

So  reading  it,  we  think  it  manifest  that  the 
legislature  did  not  intend  to  use  the  word 
'conducted'  in  its  strict  and  limited  sense, 
but  Intended  it  also  to  embrace  the  decla- 
ration of  the  result.  ***** 

In  view  of  these  authorities,  it  is  the  opinion  of  this 
department  that  the  judges  for  convenience  sake  should  hare  at  their 
command  the  registration  books  in  order  that  they  may  determine  the 
qualified  voters  and  in  the  event  there  Is  e question  of  qualifi- 
cations of  a voter,  the  judges  should  use  their  discretion  and  if 
necessary,  place  the  prospective  voter  under  oath. 

In  answer  to  question  /J4,  you  are  referred  to  See.  3,  p.  234, 
Laws  of  Missouri  1933,  said  section  being  as  follows: 

"For  the  purpose  of  electing  delegates  to 
any  convention  to  vote  upon  the  ratification 
of  any  proposed  amendment  to  the  Constitution 
of  the  United  States,  the  Governor  la  hereby 
authorized  by  proclamation  to  call  a special 
election  and  fix  the  date  of  holding  thereof, 
which  shall  not  be  held  within  ninety  days  of 
the  date  of  any  primary  or  any  general  election 
in  this  state,  For  each  such  special  election 
there  shall  be  anno  Intel'  by  the  county  court 

cTerTs~tl  ~ri~irra^T~5f 
h e proposed  amendment  and  two" judges  and  two 
cl erka  wiio  are  opposed  to  the  proposed  amend- 
ment'.whoT  shall  be  nuallTied  elec  tor  a~wl  thin 
tHeTr  respective  precinct.  In  all  other  respects 
suclT’specia.L  election  Tn  each  precinct  in  this 
state  shall  be  conducted  under  the  provisions 
of  the  election  laws  of  this  state,  insofar  as 
such  laws  will  apply  and  the  judges  and  olerks 
of  eech  such  election  shall  be  paid  In  the 
manner  provided  by  law  for  paying  the  costs 
of  special  elections,  and  shall  perform  the 
duties  required  and  be  subject  to  the  penalties 
imposed  upon  judges  and  clerks  of  elections 
under  the  eleotion  laws  of  this  state." 
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In  answer  to  your  question  #5,  you  are  referred  to  See.  10189, 
R.3.  of  Mo.  1929,  said  section  being  as  follows t 

'The  county  courts  of  the  several  counties 
In  this  state  shall  have  power  to  divide 
any  township  in  their  respective  counties 
into  two  or  more  election  districts,  or 
to  establish  two  or  Wore  election  precincts 
in  any  township,  and  to  alter  such  election 
districts  and  precincts  from  time  to  time 
as  the  convenience  of  the  Inhabitants  may 
require. ” 

In  answer  to  your  question  #6  as  to  whether  or  not  an 
absentee  voter  oan  vote  in  this  election,  we  herewith  quote  the 
new  section,  being  See.  10181,  p.  219,  Laws  of  Missouri  1933: 

"Any  person  being  a duly  qualified  elector 
of  the  State  of  Missouri,  who  expects  In 
the  course  of  his  business  or  duties  to  be 
absent  fro*  the  county  in  which  he  is  a 
qualified  elector  on  the  day  of  holding  any 
special,  general  or  primary  election  at 
which  any  presidential  preference  is  indi- 
cated or  any  candidates  are  chosen  or  elected 
for  any  congressional,  state,  district, 
county,  town,  city,  village,  precinct  or 
judicial  offices  or  at  which  questions  of 
nubile  policy  are  submitted,  may  Vote  "aT“ 
such  election  as  hereinafter  provided. ” 

In  view  of  our  opinion  holding  that  this  is  not  an  election 
in  the  strict  sense  of  the  word,  the  reasons  for  which  have  been 
given  under  question  H 3,  we  naturally  cane  to  the  conclusion  that 
the  absentee  voter  cannot  vote  In  this  election.  The  words 
"questions  of  public  policy”  should  not  apply  In  this  election  for 
the  reasons  as  stated  under  cues t ion  #3]  the  people  arc  not  voting 
directly  on  the  question  of  ths  repeal  of  the  eighteenth  Amendment, 
hut  for  the  delegates  who  will  later  assemble  in  conventions. 

In  answer  to  your  question  #7  dealing  with  the  election 
notice,  you  arc  again  referred  to  the  Week* 3 Bill,  See.  13,  p.  237, 
Lews  of  Missouri  1933,  which  Is  as  follows: 

"Notice  of  the  proposed  amendment  and  the 
time  and  place  of  sleeting  delegates  to  any 
convention  called  under  the  provisions  of 
this  act  to  vote  upon  ths  ratification  thereof, 
shall  bePWbllshed  by  the  authority  and  in  the 
manner  provided  by  law  for  the  publication  of 
notices  of  amendments  to  the  Constitution  of  the 
State  of  Missouri.” 
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Hi  agendas nte  proposed  to  the  sonstltutlon 
of  the  State  of  Missouri  by  the  general  assembly 
shall  be  published  with  the  laws  of  the  session 
at  ahleh  they  are  proposed,  and  also  In  tone 
newspaper.  If  auch  there  be,  la  each  county  in  the 
etete  for  four  consecutive  seeks  next  preceding 
the  general  election  than  next  eaaulng,  and  tee 
or  more  copies  of  oaeh  amendments,  printed  in  Oreat 
Primer  Foster  Type  shall  be  posted  at  eaeh  rating 
pines  for  the  inf oreat Ion  of  raters;  such  eoplee 
ahall  be  furnished  by  the  Secretary  of  State  to 
the  oounty  elcrfcs  of  sash  eounty.  who  ahall  hara 
the  sane  duly  posted  at  eaeh  vot1^  plane  In  his 
eounty  on  the  morning  of  the  election  day  on  whleh 
said  amend  wants  are  to  bo  rated  on.* 

Tour  County  Clark  will,  no  doubt,  reeel ra  additional  informa- 
tion and  Instruetlona  from  the  secretary  of  State  with  regard  to 
the  printing  of  the  not lees. 

Lastly,  mention  #8  relates  to  the  length  of  tine  the  news- 
paper suet  be  la  operation  to  publish  an  elect! on  notice,  see. 
13998,  p.  303,  Laws  of  Missouri  1831  is  ss  follows i 

"All  public  adrart laments  and  orders  of  pub- 
lication required  by  la*  to  be  made,  and  all 
legal  publ lest ions  affaetlng  the  title  to  reel 
estate,  shall  be  published  In  some  dally,  tri- 
weekly, semi -weekly  or  eeekly  newspaper  of  general 
simulation  In  the  eounty  where  loon  ted  and  whleh 
ahall  hara  beam  admitted  to  the  poet  office  ee 
eeeond  class  matter  In  the  elty  of  publloetlcm; 
shall  hara  boen  published  regularly  end  consecu- 
tively for  a period  of  one  mn  ahall  hara  a list 
of  bona  fids  subscribers  voluntarily  engaged  as 
sush  who  hara  paid  or  sgrosd  to  pey  a stated  pries 
for  a subscription  for  a definite  period  of  time. 

Provided,  that  whan  a public  notice  remired  by 
law  to  bo  publlahod  once  a week,  for  a given  number 
of  week a.  Mall  be  published  in  a dully,  tri- 
weekly, semi-weekly  or  weekly  newspaper,  the  notice 
shall  appear  onsa  a weak  os  the  saae  day  of  eaeh 
weak,  and  furthsr  provided,  that  every  affidavit 
to  proof  of  publloatloa  ahall  atata  that  the 
nawepapar  In  whlah  such  notice  was  published  has 
complied  with  the  provisions  of  this  act.  HI 
latse  or  parts  of  laws  In  oonfllot  with  this  section, 
except  sect 1 ns  13997,  19798,  13778,  7631,  7638, 
sad  7838,  Revised  Statutes  of  Missouri , 1989,  are 
bdreby  repealed.'1 
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It  la  the  opinion  of  this  departaent  that  this  section 
should  be  so  construed  as  to  inelude  the  present  election. 


Respectfully  submitted, 


OLLITKB  W.  NOLEN, 
Assistant  Attorney  General. 


APPROVED: 


ROY  HcKITTRICK, 
Attorney  General 


OWN: AH 


jfiK  BILL:  House  Bill  Humber  23  does  not  provide  a punishment 

for  sale  of  beer  outside  of  the  premises  described 
In  the  permit.  A person  having  a permit  under 
Subdivision  C of  Section  1313ye  may  also  have  a permit 
under  Subdivision  D of  Section  13139e, otherwise  one 
person  is  not  entitled  to  two  permits. 

License  can  not  be  transferred  from  town  to  town. 


August  3,  1935 


Honorable  William  Stewart 
Prosecuting  Attorney 
hdina,  Alssouri 


Dear  Hr.  Stewarts 

This  ‘-'apartment  acknowledge  a receipt  of  your 
letter  dated  July  11*  1953*  ae  follows l 

"I  have  a few  questions  I would  like  to 
ask  you  In  reference  to  the  new  leer 

law. 

First*  can  a retail  wait  liquor  dealer 
sell  beer  to  be  taken  away  from  the 
premises?  If  a car  drives  in  front  of 
one's  place  of  business  can  he  serve  the 
occupant  of  the  car  at  that  place  and 
would  that  be  considered  on  the  premises? 

Second,  Can  one  person  have  two  licenses, 
that  Is*  a retail  and  a wholesale  license? 

Third*  Can  one  transfer  license  from  one 
town  to  another  in  the  State?  That  Is* 

John  Doe  has  a license  to  sell  beer  at 
Joe's  Place  in  Murdland*  Jo.  and  wishes 
to  move  to  Edina,  do**  can  he  operate 
under  the  same  license? 

T anking  you  very  much,  I am," 

As  of  July  28*  1953,  this  Department  issued  an 
opinion  to  Dr*  M.  0*  Kaine,  Pood  and  Drug  Supervisor,  Jefferson 
City*  Missouri*  holding! 

1*  That  while  House  dill  Humber  S3*  known  as  the 
Beer  Bill*  contemplates  the  sale  of  beer  on  the  premises  where 
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■old  and  that  ordinarily  the  premises  would  be  within  the  four 
walls  of  the  part  of  the  building  oeeupied  by  the  permittee,  yet 
the  bill  does  not  contain  any  provision  making  It  a violation  of 
the  law  to  sell  beer  In  a glass  or  In  the  open  bottle  to  persons 
seated  in  cars  at  the  curbing  In  front  of  the  building  occupied 
by  the  permittee  who  is  entitled  to  sell  for  consumption. 

2.  A person  having  a permit  under  Subdivision 
C of  Section  13159e  to  sell  for  consumption  on  the  premiss s may 
also  have  a permit  to  sell  In  the  original  package  under  Sub* 
division  D of  Section  13138c,  otherwise  one  person  can  not  have 
two  licenses. 


3.  Licenses  can  not  bo  transferred  from  ton 
to  town.  A license  only  authorizes  the  licensee  to  sell  at  the 
place  described  in  the  pens it. 

**e  are  Inclosing  you  a copy  of  the  above  opinion 

herewith. 


Very  truly  yours , 


OiLbERT  LAMS 

Assistant  Attorney  General, 


APPROVED* 


r6Y  iicKirtffiTbX — 
Attorney  General. 
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STATE  HIGHWAY  COMMIS  luNi  Salaries  of  Chief  Counsel  and  legal 

Assistants* 


t/ 


Au  ust  33*  i&33 


FILED 


Hon.  Lrouis  V.  Stlgall 
Chief  Counsel 
State  Highway  Cep  rt uient 
Jefferson  City*  Missouri 


Dear  Mr.  Stigalli 

Your  letter  of  August  14th  addressed  to  General 
t'oy  it  trick  reoue sting  an  opinion  rel  ting  V the  salaries  of 
yourself  and  legal  as  si  stents  of  the  Stcte  Highway  Department 
been  handed  to  me  for  answer.  For  c nvenlenoe  y ur 
letter  is  quoted  below t 

•By  virtue  of  authority  gr  nted  the 
Highway  Department  by  statute*  X desire 
to  call  upon  you  for  an  o lnion  as  to 
the  interpretation  to  b<*  given  Section 
3- A of  the  Appropriation  Bill,  haws  of 
Mle  ourl  1933,  page  114.  1 do  this  for 

the  reason  tfa  t I do  not  like  to  pass  on 
the  matter  of  ny  own  salary  and  those  of 
my  assist: .nt s. 

First!  Does  the  section  apply  personally 
to  officers  nd  employees  who  w re  here 
In  1933  or  does  It  apply  to  the  of floe 
held  by  such  person? 

1 also  notice  a different  wording  in  the 
first  sentence  from  the  wording  used  In 
the  rest  of  the  sentences*  to- wit  I the 
first  sentence  refers  to  amounts  'paid  to 
s id  employ oca  for  the  same  period  in 
1933* * whereas,  in  the  next  sentence  the 
working  is  'whose  salaries  range* • 

Geoondt  Is  it  correct  In  my  case  to  trice 
20  from  $3*000  if  the  Oomoiselon  shall 

so  desire? 

Third!  Since  y as  istnts  were  11  paid 
different  amounts  during  1932*  c^uld  cue 
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nan  who  can  her®  last  year  receiving 
*370  per  month  he  put  In  place  of 
one  who  wp.s  receiving  $297  per  month  and 
has  gone  away— there  being  no  different 
offices  known  as  first,  second  and 
third  assist  nt,  or  would  the  statute 
apply  to  the  employee  nd  act  to  the 
offlc  T 


Fourth i Did  the  section  apply  to  those 
who  were  not  here  in  1933,  like  Mr.  vhlte, 

Mr.  -ozler,  and  myself! 

I would  Lpprelo'-te  your  opinion  in  th.  se 

matters. ■ 

It  is  the  of  Ini on  of  this  department  that  section  3a, 
entitled  • Salaries  of  employees*,  p.  114,  Laws  of  Mo.  1933,  which 
Is  &s  follows! 


"The  State  Auditor  shall  not  audit,  nor 
shall  the  State  Treasurer  pay  ny  salaries 
by  virtue  of  the  provision?  of  factions 
1 and  3 of  this  Act  to  any  of  the  officials 
or  employees  of  the  State  Highway  Depart i ant 
in  excess  of  75  • of  the  amount  paid  to 
said  employees  for  th<j  e me  period  In  1932, 
when  the  salar'es  authorized  and  paid  during 
suoh  period  to  any  of  such  officers  or 
employees  exceed  the  sun  of  $7600.00  per 
annum;  80?  of  such  salary  to  officers  or 
employee  b whose  salaries  range  from  '6000.00 
to  and  including  '7500.00  per  unua;  8©& 
of  such  salary  to  officers  or  employees 
whose  salaries  r-nge  from  $8000. (X  to  *51  99.00 
per  annwi;  90  of  such  8*1  ry  to  officers 
and  employees  whose  salaries  range  from 
*3500,00  to  ‘3699.00  per  anum;  nd  9&£  of 
such  salary  to  officers  or  employees  whose 
salaries  r age  from  2000.00  to  '3409.00? 

applies  or  refers  and  means  that  the  section  is  to  govern  the  re- 
duction of  salaries  of  alt.  employees  of  the  state  Highway  Dep  rt rent 
und  th  t it  has  no  epp  lent ion  personally  to  thi  employees  of  1932, 
but  rather  to  the  position  tad  duties  of  the  employees.  In  other 
words,  the  t action  contemplates  & reduction  in  the  salaries  of  the 
position  Irrespective  of  the  lnaivldual  who  holds  the  position  nd 
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the  emolument  of  the  position*  Tbs  amount  of  the  re duet Ion 
varying  according  to  the  amount  of  the  salary  paid  to  the  holder 
of  the  position. 

The  title  of  the  section  " alories  of  employ  es,"  w uld 
lnclioate  th  t It  relates  tc  the  varl  us  positions  held  by  the 
employe,  and  not  tc  the  employee  personally  or  lndivl  uslly. 

'.?e  fall etc  sec  ?*ny  conflict  or  are  we  able  to  apply 
any  different  m anlng  to  the  phrase  *paid  to  said  employees  for 
the  ane  period  in  1932,*  found  in  the  fifth  line,  end  the 
phrase  "whose  salaries  r age/  which  pfcrse  is  ueed  throughout 
the  remainder  of  the  g*  etlon.  If  an  employee  was  re  eivinr  more 
than  T7500.00  per  annum  in  1933,  the  salary  of  the  position  so 
held  by  the  employee  regrdl  s?  of  whoa  he  might  be  at  the 
present  time  should  receive*  79 £ of  the  foraer  salary.  And  If 
an  employee  received,  or  "whose  a lary  ranged*  fro  six  to  and 
including  seventy-five  hundred  doll  rs,  he  should  be  receiving 
dOi  of  the  salary  received  by  the  employee  holding  the  same 
position  in  1933,  Irrespective  of  whoa  he  might  be  or  his  salary 
at  the  present  time. 

Neither  the  constitution  nor  the  statutes  in  any  way 
oonteuplate  that  the  salary  ie  peoullrjr  to  the  individual  rather 
than  to  the  position.  There  is  no  law  which  Ives  anyone  the 
right  in  suooeedlng  another  individual  ' here  the  salary  or  the 
remuneration  fro m the  position  has  been  fixed  to  vary  because 
of  the  individual  himself. 


Our  statutes  provide  Individual  cases  of  wh  t the 
procedure  should  be  in  case  of  a vacancy  In  office.  Section 
3332  R.  3.  Mo.  1929,  says I 


"If  any  civil  or  military  officer  h vtng 
any  record,  books  or  papers  appertaining 
to  any  public  office  or  any  o urt  shall 
reBirTi,  or  his  office  be  moated,  h shall 
deliver  to  his  successor  all  such  records, 
books  antp'  per 3.  * 


Tfaropp  on  Public  Officers,  emotion  34..,  p.  345,  e ye: 

■ "As  ve  have  shown  in  & previous  chapter, 

In  this  c.  untry  <n  of  floe  is  not  rsg  rded 
as  property  nor  h s the  officer  tiny  v sted 
right  therein.*  • • •* 
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. e note  by  the  above  authorities  that  the  office  or 
position  is  not  peculiar  to  the  individual  hut  that  rather 
the  individual  Is  to  fit  Into  the  office  or  the  position. 
Therefore,  you  and  the  nembere  of  the  legal  staff  re  to  be 
guided  in  th  mounts  of  your  salaries  solely  by  what  your 
predecessors  in  the  positions  were  receiving  in  1933.  And 
to  rrlve  at  the  amount  of  the  compensation,  there  should  be 
deducted  from  the  salaries  which  your  precise  - shots  were  receiving 
In  1933, the  percentage  In  the  amounts  as  the  various  salaries 
ranged  in  3eetlon  3a,  Laws  of  go.  1633. 

Reg  arding  your  personal  saiary,  we  find  under  action 
8098  R.  a.  ho.  1829,  that  you  ore  selected  and  the  salary  Is 
to  be  fixed  by  the  oo  *al ssion  not  to  exceed  $6000.00.  aid 
section  being  followsi 

"The  state  highway  commission  shall  select 
and  fix  the  salary,  which  salary  shall  not 
exceed  $6,000  per  year  of  a chief  counsel 
who  shall  possess  the  e-  c*e  quail ficatloas 
as  judges  of  the  supreme  court  and  who 
shall  serve  at  the  pleasure  of  the  commission 
and  shall  appear  for  and  represent  the 
commission  in  all  ctlons  and  proceed Inge 
under  this  article  or  any  other  law  ad  in- 
letend  by  the  highway  cocanlseion,  or  in 
any  decision,  order  or  proceeding  of  the 
oomrilsslon,  or  of  the  chief  engineer  and 
ch  ill  oooi.ienoe,  prosecute  or  defend  ail 
;tc  or  proceedings  authorized  or  re- 

quested by  the  nomil  ssion  or  to  which  ths 
oonfllfiBin  is  a party,  nd  shall  advise  the 
commission  or  the  chief  engineer,  when  re- 
quested In  all  matters  In  connection  with 
the  organization,  powers  nd  duties  of  the 
Oi-ief  engineer.  The  chief  counsel  shall, 
with  the  consent  of  the  commission,  app.lnt 
such  ■ sslstnt  attorneys  as  the  com. lias  Ion 
may  deem  neceaary  nd  their  srlaxl  s shall 
be  fixed  by  the  commission.  The  legal 
dep  rtraent  of  the  co  final  ssion  shall  be  fur- 
nished offices  n the  ot»te  hi  hv&y  building. * 

That  Joe t ion  8094  8.  3.  Mo.  1929,  creating  the  Highway 
Commission,  whloh  Is  as  follow  t 
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'♦Ttif-re  Is  hereby  ore  ted  a state 
highway  cgbt.I  salon,  which  shall  be 
Tested  with  the  powers  nd  duties 
specified  In  thin  article,  and  also 
al  powers  ncesry  or  iro  er  to 
enable  the  oo»  isslon,  or  any  of  its 
officers  or  e ployeas,  to  cr^rry  out 
fully  and  effectively  all  of  the  pur- 
poses of  this  article* * 

places  all  the  power  over  al  L employees  In  cald  eoa&isalan 
that  they  axe  the  officers  and  the  remainder  of  the  positions  in 
the  highway  department  are  held  by  employees* 

In  the  o&ae  of  yourself,  construing  action  2a*  as 
we  have  her  tofore,  as  applying  to  the  position  held  by  the 
employee  in  1933,  and  not  to  the  employe  personally  or  Individ- 
ually, it  is  the  opinion  of  this  department  that  you  should 
receive  In  salary  80 j»  of  the  &r»unt  y ur  predecessor  was  receiving 
In  193  , providing  he  was  receiving  the  maximum  sum  of  $8000,00. 

If  he  wasr  celving  less  than  18000.00,  then  you  should  receive 
as  oo  pensatloa  8 $ of  the  amount  he  so  received.  This  should 
govern  the  amount  of  your  salary  at  the  present  tl  e. 

You  state  *la  it  correct  In  ny  ca=  e to  take  30$  from 
‘8000.00  If  the  commission  shal  so  desire? " 

Under  Section  e096  quoted  supra,  It  would  appear 
that  the  commission  can  fix  your  si ary  at  any  amount  not  to 
exceed  $6000.00,  and  until  the  commission  should  meet  and 
fix  y ur  salary  at  £6000.00,  It  Is  the  opinion  of  tills  depart- 
ment th'-t  you  ©;uld  not  take  30?>  from  16000.00  and  receive  the 
s me  In  salary  but  th?.t  your  salary  should  he  governed  entirely 
by  the  amount  your  predeces  or  received.  As  we  oonntrue  the 
section.  It  was  the  legislative  Intent  to  rtruoe  all  the 
salaries  of  every  employee  ran.  ing  over  *7500.00  per  annum, 
down  to  13000.00  per  annum,  end  if  it  Is  possible  to  abrogate 
this  section  In  one  Instance  it  would  be  possible  to  abrogate 
it  as  to  al  employees  and  thereby  overthrow  the  Intent  of  the 
legislature. 

As  to  your  assistants,  you  eslrs  to  know  whether 
or  not  one  iian  who  was  in  the  department  last  year  receiving 
*270.00  per  month,  coula  be  placed  In  a position  which  last 
year  paid  &2V7.0C  par  month,  s the  former  occupant  has  now 
left  the  department.  Having  held  in  this  o;  lnian  that  the 
sdary  goes  with  the  position  and  not  with  the  individual. 

It  la  the  opinion  of  this  of  floe  that  you  could  place  the 
assistant  In  the  position  paying  ^97.00  per  month.  In  other 
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words  If  the  positl  a paid  $297.00  per  taonth  In  1932,  you  o uld 
pi  oe  any  assistant  you  & sire  In  the  position  hut  he  would  be 
subjeot  to  the  reduo t Ion  as  set  forth  in  t- tot  Ion  3a,  Recording 
to  the  range  of  the  s l&rles. 

Answering;  y ur  fourth  question,  "woulc  th:  ic-ctlon 
pply  to  those  who  w-  re  not  here  In  .933  like  ttr.  White,  Hr. 
Lozier  and  myself]11  Repeating  th  t the  salaries  under  Section 
2a,  follows  the  position  .nd  not  the  individual,  It  Is  the 
opinion  of  this  department  that  It  applies  to  all  of  y:u.  If 
Ur.  Lozier  and  Mr.  vhlte  have  succeeded  certain  former  legal 
assistants  and  h re  assumed  the  position  and  duties  of  the 
former  assistants,  then  the  compensation  should  be  the  same 
as  the  compensation  of  the  former  assist ants  les  the  per- 
centage of  reduction  as  set  out  in  Section  3a.  But  if  ur. 

.’hlte  und  Ur.  Lozier  h ve  amso ceded  n.  one,  and  If  either  or 
both  have  been  - aded  to  the  legal  staff  or  If  either  or  both 
ire  occupying  entirely  new  positions,  th  t Is,  formerly  held 
by  no  one,  then  their  salaries  would  h re  to  be  fixed  by  the 
oofixnlsslon.  In  the  case  of  on  is  1 t nt  who  was  n employee 
in  lv32,  he  olwuld  receive  in  salary  the  gnaw  amount  lees  the 
percentage  reduction  la  Section  2a,  providing  he  Is  now  holding 
the  same  position,  otherwise  the  salary  of  his  prcdec  sscr, 
less  the  percentage  of  reduction. 


Respectfully  submitted. 


OLLlVIS  K.  SQLSH, 

Assistant  Attorney  General. 


At  PBOTl  01 


Attorney  den-ral. 


oSM : tiu 


ELECTIONS  A HD  REGISTRATION : 


V 


V 


Cities  of  between  10,000  ^nd 
00,000  population  pre  required 
to  have  registrations,  under 
the  provisions  of  of 

1953,  pares  359-349.  


September  l , l 33. 


Hr.  Halter  C.  St  ill  veil , 

Prosecuting  Attorney  of  J'ari.on  County, 
Hannibal , Missouri. 

Dear  Sir: 


Tie  are  acknowledging  receipt  of  your  letter  in  which 
you  incuire  as  follows: 

* I recently  advised  the  County  Court  that  the  oem 
law  concernin'  permanent  registration  in  cities  of 
10,000  to  30,000  inhabitants  res  lred  that  we  have  a 
complete  new  registration  in  Hannlbrl.  1 'cftsed 
this  opinion  on  section  2 of  the  Hew  enactment 

being  found  os  Page  240  of  x ■ vs  of  Hi a ecu ri , 1933. 
An  o in ion  has  been  exoreseed  to  the  County  Court 
that  a ne-"  registration  is  not  necessary  and.  my 
opinion  came  as  a result  of  t ie  information.  I 
would,  appreciate  knowing  the  attitude  of  your  office 
concerning  tnet  opinion. “ 

Section  2 of  the  Lows  of  1933,  pa  e 340,  provides 
as  follows: 

* There  shall  >e  » re*  is  tr  at  ion  of  all  the  oualified 
voters  in  the  cities  of  this  State,  now  or  hereafter 
having  a population  of  10,100  and  less  than  30,000 
inhabitants,  exceot  in  cities  in  counties  which  now 
have  or  hereafter  nay  have  150,  "'00  inhabitants  or 
more  end  in  which  registration,  is  nor  provided  for  fcy 
law,  whether  organised  under  general  law  or  eoeci^l 
charter,  which  registration  shall  be  had  under  the 
provisions  hereafter  set  forth;  and  the  oooulst ion 

of  cities  wi t in  toe  3t at e c o it  i n i ng  such  ponul s t i on 
shall  for  the  oumoses  of  t is  article  he  ascertained 
from  an d deter  ined  by  the  lest  decennial  census 
token  oy  the  Federal  rovemaent.* 

Toe  above  Section  specifically  nrovides  that  " t .ere 
shall  be  s registration  of  all  the  Qualified  voters  in  the 
cities  of  t is  State,  no*’  or  hereafter  having  a nopul  at  ion 
of  10,000  rod  lens  than  30,000  inhabitants  * * * witch 
re  istration  s iall  be  had  under  the  provisions  hereafter  set 
forth  * * ♦. 


I fa 


September  1 , 1S33. 


Mr.  Salter  0.  Still -ell, 


It  is  apparent  fro  the  foregoing  language  tuafc  it 
wp.s  the  intention  of  t le  Legislature  that  all  cities  with 
ttie  population  of  between  10,000  and  30,000  inhabitants 
shall  have  a registration  under  the  nrovisions  of  the  Ls^e 
of  1933,  page  240.  If  it  were  within  the  contemplation 
of  the  Legislature  that  prior  regiotrati '■ns  in  such  cities 
would  be  sufficient,  then  it  would  have  been  useless  for 
the  act  to  provide  that  "the  registrations  shall  be  had 
under  the  nrovisions  hereafter  oat  forth.1* 

The  Laws  of  1933,  page  £39-249,  repeal  the  old 
Seotions  regulating  registrations  in  such  cities.  It  pro- 
vided a new  scheme  of  registration  according  to  the  require- 
ments of  that  act.  We  have  carefully  examined  all  of  the 
Sections  of  this  law  and  fall  to  find  anything  therein  that 
would  indicate  that  the  old  registration  may  ' j used.  On 
the  other  hand,  Section  2 specif ic-il  y provides  that  there 
shall  be  a registration  in  such  cities  under  the  orovieions 
set  forto  in  the  L?  ws  of  1933.  If  any  esning  be  given 
to  the  orovisionB  of  that  Section,  it  ?nist  be  that  there 
ust  be  a new  registration  within  the  revisions  of  t ose 
Laws,  and  t iat  urior  registrations  under  the  repealed 
Secti  ns  would  not  suffice. 

It  is  therefore  the  opinion  of  this  Deo*>rtment  that 
there  shall  be  a new  registration  in  cities  of  population 
between  10,000  and  30,000,  under  the  nrovisions  of  L'ws  of 
1933,  pa^.es  339-249. 


?erv  tru^y  yours. 


FhH : s 

APtflOTCD: 


Attorney  General 


SOVIET:  Duties  and  fees 

(1)  Duty  in  regard  to  meetings  of  Co.  Board  of  Squall  nation 
(£)  " n " " summoning  appraisers; 

\j  (5}  Fees  for  bringing  prisoners  from  other  counties; 

(4)  " in  extradition  proceedings; 

(5)  " " transferring  prisoners  from  Co.  jail  to  peniten 

hi,  ary. 


September  lt  1953. 


Hon.  ’.Valter  G.  Stillwell, 
Prosecuting  Attorney, 
Marion  County, 

Hannibal,  Missouri. 
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Dear  Walter: 


Your  letter  of  August  12,  1933  addressed  to  Attorney 
General  MoKlt trick  relating  to  certain  questions  on  which  you 
desire  an  opinion  has  been  handed  to  me  for  attention. 

As  your  letter  contains  five  different  questions,  we 
shall  herewith  quote  eqeh  paragraph  of  same  separately  and  under- 
take  to  render  an  opinion  thereon.  The  first  paragraph  states: 

"Should  the  sheriff  attend  all  meet- 
ings of  the  County  Court  setting  as 
a Board  of  Equalization?  If  your 
answer  to  this  be  in  the  affirmative 
Is  he  entitled  to  the  same  compensa- 
tion as  he  receives  for  attending 
meetings  of  the  County  Court?" 

Under  Sec.  9811  R.S.  of  Mo.  1929,  which  is  as 

follows: 


"There  shall  be  in  each  county  in  this 
state,  except  the  city  of  3t.  Louis,  a 
county  board  of  equalization,  which 
board  shall  consist  of  the  county  cleric, 
who  shall  be  secretary  of  the  same,  but 
have  no  vote,  the  county  surveyor,  the 
judges  of  the  county  court,  and  the  county 
assessor,  which  board  shall  meet  at  the 
office  of  the  county  clerk  on  the  first 
Monday  in  April  of  each  year:  provided, 
that  in  any  county  having  adopted  town- 
ship organization,  the  sheriff  of  said 
county  shall  be  a member  of  said  board 
of  equalization;  provided  further,  that 
in  counties  containing  a population  of 
more  than  seventy  thousand,  such  board 
shall  meet  upon  the  first  Monday  of 
March  in  each  year." 
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It  will  be  noted  that  the  sheriff  in  counties  hawing  adopted 
township  organization  Is  a member  of  the  board;  however,  Marion 
County  has  not  adopted  township  organization  and  the  sheriff  is 
therefore  not  a member.  Section  9818,  R.5.  Mo.  1929,  which  is 
as  follows: 

"The  judges  of  the  county  court, 
the  county  surveyor,  the  county 
assessor,  the  sheriff,  and  the 
county  clerk  shall  receive  $6.00 
per  day  for  each  day  they  shall  act 
as  members  of  the  county  board  of 
equalization:  Provided,  that  this 
section  shall  not  apply  to  boards 
of  equalization  who  are  paid  a 
salary,* 

mentions  that  the  sheriff  shall  receive  his  per  diem  the  same  as 
the  other  members.  However,  in  our  opinion,  this  section  refers 
to  Sec.  9611  R.S.  Mo.  1929  and  he  is  only  a member  when  the  county 
is  under  township  organization.  The  only  section  in  which  the 
sheriff  is  mentioned  ae  having  any  connection  with  the  County  Board 
of  Equalization  is  5eo.  981C,  R.S.  Mo.,  1929,  which  is  as  follows: 

"The  said  board  of  equalization 
shall  have  power  to  send  for  persons 
and  papers  and  compel  the  attend- 
ance of  witnesses  in  relation  to 
any  appeal  before  them,  and  it  shall 
be  the  duty  of  the  sheriff  of  the 
county  to  execute  such  process  as 
may  be  issued  to  this  end.  A major- 
ity of  said  board  shall  constitute 
a quorum,  and  a majority  of  them 
present  shall  determine  all  matters 
of  appeal  or  revision." 

Upon  consulting  Sec.  11518,  *.S.  Mo.  1929,  which  enumer- 
ates the  general  duties  of  the  sheriff,  and  Sec.  11789  H.S.  Mo. 
1929,  which  sets  forth  the  fees  of  the  sheriff,  we  do  not  find  any 
mention  of  his  duties  pertaining  to  the  County  Board  of  Equaliza- 
tion. We  therefore  eonelude  that  it  is  not  his  duty  to  attend  the 
meetings  of  the  County  Board  of  Equalization,  but  he  is  subject  to 
his  duties  under  Sec.  9815,  R.S.  Mo.  1929. 

It  is  well  settled  law  in  this  state  that  all  fees  and 
all  duties  of  the  sheriff  are  purely  statutory,  and  if  the  statute 
does  not  set  out  his  duties  and  expressly  fix  his  fees,  there  is 
no  manner  by  which  he  may  obtain  fees.  In  the  case  of  State  ex 
rel  v.  Brown,  146  Mo.,  the  court  said  (l.c.  406): 
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"It  Is  well  settled  that  no  officer 
is  entitled  to  fees  of  any  Kind  un- 
less provided  for  by  statute,  and 
being  solely  of  statutory  right, 
statutes  allowing  the  same  must  be 
strictly  oonstrued.  ****  The  right 
of  a public  officer  to  fees  is 
derived  from  the  statute.  He  is 
entitled  to  no  fees  for  services  he 
may  perform,  as  such  officer,  unless 
the  statute  gives  it.  When  the 
statute  fails  to  provide  a fee  for 
services  he  is  required  to  perform 
as  a public  officer,  he  has  no  claim 
upon  the  state  for  compensation  for 
such  services." 

It  is  therefore  the  opinion  of  this  department  that  the 
sheriff  Is  not  required  to  attend  the  meetings  of  the  Board  of 
Equalization,  and  If  he  does,  he  is  not  entitled  to  any  compensa- 
tion. 


Paragraph  2 of  your  letter  is  as  follows: 

"Is  it  the  duty  of  the  sheriff  to  act 
in  the  appointment  of  Appraisers  in 
"Hfrinent  Domain  proceedings  where  the 
eounty  is  a party  and  when  it  is 
necessary  to  condemn  private  property 
for  public  use?"  (Tour  letter  8/12/33) 

"In  road  condemnation  matters  where 
the  Circuit  Judge  appoints  appraisers, 
is  it  the  duty  of  the  Sheriff  to  sum- 
mons Into  court  these  appraisers  for 
the  purpose  of  talcing  the  usual  oath, 
and  if  so  is  the  Sheriff  entitled  to 
the  same  fee  and  mileage  as  when 
serving  a subpoena  In  a civil  case?" 

(Tour  letter  8/29/33). 

Under  this  question,  as  stated  in  the  prior  question,  the 
sheriff  Is  governed  entirely  in  his  duties  and  fees  by  statutory 
provision..  There  Is  no  provision  for  his  receiving  his  mileage 
and  fees  for  serving  notioe  as  outlined,  above  unless  it  be  found 
under  the  general  section  relating  to  his  fees,  which  Is  Sec. 

11789,  R.s.  Mo.  1929,  the  portion  of  which  we  think  might  be  appli- 
cable being  as  follows: 
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"For  each  mile  actually  traveled  in 
serving  any  venire  summons,  writ,  sub- 
poena, or  other  order  of  court,  when 
served  more  than  five  mTles  from  the 
place  where  the  court  is  held,  provided 
that  such  mileage  shall  not  be  charged 
for  more  than  one  witness  subpoenaed 
or  venire  summons  or  .other  writ  served 
in  the  same  cause  on  the  same  trip 
£.10. ■ 


We  assume  that  this  is  a condemnation  wherein  the  procedure 
Is  the  seme  or  is  made  referable  to  "condemnation  proceedings  by 
corporations",  we  think  that  the  statutes  are  silent  with  refer- 
ence to  the  duties  of  the  sheriff  in  the  appointment  of  commis- 
sioners or  appraisers  in  any  method  of  procedure  In  eminent  domain. 
Seo.  1342,  R.S.  Mo.  1929  provides  for  the  manner  of  appointment 
of  commissioners  as  follows; 

"The  court,  or  judge  thereof  in 
vaoatlon,  on  being  satisfied  thet 
due  notice  of  the  pendency  of  the 
petition  has  been  given,  shall 
appoint  three  disinterested  com- 
missioners, who  shall  be  freeholders, 
resident  of  the  county  in  which  the 
real  estate  or  a part  thereof  1b 
situated,  to  assess  the  damages 
which  the  owners  may  severally  sus- 
tain by  reason  of  such  appropriation. 

It  is  the  opinion  of  this  department  that  if  the  Court,  in 
his  order  appointing  said  commissioners,  should  Include  in  the 
order  that  the  sheriff  notify  the  commissioners  of  their  appoint- 
ment, then  the  sheriff  of  the  county,  under  the  provision  quoted 
in  Sec.  11789,  R.S.  Mo.  1929,  if  the  commissioners  live  five  miles 
or  more,  would  be  entitled  to  hie  fees.  But  if  the  Court  did  not 
include  in  hlB  order  of  appointment  of  the  commissioners  that  the 
sheriff  notify  said  commissioners  of  their  appointment  but  directed 
the  Circuit  Clerk  to  do  so,  as  has  been  my  observation  in  Missouri 
in  many  condemnation  proceedings  of  this  character,  then  the  sheriff 
would  not  be  entitled  to  any  fees  or  mileage.  We  repeat  that  he 
must  come  within  the  statutes  before  reeel ving  any  fees. 

Paragraph  3 of  your  letter  states: 

"In  the  event  the  sheriff  goes  to  another 
county  and  returns  a prisoner  to  his  own 
oounty  for  which  he  has  a warrant,  is  he 
entitled  to  additional  compensation  other 
than  his  mileage  and  fees  for  serving  a 
warrant?  This  riuestion  is  being  asked 
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because  some  sheriffs  havo  the  Idea 
that  they  are  entitled  to  additional 
compensation  in  lodging  up  to  the  date 
of  the  arraignment." 

We  are  at  a loss  to  understand  how  a sheriff  would  be  en- 
titled to  any  additional  compensation  for  lodging  or  boarding  a 
prisoner  which  he  has  returned  to  his  own  county.  Sec.  11794,  R.S. 
Mo.  1929  provides  the  maximum  amount  for  boarding  prisoners,  said 
section  being  as  follows: 

"Hereaftsr  sheriffs,  marshals  and  other 
officers  shall  be  allowed  for  furnishing 
each  prisoner  with  board,  for  eaoh  day, 
such  sum,  not  exceeding  seventy-five 
cents,  as  may  be  fixed  hy  the  county 
court  of  eaoh  county  and  by  the  municipal 
assembly  of  any  city  not  in  a county  in 
this  stats:  Provided,  that  no  sheriff 
shall  contract  for  the  furnishing  of 
such  board  for  a price  less  than  that 
fixed  hy  the  county  court." 

If  the  county  court  of  your  county  fixes  the  amount  of 
board  the  sheriff  shall  receive  for  eaoh  prisoner  confined  in  the 
Jail,  it  matters  not  if  the  prisoner  is  awaiting  trial,  awaiting 
arraignment,  awaiting  preliminary  examination,  or  when  or  how  he 
was  apprehended  and  brought  to  the  county;  the  amount  he  shall  re- 
ceive for  boarding  said  prisoner  should  not  vary  from  the  amount 
he  receives  for  boarding  any  other  prisoner.  In  other  words,  if  a 
prisoner  is  confined  in  Jail,  the  sheriff  receives  a stipulated 
amount  for  boarding  him  irrespective  of  why  or  how  he  is  confined. 
This  is  our  conclusion,  if  we  understand  your  question  correctly. 
Under  Sec.  11791,  R.S.  Mo.  1929  we  find  the  following  portion  of 
the  statute  relating  to  additional  fees  the  sheriff  shall  receive 
when  transporting  a prisoner  from  the  county  in  which  he  has  been 
apprehended  to  the  county  of  the  crime: 

"****The  sheriff  or  other  officer  who 
shall  take  a person,  charged  with  a 
criminal  offense,  from  the  county  in 
which  the  offender  is  apprehended  to 
that  in  which  the  offense  was  committed, 
or  who  may  remove  a prisoner  from  one 
county  to  another  for  any  cause  authorized 
by  law,  or  who  shall  have  in  oustody  or 
under  his  charge  any  person  undergoing 
an  examination  preparatory  to  his  commit- 
ment more  than  one  day  for  transporting, 
safe-keeping  and  maintaining  any  such 
person,  shall  he  allowed  by  the  court, 
having  cognizance  of  the  offftnse,  one 
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dollar  ard  twenty- fire  cents  per  day 
for  every  day  he  may  have  such  person 
under  his  charge,  when  the  number  of 
days  shall  exceed  one,  and  five  cents 
per  mile  for  every  mile  necessarily 
traveled  in  going  to  and  returning  from 
one  county  to  another,  ***** 

and  the  sheriff  is  entitled  to  the  above  mentioned  fees.  We  repeat 
that  in  the  absence  of  any  statutory  provision,  and  we  fail  to  find 
the  same,  the  sheriff  is  not  entitled  to  any  additional  fees  under 
circumstances  as  outlined  in  your  letter* 

Paragraph  4 of  your  letter  ie  as  follows: 

"In  extradition  proceedings  if  the 
3heriff  is  appointed  messenger  of  the 
State  of  Missouri,  is  he  entitled  to 
any  compensation  other  than  actual  and 
necessary  expenses  in  returning  the 
prisoner  to  his  county?" 

Under  Sec.  3588,  R.S.  Mo.  1929,  expenses  of  the  messenger 
are  always  within  the  discretion  of  the  Governor  of  the  state,  said 
section  being  as  follows: 

"The  expenses  whioh  may  accrue  under 
the  last  section,  being  first  ascertained 
to  the  satisfaction  of  the  governor,  shall, 
on  his  certificate,  be  allowed  and  paid 
out  of  the  state  treasury,  as  other  de- 
mands against  the  state." 

This  section  does  not  make  it  mandatory  on  the  sheriff  to 
be  the  messenger.  The  Governor  could  appoint  any  other  person  he 
desired;  therefore,  the  various  fees  which  the  sheriff  in  his  offi- 
cial capaoity  might  claim  are  not  applicable.  In  the  case  of  State 
ex  rel  v.  Allen,  180  Mo.  27,  the  Court  said: 

"tinder  the  statute  ouoted  (Sec.  2744  R.S. 

1899)  the  duty  of  determining  the  question 
of  the  compensation  and  expenses  of  such 
messenger  is  vested  solely  in  the  Governor 
and  he  is  the  head  of  a coordinate  branch 
of  the  government,  and  all  his  acta  as 
such  are  in  that  capacity;  hence,  he  cannot 
be  interfered  with  in  the  discharge  of  his 
duties  by  the  courts." 

In  making  out  the  expenses  incurred  by  the  sheriff  as  messen- 
ger, it  is  the  opinion  of  this  department  that  he  should  include 
the  number  of  miles  traveled,  claiming  said  mileage,  the  expenses 
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of  the  prisoner,  his  own  expenses,  the  number  of  miles  by  rail,  and 
any  other  legitimate  expenses  and  fees  which  the  conscience  of  the 
sheriff  or  messenger  might  prompt  him  to  include.  In  the  last  analy- 
sis it  will  not  matter  what  the  sheriff  or  messenger  wishes  to  charge, 
but  it  will  be  wholly  within  the  discretion  of  the  Governor  as  to 
what  amount  he  shall  receive. 

Your  last  cues t ion,  Ho,  5,  is  as  follows: 

"In  transferring  a convieted  felon  from 
the  county  jail  to  the  penitentiary  at 
Jefferson  City,  on  what  basis  is  the 
sheriff’s  mileage  computed  and  is  he 
entitled  to  have  a guard  with  every 
prisoner?" 

We  are  not  rendering  you  an  opinion  on  this  cuestion,  as 
our  records  show  you  were  recently  mailed  two  former  opinions  relat- 
ing to  the  subject  matter,  and  it  will  be  needless  for  us  to  repeat 
the  same. 

We  thank  you  for  the  last  paragraph  of  your  letter,  but  we 
do  want  you  to  feel  that  you  are  not  in  any  wise  imposing  on  this 
department  by  asking  any  question  which  might  be  a perplexing 
problem  to  you.  This  department  is  ready  at  all  times  to  render 
you  any  assistance  possible,  and  please  feel  at  liberty  to  write 
us  at  any  time. 

With  best  regards, 


Respectfully  submitted, 


0LLIV3R  W.  HOLES, 

Assistant  Attorney  General. 


APPROVED : 
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Supplemental  opinion  of 
salaries  of  Legal  Department. 


September  12,  1933 


honorable  Louis  V.  Stlgall 
Chief  Counsel 

Missouri  State  airway  department 
Jeff  orson  City,  .-11  s a our  1 


Dear  Mr.  Stigalli 


Tills  Department  acknowledges  receipt  of 
your  letter  of  Septonfcer  7,  1933  requesting  a supplemen- 
tal opinion  as  to  the  salaries  of  the  Legal  Department  of 
the  State  highway  Commission.  Your  letter  Is  herewith 
quoted; 


"Jlth  reference  to  the  recent  opinion 
regarding  salaries  of  appointees  in 
the  Legal  Department  for  the  State 
hi ghway  Department,  I beg  leave  to 
ask  one  additional  point. 

r*  John  .!&  her  Is  as  a .natter  of 
fact  not  appointed  to  fill  the  place 
of  any  one  who  has  left  the  service, 
lie  was  Chief  Counsel  and  Ij&b  now  been 
employed  as  an  assistant  counsel  under 
the  provisions  of  the  statute  which 
gives  the  Chief  Counsel  authority  to 
appoint  such  assistants  as  lie  may  deem 
necessary  with  the  approval  of  the  Com- 
mission. I could  employ  eight  or  ten 
or  twenty-five  men  if  agreeable  o the 
Com  lssl  on  and  If  they  were  nocossary. 

It  seems  to  mo  that  in  such  case  no 
salary  limit  has  boon  fixed  by  the 
legislature.  -hen  I was  appointed 
there  wore  only  five  assistants.  dr« 
Collet  had  left  the  employment  and 
likewise  his  office  went  with  It. 

It  could  not  be  said  there  was  a vac- 
ancy because  we  had  never  definitely 
set  on  six  assistants  In  the  Depart  rent. 
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There  were  no  definite  nurauer  of  places* 
uhen  Casky  Collet  peris  ed  from  the  Dep- 
artment hie  place  and  appointment,  or 
office,  or  what  have  you,  perished  with 
him*  Therefore,  when  we  took  up  the 
mutter  of  employln  Mr.  .lather  as  an 
assistant,  we  merely  followed  the  stat- 
ute which  said  we  oould  take  such 
assistants  as  we  might  desire*  And  at 
that  time  wo  happened  to  desire  to  in- 
crease the  number  of  our  assistants 
from  live  to  six* 

ndor  this  statement  of  lacts,  I res- 
pectfully submit  that  t lie  re  la  no 
legel  objection  to  our  paying  Mr.  Mather, 

If  the  Com  lies  on  so  desires,  o salary 
which  will  te  In  excess  of  85/-  of  what 
may  have  been  puld  any  assistant  during 
the  year  1932*  I further  would  like 
to  submit  somewhat  outside  the  scope  of 
this  particular  inquiry,  hat  no  appro- 
priation bill,  by  tying  a condition  upon 
the  expenditure  of  that  particular 
ap  ropriatlon,  can  be  regarded  as  having 
changed  the  statute  governing  the 
appointment  and  salaries  of  officials* 

In  other  words,  although  we  iey  no  be 
able  to  pay  our  people  out  of  this 
appropriation  the  salaries  to  which  they 
were  legally  entitled,  nevertheless  there 
Is  considers  le  question  in  my  mind  but 
that  we  will  owe  to  them  ha  dlff  renee 
in  their  such  salaries  which  will  some 
uay  be  paid  out  of  another  appropriation, 
voluntarily  or  Involuntarily*  iiowover, 
this  may  be  disregarded*  lor  the 
present  purpose,  1 respectfully  request 
that  the  attorney-' icnaral  will  give  ne 
an  opinion  upon  tlie  John  • Ma  her 
matter  herein  submitted." 

The  sole  authority  and  power  for  the  appointment 
of  legal  assists*  ts  Is  Auction  8096  K.  S,  Mo.  1929,  which  omitting 
the  parts  which  are  not  pe r t in on  , is  as  follows t 
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”«««The  Chief  Counsel  snail,  with 
tue  consent  of  tbs  Commissi  on,  ap- 
point such  assistant  attorneys  as 
t e Co  nlsslon  may  deem  necessary, 
and  t . i«i  r ealarlos  shall  be  fixed 
b.,  the  Commission." 

According  o the  above  section^  title  Department 
therefore  agrees  with  you  when  you  state  that  '1  could  employ 
eight  or  ton  or  twenty-five  men  ii  a^reoable  to  the  contains! on 
and  if  they  were  necessary."  Assuming  that  you  could,  and 
that  ou  did  employ  that  number  of  legal  assistants,  what  would 
be  their  compensation?  It  Is  true  that  the  Legislature  only 
fixed  the  salary  limit  for  the  Chief  Counsel  and  is  silent  as 
to  the  compensation  of  the  legal  assistants)  but  ere  we  to 
assume  that  beoause  no  compensation  was  fixed  by  the  Legislature 
for  the  legal  assistants,  the  Commissi  on  }jas  he  power  and  can 
arbitrarily  fix  the  compensation  of  an  assistant  at  any  amount, 
and  even  In  excess  of  tho  amount  of  salary  paid  to  the  Chief 
Counsel?  V/e  think  not. 

loader  Lection  2a, Laws  of  Ms  sour!  1933,  p.  114 
(which  wc  aro  not  quoting  here,  as  you  are  thoroughly  familiar  with 
the  .'are)  the  Legislature  undertook,  and  did  place  a blank it  reduc- 
tion on  all  salaries  from  .2,000  a..d  ore  than  ,>7 500  per  annum,  the 
percentage  of  reduction  in  each  instance  being  aecordin  ; to  the 
range  of  the  salaries. 

In  an  opinion  heretofore  rendered  you  we  held  hat  the 
reduction  applied  to  tho  salary  of  the  position  hat  the  employee 
was  holding  in  1932  and  not  to  the  employee  personally.  Therefore, 
wo  cannot  a rea  with  you  when  you  say  in  essence  that  when  dr.  Collet 
loft  tho  Department  his  office  was  banished  and  that  he  carried  away 
with  him  oil  title  to  tho  office.  It  is  our  opinion  that  when  hr. 

Collet  resigned  and  left  the  office,  there  was  thereby  created  a 
vacancy  and  tnat  the  came  was  subject  to  Lein-  filled  by  yourself 
by  and  with  the  consent  or  the  Console  si  on.  In  other  words,  dr* 

Collet's  position  Is  subject  to  Lain  filled,  and  if  the  same  has 
boon  filled,  the  person  placed  in  the  position  must  accept  the  same 
salary  Mr.  Collet,  waa  receiving,  less  the  percentage  of  reduction 
as  set  out  In  Lection  2a. 

The  same  applies  to  all  other  vacancies  or  chan  es 
in  the  Legal  Department.  As  to  dr*  father,  if  be  is  not  Chief 
Counsel  he  must  therefore  take  no  of  the  subordinate  positions. 

It  being  optional  with  you  as  to  wi  lch  position  you  desire  him  to 
fill. 
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You  have  a tatod  heretofore  that  there  Is  no  such 
official  designation  as  first,  second  and  third  assistants,  but 
the  assistants  are  receiving  different  salaries,  and  therefore 
each  is  holding  a distinct  position;  but  you  state  you  no*  have 
nix  assistants,  whereas  In  1932  there  were  only  five,  and  Indi- 
cate that  i4r*  ..lather  Is  going  to  be  the  sixth  one.  If  such 
be  the  case,  then  you  have  the  right  to  place  hr.  .lather  In  a 
new  position  or  In  a position  "formerly  held  by  no  one  In  1932", 
but  the  spirit  of  the  law  or  Intention  of  the  Legislature  should 
not  be  violated  In  fixing  his  salary* 

It  is  the  opinion  of  this  Department  that  tin 
Co  mission  could  fix  his  salary  at  a fi  uro  ranging  between  the 
lowest  paid  assistant  and  the  highest  paid  assistant*  The 
salaries  of  the  legal  assistants  of  1932  should  at  least  be  a 
guide  for  the  Commission  in  fixing  the  salary  of  additional 
assistants  Irrespective  of  how  many,  as  it  was  clearly  the  Inten- 
tion of  the  Legislatuje  to  reduce  the  salaries  of  the  assistants, 
and  the  Commission  should  at  least  be  morally  bound  and  guided  In 
arriving  at  the  salary  of  the  new  or  additional  assistants  by  the 
a-nount  of  salary  that  is  being  paid  to  present  assistants  doing 
similar  work* 


In  rendering  you  this  opinion  we  are  not  under- 
taking to  pass  on  the  constitutionality  or  uncons ti tut ionallty  of 
Section  2a,  but  we  are  assuming  and  will  continue  to  assume  that 
said  section  is  constitutional  until  declared  by  a court  of  com- 
petent Jurisdiction  to  be  other*! oe. 


Respectfully  submitted. 


OLLIVKR  W.  HGLt.K 

Assistant  Attorney  uonsral. 


APPROVED) 


Attorney  General. 
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do  eighth  grade  work  over  after  having  received 
diploma  and  has  right  to  use  of  free  text  books. 
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Mr.  J .E.  Stoops, 

Clerk  and  Member  of  School  Board, 
District  Ho.  90, 

R.  F.  D.  #9, 

Springfield,  Missouri. 


fil.ed  i 
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Dear  Sir: 


This  department  acknowledges  receipt  of  your  letter  of 
September  30,  which  reads  as  follows: 

"As  Clerk  of  the  School  Board  I am 
asking  an  opinion  on  the  following 
question,  which  is  before  the  Board 
at  present. 

He  have  a girl  who  was  given  a diploma 
last  year  from  the  eighth  grade.  It 
ie  her  desire,  as  well  as  her  parents, 
for  her  to  take  the  grade  over  again 
thie  year.  Our  County  Superintendent 
has  advised  ue  it  is  contrary  to  law 
to  allow  her  to  do  so.  I contend  the 
State  Constitution  gives  to  every 
child  the  benefit  of  the  publle  school 
from  6 to  SO  years,  and  the  feet  she 
has  been  given  the  diploma  from  the 
eighth  grade  does  not  deter  her  from 
the  school  for  the  purpose  of  taking 
the  work  over  again.  The  County  Sup't. 
says  the  State  Sup*t.  has  ruled  the 
Board  can  not  allow  her  the  use  of  the 
free  books  which  are  furnished  in  our 
school  or  any  funds  of  the  district 
cannot  be  used  for  her  benefit  after 
she  is  given  a diploma. 

Is  she  not  entitled  to  the  publle 
school  so  long  as  she  does  not  ask  for 
any  additional  course  of  study  than  is 
taught  in  the  eighth  grade  work?* 


Ur.  J.E,  Stoops 


Oct.  14,  1933 
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The  Constitution  of  Missouri,  Sec.  1,  Art.  21,  p.  144 
entitled  "Tree  Schools— Sohool  Ages”,  provides  as  follows: 

"A  general  diffusion  of  knowledge  and 
lntelllgsnee  being  essential  to  the 
preservation  of  the  rights  and  liberties 
of  the  people,  the  General  Assembly  shall 
establish  and  maintain  free  public  sohools 
for  the  gratuitous  Instruction  of  all 
persons  In  this  State  between  the  ages  of 
six  and  twenty  years.* 

See.  9433  R.S.  Mo.  1939  makes  It  compulsory  for  a child  to 
attend  school  between  the  ages  of  six  and  fourteen  years,  but 
eon tain*  no  provlelon  prohibiting  a child  attending  school  after 
attaining  the  age  of  fourteen  years. 

In  ths  case  of  Roach  The  Board  of  President  and  Directors 
of  the  St.  Louis  Public  Sohools,  77  Mo.  484,  l.c.  488,  ths  Court 
refers  to  the  above  section  of  ths  Constitution  as  follows: 

*"The  provisions  of  the  1st  and  6th 
sections  of  article  11  of  the  Consti- 
tution of  the  State,  taken  together, 
are  conclusive  on  this  point.  The 
1st  section  in  affect  declares  that 
all  persons  In  the  State  between  the 
ages  of  six  and  twenty  shall  be  gratui- 
tously Instructed  in  the  free  public 
sohools  therein  provided  for,  and  the 
6th  section  In  like  manner  declares 
that  the  ’public  school  fund'  therein 
mentioned,  shall  be  faithfully  appro- 
priated for  establishing  and  maintaining 
the  ’free  public  schools'  provided  for 
in  said  article,  and  for  no  other  uses 
or  purposes  whatsoever.  The  two  sec- 
tions, taken  together,  amount  to  both 
a requirement  and  a prohibition.  By 
the  first,  free  public  schools  for  the 
gratuitous  instruction  of  all  persons 
in  the  State  between  the  ages  of  six  and 
twenty  are  required,  hut  by  the  sixth, 
the  funds  thus  dedicated  to  that  use  are 
prohibited  from  being  expended  for  any 
other  uses  or  purposes  whatsoever.’* 

In  view  of  ths  constitutional  right  which  a child  has  of 
attending  school  from  six  to  twenty  years  of  age,  the  child  men- 
tioned In  your  letter  has  the  right  to  attend  school  and  again 
taka  the  eighth  grade  work. 
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As  to  the  question  of  famishing  the  child  free  text  books, 
we  refer  70a  to  Seo.  9304,  R.S.  Mo*  1929,  the  pertinent  part  being 
as  follows: 

The  qualified  voters  of  any  school  district 
in  the  state  may  at  any  annual  or  special 
school  meeting,  fifteen  days 'notice  haring 
been  given  as  reaulred  in  section  9283,  vote 
to  authorise  the  board  of  directors  or  board 
of  eduoatlon  of  such  dl at riot  to  purchase 
from  the  incidental  fund  and  furnish  free 
all  the  textbooks  for  all  the  pnplls  in  the 
public  schools  of  said  district.  A majority 
vote  of  those  voting  upon  this  proposition 
shall  be  sufficient  to  decide  the  question. 

In  the  event  the  incidental  fund  is  not  suf- 
ficient to  supply  all  the  books  during  the  first 
year,  then  the  board  shall  supply  as  many 
grades  of  their  school  or  schools  as  possible 
beginning  with  the  lowest  grade  and  shall 
furnish  free  textbooks  to  all  the  pupils  of 
all  the  elementary  grades  within  a period 
of  three  years  from  the  date  of  the  school 
meeting  at  which  It  wac  decided  to  furalsh 
free  textbooks.  Such  books  shall  b#  the  prop- 
erty of  the  district,  but  shall  be  furnished 
free  of  charge  to  all  public  school  pupils 
for  use  in  the  public  schools  of  said  school 
district,  under  such  rules  and  regulations  as 
the  board  of  direetora  or  board  of  education 
shall  nreecribe.  ***•" 

The  above  seetion  contains  no  provision  prohibiting  a child 
who  has  finished  the  eighth  grade  from  the  use  of  free  text  books, 
the  same  being  "for  all  the  pupils  In  the  public  schools  of  aald 
district",  and  the  other  provision  is  that  the  Incidental  Fund  must 
be  sufficient. 

It  la  the  opinion  of  this  department  that  the  child  In  ques- 
tion is  entitled  to  the  use  of  the  free  text  books  the  same  as  any 
other  student  who  is  attending  the  school  and  who  has  not  finished 
the  eighth  grade. 


Respectfully  submitted. 


OLLITSH  ».  NOLEN, 
Assistant  Attorney  General 


APPROVED : 


OWN:  AH 


riOT  Mc  lTTRICK, 
Attorney  General 
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A contract  with  a bus  company  for  free  transportation 
of  students  is  illegal  because  it  does  not  conform 
to  Section  9197,  R.S.  Mo.  1929. 


October  23,  1933. 


Hon.  H.L.  Stolte, 

Representative  Gasconade  County, 
Hermann,  Missouri. 


Dear  Sir: 


Your  letter  of  October  14,  1933  addressed  to  General 
McKittrick  has  been  handed  to  me  for  reply.  The  facts  as  set 
out  in  your  letter  are  as  follows: 

"The  facts  are  that  in  the  summer  of  1932 
the  Board  of  education  of  Hermann,  Missouri 
entered  into  a contract  with  several  bus 
lines  for  free  transportation  of  students 
from  outlying  districts  to  the  High  School 
here  in  Hermann,  Mo.,  the  Hoard  having 
agreed  to  nay  all  expenses  out  of  the 
general  revenue  for  such  transportation 
without  any  charge  on  the  student  whatsoever 
and  without  submitting  the  matter  to  the 
voters  of  the  district  here  in  Hermann,  and 
have  since  issued  vouchers  on  the  incidental 
fund  of  the  district* 

Please  advise  me  hero  at  Hermann  and  give 
me  your  opinion  whether  such  action  on  the  part 
of  the  Hoard  of  Education  is  permissible  and 
in  accordance  with  law." 


I. 

A contract  with  a bus  company  for  free 
transportation  o 7 students  is  illegal 
because  i t does  not  conform  to'  "action 
9197,  H.5.  MO.  1955. 

Section  9197,  R.S.  Mo.  1929  provides  the  method  by  which 
free  transportation  may  be  obtained,  said  section  being  as 
follows: 
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"Whenover  the  board  of  directors  of  any 
school  district  or  board  of  education  of 
a consolidated  district  shall  deem  it 
advisable,  or  when  they  shall  be  reauested 
by  a petition  of  ten  taxpayers  of  such 
district,  to  provide  for  the  free  trans- 
portation to  and  fro:i  sc;  ool,  at  the  expense 
of  the  district,  of  pupils  living  more  than 
one-half  mile  from  the  schoolhouse,  for  the 
whole  or  for  pert  of  the  school  year,  said 
board  of  directors  or  board  of  education 
shall  submit  to  the  cualified  voters  of 
such  school  district  who  are  taxpayers  in 
such  district,  at  an  annual  meeting  or  a 
special  meeting,  called  and  held  for  that 
purpose,  the  ruestion  of  providing  such 
transportation  for  the  pupils  of  such  school 
district:  Provided,  that  when  a special 
meeting  is  called  for  this  purpose,  a due 
notice  of  such  meeting  shall  be  given  as 
provided  for  in  section  9228.  If*  two-thirds 
of  the  voters,  who  are  taxpayers,  voting  at 
such  election,  shall  vote  in  favor  of  such 
transportation  of  pupils  of  said  school 
district,  the  board  of  directors  or  board 
of  education  shall  arrange  for  and  nrovide 
such  transportation.  The  board  of  directors 
or  board  of  education  shall  have  authority 
and  are  empowered  to  make  all  needful  rules 
and  regulations  for  the  free  transoortation 
of  pupils  herein  provided  for,  and  are 
authorized  to  and  shall  require  from  every 
person,  employed  for  that  purpose,  a reasonable 
bond  for  the  faithful  discharge  of  his  duties, 
as  prescribed  by  the  board.  Said  board  of 
directors  or  board  of  education  shall  pay  by 
warrant  the  expenses  of  such  transportation 
out  of  the  incidental  fund  of  the  district. " 

From  the  foregoing  section  we  glean  that  the  following 
conditions  must  be  carried  out:  (1)  ten  taxpayers  must  renuest 
the  P»oard  of  Directors  by  a petition  to  provide  for  free  trans- 
portation of  pupils;  (2)  The  Board  of  Diroctors  or  Board  of  Educa- 
tion must  submit  the  question  to  the  qualified  voters  of  the 
district  at  an  annual  or  special  meeting  called  and  held  for  that 
purpose. 


From  your  letter  we  assume  that  neither  condition  was 
complied  with  at  the  tie  the  contract  was  entered  into  with  the 

bus  lines. 
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Section  2962,  R.S.  Mo.  1929  deals  with  contracts  b y 
school  districts  and  Is  as  follows: 

"No  county,  city,  torn.  Tillage, 
school  township,  school  dlstrlet  or 
other  municipal  corporation  shall  make 
any  contract,  unless  the  same  shall 
be  within  the  scope  of  Its  powers 
or  be  expressly  authorized  by  law, 
nor  unless  such  contract  be  made  upon 
a consideration  wholly  to  be  performed 
or  executed  subsequent  to  the  making 
of  the  contract;  and  such  contract, 
including  the  consideration,  shall  be 
in  writing  and  dated  when  made,  and 
shall  be  subscribed  by  the  parties 
thereto,  or  their  agents  authorized  by 
law  and  duly  appointed  and  authorized 
in  writing." 

Under  this  section  the  School  Board  has  no  power  to 
enter  Into  a contract  unless  the  same  shall  be  within  the  scope 
of  Its  powers  or  be  "expressly  authorized  by  law." 

Ve  are  unable  to  cite  any  Missouri  decisions  wherein 
the  queetlon  of  transportation  haa  arisen  on  a contract,  but  in 
the  case  of  Terry  W,  Board  of  Education,  64  Mo.  App,  21,  l.e. 
26,  the  general  principle  of  law  is  embodied.  In  this  case  the 
Court  said: 


"The  two  charters  under  which  the  defend- 
ant has  existed  since  1633,  created  It 
a public  corporation  and  school  district, 
charged  with  the  duty  of  educating  tho 
children  residing  within  its  territorial 
limits.  State  ex  rel.  O'Connell  ▼.  Board 
of  Pub.  Schools,  112  Mo.  l.c.  218.  In 
1674  the  legislature  passed  a law  restrlet- 
lTe  of  the  power  of  school  districts  and 
other  corporations  of  a like  character. 

By  this  act  to  make  any  contract  of  such 
corporation  valid,  it  must  first  appear 
that  it  is  within  the  scope  of  their  cor- 
porate powers # and  It  must  next  be  shown 
that  the  contract  in  question  arises 
upon  a consideration  to  be  rendered  sub- 
sequent to  Its  making,  and  that  It  was  In 
writing  and  duly  executed.  H.3.  1889,  Sec. 
315?;  Acts  of  1874,  page  44.  The  legislature 
had  full  power  to  prescribe  this  mode  of 
authenticating  the  contracts  of  school  dis- 
tricts, and  also  to  condition  the  enforel- 
billty  of  such  contracts  upon  eompllanee 
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with  these  requirements.  It  has  done  so. 

Bence  the  contract  of  plaintiff  not  being 
in  accordance  with  the  statute,  Imposed 
no  obligation  upon  the  former  school  board, 
nor  upon  the  defendant  as  ita  successor. 

In  duty,  as  well  as  in  right.” 

Likewise,  In  the  case  of  Miller  ▼.  Al aba ugh,  2 3.V.  (2d) 
206,  l.s.  211-12,  the  Court  said: 

"Under  this  statute  no  valid  contract 
could  be  executed  by  which  the  school  dis- 
trict would  be  bound  to  employ  any  person 
to  drill  a well  unless  the  school  board 
should  authorize  the  well  to  be  drilled 
and  should  also  authorize  the  employment 
of  a certain  designated  person  to  do  the 
work.  The  board  could,  by  order  of  record, 
appoint  an  sgent  to  execute  a contract  as 
provided  in  the  latter  part  of  the  eeetion, 
but  the  members  of  the  board,  when  the 
board  was  not  in  session,  could  not  employ 
a party  to  drill  the  well  unless  the  board 
as  a board  In  a meeting  lawfully  held  had 
first  authorized  them  to  do  it.  If  we 
concede  that  the  meeting  held  in  April, 

1915,  before  the  work  was  done,  was  a legal 
meeting  of  the  sehool  board,  and  admit  that, 
although  no  record  was  made  of  what  was 
done  at  that  meeting,  its  proceedings  could 
be  proven  by  parol,  vhleh  we  do  not  concede, 
yet  all  that  was  done  at  that  meeting  was  to 
determine  to  have  a well  drilled.  Not  a 
word  about  who  should  he  employed  to  drill 
it  nor  a word  about  the  terma  of  the  contract 
to  be  entered  into  nor  the  pereon  to  be 
employed  nor  who  should  exeeute  the  contract 
on  the  part  of  the  school  board.  Certain  it 
is  that  nothing  was  done  that  could  confer 
any  authority  upon  the  two  members  of  the 
board,  Miller  and  Ragland,  to  tmploy  Mr. 

Edwards  or  any  other  pereon  to  drill  the  well. 

That  being  true,  the  oral  agreement  they 
made  with  Mr.  Edwards  wee  a nullity  and  could 
not  be  used  as  a basis  for  recovery  for  the 
agreed  prise  of  the  work.  ♦******Melther  could 
the  school  district  be  held  for  the  value  of 
the  work  after  It  was  done.  No  recovery  can 
be  had  against  a school  district  upon  quantum 
meruit  nor  upon  an  implied  contract.  The  fact 
that  the  school  district  got  the  benefit  of 
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the  work  and  continues  to  use  the  veil 
does  not  give  any  right  of  action  against 
the  diatrlet.  Taylor  T.  School  District 
Vo.  3,  #0  Mo.  Apo.  372;  Perkins  t.  School 
District,  99  Mo.  App.  463,  486,  74  S.V. 

1*8.  • 

From  the  foregoing  decisions,  and  after  applying  the  same 
to  the  faete  as  stated  in  your  letter,  it  is  the  opinion  of  this 
department  that  the  contract  with  the  hus  lines  for  free  trans- 
portation of  studants  to  tha  High  School  at  Hermann  is  InvallA. 


Respectfully  sub ait ted. 


OLLIVER  W.  NOLSV,  \ 

Assistant  Attorney  General, 

\ 


APPROVED: 


H6y  McMffiifflg, 
Attorney  General. 


HIGH* AYS j 


Authorization  of  state  officials-  to  take  necessary  steps  to 
secure  federal  aid. 


//  p 

Nofuter  10t  1^53. 


Honorable  Louis  V.  tlgall,  Chief  Counsel, 
leeouri  state  Highway  Departoient, 

Jefferson  City,  leeouri. 

':eer  Hr  1 

1 request  under  date  of  Uotobar  31,  1333  bae  been  received  free 
you  for  an  opinion,  on  lob  request  la  in  the  foil owing  tense: 

"As  you  are  aeare,  at  the  present  ties  the  state  Highway 
CoHBiaaion  of  r/lasouri  is  bending  ewery  effort  to  let  as  may 
contrasts  for  reed  construction  in  the  various  oeuatloa  of  the 
, tats  In  order  to  relieve  unemploynant  sad  secure  laaourl'a 
snare  of  federal  tends  under  the  National  industrial  Neoevary 
et,  under  the  prowls  lone  of  Heoticn  2-4  ef  this  *.et  regulations 
have  bass  made  by  the  juroeu  of  rutile  Loads  concern  in-  the  ad- 
vancement of  funds  by  the  federal  Govsrnaent  to  the  various  states 
whore  the  ststos  do  not  hove  funds  which  are  readily  available 
for  the  purpose  of  expediting  the  work. 

It  lo  tbe  desire  of  the  tats  Highway  usual  sal  on  of  Missouri 
tint  an  application  for  an  advancement  of  $2,500,000  of  Federal 
funds  bo  aade  si  tills  tins  in  order  that  the  work  under  trie 
program  any  proceed  more  rapidly,  I would,  therefore.  11m  to 
respectfully  request  your  opinion  concerning  the  authority  of  the 
State  Treasurer  and  the  state  Auditor  to  eooperote  with  the  state 
Highway  C amis  a ion  in  assuring  this  advancement  1 and  also  to 
comply  with  the  rules  and  regulations  of  the  Federal  cvemaej.t 
under  which  this  advancement  la  authorized. 

In  ardor  that  y u my  have  tue  full  lnforurttlos  concerning  too 
subject,  I m attaching  hereto  aw  ls  f orris  of  the  request  for 
advanea  of  funds  Issued  by  the  united  tatea  Depertooot  of  Agri- 
culture, ;-ureau  of  Public  Loads,  the  earti floats  to  bo  executed  by 
the  state  Treasurer  oovorlag  the  funds  adeemed,  and  a — arandns 
of  procedure  and  aeocuntinr  requlrmaata  for  advamoo  of  National 
Industrial  Aecevcry  highway  funds,  all  issued  by  the  ygdaral  uovern- 
nent  and  whleh  are  naoes aary  to  procure  an  advancement  of  funds. 

Is  this  connection  I believe  . sot ion  olob,  ft.  B*  Mo.  19c 3 will 
aid  you  la  your  Investigation  ao  to  the  validity  of  this  procedure. 
May  1 also  any  that  under  the  procedure  outlined  by  the  Federal 
Govcrnmnt  some  additional  accounting  will  be  mde  neoeseary,  and 
the  Uoossloalon  will  be  glad  to  cooperate  fully  with  the  auditor  and 
Treasurer  in  working  out  th*  details  of  this  work. 

I would  appreciate  your  early  cone 1 derat  Ion  of  this  matter.” 


2.  -'oncmbl<*  Louis  V.  tigeil 
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The  hsdwrel  ighsay  let  «ai  eoaateu  by  C ©agrees  in  19*:1  (23  tf» 

C*  1.  eatlonsl-2j)  md  It  provided  e scheme  for  federal  aid  to  states 
for  rood  building.  At  the  first  extra  session  of  tbs  we  court  Jeter  el 
eseiably  iu  i.921  osrtsla  statutes  sere  e so  ted  setting  up  .summary  sad 
granting  powers  to  appropriate  official*  to  .isJni  fu.  da  fro  . tbe  .olted 
tu,es  under  the  ■ edaral  .highway  ot  available  tc  the  tats  of  leeourl 
(seali  statutes  being  new  Revised  ts cutes  of  Klawi  uri , Xyft,  .so  clou*  ©©93  “ 
J121J  lave  1921 * first  «*tre  jess  ion,  pegs  131 ) • Before  1921  the  Oeaerel 
nsa»r:hly  had  already  Indicated  its  poliey  to  .utue  it  possible  for  »U**eurl 
to  rsealve  federal  aid  for  road  building  by  the  euAStmnt  of  suet  la  no* 
Revised  statutes  of  Missouri  l$*j,  eat  ion  ©994,  wUsh  provides  as  follows  1 

as.  0O92,  j e*eui  te  eat  of  eoAgrea*  for  aia  to  etete  reeds. - 
7h«t  aesest  t • Hereby  given  to  an  sot  of  toe  cuagresa  of  the 
Dai  tod  tales,  anti  tied 1 'An  eat  to  provide  bust  tue  jailed 
-.etas  a all  aid  the  states  in  the  oeastruetlon  of  rural  post 
roads  end  for  other  purposes," 

Of  the  1921  statutes  set  ion  olub  leaven  little  doubt  of  tiw  intent  of  the 
Legislature  to  authorise  Missouri  state  off le isle  to  do  shatever  la  naoesaary 
to  assure  aid  under  the  federal  lightny  xet,  sot  Ion  ulot  providing  In  pert 

as  follows: 

*Tue  eoAKiaaion  la  hereby  dives tod  to  aoeply  with  the  provisions 
of  aj.y  sat  of  songross  providing  for  tas  distribution  and  ex* 
pwndii.u.r*  of  funds  of  tbe  3M  ted  E tates  appropriated  by  oon^reea 
for  algiiway  oonstruotloa,  and  to  aouply  altn  say  wf  tr.#  rule  a or 
condition*  nade  by  the  bureau  rf  publlo  roads  of  tbs  department 
of  agrioulturw,  or  utner  branch  of  the  Jnited  tates  cvsmaer.t, 
sating  jnaar  the  previe  Iona  of  federal  lav  in  order  to  ?e*ure  to 
the  eta La  of  las  uri  fund a allotte  to  this  stats  by  toe  Jutted 
:tetee  government  for  highway  conetrjeUoE.  “ha  aocxniaclon  la 
authorized  to  pay  the  etete1  a propertlor.  ef  the  cost  of  reads 
ooss trusted  with  feder*!  sad  stete  funds  out  of  the  stet*  road 
fond,  j.njr  etaaaj  due  tu  til  state  of  tiawouri  froa  t w united 
Ttatas,  under  the  previa  Iona  of  ttuh  sets  of  arwytn,  relating 
co  nlgneey  construe tien,  snail  be  reaoLVSJ  by  the  state  treasury 
and  deposited  in  a separate  fund,  and  paid  cut  by  the  stats  treasurer 
on  requisitions  drawn  by  *a  of riser  ji  me  stale  highway  soAOlaelon 
on  a warrant  cf  the  state  auditor,  aid  funds  being  the  funds  of 
the  federal  government  allotted  to  tne  stats  of  Lasouri  ao  a -pro- 
print  ion  of  the  general  see*  bly  for  tbe  expenditure  of  cueb  funds 
•--til  be  neeeetsry.  * 

ine  see#  of  Logan  v,  L-at  thews,  ljk  &•  ff,  2d,  Ji> 9 ' 1 95*  * . deolded  by 
t«  supreue  fnurt  en  baas  show*  the  attitod"  of  this  eesrt  toward  motion 
0I06,  That  ease  eaa  a suit  by  sill sans  end  taxpayers  tc  adjoin  me  tats 
Highway  .'anmlaalon  free*  leaatiag  and  voaatrietlng  ilghwsy  Re*  so  as  to  miss 
certain  towns  whan  .-.trailed  statutes  Missouri  1329  action  vlMt  provilaU  that 
this  higLe«>y  should  peas  through  *uofc  towns.  The  issue  In  th«  ones  wee  whether 
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or  not  eetlon  010b  above  quoted  should  prevail  against  eetlon  0120,  shea 
tbo  federal  old  aaa  aondltloned  upot.  too  hi^'vay  following  tbs  roots  adopted 
by  tbs  'tats  Highsay  . resales  ion,  and  «uti  tbs  .tat a Highasy  caasisslon  bsd 
resolved  to  comply  slth  snob  o«ultiM  even  although  sue  a oonpllssse  viols  ted 
"notion  0120,  Tbs  court  bold  that  the  suit  00 old  not  be  aetata  load,  a pert 
of  the  opinion  being  no  follow- 1 

"^notion  9120  provides  that  tho  road  in  position  shall  run 
through  tho  toons  of  Avalon  and  Tins*  Tbo  fader  1 30  so  rams  t 
rofosod  to  nlloo  fodoral  aid  on  tbs  road  unions  tbs  r-  nting 
thereof  see  e»anged  so  as  to  roo  on  • direst  north  end  sooth 
line  between  tbs  toens  of  Chi 111  so  the  end  Carrollton,  eh  lab 
o hongs  would  locate  the  rood  too  alios  nest  of  the  toons  of 
lesion  end  fine.  nation  dlo6,  supra,  directs  tbs  osoaisalon  to 
ecaply  sitb  any  set  of  congress  sad  with  any  rules  or  eoadltlsna 
aads  by  tbs  ureau  of  i'oblls  Roads  of  the  Dwyer taaant  of  Agrl* 
soltors  or  other  branch  of  the  Cal  ted  tatss  govamasct  in 
order  to  sseors  te  tbs  stats  of  -is  sour  1 funds  allotted  to 
this  stats  by  tbs  United  .'tatss  government  for  highway  oonstruo* 
ties.  It  appears  eloer  fro*  tbs  provisions  of  this  statute 
that  tbs  purpose  of  tbs  Legislature  ess  to  secure  mil  of  the 
funds  allotte  to  tho  stats  by  tbs  federal  government  far  road 
construction,  end  la  order  to  asooapliab  that  result  it  alreeted 
tbs  stats  highway  towditlOD  to  eonply  with  any  of  tbs  miss 
or  ecadltlons  aads  by  tho  federal  geswriaient.*  eases* 

"If  tbs  eeratary  of  tgrleulture  la  authorized  by  the  Federal 
Mghway  Ast  to  require  n slangs  in  tbs  leeetloa  of  the  road  as 
a send it ion  to  granting  fodoral  eld,  of  which  thsrs  Is  no  doubt, 
and  the  stats  highway  eceulsslon  weald  refuse  to  ocaply  with 
tba  requirements  soda,  and  thus  le  a fader*.!  aid  on  tbo  rood, 
than  tbs  intention  of  tbs  Legislature  would  be  def anted,  bseauas 
by  eeetlon  olofc  it  spool finally  directs  tbs  highway  0 coal salon 
to  comply  with  any  condition  mads  by  tbs  federal  govwroasor.t  la 
order  to  assure  federal  eld.  a reasonable  sons trust ion  of  tbo 
rudotel  Highway  hot  Justifies  our  conclusion*"  5 2 3.  W.  2d,  992. 

:eotlon  dlOb  shots  the  Intention  of  the  General  . aeersbly  as  to  its 
eagerness  to  secure  for  »les ourl  federal  eld  for  its  roads,  and  logon  v. 
mtthews,  supra,  shoos  a slailar  attitude  on  the  part  of  the  Su  raws  court 
beeeuae  that  esse  ©as  eo  far  os  to  authorise  tbs  Highway  Coanlssion  swan  to 
violate  another  state  statute  to  a coply  slth  tba  federal  eruditions  imposed. 
Under  tba as  authorities  there  sen  be  ns  doubt  that  tho  stote  Highsay  "anal ss Ion 
itself  scold  comply  with  say  federal  regulations  or  requiresente  laid  down  under 
the  edsrel  Highway  sot,  end  is  liberal  nttitud#  of  tbs  ;esaral  isae-Aly  and 
the  uprasie  ourt  would  eeetc  to  iadiasts  a liberality  in  a cats  truing  the  ©were 
of  stats  officials  in  securing  such  fodoral  aid  under  the  federal  highway 
tat. 

The  Ksdsral  industry  central  -.at  ci— only  Known  as  tbs  rational  industry 
Hssovsry  1st  (8.  K.  5755  * 73^d  congress,  approved  JTuns  lb,  1953)  ^ Last  ion  2C4 
thereof  provides  an  enlarged  and  supplemental  ashome  for  fa  oral  aid  te  states 
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for  rood  building,  The  Isportanoe  of  the  above  analysis  of  t i Isola- 
tion In  affoot  prior  to  the  'edarai  Iitaatry  Control  AOt  lioa  la  tha  foot 
that  sueh  aot  seams  to  be  supplemental  to  and  to  folio*  tha  general  aetata 
of  the  edarfil  High**/  A at.  coition  2(4  of  the  National  induatry  'octroi 

Aot  begins  aa  f oil ova i 

";oa.  ^04.  (a)  Tor  t o purpose  of  providing  for  emargeney 
construct ion  of  puhlte  hi  -hosy#  and  ralatod  projoota,  tbo 
President  la  aathorlmod  to  Mice  grants  to  tha  bltfrwey  depart- 
ments of  tha  several  Jtatoa  in  aa  aoount  not  looa  than 
400,000,000,  to  bo  expended  by  aueh  deportments  in  eosartar.ae 
with  tha  provisions  of  tho  ?#daml  ilghwey  lit,  spproved  ovatabar 
9,  1921,  oa  amended  and  cupplam  ated,  aacoopt  aa  provided  la 
tbla  tltlo,  aa  follows  1* 

*ha  viola  of  aot loa  204  unear  analysis  shoos  that  It  dooo  not  purport  to 
plooo  any  haavlar  oxoatlon*  or  obll tot lona  upon  atntaa  seeking  federal  aid 
far  rood  building  but,  on  tho  eoatrary,  nan If oats  1 alaor  lats&t  to  ralac 
tha  requl  resents  upon  a tats a of  tha  Federal  lghvay  Aat  and  to  oaks  It  ooalar 
rsthar  than  sera  difflault  for  a state  to  assure  federal  aid,  so  that  if 
tha  appropriate  off  la  Isis  of  Kluwrl  vara  aathorlsod  to  taka  tha  neeeeaary 
atepa  to  aooura  federal  old  undor  tho  Federal  Highway  AOt  Van  a fortiori 
they  should  bo  able  to  taka  thr  less  oaareus  stops  to  rooolva  tho  ee&e  typo 
of  aid  under  tha  Notional  Indus ary  Control  .ct. 

Aa  haa  boar  pointed  out  above,  there  see&a  no  doubt  that  tha  tate 
Highway  (Mils sion  could  do  whatever  la  neeeeaery  to  eamply  with  federal 
raqulraaanta.  Aa  to  tbe  other  atata  off ie Isis,  particularly  tha  traasurar 
and  auditor  oa  referred  to  In  your  request,  *0  have  found  no  .-.u.berity 
prohibiting  tha  execution  and  perform anes  by  than  of  tho  aotoasory  deeu  acts 
and  stops  required  by  tho  federal  authorities,  end  It  la  our  opinion  that 
tha  various  statutes  several n>-  their  powers  would.  In  tho  light  of  tho  faver- 
able  attitude  of  tbo  'uprams  Court  toward  expediting  fodoral  aid  for  reads, 
probably  ba  senatnaad  as  wither is  lag  thee  to  tha  necessary  compliance.  It 
la  act  the  policy  of  t^ia  state  to  ovoda  proffered  gifts  aa  sea  be  observed 
from  Ra  $.  ' laaourl  192?,  action  643,  vhlah  provides  aa  follows: 

**.;oo*  649.  'CMalssion  ores  tad  to  oooopt  davieoo,  bequests, 
doaatlona,  gifts,  ate,,  made  to  tha  atata.  - - : soever  may 

dowlas,  bequest,  donation,  girt  or  assignment  of  uoaey,  bonds 
or  ehoaee  la  notion,  or  of  any  property,  real,  personal  or 
nixed,  shall  bo  wade  or  offered  to  be  made  to  this  atata,  the 
governor,  attorney-general  and  atata  treasurer,  ooaetltutiag 
a consoles  lor  for  that  purpose,  shall  ba  and  are  hereby  authorised 
to  receive  sod  see apt  the  ao-o  on  suah  tsrsi,  eondi tlcna  and 
llal tat lone  aa  say  be  agreed  upon  between  the  grantor,  donor, 
or  assignor  of  said  property  and  said  official#  constituting 
said  o easiest oa,  so  that  tne  right  and  title  o shall  pass  to  and 
vest  la  this  state j and  dl  suah  property  so  vested  la  this 
state  and  tha  proeeedo  thereof  when  cell acted,  way  be  appropriated 
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for  eUuoatloasi  purposes,  or  for  such  other  purposes 
aa  the  legislature  aajr  direct." 

Aa  to  to  action  which  *111  be  neeeeaary  on  tha  part  of  tba  atata  auditor* 
revised  tatutes  of  Kiteourl  I329,  aotiea  11404,  ulght  provide  of  ltaalf 
tha  proper  author  1 sat loo  vhara  It  providoe,  la  specifying  tha  dutlaa  of  tha 
atata  auditor,  that  "ho  a hall  * * * hoop  an  aooouat  of  all  dobta  aad  or adit a 
between  t a atata  and  tha  United  tstee,  or  any  off tear  or  parson  a 1th  w>om 
tha  atata  njr  hove  dealings,  and  of  every  separata  fund  la  tha  traaaury 
au thorl xad  bp  lew|*«  Tha  atata  traaaurar  could  aartalnly  reaeive  tha  groat 
( aatloa  1142^]  and  ha  eould  and  probably  would  be  required  to  put  It  in  o 
wpoo  al  fund  ( aatloa  H47I1  Laws  of  ulosourl  1933*  PM*  413)  ar>d  require 
security  fraa  tha  depositary  (Chapter  72,  Artlole  II  ( actions  U4&J-II477, ; ; 
and  ha  would  pop  out  thw  lntoroot  thereon  aa  required  bp  law  ( wot  ion  U405). 
Aa  to  tha  mt tar  of  lntoroot  It  balng  lathi  and  prep  or  for  tha  atata  to 
aaawpt  gifts  on  auah  conditions  aa  tha  donor a sight  impose  undar  Sari aad 
Statutes  notion  643  a bo wo  quo tad,  unless,  of  a curst , sons  positive  provision 
of  la*  should  be  wiolatad  by  such  conditions,  then  no  reason  la  peso  si wad  why 
tba  atata  traaaurar  and  auditor  should  not  souply  with  soon  conditions  oaa 
of  which  night  be  that  the  interest  on  such  fund  be  paid  to  thw  United  States. 
If  tba  state  under  section  643  can  soaopt  gifts  an  carts  La  conditions  thea 
this  eeetioa  should  of  ltaalf  bp  implication  authorise  such  atata  ef fiolala 
aa  aould  be  required  under  sued  conditions  to  Pimply  with  thee  an  behalf  of 
the  state  to  taka  the  necessary  and  Incidental  steps  required  an  tha  part 
of  the  state  to  keep  ita  side  af  the  bargain. 

Par  the  above  reason-*  it  is  our  opinion  that  no  legal  objection 
exists  to  prevent  tha  tata  Highway  C: sanies  Ion,  tha  state  traaaurar  and  the 
state  auditor  from  exeautlag  such  deeuraants  and  performing  auab  aota  as  are 
now  aaoaoaary  under  tha  ’'ederul  Highway  vat  and  nation  2 4 of  the  National 
Industry  control  lot  to  enable  the  tata  of  iaeouri  to  apply  far  and  raaelva 
federal  aid  for  road  building  under  aueh  enaotuoats. 

Toura  vary  truly, 

UKAW)  H.  JULLNR 


ApmorxDi 
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Hon*  b.  L.  Lutherland, 

U use  of  Represents tlv«s 
Jeffvraon  dity,  Hi a sour 1. 

Dear  Hr.  outhsrl&nu •• 

In  response  to  y :ur  oral  re  uest  for  ^n  c,  in  on  on  the 
oar  graph  of  an  *;onusl  LchooJ  Herting*  notice,  re&dln  es 
follOVS* 


levy  of  one  doll  r on  the  one  hundred  dol . r: 
escatrad  vrluation  for  the  *m-  * tenence  of  a 

nine  nonth*  a school.* 

I advise  you  as  follows i 

The  constitutional  llnltstloa  oa  the  Mount  of  texos  leviable 
for  school  purposes  Is  found  in  ^ectl  n 11  of  / rticie  X,  Consti- 
tution of  M uourl,  The  pertinent  p rts  cf  such  section  read  t* 
f ol . ovt* 


•Taxes*  * * for  school  pu  poi-es  In  district*  coo- 
pered of  cities  * * * and  in  other  districts  orty 
c ats  on  the  hundred  dollars  valuation*  Provided, 
the  aforesaid  annual  rat  s for  school  purposes  tfsy 
be  Increased,  in  districts  foraod  of  cities  and 
tovna,  to  an  amount  not  to  exceed  one  dol  «r  on 
the  hund  ed  dollars  valuation,  and  in  othrr  dis- 
tricts to  in  amount  not  to  exceed  alxty-flvc  cents 
on  th  ■ hundred  dollars  valuation,  on  a condition 
that  h majority  of  th?1  voters  who  ere  tax-payers, 
voting  at  i*n  election  held  to  dec  ire  the  quest 'on, 
vote  ^or  esld  lucre:  se.* 

Iht*  notice  eleurly  st,  tea  thit  tht  proposed  increase  la  "for 
the  maintenance"  of  the  school,  Accordingly,  if  your  district  Is 
"forced  of  cities  or  to*ns",  the  lim' t is  one  dolls r on  the  one 
hund  rod  dollurs  assessed  v^lu^tion.  I £_n  *hther  district*,  sixty- 
five  cents  would  b*  th,.  limit. 


Boa*  E.  L.  thelsna 


April  7th,  1J«! 


iHt  is  £.  proper  yropossl  c .>  te  aubatl  tt&4  t the-  z&n -pi.yer 
af  the  district  uaaer  Sections  3v  25 f 38825  and  3fc84,  - of  M ; 

135:3. 

I trust  that  this  full/  %a*«er&  ycur  inquiry. 


;■ cs^et. fully  sut  ®itt*4f 


Bid;/..  J.  a,  Jr,, 

*ssjt  stent  Attorney  Gene  el 


BOft/mfe 


APP  ROVED : 

ROY  McKITTRICK 
AttorneyGeneral. 


Does  not  apply  to  County  warrants 


FEDERAL  CHECK  TAX: 

V 


August  £5, 


1933. 


Hon.  Edward  D.  Sumner*, 
Prosecuting  Attorney, 
Crawford  County, 
SteelTllle,  Missouri. 


FILED 
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t 


Dear  Sir: 


This  department  acknowledges  receipt  of  your  letter 
of  July  31,  1933,  which  is  as  follows: 

"I  would  like  to  ask  your  opinion  as 
to  whether  or  not  the  tax  on  checks 
levied  by  the  Federal  Government  is 
binding  upon  a County  or  subdivision 
of  this  State.  In  this  County  there 
has  been  no  allowance  made  for  the 
payment  of  this  tax  and  apparently  the 
treasurer  is  out  of  money  and  has  no 
funds  with  which  to  pay  it. 

They  are  still  auditing  the  Crawford 
county  Farmers  Bank  and  expect  that  the 
auditing  will  be  completed  within  the 
next  three  weeks.  I expect  then  to  ask 
the  Judge  of  this  Circuit  to  call  a 
Grand  Jury  for  the  investigation  of  its 
affairs  and  I shall  let  you  know  at 
the  earliest  time  possible  as  to  the 
date  of  its  convention." 

The  Section  to  which  you  refer  is  Section  3751,  found 
in  Title  26,  U.S.  Code  Annotated,  Part  6,  entitled  "Tax  on  Checks, 
etc."  Said  section  is  as  follows: 

»****(a)  There  is  hereby  Imposed  a tax 
of  2 cents  upon  each  of  the  following 
Instruments  presented  for  payment  on  or 
after  the  15th  day  after  the  date  of  the 
enactment  of  this  act  and  before  July  1, 

1932;  checks,  drafts  or  orders,  for  the 
payment  of  money  drawn  upon  any  bank, 
banker  or  trust  company,  such  tax  to  be 
paid  by  the  maker  or  drawer. 
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(b)  Every  person  paying  any  of  the 
Instruments  mentioned  In  subsection 
(a)  as  drawer  of  such  Instrument  shall 
oollect  the  amount  of  the  tax  Imposed 
under  such  subsection  by  charging  such 
amount  against  any  deposit  to  the  credit 
of  the  maker  or  drawer  of  such  instru- 
ment, and  shall  on  or  before  the  last 
day  of  each  month  make  a return,  under 
oath,  for  the  preceding  month,  and  pay 
sueh  taxes  to  the  collector  of  the  dis- 
trict in  which  his  principal  place  of 
business  or  if  he  has  no  principal  place 
of  business  in  the  United  3tates,  to 
the  collector  at  Baltimore,  Maryland. 

Sueh  returns  shall  oontaln  such  informa- 
tion and  be  made  in  such  a manner  as  the 
commissioner  with  the  approval  of  the 
3eoretary,  may  by  regulations  prescribe. 

Every  person  required  to  oollect  any  tax 
under  this  section  Is  hereby  Indemnified 
against  the  claims  and  demands  of  any 
person  for  the  amount  of  any  payments 
made  in  accordance  with  the  provisions 
of  this  section." 

In  the  foregoing  section  you  can  readily  determine  that 
counties,  or  subdivisions  of ' the  State  are  not  subject  to  such 
tax.  Further  than  that,  the  Treasury  Department,  which  has  the 
power  to  make  the  rules,  has  expressly  exempted  warrants  of  the 
character  to  which  you  refer.  Article  36  being  as  follows; 

"The  regulations  etate  that  checks, 
drafts  and  orders  drawn  by  officers 
of  the  United  States,  or  of  a state, 
county  or  municipal  or  of  a foreign 
government  in  their  official  capacity, 
against  publlo  funds,  are  not  subject 
to  tax." 
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+.  _ . i 8 therefore  the  opinion  of  this  department  that 

county1  °n  checlcs  is  no*  applicable  to  warrants  issued  by  the 


Respectfully  submitted, 


OLLIVER  W*  HOLES, 

Assistant  Attorney  General. 


APPROVED: 


mckjttrtck, 

Attorney  General 


Ik  as: 
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superior  II eotrio  products  Corporation 
1300- 13 JO  South  Thirteenth  street 
d&lnt  Louis,  Hlssuxi. 


1933 


f/ 


Gent  eta  an: 


neplying  to  /our  letter  of  August  31,  beg  to 
say  this  depar  u.iont  construes  /our  letter  of  t*%e  31  Rt  to 
;iean  that  ttestlnghouse  Oocipany  controls  the  patent  on  all 
thermos V- tic  controls  you  use  and  that  was  the  point  of 
the  inquiry  we  made  with  reference  to  Article  11,  paragraph 
(a). 


This  department  a asuaes  from  the  correspondence 
the  fact  to  be  that  in  all  your  trans:  otlons  with  the 
westinghouse  K1  eotrio  Oowpany,  you  are  acting  as  a manu- 
facturing licensee. 


The  lav  Is, that  while  a patentee  may  not  fix 
the  rice  at  which  the  vendee  shall  sell  the  article  he 
has  sold  him,  yet  it  is  a very  different  question  when 
fixing  the  sale  price  where  there  is  a grant  of  a license 
under  the  iiatent  to  manufacture  an  article  and  sell  it 
when  :ianufactured.  W here  a patentee  grants  a license  under 
the  atent  to  manufacture  an  article,  the  >atentee  may  fix 
the  rice  at  whloh  the  article  under  the  said  license  shall 
be  sold  by  the  said  llosncca.  The  object  of  these  lacc  is 
monopoly  and  the  rule  is,  with  fsw  exceptions,  that  any  “* 
conditions  mi  oh  are  not  in  their  very  nature  Illegal  with 
regard  to  this  bind  of  pro  erty , imposed  by  the  patentee, 
aim  agreed  to  by  the  licensee  for  the  right  to  manufacture 
and  use  or  sell  the  artlolep  will  be  upheld  by  the  courts. 
The  fact  that  the  conditions  of  the  contract  beep  up  the 
monopoly  or  fix  rices  does  not  render  the*,  illegal. 


The  owner  of  a patented  article  can,  of  otmrse, 

charge  such  price  as  he  roay  oho  ne,  and  the  owner  of  a intent 
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may  a b n 1 rjn.  It  or  sell  the  right  to  manufacture  and  sail  the 
article  patented  upon  the  condition  that  the  assignee  charge 
a certain  amount  for  such  article*  (dement  v.  Rational  -arrow 
Company,  186  U,  h*  page  70|  46  Law  ,4#  page  1058)* 

I.'pon  the  faots  stated  In  the  above  cited  case, It 
Is  still  the  law  and  It  has  not  boon  in  that  respect  overruled* 

It  will  be  found  frequently  cited  but  not  where  the  facts 
Involved  are  Identical  wl  th  those  In  the  . emont  case* 

( ihornton  on  Combinations  to  Restrain  redo,  Section  544,  peg* 
894*)  There  la  an  unbroken  line  of  authorities  in  this 
country  supporting  the  above  le^l  proposition* 

The  authorities  cited  above  gives  you  ample  power  to 
legally  enter  Into  the  proposed  contract,  a copy  of  which  yon 
have  submitted  to  this  department  Insofar  as  the  manufacture 
and  sale  of  the  said  article  by  yourself.  In  accordance  with 
schedules  “A"  and  "a"  attached  to  said  contract,  ore  concerned* 

.1th  respect  to  your  Article  IV,  relating  to  price 
maintenance , this  department  desires  to  say  that  if  Article 
IV  Is  used  simply  for  the  purpose  of  a price  maintenance 
as  between  your  company  and  the  owners  of  the  patent,  the 
.'Gstlnghouae  electric  ..anufacturln  u Company,  then  said  article 
IV  Is  legal  and  is  not  a violation  of  either  the  Federal  or 
the  ftate  Ant 1-Trust  haws*  >ho  question  as  to  whether  or  rot 
you  may  on ter  Into  contracts  for  maintenance  of  price  with  other 
manufacturers  licensed  by  the  ftestlnghouse  company  to  use  the 
same  patent  as  your  company  In  accordance  with  schedules  prepared 
by  the  estlnghouse  Company,  under  the  proposod  a,greenjent  you  have 
subml  tted,  is  one  which  must  be  answered  wi  "h  qualifications* 

The  law,  as  this  department  understands  it  is, 
agreements  which  transcend  what  Is  necessary  to  protect  the 
use  of  the  patent  and  restrain  trade  amount  to  a violation 
or  the  Missouri  Anti- Trust  Law}  and  if  the  operations  under 
such  agreement  are  carried  on  between  different  States  or 
with  a foreign  country,  then  the  federal  (Mierman)  Anti-Trust 
Law  is  violated* 

This  as  so  decided  In  the  case  of  Standard  Sani- 
tary -manufacturing  Company  v*  United  States,  226  U*  3,  page 
20.  In  ~hat  case  there  was  involved  an  agreoment  of  all 
the  parties  thereto  to  use  one  certain  patont  which  covered 
the  manufacture  of  Standard  -anltary  fanufacturln  Company* s 
products  of  enameled  iron  ware  euch  as  bath-tubs , wash- 
bowls, drinking  fountains,  etc*,  and  the  si  ners  of  the 
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iofMMt  produced^ore  then  fifty  per  Met  of  that  elaes 
of  commodities  in  this  oountry.  The  defense  arag  set  up 
that  under  the  patent , the  validity  of  -hi  oh  was  in  question, 
euoh  cui.bi nation  was  legal  out  the  court  held  otherwise 
and  decided  the  contract  between  the  manufaotureTr  was  a 
violation  of  the  Sherman  or  federal  Anti-Trust  Lav*  This 
opinion,  insofar  ae  this  department  line  been  able  to 
aeeertain,  hae  never  been  overruled  nor  has  the  effect 
thereof  been  legally  narrowed  by  any  subaeque  t dooieione* 

In  the  eaee  of  United  States  v*  Pacific  and 
Arctic  Company#  336  6*  8*  page  87,  at— eliip  Companies 
find  nailway  6on>anieo  oonbined  to  control  transportation 
rates  between  Seattle  In  the  State  of  Washington  and  3&agewa, 
Ai&sk&g  one  of  the  defenses  set  up  among  others  was  that 
the  a,  .reerient  amounted  to  nothing  » re  than  fixing  of  a 
through  rate  and  that  under  the  Interstate  ftotsaeree  Law, 
the  defendants  had  a right  to  do  that.  The  facts  in  the 
o^se  developed,  however,  showed  that  for  all  eaxrlera,  not 
signatories  to  the  agreement,  there  was  a higher  rate  charged 
than  that  naid  by  the  eiders  of  the  oon tract.  The  federal 
supreme  Court  held  that  this  oontraot  was  in  violation  of 
the  Federal  Anti-Trust  Law. 

In  a reoent  o&se,  decided  In  tiaroh  of  1931,  the 
soundness  of  the  two  above  oited  oases  was  affimed.  five 
o se  we  refer  to  is  Oar b ice  O-.rp  ration  of  America,  v.  Ameri- 
can Patents  development  Company  ami  Pry  Ice  0 rpo ration  of 
America,  383  U.  3.  page  37;  7B  Law  Kd.  page  819;  and  in  this 
Or,  se , the  court  saldl 

"Y.s  present  attempt  is  analogous  to 
the  use  of  a patent  as  an  instrument 
for  restraining  eotmeroe  vmioh  was 
condemned  under  the  ‘ .Oman  Anti-Trust 
Law  in  the  dtaadard  Jaaltary  hinufactar- 
ing  Company  v.  United  Jtates,  in  286 
u.  s.  page  30, • 

Your  correspondence  ghee  no  idea  of  the  extent 
of  the  business  of  the  Westinghouse  iaaauf aoturln. : Company 
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sad  ell  wc  o&n  say  to  you  la  that  1-  agreements  ore  made  by 
you  with  other  licenses  of  the  Meetinghouse  ioupany  as 
to  maintenance  of  prloe,  such  action  would  be  a violation 
of  the  hi scour i Anti-Trust  Jttutes,  unless  the  agreements 
are  such  as  federal  Supreme  Court  decisions  sanction.  This 
department  is  not  prepared  to  say,  considering  the  above 
cited  oases  in  the  Federal  Supreme  Court  and  considering 
our  osn  Missouri  Anti-Trust  decisions , that  your  ooapany  rould 
bo  legally  authorised  to  make  agreements  with  any  other 
licensee  of  the  Meetinghouse  Company  for  saint en&noe  of 
price  of  the  patented  articles  which  you  end  suoh  other 
companies  or  oorp  rations  say  manufacture  under  the  same 
licence  from  the  Meetinghouse  Company. 

It  is  true  that,  in  whoer  Tire  .fheel  Company 
t.  Milwaukee  Rubber  Works,  154  Fed*  pa.  • 358,  decided  April 
16,  1*07,  in  the  Circuit  Court  of  Appeals  of  the  United 
states  for  the  Seventh  Circuit,  that  court  held! 

"That  it  requite  in  a license  con- 
tract that  a licensee  Joins  other 
licensees  in  a combination  or  pool 
to  control  the  prloe  and  output  of 
a atented  article  was  not  in  vio- 
lation of  the  Gherman  Anti-Trust 
Act  (Federal  Anti-Trust  Law)*, 
and  the  court  held  in  that  case  that  patented  articles,  un- 
less and  until  they  are  released  by  the  owners  of  the  patent 
from  the  dominion  f a monopoly,  were  not  artloles  of  trade 
or  commerce  among  the  several  states  within  the  meaning  of 
such  act  been  e t ey  are  not  articles  in  Which  the  people 
are  entitled  to  freedom  of  trade;  and  the  cans  court, 
on  the  aa  io  day  held  in  Indiana  umufsotuxinf  Company  v. 

J.  I.  C&se  Threshing  Machine  Company  that  where  the  owners 
of  a number  of  T.atente,rel  ting  to  straw  stackers,  licensed 
manufacturers  of  threshing  maeiilnea  giving  said  companies 
the  right  to  use  all  inventions  covered  by  suoh  atents  and 
authorized  them  to  eell  tne  straw  stackers  at  a certain  price 
and  to  pay  r yalty  on  each  stacker  so  mad?  and  sold,  also 
giving  uch  threshing  mammae  companies  the  right  to  use 
inventions  covered  oy  any  other  patents  relating  to  the  art 
which  should  thereafter  j#  acquired  by  the  owner  of  the 
patent,  and  the  owner  did  afterwards  acquire  the  ownership 
od  all  patents  relating  to  said  stackers,  the  court  held  that 
such  contracts  were  not  in  restraint  of  competition  and  in 
vld&tion  of  the  Sherman  Anti-Trust  *ot.  ‘V>’th  of  these  oases 
were  taken  on  appeal  to  the  Federal  Jupre  o Court  but  both 
were  dismissed  on  stipulations  by  the  partite  before  being 
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argued  and  submitted  to  the  court  and  90  far  as  we  can 
ascertain  those  eases  sere  never  passed  on  by  any  ther 
court  except  the  United  states  Oirouit  Oourt  of  Appeals, 

Ab  to  the  3 taster  oso,  the  one  last  mentioned,  that 
ease  night  toe  upheld  on  the  theory  that  it  did  not  go  toe* 
yond  rliat  was  necessary  to  protect  the  rights  of  the  owner 
of  the  >atent*  As  to  the  ot  er  case,  in  the  United  states 
Oirouit  Oourt  of  Appeals,  it  could  only  be  sustained  on 
the  theory  that  it  did  not  go  beyond  That  vae  necessary  to 
protect  the  right#  of  the  patentee*  but,  in  vies  of  the 
standard  sanitary  Manufacturing  Company's  case,  and  the 
United  States  v.  Pacific  and  Arctic  &>ai>any,  and  the  Oarbice 
cases,  heretofore  cited,  it  is  tne  opinion  of  this  department 
that  it  is  very  doubtful  if  the  Rubber  Tire  fcheel  Oots  any 
v.  t ilwr-.uk ee  rubber  Works  oc  se  in  the  United  states  Oirouit 
Oourt  of  Appeals  would  be  sustained  toy  the  Federal  Supreme 
Oourt* 


Zn  the  reeent  case  of  the  standard  Oil  Company 
v*  United  States, 383  U.  S»  page  163;  75  Law  Ed*  page  937, 
the  Federal  supreme  Court  held! 

"there  domination  of  an  industry  exists, 
a pooling  of  competing  process  patents, 
or  an  exchange  of  licenses  for  the  pur- 
pose of  curtailing  the  manufacture  and 
supply  of  an  uneaten ted  product  is  be- 
yond the  privileges  conferred  toy  the 
patents  and  constitutes  a violation  of 
the  federal  Anti-T  uat  Act." 

*>Thlle  manufacture  is  not  interstate 
o:>T=»aeroe  agreements  concerning  It  vhloh 
tend  to  limit  the  supply  or  fix  the  price 
of  goods  entering  into  inters  tat*  earner  oe, 
or  n^hioh  have  been  executed  for  that  pur- 
pose are  within  the  prohibitions  of  the 
federal  Anti-Trust  Act." 

The  principle  behind  the  federal  decisions  holding 
owner  nor  licensee  of  patent  cannot, In  guise  of  furthering 
use  of  the  patent,  make  agreements  restraining  corns roe  is 
that  the  patent  privilege  given  patentee  to  oontrol  price  of 
his  patented  article  when  he  license®  manufacturer  to  make 
same  does  not  authorise  a lloense  contract  restraining  trade. 
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The  proposed  contract,  unless  it  is  pro- 
tected by  virtue  of  being  a patent,  is  a el ear  violation 
of  the  Missouri  Anti-Trust  statutes.  Xf  the  contract 
is  vl thin  the  protection  extended  by  the  decisions  of 
the  United  states  court'  to  owners  of  patents,  the  State 
oould  not  legally  hold  it  Invalid  for  the  reason  the 
subject  of  patents  is  within  the  control  of  the  Federal 
Government  and  the  rights  under  patents  flow  from  a 
Federal  statute. 

Therefore,  this  department  has  in  this  Investi- 
gation kept  steadily  in  mind  the  opinions  of  the  Federal 
lunxeae  Court  on  what  contracts  are  valid  or  Invalid  when 
made  between  patentee  and  licensee  for  manufacturing  and 
sale  under  a patent. 


Respectfully  submitted. 


Uj.Ia  ^ a. 

Assistant  Attorney  (Tenoral, 


Ap,  om>i 


T T":tognTTflf — 

Attorney  General. 


H.QO/AJ 


PAYMENT  OF  PAST  ) 
INDEBTEDNESS  OF  ) 

A COUNTY . ) 


County  Courts  cannot  pay  criminal  cost 
incurred  in  past  years  from  current 
revenue* 


Mr*  Edward  D*  :uramers, 
Prosecuting  Attorney, 
Steelvllle,  Missouri 

Dear  oir i 


Your  letter  of  Septe  her  .°2,  1933,  has  been 
received  in  which  was  contained  a request  for  an  opinion 
as  follows* 

"I  wish  to  request  your  opinion  upon 
the  following  questions* 

X.  Can  criminal  coots  incurred  durln 
t..e  1932,  which  have  not  been 

allowed  by  the  County  Court  of  a County 
during  that  year,  be  paid  out  of  the 
revenues  collected  for  the  year  1933. 

If  not,  please  advise  how  the  order 
allowing  them  for  this  year  may  be  made 
by  the  County  Court  so  ae  to  prevent 
their  payment  by  the  Treasurer  in  the 
order  in  which  warrants  are  protested* 

2*  Are  the  wari-ants  issued  during 
December  of  1932  to  be  paid  out  of  the 
County  Revenues  for  1933.” 

Section  9874  R*  S.  1929  reads  as  follows* 

"The  county  courts  of  the  several  counties 
of  this  state  are  hereby  authorized  and 
empowered,  at  the  first  regular  terra  of 
such  court  after  the  taking  effect  of  tills 
chapter,  and  at  the  May  term  every  year 
thereafter,  to  appropriate,  apportion  and 
subdivide  all  the  revenues  collected,  and 
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to  be  collected,  and  moneys  received  and 
to  be  received,  in  the  various  counties 
in  the  state,  for  county  purposes,  in  the 
following  order j 

I.  A quid  sufficient  for  the  payment  of  all 
the  necessary  expenses  that  may  be  incurred 
for  the  care  of  paupers  and  insane  persona 
of  such  county* 

II*  A sum  sufficient  for  the  payment  of  all 
neceaeary  expenses  for  the  building  of  bridges 
and  repairing  of  roads,  including  the  pay  of 
road  overseers  of  such  county* 

III.  A sum  sufficient  for  the  payment  of  the 
salary  of  all  county  officers,  where  the  same 
is  by  law  made  payable  out  of  the  ordinary 
revenues  of  the  county* 

XV*  A sum  sufficient  for  the  payment  of  the 
fees  of  grand  and  petit  Jurors,  Judges  and 
clerics  of  elections,  and  fees  of  witnesses  for 
the  grand  Jury  of  the  county* 

V*  A sum  sufficient  for  the  payment  of  the 
other  ordinary  current  expenses  of  the  county, 
not  hereinbefore  specially  provided  for,  which 
shall  be  known  and  designated  as  the  contingent 
fund  of  such  county t which  Lust  sum  shall  In  no 
case  exceed  one-fifth  of  the  total  revenue  of 
such  county  for  county  purposes  for  any  one 
year* " 

It  is  clearly  seen  from  the  foregoing  statute  that 
the  County  Court  ie  required  to  appropriate  the  County  revenue, 
contemplated  for  the  ensuing  year,  to  certain  funds  to  vfnich  it 
is  solemnly  pledged* 

The  fourth  appropriation  required  to  be  made  under  said 
section  relates  to  fees  of  grand  and  petit  Jurors,  Judges  and 
clerks  of  elections  and  fees  for  witnesses* 
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The  Constitution  of  nlsuourl,  Article  X,  . fiction  1*?, 

provider  In  part  e*  follows! 

“Ho  qountr,  city,  town,  township,  echaol 
dint.  let,  or  other  politic  1 corporation 
or  aubdlvlaloa  of  the  state  shall  bq 

attonfl  %sl  ln^btsfi  in  m nwmwc 

ft?  t*  ftSQt  PUBfif*  tfi  QB  ogftgfft  e«eatfci£L' 
ifi  "W  veer  t&*  w nad  :wcnu>  petxl4t<l 

fe  o*flhyi&r»  etc.  * 

The  above  cited  end  quoted  constitutional  and  statutory 
provisions  aake  el«  r the  following  propositions 

Tbit  e County  Court  can. \q t oontTict  beyond  the  cor. ten* 
pi  ted  revenue  In  any  of  the  various  funds  for  any  one  year. 

"Our  pr  esent  Conatitut  ;n  and  laws  raeua  that 

t-era  sea  tlue  in  turn  history  of  this  rtate 
wiwn  the  power  (theretofore  -b  aed)  to  ero  ,te 
a binding  indebtedness  upon  .1  county  in  any  one 
year  beyond  the  revenue  of  that  ye;  r levied  for 
eounty  pu  >©#•*,  ire  taken  away  frees  county  courts— 
that  U,  la  dninlaterlitr  the  business  affaire 
of  the  courtly  the  * credit  oyetem*  w*e  abolished 
and  the  *ecsh  eye tec*  w e Introduced—  the  latter, 
hovevei | with  flexibility  and  play  enough  to 
allow  e c u’  ty  court  in  any  one  year  to  contract, 
by  vay  of  nticip  tion.  with  refers  ne  to  the 
county  revenue  for  that  ye^r*  To  this  end  it 
will  be  found  th  t eld  statutes  were  nodi  fled  and 
ne^  enacted  w ich,  in  oonnoct ton  with  the  old, 
were  intend^  to  present  a collate  and  her  on  lone 
acheo  for  administering  tl»e  a fairs  of  the  county, 
and  at  one  -nd  the  aa  s ti  e put  on  foot  and  keep 
going  tis  c-  eh  aysteu***  lecher  v.  I loser,  r-9  o. 

1.  c.  330. 

"The  evident  purpose  of  the  f ranere  of  the  con- 
stitution and  the  people  who  ..dotted  it  was  to 
bo  11  eh,  in  the  o&ilnletivition  of  oounty  and 
municipal  govorncaent,  the  credit  ava terra  and 
establish  the  q eh  „:/st0q  by  lloitiic  the  amount 
of  tr  wnleh  rai jlit  be  usposed  by  a eounty 
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for  county  purposes,  and  limiting  the 
expenditures  In  ary  given  year  to  the 
amount  of  revenue  which  such  tax  would 
bring  Into  the  treasury  for  that  year* 

Section  12,  euora.  is  clear  and  explicit 
on  tills  point.  Under  this  section  the 
county  court  night  anticipate  the  revenue 
collected,  and  to  be  collected,  for  any 
given  year,  and  contr  ct  debts  for  ordinary 
current  expenses,  which  would  be  binding 
on  the  county  to  the  extant  of  the  revenue 
provided*  for  that  year,  but  n&t  ijj  excels 
of  Book  v.  Bari,  3?  Mo.  1.  c.  252. 

It  therefore  follows,  from  the  reasoning  of  the  supreme 

Court  in  the  above  «a. es,  that  if  the  County  Court  may  taka  the 

revenue  collected  in  a given  year,  where  there  is  not  more  tlian 

sufficient  revenue  to  defray  its  current  obligations  against  said 

funds,  and  absorb  said  funds  in  that  way,  the  result  would  be  there 

would  be  no  funds  with  which  to  p.^y  the  current  deuuuids  upon  said 

l 

funds  and  the  consequence  would  be  a suspension  of  the  business 
affaire  of  the  county  relative  to  f.;  id  particular  fund. 

It  is  our  opinion  that  the  county  is  not  legally  obli- 
gated to  pay  demands  beyond  its  contemplated  revenue  for  the  year 
in  which  the  debt  was  created  and  it  follows  that  the  criminal  cost 
accruing  against  a county  in  the  year  1932  must  be  paid  out  of  the 
funds  set  apart  by  the  County  Court  for  that  purpose  for  the  year 
1932,  and  if  the  taxes  collected  or  to  be  collected,  belonging  to 
said  fund  for  said  year,  are  exhausted,  then  no  obligation  rests 
upon  the  county. 

n e further  hold  that  if  the  expenditures  already  paid 
out  of  said  funds  for  the  year  1932  do  not  absorb  the  contemplated 
revenue  of  said  funds,  then  the  County  Court  may  isr.ue  its  warrant 
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against  said  fund,  to  be  paid  w bon  the  treasurer's  books  show  the 
funds  are  in  the  treasury,  belonging  to  said  fund  from  the  revenue 
of  1932* 

Ane waring  question  two  (2)  embraced  in  your  letter,  I quote 

from  State  ex  rel  v.  Allison,  155  Mo.  1.  c*  333-5  s 

“It  thus  appears  that  it  is  not  until  the  May  terra 
that  the  county  court  know s exactly  what  the  aggregate 
assessment  of  the  county  is,  and  it  is  not  until  then 
that  the  rate  of  taxation  is  fixed  and  the  exact  amount 
of  revenue  to  be  levied  is  ascertained*  And  in  view  of 
that  condition  and  of  the  constitutional  provision  that 
forbids  a county  to  incur  debts  in  any  one  year  to 
exceed  its  income  and  revenue  provided  for  that  year 
(sec*  12,  rt.  10,  Constitution),  the  relator  contends 
that  it  conclusively  follows  that  the  fiscal  year  for 
the  county  begins  on  May  1st.  The  -argument  is  not  with- 
out persuasive  force  to  show  that  it  would  be  a con- 
venient provision  if  the  legislature  should  see  fit 
to  so  enact,  hut  it  does  not  demonstrate  that  the 
statutes  in  their  preeent  form  mast  receive  that  con- 
struction or  fail  of  their  purpose.  And  we  must  be 
forced  to  that  result  befo.  e we  would  be  Justified  in 
giving  to  the  word  'year*  an  artificial  meaning  in  the 
face  of  the  rule  of  construction  and  definition  laid 
down  in  the  eonterap oraneous  statute  above  quoted* 

But  really  whilst  there  is  some  uncertainty  it  is  not 
very  serious*  True,  from  Jaim  iy  to  May,  one- third  of 
the  year,  the  county  court  can  not  know  the  exact 
amount  of  revenue  that  the  taxpayers  will  be  called 
on  to  furnish.  This  uncertainty  exists  because  the 
exact  valuation  of  the  tax-. bis  property  in  the  county 
Is  then  unknown,  and  the  rate  of  taxation  has  not  then 
been  fixed,  yet  axpense^  are  necessarily  incurred  in 
carrying  on  the  county  government  and  maintaining  its 
duty  to  the  state.  But  is  certainty  to  that  degree 
necessary?  Cun  not  the  revenue  for  the  ensuing  year 
be  estimated  on  the  first  of  January  with  sufficient 
approximation  for  the  purpose  $f  putting  reasonably 
safe  limits  to  the  debts  to  be  incurred?  Even  after 
May  1st,  there  mast  be  an  element  of  uncertainty  in 
the  amount  of  the  county's  Income  because  all  may  not 
be  collected  that  is  assessed.  Ordinarily  there  is 
not  such  a difference  between  the  aggregate  assessment 
of  the  county  for  one  year,  and  the  following,  as 
would  put  the  county  Judges  to  sea,  and  if  any  unusual 
event  had  taken  place  since  the  last  assessment  likely 
to  produce  an  extraordinary  diminution  or  increase  in 
the  value  of  the  county's  property,  the  county  Judges 
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would  be  apt  to  know  it.  The  economic 
problem  for  them  to  solve  Is  the  amount 
of  indebtedness  it  will  be  prudent  to 
incur  for  the  county  for  four  months  in 
view  of  tlie  probable  income.  Aa  a common 
cense  business  problem  there  is  nothing 
very  difficult  about  it,  and  if  county 
judges  are  not  to  be  accredited  with  suf- 
ficient discretion  to  determine  a matter 
of  that  kind,  then  our  whole  eye tern  is 
wrong.  The  county  court  can  keep  safely 
wituin  the  constitutional  limitation,  and 
follow  strictly  the  provisions  of  the 
statutes  above  quoted,  and  still  count 
the  fiscal  year  as  beginning  on  danuuiy 
first,  und  ending  December  thirty- first. 

Y.'e  h ve  followed  the  learned  counsel  for 
the  rel  tor  in  his  brief  but  we  see  no 
reason  to  .uestlon  the  soundness  of  the 
decision  In  ilson  v.  Knox  County,  supra, 
or  in  State  ex  rel*  v.  Appleby,  supra, 
to  the  same  effect.  Upon  a review  of  the 
whole  subject,  we  again  conclude  taut  the 
fiscal  year  for  the  county  aw  well  as  the 
State,  begins  January  first,  and  ends 
Deeeaber  thirty- first** 

It  follows  from  the  foregoing  case  that  warrants 
issued  by  trie  County  Court  in  December  1932,  are  chargeable 
to  the  revenue  of  1932*  The  fiscal  year  of  the  county,  as 
well  as  the  state,  begins  on  January  first  and  ends  December 
31st. 


Very  truly  youre. 


• 1 • a&rnee 

Aesi  tant  Attorney  General 


A.  PROVED  i 


ATTOHHKV  aKfiS&AL 


NEPOTISM 


Applies  to  officials  and  employes 
of  cities  of  all  clases  in  the 
State  of  Missouri . 


April  20,  1953 


honorable  Joseph  1. 
Pro:  ecu  tin  > Attorney 
Owonsvllls,  Missouri 


hear  »r.  otai 


i'nla  Department  acknowledges  receipt  of  your 
letter  acted  April  21,  1933,  as  follows  I 

RI  will  appreciate  it  very  much  If  you 
will  give  me  an  opinion  regard  I n tha 
application  of  the  nepotism  law  as 
relatln  to  cities  of  the  4th  class.” 


Section  IS  of  Artlclo  XIV  of  the  dona  tl  tut  Ion 
the  M o te  of  .ulaaourl  roada: 


"Any  out  lie  oi' fleer  or  employe  of  this 
Stats  or  of  any  political  su bd lvln Ion 
thereof  who  shall,  by  virtue  oi  said 
office  of  employment,  inve  the  rl  ht 
i-o  name  or  appoint,  any  pardon  to  render 
service  to  the  Stats  or  to  any  political 
so  id  Iv  tel  on  thereof,  and  who  shall  name 
or  appoint  to  such  service  any  relative 
wtthln  the  fourth  degree  either  by 
consanguinity  or  affinity,  ahull  thereby 
forfeit  his  or  her  office  of  employment. 


hutting  it  In  plain  words  the  above  section 
oi  the  Constitution  prohibits  an^  publ 1c  off 1 cor  of  the 
? rate  or  of  any  political  subdivision  thereof,  matfur 

elected  or  uj  >oln  ed,  from  eacorclsln  htn  right  ro  name 
or  appoint  any  person  to  render  service  to  the  state  or 
to  eny  f>oll'ic«l  subdivision  of  the  state  who  1*  related 
wl  thin  the  fourth  degree,  either  by  consanguinity  or 
affinity  io  such  public  officer  whan  such  puilic  oi  fleer 
shall  novo  tits  rl  lit  to  nane  or  appoint  any  oerson  to 
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render  auch  service  by  virtue  of  tiro  office  told  by  such 
public  oft  loot-*  >he  italic  officer  vlolotln  t it 
px-ov  Ip*  on  of  the  i one  tl  tut  I m tubjMte  hlTswll'  to 
".savin,  tba  office  so  hold  by  him  forfeltoii. 

tl»  acove  section  further  prohibit*  on 
aipioje  of  t ls  Sto-c  or  an  employe  of  any  political 
aubdtvtptjo  ui  the  Slate,  often  by  virtue  oi  the  omploj nent 
no  held  eueti  vnployo  ban  the  rl^ht  to  name  or  appoint, 
way  poraon  to  rander  service  to  tbs  ttato  or  to  any 
jol!*leol  sutdlvl«*an  ‘Imrea f,  fron  na.i:ie  soy  perron  «1jO 
la  rolo tcu  within  f ha  fourth  do  ree,  either  by 
pon  an, -dnt’y  or  affinity  'p  such  employe*  -"ha  penalty 
for  pueii  ;rohf  I too  set  bain  that  the  en^lo/ncot 
of  such  ami  loyo  *»y  ba  i orf»ltad« 

•bsrof  or«  If  the  elected  or  appo>Dt«d 
official*  o;  a c*ty  of  any  class  In  this  h'tts  ora 
fut.Hr  of!  le!«ls  or  If  a city  oS  any  clast  In  tbli 
state  Is  a 'political  aubdlvtalm  oj  the  : tale,  ti^ac 
suoh  offlooro  of  a city  oi  any  class  In  the 
*.c  !*»r  alec > ad  or  appointed,  and  12m  employe*  of  a 
city  jJ  any  class  in  this  state,  atx@n  such  e-i.  loy  j 
! aa  the  rtrht  of  appoSnu  nt  sr  at  ova  <y;tl'ned, 
full  vltiln  the  *•  onln  and  proht  ttlone  m ■ action  IS 
of  «rtlcli  IV  of  tiio  Dostltuiloa  «1  the  : fata  of 

rl*  An  anseer  to  etthor  of  the  above  quest?  ne 
will  anav'sr  your  quest  ton* 

In  ette  ptlitg  to  arrive  at  the  x^aoiiv  of 
'■.ba  a ovj  q.omkI  provision  of  tfto  coat!  tut* an  tutd  tn 
a cgnstr.etfao  hereof,  the  aleciifafa  Intended  to  to 
el  Initiated  and  ti  e evlla  rou.ht  to  ue  orail -aiol  ar.o  la 
to  kept,  in  Ind  In  order  -a  determine  ha  scope*  of  the 
provision  * i*»t  was  l nt.indod  by  the  */Fl  tare  of  such 
oonstltutl  ofil  a vindiont*  As  to  tba  r lea  of  construe* In 
to  be  ap,  l'ed  to  copstltutlcail  provisions  tuo  . uvr  - a 
mirt  of  tj.la  state  In  . tote  ax  rel  .urfhcu  e v*  .joeknnnn, 
a.,  lc>4 , llM,  191*  said, 

’’  iiwra  ere  certain  #cl l-unders  t.  ood  rules 
laid  loan  tjy  tbs  courts  l'or  the  construe tl  n 
of  e aatttutloRiil  provisions,  and  they  are 
the  aero  as  ti*oao  overr.ln  lo  l*lattva 
naetmonta. 


i onorable  Joseph  1.  fat* 
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“3" 


It  wet  said  In  State  ex  rel.  v.  c<owan 
138  Jo.  1.  c.  19k p In  discussing  the 
general  rules  of  construction  of 
constitutional  provisions  theti  "The 
organic  law  Is  subject  to  the  ssraa  general 
rules  of  construction  as  o' bar  laws*  due 
regard  baing  bad  to  the  broader  objects 
end  scope  of  the  for  nor,  as  a c liar  ter  of 
popular  government.  The  Intent  of  sueh 
an  instrument  Is  the  prime  object  to  be 
attained  In  construing  It", 

In  12  corpus  Juris ,700,  It  is  said*  "Vee 
Court,  therefore,  should  constantly  ivsep  In 
mind  the  object  sou  ht  to  be  accomplished 
by  Its  adoption,  and  the  evils.  If  any, 
sou  lit  to  be  prevented  or  remedied". 

And  also  In  12  Corpus  Juris,  702,  it  Is 
said:  "If  a literal  Interpretation  of  the 
lan  uage  used  In  a constitutional 
provision  would  give  It  an  effect  In 
contravention  of  the  real  purpose  and  Intent 
of  the  instrument  as  deduced  from  a 
cons Id era t icm  of  all  its  parts,  such  intent 
must  prevail  over  the  literal  mean  Lap".  " 

A public  office  and  public  officer  Is  defined 
In  State  ax  rel  Zevely  v.  Kaokmann,  300  *©• , 58,  67,  in 
language  as  follows! 

"In  the  most  general  and  comprehensive 
sense  a "public  office  Is  an  a^ncy  for 
tho  State  and  a person  whoso  duty  It  Is 
to  perform  this  agency  is  a "public 
of floor".  Stated  more  definitely  a 

"public  office"  Is  a charge  or  trust 
com  erred  by  public  authority  for  a 
public  purpose,  the  duties  of  which  involve 
In  their  performance  tho  exercise  of  some 
portion  of  sovereign  power,  whether  -rest 
or  small.  A public  officer  is  on  Individual 
who  has  been  elected  or  appointed  In  the 
scanner  prescribed  by  law,  who  has  a 
dec 1 nation  or  title  ^Iven  to  him  by  law, 
and  who  exercises  the  functions  conoerninp, 
the  office  ansi  nod  to  him  Ly  law.,  (State 
ex  rel. bail th  v#:heu*,3d  So*d70-72,il4  i<a.l098; 
cited  In  State  oh  rol ,v. .aroney ,ldl  o.l.e.54L>). 


honorable  Joseph  i.  ■ a So 
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To  the  s&<3e  effect  see  hasting  v.  Jarper 
County,  314  -o.,  144,  149. 

the  duties  of  the  various  city  officials 
ami  employee  as  provided  In  Chapter  38  of  the  revised 
; iatutee  of  Missouri,  1989,  are  similar  Is  oat  respects. 

Tha  statutory  provisions  applying  to  cities  of  tho  different 
classes  unless  the  city  Is  operating  under  a special  charter, 
is  tho  charter  and  contains  the  powers,  duties  and  authority 
of  tho  respective  officials  and  employes  or  the  cities  of 
each  particular  class.  Referring  partlcuh  rly  to  Article 
VIII,  of  Chapter  3d  Hevined  statutes  Missouri,  1989,  which 
Is  the  charter  of  cities  of  the  fourth  class,  we  find  that 
a general  election  shall  be  held  for  the  election  o certain 
specified  elective  officers.  .any  duties  are  Imposed  on 
the  mayor,  board  oi  aldermen  end  appointive  officers. 

The  mayor  has  the  power  to  appoint  certain  officers  of  the 
city,  with  the  consent  and  approval  of  a majority  of  tho 
members  of  the  board  of  alderman.  Unless  a police  Jude 
is  provided  for  tho  mayor  sits  as  a quasi  court  In  the 
trial  of  the  cases  lor  the  violation  of  city  ordinances, 
the  mayor  may  cast  a vote  on  any  proposition  before  the 
board  when  a vote  amon  the  /combers  of  the  board  results 
In  a tlo.  The  mayor  may  approve  or  veto  ordinances 
enacted  by  the  board  of  aldermen  for  the  povernmosit  of  the 
city*  Section  7018  Revised  . tafcutea  Missouri,  1989, 
provides  as  follows 1 

"The  mayor  and  board  of  aldermen  of  each 
city  ovomed  by  this  article  shall  have 
the  care,  management  and  control  of  the 
city  and  its  finances,  and  shall  have 
power  to  enact  and  ordain  any  and  all 
ordinances  not  repugnant  to  the 
Constitution  and  laws  of  tlile  state, 
and  such  as  they  shall  dean  expedient- 
for  the  good  government  of  the  city, 

5 he  preservation  of  peace  and  ■.  ood  order, 
the  benefit  of  trade  and  commerce  and  tho 
health  oi  the  Inhabitants  thereof,  mid 
such  other  ordinances,  rules  and 
regulations  as  -nay  fee  do  ©nod  necessary 
to  carry  such  powers  Into  effect,  and  to 
alter,  modify  or  repeal  the  same.'* 


honorable  Joseph  1.  ate 
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Iben  follows  various  soot  lone  authorizing 
the  hoard  of  alderman  to  enact  ordinances  i or  tbs 
regulation  of  peace  and  order  In  the  city,  to  secure  the 
general  health  of  the  Inhabitants  thereof  and  to  cause 
certain  street  and  sidewalk  improvements  to  be  -node,  sewer 
districts  to  be  established  and  severe  constructed  and  any 
other  like  powers  and  duties  are  given  the  mayor  and  board 
of  aldermen.  All  of  the  forego  In;  to  be  carried  Into 
effect  by  the  mayor,  board  of  aldermen,  officials  and 
employes  of  the  city. 

ihere  Is  a line  of  cases  in  this  state, 
eamuionolng  with  Kansas  City  v,  Noel,  122  do,  £32,  holding 
that  municipal  corporations,  not  includin  the  city  of 
i>t,  t<ouls.  In  this  state  are  not  political  subdivisions 
within  the  meaning  of  Article  VI,  of  hoetion  12  of  the 
Constitution  of  the  State  of  -issourl,  with  reference  to 
the  appellate  jurisdiction  of  the  Supreme  Court,  but  in  all 
of  those  cases  the  writers  of  the  opinions  rave  been  careful 
to  point  out  that  the  holdin  that  the  city  was  not  a 
political  subdivision  of  the  state  was  only  within  the  meaning 
of  the  constitutional  provisions  last  referred  to, 

ihat  a city  may  te  cons  id  a rod  a poll  leal 
subdivision  of  a state  In  some  Instances  Is  held  in  other 
caros.  In  Jefferson  City  uas  bight  Company  v.  Clerk,  95 
U.  S,  u44,  654,  24  L,  £d,  522,  the  Supreme  Court  of  the 

United  5*  a toe  said* 

"A  city  la  only  a political  subdivision 
O:  the  Mata,  if  sde  for  the  convenient 
administration  of  the  government.  It  Is 
an  instrumentality,  with  powers  nore  or 
less  enlarged,  according  to  the  requirements 
oj  the  public  end  which  may  be  Increased 
or  repealed  at  the  wl  11  of  the 
Legislature11. 

And  In  lord  v,  Delta  and  Finn  fond  Company, 

164  U,  5.  662,  41  L.  <d.  594,  the  iupror'e  Court  of  the 

United  Mates  again  said: 

"A  city  Is  a municipal  corporation,  a 
political  subdivision  of  the  state,  charged 
with  certain  specified  duties  of  govorimant 
within  Its  territorial  limits,  and  for  the 
full  discharge  of  thoso  dutlue  It  is 
authorised  to  levy  faxes". 


ionornble  Joseph  i.  take 
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Hie  .»upr<atoe  Court  of  this  state  In  orrlson  v. 
ore;/,  146  Jo*,  543,  held  that  a levee  district  constituted 
a political  subdivision  of  the  state  el thin  the  meaning 
of  the  provisions  of  the  constitutional  limitation  as  to  the 
extent  to  which  a political  subdivision  of  the  state  may 
become  Indebted* 

At  page  561  of  the  opinion  the  court  raids 

"It  is  a public  political  subdivision  of 
the  state  which  tbu  eta  to  ha  a the  power  to 
create,  under  Its  police  powers,  ana  as  such 
subdivision  It  exerolses  the  prescribed 
functions  oi  overnmont  in  the  district.". 

in  reason  in  out  trie  question  as  to  whether 
or  not  a levee  district  was  a political  subdivision  of  the 
state,  the  court  in  the  last  n aiaod  oaso  at  page  562  of 
the  opinion  salds 

" i'h®  power  to  construct,  drains  and  sewers, 
to  open  and  improve  street©,  to  regulate 
tile  uses  of  private  property  so  as  to  prevent 
nuisances,  to  establish  fire  limits  in  large 
and  populous  cl i las,  :o  establish  quarantine, 
to  remove  and  isolate  persons  affected  with 
smallpox  and  other  contagious  dlseasos  in  order 
to  stop  the  spread  oi  disease,  la  all 
dependent,  upon  the  police  power  of  the  State, 
exercised  for  the  ion of it  of  the  health  and 
well  roifip  of  the  people*  In  every  rase 
there  uet  bo  the  Impress  of  a public  purpose 
upon  the  law  to  lualco  it  constitutional*  It 
is  not  onou  h that  private  interests  will  bo 
Bubrorvou,  or  that  private  property  will  be 
enhanced  In  value*  .there  mat  be  s public 
interest  applicable  to  a community  of 
perrons  to  be  benefited*  -he  health  of  the 
people  is  the  substrata  upon  which  the 
prosperity  of  th  bra  to  rests,  and  lar/s 
conducive  to  health  have  always  been  upheld" • 

any  of  the  powers  oi  a levee  district  and  the 
effects  of  Its  organization  :,ivon  an  a reason  for  tin  bold  Inf' 
that  a levee  district  la  a political  subdivision  of  the  state 
applies  with  equal  force  to  the  powers  ana  duties  of 
officials  and  employes  of  the  respective  cities  of  this 
state  as  wall  as  the  effect#  of  the  charter In  of  sueh 
cities  and  the  results  of  the  discharge  of  the  duties  of 
the  officials  and  employes  thereof. 


Honorable  Joseph  T.  iota 
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Tine  case  of  Sorenson  v . fho  Superior  Court, 

254  Pacific  230,  dsfinin  the  characteristics  of  a 
poll ileal  subdivision,  at  page  231  of  the  opinion  quoted 
with  approval  the  following! 

"f’heso  distinctive  marks  are,  I think, 
that  they  embrace  a certain  territory  and 
Its  Inhabitants,  organised  for  the  public 
advantage,  and  not  in  the  In  tare  at  of 
particular  Individuals  or  classes;  that 
their  chief  design  is  the  exercise  of 
governmental  functions,  end  that  to  the 
electors  residing  within  each  is,  to  some 
extent,  committed  the  power  of  local 
government,  to  be  wielded  either  mediately 
or  Immodlately , within  their  territory, 
for  the  peculiar  benollt  os  the  people 
there  residing,  .jodlss  so  constituted 
are  not  merely  creatures  of  the  state, 
but  parte  of  it,  exerting  the  powers  with 
which  It  Is  vested  for  the  promotion  of 
tt*ose  leading  purjoss  wi  tch  It  was 
Intended  to  accomplish,  and  according  to 
the  spirit  which  actuates  our  Republ 1 can 
system*1 , 

from  the  forego In  definitions  ol  a "poll  leal 
Futulvle'on"  oi’  » state  In  the  light  of  the  duties  and 
authority  bl  tlie  officers  and  employes  of  the  respective 
classes  of  cities  in  disaourl,  we  reach  the  conclusion 
that  the  officers  or  th  cities  of  all  classes  In  this 
state  are  public  officers  and  that  the  employes  of  such 
cities  are  employes  of  a political  subdivision  of  the  state, 
within  Uio  meaning  and  in1 onuant  of  . ectlon  13  of  Article 
XIV  oi  tire  Constitution  of  tho  State  ol  Missouri,  whan 
such  officials  or  employes  have  the  authority  to  name  or 
appoint,  ue  provided  In  such  section. 


Very  truly  yours. 


iufnOV  ai)i 


01L*KRT  LA4*. 

Assistant  Attorney  oennral. 


Attorney  General 
GL:LC 


BUXLSXVG  AID  LOAN: 

A - Ponr  of  Dlmton  to  •■•ml  Bylaws. 

B - Power  of  Directors  to  amend  By-law*  whoa  prooont 
By-law*  specifically  glwo  Board  ouch  pom* 


April  37,  1933. 


Mr*  Z.  S.  Tosdoll , 
General  Oouaool 
Federal  Howe  Loan  Bank 
Bee  Koines,  Zowa 


FILED 


Dear  Mr.  Teedell: 

In  your  letter  of  April  13,  1933,  you 
request  an  opinion,  (1)  ae  to  whether  or  not  the  Board 
of  Directors  of  the  Missouri  Building  and  Loan  Aesoola- 
tlon  has  power  to  aaend  the  Association*  e By-law*}  (3) 
whether  the  Board  of  Director*  ha*  power  to  aaend  their 
By-law*  if  the  present  By-law*  epeelfloally  give  the 
Board  such  power. 


see.  5090,  Law*  He.  1931,  under  the 
heading  "Building  and  Loan  insolations"  provides: 

"the  shareholder*  of  such  corporation  nay 
make  and  adopt  all  necessary  By-laws  for 
the  government  of  the  affaire  and  Business 
of  the  oorporation,  provided  that  the  saws 
shall  not  Bo  inoonolsteat  with  the  Consti- 
tution or  laws  of  the  state.  A espy  ef  euoh 
By-laws  shall  Be  filed  with  the  supervisor 
of  building  and  loan  associations,  and  suoh 
by-laws,  and  any  amendments  thereto  or  change* 
therein,  shall  not  Bo  In  fore#  and  offset, 
and  no  action  shall  Be  taken  thereunder  un- 
til the  same  are  approved  By  the  supervisor 
of  Building  and  loan  associations  ae  Being 
practically  and  financially  sound  and  in  the 
Best  interest  of  the  shareholders.***" 

See.  4553,  R.8.  Me.  1939,  under  the  head- 
ing14 Corporations"  provides: 

"By-laws  to  direct  a manner  of  taking  the 
vote  of  the  stockholders  on  the  question  of 
increasing  or  diminishing  the  number  of 
dir met ore  or  trustees,  of  changing  the  oor- 
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pornte  nainp,  may  be  made  by  the  director* 
of  the  corporation  for  the  tine  being." 

It  trill  be  noticed  therefore  that  neither  under 
the  general  Incorporation  lavs  or  under  the  sections  of 
the  dtntutes  dealing  specifically  with  building  nd  loon 
associations  are  the  directors  of  a corporation,  given  the 
power  generally  to  wake,  amend  or  repeal  by  laws. 

Tit#  directors  under  section  4553  supra  c^n  only 
make  by-laws  concernin'  - the  matter  stated;  Brinkerhoxf  Uo • 
vs.  hut  her  Co.  lid,  Uo*,  447;  34  &•  W.  139;  sad  trsa  these 
exceptions  are  not  included  In  eotion  5590  supra  referring 
to  building  and  loan  associations. 

Indeed  as  vlll  be  noticed  by  reference  to  Section 
5590,  Lavs  ho.,  1531,  these  duties  are  specifically  in- 
trusted to  the  shareholders  of  such  corporations . 

In  the  o&3e  of  Klix  et.  al.  we.  Polish  etc.  larleh, 
137,  Mo.  App. , 347;  118  8.W,  1171,  the  Court  held; 

"By-laws  of  the  corporation  mist  be  adopted 
by  the  members  of  the  corporate  body  and  can- 
not be  changed  by  the  directors  unless  the 
ohnrter  or  fundamental  law  so  provides. M 

In  £ndlloh  on  "Building  Associations",  Sec.  871, 
the  author  says* 

"Ordinarily  this  power  (to  aake  by-laws ) resides 
in  the  corporate  meeting  of  the  stockholders  to 
be  exerol^ed  by  them  in  the  sane  manner  in  which 
the  charter  directs  them  to  exercise  other  powers 
or  to  transact  other  business. 

"It  1s  only  by  express  charter  provision  that 
this  power  can  be  delegated  to  particular  of- 
ficers or  body  of  members , e.g.  the  Board  of 
Directors." 

In  the  case  of  Ckirllck  et.  al.  va.  Mutual  Building 
and  Loan  Association,  13$,  111.  A.  deports  403  l.o.  413, 
the  Court  held: 

"ti'.ich  associations  can  under  the  statute  only 
adopt  by-laws  at  a meeting  of  the  stockholders • " 


Mr.  S.  3.  Tesdell 
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bnudatlloB  of  tho  lUIvtM  has  not  brought  to 
light  any  provision  whereby  directors  hove  tho  authority 
to  aak«  by-laws  or  to  amod  thoo  after  they  aro  ends  and 
adopted.  Tho  general  rale  of  lav  applicable  la  suoh  oases 
le  that  the  power  to  Alter,  attend,  sad  repeal  the  by-law* 
la  Tested  la  the  aaae  body  la  which  la  Tested  tho  power 
to  enact  then  in  the  flrct  instance,  that  la  tho  ahareholdere 
and  la  suoh  body  only,  14  Corpua  Juris  368. 

Zt  any  be  contended,  however,  that  even  though 
the  statute  wests  tho  powar  to  aake  by-laws  la  the  share- 
holders, nevertheless  if  the  sharoholdors  see  fit  to  dele- 
gate that  power  to  the  Board  of  Directors  and  do  oo,  than 
the  Board  of  Olroetors  nay  properly  axarolao  suoh  power. 

In  answer  to  this  contention,  to  quote  fron  14  Corpus  juris 
364, 

“The  power  to  wake  by-laws  cannot  be 
delegated  to  a Subordinate  Board  or 
Offleers  by  the  body  la  which  it  la 
expressly  and  aasluslwaly  wasted  by 
tbs  charter  or  governing  statutes  and 
It  has  been  bald  that  a by-law  which 
surrenders  to  the  directors  the  ex- 
clusive power  to  altar  or  aasnd  the  by- 
laws la  unreasonable,  illegal,  sad  ultra 
wires. * 

To  tho  sens  offset,  see  Alters  we.  Jurneynea, 
etc* , Association”  19,  Pa.  Super.  373. 

The  above  point  has  been  passed  on  by  tills  office 
la  reference  to  the  ratification  of  by-laws  la  connection  with 
other  savings  sad  lean  associations,  in  both  in stances  in 
which  tho  by-laws  providing  tho  Board  of  Directors  nay  eased 
or  repeal  by-laws  baa  been  held  inconsistent  with  the  lows  of 
Missouri  because  suoh  power  is  vested  in  the  ahareholdere  only. 

Fron  the  foregoing  it  Is  the  opinion  of  this  office 
that  the  Board  of  Directors  does  not  haws  the  power  to  aaend 
the  association*  e by-lowa  oven  though  tho  present  by-laws 
specifically  give  tho  Board  suoh  powers,  this  power  being  vestal 
in  the  shareholders  of  tho  association. 


Very  truly  yours. 


APPROfBDi JOHN  W#  HOFFMAN,  JR. 

wnv  mormtm  Assistant  Attorney-General. 
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Section  13  of  Article  14  of  the  Constitu- 
tion not  viol e ted  because  te ocher  worries 
df»u:;.ter  of  director,  or  because  daughter 
SPOT ISM:  of  director  is  elected  by  other  directors 

•"hen  the  related  director  was  not  nresent, 
\ had  no  knowledge  and  does  not  perticipate 

v i n her  election. 


Dr.  H.  E.  Tatum, 
Brunswick,  ireouri. 

Dear  Sir: 


Sente’,  ber  13,  1033. 


FILED' 

?/> 

' 


Ye  are  ack no  wl  e dp  in  g receipt  of  your  letter  in  which  you 
ioouire  as  follcws: 


"I  aa  enclosing  you  an  article  from  the  Brunswick er  in 
which  our  friend  Clayton  takes  two  of  us  school  direct- 
ors to  task  for  remaining  on  the  board  after  relatives 
had  been  employed  as  teaciers. 


In  regard  to  Ur.  Humo  to  whom  MX*  Clayton  refers,. he  was 
elected  ns  music  teacher  before  he  became  Kr.  ”errill' b 
son-in-law.  In  regard  to  ay  daughter,  —Elizabeth  was 
not  an  applicant  for  a teaching  position  here.  She  was 
elected  to  fill  the  vacancy  occurring  by  the  unexpected 
resignation  of  Mies  Varjorle  Merrill.  However,  she  nor 
I knew  n thing  of  the  vacancy  until  she  wps  notified  of 
her  election  to  fill  it. 


As  you  see,  It.  Clayton's  basis  for  criticism  was  the 
decision  rendered  by  Judge  Gantt  in  the  case  of  Otto 
hittle,  school  director,  who  was  ousted  for  cast  inf 
the  deciding  vote  to  eaploy  his  relative,  which  wne 
considered  a violation  of  the  anti-nepotism  amendment. 
From  the  opinion  Judge  Gantt  rendered,  I did  not  feel 
that  I was  violating  the  anti-neootism  law  by  remaining 
on  the  Board  as  I was  not  present  when  ray  daughter  was 
elected. 


Ac  Attorney  General , what  would  be  your  opinion  ss  to 
how  the  anti-nepotism  law  applies  to  a school  director 
who  takes  no  part  in  voting  for  a relative  for  teacher.’' 

You  inquire  first  whether  or  not  a director  is  disnrual- 
ified  because  a music  teacher  previously  employed  bv  the  board 
sfterrards  becomes  the  son-in-law  of  the  director.  Second, 
whether  or  not  you  are  disqualified  as  a director  because  of 
the  election  to  office  of  your  daughter  when  you  were  not 
present  at  the  m sting  of  the  board  and  did  not  in  any  way 
name  or  select  her  as  a teacher.  You  inquire  whether  or  not 
the  fact  that  both  of  you  have  remained  on  the  board  since 


i 
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the  transpiring  of  these  events  would  make  you  guilty  of 
violation  of  the  nepotism  orovision. 

Section  13,  Article  14  of  the  Constitution  of  iscouri 
provides  as  follows: 

"Any  public  officer  or  employe  of  t is  State  or  any 
political  subdivision  thereof  who  shall,  by  virtue  of 
said  office  or  employment , have  the  right  to  name  of 
appoint  any  person  to  render  service  to  the  State  or 
to  any  political  subdivision  thereof,  or  who  shall 
name  or  appoint  to  such  service  any  relative  within  the 
fourth  degree,  either  by  consanguinity  of  affinity,  shall 
thereby  forfeit  his  or  her  office  or  employment. " 

The  mandate  of  the  foregoing  constitution  provision  is 
that  no  public  officer  having  a right  to  name  or  a point  any 
person  to  render  service  to  the  State  shall  name  or  appoint 
to  such  service  any  relative  within  the  fourth  degree,  Under 
the  Constitution,  it  is  the  exercising  of  the  right  "to  name 
or  annoint"  a oerson  within  the  prohibited  degree  that  is 
a violation  of  the  rovision.  If,  by  change  of  circumstance* 
or  because  of  the  actions  of  others,  a relative  of  a member 
of  the  board  holds  a position,  the  related,  member  does  not 
necessarily  forfeit  his  office. 

In  State  ex  rel.  Roy  ' cK it trick. v,  Otto  Whittle  (not  yet 
reported},  the  court  says  as  follows: 

"It  is  a matter  of  common  knowledge  that  at  the  time 
of  the  Constitutional  Convention  in  1922-1933,  and  for 
a long  time  nrior  thereto,  may  officials  appointed 
relatives  to  positions  and  thereby  placed  the  names  of 
said  relatives  upon  the  public  payrolls.  The  oo^er  was 
abused  by  individual  officials  and  by  members  of 
of  icial  boards,  bureaus,  commissions  and  committees 
with  whom  was  lodged  the  power  to  apnoint  persona  to 
official  positions.  It  also  was  abused  by  officials 
with  whom  was  lodged  the  power  to  appoint  persons  to 
official  positions,  subject  to  the  bp  roval  of  courts  and 
other  functionaries  of  the  State  and  its  political 
subdivisions.  * * * As  between  the  district  and  the 
teacher,  the  power  to  employ  ia  lodged  with  the  board. 
However,  as  between  the  public  and  a director  'the 
right  to  name  or  appoint1  a teacher  is  not  determined  by 
reference  to  the  Statute.  To  hold  that  said  ’right’ 
is  so  determined  would  convict  the  peo  le  of  intending 
to  eradicate  only  a small  part  of  the  evil.  Further  ore, 
to  so  hold  would  be  absurd.  Respondent  also  argues  that 
the  amendment  is  only  directed  against  officials  having 
all  the  right  (nowerf  to  appoint.  We  do  not  t ink  so. 

The  question  must  be  determined  upon  a construction 
of  the  amendment.  It  is  not  so  written  therein.  The 
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amendment  is  directed  against  officials  w o rhalj-  :-ve 
(at  the  time  of  the  selection)  'the  right  to  name  or 
appoint'  a person  to  office.  Of  course,  a board  acta 
through  its  official  members,  or  a majority  thereof. 

If  at  the  time  of  the  selection  a member  has  the  right 
(power),  either  by  casting  a deciding  vote  or  otherwise 
to  name  or  bp  oint  a ucrson  to  office,  and  exercises  ssid 
right  (po’mer)  in  favor  of  a relative  within  the  prohibited 
degree,  he  violates  the  amendment.  In  this  case  it  is 
admitted  that  respondent  had  such  'ower  at  the  time  of 
the  selection  and  that  he  exercised  it  by  naming  and 
ap  ointing  hie  first  cousin  to  the  position  of  teacher  of 
the  school  in  said  district, tt 

It  i s apparent  from  the  above  decision  that  if  a member 
of  the  board  eiercisec  his  right  to  name  or  appoint  in  favor 
of  a relative  within  the  prohibited  degree,  he  thereby  violates 
the  constitutional  provision,  ^e  believe,  however,  that  it  is 
necessary  for  him  to  so  exercise  the  right,  and  if  through 
means  over  which  the  director  has  no  control,  a relative  is 
selected  by  the  board,  the  director  has  not  forfeited  his 
office.  To  be  more  explicit,  it  a^-eprs  that  Kr,  tiumo  was 
elected  a teacher  of  the  Brunswick  High  School  at  a time  when 
he  was  not  related  to  any  member  of  the  board.  Afterwards, 
however,  it  an  ears  that  iSr.  Furao  married  the  daughter  of  l‘r. 
.errill,  one  of  the  directors.  At  the  time  that  lir.  ?!uao  was 
eleoted  as  a teacher,  it  does  not  appear  whether  Vt.  errill 
voted  for  him  or  not.  If  he  did  vote  for  him,  there  was  no 
reason  why  he  could  not  properly  do  so  because  at  the  time  of 
his  election,  he  was  not  related  to  t^r.  Merril!  in  any  degree. 

owever,  if  it  could  be  established  that  there  was  collusion 
between  Hr.  Herr ill  and  Jr.  Euroo  whereby  it  was  necereary  for 
~r.  errill'e  vote  to  elect  him  in  order  that  he  might  be 
elected  before  the  marriage  to  S/r.  Merrill's  daughter,  that, 
we  think,  would  raise  a different  proposition.  Leaving  out 
the  question  of  collusion,  which  does  not  appear  to  exist, 
according  to  vour  inquiry,  it  is  the  opinion  of  this  Department 
that  t ie  mere  fact  that  a director  happens  to  become  related 
to  a teacher  during  the  course  of  the  ordinary  vicissitudes 
of  life,  that  does  not  impose  uoon  the  director  a forfeiture 
of  office  under  the  constitutional  provision.  The  constitutional 
provision  does  not  prohibit  the  director  from  remaining  on  the 
board  -’here  it  happens  that  a child  afterwards  marries  a teacher 
employed  by  the  board,  and  do  not  believe  it  was  the  intention 
of  such  constitutional  provision  to  impose  a forfeiture  of 
office  upon  the  director  simply  because  his  daughter  should 
marry  an  employe  of  the  board;  there  being  no  collusion  to  ewoid 
the  constitutional  nrovision. 

As  to  your  second  inouiry,  we  believe  that  the  constitutional 
provision  and  the  whittle  case  both  require  that  before  s, 
forfeiture  of  office  can  be  declared,  that  the  director  exercise 
his  "right  to  name  or  appoint"  an  employe,  or  falling  to  exer- 
cise the  right ,he  has  achieved  the  same  ends  by  reason  of  con- 
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S’  i racy  between  the  other  directors.  It  does  not  appear  from 
the  inquiry  that  there  was  any  conspiracy  between  yourself 
and  the  other  directors  that  you  should  remain  away  from  the 
meeting  or  fail  to  vote  in  order  that  you  would  be  relieved 
from  the  injunction  of  the  constitutional  provision.  It 
appears  affirmatively,  however,  that  your  daughter  was 
elected  to  the  position  bv  the  otheT  me  bern  of  the  board  at 
a meeting  when  you  were  not  present  and  neither  you  or  wour 
daughter "knew  of  the  vacancy  until  notified  of  her  election. 

From  the  facts  piven  in  your  letter,  you  are  not  guilty  of 
any  conspiracy  or  bad  faith  in  not  being  preceit  and  failing 
to  vote,  and  the  sole  question  remaining  is  whether  or  not 
the  fact  that  your  daughter  was  elected  by  the  othnr  .e  here 
of  the  board  without  your  participation  in  the  election  mates 
you  holding  office  a violation  of  the  constitution. 

It  is  our  opinion  that  you  hsve  not  violated  the  consti- 
tutional provision.  You  did  not  exercise  your  right  "to  name 
or  appoint*  your  daughter,  nor  did  you  conspire  -*ith  others 
that  they  should  exercise  t heir  right  to  name  or  ap  'oint  her 
during  your  absence.  Had  you  been  present  and  had  voted  in  favor 
of  the  election  of  your  daughter,  or  had  you  been  uresent  and 
acquiesced  in  her  election,  we  believe  yourould  heve  been 
guilty  of  the  violation  of  this  amend  ent.  However,  not 
being  present  and  not  taking  any  part  in  the  election,  we 
are  of  the  opinion  that  you  are  not  guilty  of  violating  the 
constitutional  orovision. 

It  is,  therefore,  the  opinion  of  this  Department  that 
Hr.  errill  is  not  ruiHy  of  violating  Section  13  of  Article 
14  of  the  Constitution  bv  remaining  upon  the  boerd  airily 
because  hie  daughter  married  one  of  the  teachers  after  his 
election  to  office,  end  ~e  are  of  the  further  opinion  that  you 
nersonally  sre  not  guilty  of  violating  said  Section  by  reowi Fl- 
ing upon  the  board  when  your  daughter  was  elected  to  office 
by  t ie  remaining  me  'bers  of  the  ooaxd,  and  you  d id  not  in  any 
way  participate  in  her  election.  In  answering  both  of  these 
questions,  we  are  assuming  the  utmost  good  faith  of  both 
parties  and  that  no  collusion  existed. 


Very  truly  yourB, 


A.  rROVfiU ; 


Attorney  General. 

FVHsS 


LEGISLATURE:  Power  to  designate  Supervisor  of  Food  & Drugs 

administrative  head  of  Liquor  Control  Acts. 

V7 


November  3,  1933 


Hon.  John  D.  Taylor 
House  of  Representatives 
Jeffereon  City,  Missouri 


Dear  we.  Taylor: 

I adt  novrledge  re  elpt  of  your  request  for  an  opinion 
of  this  office.  Tour  request  rending  as  follows; 

-I  wish  you  would  furnish  me  not  later 
than  Monday  morning  by  ten  o'clock  an 
opinion  on  the  following  question: 

Certain  liquor  oontrol  bills  are  ending 
in  both  the  House  and  the  senate,  some 
of  these  bills  provide  for  the  appoint- 
ment of  a special  com.  lsrlon,  others 
provide  that  the  power  to  enforce  shall 
be  lodge-  in  the  office  of  Pood  and  Drug 
Supervisor,  a subdivision  of  the  Depart- 
ment of  Public  Health. 

The  question  has  been  raised  wnether  or 
not  the  head  of  a subdivision  could  be 
legally  designated  ae  the  proper  person 

to  enforce  the  law.*  * •» 

* 


1. 

SUPER n SO a UP  POODS  AMD  DmUGS  not  a 
STATUTORY  OFFICE. 

dy  the  terms  of  Senate  Bill  16,  found  on  page  255, 
Missouri  Laws  1933,  the  office  of  Commies loner  of  Foods  and 
drugs  was  abolished.  This  act  reads  as  follows: 

" The  office  of  food  and  drug  commissioner 
is  hereby  abolished,  and  all  the  rights. 
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duties  nd  powers  heretofore  rested  by  law 
in  said  food  and  drug  com  ls> toner  are  here- 
by transferred  to  and  rested  la  the  ©csauls- 
ai  ner  of  health.  Where  any  las  refers  In 
any  way  to  or  Imposes  any  right,  duty  or 
po«er  upon  the  ford  and  drug  commissioner  or 
hi  a assistants,  such  law  eh&il  be  construed 
as  referring  to  and  Imposing  such  rights, 
duties  anti  powers  upon  the  Commies! oner  of 
Health  or  his  assistants.  The  words  ‘'Commis- 
sioner ' and  "food  and  drug  ooami sRlv.nar,  * 
as  used  in  this  Chapter,  shall  be  construed 
to  me  an  the  Commissi  ncr  of  Health,  ^oid  the 
words  # department ! and  *food  and  drug  depart- 
ment “ as  used  In  this  Chapter,  shall  be  con- 
strued to  mean  the  State  Dep  rtsaent  of  H alth. * 

As  a matter  of  nseeaelty  ,nd  to  promote  efficient  adminis- 
tration, it  is  my  under standing  that  an  as sis  ant  has  been  appointed 
by  the  Commissioner  of  Health  who  has  been  designated  as  the  super- 
visor of  Food  and  Drugs.  An  examination  of  the  la is  on  this  subject 
reveal  that  this  offioe  is  not  a statutory  office  but  Is  simply  a 
convenient  designation,  for  the  Assistant  to  the  Commissioner  of 
Health,  hrvlng  direct  charge  and  supervision  of  the  ad&lnl strati on 
of  the  Food  and  Drug  paws.  There  being  no  statutory  office  desig- 
nated as  the  supervisor  of  Food  and  Drugs,  It  would  be  our  first 
suggestion  that  suen  an  office  be  created,  which  office  to  be 
c ns5 stent  with  the  purpose  of  the  foregoing  law  of  the  regular 
session  y should  be  under  the  jurisdiction  of  the  Department  of 
Health. 


II. 


3UFOT130K  OF  FOOD  AND  STOGS  &AT  3£  CLOTHS.’ D 
WITH  AD  IHI3THATXYE  DUTIES  OF  uI^IOR  COUTROL 
LAf. 


After  havl  g constituted  the  supervisor  of  Food  and  rugs 
a statutory  officer.  It  Is  our  opinion  that  he  may  be  designated 
the  head  or  ad  dLnlstr  tlve  agent  fox  tfcu  liquor  control  law.  It 
Is  to  be  kept  la  mind  that  the  legislature  has  full  power  to  enact 
'li  laws  nut  contrary  to  or  inconsistent  with  the  itonetitution  of 
the  it&te.  The  Cswmieeionsr  of  Heal th  Is  not  clothed  with  any 
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notion  we  refer  you  to  the  Ho  tor  Vehicle  License  Act  as  f,.und  In 
Article  1 of  Chapter  41,  R,  3.  'o.  IP  31.  This  Act  pro  video  for  the 

appointment  of  "Comal  at  loner  of  Kotor  Vehlolee"  by  the  Secretary  of 
'note.  The  act  then  directly  confers  powers  and  duties  upon  such 
commissioner.  As  another  • jai.pl e we  refer  -o  Chapter  93,  R.  3. 

Mo.  1929,  wherein  the  Athletic  Director  of  the  university  of  Missouri 
is  raade  also  chalran  of  the  Athletio  Commission,  and  statutory 
powers  md  autles  are  likewise  conferred  upon  him. 

It  is  therefore  the  opinion  of  this  office  that  there  le 
nothing  Inconsistent  or  beyond  the  power  of  the  Legislature  In 
the  designation  of  the  Supervisor  of  food  and  Drugs  as  the  adminis- 
trative head  of  the  liquor  control  aots. 


Respectfully  sub  itted. 


HARRT  U.  WAuTMER,  JR, 
Assistant  Attorney  General. 

APPROVED* 


Tiorney  General. 


HGWi  u 


JOIIOOL  HQHTGACrE  - iitate  is  not  affected  by  the  laohes 

of  its  agents  in  the  management  and 
caze  of  school  funds. 

v V 


March  13,  1933. 


Jioa.  J.  • Thurman 
iroaeoutisg  attorney 
eynol.i  County 
Centerville,  . lesouxi 

dear  r.  Thursaan; 

-i'e  &6ki'.£fv  ledge  rocei  t of  y.;ur  letter  dated 
Karch  Gfcli,  which  letter  ie  &£.  follows: 

•The  County  hold  a cefcool  *'u»£  against 

a certain  tl&ot  of  lead,  and  of  course  h?  m a 
personal  bond  in  oor  neoiion  therewith.  The 
bom  vi;  executed  in  1914,  In  the  a>:iount  of 
£1000.00,  ftisd  wee  permitted  to  sun  dong  with- 
out any  pay^on tc  of  interest  ..jvtil  it  reached 
the  total  of  14 »; 4.00  at  which  time  the  debtor 
woe  permitted  to  sake  a n«-  bond  for  the  first 
principal  waount  ..  lut  the  Interest  of  '474.  X-$ 
risking  a total  mortgage  of  ■1474.00. 


"In  1928  one  of  the  signer  on  the  Bond  was 
Bankrupt,  and  the  County  Court  had  due  notice 
thereof,  in  1929,  another  of  the  Bondsmen  died. 

The  County  Court  si  go  had  notice  of  this  * nd 
another  one  of  the  bondsmen  asked  tlu  t the  nert- 
©fcge  be  foreclosed,  also  the  rocker  of  the 
sitoxtgege  asked  that  it  be  foreclosed. 

“The  total  a&eust  of  the  mrtgage  end  interest  at 
this  time  is,  something  over" two  thouso.nl  dollars. 

It  is  £iy  contention  that  the  County  has  loot  their 
right  against  the  condsmen  cine©  they  have  permitted 
tile  thing  to  dreg  after  they  have  hod  notice  of 
all  the  transaction  that  I ho.vo  enumerated  to  you.* 


Hon.  J.  w.  Thuruan  Karoh  13,  1333, 


Ihe  law  covering  the  situation  pros  anted  by  your 
letter  has  boon  d jter* lined  by  the  >upr«ae  Oourt  of  this 
ctate  in  Johnson  county  v.  Qllke eon,  70  ^o.  64b,  the  oourt 
saying  * 

"This  was  a i.ult  against  dike  eon  and  * nnauor, 
u icuritle*.  fox  one  3wn  on  a bont'  given  the 
county  for  the  use  of  ubhool  to'mohip  nuriber 
44,  range  HQ,  in  134)6*  The  defense  on  the 

part  of  braucicr  van,  that  he  gavt  notice  to 
the  plaintiff  to  cue  ox  to  foreclose  a sort  grig  e 
on  lason’e  property,  and  by  reason  of  the  neglect 
of  the  county  to  do  either  within  the  thirty 
days  after  the  notice,  the  debt  was  lost  so  far 
an  the  principal  was  concerned  by  hie  insolvency 
after  the  notice.  Another  defense  was,  that 
the  natie  of  kudu,  another  security  on  the  bond 
when  it  wet-  signed,  had  berm  emced.  In  regard 
to  tide  last  defense  the  oourt  found,  ns  a natter 
of  fc.ct,  that  It  we©  not  true,  and  the  evidence 
authorised  the  finding*  And  the  only  question 
here  in  ae  to  the  first  defense*  Ac  tills  court 
hue  already  decided  this  question  in  two  cases, 

(jr-dar  Co.  v.  Johnson,  L0  ho.  235,  and  Jasper  Go. 
v.  Ch anku,  61  o.  33b,)  it  ic  ucelec;-  to  look 
into  the  long  list  of  authorities  elsewhere  cited 
the  counsel  fox  appellant*  Whether  this  right 
claimed  here  ie  oncier  our  statute  or  at  ccrjion 
law,  the  result  la  the  same,  since  the  oourt  tars 
duolared  that  *one  vho  beco.ee  a surety  on  such 
public  bonds  must  bold  himself  ready  to  pey  it, 
if  the  principal  fella,  and  if  he  fee  ns  his  in- 
solvency, he  should  pay  the  obligation  and  collect 
It,  if  he  cun,  of  ills  principal;  but  he  will  not 
be  discharged  on  account  of  the  neglect  of  public 
officer-.*  Judgment  affirmed.  The  other  Judges 
concur*  * ; 

w 

also  in  the  oaee  of  hey  County,  to  Use  of  Cm-reon  School  - und, 
v.  Bentley,  49  ho*  U36,  the  court  held  that , 

"The  rule  that  a surety  will  be  discharge*  when- 
ever the  creditor  ooaidts  acts  which  operate  to 
hie  injury  or  disadvantage  does  not  apply  where 
the  creditor  is  the  ot.te  or  its  agent c,  .nc. 
the  state  ic  not  affected  by  the  leoher  of  its 
agents  in  the  management  end  oare  of  school 
funds,  and  so  a surety  for  a loan  thereof  can 
claim  no  relief  on  account  of  euch  laches." 


:ia»*  J.  -■>  • Timrxsswi 


Maxoh  13,  1033. 


It  le  the  opinion  of  this  office  that  the  county 

ha©  not  lost  its  rl^ht  agtdati  the  Viadeiaan* 


Tours  very  truly. 


wilduk  c.  mrom 

As s i e tan t Attorney-^ ener&l . 

AJ^SOTOtt; 

Attorney—!,  eneral. 
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RIGHT  OF  INSURANCE  COMPANY  TO  LOAN  MONEY  ON  BANK  STOCK 
AS  COLLATERAL  


March  38,  1933 


Honorable  Joseph  B.  Thompson 
Superintendent  of  Insurance 
Jefferson  City,  Missouri 


FILED 


/ 


Dear  Mr.  Thompsons 


I am  in  receipt  of  your  letter  dated  March 
28,  1333,  in  which  you  state  and  Inquire  as  follows: 

"I  am  enclosing  herewith  a letter  addressed 
to  me  today  by  Charles  G.  Rewelle,  Vice- 
President  and  General  Counsel  for  the 
Continental  Life  Insurance  Como any  of 
^t.  Louis,  Missouri. 

^on  will  observe  from  this  communication 
that  the  Continental  Life  Insurance  Company 
proposes  to  loan  360,000  to  the 
Continental  Securities  and  Holding  Company 
and  assign  as  security  therefor  the  capital 
stock  of  the  vellston  Trust  Company  and 
sufficient  stock  of  the  Grand  Rational  Bank 
to  adequately  secure  the  said  loan  and  its 
payment.-  Please  give  me  your  opinion 
as  to  the  legality  of  this  proposed  loan 
and  al30  adTise  me  whether  or  not  such  loan, 
if  made,  should  be  treated  aB  an  admitted 
asset  of  the  said  Continental  Life  Insurance 
Company. * 

It  Is  my  opinion  that  the  Continental  Life 
Insurance  Company  has  the  legal  right  to  make  the  loan  in  the 
manner  nd  under  the  conditions  stated  in  the  letter  of  Charles  0. 
Revelle,  Vice-President  and  General  Counsel  of  the  Continental 
Life  Insurance  Company,  dated  Maroh  28,  1933,  copy  of  which  you 
hmwe  attached  to  your  letter. 


Honorable  Joseph  B.  Thoppuon 


Parch  20,  1933 


, _ , , Want  the  loan,  in  ay  opinion,  would  not 

only  be  lawful  but  If  and  wh*a  made  the  Continental  hife 
Insurance  Conpfuuy  will  bo  *jtititled  to  include  and  carry 
auoh  loan  as  a lawful  asset  to  the  extent  that  the 
Superintendent  of  Inauronoe  of  the  state  of  Kisoouri 
nay  find  the  sane  is  adequately  e soured* 


Tory  truly  yours. 


HOT  BoKITTPlCl, 

^ttornfr/  0*m  rnl. 


HK:U3 


INSURANC E DEPARTMENT : C ORP  0 KAT IONS: 


Insurance  companies 
may  increase  capital 
stock  and  issue  preferred 
or  common  stock  therefor 
arid  fix  the  priorities, 
preferences  and  voting 
power  of  such  stock. 

-fey  11,  1933  v 


Honorable  Joseph  b.  Thompson 
Superintendent  of  Insurance 
Jefferson  City ,Missouri 


FI  LED 


Dear  dr.  Thompson* 


This  Department  acknowledges  receipt  of 
your  letter  dated  May  o,  1933,  in  which  you  Inquire  as 
follows i 

"Will  you  therefore  kindly  give 
me  your  opinion  as  to  whether  or 
not  a fire  company  organised 
under  section  5793,  R.  3.  1929, 
for  the  purpose  of  doing  a fire 
Insurance  business  may  Increase 
Its  capital  stock  and  lot  such 
increase  be  represented  by 
preferred  stock  or  by  both 
preferred  and  common  stock." 

Section  11,  Article  XII  of  ttie  Constitution 
of  the  State  of  Missouri  defines  a corporation  as  follows: 


"The  term  corporation,  as  used 
In  this  article,  shall  be 
construed  to  Include  all  Joint 
stock  companies  or  associations 
having  any  powers  or  privileges 
not  possessed  by  Individuals 
or  partnerships'. 

The  rame  definition  of  a corporation  Is 
set  forth  in  Section  4526  Ro vised  Statutes  Missouri,  1926. 

Section  5793  authorises  the  formation  of 
a corporation  for  certain  purposes,  among  which  Is  to  make 
Insurance  on  certain  specified  properties  against  loss 
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or  damage  by  Tire,  lightning,  hell  and  winds  torn  and  earthquake. 

In  so  far  as  Article  VI , Chapter  37,  H.  3.  do.  1929,  falls  to 
provide  the  details  for  the  Incorporation  authorised  by 
Section  5793,  such  details  are  to  be  found  and  followed  as 
provided  In  Article  Z of  Chapter  32,  H.  3.  bo.  1929. 

Section  10  of  Article  XII  of  the  Constitution 
of  Missouri,  provides  that* 

"No  corporation  shall  issue  prei erred 
stock  without  the  consent  of  all  the 
stockholders"  . 

By  implication  at  least,  authority  Is  given 
to  Issue  preferred  stock  in  a corporation  If  all  the  stockholders 
therein  agree  thereto. 

Further  authority  for  the  Issuance  of  preferred 
stock  in  the  original  formation  or  incorporation  of  a corporation 
is  found  In  Section  4933  R.  S.  jJo.  1929. 

Sect lcm  4952  R.  S.  uio.  1929,  authorises  the 
Increaso  of  capital  stock,  provides  for  the  Issuance  of  preferred 
stock  covering  such  Increase  of  capital  stock  and  the  stockholders 
at  the  meeting  called  for  the  purpose  of  increasing  the  capital 
stock,  may  determine  the  priorities,  preferences  and  character 
of  such  preferred  stock. 

In  the  case  of  State  ex  rel  Frank,  et  al  v. 
Cwanger,  190  ko»  561,  the  Supreme  Court  had  under  consideration 
the  question  of  the  right  of  a corporation  organized  under  the 
laws  of  this  state,  to  issue  preferred  stock  and  to  control 
the  voting  power  of  such  preferred  stock.  At  page  570  of 
the  opinion  the  court  quoted  with  approval  the  foil  owl  ngi 

"At  cannon  law  It  was  and  is  legal, upon 
Issuing  preferred  stock,  to  Impose  a 
condition  that  such  stock  shall  not 
have  a right  to  vote.  There  Is  no 
rule  of  public  policy  which  forbids 
a corporation  and  its  stockholders 
from  making  any  contract  they  please 
In  regard  to  res trio t Ions  on  the  voting 
power".  (2  Cook  on  corporations  (5Ed.), 
sec  .622b;  Clark  & J*lar shall , Private 
Corporations,  p.  1320.)  " 
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After  reviewing  the  oases  on  the  subject 
the  court  at  page  577  oi  the  opinion  stated  its  conclusion 
to  be: 


"In  view  of  these  principles  we  think 
that  the  General  Assembly  of  Missouri  , 
in  the  enactment  of  the  amended  sections 
1312  and  1332  (inwa  1901, pp. 91  and  92), 
did  not  act  beyond  the  pale  of  its 
constitutional  authority  In  permitting 
the  stockholders  thorns ol ves  in  their 
articles  to  issue  preferred  stock  and 
fix  "its  preferences,  priorities, 
classification  and  the  character 
thereof  ",  und  that  the  petitions:' a In 
tills  case  had  the  power  In  defining 
character  of  the  preferred  stock  to  be 
Issued  by  the  corporation  to  provide 
that  It  shall  be  nonr*voting". 

therefore,  are  of  the  opinion  that  a 
fire  Insurance  company  organized  under  Section  5793  Revised 
Statutes  Missouri,  1929,  may  Increase  its  capital  stock 
and  that  such  Increase  may  be  represented  by  preferred 
stock  or  by  both  preferred  and  common  stock,  when  all  of 
‘he  stockholders  of  the  corporation  at  a nee  ting  legally 
called  therefor  agree  thereto,  and  that  such  stockholders 
may  at  such  meeting  fix  the  priorities,  preferences, 
character  and  voting  power  which  such  preferred  stock 
or  common  stock  may  have. 


Very  truly  yours. 


APPROVED: 


OILBKRT  LAMB 

Assistant  Attorney  General, 


Attorney  General. 


GL:LC 
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TNSURA’  TPARTJiSHT:  What  constitutes  an  insurance 

contract  and.  the  doing  of 
insurance  business  in  this  state. 
Penalty  for  transacting  insurance 
business  in  this  state  without 
authority.  

V 


insurance  Department 
Jefferson  City,  Missouri 


*ay  12,  1953 


FILED 


■U 


Gentlemen : 

Heoelpt  of  your  letter  dated  April  12,  1933,  is 
acknowledged.  The  letter  is  as  follows: 

"A  number  of  unlicensed  companies  are 
attempting  to  do  business  in  Missouri 
both  by  mall  and  throu(&  representatives. 

The  literature  of  two  of  these  companies. 

The  National  Aid  Association  and  Lincoln 
Aid  Association,  la  enclosed. 

be  should  like  your  opinion  as  to  whether  the 
business  transacted  by  such  companies  is 
insurance  within  the  meaning  of  the  atlas  curl 
Statutes.  If  It  Is  Insurance,  what  steps 
can  be  taken  to  prevent  solicitation  of 
members  in  this  state. 

is  It  permlssable  for  unlicensed  Insurance 
companies  to  advertise  end  solicit  business 
t tiro  ugh  radio  stations  located  within  the 
state V” 

Attached  to  your  letter  is  a purported  application 
for  certificate  of  membership  In  Lincoln  Aid  Association 
of  Wilmington,  Delaware;  also  copy  of  purported  form  of 
certificate  or  contract  presumed  to  be  in  use  by  the 
Lincoln  Aid  Association;  also  attached  to  your  letter  in 
com; act ion  with  the  foregoing  are  various  promotion 
circulars;  a letter  of  the  president  of  the  company  with 
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reference  to  prospective  salesmen  for  the  company  anti  also 
magazine  advertising  used  by  the  Lincoln  Aid  Association. 

Also  attached  to  your  letter  are  substantially  the  same 
application,  certificate  and  literature  of  the  National 
Aid  Society,  said  to  be  incorporated  under  the  la  ws  of  the 
State  of  Indiana* 

The  purported  application  for  certificate  of 
membership  in  the  Lincoln  Aid  Association  states  that  it  is: 

'•application  for  Certificate  of  Members  hip  in 
Lincoln  Aid  Association  of 
Wilmington,  Delaware ” , 

then  follows  spaoe  for  name  and  address  of  the  applicant,  name  and 
address  of  beneficiary. 

It  is  further  stated  in  the  application  that  the 
application  shall  be  considered  a part  of  the  contract  for 
membership. 

It  Is  further  stated  in  the  application* 

ttIt  Is  also  agreed  that  there  will  be  no 
liability  on  the  part  of  the  iissociation 
unless  and  until  the  certificate  of 
membership  Is  issued  and  delivered  to  me, 
while  I am  alive  and  in  good  health, 
free  from  disease  and  that  no  liability 
shall  exist  against  tho  Association  If 
any  of  the  answers  to  tho  above  questions 
relative  to  ;ny  health  on  the  data  below 
are  found  to  be  untrue”. 

The  application  further  appoints  and  constitutes  the 
board  of  directors  or  a majority  thereof  as  attorney  In  fact 
for  the  applicant;,  to  cast  the  vote  of  the  applicant  at  any 
meeting. 


The  form  of  certificate  or  contract  states  that  the 
Lincoln  Aid  Association  agrees  that  for  the  consideration 
of  a membership  fee  of  §4.00  and  a registration  fee  of  §1,00, 
the  application  executed  by  the  member  and  the  further 
payment  of  all  amounts  required  to  be  paid  under  the  conditions 
of  the  certificate  during  Its  continuance,  the  person  named 
In  the  certificate  (thereinafter  to  bo  called  the  member)  Is 
entitled  to  all  benefits  as  provided  In  the  by-laws  of  the 
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association  and  In  the  event  of  the  natural  or  accidental 
death  of  the  member,  the  beneficiary  named  In  the  certificate 
or  contract  Is  entitled  to  the  benefits  designated  In  a 
schedule  set  out  on  the  face  of  the  certificate,  to-wlt: 

"Persona  from  1 to  10  years  Inclusive,  iSOO.QO; 

11  to  55  years  Inclusive,  il, 000.00 j 
56  to  65  years  Inclusive,  ^750.00; 

66  to  70  years  Inclusive,  j 500.00; 

71  years  and  over, Inclusive,  ,.250.00." 

Provision  *s  made  for  the  payment  of  disability 
benefits  when  such  disability  Is  suffered  through  violent, 
external  and  purely  accidental  moans  and  a schedule  of  the 
amounts  to  be  paid  for  such  disability  Is  set  out  on  the  face 
of  the  certificate  or  contract;  then  Is  provided  a space  for 
the  nano  of  the  Company,  its  registrar  and  president. 

Certain  purported  by-laws  are  printed  on  the  certificate 
.Section  2 of  Article  1 of  the  by-laws  states t 

"Section  2.  Purpose  - To  unite  reputable  men 
and  women  who  are  wage  earners,  for  the  purpose 
of  giving  aid  to  the  widows,  creditors  and  those 
dependent  on  Its  deceased  members." 

Section  4 of  Article  1 of  the  by-laws  provides  as 

follows: 


"Section  4.  Certificates  - -.hen  an  application 
is  accepted  by  tills  association  and  the  membership 
fee  in  advance  Is  paid,  the  association  will  Issue 
to  such  applicant  a certificate,  but  no  liability 
shall  arise  thereon  against  the  association,  nor 
any  benefit  be  due  to  the  applicant  until  the 
Issuance  of  such  certificate  and  its  delivery  to 
and  acceptance  by  the  applicant,  while  such 
applicant  Is  alive  and  In  good  heal th°. 

Article  IV  provides  for  the  amount  of  benefits  to  be 
paid  members  under  certain  contingencies. 

Article  V of  the  uy-lawa  provides  in  part  as  follows: 

"Section  1*  'hen  a death  or  permanent  disability 
shall  occur  to  a member  to  wnom  this  contract 
Is  issued  and  the  association  Is  liable  therefor. 
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It  sliall  be  tiie  duty  of  each  member  to  make 
a contribution.  If  the  directors  deem  it 
necessary,  which  contribution  will  oe  #1.00. 

This  Is  the  only  time  a contribution  Is 
required,  except  for  expenses". 

The  purport  of  Article  V le  explained  at  the  close 
thereof  by  the  following* 

"Guaranteed  costas  The  above  seotlon  provides 
that  In  no  case  can  the  dir eo tors  call  on  the 
members  to  contribute  more  than  ^1,00  a month 
for  death  claims,  making  the  guaranteed  cost 
for  death  claims  hot  to  exceed  $18.00  yearly. 

There  is  absolutely  no  other  contributions 
called  for,  except  expenses  and  even  that  Is 
limited  to  an  amount  not  to  exceed  „A .00  during 
any  twelve  month  period". 

Section  1 ox"  Article  Vl  of  the  by-laws  provides  for 
the  giving  of  notice  to  the  secretary  of  the  association  In  case 
of  death  of  a member. 

Article  VII  of  the  by-laws  provides  that  upon  death  or 
permanent  disability  of  a member  of  the  association,  who  Is  a 
member  In  good  standing  the  seoretary  shall  mall  the  beneficiary 
blank  proof  of  claim  which  shall  be  completed  and  filed  with 
the  association  and  If  the  claim  Is  approved  by  the  directors 
of  the  association,  the  secretary  of  the  association  shall 
notify  the  members  cC  the  fact  that  a contribution  Is  due.  If 
a sufficient  a noun t Is  not  already  In  reserve  to  pay  the  claim 
and  it  is  further  provided  In  such  Article  VII  that* 

"very  member  at  this  assoc la ton  shall,  within 
thirty  days  after  the  mailing  of  any  notice,  of 
contrlbut ion,  pay  the  amount  thereby  requested 
from  him  or  her,  and  the  failure  so  to  do  shall 
Ipso  facto  suspend  the  member  so  falling  from 
all  tight s and  benefits  In  this  association". 

"■action  2 of  Article  VII  of  the  by-laws  reads  as  follows* 

"Section  8.  All  payments  made  by  any  member  now 
or  hereafter  are  voluntary  contributions  for  the 
purpose  of  aiding  members  of  this  association,  and 
to  take  care  of  expenses  of  said  association". 
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Section  4 of  Artlele  VII  of  the  by-laws  reads: 

"Section  4*  It  la  the  purpose  and  object  of 
this  association  to  furnish  protection  to 
the  beneficiaries  of  the  timbers  hereof* 

^ei'ore  a person  is  eligible  to  become  a 
member.  It  la  absolutely  necessary  that  they 
be  in  good  health,  free  from  any  disease  or 
disability". 

faction  & of  Article  VII  undertakes  to  fix  the  time 
within  which  suits  may  be  brought  against  the  association  on 
account  of  matters  arising  out  of  the  certificate  or  contract* 

The  certificate  or  contract  recites  that  Law  bincoln 
Aid  Association  Is  chartered  by  the  State  of  Delaware*  he 
take  It  therefore  that  It  Is  a corporation  organized  under  the 
laws  of  the  Stato  of  Delaware.  The  liabilities  provided 
for  in  the  certificate  or  contract  are  the  liabilities  of 
the  .Lincoln  Aid  Association.  It  Is  recognized  in  the 
certificate  that  suits  may  be  brou  ht  against  the  association 
growing  out  of  the  certificates  issued  by  it*  Thlle  it  is 
stated  In  the  certificate  that  the  payments  <wde  by  the 
members  are  voluntary  contributions,  yet  it  is  also  provided 
that  members  who  fail  to  pay  these  contributions  loos  all 
of  their  rights  of  membership  in  the  association.  there 
Is  nothing  In  the  certificate  or  contract  which  bears  any 
resemblance  to  reciprocal  or  inter- ' neurunce  between  persons 
who  voluntarily  band  themselves  together  to  Insure  each  other  . 


A contract  of  insurance  is  defined  in  Viords  and 
Phrases,  Volume  4,  page  348,  as  follows: 

"An  ordinary  ’contract  of  insurance*  is  defined 
as  an  agreement  to  pay  a given  sum  on  the 
happening  of  a particular  event,  contingent 
on  the  duration  of  human  life  in  consideration 
of  the  immediate  payment  of  a smaller  sum 
or  & certain  equivalent  periodical  payment". 

The  foregoing  Is  the  general  definition  of  a 
contract  of  Insurance  accepted  by  all  of  the  authorities  In 
this  country.  Tee 
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Flrlcs  v.  First  Russian  Slavonic  Greek  Catholic 
benevolent  Society,  83  N.  J.  £.q*  29; 

Tourtlott  v.  Insurance  Company,  126  tte.  118; 

Baltimore  Life  Insurance  Company  v • Floyd, 

(Del.)  91  A.  633,  655; 

Attorney  General  v.  Osgood,  144  N.  K.  577. 

It  Is  our  opinion  that  the  foregoing  certificate  If 
and  when  issued  to  an  insured  by  the  Lincoln  Aid  Association, 
would  be  an  Insurance  contract  and  If  applied  for  In  and  delivered 
to  a resident  of  the  State  of  Missouri  would  constitute  a 
transaction  of  Insurance  business  within  the  meaning  of  tbs 
Missouri  statutes. 

If  such  business  Is  conducted  in  this  state  without 
authority  from  the  Superintendent  of  Insurance,  any  agent  cr 
solicitor  for  the  company  who  acts  for  them  as  agent  or 
solicitor  In  this  state,  could  be  prosecuted  by  virtue  of 
Section  590b,  Revised  Statutes  Missouri,  1929. 

Any  person  or  persona  acting  as  agents  or  solicitors 
for  any  such  company  not  licensed  to  do  business  in  this  state 
where  such  agency  or  solicitation  Is  carried  on  or  made  by 
means  of  a radio  located  In  this  state,  would  be  guilty 
under  the  provisions  of  said  Section  5908. 

The  purported  application  and  certificate  in  use  by 
the  National  Aid  Society,  submitted  with  your  letter,  are  In 
substance  the  same  in  character,  form  and  meaning  as  the 
application  and  certificate  of  the  Lincoln  Aid  Association 
and  what  1b  said  as  to  the  Lincoln  Aid  Association  application 
and  certificate  applies  equally  to  the  application  end 
certificate  of  the  National  Aid  Society. 

r»e  are  returning  you  herewith  the  files  and  exhibits 
transmitted  to  us  with  your  letter  of  April  12,  1933. 

Very  truly  yours. 


APPROVED* 


GILuhXT  LA  Mb 

Assistant  Attorney  General, 


Attorney  general. 


GLiLC 


INSURANCE  DJ2P  ART  MS  NT : CORPORATIONS: 


Any  insurance  company 
Incorporated  under  Section 
5793  R.S.  1929,  may  increase 
Its  capital  and  Issue  common 
or  preferred  stock  therefor 
and  fix  the  priorities, 
preferences  and  voting  power 
of  the  preferred  stock. 


honorable  Joseph  b.  T hompson 
Superintendent  of  Insurance 
Jefferson  Clty,.>ilasourl 


Jay  19,  1933 


^,3 


Dear  ^r*  Thompson: 


This  Department  aoknowl edges  receipt 
of  your  letter  dated  Jay  19,  1933,  as  follows i 

”1  have  the  opinion  of  your  office 
dated  Jay  11th  written  by  Jr.  Lamb 
holding  that  fire  companies  organized 
under  section  5793  ft.  S.  1929,  may 
Increase  tueir  capital  stock  and 
let  such  increase  be  represented  by 
preferred  stock  or  by  both  preferred 
and  common  stock. 

Will  y6u  now  kindly  furnish  me  with 
a supplemental  opinion  as  to  whether 
or  not  any  other  companies  mentioned 
• In  said  section  may  likewise  Issue 

preferred  stock”. 

Vie  think  what  we  said  In  our  opinion  to 
you  dated  Jay  11,  1933,  replies  to  the  Inquiry  contained 
In  your  letter  of  the  instant  date. 

Accordingly,  wo  are  of  the  opinion  that 
any  company  organized  and  incorporated  under  and  by  virtue 
of  Section  5793  Revised  Statutes  Missouri,  for  the  year 
1929,  may  increase  its  capital  stock  and  tin t sixsh  Increase 
of  capital  stook  may  be  represented  by  preferred  stock 
or  by  both  preferred  and  common  stook,  if  and  when  all 


honorable  Joseph  d*  Thompson 
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May  19,  1955 


of  the  stockholders  of  the  corporation  at  a meeting 
legally  called  therefor  agree  thereto,  and  that 
such  stockholders  at  such  meeting  may  fix  the 
priorities,  preferences  and  voting  power  which 
such  preferred  or  common  stock  shall  thereafter 
have* 


Very  truly  yours. 


GILi&HT  LA  Mb 

Assistant  Attorney  General . 


APPROVED! 


At torney  i :enora'l." 


GhthC 


TAXATION/OF  INSURANCE  COMPANIES: 


t?  r , Joseph  . r eon , 
fiup-erintoodent  f Insurance 
J at  Tern  n ' 1 1 y , r « sg  up  i . 

ear  r,  7h--^’8-.;ns 


Insurance  Company,  though  pur- 
porting to  be  organized  as  an 
assessment  company  in  foreign 
states,  is  taxable  under  section 
5979,  where  it  does  business  in 
this  State. 


3 1,  1933*  A 


v 


" e are  io  receipt  y «r  letter  f ?tny  33*  l-W  ®e 

follow  i 

M controversy  has  orlsron  between  the  ttuttl  enef it 
Health  * Accident  Ae no© lot ion  of  Nebraska  and 

this  "'©part  nent  ns  to  Whether  that  teeseietlon  Is 
liable  for  a presto**  tax  n its  bueinen'  tr  no  noted 
in  Hleooerl  under  neotl  n 87V9  or  section  5970,  rj.  c. 

He.  1339. 

I onolooc  herewith  rt  a tenant  and  brief  orepored  by 

Hr,  ?red  *Voxley  'i  ty  on  behalf  ooie- 

I I n o'inteolin  again*  t the  tax;  an  opinion  br  ”r. 
"netharbj  boldine  that  said  tenoointion  in  taxable 
under  sect!  mu  5079,  sup  raj  also  »r.  k>xley»o  r«!3ly 
to  tr.  «nt  erby'p  opinion. 

Op  until  1©  '53  this  see eolation  bon  been  licensed  in 

■ ion  juri  ne  an  eaeeesia&nt  com-  any.  Tn  IP 33  a rtly 
before  their  lies- as  wan  renewed  the  ouoot  '<n  a rone 
a*  t ■ the  character  and  f on  of  policy  they  were 
•el  * lng  in  'icon  \ri  and  after  e neldsreKle  discussion, 
«aore  sc  a matter  of  enpro^ine  tbyw  anything  else, 
it  res  ''■mod  that  they  should  be  1 icoosed  *a  a at  ip-* 
Hinted  p-"er»ton  c -'oomsjr  t .©reafter  end  to  at  they  should 
nay  e re  lum  tar  _>f  I S osier  an  id  sect!  n 5779. 

T is  year,  b -waver , t .»  aeeooiatl  n through  r.  oxley 
protested  Hue  I net  the  oaynent  ?f  any  tax  whatever  end 
thuo  the-  question  ic  before  us  erein* 

It  w li  eery  likely  remit  t in  a suit  unlean  yor  of  floe 
ii  of  the  opinion  that  r.  estherby  la  wrong  in  bio 
conclusion.  It  ie  si  mat  certain  that  they  v U wefbee 
to  pay  any  tax  end  will  drive  toe  Depart  <ent  to  en 
notion  for  its  recovery,  thin  be  In  true  7 feel  thrt 
the  -letter  s.’*oul<l  be  submitted  to  y u for  y ur  ©in  ion. 

7 ill  y-.u  t i«»efore  V Infly  rlw  us  yet  minion  on  the 
eubj ect  i ovolve  ’ . * 


Mr.  Jo6&:u.  Thoapao#, 


June  1,  1933 


flection  5745  U.  G.  ro.— 1939,  r'Tovid«n  an  follows: 

* every  contract  whereby  a benefit  in  to  accrue  to  a * era  on 
or  persons  nnrue<3  therein,  uno/i  the  de^fc '*  nr  phypical  dis- 
ability of  a nerson  also  ns  ed  therein,  the  nay^ent  of  »*iioh 
eaid  benefit  ic  in  any  wanner  or  dm-rco  dependent  u^on  the 
Collection  of  an  nsBefteraent  irion  persons  boldine  st^llnr 
contracts,  shall  t>e  deeded  a oontraot  of  insure  ice  u*>on  U r? 
'ifinesnn'.ent  Plan , and  the  business  involving  the  issuance 
of  such  contracts  shell  he  carried  on  In  thin  ctote  only  by 
duly  organized  our  om  t lone  which  eh  all  be  subject  to  the 
prov inline  and  reeuire-ente  of  this  article.'* 

fleet  ion  3779  P,  9.  'o.  1929,  provides  that  a foreign  io*TiiTu. 
aiice  con  rmy  shell  nay  a tax  of  1 i on  gross  premiums  received 
in  this  state  m acc^ ’nt  of  business  done  in  the  state. 

flecti  n 5979  R.  9.  'ro.  1939,  provides  that  every  io-mr’-  ce 
com  rny  not  orrnnized  under  the  IrwF  of  thin  state  shall  annually 
pay  tax  upon  prenlues  received  at  the  rate  of  34  per  annua. 

Under  y nr  Inquiry  the  question  arises,  firnt,  whether  or 
not  the  T,utuni  henefit  health  and  Occident  Asaociat 'on  ie  engaged 
in  business  in  the  st*»te  of  "Iso  url  as  an  asee -nwent  o nany. 

If  the  cor."*  any  in  do  engaged,  then  under  ! action  5745,  it.  i<mot 
subject  to  any  excise  or  license  -»x.  If  this  company  le  n t 
engaged  in  ’lie  url  ns  on  aeeee  event  c any,  then  t ? question 
arises  un^er  which  section  of  the  otatutea  le  th*  o^’mv  to  be 
taxed. 


The  "utual  benefit  Health  and  Accident  Association  is  a 
foreign  oorooration , organized  under  the  law  of  the  state  of  Nebr- 
aska. Article  IV  of  the  Articles  of  Inoornornt  ion  provider  as 
follows* 

"The  business  of  this  association  r hall  be  o nduoted  noon 
a mutual  assessment  olan.  The  board  of  directors  may  levy 
such  eoaersinan  te  in  such  a ante  and  - 1 such  tidies  as  ’"■ay 
be  rovided  in  the  certificate  if  nwmbarah ip. * 

The  sample  nol  icy  of  inmm  ce , w5  ich  we  assume  in  identical 
in  f enernl  terms  with  rll  nolLoiee  issued  by  t ,1a  company,  fixes 
definite  Monthly  benefits  and  -definite  death  benefits.  The  samcle 
policy  >rovidee  for  a deaf  benefit  if  '3,000.30,  which  may  be 
increased  uoin  by  the  payment  of  "’O  full  annual  premiums  in  which 
event  the  death  benefits  increase  to  14,300.00  and  the  policy 
thereafter  ®ey  be  continued  In  force  at  « yearly  cost  of  *4.00 
oer  year.  i ic  »rovidee  that  it  is  Issued  In  c nelder*<ti'n 

of  the  np.ynent  in  advance  if  ‘23.00  es  the  first  payment,  and  for 
payment  in  advo  oe  of  quarterly  nrr  ”lums  if  *13.00.  The  policy 
-Iso  contains  t »e  f ol  1 o'*  1 ' • r jvieion  in  r»?i'ard  to  re  iu—s; 


Joseph  B.  Thompson, 
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11  The  acoeptanoe  of  any  premium  on  this  policy  shall  be 
optional  with  the  association.  Should  the  >remiu:r  provided 
for  herein  be  insufficient  to  oeet  the  recuire  lents  of  the 
association,  the  company  may  call  for  the  difference  as 

required, " 

Section  1 of  the  Standard  Provisions  provides  that  the 
endorsements  and  attached  papers  to  the  policy  constitute  the 
ire  contract  of  insurance.  At  no  place  in  the  policy  is  any 
reference  made  to  the  by-laws  being  a part  of  the  contract  of 
insurance,  and  no  pert  of  the  by-lews  are  copied  in  the  policy. 

The  fir3t  Question  to  be  solved  is  to  determine  whether  or 
not  this  company  is  doing  business  within  the  state  of  "issourl 
as  an  assessment  cons  any. 

It  is  apparent  from  the  articles  of  incorporation  that  the 
co many  was  incorporated  as  an  assessment  com  any. Under  the 
articles  of  the  association  the  directors  could  levy  assessments 
in  such  amounts  and  at  such  times  as  nay  be  provided  in  the 
certificate  of  Membership.  The  certificate  of  members  ip  aparcntly 
is  & policy  of  insurance  issued  by  the  com-'-ny.  The  policy  of 
insurance  does  not  contain  any  Ian  mage  providing  for  levying  of 
aseessrr  eiita  at  times  or  according  to  stated  nte.  If  it  can 
be  urged  that  the  articles  of  association  determine  its  character 
as  that  of  an  assessment  coi  any,  it  must  be  admitted  that  the 
articles  of  association  are  in  conflict  ■'ith  t!ie  ter  is  of  the 
pel  icy  in  that  connection.  .?here  there  is  a conflict  between  the 
articles  of  association  and  the  terms  of  the  col  icy,  the  terns  of 
the  nolioy  must  prevail. 

In  Elliott  v.  3afety  Fund  Life  Association,  73  V.  a.  533, 

566,  it  is  said: 

"It  is  argued,  however,  that  the  by-laws  of  the  company  cover 
the  points  which  have  bean  suggested  above  and  that  they 
provide  for  assessments  u on  all  policy  holders  in  such 
manner  as  to  fix  the  amount  each  should  pay  in  order  to  meet 
mortuary  expense  as  each  death  may  occur.  It  is  sufficient 
to  say  of  this  that  the  contract  of  insurance  does  not  make 
e by-la we  of  the  company  a part  of  the  contract.  The 
policy  provides  that  certain  provisions  on  the  bpck  tl  ereof 
shall  be  a part  of  the  contract  and  these  nr  o vie  ions  while 
embodying  terms  ~e  have  set  out  omit  any  reference  to  assess- 
ment of  members,  jn  the  other  hand  the  policy,  front  and 
back , Is  con  lete  in  itself  and  excl  dee  the  idea  th'-t  it  is 
controlled  by  matters  aliunde." 

Again  in  lfiller  v.  Missouri  State  Life,  194  ?/.  A.  3S5,  376, 
the  Court  says; 
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"We  nay  concede  for  argument  that  In  t’lis  roundabout  maner 
the  by-laws  mentioned  in  the  application  were  mode  a part 
of  the  contract  of  insurance,  but  we  do  not  share  the  view 
of  counsel  for  defendant  that  by-laws  not  mentioned  or  even 
suggested  in  this  reference  were  brought  Into  the  contract. 

The  only  by-laws  referred  to  were  those  relating  to  the  time 
and  place  for  t ie  making  of  the  fixed  ounrterly  nayments  and 
the  application  is  silent  about  the  by-laws  which  "'ade  pro- 
vision for  the  levy  and  collection  o1*  assessments." 

It  is  evident,  therefore,  fror  the  above  decisions  that 
whetner  or  not  the  policy  in  question  was  issued  by  an  assessment 
c any  must  be  -’et*3  rained  fror  the  rrovisione  of  thp  policy. 

The  only  by-law  making  any  reference  to  assessment e is  article 
IV,  which  says  that  the  board  of  directors  may  levy  such  assess— 
ments  in  such  amounts  and  at  such  times  as  is  provided  In  the 
certificate  of  membership.  The  certificate  of  membership , which 
In  this  cose  is  the  ooliey,  makes  no  reference  to  the  levying  of 
any  assessment.  The  policy  itself  contains  no  reference  to' the 
by-laws,  but  contains  rovisionn  to  the  effect  thrt  the  entire 
contract  is  evidenced  bv  the  policv  issued.  !"e  must,  therefore, 
take  the  view  that  in  deter  irting  the  kind  of  business  this 
company  in  doing  within  the  state  of  Missouri,  that  reference 
must  be  nde  only  to  the  policy  of  insurance,  and  that  the  by-laws 
raunt  be  excluded.  It  ip  necessary,  tierefore,  to  examine  the 
policy  to  ascertain  the  kind  f b;  si  ness  Peine:  done  by  this 
co  any.  The  policy  provides  definite  benefits  both  for  dost'1 
and  accidental  indemnities,  also  for  sickness.  The  oonsl^erati  on 
of  t 10  policy  in  the  nsyment  in  advance  of  ’■'’S.OO  ss  the  first 
payment  and  a ouartoriy  payment  of  113.00  thereafter.  The  policy 
contains  no  provision  for  the  levy in;  of  an  assessment, or  any 
statement  to  the  effect  that  the  fixed  sum  specified  in  the 
policy  is  dependent  upon  the  collection  of  the  assessments  from 
the  other  persons  holding  similar  contracts.  No  where  in  the 
policy  is  the  word  "assessment"  used,  but  throughout  the  policy 
the  word  "premium"  is  used.  Under  the  Standard  Provisions,  sec- 
tion 3,  the  words  "-greed  premium"  "re  used.  The  only  clause 
in  the  policy  which  would  indicate  that  the  agreed  premiu  t lght 
be  changed  is  contained  in  the  following  rords , "should  the  remium 
provided  for  herein  be  insufficient  to  meet  the  reoulre  nnta  of 
the  association,  it  may  call  for  the  difference  as  required." 

7e  believe  that  this  latter  provision  only  * ives  the  right 
to  the  cr  any.  to  inoreane  the  premium  called  for  under  the  pdlioy 
in  the  "vent  siich  increase  is  necessary.  A similar  r>ol  icy  was 
construed  in  the  case  of  Aloe  v.  Fidelity  lAitual  Life  Association , 
1S4  \To . '75,  where  the  Court  says  at  page  589, 

"In  other  words,  each  contract  with  each  insurer  is  a separate 
unto  itself,  wholly  independent  of  any  other  contract  made 
with  any  other  insurer.  Translated  into  plain  ”*ords , the 
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contract  is  that  the  cod  my  will  nay  Five  thousand  dollars 
to  the  beneficiary  of  the  insured  at  hie  death;  provided, 
every  year  or  every  a farter  during  his  life  the  insured  -'ll! 
nay  the  company  a fixed  premium;  provided,  further,  that  if 
experience  shows  that  t ie  company  hasn  t c axged  the  insured 
enough  premium  it  may  increase  it  at  any  time  so  as  to  keen 
the  qo:..  any  solvent.  3 ch  a contract  lacks  the  essential 
ele  neats  to  bring  the  defendant  com  any  with  in  the  meaning 
of  an  assessment  company  under  our  l^ws." 

In  Jacob*  v.  Life  Association,  146  'o.  523,  538,  the  court 

says: 

"The  primary  and  controlling  principle  of  the  statute  is  that 
the  benefit  is  to  be  Paid  out  of  a fund  raised  by  - Rscs'-ment 
upon  other  persons  holding  similar  contracts,  by  wh  ich  they 
are  made  liable  for  the  payment  of  such  assess  ents.  Ho 
scheme  of  life  insurance  can  come  within  this  principle  and 
become  insurance  u on  the  assessment  Plan,  unless  somewhere 
alon;  the  line  of  its  operati  ms  provision  is  made  for  such 
an  assessment,  and  liability  for  its  payment  created.  The 
right  to  have  the  acres sment  made  must  be  given  to  the 
insured,  the  duty  to  make  it  mu-fc  be  imposed  u on  the  cor  orp- 
tion,  and  liability  for  its  payment  upon  its  members. 14 

Another  teat  laid  down  in  "'flu  v.  Commonwealth  C.  Co.  of 
Phil adelnhla,  Fa.,  39  S.  'V.  (2d),  441 , 445,  is  ns  follows: 

"A  policy  clearly  indicstln  that  payments  necessary  to  con- 
tinue the  sane  are  to  be  collected  wholly  or  in  onrt  from 
assessments  on  holders  of  certificates  of  like  class  is  one 
upon  the  assessment  plan.  One  providing  for  a fixed  regular 
premium  is  held  to  he  an  old  line  policy.  (Citations  omitted). 
To  bring  a nolicy  within  thi*  section,  it  must,  show  on  its 
face  an  understanding  that  the  Insurance  was  to  be  gathered 
by  assessments. * 

In  Howard  v.  Virso  ri  9tafce  Life  Insurance  Co  ^eny,  338  9.  7. 
S63,  864,  it  is  said: 

"This  policy  lacks  the  essential  elements  of  a contract  of 
insurance  on  t*>e  as  sec  ament  Plan.  It  nowhere  rives  the  assured 
the  right  to  have  the  benefit  collected  in  whole  or  in  part 
by  an  assessment  uoon  persons  holding  fj  'liar  contracts. 

L^ckinp'  this  element,  it  cannot  oe  clashed  as  an  assessment 
policy,  but  must  be  held  to  be  an  old— line  policy.14 

It  wall  be  seen  from  the  tests  laid  down  in  the  above  cases 
that  the  r r.ount  to  be  p- id  under  the  policy  must  cune  from  assess- 
ments on  members  holding  similar  contracts;  that  each  contract 
holder  shall  have  tie  rl?  it  to  reouire  such  assessment  from  other 
contract  holders  and  shall  be  under  duty  to  pay  assessments  for 
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the  benefit  of  other  members.  TTo  such  oroviaion  can  be  found, 
either  directly  or  by  implication,  in  the  policies  of  this  oomnany/ 
The  amount  to  which  he  is  entitled  to  recover  is  fired,  and  upon 
the  payment  of  the  initial  premium,  without  more,  he  in  entitled 
to  be  paid  according;  to  the  amounts  specified  in  the  contract  of 
insurance.  Its  premiums  pore  rpeoific  amounts  specified  to  be 
paid  at  regular  intervals,  subject,  however,  to  the  provision 
that  t iey  might  be  increased. 

The  rules  announced  in  the  above  cases  announce  the  tests 
made  by  t he  courts  of  this  •' tate  in  construing  policies.  However 
loath  we  might  be  to  follow  the  holdings  of  the  above  cases,  we 
are  compelled  to  adopt  such  holdings  in  vie"  of  the  fact  .that  the 
lav  City  Court  of  Appeals  in  the  ease  of  yollums  v.  Vutual 
Benefit  Health  and  Accident  Association,  48  9.  y.  (3d),  359,  h^e 
construed  the  policies  of  the  con^any  in  meation.  In  conrtr - ing 
policies  of  this  company  the  court  holds  that  it  is  no£~ doing 
bus i ess  as  an  assessment  company  said  a •'ye  at  page  304  as  f ollows! 

"However,  the  policy  u on  its  face  conclusively  shows  that 
this  insure  -as  not  issue  assessment  ’Han.  It 

is  held  that  the  liability  of  an  insurance  oor.nsny  is  deter- 
mined by  the  character  of  its  contracts  of  insurance  aid, 
in  order  For  a contract  to  be  upon  the  assessment  clan,  the 
payments  mist,  in  some  degree,  be  dependent  u- on  the  collec- 
tion of  assess,  ents  unon  persons  holdl  ig  sir'll ar  contracts. 
Aloe  v.  Fidelity  Mutual  Life  Association,  164  Mo.  875,  55 
s.  ..  993;  Williams  v.  Ft.  touts  life  Ins.  Co.,  109  Ko.  *>, 

07  3.  ff.  499.  There  is  nothing  in  the  nol  icy  in  suit  tending 
to  show  that  the  oavaents  are  so  dependent.  The  fact  that 
the  policy  provides  that:  ’The  aocept^nce  of  any  oremlum 
on  this  oolicy  shall  be  optional  with  the  Association,  and 
should  the  premium  nrovlied  for  herein  be  inefficient  to 
meet  tie  require  ents  of  the  Association,  it  my  call  for 
"the "difference  ae  required,1  does  not  ma:e  it  an  assess  ent 
coni  -any  In  the  'issuance  of  this  policy." 

Tae  cnurt  held  in  the  above  case  that  tne  provision  giving 
the  co  ^ny  the  rip,ht  to  increase  the.  premium  did  not  make  the 
policy  one  issued  by  an  assessment  co  pany.  That  provision,  however, 
was  the  only  'rovision  in  the  oolicy  w ich  distinguished  it  from 
the  ref^ilar  old— line  companies,  and  since  the  Kansas  City  Court 
of  Appeals  has  held  that  that  provision  will  not  abe  it  a nollcy 
by  an  assessment  oomnany,  all  doubt  is  resolved  r ;alnst  f>e  c in- 
tention of  the  insurance  ao  r*  any.  This  Department  is  bound  by 
that  decision  in  construing  a oolicv  of  the  conn any  in  question, 
and  must  hold  that  the  ’utual  lenefit  Health  and  Aocide  t Assoc  i*’- 
tion  is  not  doinr  business  wit  iin  the  state  of  ’'isRouri  ps  an 
assessment  cotppany. 

The  ’-ict  tnat  this  oomnany  was  chartered  in  Nebraska  as  an 
assessment  company,  is  not  material  in  determining  its  liabi] ity 
under  these  taxing  statutes.  The  court  in  Aloe  v.  Fidelity  ’hitual 
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Life  Asnoclati on , 1 "4  :'o.  075,  any0* 

"The  fact  that  an  i isuranee  oo  . any  wss  chartered  by  another 
state  ns  an  assessment  oo?  any,  and  was  1 ice  ised  to  do  business 
in  this  State  under  its  laws  ns  an  ae^ea^ment  on  -rvany,  does 
not  make  it  such,  nor  in  any***ioe  change  its  character  or 
status  under  the  ?'issouri  law.  Nor  is  the  liability  of  the 
oomnany  in  anywise  affected  by  its  name.  Thpt  is  deter  ined 
by  the  character  of  its  contracts  of  insurance,  and  by  those 
contracts  the  lew  laces  the  company  in  itB  proper  class, 
and  determines  whether  or  not  it  is  an  amassment  c ^nyi! 

Neither  the  fact  that  heretofore  the  company  has.  been  licensed 
as  an  assessment  company  determines  the  character  of  the  com  any 
in  this  State.  In  McDonald  v.  Li’e  Association,  154  T'o,  619, 
it  is  said: 

"T-ie  certificate  of  the  State  Superintendent  of  Insurance, 
aut  iorisiinf  a oo  pany  to  do  business  as  an  assessment  co1  many, 
does  not  deter  ine  the  character  of  insure  ice  the  co  *ny 
actually  does.  The  nolicy  deter  ;ines  fc;  at." 

Followin^  the  holdings  of  the  above  cases,  therefore  it 
must  be  held  that  the  kind  of  insurance  issued  deter  ines  the 
character  of  t le  company.  The  test  is  not  how  the  c any  ran 
incorporated  in  its  home  state,  nor  the  view  oF  the  Insurance 
Com  issioner  in  licensing  the  applicant,  b t the  test  is  the 
nature  of  the  business  done  in  this  State.  The  Kansas  City  Court 
of  Ap  eals  in  the  tfollums  cnse  aoove , has  held  that  this  cowc’ny 
is  not  doing  business  within  the  state  of  ’ iss^uri  as  an  assessment 
company  and,  therefore,  under  all  teste,  can  be  taxed  for  the 
privilege  of  doing  business  not  on  the  assessment  olan  within 
the  state  of  "issourl. 

1 1 ap  ears  that  this  -articular  cos=  any  for  years  ast  h»e 
been  licensed  as  an  assessment  co'pr any  and  we  are  aware  of  the 
rule  that  ^ ere  a statute  is  ambiguous,  tint  tie  construct  i '-n 
iilaced  thereon  by  t.ie  Depart  ental  heads  is  persuasive  in  constru- 
ing the  statute.  There  is  nothin,  ambiguous,  however,  in 
section  5745.  That  section  merely  lays  down  the  test  wh  ieh  ’mint 
be  eoai  lied  with  in  order  to  become  an  assessment  c •'ny.  We 
do  not  believe  there  is  anything  ambiguous  in  the  c n tract  of 
insurance,  tVe  are  a -"a  re  of  the  rule  that  where  a taxing  statute 
is  ambiguous,  that  the  imbiguity  must  be  resolved  in  f?nror  of 
the  taxpayer.  We  ^re  of  the  opinion,  however,  that  these  No 
maxims  cannot  Le  invoked  to  relieve  the  insurance  company  from 
paying  t t 1 ii  question.  There  is  another  rule  w iich  must 
be  recognised  in  dealing  ^ith  officers  of  cities  and  states, 
regarding  taxes.  Such  rule  is  announced  in  Center  v.  Lumber 
Copmeny,  355  F’o.  590  , 507,  where  it  is  said; 

"The  city  is  a body  corporate,  clothed  with  extensive  lo^rs 
for  the  an  e t of  her  nun  cipsl  affairs.  She  onn  only 
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act  through  her  officers  end  a ents;  and  i!'  those  officers, 
in  violation  of  her  ordinances,  do  unauthorized  acts  to  her 
prejudice,  it  would  be  hard  that  she  could  be  bound  by  them. 

- - - The  State  has  delegated  to  3t.  Louie  the  powers  neces  — 
ary  for  her  municipal  government,  thus  imposing  on  her  an 
obligation  that  would  otherwise  devolve  on  tie  State.  Tie 
city,  in  the  discharge  of  t.iia  duty,  is  compelled  to  act 
by  officers.  Now,  if  the  State,  acting  through  her  office's, 
is  not  bound  by  tieir  unauthorized  acts,  -re  can  see  no  reason 
why  the  city,  in  the  exercise  of  functions  pertaining  t the 
St^te  and  for  the  nerformmce  of  which  she  is  substituted 
in  the  Place  of  t .e  State,  should  not  stand,  in  relation  to 
the  age nts  sue  may  ewoloy  on  the  same  ground  that  tie  State 

would  to  her  officers.  We  must  all  see  the  numberless 

frauds  the  sanctioning  of  the  rinciole  insisted  on  would 
produce.  The  nrpitsdtatt  confounds  the  city  with  her  officers 
and  assume*  that  they  are  the  city." 

It  is  the  opinion  of  this  Department  that  section  5745  is  not 
ambiguous.  It  is  Plain  under  that  section  that  before  a oonrany  can 
be  an  assessment  co  "any  that  the  oayment  of  the  benefits  in  some 
manner  and  degree  trust  be  dependent  upon  the  collection  of  assess- 
ments from  other  policy  holders.  It  i.3  equally  plain  in  the  rolicy 
that  the  policy  itself  does  not  contemplate  an  assessment  within 
the  provisions  of  section  5715.  There  is  nothing  a iblguous  in 
the  contract  of  insurance  or  in  section  5745  "filch  oould  justify 
the  invoking  of  the  rule  regarding  the  prior  construction  by  the 
executive  officers.  As  a matter  of  fact,  the  Kan 86 a Oitv  Court 
of  Appends,  in  conetr  ing  the  noliciee  of  this  company,  and  the 
other  appellate  courts  in  construing  similar  'olicies,  have  clearly 
laid  down  rules  destroying  any  doubt  ns  to  the  character  of  the 
business  being  done  by  this  co  i any  in  this  state. 

It  is  the  opinion  of  this  Department  that  the  fact  that 
this  cor1:!  any  was  heretofore  licensed  ee  an  assessment  CO' "’any  will 
not  prevent  the  taxing  of  the  company  st  this  time.  It  is  said 
in  State  ex  rel  v.  Y.  ”.  C.  A.  359  »'o.  333,  338, 

"The  neglect  of  lawfully  constituted  authorities  to  assess 
tnxes  against  defendant’s  Toperty  would  be  pursues! ve  evi- 
dence that  said  property  is  not  tcxable,  if  the  lew  "-ere 
susceptible  of  more  than  one  construction.  However,  the 
mere  neglect  of  public  officers,  or  others,  to  obey  a plain 
constitutional  ^revision  or  statute  will  not  effect  its 
repeal. " 

In  Folk  v,  St.  Lo  is,  350  i'o.  118,  141,  the  court  says: 

"Tne  actual  and  practical  interpretation  Placed  upon  consti- 
tutions and  statutes  by  public  officers  charged  with  their 
execution  is  very  oursuasive  u 'On  the  court,  '•ihen  a consti- 
tutional provision  or  statute  is  unambiguous  the  acts  of 
citizens  of  officers  In  violating  its  provisions  for  any 
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length  of  time,  however  long,  c«nnot  work  its  reoeai,'1 

T.ie  rules  regard  in  construction  by  executive  officers  must 
be  that  the  construction  of  executive  officers  is  mirsuasive  where 
the  constitution  or  statutory  nrovlsion  ie  s'-.biguoue,  out  such 
construct  ion  will  n t ba  nirauacive  when  it  is  clearly  erroneous. 
There  is  no  ambiguity  in  the  statute  under  construction,  and  the 
oourts  inmst  construe  the  statute  according  to  its  true  meaning, 
and  prior  construction  by  executive  officers  to  the  oontrary  win 
be  of  n > -eight.  The  statute  and  the  policy  In  question  not  being 
smbi  uous , we  do  not  believe  that  the  present  construction  of 
those  instruments  ghoul d be  influenced  by  rrior  interoretntion  of 
the  Pennrt  ent. 

Section  5779  arrolies  to  innur'-nce  companies  on  the  stir  listed 
premium  plan.  This  cowman  y is  not  on  a at  inula  ted  oremiuns  plan, 
accord  ini  t it?  method  of  doing  business  in  this  ^tate,  but 
comes  under  section  5979,  the  general  section  which  applies  to 
other  foreign  insurance  companies.  It  ie,  therefore,  our  coition 
that  the  oor  any  should  be  required  to  ay  a license  fee  of 
on  premiums  received  on  account  of  business  dome  -"ithin  f is 
State,  si. ice  under  the  decisions  of  this  State  the  con-many  is  n t 
doing  business  in  thir  ftate  r?  in  assessment  con^any. 


Very  truly  yours. 


'seistant  Attorney  eneral. 


APPHOYhD: 


Attorney  General . 


FWH  :S 


IN  SURA  NO  (3  DEPART  ENT : 


•ihat  constitutes  an  Insurance 
contract  and  the  doing  of 
insurance  business  In  this  state. 
Penalty  for  transacting  Insurance 
business  In  this  state  without 
authority. 


4une  d*  1933  <■>' 


honorable  James  u.  Coolidge 
Counsel  Insurance  Department 
Jefferson  city,  Missouri, 
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Dear  Mr.  Coolidge t 


This  Department  acknowledges  receipt 
ol  your  letter  deted  Juno  2,  1933*  with  reference  to 
the  New  -ra  benefit  Society  with  the  file  of  your 
office  attached* 


An  Inspection  ol‘  the  contract  Issued 
by  the  New  hra  benefit  Society  of  Springfield* Missouri, 
reveals  that  it  la  not  substantially  different  In  form* 
substance  or  effect  from  the  certificate  forwarded  te 
us  by  your  Department  AprH  12*  1933*  Issued  by  Lincoln 
Aid  Association  of  Wilmington*  Delaware, 

For  the  reasons  stated  In  our  opinion  to 
your  Department  of  May  12*  1933*  we  are  of  the  opinion  that 
the  New  Kra  ueneflt  Society  above  referred  to  by  the 
Issuance*  sale  and  delivery  In  this  state  of  the  character 
of  contract  attached  to  your  letter*  is  engaged  In  the 
transaction  of  Insurance  business  In  this  state  for  which 
authority  Is  required  from  your  Department  and  in  the 
absence  of  which  authority  we  are  of  the  opinion  that 
those  transact In  such  business  ere  guilty  of  a violation 
of  the  Insurance  laws  of  this  state. 

The  statute  does  not  authorise  this 
Department  to  take  direct  action  In  case  of  a prosecution. 

We  suggest*  if  you  think  it  advisable* 
that  you  forward  the  Information  you  iiave  to  the 
prosecuting  attorney  of  Greene  County,  Missouri*  for 
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hi a ecocide ret loo  end  action  thereon.  Should  the 
prosecuting  attorney  e:  that  county  see  fit  to  request 
assistance  from  this  of; loe  In  the  prosecution  of  the 
case,  and  upon  being  notified  so  to  do  by  the  overr.or 
this  Department  will  aaalat  In  the  pres  ecu  tl  on  for  tbs 
violation  of  the  law  growing  out  of  the  transaction 
of  the  ateve  Insurance  business* 

1 an  transmitting  to  ;o«  with  this 
latter  jour  file  forwarded  with  your  letter  of  Juno 
2,  1235. 


vary  truly  yours. 


UlUiaJtT  land 

Assistant  Attorney  General, 


APPKOV^Ds 


m ismmx — 

Attorney  General. 
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INSTJRAN  CE  DEPART  .X'.'T : 


■Insurance  Company,  right  to  reduce 
capital  stock  under  Section  5915, 
by  surrendering  stock  end  distri- 
buting surplus  assets, 


;.tr.  Joseph  d.  Thompson, 
Superintendent  of  Insurance, 
Jefferson  City,  'iseouri. 


June  8,  1933. 


Attention:  l!r.  James  K.  Coolidge,  Counsel. 


Dear  Dir: 


Ye  are  acknowledging  receipt  of  your  letter  of  June 
2,  1933,  in  which  you  inquire  as  follows: 

"Enclosed  are  certified  copies  of  the  meetings  of  tha 
stockholders  and  directors  of  the  American  Au tomo pile 
Fire  Insurance  Company  whereby  the  capital  stock  of  the 
company  was  reduced  from  §500,000  to  * 300 , 00Q . Yill  you 
please  advise  as  to  whether  or  not  the  proceedings  thus 
reducing  the  capital  stock  of  the  co^oany  are  in  con- 
formity with  the  laws  of  the  State  of  iesouri  and 
are  not  violative  of  the  constitution  of  the  TTnited 
States  or  of  the  State  of  'isaourlT  Yfe  are  also  en- 
closing a letter  from  the  attorneys  which  explains  how 
the  reduction  is  to  be  handled." 


Attached  to  your  letter  is  a,  letter  from  the  firm  of 
Bryan,  Williams,  Cave  and  cPheeters,  counsel  for  the  American 
Automobile  Fire  Insurance  Company,  and  resolutions  by  the 
directors  and  stockholders  of  that  on  many  from  which  we  deduce 
the  following  facts.  The  American  Automobile  Fire  Insurance 
Company  is  now  Incorporated  for  1500,000,  consisting  of  5,000 
shares  at  llOO.OO  per  share  oar  value.  The  corn  any  has  a 
prese  t surplus  of  '1,663,630.78.  The  comosny  seeks  to  reduce 
its  caoital  stock  from  1500,000  to  a capital  structure  of 
$300,000  cons  let  inf-;  of  3,000  shares  of  the  par  value  of  <100.00 
each.  To  that  end  it  is  proposed  that  the  company  purchase 
2,000  ah  a res  of  its  capital  stock  at  1200.00  per  share,  and 
that  one-half  of  the  nurehn.se  price  be  paid  out  of  the  surplus 
now  on  hand.  Ho  provision  is  made  for  the  payment  of  the 
other  one-half  of  the  purchase  price  eo,  consequently , will 
have  to  come  out  of  the  capital  of  the  cornu any.  The  board  of 
directors  of  the  company  have  passed  a resolution  approving 
this  proposition,  and  have  submitted  it  to  the  stockholders  of 
the  company  who,  in  turn,  have  passed  a resolution  approving 
this  plan  of  reducing  the  capital,  it  appears  that  all  of  the 
stock  Is  held  by  the  American  Automobile  Insure  ce  Company. 

You  inquire  whether  the  proposed  proceedings  are  in  conformity 
with  the  laws  of  this  State  and  in  answer  thereto  '*e  submit  the 
following: 
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It  appears  from  your  correspondence  that  the  company 
desires  to  reduce  the  capital  stock  to  *300, 000  and  withdrew 
$200,000  of  assets  from  the  assets  of  the  company,  That  being 
true,  It  appears  that  the  capital  stock  of  the  company  must  be 
paid  up.  Me  call  your  attention  to  this  in  order  that  we  inay 
determine  wiioh  section  of  the  Statutes  the  proceedings  taust 
be  under.  Section  5914  R.  3.  'io.  1929,  provides  that  an  insur- 
ance company  incorporated  under  this  State,  the  capital  stock 
of  which  has  not  been  fully  subscribed,  may  reduce  its  capital 
stock  by  following  a certain  procedure.  Me  are  assuming  from 
the  information  before  usthat  the  capital  stock  of  t .is  company 
has  been  fully  subscribed  and  that,  therefore,  Seotion  5914 
does  not  apply,  but  that  Section  5915  will  regulate  these  pro- 
ceedings, Seotion  5915  R,  S.  ’'o.  1929,  is  as  follows: 

"Any  insurance  company  incorporated  under  the  lews  of 
this  state  may  increase  or  reduce  its  capital  stock  for 
the  purposes,  in  the  manner  and  to  the  extent  prescribed 
by  lawj  Provided,  the  board  of  directors  of  any  company 
desiring  so  t increase  or  reduce  its  stock  shall  file 
ith  the  superintendent  of  the  insurance  department  a 
certified  copy  of  the  proceedings,  both  of  the  stock- 
holders' and  directors'  meetings,  at  wbioh  it  was  deter- 
mined to  increase  or  reduce  such  stock,  and  upon  being 
satisfied  that  the  law  has  been  fully  complied  ^ith, 
that  the  proceedings  were  regular,  that  the  condition 
and  assets  of  the  cor^any  justify  the  increase  or  reduc- 
tion, and  that  the  same  will  not  be  prejudicial  to  the 
interests  of  the  policyholders,  the  superintendent  shall 
issue  a certificate  authorizing  said  increase  or  reduction, 
and  showing  that  the  stock  of  said  company  has  been  in- 
creased or  reduced,  the  amount  to  which  it  is  increased 
or  reduced,  the  par  value  of  the  shares;  and  such  certi- 
ficate shall  be  filed  and  recorded  as  in  this  chanter 
ie  provided  for  filing  and  recording  the  certificates 
of  incomoration;  and  thereafter  suet  oompany  shall,  with 
such  increased  or  reduced  capital,  be  subject  to  the 
same  liabilities  that  it  possessed  or  was  subject  to  ?* 
the  time  of  the  increase  or  reduction  of  its  capital; 
and  the  charter  or  certificate  of  incur  'oration  of  such 
cof'Jpany  shall  oe  deemed  to  be  amended  in  respect  to  the 
amount  of  capital  and  the  par  value  and  number  of 
shares,  so  ns  to  conform  to  such  increase  or  reduction." 

Section  b924  R.  3.  Ho.  1939,  provides,  among  other  things, 
as  follows: 

"No  insurance  company  shall,  directly  or  indirectly,  pi  r- 
chase  or  hold,  either  absolutely  or  as  collateral,  its 
own  stock,  after  the  same  has  been  once  issued:  Provided, 
however,  that  thie  shall  not  prevent  a company  from  buy- 
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In?;  In  its  own  stock.  If  fcne  sar^e  a all  be  forfeited  and 
sold  to  the  co  any  for  non-payment  of  oa  sesame-,  to  thereon, 
in  wuioh  cnee  it  a all  be  treated  and  issued  as  n*rt  of 
the  original  stock,  - - - - . * 

The  -roccedim;s  contend ated  by  thin  om-any  o^te  late 
a purchase  by  the  c » ormy  >f  its  own  stock  and  provides  for  t’te 
payment  for  said  stock  by  using  pert  of  the  surplus  and  n-rt  of 
the  capital  of  the  comp  my.  The  resolutions  adopted  by  the 
directors  and  the  stockholders  do  not  in  words  provide  that 
said  onpital  stock  shall  be  retired  and  oonoelled,  although  the 
resolutions  might  so  imply*  It  is,  however,  the  opinion  of  this 
Depart  ient  that  under  action  3934  the  company  would  b ve  no 
authority  to  purchase  its  own  ntoc'  out  of  its  surplus  pnd 
capital  structure.  The  section  provides  that  the  coo  any  shall 
not  "purchase  or  hold,"  e do  n^t  believe  that  the  "*orJ^  "or" 
can  be  construed  t "e«n  "and,"  aft  tie  section  further  provides 
one  instance  in  which  the  c - ny  may  purchase  its  own  stock. 

The  rule  generally  Ip  that  a corporation  can  not  ~urc  ~'t>e  its 
own  oapitel  stock  and  the  reason  ror  the  rule  ia  aptly  stated  in 
Chrisman-Sawyer  bank  in.;  Company  ▼,  Independence  ’’anufaoturing 
Co  any,  1<5C  fo.  834,  *>45,  -there  it  in  ftnldi 

"If  the  inor- -orators  or  stockholders  co  ild  he  n lowed, 

03  soon  os  fc:*e  incorporation  w~s  co-'nieted,  to  sell  out 
t oelr  stool  ti  the  c'  reny,  ond  theretjy  escape  liability 
f r unpaid  subscriptions,  or  in  cone  the  et-’Ok  was  fully 
>aid . to  receive  back  from  the  oo-'nny  the  svwjnt  on  id 
in,  and  to  turn  bee’*  t?  the  e any  the  stool  subscribed 
the  doors  for  r,  rent  frauds  upon  the  creditors  vo  >id  be 
thrown  wide  -pen,  nnd  the  c'pfteouepoee  wouid  n t only 
be  disastrous  to  creditors,  but  wo-ii  *•  ai  so  be  f*»tal  to 
the  corporations  themselves,  inmwtich  as  n'  one  would 
deal  vith  c r orations  under  sue  c edit  lone." 

It  is,  therefore,  our  opinion,  b^sed  uoon  * -oti on  5934 
and  the  re^t  weight  of  authority  in  the  In  1 1 ed  itntes,  thr. t 
it  wo  Id  be  illegal  to  Hermit  the  A eric^n  Automobile  fire 
Insurance  Company  t 1 nurchane  its  own  stock  by  uelno  a portion 
of  its  surplus  and  a or t ion  of  its  capital. 

However,  it  is  the  opinl  n of  thi«*  Denrrt  *ent  that 
the  reduction  in  the  capital  stock  may  be  legally  aoeoTOllshed 
with  toe  consent  of  the  board  of  directors  and  z be  stockholders 
of  the  cononny,  subject  to  the  approval  of  the  superintendent 
of  ln~unnee,  as  required  lrr  ftectloa  5515.  The  proper  way  to 
reduce  the  oa.nl  tel  structure  in  nr  minim  le  to  have  the 
stockholders  surrender  and  cancel  3,000  shares  of  the  t- 
str  ding  capital  stock,  t creby  re  dicing  the  capital  atructure 
to  3,000  shares  of  '100.00  par  value.  After  the  cancellation 
of  the  stock  and  the  reduction  of  the  capital,  there  may  lie  a 
distribution  of  the  surplus  assets  if,  an  a matter  of  fact. 
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there  le  an  excess  of  surplus  assets  remaining.  after  t ie  reduc- 
tion of  t ie  capital  h s been  cone  i mated.  3\ich  legal  proposition 
is  sup  orted  by  the  great  weight  of  authority  and  is  announced 
in  the  case  of  Benas  v.  Title  Guaranty  Trust  Cunoany,  267  S.  W. 

28,  29,  where  the  St.  Louis  Court  of  A»  eels  says  as  follows: 

"Nor  la  the  rule  questioned  that  a surplus  arising  fTom 
a lawful  reduction  of  the  capital  stock  is  avail  a ole  for 
dividend  purposes  and  may  oe  lawfully  distributed  as  such. 
(Citations  omitted).* 

However,  the  ap  licet ion  of  the  above  rule  does  not 
mean  that  because  the  company  reduced  its  capital  stock  200,000 
that  it  may  distribute  ^300,000  from  its  capital  structure  in 
all  events.  It  only  has  the  right  to  make  a distribution  of 
the  sura  eoual  to  the  amount  of  its  capital  reduction  when  the 
actual  value  of  surplus  assets  equals  the  amount  of  the  capital 
reduction.  'Jen as  v.  Title  Guaranty  Trust  Company,  287  9.  'V. 

28,  And  in  arriving  at  toe  amount  which  may  be  actually  dis- 
tributed in  diminution  of  its  capital,  actually  existing  v°].ies 
at  the  time  of  the  reduction  must  control  and  not  the  values 
as  carried  upon  the  books  of  the  corporation-. 

In  the  Benae  case  above  it  is  held,  "Books  of  the  corpo- 
ration and  its  state  tent  of  proceedings  for  reduction  of  the 
capital  stock  may  be  contradicted  or  impeached  by  parol 
evidence  of  the  actual  values  of  the  assets  in  determining 
whether  the  surnlua  was  sufficient  for  distribution  of  dividends 
without  impairing  the  capital  stock  as  reduced. * 

In  Fletcher's  Clyclopedia  of  Cor  srntions.  Sect  on  3473, 
the  rule  la  stated  ns  follows: 

" Then  the  amount  of  capital  steak  of  a cor  >orotion  is 
lawfully  reduced  under  Legislative  authority,  the  cor- 
poration is  not  rennired  to  keep  the  excess  of  its 
pctual  capital  over  the  amount  of  its  nominal  capital 
as  reduced,  nor  has  any  right  to  do  so;  but  the  stock- 
holders have  the  right  to  have  the  excess  divided 
among  them,  as  in  the  ca?e  of  a dividend,  in  pronortion 
to  their  shares.  In  asking  such  distribution,  however, 
regard  must  be  had  for  t e present  value  of  the  property 
and  the  oomoany,  instead  of  distributing  money  or  prop- 
erty equal  in  value  to  the  excess  of  the  original 
nominal  capital , and  the  reduced  nominal  capital  viust 
retain  property  eaual  in  present  value  to  the  reduced 
nominal  capital  , after  deducting  its  debts,  in  other 
words,  the  surplus,  if  any,  which  a corporation  may  nay 
to  its  stockholders  on  reducing  its  capital  stock,  must, 
in  every  case,  be  ascertained,  and  depends  uron  the 
result  of  an  examination  into  its  affairs  and  n t unon 
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the  difference  between  the  original  amount  of  capital 
stock  and  the  reduced  amount.  Where  a corporation 
reduces  its  cenital  stock  and  the  surplus  which  thereby 
results  is  invested  in  the  stock  of  railroad  corpora- 
tions, the  stock  itself  may  be  distributed.  It  is 
net  essential  that  the  stook  be  reduced  to  cash  and 
distributed  in  that  form.  Whenever,  by  sales  of  prop- 
erty , or  by  means  of  eamiigs,  or  ott~rwise,  the  cor- 
poration comes  into  the  assess ion  of  funds  which  are 
in  excess  of  the  amount  of  its  reduced  capital  stook, 
it  can  distribute  that  amount  amonr  the  stockholders." 

The  reason  for  that  rule,  of  course,  is  apparent  and 
is  that  w ille  corpora ti  ns  may  have  lawful  authority  t ~ reduce 
their  capital  structure,  they  nay  not  do  so  at  the  expense  of 
its  creditors,  and  if,  in  reducing  the  capital  structure,  a 
sufficient  amount  of  it  is  withdrawn  as  wou^d  impair  the 
capital  as  reduced,  then  the  reduction  is  illegal,  and  if  the 
reduction  of  t te  capital  stook  ond  the  resulting  dividends  to 
the  stockholders  imoalrs  the  capital  of  the  Comoro t ion  as  reduced, 
then  it  ia  a fraud  uoon  the  creditors  of  the  corporation  and 
Illegal*  Coleman  v.  3o  the,  IBS  S.  W.  1021. 

Section  S915  provides  thet  the  canital  reduction  ‘-ay 
be  consummated  on  obtaining  a certificate  to  that  effect  from 
the  superintendent  of  insurance;  that  the  superintendent  s nil 
be  satisfied  that  the  proceedings  are  regular  and  the  c nditlon 
and  acaets  of  the  company  will  justify  the  reduction,  and  that 
the  reduction  will  not  be  prejudicial  to  the  interest  of  the 
policyholders.  The  decision,  therefore,  as  to  whether  or  n^t 
the  reduction  of  the  capital  of  t'  is  c'omsny  shall  be  ner-itted, 
depends  upon  whether  the  superintendent  of  Insurance  is  satisfied 
that  the  assets  of  the  company  will  permit  such  re’uction,  and 
that  tie  interest  of  the  policyholders  will  at  be  injured  by 
permitting  the  reduction.  In  arriving  et  whether  or  not  the 
reduction  shall  be  oer  itted  and  at  the  amount  of  surplus  nonets 
which  may  be  distributed,  the  superintendent  shall  base  his 
decision  uoon  the  -^resent  actual  value  of  the  assets  and  not 
upon  the  book  value,  nnd  should  satisfy  himself  that  the  red;iced 
capital  structure  has  n^t  been  impaired  by  the  reduction.  It 
is,  therefore,  the  opinion  of  this  De  artment  that  the  proposed 
met  od  of  reduction  should  n t be  approved  for  the  reeson  that 
the  corporation  seeks  to  illegally  purchase  its  own  stock  by 
using  its  surplus  and  its  capital,  and  that  it  seeks  to  pay 
to  the  stockholders  an  am  unt  of  assets  emsl  in  amount  to  the 
ara  unt  of  tie  co  its!  reduction  without  regard  ae  t~>  whether  a 
present  actual  valuation  will  **-ermit  the  distribution  op  that 
amount  of  a-  sets. 

However,  it  is  the  opinion  of  tnis  Department  that 

the  company  may  lawf  lly  reduce  its  capital  stock  by  its  stock- 
holders surrendering  3,000  shares  at  1100.00  par  value.  If, 
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after  the  reduction,  tnere  exists  an  excess  of  assets  so  ttart  a 
distribution  may  be  made  without  the  impairment  of  the  capital 
after  the  reduction,  then  such  distribution  of  the  excess  may 
lawfully  be  made.  In  arriving  at  the  amount  whloh  may  be 
distributed,  the  actual  value  of  the  assets  should  be  determined 
by  examination.  It  does  not  appear  that  the  proposed  reduction 
in  this  case  would  reduce  the  capital  structure  below  the  limit 
required  by  the  Statute. 

In  summarising,  it  is  our  opinion  that  this  company 
may  reduce  its  capital  c insistent  with  the  views  expressed  herein, 
and  subject  to  the  require  ante  of  Sect!  n 5915,  the  fulfillment 
of  which  requirements  is  left  to  the  judgment  of  you  as  superin- 
tendent of  Insurance. 


Very  truly  yours. 


Assistant  Attorney  henerrl. 


APPROVED: 


Attorney  Pen  e ml 


INSURANCE  CORPORAT IONS : 

/ 

Insurance  Company  organized 
under  article  4,  chapter  37, 

R.  S.  Ho.  1929,  may  incorporate 
far  perpetual  term. 

/ * ,2  tj 

June  Id,  1933. 

Ut.  Job eph  S . Th  a ...as on  , 
Superintendent  of  Insurance, 
Jeffers -in  City,  i sxuri. 

FILED 

'T  / 

Attention:  hr.  a.  C. 

1 art  in. 

/ 

n 

Dear  ir; 


"e  a re  ack nowl edgirp  receipt  of  your  letter  of  June  9, 
1933,  in  v. ■. ich  you  inquire  re  follows: 

are  enclosing  herein  Articles  of  Incorporation  of 
the  1 uolio  eriioe  Life  Insurance  Co-  ,;any  in  duo l icate, 
and  will  ask  that  you  ol  ease  examine  same  and  if  found 
satisfactory,  kindly  a,.,  rove  ooth  c -pies  end  return 
them  to  tiis  Department. 

There  in  one  iters  in  these  articles  to  w i ich  we  desire 
to  cel i your  attention,  and  that  is  Item  5, 

•The  co  any  shall  continue  fox  a per- 
petual tera, * 

The  article  under  w ich  this  co  any  is  incorporated 
Baya  t . :-t  t tey  shall  soecifv  the  time. " 

Tue  Articles  of  Incorporation  of  the  Ruolic  Service  r.ife 
Insurance  Company  are  drawn  under  article  4,  ohaptwx  37,  ’{.  g.. 
1935.  Tue  articles  ccnfora  to  the  requ Ireme rite  of  sect i ons  3759 
and  5766  J.  .a . 1929.  You  should  , however , certain  that  the 

ns  ye  h'iolic  err  ice  Life  insurance  Co»io*uiyH  is  rv  t being  used 
by  any  other  incorporated  company  and  is  s-t  such  an  i*it«t i >n 
of  ouch  a name  as  will  'mislead  the  pu bl i«. 

You  cell  our  particular  attention  to  the  fifth  paragraph 
0.  tue  Articles  of  locor-  oration,  :t  ue  0 yoasy  shall  continue  for 
a perpetual.  term*  and  inquire  whet  ier  or  not  that  is  in  co  r>J  i;’  ca 
with  the  statute. 

The  sixth  req  enk  of  Section  5760  R.  ®.  "n.  1930,  is 
as  follows:  "The  nun-lb  er  of  years  the  corporation  is  to  continue." 
Under  t.ils  chapter,  there  is  no  revision  limiting  the  rw  ex  of 
years  during  which  a corporation  .-ay  exist.  All  that  the  "rovi- 
sion  requires  is  that  thp  corporation,  in  its  articles,  shell 
specify  ie  seriod  of  its  cor- -orate  existence.  Article  4,  chapter 
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37  is  a snecinl  law  relating  to  the ' organization  of  particular 
cor  oretionn,  and  if  in  c nV  ict  -it;  t>ie  General  Gomomtl  n 
Laws,  Article  7,  chapter  33,  would  irodify  the  Genera's  Cor  oration 
laws  in  that  respect.  * nwever,  the  enera'  Coro  oration  Law* , 
require  ent  6 of  Oecti^n  4933  'X.  5.  1o.  1 j29  , nrovide:  "The 

number  if  veers  a enmar-ti~n  ir  t:  cj  .itinue  which  may  be  any 
number  r roeVuel.*  There  La  thing,  t erefore,  iri  the  ov- 
erall Corporation  L*w  - ich  * ;ld  prohibit  a corporation  fr  ira 
having  perpetual  existence,  if  its  charter  so  provides,  and  t »re 
is  nothing  in  article  4 of  chapter  37  Mich  would  prohibit  t,is 
particular  corooration  from  providing  in  its  charter  for  proetual 
existe  ce. 

In  State  ex  rel  v.  Lcrueur,  141  , o.  39,  the  ouestion 
arose  aa  to  the  Is  I the  corporate  existence.  Toe  General 
Corporation  Law  in  effect  at  thr  t time  nrnvides  that, "every  cor- 
pora ti  n as  such  has  n^wor : first,  to  have  succession  by  its 
comorate  name  for  the  period  1 i sited  in  its  charter,  and  ’"hen  no 
period  in  limited,  for  • iti  — -re. » The  cr  rt  • t ■ e . 
says;  " 

"Toe  law  i*-  f~rce  in  1 Gr , when  t;ie  institute  wee  incor- 
porated, intended,  either  in  letter  nor  soirit,  to 
forbid  the  extension  f corporate  organizations  beyond 
twenty  years.  That  term  woe  aatned  as  a limit  only  in 
event  the  fundamental  articles  of  any  'articular  ci  mo  ra- 
tion did  1 t a the  raise  provide.  Whether  the  articles 
da  otherwise  provide  in  a give  , case,  is  « puje^tl  -n  5f 

law  to  be  "e'",r  red  in  <?ac  instance  bv  a due  c nsid— 

e rati  on  f the  language  used  in  the  act  of  incorporation. 

.1  tate  ex  rel  v.  Hoad  Company,  307  Mo.  65,  it  was  held 
that  the  specific  act  of  1851  cheated  t e Toll  load  C>  neny 
wps  its  carter.  Puoh  act  did  it  ’rovide  for  the  tern  of  exist- 
ence of  t e enmorntinn , an?  t « c>  rt  said  in  the  ausece  of  tie 

charter  rovldlnc  ror  t ? ter'  of  corporate  existence,  t rt  refer- 
ence cast  be  ade  t y the  General  Corporation  Lews  then  in  force, 
which,  at  tint  time,  1 inited  tie  life  f corporations  to  treaty 
years,  if  their  c arter  did  n t ot  erwiee  provide. 

In  State  ex  rel  v.  ^ermai  utual  lneara  .ee  C mnv , 334 
.'io.  84,  the  sttorne  '•si  c te  ded  that  tue  corporation  wap 

doing  bur  ■ its  corporate  life  had  expired.  The  special 

legislative  -ct  cremtinu  the  enr  orati  n uses  tue  term  * perpetual 
succc sb  i on . ’ The  G*  leral  Cere*  ration  haws  in  effect  at  that 
time  rmvid.ed  that  in  tie  absence  of  some  revision  to  t e contrary 
the  corporate  sxiete  ce  r l!  ? be  for  twenty  years.  T e court, 
at  page  91 , f- id; 

"The  general  rule  is,  as  contended  for  bv  t e 
General,  that  ~ ere  y special  act  creating  a c a mo  re tlon 
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uses  the  term  ’oerpetual  p'lceeepton  • in  convection 
witu  J c art or , it  imoJ  lee  n thi og  ore  than  s o'-'tin- 
of  success i rin  toe  existence  of  t ■ e any, 
u iioU,  in  tae  absence  >f  s >me  oneoi el  provision  to  the 
contrary,  ie  for  a period  >f  twenty  vf.sr*,  fF  rovided 
for  by  the  general  e r oration  la*j  **  .ioh  w-  s t n in 
force. H 

fhe  court,  i iwever , found  that  the  charter  of  tie  eoi.o- 
pany  c ntaioed  lan^u^e  which  evidenced  a Ie  ielative  intent  that 
the  existe  3€  j*  the  corporation  sh  .mid  not  oe  limited  ti  twenty 
years,  ajid  in  so  n Illng,  aotly  said  at  we  9B: 

''it  -;ay  oe  truly  said  tiiat  Life  insurance  a vi  moles 
not  f ..uaded  witn  r view  of  being  maintained  for  a brief 
period  only,  ir  for  any  1 united  time.  Their  nature  nod 
ourooae  denote  perpetuity,  and  without  whiah  it  <j 
n t be  reasonable  t > sunveiae  men  nf  affairs  *"r.t  J or  anise 
fuc’u  co  v*t!  ies  or  invest  t sir  nev  In  fch**  snme  ap  n 
protection  for  t.teir  .families  if  thev  th^'cht  sin", 
c ”fi  anies  l ignt , and  an  all  probability  ’•mil  d , &p  dis- 
solved long  nrior  b toe  tame  when  tlmlr  ^oliclns  v-nld 
store  and  beco  ,e  payable. " 

From  the  f oregoing  it  is  seen  that  article  4,  c .**pter 
37  does  t rol.ibit  & corporation  from  hewing  perpetual  or  let. ~ >Ce. 
Wo  li  ;Itati  n es  to  its  existence  ie  cintsioed  in  that  charter. 

The  r sed  Articles  of  Incorporation,  n-aver , do  distinctly 
specify  that  too  c >r  >orf)tion  ahPll  ’ytist  for  a nerretunl  tor’:. 

Suc.i  r visi-n  i t te  Articles  is  not  only  not  renugnant , bit  is 
absolutely  consistent  with  the  renul resents  u-  ’*r  t ’e  general 
oor">oratl  n lows  f mnd  in  article  7,  ohsr>t*r  33.  rven  I'*'  r>fer~ 
erence  he  mde  t»  the  eneral  corporation  laws,  -'a  w- p {Jane  in 
the  aoove  decided  esses,  it  will  be  seen  from  the  f prep oin - that 
there  is  n tuim  in  the  general  corporation  laws  w-  ich  rohiDlts 
t;is  c any  from  hsyxn*..  >erpetual  existence,  out,  »h  a v~tter 
of  fret,  f.eueral  laws  sneoil'ioally  provide  for  oernetnsi 
exirto  tee. 

It  is  , t .erefore  , the  ooinion  of  this  Dart* rt met j h that 
since  the  Articles  of  Incorporation  provide  for  ■perpetual  exist- 
ence, that  t is  bhjBioany  nay  incorporate  for  such  n period;  t’ ? t 
there  is  no  prohibition  g ainst  such  exists  >ce  contained  jn 
article  4,  counter  37,  or  in  article  7,  chanter  39,  or  the  deci- 
sions c netruim  those  "rovisione. 

e a-'!!  yur  attentl^^n  t>  the  fact,  that  this  o^r  oration, 
even  tb  uj^’h  it  has  c no l led  wit  i the  above  sections , shrll  n t 
be  ner'-iitted  t>  commence  businene  until  it  )r5s  co-'mlied  with 
section  5761  . . o.  1939.  This  section  provides  that  the 

corporation  s icll  n t c mmence  t ie  business  of  lire  insurance 
until  at  le^et  300  oersons  eligible  under  the  proposed  nlan  snail 


Mr.  Joseph  B.  Thompson, 


-4- 


Juna  15,  l" 33, 


have  subscribed  in  writing  to  be  insured  in  the  aggregate  amount 
of  at  least  *350,000,00,  and  shall  have  each  paid  in  cash  the 
amount  of  one  annual  stipulated  net  nremiu*,  nor  until  t!  « 
Superintendent  of  Insurance  and  the  Attorney  General  s:  n have 
further  certified  that  the  eftmoany  has  complied  with  t o revi- 
sions of  the  article  end  is  authorised  to  transact  the  business 
of  insurance,'  and  shall  deposit  with  the  Superintendent  of  Ins  r- 
ance  seour it  iee  '-%1-^tha  sum  of  " 5,000.00. 

e are  returning  the  original  and  one  copy  of  the 
Articles  of  Incorporation. 

Vary  truly  y urs , 

As  aint nnt  Att  rney  "enoral . 


AFiftCTCD: 


Attorney  General . 


TAXATION  A .-ID  REVENUE: 

1/ 

\/ 


\ 

\ 


n 


Mr.  J.  7.  Thurman, 
Prosecuting  Attorney, 
Centerville,  ise  .uri. 

Dear  bir: 


County  Courts  may  cn:. promise 
“back  taxes"  under  tae  reouire- 
ments  Of  Section  9950  R.  S. 

Mo.  1929. 


June  17,  1933.  £,-£° 


l:e  pee  acknowl edging  receipt  of  y^ur  letter  of  June 
5,  1933,  in  which  y u inquire  rc  foil  ova: 

Will  you  please  advise  me  as  to  whether  or  not  County 
Courts  are  enmowered  to  compromise  taxes  under  Section 
9950  R,  S,  Vo.  1929,  which  have  been  reduced  to  judg- 
ment ? 

Also  if  they  are  empowered  to  c:.  romlee  the  taxes 
after  suit  has  been  filed  but  before  judgment? 

Thanking  yu  in  advance  for  this  favor  an'  for  rur 
prompt  reply  , I a®. " 

You  inquire  whether  under  section  9050  R.  9.  Y/y . 1929, 
the  Q mty  Court  h^s  authority  to  c nromiee  taxes  after  suit 
and  before  judgment,  and  after  judgment.  This  Section  am  lies 
to  back  taxes  and  re^de  as  follows: 

''Whenever  it  shall  a"oear  to  any  county  curt,  or  if 
in  such  cities  the  register,  city  clerk  or  other  proper 
officer,  that  any  tract  of  land  or  town  lot  contained 
in  sail  "back  tax  book*  is  not  worth  the  amount  of 
taxes,  interest  and  coat  due  thereon,  aa  c armed  in 
said  "back  tax  book,"  or  t at  the  same  would  not  sell 
for  the  an  unt  of  such  taxes,  interest  and  coat,  it 
shall  be  lawful  for  the  said  court,  or  if  in  suen  cities 
t te  register,  city  clerk  r othor  n roper  of  ioer,  to 
co  oromlse  said  taxes  with  the  owner  of  said  tract  or 
lot,  and  upon  payment  to  tae  collector  of  the  am  unt 
agreed  upon,  a cretificate  of  rbde  ption  shall  be  issued 
under  the  seal  v*  the  court  or  other  proper  officer, 
which  shall  h vs  the  effect  to  release  an  id  lands  from 
the  lien  of  t}he  state  end  al1  taxes  due  thereon,  re 
charged  on  said  "back  tax  book;"  and  in  case  said  cm  rt 
or  other  oroper  officer  shall  oo  'promise  and  accept 
a less  amount  than  shall  ap  ear  to  be  ^hte  ; anv  tract 
of  land  or  town  lot,  as  charred  on  said  "bac^  tax  book," 
it  shall  be  the  duty  of  said  court  or  other  rooer 
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officer  to  order  the  amount  so  paid  to  be  distributed 
to  the  various  funds  to  which  s^id  taxes  are  due,  in 
proportion  ns  the  amount  reoeived  beare  to  the  whole 
amount  charged  against  each  tract  or  lot:  Provided, 
the  county  court  or  other  proper  tribunal  may  order 
that  no  suit  be  Drought  on  any  specified  tract,  if  In 
the  judf  ient  of  said  oourt  or  other  proper  tribunal 
such  tract  is  not  worth  or  will  not  bring  the  taxes, 
interest  and  costs;  nor  shall  suit  be  brought  for 
taxes  accrued  on  property  used  exclusively  for  reliff- 
ious  worship,  or  for  educational  or  charitable  pur- 
poses, for  the  years  previous  to  1875,  during  which 
it  was  so  used;  and  provided  further,  that  the  co  uty 
court  of  any  county  may  direct  that  any  tax  or  fund, 
the  validity  of  which  is  being  contested  in  the  courts, 
may  be  on  it ted  from  any  suit  or  suits  brought  under 
this  chapter,  but  the  Judgment  rendered  in  bjiv  action 
where  such  tax  is  onitted  shall  not  bar  or  affect  any 
subeeouent  action  for  such  tax  so  o itted,  whenever 
the  county  court  may  direct  an  action  to  be  brought 
for  such  omitted  tax," 

Under  the  foregoing  '’ection,  the  county  court  has  Do-®er 
to  compromise  the  taxes  against  any  tract  of  land  or  town 
lot  contained  in  the  * back  tax  book"  when  the  land  is  not 
worth  the  amount  of  the  taxeB,  interest  and  cost  due  thereon, 
as  char,  ed  in  said  Nbaok  tax  book,11  or  when  the  same  would 
not  «ell  for  the  amoufet  of  such  taxes,  interest  and  cent.  It 
st"  ears,  therefore,  that  the  county  court  in  the  two  instances 
specified  in  the  statute  may  compromise  taxes  on  lands  or  lots 
wlch  appear  in  the  ’’back  tax  bonk . * The  ’’'action  further  ro- 
vides  that  the  county  court  "may  order  that  no  suit  be  brought 
on  any  specified  tract,  if,  in  the  judgment  of  said  court  or 
the  proper  triounal , such  tract  is  n t -*orth  or  will  not  bring 
the  taxes,  interest  and  cost." 

Tie  foregoing  Cection,  therefore,  authorizes,  under 
certain  circumstances , the  compromising  of  back  taxes,  and 
empowers  tiie  court  to  withhold  the  bringing  of  suit  under 
such  conditions.  The  tax  is  the  obligation.  The  oourt  may 
couproihse  the  tax  before  suit.  It  is  n it  rerj  irsd  to  bring 
suit  if,  in  the  judgment  of  the  court,  the  property  is  not 
•"  rt  >r  will  not  brio  the  taxes,  interest  and  cost.  If, 
after  suit  is  brought,  or  after  judgment  is  rendered,  it 
s iuuld  appear  to  the  county  c lurt  that  the  property  against 
w icii  suit  is  brought  is  not  worth  or  will  not  bring  the  taxes, 
interest  or  cost,  ne  believe  t let  t ie  court,  under  the  above 
Section,  may  compromise  the  jud  lent. 

The  court  has  the  power  to  c promise  before  suit  rnJ 
has  the  authority  to  refrain  fro  bringing  suit  under  the 
circuwst.  noes.  If,  after  it  brings  suit  mid  before  it  obtains 
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judgment  or  after  it  obtains  judgment,  the  court  aelieves 
that  the  property  is  nnt  worth  or  will  not  bring  the  taxes, 
interest  and  cost,  no  reason  an  'ear e why  they  may  not  at 
that  tine  compromise  the  t^xes.  The  liability  is  created  by 
re- eon  of  the  tax.  The  jud r;  ent  cir-ply  affords  the  mesne 
by  which  the  liability,  which  her  already  been  created,  may 
be  enforced  a»  einst  the  will  of  the  property  owner.  Since 
the  court  has  the  right  to  compromise  and  partly  discharge 
the  liaoility,  *?e  do  not  oelieve  that  it  loses  such  right  by 
reason  of  the  fact  that  it  has  started  suit. 

In  St.  Louis,  Iron  Mountain  v.  Ant  iony,  73  Ho.  431, 
a s'; it  was  instituted  to  enjoin  the  col  ect!  n of  certain 
taxes.  The  nlaintiff  recovered  judgment ,whi oh  was  reversed 
and  remanded  by  the  Supreme  Court  and  later  the  disputed 
claim  for  taxes  was  ooiTOromlsed.  The  c vert  said  at  page 
434: 


*It  would  be  a most  extraordinary  doctrine  to  hold 
that  because  a county  h"d  became  involved  in  a liti- 
gation, it  must  necessarily  go  through  with  it  to 
the  bitter  end,  and  hr a no  cower  to  extricate  itself 
by  withdrawal  or  bv  agreement  with  its  adversary. 4 

The  court  in  the  above  case  announced  that  doctrine 
as  being  a power  existing  in  toe  county  which  had  the  right 
to  sue  and  to  be  sued.  bile  the  facts  in  that  case  did  not 
involve  the  oorroromlsing  of  bac’  taxes,  yet  the  reasoning 
therein,  ns  quoted  above,  should  and  does  arply,  Pectins 
9950  ■ ivefi  the  county  court  the  right  to  oot  -romise  taxes 
or  to  refrain  from  suit,  as  specified  in  the  seoti  n,  and 
wit];  those  specific  powers  given  to  the  county  court,  it  would 
be  not  consistent  with  the  spirit  of  said  section  if  the  c 'unty 
court  oo  Id  not  co,r  romise  the  judr  ent  into  w'  ich  the  taxes 
were  merged.  To  hold  that  they  could  compromise  said  taxes 
if  said  information  cane  to  them  before  suit  was  brourht 
and  cm  j d r t com  romise  said  taxes  where  the  taxes  were  merged 
into  n judgment  and  the  information  came  after  the  obtaining 
of  the  jud  r t ~ 1 v_  inte  the  8"irit  of  the  3eotion. 

'Ye  believe  that  the  rule  as  announced  in  Haggler  v. 
Kelly,  103  N.  !7.  629 , where  the  court  says  at  r age  631,  is 
the  oroper  one: 

"It  must  be  conceded  that  the  board  had  power  to 
abate  or  oc  iproaise  the  tax  which  became  merged  in 
this  judgment  if,  in  the  fair  exercise  of  its  dis- 
cretion, such  action  was  advisable.  It  is  clear  that 
this  same  oower  continued  after  the  judgment  was 
obtained.  The  duty  of  the  county  com-  Issioners , 
with  respect  to  the  coll ect i n of  the  taxes  merged 
in  this  judgment,  was  the  same  after  ss  before  the 
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entity  of  judgment." 

In  OskRen  v.  City  3f  Eveleth,  303  H«  W.  515,  it  was 
held  that  the  city  involved  had  & right  to  co-'  oromise  taxes 
after  ae  oell  as  before  judgment. 

From  the  foregoing  it  is,  therefore,  the  opinion  of 
tills  Depart  sent  that  the  county  court  may  compromise  back 
taxes  under  Section  9950  R.  S.  Po.  1939,  either  after  suit  and 
before  judgment  or  after  judgment. 


TVe  call  your  attention  to  the  fact  that  the  legisla- 
ture in  1933  amended  Section  9950. In  as  much  as  said  amended 
Section  has  not  yet  become  a law,  we  <Jto  not  deem  it  covered 
by  your  inquiry. 


Very  truly  y-urs. 


Assistant  Attorney  general. 


APPRor-D: 


A 1 1 o rne  ‘ ~ 1 en  oral . 
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«r.  Julrn  Yhornberry 
Superintendent 
Algo*  karris 

Jefferson  City,  ills*  url 


bear  Uf,  Tliurnbexryt 


Your  let tar  requesting  an  opinion  fron 
this  iff ica  is  in  words  and  figures  aa  foil  ass 

•We  have  a certified  oopy  of  a con- 
ui  tenon  t ahl  3)  veau.i  as  foil  wo!  * . . . 

...  the  said  defendant,  Arnett  Per- 
klna,  having  entered  hii  plea  of 
guilty  as  aforesaid,  be  confined 
In  the  Intemediate  Uefuxmtory  of 
the  State  of  Missouri , for  a perl  d 
of  two  years  from  the  10th.  day  of 
September  1933, 1 

"The  record  then  ah  ws  tliat  he  was 
( iveii  a benoh  parole,  'upon  Ilia  good 
behavior*.  Tl*e  reoord  furthev  ah  we 
that  on  the  13  th.  day  of  May,  1933, 1 
....the  parole  heretofore  granted  be 
and  the  sane  is  hereby  terminated  .... 
that  the  'Jberlff  deliver  said  Arnett 
Perkins  to  the  Superintendent  of  the 
Intermediate  >ef  ornate  >ry  at  Alfeu% 

Miss  url,  to  serve  the  sen tense  here- 
tof  >re  reoeived1. 

"Please  advise  ne  it  ether  this  boy*  s 
sentence  tirae  uf  two  (31  ye-rn  runs 
from  'leptenwer  Iflth.  1933  or  whether 
It  runs  from  the  dats  he  see  reoeived 
at  tills  institution  which  ms  on  the 
19th.  day  of  my,  1933." 

TiiS  sentence  to  which  you  refer  was  1 p aed 
under  the  provision  ; of  Jeotion  04V  <J,  R.  3.  Mo.  1939, 


Mr.  John  Thornberry 
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which  rends  an  follows: 


"If  any  male  person  aevcnte«n  years 
of  age  and  less  than  twenty-five 
years  of  a-,e  be  oonvioteu  of  a felony 
for  the  first  tU>c,  and  be  be  not 
guilty  of  treason  or  murder  in  the  first 
or  second  degree,  or  any  offense  for 
jhich  capital  punishnent  is  ymhfided, 
ths  court  trying  such  peraon  nay  sen- 
tence him  to  the  oust  dy  of  the  officials 
of  the  intsmediate  ref  ^r.e-tory  tv  be 
tt  mlA  re/.  r^,y>rx 


4 -iry  tj&  » 
re.  It  au. 


aall 

iuty  of  the  official  ’ In  oriar^ 
of  said  ref  amatory  t-  receive  all  mto 
oenvloted  persons.  (Lave  1337,  p.  3613, 
ecul  n 9. I* 


In  the  oase  of  State  v.  Hedrioh,  396  3.  ft. 
1.  o.  lbd,  the  tsupreue  Court  eaidl 

"It  Is  sold  Writ  the  verdict  of  the 
jury  io  Illegal,  beoaune  it  fixed  the 
ddte  of  toe  punishment.  The  vordlot  is 

as  follows; 


•rfe.  the  jury,  find 
t-  e defendant  guilty  os 
ol lorjed  in  the  indictment, 
anil  aaceea  hie  punlshaent 
at  ninety  days  in  feho  o unty 
jail,  beginning  Ai  r 11  36, 

193b. * 

•This  is  a general  verdict,  h >tw  ltastojuilng 
the  fixing  f the  date  of  punishment.  lhir- 
suant  to  tiie  trial,  the  jury  returned  t ,o 
verdict,  and,  after  allocution,  the  court 
pr  nounoed  judpnent,  and  sentenced  defendant 
to  serve  three  nonths  in  the  county  jail 
from  till.-'  date,  all  of  which  occurred  on 
April  35,  1935.  Section  4111,  eflsed 
Statutes  1919,  provides,  in  substa  oe,  that 
no  Jud^ient  sh  11  be  reversed  or  set  aide 
by  an  appellate  court  boo  use  it  was  er- 
roneous as  to  time  or  pl'-oe  of  lnprl  connect; 
but  In  rmoli  onoeitt  shall  be  the  duty  of 
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the  o art  or  of  floor  hearing  tho  ease 
to  sentence  iTUOit  person  to  the  proper 
place  of  confinement  and  for  the  cur- 
rent length  of  tine  from  and  alter  the 
date  of  the  >rigin.-l  *en tense.  We 

&Mj.  j ‘M  k-  XM  WA\9± 

atiUKUB» 

In  the  case  of  MX  parte  bounce,  309  a.  «, 
36V,  the  Cupreine  Court  soldi 


“A  parole  la  a matter  of  grace  or  favor 
to  a convicted  dofe  ijdaat,  and,  when  he 
.ooepts  such  parole,  he  dote  it  subject 
tc  all  the  provisions  fixed  by  the  stat- 
ute, and  subject  to  all  other  conditions 
.rid. oh  any  c liij)  aed  upon  hie  by  toe  a 
therlty  granting  suoh  par  le,  which  are 
not  illegal , inn  r&l  or  irap  eeible  of 
performance,  3u*h#  by  all  tiie  nuth  ritien, 
le  tho  rule  ./here  a parole  or  oondltl  nal 
pardon  has  boon  granted  by  the  executive 
or  other  constitutional  pardoning  power, 
and  the  rule  applies  **  fully  and  ae 
re&aoaably  to  p&rolee  uy  trial  courts 
u icier  cnir  statute. 


“Petitl oner1  a contention  aleo  aeeua  to  be 
that,  wiierc  the  parole  ha*  been  terminated 
within  the  tern  during  ./hi oh  the  paroled 
person  would  have  been  In  the  penitentiary 
had  he  n t oeen  par-dou,  the  tine  during 
wiioh  lie  wae  at  large  under  hie  parole  ruat 
be  regarded  &e  part  of  Hie  se.tenoo,  nntl, 

- k&k^  XI  ii»  t wr. 

Lrawrleonucnt  to  wUlon  he  w/-a  ae  , toiled 
anti. roly  ol  . .-^eu  but  for  such  parole, 
laanot  bo  regupOv:  to  serve  any  r>-»rt  of 
rn  of  iiiprloorusent.  if  snoh  parole  in 
*{JX  ts  ilnuteu.  j oh  ooi  tent  ion  la 


In  the  case  of  tats  v.  Hoefcett,  139  Ho,  App 
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l.o.  044,  the  Appellate  Court  said] 

'*  -"3  feel  fortified  In  the  position  that 
the  p war,  ae  exeroiacd  in  this  case, 
dv:a«  aot  exist  In  thin  :itatef  from  the 

consideration  that  we  have  a statute  regu- 
latlii^  parole,  drtch  is  in  effeot  a mie- 
i>*u»lon  of  punishnont.  (Art,  14,  chap . 

1'  , l*»  0.  1699.)  But  it  oonnnt  uo  ox.  r— 
oleea  by  tit » court  or  Judge  until  there 
iiae  been  a Judgment  or  sentenoe  of  puniah- 
meat.  * 


Thus  wo  see  In  the  Instant  case  that  the  Imposi- 
tion of  the  sentence  on  thr  16th  day  Jf  ‘'epte*iber,  1933, 
was  & condition  precedent  to  the  pUole  which  was  sub- 
sequently granted.  The  order  grant  lit  the  parole  would 
:tave  been  unit  rely  without  the  record  showing  tlte  sen- 
tence of  the  court-  Bvoh  la  the  toldiae  lu  the  h >oi:ett 
on.ec,  Tlte  iHO'v.ffin  showing  a sentence  "for  a ;terlod  of 
twu  yeara  *ana  tluwi  adding  "fvoa  the  lft  th  day  of  fteptcuber, 
1933*  la  definite  er*  ugh  In  setting  out  the  terra  of  in- 
pvieooMnt  tn  which  the  prisoner  wu«  sentenced.  The 
Words  ”frou  the  16  th  day  of  «eptsawber,  1;  >33"  do  not 
affect  the  duration  of  the  tw  yeacs  sentence  but  arc 
nere  surplusage  to  the  sentence  proper,  j loh  was  for 
two  years  eonf Inerwmt  In  the  Xnterraediete  Heforra&tory. 

In  the  i edriok  o »e.  where  the  reruiot  of  the  jury  con- 
tained words  of  eliiilar  Irw  rt,  th«  Supremo  Court  treated 
then  ae  eurplue&gf;  and,  with  the  «a ne  1 *10,  we  treat  the 
w rtis  in  the  rec  rd  in  the  instant  o n aa  surplusage. 

And,  when  the  court,  on  the  rec  rd,  rev  ted  the  parole 
on  the  13th  day  of  nf,  1933,  »r*ri  passed  Judgment  ’’to 
serve  the  eeutenee  heretofore  receiver*  t.  ere  was  no 
f..-rce  added  to  boat  ? rtlon  of  the  sentence  which  was 
surplusa,  ;e  In  Its  wigla.  Hypothetically,  should  the 
Super  1 :t eodent  of  the  Intermediate  heforraatory  date 
a euanitataftt  back  to  a fictitious  beginning  merely  be- 
cause a mo  c art  rear.'*  *»?  indicated,  ouch  procedure 
night  result  in  a riven  case  whrre  the  terra  of  iiprl uotv- 
jent  to  which  a convict  be  sentenced  to  iraprio  runout 
was  entirely  lapsed  before  there  was  ocoaeion  to  revoke 
the  parole  and  h ncc  the  o-nvlot  not  required  to  serve 
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John  TSwrnberry 


roiy  part  trf  a.  sententte  for  itspr  i aonE*ent  vf.Xoix  the 
Xaw  required  the  jvul?  ;e  to  smfce  bef  ore  the  parole 

ma  grafted. 

it  is  the  ooridusion  of  thi«  off ioe  that 
tua  pari#on«r4»  Qormitrn&nt  in  the  in*t*at  ease  ah©uld 
be  dated  iron  the  date  t’iat  the  prisoner  vets  received 
at  the  Ref  orris,  t ry. 


< -eapeotfully  submitted. 


fm.  uk 

A«  detent  Attorney  General. 


"WTrrrw.. — 

Attorney  General. 
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STATE  TREASURER:  Right  to  collect  interest  on  state 

deposits  after  closing  of  state 
depository. 


Hon.  Richard  R.  Racy 
State  Treasurer 
Jefferson  City,  Missouri 


January  31,  1933 


filed] 
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De^r  Mr.  Racy: 

This  office  is  in  receipt  of  your  letter  dated  January 
30,  1933,  in  which  you  make  inquiry  as  follows: 

"I  wish  you  would  kindly  give  me  your  opinion 
as  to  where  interest  should  be  figured  to  on 
closed  depositories,  the  time  the  b- nk  is 
closed  or  up  to  the  time  that  the  securities 
are  realized  on". 

Section  11465  Revised  Statutes  Missouri  1929,  provides 
for  the  depositing  of  state  moneys  in  depositories  approved  by  the 
Governor,  Treasurer,  and  attorney  General,  for  the  re-payment  of 
which  deposits  satisfactory  securities  shall  be  given,  such 
depository  to  pay  a bonus  for  the  use  of  such  state  deposits. 

The  original  deposits  with  interest  and  profits  that  accrue  thereon 
to  be  disbursed  by  the  treasurer  for  state  purposes. 

Section  11467:  The  interest  or  bonus  provided  for  in 

Section  11465  shall  be  paid  by  the  state  depository  on  the  average 
daily  b :1; nces  of  state  money  end  shell  be  pr id  and  credited  to 
the  state  monthly,  on  the  first  day  of  each  month. 

Section  11468:  Bids  for  state  moneys  shall  state  the 

interest  such  bidder  bank  will  pay  on  average  daily  balances  to 
the  credit  of  the  State  Treasurer  in  such  bank. 

Section  11469:  (Amended  Laws  1931,  p.~ge  378)  For  the 

security,  safe  keeping  and  payment  of  the  deposits  aforesaid  the 
depository  bank  shall  deposit  its  obligation  in  the  form  of  a 
bond  and  in  addition  thereto  it  is  required  to  post  certain  bonds 
of  the  United  States,  Missouri,  etc.,  and  under  Section  11474  such 
depositories  may  be  required  to  give  a personal  bond  in  addition 
to  the  foregoing  for  the  safe  keeping  and  prompt  payment  of  the 
state  moneys  held  in  such  depositories. 


Hon.  Rich' rd  R.  Nrcy, 
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The  form  of  contract  submitted  herewith , I take  it, 
is  the  form  In  use  gnd  executed  by  the  depository  giving  rise 
to  the  question  embodied  In  the  forego ing  letter. 

The  contract  recites  the  making  of  a bid  for  the  safe 
keening  and  payment  of  certain  state  funds  rnd  payment  of 
Interest  thereon;  that  the  depository  agrees  to  pry  Interest  on 
the  drily  be lances  for  such  deposits  at  a rate  to  be  specified. 

In  the  third  paragraph  on  the  second  pegs  that  if  the  depository 
eh- 11  f"il  to  pay  the  oheck  or  oheoks  of  the  3tate  Treasurer,  then 
the  Treasurer  la  authorized  to  forthwith  convert  the  securities 
co Hater? ted  to  insure  the  pryment  of  t state  deposits,  or  to 
sell  so  much  of  such  securities  as  may  be  necessary  to  pay  the 
whole  amount  of  the  deposits  made  by  the  3tate  Treasurer  and 
disburse  the  proceeds  of  such  securities  according  to  law. 

It  was  the  evident  intention  and  purpose  of  the  foregoing 
sections  of  the  statutes,  es  well  as  the  intent  of  the  submitted 
form  of  contract,  that  interest  on  the  deposits  when  accrued 
and  credited  would  become  as  much  a part  of  the  state's  deposits 
36  was  the  original  deposit.  The  statutes  and  the  contract 
constitute  a continuing  obligation  against  the  securities 
for  the  payment  of  interest  at  the  specified  rate,  until  such 
time  rs  the  State  Treasurer  shrll  fo rthwith.  - that  is,  — 
promptly  rnd  without  delay,  sell  the  securities  collaterated 
which  securities,  it  must  be  assumed,  are  in  compll  noe  with 
the  statutes  and  for  which  there  would  be  a ready  market.  For 
instr  nce,  if  8 depository  closed  on  the  31st  day  of  J7 nuary, 

1933,  the  bank  would  not  have  credited  the  thirty  days*  interest 
for  the  month  of  January,  to  the  account  of  the  State  Treasurer 
because  the  first  day  of  February  h d not  arrived;  nevertheless 
under  the  statutes  and  the  contraot,  after  the  Treasurer 
had  drawn  his  oheck  on  the  depository  and  the  same  had  not  been 
paid,  the  State  Treasurer  would  be  entitled  to  retain  from  the 
sale  of  the  securities  the  original  deposits  with  interest 
thereon  according  to  the  contraot,  until  the  lapse  of  the  time  in 
which  prompt  sale  of  the  seourities  should  have  been  made. 

If  a bank  closed  on  the  first  d' y of  the  month,  being  the  date  on 
which  the  interest  was  required  to  be  credited,  and  if  such  credit 
had  not  been  made  to  the  account  of  the  state,  notwithstanding 
the  fact  thst  such  credit  had  not  been  made,  the  state  would 
be  entitled  to  retain  from  the  s^le  of  the  securities 
sufficient  to  pay  the  interest  on  the  deposits  from  the  date 
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January  31,  1933 


the  Interest  was  last  credited  thereon  until  the  Treasurers 
check  had  been  refused  and  the  tlMe  had  elapsed  In  which 
the  Treasurer  should  h ve  promptly  sold  such  securities,  end 
th"t  would  be  after  February  1st* 


Very  truly  yours. 


GILBERT  LAMB 

Assistant  Attorney  General 


approved: 


Attorney  General. 
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Hon.  C.  J.  "^irloy, 
Froe  ^outing  ttorney, 
V n fhiren,  Missouri. 

Tie  r Ir: 


F I L EDl 

L 


e hare  your  letter  of  January  30th,  requesting  n opinion 
of  this  dip:  rt  out  u on  the  following  f cte: 


”3*0 • 9806,  «3.  Mo.  19 29, fixes  compensation  of  Lssersors. 

Ours  is  s e ountv  ct  a population  of  less  thus  30,000. 

This  entitles  assessor  to  3t(?  per  list,  and  3#  per  entry 
for  'It'  reel  eat?- to  nd  personal  assesMent  books. 


fhe  practice  ere  during  the  pest  few  years,  nd  thi  t 
is  sup  need  to  bo  bi.sod  on  direction  of  experts  In 
st  to  udltor*s  Office  :nd  on  opinions  from  tho  off loo 
of  the  t tome; -Conor-  1,  is  for  the  isseaeor  to  , ke  the 
usu>  1 asses  snt  of  the  residentr.  of  the  county,  nd,  in 
addition  to  th  t,  to  tben  po  to  re  1 est  to  t x books 
nnd  ev  ke  xorstaanl  assessment  list  for  so  oh  non-resident 
of  tho  county  or  stste  who  ha*R  old  taxes  th  t ye-  r* 

The  contention  Is  that  he  o uld  mr-ke  out  e far  son  1 
Bn  sen  ament  list  from  ei  ch  of  tho  entries  on  tho  re- 1 
est  to  b o):,  whether  Yaxoe  were  p ld  or  n c. t , nd  th  t 
88  & mar  to  the  county  the  Assessor  Is  c nf  nin 
Ms  TTsT  to  the  residents  of  tho  county  nd  to  th  so 
tea  on  the  real  eot-  to  tax  book  who  h to  p-ld  taxes. 

lnce  in  thi?  county  of  306  square  miles  there  ro 
a p Toxin,  toly  10,000  oe  x r‘  to  tr  ct  of  1 nd  on  the 
re- 1 est: to  book  and  many  of  th  t number  are  id  on, 
the  pr  rot  ice  bore  1e  ulto  a burden  to  this  county. 

I wc  nt  to  know  If  the  rrastioe  bore  referred  to  la 
founded  on  lew.  We  had  alwnyc  understood  t t r- 
aon  1 neaer.nmont  llstc  were  confined  to  parti*,  with 
perron-  1 ropwjrty  in  the  county.  * 

3ection  9760,  . - o*  1939,  nroTides  that  whenever  there 

Hhall  be  ny  taxable  'iroperty  In  any  county  nd  f on  ny  o au;  e no 
list  therefor  *h  11  be  rtron  to  the  assessor  in  proper  time  and 
manner,  the  assessor  ah:  11  hfisoaf  wake  out  the  list,  on  hi:  own 
view  or  on  the  boot  inf  on  tlon  he  o-n  obtr.ln,  n3'  for  th  t purpose 
he  eh  11  h to  Irnful  right  to  enter  into  r ny  lands  ar.d  m kn  ny 
ex  In  tlon  nd  se  roh  r'hieh  rv  y be  necessary  md  -y  ex  sine  ny 
person  m onn  tl  touc  me.. 


H©*i*  0,  • TurieiM;  ’/?/33 


-'■action  9700,  T'.m  . 19 SO,  other  h B£*s, provides  for  the 

»Rkt»''  uf  of  VrQ  seseee  .«!t  boots  ond  the  ocmpefief  tion  to  bo  poid 
ho  assessor  therefor*  action  0806,  £*  « SSo*  1©”0,  ’rcdde* 

far  tto  a»-M»r  of  r^Ml  of  the  fees  allond  the  aees:--  or  In 
«cnrio«ti<*  cith  his  duties,  oro— b,  Xf  to  bo  p id  \rf  t'e  county 
and  fch®  other  h*  If  by  tb«  stnte* 

"be  liato  of  i»  l ©etr  te  to*/  ble  in  the  county  rsd 
owned  by  JiQl'FOuiSwiU;  or  by  .perr-OR/?  froia  when  the  nsoeoeor  ife  ua» 
bio  to  fo«ia«  • list,  r en  prep*  red  by  the  assessor  enti  ties  hla, 
in  otnr  opinion,  to  ecepmeatlcn  therefor  t the  rate  of  fees  suthorised 
fey  Ir.*  for  taking  a*  see  orient  lists* 

•'tketfeer  or  not  the  assessor  rfH«e  «;t  a list  in  accord  nee 

nit  the  provisions  of  action  9760,  supr,  is  uestlon  f f'Ct  to 

be  dote*!  insd  fey  V c county  eo  art*  If  the  e sees  - an  did  not  in  f at 
m-  & out  at  e h list;  of  real  «t  te  in  the  county,  then  the  eemranee* 

tiofi  fer  enter  in/  sueh  reel  e*t-  ts  t«  the  If  n&  list  could  be  thrse 

cents  for  s*©h  tr  ct  un&er  -settee  9700, eupr  , ~-  A ho  eedd  not 
a rm  for  lists  th-t  he  did  not  rrejx  re,  fe  *ed  upon  hie  infer  tion 
nd  inaree tl on  & Section  9760  provides* 


Tery  truly  yours. 


C r • « bitten, 

■ si  t n v ttomo  *0ono r l 


lJ 'V-  /i 


c—tn  esw*  w7 


Febru  ry  7th,  15 S3 


Hon.  c.  vm  Turley, 
Prosecu  Inp  . ttornoy, 
V n Buren,  te  1 escmri  • 

Dear  li* : 


oh  tq  your  re.  uost  far  n opinion,  under  d*to  of 
J nu  T*y  28th , concornln*'  the  1 mount  of  8 1 ry  which  may  bo  1~ 
lo  ed  aounty  olerke  for  deputy  hire  under  3ectlon  U8U,  . • 

:*o.  1989,  in  which  you  et  to  the  following  facte  t 

,f  coord inf  to  tho  election  of  1928,  tho  nopal  tion 
of  Ct  rter  County  w*o  loos  th  n 7,000,  w iich  put  the 
office  of  County  dlerk  on  foe  fr  els.  coord  inf  to 
the  election  of  1952,  the  population  of  0 rtar  County 
Is  more  th  n 7,000  « nd  less  th- n It, 000,  which  pute 
the  offico  of  County  Clor  : bach  on  r & i ry  b sis* 

The  rues tlon  is:  "bon  does  tho  ch  rife  rom  fees  to 
eel  ry  fo  into  effect?  The  d to  of  to  election? 

■Tie  end  oi  the  ye-  r 1932?  Or  tho  end  of  the  Clerk*  b 
terra  in  1934? 

Ho**,  hbsi  .inf  th.  t county  cle  vk  ia  on  *i  b 1 ry 
Beale,  the  ue  at  Ion  ’.riser;  j is  he  entitled  under 
the  l£*  to  a deputy  as  a matter  of  rifht  • nd 
court -e,  or  1b  the  ip  ointment  condition  1 on 
tho  County  C urt*s  finding  nd  detemin  tion 
th  t the  ark  in  the  Clork’e  office  requires  o 
deputy.  I refer  of  course  to  tho  first  de  iuty, 
not  tho  ddition;  1 help  or  deputy.  In  col  n 
two,  pope  3171,  BOC.  11011,  ft.  3.  ::o.  19E9, 
there  re  tno  provisos,  nd  I m not  sire  whether 
the  second  one  Is  lisi tut ion  of  tho  first  only, 
or  on  the  wetter  raced  inf  the  fii  at  rrovir.o.  ’ 

llio  popul  tion  of  C r tor  County  with  reference  to  the 
i aunt  to  be  allowed  the  County  Clerk  rie  fees  should  be  os  tin  tod 
u on  the  oloction  of  1952.  Insofar  as  tho  increase  In  popul  tion 
would  ffoot  tho  fees  which  he  would  be  entitled  to  receive,  it 
would  boo  arte  oror:  tivo  on  tho  first  day  of  J:  rauiry,  1932. 


Hoii.  C.  . 'urloy-j 
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In  the  e no  of  Ht  tie  ox  rol  li  rvey  v*  t.invillo,  500  S,  . 
366,  the  court  s yas 

’The  Increco  of  a 1 >ry  which  a st-  tuto  per- 
mits fte-r  an  faction  showinr  m increase 
In  popul  tion  la  not  In  violation  of  the 
constitution  in  that  the  a 1 ry  Is  Increased 
during  the  terra  for  irtiJoh  tho  f fleer  w s 
elected,  bee  use  the  let;  In  force  at  the  time 
of  his  e Lection  fixed  a s lary  to  he  estim  ted 
at  periods  as  choired  by  irere-  se  In  the  popula- 
tion * " 

The  constitution.*  1 rovisl  n refored  to  in  this  opinion. 
Section  8,  rticle  KIT,  does  not  place  -n  Inhibition  u on  a decre.se 
In  kr-lf  ry  or  loos  during  terra  of  office*  Tho  court  In  further  con- 
sidering v statutory  provision  in  the  Linvlllo  e bo,  supra , uartcininf; 
to  annul  s 1 ry  a-  ys: 

rt  Annu  1 sr  1?  ry  ee  used  in  s id  Section  10958 
spears  c l:  ry  foi'  e oh  year  of  his  incumbency. 

It  o nset  be  split  up  into  periods  by  elections 
which  occur  during  the  year*  aid  must  be  c;,lcul  - 
ted  on  e ye-  r as  a w’  ole,  © conclude  further 
th  't  'aninr  1*  aa  ap  liod  to  salaries  n o ns  not 
the  calendar  ye-  re  but  the  years  of  the  lnc’>ra- 
be  ;t*s  term,  which  in  c se  of  rel  tor  begino  on 
the  first  da y of  prll  9 oh  year.’ 

ihe  ter  1 of  the  officer  of  wsieh  you  inquire  begins  on 
the  first  of  tho  ’ear  following  hia  election,  nnd  tho  first  ye  =r 
of  his  service  would  end  on  December  31st* 


the  second  subdivi  ion  of  your  inquiry  hs s to  do  with  the 
right  to  employ  n deput-  or  astlst-nt  clerk.  Section  11311,  H . D . 
1929,  i - c n other  thinrr  provides  that  in  counties  con  a Inin/'  fifteen 
thousand  Inhabitant  a or  less,  tho  clerks  nhall  bo  :er  it  ted  to  re- 
t in  $1280*00  for  thomae Ives,  and  be  alio  ©d  to  p r for  deputies 
or  uc-^i  t.  ntF  not  excee  din/  600*00;  provi  ed  that  the  county  court 
in  11  counties  of  this  state  having  c popul  tion  of  seven f thousand 
nnd  loss  than  forty  thousand  may  allow  the  county  Clark  : nd  circuit 
clerk  of  ruoh  counties,  or  either  of  t'  em,  to  retain  in  addition 
to  the  rrsount  now  allowed  them  for  deputy  or  assistant  > iro,  n 
further  quo  not  to  exceed  five  hundred  doll  rs  par  enrura  to  be 
deter  ined  by  the  county  oourt  of  auoh  county;  provided  that  the 
county  court  shall  determine  that  the  work  ro  wired  to  be  dette  by 
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such  clerk  or  clorks  de  end  or  require  such  extra  renuner  tion,  and 
that  the  fees  collected  rnd  taken  in  by  suoh  clerk  are  sufficient 
to  pay  the  same,  but  in  no  event  shall  suoh  llowance  be  node  by 
the  countv  court  where  the  foes  coll  cted  by  such  clerk  or  clerks 
are  noi  absolutely  sufficient  to  meet  suoh  demand. 

Under  our  interpretation  of  this  statute,  the  county 
clerk  is  entitled  to  the  first  deputy  referred  to  as  e matter  of 
ri/rht,  and  the  county  court  would  be  without  outh<  rlty  to  restrict 
Mm  with  reference  to  such  deputy.  The  second  provision,  however, 
is  a matter  to  be  determined  wholly  by  the  county  court  and  unless 
in  the  Judgment  of  the  court  the  duties  of  his  office  would  require 
«n  addition;  1 assistant,  the  clerk  would  be  without  authority  to 
employ  such  assistant  and  pay  for  his  services  out  of  county  finds. 

Very  truly  yours, 


CO  /IT 


Carl  C.  Ablngton, 

Assistant  . t tor  ney- General 


Your  letter  of  Janu  ry  28th  In  wh  ch  you  re  ueot  the 
opinion  of  the  legt 1 doper tmont,  fee  been  handed  to  the  under- 
signed for  attention,  in  your  inquiry  you  state  the  following 
facts: 

•*  Section  11748,  R.  3#  o.  1929,  provides 
that  constable  who  is  elected  shall  serve 
until  his  successor  is  elected  und  quali- 
fied. 

And  the  section  further  provides  that  in 
case  of  v coney  the  court  may  appoint  a 
constable  who  sh.  11  hold  office  until  the 
next  general  election  for  constables.  Does 
th  t imply  that  such  appointed  constable 
shall  hold  after  the  election  until  his 
successor  is  Eiunlified?  The  practice  hero 
has  altray  been  for  him  to  do  so.  I do 
not  think  that  practice  is  correct.  1 


section  11748,  R.  s*  i-o.  1929,  provides  for  tho  elction 
of  con p to hies  and  the  tenure  of  their  offices.  This  section  pur ticu- 
lorly  tt ovide 3 that  in  the  election  to  be  held  in  the  year  1920  end 
each  gener  1 election  every  two  yeofcs  thereafter,  the  ou  Lified  voters 
of  each  to  nship  in  every  county  of  this  state  shall  elect  a constable 
who  shall  be  a resident  of  the  township  of  the  township  for  which  heis 
elected,  and  who  shall  hold  such  of  ice  for  two  years,  and  until  his 
3ucces  or  bo  elected  • nd  qualified. 

Section  11749,  R.  3 . ICo.  1929,  provides  for  the  bond  of 
such  to  nship  oons tables. 

Section  E>#  irtiolo  XTV  of  the  Missouri  Constitution  provides 
thap, in  the  absence  of  any  contrary  provisions,  U officers  now  or 
hereafter  elected  or  ap  ointed,  subject  to  the  right  of  resignation, 
shall  hold  office  durinp  their  official  terns,  end  until  their  successor: 
shall  bo  duly  elected  or  ppolnted  and  qgia  1 1 f le HT. 
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In  reference  to  an  off  leer  holdin;  over  until  his 
successor  ht  s been  elected  end  qualified,  we  find  from  Meehan 
on  public  Office  ana  Officers,  the  follow inr  in  Section  397  of 
said  authority. 

"It  i.  usually  provided  by  law  the  i of- 
ficers elected  or  ap  ointed  for  a fixed 
time  shall  hold  not  only  for  that  time  but 
until  his  successor  is  elected  and  qualified. 
iVhere  this  irovitdon  is  fondd,  the  office 
does  not  become  vacant  upon  the  expiration 
of  the  terra,  if  there  is  then  no  successor 
elected  and  qualified  to  assume  it,  but  the 
present  incumbent  will  hold  until  his  suc- 
cessor is  elected  end  qualified,  even  though 
it  is  beyond  the  term  fix  d by  law." 

In  the  ease  of  State  ex  rel  v.  Se  y,  64  Mo,  89,  the  court 
writing  the  opinion  states: 

"The  law  abhor 3 vacancies  in  public  office 
and  great  rocautions  arc  t^Ktp  to  guard 
against  their  occurence.  The  policy  of 
the  law  is  to  have  a a.  Leone  always  in  pice 
to  disch  rge  the  duties  of  public  offices, 
and  in  a doubtful  cose  the  construction  of 
the  low  fixing  the  tenure  of  an  office  wo  Id 
bo  greatly  influe  oed  by  th  t cons i deration; 
but  whore,  os  in  this  case,  there  is  a casus 
omissus  resulting  from  giving  the  language 
of  the  law  the  only  construction  of  which 
it  is  fairly  susceptible,  the  oourts  must  leave 
it  to  the  law-making  power  to  moke  provisions  to 
avoid  such  a conse  uence." 

In  22  R.  O.L.  SoCtion  258,  in  com  renting  u on  the  purpose 
and  effect  of  authorization  to  hold  over,  we  find  this  language : 

"The  purpose  of  constitutional  or  statutory 
provisions  authorising  public  officer s to 
hold  over  is  to  nr event  a hiatus  in  the 
government  pending  the  time  when  u successor 
may  be  chosen  and  inducted  into  office.  Where 
a constitutional  or  statutory  provision  exists 
permitting  or  commanding  an  incumbent  of  an 
office  to  continue  in  the  discharge  of  his  duties 
until  his  successor  is  uslified,  the  expirr  tlon 
of  the  official  term  not  only  does  not  create 
a vacancy,  but  the  period  between  the  expiration 
of  his  torm  and  the  c uallfication  of  his  successor 
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is  as  much  a part  erf  the  incumbent’s  term 
of  office  gs  the  fixed  statutory  period. 

This  is  true  even  where  a person  is  elected 
his  own  successor.  * * * *.  The  practical 
effect  of  a constitutional  provision  directing 
that  public  officers  should  hold  over  until 
their  successors  are  qualified  is  that  a pub- 
lic  office  does  not  actually  become  vacant 
in  the  sense  that  there  is  no  inc unbent  to 
fill  it  except  in  the  case  of  death,  never- 
theless it  has  been  said  that  when  the  legal 
term  expires,  the  office  becomes  vacant  in 
one  sense,  tad  the  incumbent  Is  authorized 
to  continue  in  the  discharge  of  his  functions 
until  the  appointment  and  qualification  of 
his  successor  by  suffer'  nee  rather  than  from 
any  intrinsic  title  to  the  office  ( Citing 
State  v.  i:illiams  222  lio.  268.  )" 


In  view  of  the  above  author! tes,  v?e  are  of  the  opinion 
that  the  constable  is  aut  orlzed  by  the  provisions  of  the  statute 
to  hold  office  until  his  successor  has  qualified  as  provided  by  the 
sections  hereinabove  referred  to,  and  this  is  ture  although  the 
period  for  which  the  lnaumbent  was  elected  ht  s expired.  The  above 
cases  and  principles  of  law  declared  therefrom  appear  to  bo  bused 
upon  the  reasoning  that  under  the  imperative  demand  of  necessity, 
the  public,  for  whose  benefit  the  office  has  been  created,  should 
at  all  times  have  nn  incumbent  to  discharge  the  duties  incident  to 
such  office  so  that  the  public  interest  may  not  suffer  from  a 
neglect  which  would  of  neocesfttyy  ocour  in  t e event  of  a vacancy. 

Very  truly  yours. 


CCA/ K 


Carl  C.  bington 
-ssistant  ttoroey-Generol 


Sec.  40,  Art,  IV.  ..  . 3oi  stltution  of  1675  forbids  paynicnt  by 
General  Assembly  of  counsel  fee  of  contc-stor  or  c jutes  t-js  in 
contest  for  seat  in  lower  . ,'ouse  of  ...o . General  Asoeably. 


April  21,  1933. 


Hon.  Richard  R.  Nacy, 
State  Treasurer, 

Jefferson  City,  Missouri. 


Dear  Sir: 


Your  letter  reads  as  follows: 

"I  am  enclosing  herewith  House  committee 
report  of  election  contest  recommending  a 
§250.00  fee  to  be  paid  N.J,  Craig,  attorney 
for  R.P.  Weeks,  contestee. 

First,  does  this  recommendation  give  the 
State  Treasurer  authority  to  pay  this  bill 
when  certified  by  the  State  Auditor  without 
a special  appropriation  for  that  purpose? 

Second,  will  this  recommendation  authorize 
the  State  Treasurer  to  pay  this  account  when 
certified  by  the  State  Auditor,  when  an 
appropriation  has  been  nade  for  that  purpose?" 

The  Constitution  of  Missouri  of  1875,  Article  X,  Sec.  19 
thereof  provides  as  follows: 

"No  moneys  shall  ever  be  paid  out  of  the 
treasury  of  this  State,  or  any  of  the  funds 
under  its  management,  except  in  pursuance  of 
an  appropriation  by  law;  nor  unless  such  payment 
be  made,  or  a warrant  shall  have  issued  therefor, 
within  two  years  after  the  passage  of  such  appro- 
priation act;  and  every  such  law,  making  a new 
appropriation,  or  continuing  or  reviving  an 
appropriation,  shall  distinctly  specify  the  sum 
appropriated,  and  the  object  to  which  it  is  to  be 
applied;  and  it  shall  not  be  sufficient  to  refer 
to  any  other  law  to  fix  such  sum  or  object.  ***" 

In  my  opinion  the  General  Assembly  should  make  an  appropri 
at ion  to  pay  this  counsel  fee  and  expense  of  Two  hundred  and 

fifty  dollars,  if  it  is  paid. 


(Hon.  Hi chard  R.  Naey) 
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Article  VIII,  Chapter  61,  R.S.  of  Mo.  of  1929  provides 
for  candidate  contesting  election  of  any  person  to  the  Senate  or 
House  of  Representatives,  but  I have  been  unable  to  find  in 
Article  VIII,  Chapter  61,  or  elsewhere  in  the  Missouri  Statutes 
any  provision  authorizing  the  General  Assembly  of  Missouri  to  ap- 
propriate money  to  pay  the  counsel  fees  in  such  a contest  of  either 
contest or  or  contestee.  If  a statute  exists  authorizing  payment 
of  counsel  fees  in  a legislative  oontest  in  Missouri,  I have  over- 
looked it. 


If  such  a statute  existed,  I am  of  the  opinion  that  it 
would  not  be  valid  because  of  the  provisions  of  Sec.  46,  Art isle  IV 
of  the  Missouri  Constitution,  which  provides: 

"The  General  Assembly  shall  have  no  power  to  make 
any  grant,  or  to  authorize  the  making  of  any  grant 
of  public  money  or  thing  of  value  to  any  individual, 
association  of  individuals,  municipal  or  other 
corporation  whatsoever  ***« 

The  General  Assembly  is  a trustee  for  the  citizens,  clothed 
es  trustee  with  certain  powers  and  wherever  the  Constitution  limits 
the  power  of  the  General  Assembly  to  appropriate  public  funds , such 
suoh  limitation  bars  legislative  appropriation  for  any  of  prohibited 
uses.  The  payment  of  counsel  fees  of  either  eontestor  or  contestee 
for  a seat  in  the  Missouri  General  Assembly  would  be  a grant  of  pub- 
11  o money  to  eontestor  or  contestee  for  his  or  their  private  benefit, 
in  my  opinion. 

A grant  of  public  money  to  pay  counsel  employed  by  an 
individual  or  individuals  to  establish  a right  to  a seat  In  Senate 
or  House  of  Missouri  General  Assembly  would  be  a grant  to  such 
individual  and  would  be  within  the  prohibition  of  the  following  decis- 
ions of  our  Supreme  Court,  in  my  opinion: 

Hitohcock  v.  City  of  St.  Louis,  49  Mo.  485 
State  v.  Parker  Distilling  Co.,  237  Mo.  103 
Kavanaugh  v.  Gordon,  244  Mo.,  l.c.  pp,  720-21-22 
State  ex  rel  v.  Kinmel,  256  Mo.  611 

It  is  true  in  State  ex  rel  Crow  v.  City  of  St.  Louis,  174 
Mo.  125,  the  court  held  the  oity  had  a right  to  appropriate  money  to 
reimburse  an  officer  who  in  an  effort  to  kill  a mad  steer  on  a crowded 
street  shot  a child,  whose  next  friend  recovered  damages  against  him, 
which  he  paid;  but  the  right  to  make  the  appropriation  on  the  ground 
the  officer  was  in  the  discharge  of  his  duty  as  such  officer  in  re- 
moving a nuisance  from  the  highway,  which  the  law  expressly  required 
him  to  do  and  whioh  the  city  was  under  obligations  to  its  citizens 
to  do  in  the  discharge  of  its  police  power  and  its  health  and  safety 
duty.  But  in  case  of  counsel  rendering  service  for  the  contestants 
for  a legislative  seat,  the  services  are  for  the  Individual  profit 
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whlch  would  arise  from  the  emoluments  of  the  offioe  to  the  success- 
ful oontestor  or  contastee. 

If  the  election  committee  investigating  the  riuestion  of 
which  of  the  two  candidates  was  elected  expended  money  in  suoh 
investigation,  the  General  Assembly  could  by  a specific  appropria- 
tion therefor  pay  such  expense.  I do  not  think  recommendation 
of  the  committee  would  justify  you  in  paying  the  warrant  far  $350. 
In  my  opinion,  if  this  $250  can  be  legally  paid  under  our  Constitu- 
tion and  statutes,  it  can  only  be  done  by  a specific  appropriation 
naming  the  particular  purpose  for  which  the  appropriation  Is  made. 

I return  you  herewith  the  report  of  coiranittee  you 

enclosed . 


Very  respectfully  yours. 


EDWARD  C.  CROW. 


APPROVED : 


Attorney  General 
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INSURANCE  COMPANY  AGREEING  TO  ACCEPT  ASSIGNMENT  OF  UNEARNED 
PREMIUM  DUE  FROM  SOLVENT  COMPANY  CONSTITUTES  DISCRIMINATION 
AND  RESATING. 


May  4,  1933 


insuranco  Depart  no  nt 

Jefferson  City*  Mlaaoi^l 


FILED 

. / <✓ 
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Gentlemens 

This  Department  acknowledges  receipt  of  your 
letter  dated  Jay  1,  1933,  as  follows s 

"Enclosed  Is  an  advertisement  which  appeared 
in  one  of  the  St*  Louis  dally  paper a.  You 
will  note  that  the  li.  W.  Eddy  Insurance  Agency 
Is  offering  to  accept  an  part  payment  for 
the  premium  on  a policy  which  they  might  noil, 
claims  for  unearned  premiums  oa  policies 
originally  issued  by  the  Independence  Indemnity 
Company  and  the  International  Reinsurance 

orporatlon.  Ihls  situation  is  caused  from 
the  failure  of  the  Independence  Indemnity  Company 
and  the  International  Reinsurance  Corporation. 

In  view  of  the  apparent  discrimination  between 
Insurants,  we  would  like  your  opinion  as  to 
whether  or  not  tills  practice  would  constitute 
rebating  under  the  provisions  of  Section  5868 
R.  S.  Missouri,  1929.  We  offer  only  as  a 
suggestion  that  the  claim  for  unearned  premium 
against  the  Insolvent  corporation,  and  which 
Is  aocepted  as  part  payment  of  a new  policy, 
cannot  In  any  sense  of  the  wo  mi  be  considered 
as  being  worth  one  hundred  oents  on  the  dollar. 

In  other  words,  these  two  corporations  were 
dissolved  because  of  their  Insolvency,  and  their 
Inability  to  pay  their  claims  In  full.  Therefore, 
it  is  a certainty  that  the  claims  if,  as  and 
when  paid  will  not  be  paid  In  full". 
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loctlon  SbOO  Kevlsed  Statutes  of  J ssoi>rl,  19S9, 
re au Ires  every  fire  Insurance  company  or  other  Insurer 
authorized  to  of  feet  Insurance  against  the  risk  o<  lose  by 
fire,  11  litnlng,  hall  or  windstorm  to  maintain  a pul  11c 
ratin'  record  - that  Ip  a public  record  of  Its  rates  In 
force  i'or  such  Insurance  - from  which  record  the  rate  or 
premium  applicable  to  each  risk  In  tho  state,  that  lias  been 
or  may  be  written,  my  be  ascertained  and  In  advance  of 
the  writing  of  such  Insurance, 

. notion  5806  of  such  Statutes  provides  that  no 
fire  insurance  company  or  other  insurer,  nor  any  rating 
bureau  snail  fix  and  eliarge  any  rate  for  lire  Insurance 
upon  property  In  this  state  which  discriminates  unfairly 
between  risks  In  the  application  of  like  charges  and 
crodlts,  or  which  discriminates  unfairly  between  risks 
of  essentially  the  seme  ltasaids  and  having  substantially 
the  same  degree  of  protection  against  fire, 

beet  Ion  586b  provides  os  follows! 

"Wo  company  or  other  Insurer  or  agency 
shall  directly  or  Indirectly,  by  any 
special  rate,  tariff,  drawback,  rebate, 
concession,  device  or  subterfuge,  charge, 
demand,  collect  or  receive  from  any  person, 
persons  or  corporation  any  compensation 
and  premium  different  from  tho  imte  or 
premium  properly  applicable  to  the 
property  so  rated,  as  Indicated  by  its 
public  rat  Inf*  record,  and  no  company  or 
other  Insurer  shall  discriminate  unfairly 
be tween  risks  of  essentially  the  same 
hazard  a id  substantially  the  sane  degree 
of  protection," 

-actions  7 and  9 of  the  ratln  act,  haws  1915, 
page  314,  are  the  same  as  sections  5866  and  5868,  devised 
Statutes  Jlssourl,  1929,  respectively. 

As  to  the  two  last  named  sections,  as  well  as 
t action  5860  oi  the  rating  act,  the  hupreme  Court  of  tills 
state  In  5tate  ex  rel  v,  Clark,  204  S,  tf,  109  1092,  said! 

"These  records  are  to  t.e  kept  open  to  the 
public.  In  order  that  the  proposed  Insurer 
may  readily  ascertain  in  advance  the  rate 
to  be  charged  him,  and  the  components  of 
charge  and  credit  which  go  to  make  up  that 
rate,  hoot Ion  1,  p,  314,  nans  1915, 

t pon  the  Issuance  of  any  policy  the  assured 
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shall  be  furnished  a schedule,  or  analysis, 
which  shows  the  basis  rate  and  the  itecs  of 
charge  and  credit  which  enter  Into  and 
determine  the  whole  rate  charged.  Section  7 
of  said  Rating  Act  forbids  any  company  or 
any  rating  bureau  from  fixing  any  rate  which 
discriminates  unfairly  between  rlske  by 
reason  of  the  application  of  like  charges 
and  or edits,  or  which  discriminates  unfairly 
between  risks  which  have  substantially  the 
same  hazards  and  the  same  protect. ton  a alnst 
fire,  seoti wi"ff"f5gKiaiTTKs' gjvUr  of  ' any 
rebate  by  which  the  discrimination  forbidden 
in  section  7 of  the  act  may  be  brought  about 
by  evasion  or  subterfuge.  Its  effect  is  In 
all  respects  similar  to  that  of  Section  7, supra. " 


The  advertisement  attached  to  your  letter  states 
In  part  that, 

"fte  will  accept  assignment  of  your 

Independence  Indemnity  Company 

policies  In  part  paymont  for  new  policies'’. 

You  state  In  your  letter  that  the  latter  company 
Is  Insolvent  and  I take  it  Is  In  course  of  liquidation  and 
If  the  same  result  occurs,  as  usually  does  In  similar 
liquidations,  little  or  nothing  will  be  paid  on  account  of 
the  unearned  premiums  on  policies  originally  issued  by  the 
Independence  Indemnity  Company. 

tfe  think  the  spirit  of  the  rating  act  Is  that 
risks  of  essentially  the  same  hazards  and  having  substantially 
the  same  degree  of  protection  against  fire,  are  entitled  to 
pay  the  same  rate  for  Insurance  protection.  The  Intent 
of  the  Act  evidently  was  to  prevent  discrimination,  favoritism, 
gratuities  or  abatements  in  whatever  form  It  might  appear, 
as  among  the  same  class  receiving  the  same  prospective  benefits. 
If  the  ultimate  effect  of  the  acceptance  of  the  offer 
contained  In  the  attached  advertisement  would  be  that  one 
class  of  policy  holder  would  pay  a greater  sum  for  a like 
protection  than  other  policy  holders,  then  such  transaction 
would  come  within  the  condemnation  of  Section  586b  Revised 
Statutes  Missouri,  1929.  ..hat  we  have  said  Is  upon  the 

theory  that  the  amount  deducted  from  the  premium  of  the 
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Insured,  who  holds  a policy  In  tho  Insolvent  company , 
on  aoco’int  or  the  unoernod  premium  duo  from  the 
Independence  Indemnity  Company,  will  not  be  ooll acted 
from  the  latter  company,  and  upon  the  further  theory 
tliat  tho  rates  req*  lred  to  be  kept  of  record  will  he 
paid  In  cash  or  Its  equivalent*  Upon  that  as6\83ptlon 
the  advertised  Ian,  having  for  lte  purpose  and 
results  discrimination  as  to  rates  among  policy 
holders,  the  matter  submitted  to  you  would  be  In 
violation  oi  Section  5568  a ovo  referred  to* 

It  Is  true  that  under  'ho  ruling  In  Hogers 
v*  Harney,  24o  £.  W,  254 , It  Is  held  that  the  fact  that 
an  agent  who  Insures  his  own  property  end  receives  a 
commission  on  the  premium  paid  la  not  rebating,  but 
his  enm  Is  si  on  represents  the  value  of  his  services 
rendered  to  the  company*  die  same  rule  Is  declared  In 
Insurance  Con  nisei on ?r  v*  Guarantee  Life  Insurance 
Company, 150  Ala.  533. 

Come  ox  the  rules  with  reference  to 
rebating,  whan  prohibited  uy  statute,  are  mentioned  In 
32  C*  J*  1194,  as  follows  1 

"Within  the  moaning  of  such  prohibitory 
statutes  rotating  may  consist  In 
accepting  as  full  payment  of  premiums 
sums  less  than  the  ano  ints  stlpulatod 
In  tljuo  policies  or  contracts  of  Insurance, 
applying  the  diolo  or  part  of  m agent's 
commissions  to  payment  of  premiums  due 
fron  Insured,  dlvldln  agent's 
commissions  with  Insured,  paying  premiums 
for  Insured,  or  of for In  any  special 
favor  as  to  ;;qymont  of  premiums  by  Insured, 

In  order  to  Induce  Insured  to  enter  Into 
a contract  of  insurance *"* 

e think  the  rule  just  quoted  abundantly  supports 
our  conclusion  as  alcove  expressed* 


Very  truly  yours. 


AfPhOV  Dl 


OiLi  tillT  LAdi li 

Assistant  Attorney  anoral* 


Attorney  ( o nor  cl." 
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Authority  to  issue  bonds  for  munioipaj.  improvements . 


\ \ ,l 


Hon.  H.  A.  Von  Rump, 
Mayor , 

Roger3ville,  Missouri, 
Dear  Sir: 


September  l6,  1933. 


/ 

A a y 


A request  for  an  opinion  has  been  received  from  you  under 
date  of  September  6th,  1933#  couched  in  the  following  terms: 

"We,  the  City  of  Rogersville,  population  40&# 
anticipate  the  receipt  of  Federal  aid  in  order 
to  install  City  Water  Works  under  the  Federal  Aid 
program. 

With  this  in  mind  and  under  these  conditions  will 
you  kindly  advise  us  if  we,  the  city,  have  authority 
under  the  state  law  to  issue  municipal  bonds  to  cover 
thie  cost.  We  are  incorporated  as  a 'town  or  village 
under  class  four*." 

The  Constitution  of  Missouri,  Article  X,  Section  12  {a)  provides 
as  follows: 

/ 

"Any  city  in  this  State,  containing  not  more  than 
thirty  thousand  (30,000)  inhabitants,  may,  with  the 
assent  of  two-thirds  (2/3)  of  the  voters  thereof  voting 
at  an  election  held  for  that  purpose,  be  allowed  to 
become  indebted  in  a larger  amount  than  specified  in 
section  12  of  article  10  of  the  Constitution  of  this 
State,  not  exceeding  an  additional  ten  (10)  per  centum 
on  the  value  of  the  taxable  property  therein,  for  the 
purpose  of  purchasing  or  constructing  waterworks,  * * * 
to  be  owned  exclusively  by  the  city  30  purchasing  or 
constructing  the  same". 

Revised  Statutes  of  Missouri  1929#  Sections  7029  an(i  703°»  governing 
cities  of  the  fourth  class  also  provide  for  the  borrowing  of  money  up  to 
the  constitutional  limit  to  cover  the  construction  of  waterworks  and  the 
issuance  of  municipal  bonds  to  cover  their  cost,  such  statutes  imposing  no 
further  restrictions  material  to  your  inquiry  on  cities  of  the  fourth  class. 
Thu3,  unless  the  issuence  of  such  bonds  would  cause  the  municipal  debt  of 
the  City  of  Rogersville  to  be  in  excess  of  the  amount  allowed  by  Section 
12  of  Article  X of  the  Constitution  of  Missouri,  which  restricts  the  muni- 
cipal debt  of  a city  of  the  fourth  class  to  five  percent  of  the  value  of  the 
taxable  property  therein  and  by  Section  12  (a)  of  Article  X of  the  Constitu- 
tion of  Missouri  above  quoted,  which  total  maximum  would  be  anything  over 
fifteen  per  cent  of  the  value  of  all  of  the  taxable  property  in  the  City 
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of  Rogersville,  no  objection  would  exist  under  the  laws  of  Missouri  to 
the  issuance  of  municipal  bonds  for  the  construction  of  such  waterworks. 

As  to  whether  or  not  the  fact  that  the  City  of  Rogsrsville  would 
receive  funds  from  the  Uni  ted  States  to  cover  part  of  the  construction 
of  the  waterworks  would  have  any  effect  on  the  right  to  issue  the  bonds 
in  question,  it  is  provided  in  Section  6946  of  the  Revised  Statutes  of 

Missouri  19^9  "that: 

"any  city  of  the  fourth  class  in  this  state  * * * may 
receive  bequests,  gifts  and  donations  of  all  kinds  cf 
property" , 

and  it  is  further  provided  in  Section  7029  of  such  statutes  that  the  Board 
of  Aldermen  of  a city  of  the  fourth  class 

"shall  have  the  right  * * * %p  acquire  by  * * * donation 
* * *sui table  grounds  within  or  without  the  city,  upon 
which  to  erect  said  works  (i.  e,  waterworks)  and  the  right- 
of-way  to  and  from  said  works,  and  also  the  right-of-way 
for  laying  water  pipes  * * 

Thus,  by  section  f>94&»  since  no  restriction  is  placed  upon  cities  of  the 
fourth  class  as  to  what  persons  may  be  the  donors  of  gifts  to  such  cities, 
no  objection  would  exist  to  the  receipt  by  the  City  of  Rogersville  from 
the  United  States  as  a gift  of  part  or  all  of  the  funds  for  the  construc- 
tion of  waterworks,  and  as  to  borrowing  such  money  from  the  United  States, 
the  Constitution  and  Statutes  of  Missouri  abbve  quoted  and  cited  place  no 
restrictions  on  the  persons  or  entities  from  which  funds  can  be  borrowed. 

Under  the  Act  of  the  seventy-third  Congress,  approved  June  16 , 1933, 

H.  R,  5755,  commonly  known  as  the  "National  Recovery  Act",  it  is  provided 
in  Section  203  (A)  that: 

"The  President,  in  his  discretion,  and  under  such  terms  as 
he  may  prescribe,  may  extend  any  of  the  benefits  of  this  title 
to  any  State,  county,  or  municipality,  notwithstanding  any 
constitutional  or  legal  reatriotion  or  limitation  on  the  right 
or  power  of  such  state,  county,  or  municipality  to  borrow  money 
or  incur  indebtedness." 

The  validity  of  this  section  of  the  National  Recovery  Act  has  not  yet  been 
settled  by  the  courts,  and  if  it  should  be  upheld  by  the  supreme  Court  of 
the  United  States  it  would  make  any  inquiry  into  the  law  of  Missouri  regarding 
the  power  of  the  City  of  Rogersville  to  borrow  such  money  immaterial,  but,  as 
above  stated,  it  is  my  opinion  for  the  reasons  set  out  above,  that  no  objec- 
tion exists  under  the  law  of  Missouri  to  the  issuance  of  the  bonds  which  are 
the  subject  of  your  inquiry,  unless  the  issuance  of  such  bonds  should  bring 
the  indebtedness  of  the  City  of  Rogersville  above  the  amount  allowed  by  the 
Constitution  of  this  state,  and  as  to  this  latter  question  I am  unable  to 
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express  an  opinion  as.  no  figures  were  furnished  in  your  inquiry  concerning 
the  present  indebtedness  of  the  city  or  the  amount  to  be  incurred  under 
the  contemplated  bond  issue. 

Very  truly  yours, 


ASSISTANT  ATTORNEY  GENERAL 


Approved; 


ATTORNEY  GENERAL 


NEPOTISM 


The  fact  that  teacher  not  related 
to  director  at  time  of  appointment 
afterwards  becomes  related  within 
the  fourth  degree,  will  not  work 
a forfeiture  of  office, 


October  5,  1 3 


Mr.  G.  .1,  Yankees, 
District  Clerk, 
Jones  burg , Missouri 


e are  act  iowI  edging  receipt  of  your  letter  in  which 
you  inquire  os  follows: 


S1 X am  "writing  you  for  a decision  on  a condition 
that  exists  in  our  Public  School.  Sometime  after 
we  had  hired  our  teachers  for  1933-34  one  of  the 
teachers  married  a half  - sister  to  one  of  the 
school  directors  of  our  district.  ’He  at  once 
wrote  to  State  Superintendent  Lee  for  a decision, 
which  you  will  find  enclosed.  Since  then  the 
Editor  of  our  home  paper  who  is  not  on  friendly 
terms  with  some  of  the  directors,  has  nublished 
statements,  seemingly  with  the  intention  of  olacing 
ue  in  " bad  light  before  the  public.  Now,  of 
course,  we  want  to  comply  with  the  law  in  every 
way, and  will  appreciate  a letter  fro  ■ you  that 
we  $ay  know  where  we  stand.” 


Section  13,  At  tide  XIV  of  the  Constitution  of  iss  uri 
provides  os  follows: 


M Any  public  officer  or  employe  of  this  State  or  of 
any  olitical  subdivision  thereof  who  shall,  by  virtue 
of  said  office  or  employment , have  the  right  to  name 
or  ap  -oint  any  person  to  render  service  to  the  State 
or  to  any  ool itioal  subdivision  thereof,  end  who  snail 
name  or  appoint  to  such  service  any  relative  within 
the  fourt  degree,  either  by  consanguinity  or  affinity 
shall  thereby  forfeit  his  or  her  office  or  e:  doyment. 


Under  the  above  section  of  the  constitution , if  any  "ublic 
officer  names  or  appoints  anyone  within  the  fourth  degree, 
either  by  consanguinity  or  affinity,  he  shall  forfeit  his 
of  "ice.  The  constitution  means  that  the  right  to  name  or 
appoint  shall  ot  be  exercised  in  favor  of  any  person  who 
is  related  to  a director  at  the  time  of  the  nr  tng  or  appoint- 
ing. Ar  we  construe  the  const! tot ion,  the  test  as  to  whether 
or  not  a director  shall  forfeit  his  office  depends  on  whether 
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or  not  the  director  and  the  an-  ointcd  teacher  are  related 
within  the  prohibited  decree  at  the  tine  he  exercises  the 
right  to  name  or  appoint  such  teacher. 

The  oroper  construction  of  the  const itut Ion,  in  our 
onlnion,  is  that  the  officer  may,  by  his  ora  wrongful  act, 
forfeit  his  office,  'e  do  not  understand  thct  it  me  intended 
a director  should  be  made  to  forfeit  his  office  by  acts  or 
circumstances  for  w ich  he  was  not  liable  and  w ich  "-ere 
not  under  his  control . To  hold  that  a director  could  be 
made  to  forfeit  :is  office  because  the  appointed  teacher, 
after  nsr  opooiotment,  married  none one  related  *~ithin  the 
fourth  degree  to  a member  of  the  board,  would  put  it  within 
the  power  of  such  teacher  to  cause  a forfeiture  of  the 
director's  office  when  the  director  himself  hod  done  nothing 
to  violate  the  const itut ion.  Such  is  not  ’"ithin  the  letter 
or  the  spirit  of  the  constitution.  It  is  no  violation  of 
the  constitution  for  the  director  to  appoint  or  name  a 
person  who  i<?  not  related  mi thin  the  fourth  degree.  If, 
after  a bona  fide  and  legal  appointment  of  a tea oner,  she 
afterwards  becomes  related  to  a member  of  the  board  through 
the  ordinary  vicissitudes  of  life,  such  act  upon  her  port 
should  not  and  will  not  '-ork  a forfeiture  of  the  director's 
office . 

It  is  therefore  the  opinion  of  this  Department  that 
the  test  under  the  constitution  is  whether  or  not  at  t .c-  time 
of  the  namin/r  or  so  ointinn  the  teacher  is  related  within 
the  fourth  degree  to  a director  w 10  votes  for  her  aon oint- 
ment. If  such  teacher  was  not  related  ’'I thin  the  fourth 
degree  at  toe  time  of  her  naming. or  appoint  "ent , then  the 
fact  that  she  ma  afterward*  become  related  to  a member 
of  the  board  will  not  cause  the  forfeiture  of  that  director’s 
office. 


Very  truly  yours, 


Assistant  Attorney 


ml. 
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ELECTIONS i City  of  St.  Louis 

"Qualified  elec tors "under  veeks  Bill  defined. 
Who  eligible  to  vote. 


July  22,  1933, 


Hon.  Janes  A,  waechter,  Chairman, 
Board  of  Kleetion  Coarciaa  loners 
for  the  City  of  St.  Louis, 

208  South  Twelfth  Boulevard, 
ft.  Lou la,  Missouri 


Dear  Mr*  taeohtsrt 

Thle  3s  to  acknowledge  your  letter  of  July  18th, 
1933,  which  la  as  follows i 

"Under  Section  14  of  no use  Bill  614  (the 
?eeke  Bill)  it  is  provided* 

»T*o  person  shall  be  eligible  to 
'nembershlo  in  any  convention  held 
under  authority  of  thle  act,  who 
la  not  a qualified  elector  of  this 
State  **'. 

The  question  h- s arisen  here  as  to  what 
constitutes  a 'qualified  elector '•  Does 
thle  wean  that  only  such  persona  who  are 
duly  registered  voters.  In  accordance 
with  the  election  laws  of  ths  state  and 
the  City  of  St.  Loula,  shall  be  eligible 
to  ueisbershlp  in  any  convention? 

Thle  Board  would  alao  like  to  have  your 
opinion  as  to  whether  or  not  a person 
mirt  be  a registered  voter  in  accordance 
with  the  laws  of  the  state  of  Mlsaour: 
and  this  City  before  he  or  she  if  per- 
mitted to  vote  in  the  eoaln-  special 
election. 

kindly  let  us  have  your  answer  to  these 
questions  as  proaotly  as  oosslble  and  there- 
by greatly  oblige," 


ffrn.  Juci  A.  Paochter 
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lection  14,  Leva  of  Wlfsourl,  1933,  nags  S37,  -rovldss 
In  T>ert  ms  follows  i 

"Ho  person  shell  be  eligible  to  eoebershlp 
in  any  convention  held  under  authority  of 
this  act,  who  is  not  a qualified  elector 
of  this  tats,  etc,  " 


Section  4,  rJ*wa  of  Missouri,  1933,  pa  e 235,  provides 
In  oart  as  follows! 

• Said  ecus  opnmfclone  shall  meet  at 
places  in  suoh  precinct  or  voting  districts 
as  shall  be  das Ignat ed  by  the  eounty  court 
or  board  of  election  eowalaa loners  of  aush 
counties  or  cities,  and  alact  4 dalegates, 
qualified  electors  of  sueh  precinct  or 
voting  district,  etc.” 


A a yo  wall  know,  vestings  ara  held  In  preclnote  and 
then  In  Senatorial  die  trie ts  and  the  eeabershlo  of  the  delegates 
chosen  In  these  westings  must  be  ntde  up  of  qualified  electors. 

Words  & Phrases,  vol,  6,  t Ird  aeries,  r»a  :e  469,  reads 
a a followat 

"A  'qualified  elector'  Is  a cltlsen  of  the 
state,  wale  or  fewale,  91  years  of  age  or 
wore,  possessing  qualifications  required 
by  Constitution,  duly  registered,  and  not 
under  disability | eh 11a  a 'qualified  voter* 

Ip  a person  who  is  not  only  a qualified 
registered  eke  tor,  but  who  has  wet  the 
additional  requirement,  i noosed  by  Const 1- 
tios  and  statute  law,  of  pay went  of  all 
taxes  assessed  against  him  and  collectible 
during  the  previous  year.  ’ at a on  v. 

Spartanburg  County  hoard  of  r dues t ion, 

139  S.  E.  776,  776,  141  S.  C.  347.* 


*t  i»  our  opinion  that  the  words  "qualified  elootor" 
mean  such  persona  that  are  duly  registered  voters  and  possessing 
other  qualifications  required  by  the  statutes  and  the  Constitution 


B^n*  Jams  A,  faeohter 
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Gee t Ion  2,  Laws  of  Missouri , 1933,  page  £34,  provide* 
In  part  the  following! 

"In  all  other  respeets,  auoh  special 
election  in  each  precinct  In  this  state 
aha l l oe  conducted  under  the  provisions 
of  the  election  laws  of  this  state.  In* 
ao  far  «?  such  lava  will  apply  and  etc,” 

Section  10682,  R.  S*  1929,  which  la  found  in  Article 
XVII,  Chapter  61,  which  article  and  chapter  pertains  to 
registration  and  contacting  elect lone  in  el ties  of  this  State 
now  hewing,  or  which  nay  hereafter  haws,  100,000  Inhabitant a 
or  over,  provides  In  part  the  following! 

”t very  citizen  of  the  United  States  and 
# e *,  who  la  over  the  eg*  of  twenty* 
one  years,  who  has  redded  in  the  state 
one  year  next  preceding  the  election  at 
which  he  offers  to  vote,  and  during 
the  last  sixty  days  of  the  tine  shall 
have  resided  in  the  city  where  such 
election  la  held,  * « #,  shall  be  entitled 
to  vote  at  sueh  election,  for  ell  officers, 
state  or  ironic Inal,  wade  elective  by  the 
peorle,  or  at  other  el  actions  held  in  pur* 
suance  of  the  leva  of  the  date,  but  shall 
not  vote  elsewhere  then  in  the  preelnot 
where  hie  nave  la  registered,  and  whereof 
he  la  registered  ae  a resident,” 


la  are  not  going  to  g>  into  the  natter  of  the  judges  of 
election,  their  powers  and  duties,  other  than  to  rewind  you 
that  the  Judges  of  election  are  in  ©omciete  power  and  control 
over  .nett ere  cowin  up  durln  an  election  and  it  la  up  to  them 
to  determine  whether  one  is  entitled  to  vote*  now ever,  ao 
that  no  fraud  way  be  perpetrated,  and  in  order  to  be  on  the 
safe  aide,  we  are  of  the  opinion  that  a p neon  in  order  to  vote 
should  be  a registered  voter  and  vote  where  registered. 

If  only  those  persona  who  are  registered  are  permitted  to  vote, 
then,  only  registers  voters  will  decide  the  Issue  and  no 
question  ay  ever  be  raised  thet  persons  not  entitled  to  vote 


*on,  Ju'  s A*  'sechter 
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had  a hand  or  a part  In  southing  that  It  was  the  duty  of 
tha  voters  to  decide.  In  other  words,  the  result  will  reflect 
the  will  of  the  registered  voters. 


Youre  very  truly. 


James  0*  iorn  boetel 
Arsis  tent  Attorney-General , 


k?movmt 

R v HcK^^rafcK 
Attoraey*Oenrral. 
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don#  Janes  A*  ’aeehter 
Chairman 

Board  of  Election  Com  -las  loners 
208  South  Twelfth  Boulevard 
St#  Louis,  Missouri 


Soar  Slrt 

This  Is  to  acknowledge  your  letter  of  July  31st , 1933, 
which  reads  as  follows i 

"Your  Mr.  HornBostel , under  date  of  July  28, 

1933,  In  answer  to  an  inquiry  from  this 
Board,  advised  It  as  follows i (last  para* 
graph,  pa. a 3) 

* a ^However,  so  that  no  fraud  may  be 
perpetrated,  and  In  order  to  be  on 
the  safe  side,  we  are  of  the  opinion 
that  a person,  in  order  to  vote,  should 
be  a registered  voter  and  vote  where 
registered#  If  only  those  per eons  who 
are  registered  are  permitted  to  vote, 
then,  only  registered  voter#  will  decide 
the  leant  and  no  question  may  ever  be 
raleed  that  persons  not  entitled  to  vote 
had  a hand  or  a part  in  something  that 
It  waa  t e duty  of  the  voters  to  decide* 

In  ot  er  words,  the  result  will  reflect 
the  will  of  the  registered  voters#' 

In  your  letter,  dated  July  88,  to  the  Kansas  City  Elec* 
tlon  Board,  the  opinion  teems  to  conflict  es 
regards  who  way  bs  eligible  to  vote,  with  the 
opinion  given  this  Board  as  quoted  above* 

*hat  this  Board  desires  to  know  now  Is  just  whlab 
of  your  opinions  It  Is  to  follow* 


Hon.  James  A.  ?a*chter  -2-  August  3,  1933. 


For  your  information,  wa  sight  any  that  tha 
practice  hero,  a Inc  a 1916,  haa  boon  to  para it 

registered  to tar a to  ba  transferred  from  ana 
precinct  to  another,  or  fro*  on a ward  to 
another,  at  any  time  prior  to  tan  day a before 
the  data  of  any  special  election*  This  course 
wa  propose  to  continue  to  follow,  inasmuch  aa 
it  ia  baaed  on  tha  opinion  of  Judge  Cava  of 
the  Circuit  Court  In  tha  ease  of  State  ex  rel 
T home a F*  Keane  we*  £oard  of  Sleet Ion  Co&alaa lon- 
er a,  and  wa  feel  that  if  wa  deny  any  voter  tha 
privilege  of  transferring,  wa  would  ba  com- 
pelled to  permit  such  voter  to  do  so  upon  bis 
taking  proper  action  in  tha  Circuit  Court* 

Inasmuch  ta  this  board  has  a limited  tine 
within  which  to  prepare  and  print  instructions 
for  the  Judges  end  clerks,  for  their  guidance 
on  election  day,  wa  would  appreciate  an  answer 
to  this  latter  by  return  mail." 


You  state  in  your  letter  of  July  31st.  that  there  is  an 
apparent  conflict  in  the  opinion  rendered  by  this  apartment  on 
July  22nd,  to  you,  end  one  rendered  to  the  Chairmen  of  the  Board 
of  Meet! on  Commissioners  of  Kansas  City,  uly  £6th,  and  you  de- 
sire to  know  which  to  follow* 

e can  readily  understand  that  you  might  come  to  the  con- 
clusion there  is  a conflict  in  the  two  opinions  but  a close  com- 
parison of  then  will  actually  reveal  none*  In  the  paragraph  to 
which  you  refer  it  would  appear  that  only  registered  voters  are 
entitled  to  vote  and  we  apparently  made  no  specific  provision  for 
the  voters  who  are  unregistered,  who  might  be  permitted  by  the 
Constitution  to  vote,  or  having  changed  their  place  of  residence 
would  not  be  entitled  to  vote,  because  of  not  being  regie ter ed* 
With  the  exception  of  this  portion  we  think  that  our  opinion  to 
you  is  identical  in  its  findings  with  the  one  rendered  to  Kansas 
City*  At  this  time  we  shall  supplement  our  opinion  to  you  and 
enlarge  and  clarify  It  to  the  end  there  will  be  no  doubt  on  the 
subject* 


The  first  question  that  presents  itself  is,  just  what  will 
the  people  vote  uoon  or  for  and  is  this  a "special  election"  or  an 
"election"?  The  .Teaks  Bill  terms  It  s "special  election"  and  uses 
such  words  ("special  election")  several  times  in  the  act.  But  the 
people  in  the  state  will  not  vote  to  repeal  the  ighteenth  Amendment* 
They  will  only  vote  for  delegatee  who  favor  or  opnooe  the  'vendment 
which  repeals  the  ighteenth  Amendment*  After  the  delegates  have 
been  elected  tney  will  convene  in  Convention  and  vote  the  way  they 
are  pledged  and  their  rote  will  carry  out  the  wishes  of  the  majority 


Hob.  Jane » A*  Wacchter 


-5- 


August  3,  1933 


of  t o people  who  nominated  (r  elected)  them;  tha  way  a dele- 
gate will  ©set  hie  vote  will  ba  known  to  tha  people  In  advance, 

Tha  "special  election",  ao  termed,  la  only  a method  to 
aeend  tha  Federal  Constitution • In  tha  eaaa  of  Hawke  v«  Selth, 

853  U.  S.  221,  t#p.  Juatloe  Day  In  delivering  tha  opinion  of  tha 
Court  aald  tha  following! 

"This  artlela  sake a provision  for  tha  proposal 
of  amendments  althar  by  two*thirda  of  both 
houaea  of  Congress,  or  on  applleatlon  of 
tha  legislatures  of  two*thlrda  of  tha  Stateai 
thug  securing  dal 1 bare t ion  and  oonaldaratlon 
bafora  any  change  can  ba  proposed.  The  pro* 
nosed  change  can  only  baaoiaa  effective  by  tha 
ratlflaatlon  of  tha  laglalaturaa  of  throe* 
fourths  of  tha  States,  or  by  conventions  in 
ji  Ilka  nurber  of  r ta  tea.  ’The  wet  nod  of 
’ratification'  la  left  ~lo  tha  oholea  of  Con* 
great,  both  -net  hod  a of  ratification,  by 
laglalaturaa  or  conventions,  call  for  action 
by  deliberative  assemblages  representative 
of  tha  people,  which  It  vaa  assumed  would 
voloa  tha  will  of  tha  paople.  Ftc.  * 

In  tha  present  Instance  Congrats  hi- a stated  the  metnod  of 
ratification!  that  method  being  by  convention  and  not  by  legisla- 
tive ratification.  This  la  tha  first  time  Congress  has  provided 
for  amending  tha  Constitution  by  convention!  we  quota  from  tha 
case,  supra: 

"All  of  tha  amendments  to  tha  Constitution 
Have  bean  submitted  with  a requirement  for 
legislative  ratlflcatl on;  by  this  mat  od  all 
of  the 7i  have  freer  adopted . * 

Tha  Ohio  Supreme  Court  In  state  ax  rel.  Thomas  J.  tonnelly 
v.  oerge  8.  Gayars,  cited  ’uly  lPth,  1933,  and  being  yet  unprinted. 
No.  24269,  said  the  following: 

"In  our  opinion  action  in  calling  of  such  a 
convention  la  but  a atep  neceaaary  end  in- 
cidental to  tha  final  action  of  the  convention 
in  registering  tha  voice  of  the  state  upon 
tha  amendment  proposed  by  the  Congress.  The 
notion  of  the  legislative  in  performing  this 
function  rests  upon  tha  authority  of  Artlole  V 
of  tha  Constitution  of  the  United  States.  It 
la  a Federal  function,  whioh  in  tha  absence  of 
aotlon  by  the  Congress,  tha  state  legislature 
la  authorised  to  perform.  (Laser  v.  Carnett, 
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85B  0.  S.  137 | Cwllay  v.  Holes.  265  U.  S.  336). 

The  node  of  assembling  the  convention  set  up  in 
Amended  Senate  Bill  No*  £04  provides  for  a vote  toy 
all  the  el actor a of  the  state  upon  the  selection 
of  all  the  delegates.  The  vices  of  the  cst  iCat*  « 
7or"eTeeT  Ton  as  def agates  to  the  convention  sill 
be  known  In  advance,  so  that  the  final  action  of 
the  convention  should  be  truly  representative  of 
t ie  will  of  the  people  upon  the  one  special 
question  Involved.  he  intent  of  Article  V of 
the  Constitution  of  the  United  State#  will  there* 
fore  be  effeetuated  by  this  action  of  the  st»to 
legislature.” 


Thus,  when  considered  In  the  light  that  this  le  not  an 
•election”  but  le  elwply  a a tap  necessary  and  inoidantal  to  ths 
final  action  of  tha  convention  connoted  of  delegates.  thon  tho 
procedure  for  Sleeting  delegates  Is  the  only  problem  that  confronts 

us. 


The  Seeks  Bill  provides. 

”In  all  other  respects,  such  special  election 
In  every  precinct  In  this  state  shall  be 
conducted  under  the  provisions  of  ths  election 
laws  of  this  state  Insofar  as  suoh  laws  will 
*PPlj»  etc.” 

It  Is  necessary  that  this  provision  be  kept  In  mind.  The  act 
(Week*  Bill)  does  not  provide  or  tay  what  the  qualif lost Ions  of  a 
voter  shall  be  and  In  order  to  deters  Ins  sams  we  'mast  look  to  tho 
statutes  and  Constitution  to  asoertaln  their  qualif lest Iona. 

faction  105B2 , R.  S.  19P9.  (quoted  from  In  opinion  to  you) 
provides  who  shall  be  entitled  to  vote.  Under  our  general  election 
laws  for  cities  a oltlsen.  having  all  the  necessary  qualifications, 
will  not  bo  parol t ted  to  vote  In  an  election  unless  he  registers. 

The  duty  of  registration  (In  ft.  ouls  City)  Is  plaesd  upon  the 
eligible  voters  end  le  e prerequisite  to  vote.  o waver,  by  being 

registered  does  not  ween  a voter  Is  eligible  to  vote,  his  right  way 
be  challenged,  and  If  the  Judges  find  be  la  disqualified  such  voter 
would  be  precluded  therefrow  even  though  his  name  appears  on  the 
registration  books.  You  ere  faalller  with  the  quel  If lc*t Ions  of 
a voter  and  ve  will  not  again  state  thaw.  If  one  do-  e not  possess 
the  necessary  qualif lent Ions  ha  would  not  be  entitled  to  vote, 
neither  would  he  be  permitted  to  register.  Thus,  the  voter's 
qualification*  and  registration  are  Independent  and  separate  of  each 
other  but  both  must  be  present  In  order  for  him  to  vote  In  an 
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iloetloa  In  a city*  In  many  counties  registration  la  not  necesrary 
In  order  for  one  to  to to*  In  the  City  of  St*  Louie  it  la*  Thao 
In  some  instances  registration  la  prerequisite  in  order  for  on#  to 
rote,  end  in  other  instances  not.  -"*he  statutes  clearly  state 
that  In  ft * Louis  the  rote  of  no  one  shell  be  received  by  said 
Judges  whose  name  does  not  appear  on  raid  register  as  » qualified 
voter  {.'  action  1061S).  however  T in  the  rraeent  instance  the  eleo- 
tion  aha 11  be  conducted  under  the  provi# 5 one  of  the  el action  laws 
of  this  State  insofar  as  ereh  laws  will  apnly*  *e  do  not  believe 
the  Legislature  Intended  to  (or  could)  disenfranchise  voters  in 
the  cowing  election  (if  tt*y  posses?  the  necessary  quell float ion* ) 
solely  because  they  are  not  registered*  The  primary  purpose  of 
registration  In  a city  ie  two-fold:  first,  to  determine  e voter's 
qualifications,  and,  second,  place  hie  in  s ward  where  he  way  cast 
hie  vote* 

If  a voter  la  on  the  registration  books  in  a ward  and  he 
still  resides  therein,  each  person  should  be  permitted  to  vote  in 
that  ward  and  not  be  permitted  to  vote  in  some  other  ward  in  which 
he  does  not  reside*  You  readily  understand  that  this  la  not  in  a 
strict  sense  an  election,  yet  the  election  lews  govern  so  far  as 
practicable;  it  of  necessity  means  the  relaxing  of  part  of  the  laws 
to  meet  the  conditions  and  exigencies  without  abrogating  then  entire- 
ly* e are  speaking  of  procedure  and  our  opinions  dad  with  same 
In  that  they  are  not  to  be  applied  literally  anu  atrietly  In  the 
casting  of  cnefa  vote,  it  being  our  opinion  that  all  persons  eligible 
to  vote  have  the  right  to  express  their  oho  ice  for  the  delegate?-. 

If  a person  is  on  the  registration  hooka  and  he  goes  to  hia  precinct 
and  ask a for  a ballot,  ha  should  be  given  one,  unleas  challenged,  and  if 
a perron  d* sires  to  vote  and  is  not  on  the  registration  books  the 
Judges  have  the  right  of  Inquiry  as  to  whether  he  possesses  the 
qualification*  of  a voter,  to-wlt , age,  residence  and  citlsenshlp, 
and  if  a voter  has  such  he  should  he  entitled  to  vote.  You  now 
see  that  the  election  laws  apply  insofar  as  practicable.  If  one's 
name  appears  on  the  regia trail on  books  the  presumption  I a that  ho 
is  ell  Ible  to  vote,  dowevar,  it  does  not  follow  that  all  per a one 
eligible  to  vote  In  this  election  are  on  the  registration  books* 

If  the  Judges  be  satisfied  that  r person  whose  nawe  does  not  smear 
or  the  registration  bonks  5e  entitled  and  qualified  to  vote,  they 
should  not  bar  him  from  so  voting* 


f?e  quote  from  our  previous  opinions 

* he  Judges  of  election  are  in  complete 
power  and  control  over  matter*  sowing  up 
during  an  el rat Ion  and  it  is  up  to  tnern  to 
determine  whether  one  is  entitled  to  vote*K 


ilon.  J«w>8  A.  Wnaehtar 


Auijuat  5,  19S3« 


As  to  ywr  itflUnunt  that  rag la tarad  votara  will  bw  per* 
mifcted  to  b«  trsnaf erred  noon  the  r eg la tret ion  be oka  fro a ona 
ward  to  another,  which  7011  uropoae  to  continue,  it  your  prerogative* 


Toura  wary  truly. 


Jaaaa  L*  Horn  So  e tel 
Aealttant  'ttoraay-  General* 


APPPOVEDi 


's*t  mrtfWKg — 

a ttc  may- General* 


JL3»E0 


H:  HE:  Remitting  Merchants  Tax  by  collector  - Duty  j>t 


V-  C 


March  16,  1933. 


FI  LED 


Eon  .Ray  E.  Watson, 

Prosecuting  Attorney, 
Jasper  County, 

Webb  City,  Missouri. 


Dear  Sir: 


You  ask  ne  the  following  ouastions: 

"Is  the  County  Collector  required  to  remit 
payment  in  full  for  all  merchants'  tax 
charged  against  him  on  his  books  as  of  Nov- 
ember 1st,  1932,  Irrespective  of  whether 
such  tax  has  been  paid,  or  is  he  rGouired 
to  remit  only  for  those  taxes  which  have  been 
paid  to  him? 

When  do  Merchants'  Tax  become  delinquent,  and 
does  It  draw  interest  at  the  rate  of  1$  per 
month  the  same  as  other  delinquent  taxes?" 

The  provisions  of  the  statutes,  Secs.  10075  to  10102, 
inclusive,  R.S.  Mo.  1929  have  been  on  the  statute  books  In  substantially 
the  same  form  for  many  years.  These  statutes  constitute  the  Missouri 
code  of  laws  for  taxation  of  merchants,  together  with  applicable  sections 
in  general  revenue  laws. 

Section  10076  prohibits  dealing  as  a merchant  without  a 
license  and  attaches  heavy  penalty  for  violation  of  sections'  provisions. 

Section  100&4  directs  the  County  Clerk  to  issue  as  many 
blank  licenses  for  merchants  as  the  County  Court  shall  order  and  pro- 
vides the  form  therefor* 

Section  10085  provides  the  County  Clerk  shall  deliver  to 
the  County  Collector  all  the  licenses  so  issued  and  charge  him  therewith 
in  a book  kept  for  thnt  purpose. 

Section  10078  Is  as  follows: 

"BOND  TO  BE  GIVEN— Any  person,  corporation  or 
copartnership  of  persons  applying  for  a license 
to  vend  merchandise  shall,  before  he  or  they 
shall  reoeive  such  license .execute  a bond  to 
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the  state , with  good  and  sufficient  surety, 
conditioned  that  he  will,  on  or  before  the 
first  day  of  November  next  following,  pay  to 
the  collector  of  the  proper  county  the  tax  due 
upon  such  license;  which  bond  shall  be  approved 
by  the  collector,  and  his  approval  indorsed 
thereon. * 

It  will  be  observed  bond  must  have  the  approval  of  the 
Collector  and  same  must  be  endorsed  on  the  bond.  The  Collector  oannot 
be  compelled  to  endorse  his  approval  unless  the  bond  legally  furnishes 
complete  Indemnity  against  default  of  merchant  in  payment  of  the  tax. 
This  places  the  matter  of  protection  of  the  Collector  in  his  own  hands. 
The  statute  provides  the  form  of  the  bond. 

The  tax  is  ad  valorem  and  levied  on  highest  value  of  stock 
in  possession  whether  owned  or  consigned  between  first  Mondays  in  March 
and  June  of  each  year. 

Section  10079  makes  It  an  offense  for  Collector  to  fail 
to  reouire  merchant  to  file  a bond. 

Section  10001  makes  it  duty  of  merchant  to  file  on  June  1 
statement  showing  greatest  amount  of  goods  on  hand  between  first  Mondays 
in  Maroh  and  June,  and  the  statement  must  be  verified. 

Section  10087  provides  every  person  filing  a correct  state- 
ment and  failing  to  pay  the  tax  shall  be  deemed  to  have  forfeited  the 
bond  given  and  judgment  shell  be  rendered  for  plaintiff  in  damages  for 
double  the  amount  of  revenue  and  costs. 

Section  10068  provides  every  person  failing  to  file  a 
statement  shall  forfeit  his  bond  and  is  mulcted  three  times  the  amount 
of  revenue  due  and  oosts, 

Seotion  10089  inposes  penalty  of  four  times  amount  of 
revenue  for  the  year  and  oosts  for  filing  a false  statement. 

Section  10090  makes  it  duty  of  Collector  on  bond  forfeiture 
for  any  of  the  causes  named  to  employ  an  attorney  and  institute  suit 
upon,  the  bond,  and  provides  reasonable  counsel  fees  shall  be  taxed  as 
costs  to  pay  Collector’s  attorneys.  These  provisions  are  rigorous, 
direct  and  enforcement  thereof  left  wholly  in  hands  of  the  Collector 
and  it  should  here  be  borne  In  mind  these  suits  are  not  for  the  taxes, 
but  for  damages  for  breach  of  the  bond. 

• » 

State  ex  rel  v.  Land  Co.,  161  Mo.,  664 

I 

Section  10093  provides  as  follows: 

"Each  Collector  at  each  regular  term  of  the  County 
Court  shall  return  on  oath:  first,  all  blank  licenses 
not  granted  by  him;  second,  a list  of  all  licenses 
granted  by  him  and  not  before  accounted  for,  showing 
the  name  of  to  whom  granted,  the  amount  of  tax  col- 
lected, on  each  and  the  commencement  and  termination 
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of  each  license  granted  by  him;  third  statements 
of  the  bonds  taken  by  him  as  required  by  this 
chapter,  and  the  penalty,  date  and  obligors  in 
each  bond." 

These  reports  are  evidently  required  with  a view  to  keeping 
a close  watch  on  the  administration  of  the  Merchants  Tax  Law  to  protect 
the  state,  city,  school,  and  county,  and  to  protect  Collector’s  bondsman 
and  the  bondsman  of  the  merchant  and  the  intent  of  the  law  evidently  is  as 
rapidly  as  these  merchants*  taxes  are  collected,  same  shall  reach  the 
proper  official  treasury. 

Section  10094  reads: 

"The  county  court  at  each  regular  term  thereof 
shall  settle  and  adjust  the  accounts  of  the 
Collector  for  licenses  delivered  to  him,  giving 
him  credit  for  all  blank  licenses  returned,  and 
charging  him  for  all  licenses  not  returned, 
according  to  the  statement  required  to  bo'  filed 
by  the  person  having  license  and  the  statement 
of  the  bonds  required  to  Wreturned. " 

We  see  here  the  statement  fi-led  each  term  of  County  Court 
by  the  Collector  is  cheeked  against  the  statements  required  to  be  filed 
by  the  person  having  the  license  and  the  statemont  of  the  bonds  required 
to  be  returned. 


Section  10095  provides: 

"If  the  Collector  shall  fail  to  return  a number 
of  such  statements  of  tho  bonds  corresponding 
with  the  number  of  the  licenses  not  returned 
the  court  shall  for  each  license  not  returned 
above  the  number  of  such  a tat aments  returned 
charge  him,  in  such  settlement,  a Turn  of  not  lees 
than  two  hundred  dollars  nor  mors  than  five  hun- 
drad  dollars.  " 

You  will  observa  the  statute  says  these  quarterly  reports 
to  and  adjustments  with  the  County  Court  are  settlements.  So  the  Col- 
lector is  making  practically  a quarterly  settlement  on  these  merchants* 
licenses  as  to  number  outstanding  and  as  to  number  of  bonds  given  and 
number  of  licenses  he  has  Issued  and  number  returned. 

Section  10096  provides  that  at  each  term  of  court  the  Coun- 
ty Court  shall  cause  the  County  Clerk  to  certify  to  the  amount  so  charged 
against  the  Collector  as  account  of  lioonses  not  returned . 

The  operation  of  this  system  is  in  practical  effect  that 
the  state  through  its  local  governmental  agencies,  the  County  Clerk  and 
the  County  Court,  delivers  those  licenses  to  the  Collector,  a bonded 
agent  of  the  state  and  county,  and  tolls  him,  "You  are  going  to  be 
held  responsible  for  the  amount  due  on  every  license  ycu  issue  and 
to  protect  you  we  empower  you  to  require  a bond  which  you  yourself  alone 
shall  approve  and  be  the  sole  Judge  of  the  sufficiency  thereof  before 
you  issue  a license  to  any  one,  as  a merchant,  which  bond  shall 
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bind  the  signers  thereof  to  pay  you  the  full  amount  of  Merchants  Tax 
due  under  the  license  so  issued  by  you;  and  in  case  default  is  made,  we 
empower  you  to  select  your  own  attorney  and  sue  on  this  bond  at  once, 
and  you  are  also  authorized  to  recover  from  two  to  four  times  the  amount 
of  the  penalty  for  any  failure  to  comply  with  the  condition  of  the 
bond,  and  also  to  have  Judgment  for  your  counsel  fees  and  have  same 
taxed  as  costs.  " These  duties  and  obligations  are  imposed  on  any  one 
who  seeks,  secures  and  takes  the  oath  of  office  and  qualifies  as  County 
Collector. 


Section  9927  R.S.of  Mo.  1929  provides: 

"Every  county  collector  and  ex  officio  county 
. collector,  except  in  the  City  of  3t.  Louis, 

shall,  on  or  before  the  fifth  day  of  each  month, 
file  with  tho  county  cleric  a detailed  statement, 
verified  by  affidavit,  of  all  state,  county, 
school,  road  and  municipal  taxes,  and  of  all 
licenses  by  him  collected  during  the  preceding 
month,  and  shall,  on  or  before  the  fifteenth  day 
of  the  month,  pay  the  same  less  his  commissions, 
into  the  state  and  county treasuries,  respectively. 

It  shall  be  the  duty  of  the  county  clerk,  and  he 
is  hereby  required,  to  forward  immediately  a cer- 
tified copy  of  such  detailed  statement  to  the  state 
auditor,  who  shall  keep  an  account  of  the  state 
taxes  with  the  collector." 

Section  9928  provides  if  collectors  fail  to  pay  collections 
into  state  and  county  treasuries,  they  shall  be  penalized  10^  of  amount 
withheld  by  them,  and  within  thirty  days  prosecuting  attorney  shall 
proceed  to  collect  on  official  bond  of  defaulting  collector  the  taxes 
so  unpaid  into  state  and  county  treasuries. 

Section  9929  orovides  a penalty  of  two  hundred  dollars 
for  each  withholding  of  taxas  collected  by  collectors  to  be  recovered 
by  suit  on  collector’s  bond  and  State  Auditor  shall  direct  prosecution 
thereof  immediately  in  addition  to  issuing  a distress  warrant. 

Section  9932  provides  upon  payment  by  Collector  after 
settlement  according  to  law  the  County  Court  shall  grant  him  a full 
quietus  under  the  seal  of  the  court.  It  is  true  where  a statute  creates 
new  rights  and  remedies  the  statutory  remedy  is  ordinarily  exclusive. 

City  of  Clint c£i to  use  of  Thornton  vs. 

Henry  Co.,  115  Mo.,  557 

While  many  new  rights  and  remedies  are  created  by  the  Merchants  Tax  Code, 
yet  there  are  many  provisions  of  the  General  Revenue  law  applicable 
to  administration  and  enforcement  of  rights  and  remedies  in  instances 
not  provided  for  in  Article  XVII,  Chapter  69,  R.3.  of  Mo.  1929. 

If  there  arc  any  Missouri  decisions  bearing  directly  on 
the  question  of  whether  or  not  Collector  is  required  to  remit  in  full 
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for  all  merchants  licenses  with  which  he  Is  charged  udder  Section  10094- 
10095  and  10096,  R.S.  of  Mo.  1929,?  I have  been  unable  to  find  same. 
Neither  have  I been  able  to  find  decisions  on  this  exact  question  In 
courts  outside  of  our  state. 

Put  considering  all  the  various  provisions  of  the  Merchants 
License  Tax  Code  in  Article  XVII,  Chapter  59,  and  considering  other  pro- 
visions of  our  general  revenue  laws  all  as  one  related  code  on  taxation, 

I am  of  opinion  that  the  Collector  must  remit  in  full  all  licenses  not 
returned  and  charged  to  him  under  Article  XVII,  Chapter  59,  and  for  each 
lloense  not  returned  above  the  number  of  such  statements  roturned  as 
shown  by  the  records  of  the  County  Court,  County  Cleric  and  State  Auditor 
on  November  1 of  each  year  of  his  incumbency  in  the  office  of  County 
Collector,  and  this  Includes  November  1,  193S. 

From  my  interpretation  of  the  statute,  there  aro  no  de- 
linquent merchant  ad  valorem  taxes. 

I call  your  attention  to  the  fact  that  long  continued 
interpretation  of  a statute  by  public  officers  charged  with  Its  execution 
should  be  considered  in  construing  a statute. 

State  ex  rel  Barrett  vs.  First  Nat *1.  Bank,  297  Mo.,  397 

The  state  executive  officials  administering  this  merchants 
tax  law  have  given  the  statute  same  construction  I do.  In  my  construc- 
tion of  the  statute  there  are  no  delinquent  taxes  and  hence  no  one  per 
cent  per  month  penalty. 


Xour3  very  truly, 


APPROVED : 


EDWARD  C.  CROW 


AfWfitay  GtrauuL 


ECC : AH 


SCHOOLS 


City*  Tom  ind  eoniolldatod  eoh  ol  districts  Trust 
advertise  and  secure  depositaries  for  their  funds 
under  rectlon  9568  and  take  bond  to  secure  seme  es, 
provided  for  under  Section  12187. 


?ay  18,  lOSSe-Jtj* 


ilon*  Hey  F.#  Watson 
’roaecutlng  attorney 
Jasper  County 
*ebb  City*  ilftiovrl 


1 ear  *r.  ft at son; 

Your  letter  of  ’lay  5,  1933,  received,  in  which  you 

asked, 

"The  question  which  I desire  to  ask  Is  this* 


Coes  the  law  suthorlsa  the  roard  of  - ducat Ion  of 
a city  or  town  school  district  to  award  moneys  of 


aueh  district  to  a bank  that  Is  the  successful 
bidder  for  depositary  and  deposit  such  moneys  In 
sueh  ban-  without  first  re^ui iri  nr;  such  bank  to 
re  security  to  the  school  district  In  accordance 
Uc tl on  m87T^ aria  ff  tW  provisions  of  said 
r motion  12187  are  not  binding  upon  suoh  -oard  of 
Education*  then  ^sat  security.  If  any,  la  suoh 
jo«rd  required  to  take  fro*  the  bank  that  la  to 
become  such  depositary' 9 


In  reply  to  your  question  will  state  that  Section 
9362  hm  Sm  1989*  says. 


Hew  turning  to  section  12184*  R.  8*  1 2.V,  It  Is  pro* 

Tided  tbnt* 


**  * * proposals  fron  banking  corporations,  car oclat ions 
or  individual  bankers  in  rich  county  as  pay  be  desired 
to  be  eelected  ae  the  depositaries  of  the  funds  of 
said  county  ********  (way}  divide  said  funds 
into  not  less  than  two  n r wore  than  ten  equal  parts. 


■on.  Hay  E.  Nation 


May  13,  193.-'  * 


and  the  bids  herein  nravlded  for  ^sy  be  for  one  or 
.none  of  euoh  carte*  »***,{«** 

Then  the  law  provide!*  for  advertising  Tor  there  bida 
to  eeoure  bidders  who  will  give  the  lnr^est  taa>  ;nt  f-'r  the  nn«  of 
the  funds  or  for  their  beln  denoaitnd  with  the  bank, 

.'action  i 21 36 , H.  S.,  192>,  rrovides  for  the  manner  of 
ooenln<j  the  bids  etc, 

, 'eot'on  12107,  R,  5,  1929,  provides  that, 

"’l thin  ter  d sya  after  the  selection  of  depositaries. 

It  shall  be  the  but y of  each  successful  bidder  to 
execute  a bond  *«««§#*«,  tlto  not  lea?  than 
five  solvent  sureties,  who  shall  ow^  unenctmbored 
real  estate  In  this  state  as  of  as  ^reat  value  ar  the 
ano ’nt  of  raid  bond,  OR  with  n surety  or  trurt  cornu any 
authorised  by  the  laws  of  this  state  to  execute  bonds 
t r surety : aaeasoa#** 

Then  fo'lows  the  Manner  of  arena  r in,.-.  and  executing. the  bonds, 

% &/ 7S1-& Sj%  X/  ■ /a- 7 — 

"ith  the  statutes  in  mind  (extrects  c~  which  are  above 
quoted  , It  is  our  opinion  that  the  city  or  town  schorl  district 
<aay  award  the  deposit*  of  such  district  to  a bank  ttact  is  the 
successful  bidder  for  depositary,  but  that  the  nuney  of  such 
school  district  wur t not  be  deposited  in  such  denorltrqy.  ban!: 
el  thou  t FIRST  requiring  such  bank  t..»  tTvc  security  to  the  ncSrol 
3jptr  lot  ir.  accordance  wTEn  t K«  pro  v lei  one'  of  Sec t ion  Tftl'ofr,  R,  S, 
1929,  ^mi^The  boar-l  mm i.  oomply  with  the  rrovipfons  of  the  law 
above  referred  to  before  eekin^  such  deposits.  As  the  l?v  is 
plain  and  unequivocal  that  bond  is  required,  it  pus t be  take?' 
before  the  deposits  arc  eade  with  the  depositary. 


Very  respectfully , 

a.  sntom 

A slstant  At  t omey- -eueral  , 


AP  ®R  OVED : 

p'."  tcK  rT:‘I^ICK 

Attorney-  General  • 


OBS| v0 


State  lien  for  taxes  attached  to  Insurance  only  ■vhon 
liability  on  the  company*  Tax  lien  taxes  to  Insurance 
money  payable  as  damages  to  the  particular  tract  against 
which  the  taxes  are  a sessed. 


June  12,  193 


Mr.  Gordon  V«eir, 
Prosecuting  Attorney 
Greenfield*  Mo. 


Dear  Mr.  Meirl 


V»e  received  your  letter  of  June'  3,  1933  re 
questing  on  opinion  on  the  following  state  of  facts: 


"Where  a person  owns  two  separate  tracts 
of  land  and  hath  are  insured  in  th  same 
company  but  unaer  the  separte  policies  and 
there  is  a loss  by  fire  on  one  of  the 
places,  does  the  new  law  mean  to  say  that 
the  taxes  are  paid  on  both  tracts  of  land 
or  only  on  the  place  where  the  10  3S  occ-r 
urred." 


Section  3746. h. 5.  Mo,  1929,  proviaer  that 
the  owner  of  property  on  June  1st,  of  each  year  shall  be 
liable  for  the  taxes  thereof.  The  state  is  given  a lien 
for  the  taxes  on  each  trace  of  realestnte.  Section  9747 
R.S.  Mo,  1923.  Each  tract  of  land  must  be  separately, 
assessed.  Section  9772  R.S.  Mo.  1929,  and  e\ch  tract  of 
land  under  Section  9793  R.S.  Mo.  1929  is  chargeable  with 
its  own.  taxes. 


The  recent  law  passed  by  the  Legislaute  is 
found  in  Mo.  St.  Ann.  Section  9o63b.  This  law  extends 
the  state  u pn  to  certain  insurance  raoeny.  It  is  the  op- 
ioion  of  this  office  that  before  a lien  provided  for  in 
Section  9963b.  Mo.  St.  Ann.  attaches  that  the  following 
conditions  precedent  must  exist:  (l)  The  improvement  of 
buildings  destroyed  or  damaged  must  hatae  been  on  said 
land  at  the  time  of  the  assessment  and  levy  of  the  taw  s, 
which  are  unpaid ; (2)  The  loss  of  damage  to  said  bull din 
or  improvement  must  be  by  fire,  windstorm  or  tornado j (3 
The  destroyed  or  damaged  property  was  insured  and  that 
there  is  some  lie bill tv  under  the  contract  of  insurance 
for  all  or  any  part  of  said  loss  or  damage. 

Wien  the  above  three  conditions  exists, 
then  the  statute  provides  that  the  insurance  company  shall 


"Pay  to  the  county  collector  from  said 


rage  (B) 


State  lien  for  taxes  attached  to  Insurance  money  only 
mien  liability  on  the  company;  Tax  lien  taxes  to 
insurance  money  payable  As  damag  s to  the  particular 
tract  against  which  the  taxes  are  assessed* 


insurance  money,  and  limited  to  the  extent 
th  reof,  all  taxes,  interest  and  const  then 
$ue,  levidd  and  assessed  against  the  Ident- 
ical lend  or  lot  upon  which  were  situated 
the  building  and  * * are  Improvements  des- 
troyed". 

The  term  "identical1,  means  land  or  a lot  which  Is 
assessed  separately,  and  which  is  chargeable  with  its  0'.vn 
taxes,  on  which  tax- s constitute  a lien  against  that  particular 
piece  of  property  a specifically  provided  in  the  abvve  statutes. 
It  Is  therefore,  the  opinion  of  this  office  that  the  tax  lien 
ugder  the  above  statute  attaches  only  to  that  particular  and 
s parate  tract  upon  which  the  damage  or  destroyed  bulletin.,  s are 
located  and  not  to  other  separate  Individual  tracts  of  land 
which  may  be  owned  by  the  same  party. 

It  is  now  well  settled  that  policies  of  insurance 
Issued  subsequent  to  the  passage  of  a statute,  a ;e  Issued  sub- 
ject to  Its  terms  and  the  st- tute  becomes  a part  of  the  ins- 
urance contract  and  in  some  instances  controls  provisions  of 
the  policy.  State  ex  rel  Business  lien  Assurance  Company  v. 

Allen  259  S.ft.  77.  Ampleman  v.  Citizens  Insurance  Company 
35  MoAField  308.  Wilson  V.  Illinois  Insurance  Com  any  300 
S.  S.  550. 

Even  though  the  above  statutes  become  a port  of  the 
Insurance  contract,  it  does  not  place  upon  the  iniurance  comp- 
any any  new  or  additional  burden,  in  the  sense  that  the  stand- 
ard mortgage  clause  does.  The  requirement  that  the  insurance 
company  shall  pay  the  taxes,  "from  said  insurance  money"  means 
the  money  which  the  insurance  company  unaer  the  contract  is 
obligated  to  oav  to  the  oxner  or  other  persons  interested  in 
the  damaged  or  destroyed  property.  In  this  sense  the  liability 
of  the  insurance  company  is  a condition  precedent  to  the  right 
of  the  state  to  have  the  tax  lien  attached  to  said  insurance 
money. 

Yours  very  truly, 


APPhuVhi); 

FhAftKLIiv  £•  riKAGAti 
Assistant  Attorney  General. 


UOY  MCKITTKICK 
Attorney  General. 
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PROSECUTING  ATTORNEY; 


Cannot  recover  a refund  of  salary 
overpaid  to  him  since  January  1,  1931. 


November  4,  1933. 


Honorable  Gordon  weir, 
Prosecuting  Attorney, 
Dade  County, 
Greenfield,  Missouri. 


Dear  Sir: 


In  your  letter  of  October  5 addressed  to  General 
KciCit  trick  you  make  the  following  inquiry  and  request  an  opinion 
regarding  the  same: 

"I  have  been  advised  that  at  the  meeting 
of  the  county  clerks,  a few  days  ago, 
they  were  informed  that  in  the  matter 
of  their  salaries,  they  shoaldn *t  go 
back  of  1932,  and  as  our  county  clerk 
understood  this,  it  applied  to  all  county 
officers.  If  this  is  the  case,  would  it 
not  also  apply  to  the  office  of  Prosecut- 
ing Attorney? 

At  the  time  when  this  was  in  question, 
and  as  soon  as  the  opinion  of  Judge  Shite 
was  delivered,  I paid  back  *900.00  of 
the  1931  salary  and  am  the  only  one  to 
pay  back  anything  except  for  the  county 
school  superintendent,  who  made  a settle- 
ment with  the  county  court  on  a 50<  basis. 

In  acuity  and  good  conscience,  if  they 
don’t  recover  from  the  others  should  I 
not  have  my  ^900.00  on  the  year  1931?" 

In  1933  the  Legislature  passed  laws  fixing  the  salaries  of 
circuit  clerks  and  county  clerks.  Under  Sec.  11811,  p.  370, 

Laws  of  Mo.  1933,  the  following  provision  appears  at  the  close  of 
the  section: 

"Provided,  further,  that  until  the  expir- 
ation of  their  present  term  of  office,  the 
person  holding  the  office  of  County  Clerk 
shall  be  paid  in  the  same  manner  and  to 
the  same  extent  as  now  provided  by  law, 
provided  that  this  act  shall  not  apply  to 
counties  in  which  such  clerks  now  or  may 
hereafter  receive  a fixed  salary  in  lieu  of 
all  fees,  commissions  and  emoluments." 
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We  are  enclosing  an  opinion  rendered  by  this  office  on 
January  26,  1933  to  Hon.  Lewie  B.  Hoff,  Prosecuting  Attorney  of 
Cedar  County,  wherein  the  question  of  the  salary  of  county  clerk 
is  determined  by  Sec.  11811,  R.S.  Mo.  1929. 

A portion  of  the  amended  section,  quoted  supra,  permits 
the  salary  to  remain  unchanged  until  the  present  term  of  office  of 
the  county  clerk  expires,  and  Sec.  11811  has  newer  been  declared 
unconstitutional.  The  method  of  arriTing  at  the  population  sinoe 
1930  differs  from  the  method  used  in  the  case  of  a prosecuting 
attorney. 

I. 

Ire scouting  Vttcrney  cannot  recover 

a refundof  salary  overpaid  by  him 
s : nee  January  1 , 1 931 . 

The  salary  of  a prosecuting  attorney  is  governed  by  Sec. 
11314,  R.S.  Mo.  1929.  This  section  was  amended  by  the  Legislature 
in  1933  (Session  Acts,  1933,  p.  178}.  However,  it  contains  the 
following  proviso: 

"Provided,  that  until  the  expiration 
of  the  present  tern  of  office,  the 
persons  holding  the  office  of  prose- 
cuting attorney  shall  receive  the  same 
compensation  now  provided  by  law.***" 

In  view  of  this  provision,  we  must  rely  upon  the  interpretation  of 
the  original  section,  11314,  R.3.  ho.  1929. 

A leading  oase  upon  an  interpretation  of  this  section  is 
the  case  of  State  ex  rel.  O’Connor  v.  Riedel,  et  al,  329  Mo,  616; 
l.c.  629,  Jhdge  Ragland,  in  passing  upon  the  constitutionality  of 
the  law  in  fixing  the  salaries  of  prosecuting  attorneys,  said: 

"’The  closing  sentence  of  the  section 
provides  for  but  two  things  in  express 
terms:  the  multiplying  of  the  whole  number 
of  votes  cast  at  the  last  preceding  presi- 
dential election  by  five  as  a method  of 
ascertaining  population,  and  the  termina- 
tion of  the  use  of  that  method  upon  the 
occurrence  of  a designated  event.  The 
event  has  occurred,  the  method  just  mentioned 
can  no  longer  be  employed.  How  are  the 
populations  of  the  counties  to  be  now  ascer- 
tained? There  is  no  express  language  re- 
quiring a resort  to  the  'next*  or  any  other 
decennial  census  of  the  United  States. 

But  the  implication  is  clear  that  after 
the  occurrence  of  the  event  which  puts  an 
end  to  further  use  of  the  presidential- vote 
method  the  populations  shall  be  ascertained 
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from  the  official  census  of  the  United 
States.  But  which  census?  One  which 
Is  obsolete  for  all  except  historical 
or  statistical  purposes?  Manifestly 
the  one  at  the  time  in  current  use  for 
every  other  practical  purpose— the  last 
one.  That  which  is  implied  in  a 
statute  is  as  much  a part  of  it  as  what 
is  expressed.  {2  Sutherland  on  Stat. 

Const.  (2  Sd. ) sec.  500,  and  cases  cited). 

The  contention  of  the  amici  curiae  cannot 
be  sustained. 

In  accordance  with  the  foregoing  we  hold 
that  said  Section  11314,  in  its  entirety 
is  valid  in  all  the  respects  as  to  which 
its  constitutionality  is  challenged.  Under 
its  plain  terms  the  prosecuting  attorney 
of  Marlon  County  is  entitled  to  a salary 
of  *2,500  and  no  more.”* 

It  appears  that  after  the  above  decision  you  made  the 
refund  of  §900.00,  the  same  being  exees  ; salary  that  you  had  drawn 
from  January  1,  1931  until  the  rendering  of  the  decision  in  Feb- 
ruary, 1932.  You  now  desire  that  this  amount  be  returned  to  you 
for  the  reason  that  the  other  county  officers  have  not  made  any 
refund  of  their  salaries. 

In  the  case  of  O’Connor  v.  Riedel,  supra,  Judge  Ragland, 
on  p.  625  thereof,  does  not  place  the  county  clerks  and  circuit 
clerks  in  the  same  position  as  the  prosecuting  attorneys.  The 
prosecuting  attorneys  receive  their  salaries  according  to  actual 
census  of  the  county,  while  the  county  clerks  receive  their  salaries 
based  on  a population  by  multiplying  the  last  presidential  vote  by 
3j.  The  pertinent  part  of  the  opinion  is  as  follows: 

"’The  primary  purpose  of  the  section 
undoubtedly  la  to  secure  uniformity  in  the 
operation  of  laws  fixing  the  compensation 
of  county  officers:  the  classifying  of  the 
counties  by  population  is  incidental- 

collateral,  It  is  merely 
Mandatory  or  a method  by  which  the  required 
Permissive  uniformity  may  be  realized. 

If  some  other  method  (of 
classification  or  otherwise)  will  produce 
that  result,  the  essential  objection  of  the 
seotion  will  be  Just  as  surely  attained.  The 
form  of  the  language  employed  deeply  Indicates 
that  the  classifying  of  counties  by  population 
was  intended  as  a permissible  but  not  as  an 
exclusive  method  of  securing  the  prescribed 
uniformity:  'and  for  this  purpose  may  [not  shall) 
classify  the  counties  by  population*.  3ut  it 
is  argued  that,  if  the  clause  does  nothing  more 
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than  confer  the  power  to  classify  the 
countiee  by  population,  it  serves  no 
purpose  whatever,  because  the  Legislature 
has  always  possessed,  and  now  possesses, 
that  power  independently  of  the  purported 
grant.  It  should  be  considered,  however, 
that  there  has  been  In  some  of  its  aspects 
a very  great  development  of  constitutional 
law  since  the  adoption  of  our  present  Con- 
stitution in  1875.  Since  that  time  tomes 
have  been  written  on  the  subject  of  clas- 
sification of  persons  and  things  for  the 
purpose  of  legislation,  in  determining 
whether  innumerable  statutes  and  ordinance* 
fell  within  the  condemnation  of  the  14th 
Amendment  of  the  Constitution  of  the  United 
States  or  the  due-process  clauses  and  the 
provisions  relating  to  the  enactment  of  local 
or  special  lav/s  of  our  own  and  other  state 
constitutions,  While  there  have  been  classi- 
fications for  legislative  purposes  since  the 
earliest  times,  the  principles  determining 
their  validity  under  American  constitutions 
are  of  comparatively  recent  development. 

Bad  they  been  as  familiar  in  1875  as  they  how 
are,  it  is  probable  that  the  last  clause  of 
said  Section  12  would  have  been  omitted. 

But  be  that  as  it  may,  if  the  words  used  be 
given  their  usual  and  ordinary  meaning,  the 
clause  permits,  but  does  not  command,  the 
classification  of  counties  by  population  for 
the  purpose  of  bringing  about  uniformity  of 
operation.  That  was  the  construction  put  upon 
it  by  this  Court  an  Bane  in  Greene  County  v. 

Lydy,  263  Mo.  77,  172  S.W.  376,  and  in  State 
ex  rel.  v.  Grins tead,  314  Ho.  55,  282  S.W. 

706.  We  still  think  that  construction  sound. 

Having  established  in  the  above  quotations  from  Judge 
Ragland^  opinion  that  since  January  1,  1931,  same  being  the  la3t 
decennial  census,  the  prosecuting  attorneys  have  received  their 
salaries  according  to  the  actual  decennial  census,  and  you, having 
paid  back  to  the  county  the  overpayment  in  your  salary,  can  you 
now  demand  that  the  same  be  refunded  to  you?  A leading  case 
on  the  question  is  the  case  of  3tate  v.  Bearing,  274  S.W*  477, 
wherein  the  Court  said: 

"A  mistake  of  law  will  not  excuse  a public 
officer  from  paying  out  public  funds  when 
he  is  dealing  with  other  public  officers. 

When  a public  official  wrongfully  receives 
funds,  although  paid  to  him  under  an  honest 
mistake  of  law,  he  must  restore  such  funds, 
and  this  has  been  the  rule  in  Missouri 
especially  since  the  case  of  Lamar  Township 
v.  City  or  Lamar,  261  Mo.  171." 
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The  decision  In  the  Lamar  Case,  261  Vo.,  l.c.  186,  re- 
lating to  thia  question.  Is  as  follows: 

"The  serious  question  and  the  one  as  to 
whleh  appellant  most  earnestly  and 
strenuously  contends,  is  whether  the  rule 
that  money  paid  without  protest  or  duress, 
under  a mistake  of  law,  cannot  be  recov- 
ered, applies  as  between  officers  of 
municipal  corporations  dealing  with  the 
money  and  the  property  of  the  publio. 

That  individuals  may  not  recover  money  so 
paid,  absent  fraud,  protest  or  duress,  is 
too  well  settled  for  argument.  (Needles 
v.  Burk,  81  Mo.  569;  Savings  Institution 
v.  Bnslin,  46  Mo.  200;  Campbell  v.  Clark, 

44  Mo.  App.  249).  Likewise,  in  other 
jurisdictions  this  rule  so  far  as  it  applies 
to  individuals,  sui  juris,  dealing  with 
their  own  property,  is  well  nigh  without 
exception.  (30  Cyc.  1313,  and  cases  cited). 

The  reason  for  the  rule  as  between  individuals 
(which  while  sometimes  provocative  of  great 
miscarriages  of  justice,  and  while  largely 
predicated  upon  expediency)  is  yet  bottomed 
upon  some  considerations  which  are  logical 
and  well  settled.  Among  these  (but  when  wrong 
is  being  done,  clearly  not  chief  among  these) 
is  the  maxim  ignorant la  legis  neminen  excusat . 
Likewise  the  rule  touches  nearly  upon  the 
doctrines  of  accord  and  satisfaction,  and  of 
estoppel;  as  also  upon  the  rule  forbidding 
the  unsettling  of  things  settled  and  thereby 
disturbing  repose  by  clamorous  litigation. 

Other  maxims,  e.g.  volenti  non  fit  injuria, 
have  likewise  been  invoked;  but  confessedly 
even  among  individuals,  unless  the  peculiar 
facts  of  the  case  also  warrants  the  application 
of  the  rule  ox  aequo  et  bona,  there  is  little 
logic  and  less  of  honesty  in  putting  it  upon 
such  an  excuse.  The  best  that  may  be  said 
of  the  rule  oven  as  applied  to  individuals, 
is  that  it  is  a handy  rule  to  apply  in  those 
rare  cases  where  the  application  of  it  prevents 
gross  injustice.  (See,  arguendo,  Schell  City 
v.  Rumsey  Ufg.  Co.,  39  Mo.  App.  264) 

Certainly  in  a case  like  this  of  dealings  between 
public  officers  with  the  public's  money,  no 
excuse  for  invoking  this  rule  can  be  found  in 
logic,  nor  in  our  opinion  can  such  excuse  be 
found  In  the  decided  cases.  The  rule  in  such 
case  is  thus  stated  in  30  Cyc.  1315:  * Although 
there  are  eases  holding  the  contrary,  the  better 
rule  seems  to  be  that  payments  by  a public 
officer  by  mistake  of  law,  especially  when 
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made  to  another  officer,  may  be 
recovered  bade.*" 


CONCLUSION 

Under  the  law,  the  county  could  have  maintained  an  action 
against  you  for  the  recovery  of  the  amount  you  were  overpaid. 
Therefore,  in  view  of  the  foregoing  decisions  and  the  distinction, 
as  to  salaries  of  the  respective  officers,  it  is  the  opinion  of 
this  department  that  you  cannot  recover  the  excess  salary  which 
was  paid  you  and  which  you  returned  to  the  county;  and  the  fact 
that  other  county  officers  failed  to  return  any  excess  salaries 
which  might  have  been  paid  them,  would  have  no  bearing  or  probative 
force  involving  the  return  of  such  payment  to  you  as  Prosecuting 
Attorney. 


Respect fully  submitted. 


OLLIVER  W.  NOLEN, 

Assistant  Attorney  General 


APPROVED : 


ROY  KCKlTTlfr  cfc,” 

Attorney  General 
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CLERKS  OP  COURTS  OP  RECORD : (1)  Power  of  Circuit  Cleric  to 
n appoint  deputy; 

(2)  Sec.  11812,  Laws  of  1933,  p.  371 
governs  appointment  of  deputy 
since  July  24,  1933. 
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Honorable  Stanley  Wells, 
County  Cleric  - Johnson  Co., 
tt'arrensburg,  Missouri. 


Dear  Sir: 


This  department  acknowledges  receipt  of  your  letter  of 
October  5,  1933  in  which  was  contained  a request  for  an  opinion 
as  follows: 


"I  am  under  this  cover  mailing  you  a 
certified  copy  of  a Circuit  Court  Record, 
and  asking  you  to  give  me  your  opinion 
in  this  matter  as  to  the  validity  of  this 
order. 

This  order  commences  with  the  expiration 
of  a prior  order  made  for  a six  months 
period,  and  if  you  will  note  it  was  made 
prior  to  the  Laws  passed  by  the  fifty- 
seventh  General  Assembly,  which  go  into 
effect  July  24th,  1933." 

The  appointment  and  order  was  evidently  made  under  Sec. 

11812,  R.S.  lio.  1929,  which  is  as  follows: 

"Every  clerk  of  a circuit  court  shall  be 
entitled  to  such  number  of  deputies  and 
assistants,  to  be  appointed  by  such  offi- 
cial, with  the  approval  of  the  circuit 
court,  as  such  court  shall  deem  necessary 
for  the  prompt  and  proper  discharge  of  the 
duties  of  his  office.  The  circuit  court,  in 
its  order  permitting  the  clerk  to  appoint 
a deputy  or  assistant,  shall  fix  the  compen- 
sation of  such  deputy  or  assistant,  and  shall 
designate  the  period  of  time  such  deputy  or 
assistant  nay  be  employed.  Every  such  order 
shall  be  entered  of  record,  and  a certified 
copy  thereof  shall  be  filed  in  the  office 
of  the  county  clerk.  The  clerk  of  the  cir- 
cuit court  may,  at  any  time,  discharge  any 
deputy  or  assistant,  and  may  regulate  the  time 
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of  Ms  or  her  employment,  and  the  circuit 
court  may,  at  any  time,  modify  or  rescind 
its  order  permitting  any  appointment  to 
be  made,  and  may  reduce  the  compensation 
theretofore  fixed  by  it." 

The  Legislature  in  1933  repealed  the  above  section  and  passed 
a new  section  in  lieu  thereof,  same  being  3eo.  11012,  Laws  of  Mis- 
souri, 1933,  p.  371,  which  is  as  follows: 

"Every  clerk  of  a circuit  court  shall  be 
entitled  to  such  number  of  deputies  and 
assistants,  to  be  appointed  by  such  offi- 
cial, with  the  approval  of  the  county 
court,  as  such  court  shall  deem  necessary 
for  the  prompt  and  proper  discharge  of  the 
duties  of  hie  office.  The  County  Court, 
in  its  order  permitting  the  clerk  to  appoint 
a deputy  or  assistant,  shall  fix  the  com- 
pensation of  such  deputy  or  assistant,  which, 
in  counties  having  12,500  persons  and  less, 
shall  not  exceed  the  amount  allowed  deputy 
or  assistant  to  the  county  clerk  for  the 
actual  time  employed  and  shall  designate 
the  period  of  time  such  deputy  or  assistants 
may  be  employed.  Every  such  order  shall  be 
entered  of  record,  and  a certified  copy 
thereof  shall  be  filed  in  the  office  of  the 
county  clerk.  The  clerk  of  the  circuit  court 
may  at  any  time,  discharge  any  deputy  or 
assistant,  and  may  regulate  the  time  of  his 
or  her  employment,  and  the  county  court  may, 
at  any  time,  modify  or  rescind  its  order 
permitting  any  appointment  to  be  made,  and- 
may  reduce  the  compensation  theretofore  fixed 
by  it," 

But  there  remains  another  section  which  deals  with  the  ap- 
pointment of  Circuit  Clerks.  This  section  is  found  under  "Clerks 
of  Courts  of  Record",  being  Sec.  11680,  H.s.  Mo,  1929,  and  provides 
as  follows: 


"Every  clerk  may  appoint  one  or  more  deputies, 
to  be  approved  by  the  judge  or  judges,  or  a 
majority  of  them  in  vacation,  or  by  the  court, 
who  shall  be  at  least  seventeen  years  of  age 
and  have  all  other  qualifications  of  their 
principals  and  take  the  like  oath,  and  may 
in  the  name  of  their  principals  perform  the 
duties  of  clerk;  but  all  clerks  and  their 
sureties  shall  he  responsible  for  the  conduct 
of  their  deputies." 
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I. 

Does  See.  11612 . Laws  of  Mo.  1935  take 
precedence  over  Sec.  ITS'bOT  ^.S.  Mo.  1929? 

When  the  court  approved  the  appointment,  and  the  attached  order 
was  made,  the  same  was,  in  our  opinion,  legal.  The  statute  was  in 
full  force  and  effect  until  superseded  by  the  new  statute  on  the 
24th  day  of  July,  1933,  In  an  early  case  of  Kean  v.  Cushing,  15  Mo. 
App.  96,  it  was  said  by  the  Court: 

"Until  the  date  on  which  an  Act  takes 
effect,  the  Act  has  no  force  or  validity 
for  any  purpose,  not  even  of  imparting 
notice  of  its  existence." 

But  the  question  arises  as  to  which  statute  is  now  in  effect, 
Sec.  11660  or  the  new  section  11612,  both  quoted  supra,  and  which 
one  should  be  followed  in  the  appointment  of  a deputy  circuit 
clerk.  As  stated  before,  Sec.  11680,  supra,  covers  all  classes  of 
clerks  - the  new  section,  11812,  supra,  applies  only  to  eircuit 
clerks.  Can  It  then  be  said  that  the  new  section  is  in  conflict 
with  the  old  section? 

In  the  case  of  3tate  ex  inf.  Barrett,  Att'y.  Gen,,  v.  Imhoff, 
238  S.W.  122,  l.c.  125,  the  Court,  in  passing  on  a special  statute 
in  its  relation  to  a general  statute,  said: 

"That  the  two  statutes  are  in  conflict 
it  is  evident.  We  have  said,  not  once, 
but  a number  of  times,  that  where  there 
are  two  acts,  and  the  provisions  of  one 
have  special  application  to  a particular 
subject  and  the  other  is  general  in  its 
terms,  and  if  standing  alone  would  include 
the  same  matter  and  thus  conflict  with 
the  special  act,  then  the  latter  must  be 
construed  as  excepted  out  of  the  provisions 
of  the  general  act,  and  hence  not  affect- 
ed by  the  enactment  of  the  latter.  This, 
of  course,  on  the  assumption  that  the 
general  act  is  in  other  respects  valid, 
and  would,  but  for  the  exception,  suffice 
to  prescribe  thereafter  the  county  court's 
course  of  procedure." 

And  again,  this  rule  is  followed  in  the  case  of  Hurlburt  v. 
Bush,  284  Mo.  397,  l.c.  405,  wherein  the  Court  said: 

'"Where  there  are  two  acts  and  the  provisions 
of  one  apply  specially  to  o particular 
subject,  which  clearly  Includes  the  matter 
in  question,  and  the  other  general  in  its 
terms,  and  such  that  if  standing  alone  it 
would  include  the  same  matter,  and  thus 
conflict  with  each  other,  then  the  former  act 
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must  be  taken  as  constituting  an  exception 
to  the  latter  or  general  act,  and  not  a 
repeal  of  the  former,  and  especially  is 
this  true  when  such  general  and  special 
acts  are  contemporaneous,*****  The  pro- 
visions of  the  general  statute  are  not 
in  conflict  with  those  of  the  special  one. 

As  persuasive  evidence  that  the  enactment 
of  the  latter  was  not  Intended  to  amend 
or  repeal  the  former,  there  is  an  absence 
from  the  general  statute  of  the  usual 
provision  that  *all  acts  and  parts  of 
acts  in  conflict  herewith  are  hereby 
repealed.  *** 

Therefore,  under  these  decisions  the  new  statute  which  deals 
with  only  the  procedure  in  the  appointment  of  the  deputy  circuit 
clerk  does  not  in  any  wise  repeal  the  old  section,  i.e.,  11680, 
supra,  but  is  one  out  of  a general  class,  and  it  is  the  opinion 
of  this  department  that  the  new  section,  11812,  Laws  of  Mo.  1933, 
p.  371,  should  be  the  guide  in  the  future  as  to  the  appointment 
of  deputy  circuit  clerks. 


II. 

Is  the  County  Court  bound  by  the 
order  made  on  July '23,  1933? 

Having,  held  in  the  prior  question  that  the  new  section  con- 
trols the  appointment  of  deputy  circuit  clerks,  we  are  confronted 
with  the  question  as  to  whether  or  not  the  order  made  on  July  23, 
1933  and  attached  hereto,  wherein  an  appointment  of  deputy  circuit 
clerk  was  made  for  a period  of  seven  months  from  said  date,  would 
be  effective  for  that  length  of  time  irrespective  of  the  new 
statute.  Under  the  new  statute  the  circuit  clerk  has  the  power  to 
appoint  the  deputy,  and  may  at  any  time  discharge  him  and  may  reg- 
ulate the  time  of  his  employment,  but  the  County  Court  may,  at  any 
time,  modify  or  rescind  its  order  permitting  any  appointment  to 
be  made,  and  may  reduce  the  compensation.  So,  in  the  last  analysis, 
the  controlling  power  is  within  the  County  Court. 

Referring  to  the  length  of  time  a deputy  clerk  may  be  appointed, 
the  Supreme  Court  has  decided  the  matter  in  the  case  of  Horfctman 
v.  Adamson,  101  Mo.  App,  119,  l.e,  124,  as  follows: 

"The  question  thus  presented  is  whether 
a contract  is  valid,  and  for  breach  of 
which  the  law  will  afTord  redress  in 
damages,  entered  into  between  a clerk  of 
a county  court  and  a deputy  appointed  by 
him  by  the  terms  of  which  the  latter  was 
to  continue  as  deputy  at  a stipulated  salary 
for  the  whole  period  that  the  county  clerk 
should  remain  in  office  under  his  commission, 
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especially  when  the  breach  of  such  contract 
by  the  removal  of  the  deputy  prior  to  the 
expiration  of  the  full  term  was  without 
cause  and  impelled  by  willful  and  malicious 
motives.  Any  such  contract  was  in  the  judg- 
ment of  the  writer,  illegal,  void  and  incapa- 
ble of  enforcement  as  opposed  to  public 
policy  for  several  reasons.  The  appointment 
of  plaintiff  as  such  deputy  by  defendant  as 
county  clerk  of  Lawrence  County  was  made 
under  the  provisions  of  the  law,  by  which 
every  clerk  is  authorized  to  appoint  one  or 
more  deputies  who  are  required  to  be  at  least 
seventeen  years  of  age,  and  possess  all  other 
qualifications  of  their  principals;  the  ap- 
pointments are  reouired  to  be  approved  by 
the  court  of  which  the  clerk  is  an  official, 
and  the  deputies  when  so  appointed  and  quali- 
fied by  taking  the  same  oath  as  the  clerk, 
are  authorized  in  his  name  to  perform  his 
duties,  and  the  clerk  is  made  accountable  on 
his  official  bond  for  the  action  of  his 
deputies.  R.S.  1899,  sec.  527.  The  statute 
and  the  appointment  of  plaintiff  in  conformity 
to  it,  alike  fail  to  define  the  period  for 
which  the  deputyshlp  shall  continue.  The 
rule  is  well  established  that  an  appointment 
to  office  for  a definite  term  confers  upon 
the  incumbent  the  right  to  serve  out  the  full 
official  period,  unless  forfeited  by  miscon- 
duct, for  the  permanence  of  the  official  tenure 
negatives  the  authority  of  the  appointing  power 
of  removal  at  will.  Dut  where  the  law  con- 
ferring the  authority,  under  which  the  appoint- 
ment is  mode,  is  silent  as  to  any  limitation 
of  the  right  of  removal,  and  the  official  term 
is  unlimited,  the  absolute  power  of  removal  is 
an  incident  to  the  power  of  appointment  to  be 
invoked  and  applied  at  pleasure,  without  notice, 
and  without  legal  liability  for  the  results. 

These  principals  have  been  frequently  recognized 
in  numerous  decisions,  alike  by  the  Federal 
courts  as  well  as  by  the  courts  of  many  States, 
including  our  own." 

Likewise,  in  the  case  of  State  ex  inf.  Barrett,  Attorney  Gen- 
eral, v.  Hedrick,  294  Mo.  21,  l.c.  64,  the  Court  said: 

M,lf  the  simple  power  to  appoint  is  conferred 

and  no  term  is  fixed  by  law  and  nothing  else 

appears,  then  the  appointee  miay  be  removed 

at  pleasure,  by  the  appointing  authority, 

without  notice,  the  preferment  of  charges  or 

the  assignment  of  reasons.  (Throop  on  Public 

Officers,  sec.  354;  Uechem's  Public  officers,  sec.  445) 
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The  reason  of  the  rule  is  found  in  the 
unreason  of  its  alternative,  which,  as 
Mr.  Mechem  says,  would  be  that  the  tenure 
of  such  appointee  then  would  be  * subject 
to  no  will  but  his  own';  i.e.,  he  would, 
in  such  case,  hold  at  his  own  pleasure, 
a predicament  in  which  courts  have  re- 
fused to  place  the  public.  This  is  the 
law  in  this  State.  In  Statd  ex  rel. 

Campbell  v.  Police  Commissioners,  14  Mo. 

App.  I.e.  303,  it  was  said:  'It  is  not 
disputed  that  the  power  of  removal  at 
pleasure  is  Incidental  to  the  power  of 
appointing,  in  the  absence  of  any  incon- 
sistent limitation  in  the  law  which  creates 
the  authority  to  appoint.*  This  decision 
was  fully  approved  by  this  court  on  appeal.'" 

Under  the  above  decisions,  it  is  the  opinion  of  this  depart- 
ment that  the  County  Court  of  your  county  has  the  power,  and  has  had 
the  power,  3lnce  the  34th  day  of  July,  1933  to  approve  or  disapprove 
the  appointment  of  a deputy  circuit  clerk,  and  to  fix  the  compensa- 
tion and  period  of  employment  thereof,  irrespoctlve  of  any  prior 
orders  referring  to  the  same  subject. 


Respectfully  submitted, 


OLLITIR  W.  NOLEN, 
Assistant  Attorney  General. 


APPROVED: 


lonicifflOTcir' 

Attorney  General. 
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PROSKCTTT I1IO  A.  ruRNFYS  ) 

BONDS  OR  FFCOOFIZAWCFS  ) 
PUPFFITT1RE  ) 


Special  prosecuting  attorneys  may  be 
ap  ointed  by  court* 


November  21,  1933 


Hon.  arren  L*  hits. 
Judge  iv Irion  Two, 
Circuit  Court, 
Springfield,  'ieeorri. 


roar  Judge  Shite : 

Th  s la  to  acknowledge  your  letter  of  November  14th,  1933, 
requesting  an  opinion  an  the  follow ‘ng  facts* 

"Fd  Alexander  was  convicted  of  murder  in  thie 
court  in  1932,  sentenced  to  ten  years  in  the 
penitentiary  , appealed,  an>'  gave  bend*  ,*fter 
the  laoee  of  one  year  hie  aopeal  was  dismiss* 
ed  in  the  Supreme  Court  on  yoor  motion,  for 
his  failure  to  perfect  and  prosecute  his 
aopeai  with  dll licence, 

Alexander  has  never  been  apprehended,  but  is 
a fugitive  from  Justice,  and  so  far  as  I 
know,  nothing  has  be^n  done  toward  collecting 
the  bond.  The  present  prosecuting  attorney 
of  this  County,  Nat  Benton,  was  an  attorney 
for  the  defendant,  and  has  asked  to  be  relieved 
of  any  duty  he  my  have  in  reference  to  the 
forfeiture  proceedings* 

I would  like  to  ask  your  opinion  on  these 
questions' 

whose  duty  is  it  to  prosecute  the  forfeiture? 

The  prosecuting  attorney 1 s or  the  attorney 
general *8? 

hat  stene  should  first  be  taken  and  in  what 
court? 
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If  the  duty  devolves  upon  the  prop  cutlng 
attorney , can  I appoint  a special  prosecutor 
und-r  the  circumstances  above  detailed,  and 
If  so,  can  he  receive  any  compensation  and 
how?” 


T. 


IT  lift  K - mi  TAITEH. 

Sect 3 on  3747,  H.  £.  To.  192*,  provides; 

*C OWPIT  Oil  JP  R COOWI:  AWE.— The  recognisance 
siiall.  In  ease  of  felonies  not  excepted  In 
the  1 st  preceding  section,  be  conditioned 
that  the  defendant  shall  appear  In  the  supreme 
court  at  the  next  term  thereof,  to  receive 
Judgment  on  the  appeal  or  writ  of  error,  and 
In  the  court  In  which  the  trial  or  ind io  intent 
aKiill  have  'Seer?  Kid , 1 T tKe  supreme  court 

shalTT  so  order,  and  at  such  tiie  and  place  as 
such  court  shall  direct,  and  that  he  will 
render  himself  In  execution,  and  obey  every 
order  and  Judgment  which  shall  be  made  In  the 
premises.” 

Section  3T49,  R.  S.  1929,  provides; 

”’HK3  RU PR ^ COUKT  SHAsL  ORDER  SFS'j’RNCK 
EX ROUTED. --In  all  cases  where  the  anneal  or 
writ  of  error  shall  be  prosecuted  by  the  party 
Indicted  In  the  supreme  court,  and  where  the  pun- 
ishment assessed  shall  be  Imprisonment  in  the 
penitentiary,  and  where  the  j’tfgtient  wherein  the 
anneal  or  writ  of  error  la  prosecuted  shall  be 
affirmed,  such  cou^t  shall  direct  the  sentence 
pronounced  to  be  executed,  and  for  this  purpose 
the  supreme  court  ehal 1 order  the  marshal  of  such 
court  t a arrest  the  convict,  and  deliver  him  to 
the  proper  officer  of  the  penitentiary." 

Section  3769,  H » S.  1329,  provides; 

"KORFBITUftir,  WHKRh  CERTIFIED. --If  the  forfeiture 

of  the  recognisance  is  taken  In  the  supreme 
court,  the  save  shal’  be  certified  back  to  the 
court  in  which  the  Judgment  was  rendered)  and 
the  supreme  court,  in  sueh  ease,  and  In  case  the 
defendant  breaks  Jail,  shall  proceed  to  determine 
the  cause,  and  Issue  a can las  if  necessary.” 


fee  also  Section  3763,  R.  S.  1929, 
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We  aesune  that  the  recognisance  complies  with  the  require- 
ments of  the  statute.  As  stated  In  your  letter  the  party  convicted 
never  perfected  his  ap*eal,  same  being  distils  red  b the  Supreme 
Court  on  motion  of  the  Attorney- General.  Thus,  the  Supreme  Court 
did  not  af  ims  or  reverse  the  Judgment  of  the  f lreuit  Court. 
Consequently , it  was  not  its  (Supreme  Court* a)  duty  to  direct 
the  sentence  pronounced  to  be  executed.  The  forfeiture  then  in 
t*'le  case  should  be  taken  In  the  Cireult  Court  of  ireene County. 


faction  3604  h.  S.  19£9,  nrovldesi 

“BKCOONrZABCI,  WflKII  Aftt>  HOT  PORFPITED.-- If , 

without  sufficient  cause  or  excuse,  the 
defendant  falls  to  appear  for  trial  or 
judgment,  or  upon  any  other  occasion  when 
his  presence  in  court  oay  be  lawfully  re- 
quired, according  to  the  condition  of  nls 
ret ognlience,  the  court  -mat  direct  the  fact 
to  be  entered  upon  &Te*ml  nuTee , -w  t::'  -e~ 
upon  the  recognisance*’ la  forfeited,  and 
t'  c sane  shall  be  proceed ed  upon  "Sy  scire 
feelss  to  f lnal~7udgeenV  and  execution  there- 

arrested  on  the  original  charge,  unless  re- 
mitted by  the  court  for  cause  shown.” 

See  Section  3585  R.  P.  19E9. 


”The  writ  of  scire  facias  is  not  an  original 
writ  by  which  litigation  can  be  Initiated} 
it  only  marks  a stage  In  litigation  already 
commenced.  It  is  founded  on  the  record  of 
the  court  that  Issues  it,  ad  must  rely  on 
the  record  of  that  court  for  its  support. 

State  v.  Kel 1 y , £ . W.  <2d)  760,  1.  c.  752, 

Thus,  the  matter  Is  in  the  nature  of  a civil  aetion  and 
not  criminal. 


Section  11516  R.  E*  1909,  provides  in  part  the  follow- 
ing! 

" * he  prosecuting  attorneys  shall  commence  and 
proseoute  all  civil  and  criminal  actions  in 
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their  respective  counties  In  whioh  the 
count y or  state  may  he  concerned,  defend 
all  suits  against  the  state  or  oounty,  and 
prosecute  forfeited  rrcognlsanr.es  and 
actions  for  the  recovery  of  debts,  fines, 
penalties  and  forfeitures  accruing  to  the 
state  or  county# * 


It  Is  our  opinion  that  the  foi&lture  should  be  taken  in 
the  circuit  court  of  )reene  County,  f1  ssourl : and  that  a so  Ire 
facias  Issue;  and  It  Is  the  duty  of  the  prosecuting  at'omey 
to  prosecute  such  unless  he  be  Ineligible# 


II. 

! JT'LIG  LBILITY  OP  PROEECUTHIO  AT  OffKUT# 

Section  11581  ft.  fl#  1989,  reads  as  follows: 

* i WTFwESTtD  IW  CA6F,  COW  T TO  AFFt>XH.~Xf 

the  rroBecut  lryj;  attorney  and  assistant 
pro  geeu  Elng  attorn  e_  be  In  ter  e s ted  or"  shal  1 
have  bf’er:  employed  ay  counsel  in  any  case 
where  such  employment  is  InconsTat^nt  with 
th^dutlTs  of  h T s o?  f ice,  'or " shaft  5e  T^T 
fated  to  the  defendant  In  any  criminal 
prosecution,  either 'by  blood  or  by  marriage, 
the  court  having  cri  ijnal  Jurisdiction  nay 
appoint  some  other  attorney  to  prosecute 
or  defend  the  cause, " 

The  disqualification  of  the  prosecuting  attorney  goes  to 
hi*  personally  and  does  not  attach  to  any  of  his  assistants#  Hote 
wording  of  the  above  statute,  "If  the  prosecuting  attorney  and  the 
assistant  prosecuting  attorney  etc."  fhder  this  section  tKe 
court  has  power  to  appoint  a special  prosecuting  attorney. 
quote  fro«  ttate  v.  Jones,  3C6  do#  457,  1.  c.  446 t 

"On  acco-nt  of  his  personal  interest  In 
the  mat*er  he  was  disqualified  to  act  as 
prosecuting  attorney  or  to  orefer  a charge 
based  on  the  alleged  criminal  conduct  of 
the  defendant.  (Sec*  1178F)  ihe  trial 
court  hnd  Inherent  -ower , Independent  of 
the  statute,  to  appoint  a special  prosecut- 
ing attorney  for  the  State  when  the  prosecu- 
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ting  attorney*  for  an.,  reason,  vac  dis- 
qualified." 

For  limitations  on  inherent  power  of  eourt,  see  state 
ex  rel . ,Tc,nes  v.  t'lerdeean,  Judge,  874  S.  f.  407. 


It  is  our  opinion  that  the  court  has  the  cower  to  appoint 
a special  prosecuting  attorney  If  *r.  Pen  tor  or  his  assistants 
are  ineligible  to  act  in  this  matter. 


Ill* 

COMP’ HSATIOM  OF  SPECIAL  PROSECOTITO  ATTORNEY. 


rectlon  11324  H.  S*  1929,  provides: 

"PU^'Kfi  u • A iW&E*— The  person  thus  appoint- 

ed shall  posresr  the  sane  power  and  receive 
the  sane  fees  as  the  proper  officer  would 
If  he  were  present." 

I‘h«  above  statute  originated  at  a tine  when  the  prosecuting 
attorney  received  as  compensation  certain  "fees"  for  his  services. 
Since  that  time  legislation  he  placed  the  prosecuting  attorney 
upon  a salary  basis.  How,  It  is  the  duty  of  the  prosecuting 
attorney  to  charge  upon  behalf  of  the  county  every  fee  that  accrues 
in  his  Office  and  to  receive  the  same,  and  at  the  er.d  of  each 
month  pay  over  to  the  county  treasurer  all  moneys  collected  by  him 
as  fees.  Section  11315  R.  S.  1 ‘89. 

Section  11793  R.  S*  1989,  provides  in  pa~t* 

WT>ro8ecuting  attorneys  shall  be  allowed  fees 
as  follows,  unless  in  caser  where  It  is 
otherwise  directed  by  law;  for  collections 
or  recognizances  given  to  the  state  in 
criminal  cases  and  which  are  or  may  become 
forfeited,  ten  per  cent,  on  all  sums  collect- 
ed, if  not  more  than  five  hundred  dollars, 
and  five  per  cent,  on  all  sums  over  five 
hundred  dollars,  to  be  paid  out  of  the  amount 
collected.’' 
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faction  11317  Ft  * S.  19£v,  provides* 

"PENALTY* --Any  prosecuting  attorney  of  any 
county  who  shall  fall  or  neglect  to  comply 
with  any  prowls Ion  of  section  11316  shall 
forfeit  his  salary  for  that  quarter  of  the 
year  anc  shall  be  deemed  guilty  of  a mis- 
demeanor, and  shall,  upon  conviction,  be 
fined  In  the  sum  of  not  les^  than  fifty 
dollars  (#60.00),  nor  more  than  five  hundred 
dollars  ( . 600 .00 ) , for  each  offense,  and  If 
he  shall  continue  In  default  for  three 
months,  his  office  shall  be  deeaed  vacant 
and  shall  be  filled  as  provided  by  law  for 
filling  vacancies  therein." 


Thu?  the  prosecuting  attorneys  must  charge  "upon  behalf 
of  the  county  every  fee  that  accrues  In  h's  office  and  to  receive 
the  same",  but  are  not  allowed  to  retain  then. 


In  State  ex  rel.  < . Patterson  et  al,  162  Xo.  App . 264, 
1.  c.  267,  £60,  the  court  Be  id  t 

"The  thing  that  embaras: es  relator  in  main- 
taining his  demand  le  that  ha  performed  his 
services  In  a county  where  the  prosecuting 
attorney  receives  no  other  compensation  than 
a fixed  salary  of  five  thousand  dolia  rs  per 
annum  end  Is  compelled  by  law  to  account  for 
and  pay  to  the  county  treasurer  all  the  fees 
collected  by  his  office. 

The  statutes  grade  the  comne neat ion  of  pro- 
secuting attorneys  according  to  the  population 
of  the  respective  counties.  In  nearly  all 
counties,  a salary  ranging  from  three  hundred 
to  on-1  thousand  dolls  re  per  annum  is  paid,  and 
In  addition  thereto,  the  attorney  Is  allowed 
to  * receive  for  his  services  In  the  circuit 
court  such  fees  as  are  a1 lowe  by  law.'  * a * 

Had  pelator  rendered  his  services  In  one  of 
sue  i counties  he  would  have  been  entitled  to 
receive  all  the  fees  his  services  brought  to 
the  office  but  there  Is  no  warrant  In  the 
provlelona  of  section  1014,  for  saying  that 
he  would  have  been  entitled  In  such  ease 
to  receive  any  part  of  the  prosecuting  at  tor- 
yes's  flved  salary." 


lion 
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Ahe  facta  In  the  above  case  were  that  a grand  Jury  was 
a noned  t>  investigate  vlolatlona  of  particular  laws  In  Jaekaon 
County  and  the  prosecuting  attorney  refused  to  recognise  It, 
whereupon  the  Ire:  It  Court  ap  o In  ted  a spec  lei  prosecuting 
attorney.  The  Prosecuting  attorney  of  Jackson  County  wae  paid 
a salary  and  all  fees  collected  by  hie  were  turned  over  to  the 
eo\mt  treasurer.  The  special  prosecuting  attorney,  being  denied 
compensation  upon  completion  of  his  duties.  Instituted  an  action 
to  compel  payment  under  the  provisions  of  Section  1014  R,  5,  Mo, 
1909,  which  provided! 

"The  person  thus  appointed  ehall  possess 
the  sere  rower  and  receive  the  same  fees 
as  a proper  officer  would  If  he  were 
present," 

The  case  was  defended  on  the  theory  that  the  rroaeoutlng  .ttorney 
of  Jackson  County  did  not  receive  any  faes  an  s nee  there  ms  no 
provision  In  the  statute  for  the  spelal  prosecuting  attorney,  he 
was  not  entitled  to  any  compensation.  The  court  sustained  this 
defense. 


We,  therefore,  hold  that  the  orosecutlng  attorney  receives 
no  fees  ae  compensation  for  hie  services,  and  It  Is  clear  that  a 
special  orosecutlng  attorney  can  receive  none,  since  It  le  a 
positive  mandate  of  the  statute  that  all  fees  must  be  paid  Into 
the  public  treasury  and  In  the  absence  of  express  statutory 
warrant,  they  cannot  be  diverted  to  any  other  use  or  purpose.  In 
this  connection,  however.  It  may  be  urged  that  the  term  "fees" 
Includes  the  term  "salary",  “e  quote  from  State  v.  Riedel,  46 
3,  W,  (fid)  131,  1.  c.  1331 

"The  word  *fees,  1 If  used  in  its  narrow 
distinctive  sense,  signifies  the  compen- 
sation for  particular  acts  or  services 
rendered  by  county  officers  in  the  line  of 
their  duties,  to  be  paid  by  the  Individuals 
obtaining  the  benefit  of  the  acts,  or 
receiving  the  services,  or  at  whose  Instance 
they  were  performed.  But  a glance  at  the 
statutes  In  force  at  the  time  (^agner1* 

Statutes  187S),  will  show  that  in  the  main 
only  state  officers  then  received  salaries 
within  the  strict  meaning  of  that  ter*. 

^’Tactically  all  county  officers  (with  who* 
alone  the  constitutional  provision  was 
dealing)  were  compensated  by  fees,  but, 
when  a limit  was  placed  on  the  amount  of 
fees  an  officer  night  retain,  that  maxim)* 
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was  regarded  as  hie  salary,  and  therefore. 
In  a generic  sense,  the  word  *fees*  Implied 
eo '■pen ration  or  salar^  since  It  was  the 
so'irce  of  three." 


In  this  connection  It  must  be  borne  In  wind  that  consti- 
tutional terms  are  to  be  liberally  c ns trued,  gathering  the  Intent 
of  the  framers  thereof  from  the  four  corners  of  the  Instrument, 
while  statutory  terms  with  reference  to  compensation  are  to  be 
strictly  construed  as  was  found  in  the  Patterson  case,  supra,  1.  c. 

£6«t 


"The  rule  is  well  settled  that  a public 
officer  cannot  demand  any  coupon- at  ion  for 
his  services  not  specifically  allowed  by 
statute,  and  that  statutes  providing  such 
compensation  -rust  be  strictly  construed." 


Observe  the  language  of  the  court  In  King  v.  Rlverland  Uevea 
rlstrlc t (Vo.  Air-.),  P79  S.  w.  196,  1.  «,  196 1 

"*t  Is  no  longer  open  to  question  but  that 
compensation  to  a public  officer  Is  a 
matter  of  statute  and  not  of  contract,  and 
that  compensation  exists.  If  It  exists  at 
all,  solely  as  the  creation  of  the  law 
and  then  Is  ineldenta1  to  the  office  (Cases 
cited.)  urthermore,  our  Supreme  Court  has 
cited  with  approval  the  statement  of  the 
general  rule  tc  be  found  in  tate  ex  rel. 
fedekln%  v.  dcCracken,  60  ;*o.  4 op.  loc.  clt. 

656,  to  the  effect  that  the  rendition  of 
services  by  a public  officer  Is  to  be  deemed 
gratuitous  ’ml ess  a compensation  therefor  is 
provided  by  statute,  and  that  If  by  sta  ute 
compensation  is  provided  for  in  a particular 
mode  or  manner,  then  the  officer  Is  confined 
to  that  manner  and  Is  entitled  to  no  other 
or  further  compensation,  or  to  any  different 
made  of  securing  the  same." 

Therefore,  the  court  has  the  right  to  appoint  a special 
prosecuting  at  omey  and  when  suoh  Is  appointed  he  becomes  an 
officer  of  the  court,  and  no  provision  In  the  statute  existing  for 
compensation  he  would  be  deemed  to  have  performed  same  gratui- 
tously. It  Is  analogous  to  the  same  case  when  the  court  apnolnts 
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an  attorney  to  repr-  pent  a defendant.  The  attorney  t us  ap^o  nt- 
ed  receives  no  compensation. 


IV. 

ATTOFilIKY-OKNKRAL. 


The  procedtire  for  obtaining  the  assistance  of  this  offloe 
is  found  In  faction  11273.  I . 6.  1989 t 

* hen  dir  ct-'d  by  the  governor , the  attorney 
general t or  one  of  his  assistants,  shall 
aid  any  prosecuting  or  circuit  attorney  In 
the  discharge  of  their  respective  duties  In 
the  trial  courts  and  In  examinations  before 
grand  Juries,  and  when  so  directed  by  the 
trial  court,  he  may  sign  indictments  In  lieu 
of  the  prosecuting  attorney." 


V. 

In  conclusion  «e  Inquire  why  the  matter  may  not  be  handled 
by  a assistant  proseouting  attorney,  or  as  the  money  goes  Into 
the  county  school  fund  (article  11,  tec.  8,  Constitution  of  ’llssourl) 
why  the  county  court  could  not  employ  counsel,  who  then  could  be 
appointed  special  prosecuting  attorney, In  order  to  protect  that 
fund?  however,  we  are  not  called  upon  for  an  opinion  as  to  there 
questions  and  we  express  none. 


K&apectfull  y submitted. 


James  L.  Horn  os tel 
Assistant  Attorney -General  • 


Approved; 

tck 

At  tor  nay —Jen  ^ ral . 
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registered  operators. 


J 


(/ 


Miss  Agnes  Mae  Wilson 
Prosecuting  Attorney 
Trenton,  Missouri 


Maroh  9,  1933 
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Dear  Mies  Wilson: 


We  acknowledge  reoeipt  of  yonr  .tetter  dated 
March  4,  1933,  in  which  you  state  in  part  and  inquire  as  follows: 

"I  am  writing  you  for  sone  assistance  in 
another  matter.  I should  like  to  have  your 
opinion  as  to  what  is  meant  by  the  word 
Regularly',  as  employed  in  the  definition 
of  Registered  Operator  in  Sec.  7759  R.  3.  Mo. 
1939,  as  follows:  *Regletered  Operator." 

"An  operator,  other  than  a chauffeur,  who 
regularly  operates  a motor  vehicle  of  another 
person  in  the  course  of,  or  as  an  incident  to 
his  employment,  but  whose  principal  occupation 
is  not  the  operation  of  such  motor  vehicle" . 

"Should  a farm  laborer  who  operates  a motor 
truck  of  another  person,  his  employer,  as  a part 
of  his  employment,  but  as  a small  part  of  his 
employment,  be  required  to  obtain  a Registered 
Operator* s license?  In  this  instance,  the 
laborer  operates  a truck  for  hauling  purposes 
about  the  farm  and  to  and  from  market.  The 
truck  is  operated  at  irregular  intervals,  part 
of  the  time  every  week  or  two;  at  other  times 
remaining  in  the  garage  for  ae  long  as  a month." 

You  have  correctly  set  out  in  the  letter  above 
quoted,  the  definition  of  a "Registered  Operator",  as  found  in 
Section  7759  Revised  Statutes  Missouri  1939. 

We  think  the  words  "in  the  course  of"  and  "as  an 
incident  to"  are  used  Interchangeably  and  to  be  treated  as 
substantially  Bynonymus  phrases. 
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We  find  the  word  "Indidental*  or  the  phrase  "an  an 
Incident  to*  as  applied  to  services  rendered  In  connection  with 
certain  employment  and  as  the  same  is  used  in  Section  7759  to  be 
defined  in  the  case  of  The  Rohln  Gtoadfellow,  30  Fed.  (2nd)  924,925, 
as  follows! 


* Incidental* , obviously,  means  depending  upon 
ox  appertaining  to  something  else  as  primary. 

*Burrill*s  Law  Dictionary  defines  ♦incident* 
as  'belonging  or  appertaining  to;  following; 
depending  upon  another  thing  as  more  worthy."  * * 

A thing  may  be  necessarily  or  Inseparably  inoident 
to  another,  or  usually  so* . Webster  defines  it 
thus:  'Something  necessarily  appertaining  to  or 
depending  on  another,  which  Is  termed  the 
principal*.  Thomas  v.  Harmon,  46  Run.  (K.  Y.) 

76,77*.  4 Words  and  Phrases,  First  Series, 

p.  3494. 

Lord  i-unevin,  in  Trustee  of  Harbor  of  Dundee  v* 

Hicol,  (1915)  H.  L.  4.  0.  550,  said;  * Incidental, 
in  my  view,  means  incident  to  the  main  purpose 
of  the  main  business*. 

Section  7766  He vised  Statutes  1929,  makes  provision 
for  the  registration  of  registered  operators  requiring  that  tho 
person  desiring  to  be  so  registered  should  file  in  the  office  of  the 
Commissioner  of  Motor  Vehicles  of  the  state  a statement  containing  his 
name,  age  and  address  and  the  trade  name  and  motive  power  of  the 
motor  vehlole  he  is  competent  to  operate  and  which  statement  should 
bo  endorsed  'ey  two  citizens  of  this  state  who  are  registered  motor 
vehicle  owners  and  who  shall  certify  to  the  correctness  of  the  facts 
stated  in  such  application  and  the  good  character  of  the  applicant. 
Whereupon,  upon  the  payment  of  the  fee  of  $3.00  the  applicant  shall 
be  granted  a certificate  of  registration  and  assigned  a number  as 
a registered  operator. 

Subdivision  F of  ^action  7783,  Revised  Statutes  1929, 
requlree  every  person  operating  or  driving  a motor  vehicle  on  the 
highways  of  this  state,  knowing  that  an  Injury  has  been  caused 
to  a person  or  damage  to  property,  due  to  the  culpability  of  said 
operator  or  driver  or  due  to  acoident,  shall  not  leave  the  place  of 
said  injury,  damage  or  accident  without  stopping,  giving  his  name, 
residence,  motor  vehicle  number  and  chauffeur's  or  registered 
operator's  number,  if  any,  to  the  injured  party  or  other  persons 
specified. 

Section  7783,  Subdivision  A,  requires  registered 
operators  to  at  all  times  carry  subject  to  inspection  tbs 
registration  certificate  furnished  by  the  Commissioner. 
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have  no  way  of  knowing  what  was  in  the  minds  of 
the  legislators  with  reference  to  what  persons  the  defined  words 
"registered  operator"  was  intended  to  apply,  except  as  we  may  ascertain 
that  intention  from  what  the  legislature  said  by  way  of  definition. 

We  are  unable  to  find  any  construction  or  interpretation  of  the  term 
"registered  operator"  by  any  court  or  in  any  text  book* 

We  assume  that  the  legislators  had  in  mind  that  in 
addition  to  the  proteetioa  afforded  by  "licensing  chauffeurs" 
who  could  only  be  licensed  when  they  possessed  the  requisite 
qualifications  that  it  further  intended  to  throw  about  the  traveling 
public  some  additional  protection  by  requiring  other  persons  not 
the  owner  of  cars  and  while  operating  a car  ,n  the  public  highways 
of  the  state,  but  only  as  an  incident  to  the  main  business  of  the 
employer,  to  likewise  register,  not  only  for  identification  purposes 
but  so  that  only  those  persons  who  possessed  the  qualifications 
described  in  Section  7766  and  who  could  obtain  the  endorsements 
therein  required  would  operate  motor  vehicles  on  the  public  highway. 

The  word  regularly,  as  used  in  Section  7759  with 
reference  to  registered  operators,  means  in  accordance  with  some 
consistent  or  periodical  rule  or  practice. 

Green  v.  Benedict,  138  A.  30,  21;  103  Conn,  1. 

We  therefore  are  of  the  opinion  that,  on  your  statement, 
the  person  referred  to  in  your  letter,  is  engaged  in  regularly 
operating  the  motor  vehicle  of  his  employer  and  that  such  operation 
is  in  the  course  of  and  as  an  incident  to  hi a employment,  as  those 
terms  are  above  defined  and  is  required  to  register  as  an  operator 
of  motor  vehicles  under  said  Section  7766. 


Very  truly  yours. 


GILBT5HT  LAMB 

Assistant  Attorney  General 


approved: 

A 1 1 o racy  General. 
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CONFEDERATE  HOME: 


ELEEMOSYNARY  INSTITUTIONS:  / Receipts  of  sale  of  products 

from  farm  operated  by  home 
not  to  be  transmitted  to 

0 state  treasurer.  __ 

e 


u&tmj  t qv  - • . t i J 1 Seas 
joanv ' 11 of  tee  ^ri 
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Ills  Department  eehaowladsee  rsed  ot  of 

your  lot  ter  of  *.uno  17,  1989,  ee?  follows  * 

*T2'i©  t -..ififfKloreto  orao  uoercl  bos  asked 
that  1 wrlto  you  for  en  off  Sr  lei 
opinion  urwati  the  following  ptete  of 
facte i 

vom  year  to  year  tiso  ( onf  odo rata 

earned  ©orts In  essaruafce  u on 
Its  fern.  Tijure  is  now  an  aeouran- 
lat’on  of  oovorel  tnouflana  doller*?  In 
this  fund*  An  Act  was  passed  at  a® 
lent  legislature  «:  lah  soohn  to 
rar>»tTa  tiilo  fund  be  turned  over 
to  the  : ate  Treasurer* 


.o  or©  no  f ura t however,  'hor  ttt# 
fund  should  u turned  o or  now  to  tt® 
.noesurer,  or  wbathor  remains  of 

tha  fund  eiioald  be  /.‘Iron  over  at  the 
ord  o~  to  first  biennial* 

Jur  ajjproprta  t 1 on  Is  so  a&agar  that 
we  ere  vor.  da® i rows  of  having  this 
fund  with  which  to  run  the  ferra  arid 
tiro  in  wijat  Sr  loft  of  the  fund  In 
. eoori'oor,  li)94« 

If  -fWj  will  vTrlto  050  or  ti dh  f«,parintar.d«eit 
of  t o v.o»>f  »r#  bono,  tno  uoerc.  wcr-ld 
■'-roe  tly  epir  oela  to  1 1« 
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provides i 


faction  13932  Revised  Statutes  of  iiisoouri  1929, 


"All  onoy  received  by  the  treasurer,  or  by 
any  financial  officer  of  said  Institution 
from  whatever  source,  except  such  as  may 
arise  from  the  sale  or  exchange  of  the 
products  of  the  . omo  by  order  of  the  executive 
committee,  atiall  be  immediately  transmitted 
by  such  financial  officer  to  the  state 
treasury,  and  tho  state  treasurer,  on  recolpt 
of  such  moneys,  shall  receipt  the  came  into 
the  confederate  home  fund  milch  is  hereby 
created  a: id  established" . 

i ran  the  operation  of  the  above  section  with 
reference  to  the  transmission  of  moneys  received  by  the  treasurer  of 
the  home  Is  specifically  exempted  such  monoy  as  may  arise  from  the 
sale  or  exchange  of  the  products  of  the  homo.  In  the  word  home  we 
think  is  included  the  farm  operated  by  tho  board  of  trustee a in 
conr.ee t ion  with  and  for  the  uses  of  the  home. 

Section  11478  Revised  Statutes  Missouri  1929 
makes  provision  for  the  state  auditor  Inspecting,  visiting, 
examining  and  auditing  tho  accounts  of  the  various  state 
institutions  of  ullssoorl,  including  the  Confederate  Soldiers'  omo. 
Section  13929  requires  the  board  of  trustees  of  the  home  to  furnish 
the  general  assembly  each  two  years  a detailed  report  of  Its  work 
accompanied  by  a statement  under  oath  of  ! lie  treasurer  of  the  board 
as  to  the  financial  transactions  In  connection  with  the  omo  lor 
the  two  preceding  yoars,  giving  a detailed  statement  of  all  moneys 
and  property  received  on  account  of  such  home  and  an  Itemized  account 
of  the  disbursements  of  such  monoy  and  property.  do  that,  by  oach 
of  the  aovo  sections  an  audit  and  check  is  provided  aid  public 
Information  Ivon  thereof  ao  to  all  the  moneys  x'ecoivod  and  dis- 
bursed by  the  home. 


fenate  bill  Number  124  to  which  your  letter 
doubt 1 es b refers,  la  as  follows t 

"All  fees,  funds  and  oneys  from 
whatsoever  source  received  by  any 
department,  board,  bureau,  commission. 
Institution,  official  or  agency  of  the 
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stato  ovemment  virtue  of  any 
law  or  rule  or  regulation  made  in 
accordance  with  any  law,  shall,  by 
tha  ofilclal  authorized  to  receive 
ease,  and  at  stated  Intervale,  be 
placed  In  the  state  treasury  to  the 
credit  of  the  particular  purpose  or 
fund  for  which  collected,  and  shall 
be  subject  to  appropriation  by  the 
General  * . anoint. ly  for  tiio  particular 
purpose  oi'  fund  for  which  collected 
during  the  lionniua  In  which  collected 
and  appropriated.  The  unexpended 
balance  renal ning  In  all  such  funds 
{except  such  unexpended  balance  as  may 
remain  In  any  fund  authorized,  collected 
and  expended  by  virtue  o the  provisions 
of  the  Constitution  of  this  State), 
shall  at  the  end  of  the  biennium  and 
after  all  warrants  on  same  iiavo  been 
discharged  and  t'»  appropriation  thereof 
has  lapsed,  be  transferred  and  placed  to 
the  credit  of  the  ordinary  revenue  fund 
of  the  state  by  the  state  treasurer* 

Any  official  or  other  person  who  rhall 
willfully  fall  to  comply  with  any  of  the 
provisions  of  this  section,  and  any 
person  who  shall  willfully  violate  any 
provision  lie  roof,  siiall  be  deemed  gull  ty 
of  a misdemeanor;  proviaod,  hat  In  "he 
care  of  state  educational  Institutions 
thare  Is  excepted  herefrom,  gifts  or 
trust  funds  from  whatever  source; 
appropriations,  gifts  or  grants  from  the 
Federal  hovernmsnr,  private  organisations 
and  Individuals;  funds  for  or  from  student 
activities,  farn  or  housing  activities, 
and  other  funds  from  which  the  whole  or 
some  part  Uieroof  ray  be  liable  to  be 
repaid  to  the  person  contributing  the  came, 
and  hospital  foes;  all  of  wiilch  excepted 
funds  shall  be  reported  In  detail  quarterly 


Judge  Roy  D.  Williams 


4- 


July  7,  1933 


to  the  Governor  and  biennially  to 
the  General  Assembly". 

octlon  13932  provides  Tor  the  transmission 
to  the  State  Treasurer  of  certain  nonGys  received  by  the  treasurer 
of  the  board.  Just  as  * enata  i-111  No.  124  provides  for  such  trans- 
mission of  certain  moneys.  .ut  Seotton  13932  exempts  the 
receipts  from  the  sale  or  exchange  of  the  products  of  the  farm 
operated  by  the  board  of  trustees  of  the  home  and  there  is  nothing 
in  . enate  £5111  No.  124  tha  suggests  an  intention  to  repeal  Section 
13932.  furthermore , the  Impracticability  of  transmitting  the 
receipts  from  the  sale  or  exchange  of  the  products  of  the  farm  to 
the  State  Treasurer  and  the  consequent  necessity  of  a subsequent 
appropriation  for  the  needs  of  the  homo  and  the  operation  of  the 
farm,  repels  the  thought  that  by  tho  enactment  of  Senate  dill  No. 
124,  there  was  any  intention  to  repeal  Section  13932. 

Other  reasons  might  .e  suggested  why  Senate 
-ill  No.  124  does  not  aflect  the  sale  or  exchange  of  the  products 
of  the  -am  under  consideration  but  in  view  of  the  conclusion  we 
have  reached,  that  is  not  necessary. 

vie  are  of  the  opinion  that  the  moneys  received 
by  the  treasurer  of  the  Confederate  Soldiers*  omo  from  the  sale  or 
exchange  of  tho  products  of  he  farm  operated  by  the  managers  or 
trustees  of  tho  home,  are  not  required  to  be  transmitted  to  the 
State  Treasurer. 


Very  truly  yours. 


GILBERT  Liilib 

Assistant  Attorney  General 


APPROVED! 


ROST  dciifflUOcK — 
Attorney  General. 


GhlLC 


NEPOTISM: 


Where  Board  votes  unanimously  in  favor 
of  teacher,  director  who  is  first 
cousin  of  teacher  violates  Section  13 
of  Article  XIV  of  the  Constitution  of 
Mi  ssouri . ___ - 


October  12,  1933. 

Mr.  B.  C.  Wilde,  „ iijt 

Argvle,  yiseouri.  j O ' 

Dear  Sir: 

'Ve  ere  acknowledging  receipt  of  your  letter  in  which  you 
inquire  ae  follows: 


FI  LED 

. 7 

f I 

/ 6 


"At  the  last  school  meeting  1 was  elected  school 
director  for  taree  years.  Later  we  organized  and 
employed  the  following  teac  iers , Josepha  Schrader, 
Ida  3runnert  and  Alice  hsrtnan. 


Since  t ae  last  Suoreme  Court  opinion  it  was  brought 
oat  that  Miss  |da  Brunner t,  who  has  been  teaching 
in  this  district  for  t ie  last  twelve  veers,  ie  a 
first  oousin  to  my  wife. 


At  the  earoloy.Tient  of  teachers  there  was  no  deciding- 
vote^  nor  was  there  any  agreement  or  collusion 

before  th*  meeting,  in  fact  tnere  was  no  votes  oast, 
only  all  directors  agreed  to  hire  hiss  Brunner t for 
another  year.  Relationship  was  to  ray  knowledge  not 
even  thought  of. 

According  to  my  understanding  of  the  opinion  I think 
I am  entirely  within  the  law  as  we  all  acted  in  good 
faith  end  relationship  was  not  considered,  all  three 
directors  being  satisfied,  as  Miss  Brunnert  has  given 
good  service  for  twelve  years  or  more. 

kindly  let  me  know  by  return  mail,  whether  you  think 
that  I am  right  in  holding  the  directorship  ae  I 
tnink  I am.  Many  thanks. 

Section  13  of  Article  XIV  of  the  Constitution  of  Mi ssouri 
provides  as  follows: 

"Any  public  officer  or  employe  of  this  State  or  of 
any  political  subdivision  thereof  who  shall,  bv  virtue 
of  said  office  or  employment,  aave  the  right  to  name 
or  apoint  any  person  to  render  service  to  the  State 
a»r  to  any  political  subdivision  thereof,  and  who  p hall 
name  or  appoint  to  3uch  service  any  relative  within 
the  fourth  degree,  either  by  consanguinity  or  affinity, 
shall  thereby  forfeit  his  or  her  office  or  employment. * 
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Qctober  13,  1933. 


Mr.  3.  C.  Wilde, 


You  state  that  at  the  last  meeting  of  your  Board  of  three 
members  that  it  was  agreed  among  the  directors  to  hire  Miss 
Brunnert  for  another  year,  and  that  Kiss  Brun  >ert  is  a first  cousin 
to  your  wife. 

C 

In  2 C.  J.  37G,  it  is  said,  in  discussing  affinity: 

(T  } 

"The  connection  formed  by  marriage,  which  nieces  the 
husband  in  the  same  degree  of  nominal  propinquity  to 
the  relations  of  the  wife  as  that  in  which  rhe  herself 
stands  toward  them,  and  gives  to  the  wife  the  sera 
reciprocal  connection  with  the  relations  of  the  husband." 

The  degree  of  relationship  under  Section  13  of  Article  XXT 
we  believe  is  to  be  determined  by  the  application  of  the  civil 
rule.  In  12  0.  J.  oil,  the  civil  rule  is  announced  as  follows: 

"By  the  civil  law,  the  computation  is  from  the 
intestate  up  to  the  common  ancestor  of  the  intes- 
tate, and  the  person  whose  relat ionship  is  sought 
after,  and  then  down  to  that  parson,  reasoning  % 
degree  for  each  person,  both  ascending  and  descending.** 

Under  the  application  of  the  civil  rule,  your  wife  is  related 
to  her  first  oousln  by  consanguinity  within  the  fourth  degree,  as 
prohibited  by  the  Constitution.  Such  being  true,  by  application 
of  tae  rule  announced  above  an  to  "affinity, " you  are  related  by 
affinity  to  your  wife's  first  cousin  in  the  same  degree  as  she 
is  related  to  her  by  consanguinity,  and  such  relationship  would 
be  within  the  fourth  degree,  as  prohibited  by  the  Constitution. 

You  state  that  there  was  no  deciding  vote  cent  and  that  thn 
directors  unanimously  agreed  to  elect  Miss  Brunnert.  ?*hen  the  thre* 
members  of  the  Board,  by  their  unanimous  action,  elected  tale 
teacher , each  of  then  exercised  his  right  to  "name  or  appoint"  in 
favor  of  that  teacher.  The  Supreme  Court  in  the  case  of  State 
ex  rel.  v.  Whittle  (not  yet  reported), in  which  they  ousted  a director 
for  voting  in  fevofc  of  a related  teacher,  said; 

■Respondent  also  argues  that  the  amendment  is  only 
directed  against  officials  who  have  all  the  right 
(power)  to  appoint,  'fie  do  lot  think  so.  The  ques- 
tion atjfet  be  determined  upon  the  construction  of  the 
amendment.  It  is  not  so  written  therein.  Tie  amend- 
ment is  directed  against  officials  who  shall  nave 
(at  the  time  of  the  selection)  the  right  to  name  or 
appoint  a person  to  office.  Of  course,  a Board  acts 
through  its  official  member*,  or  a .severity  thereof. 

If,  at  the  time  of  the  selection,  a member  has  the 
right  (power),  wither  by  casting  a deciding  vote  or 
otherwise , to  name  or  epooint  a person  to  office,  and 
exercises  said  right  (power)  in  favor  of  a relative 
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October  12,  1933. 


Mr.  3.  0.  ffU.de, 


within  the  prohibited  degree,  he  violates  the  amend- 
ment. " 

The  Supreme  «ourt  saye  that  if  the  dire© tor  who  has  the  right, 
either  by  casting;  a deciding:  vote  or  otherwise,  to  nsme  or  appoint 
a person  to  office  snd  exe rois&e  "that  right  in  favor  of  a relative, 
he  violates  the  amendment.  When  the  three  members,  who  make  up 
the  entire  Board,  vote  or  consent  to  the  election  of  a teacher, 
each  member  of  the  Board  has  exercised  the  right  he  had  to  "name 
or  appoint”  in  favor  of  the  relative.  Ve  believe  that  the 
Supreme  Oourt  meant  that  whenever  a director  votes  in  favor  of  a 
relative  within  the  prohibited  degree  and  such  relative  is  elected 
to  office,  he  violates  the  constitutional  provision. 

ffe  oelieve  that  there  is  a great  misunderstanding  among  the 
directors  as  to  what  is  meant  by  a deciding  vote  or  other rise. 

Take  for  example,  a 3oard  cone  lets  o!f  three  members  and  tro  are 
necessary  to  elect.  Assume  that  director  So.  1 is  related  to 
the  teacner  and  that  directors  Kos.  3 and  3 are  not.  Assume 
that  director  No.  2 votes  first  for  the  teacher  end  director  So,  3 
votes  against  her.  Then,  if  director  No.  1 votes  for  the  related 
teacner  such  director  certainly  has  oast  a deciding  vote  for  her 
election  and  hr\s  violated  the  constitution,  forever,  aenune  that 
the  order  of  voting  war  such  that  director  !io.  1 voted  first 
and  voted  in  favor  of  hie  relative;  that  director  No.  2 voted 
against  the  relative  and  that  director  Ho.  3,  who  voted  last, 
voted  with  director  So.  1,  thereby  electing  the  teecher  to  office. 

In  both  instances  director  No.  1 exorcised,  all  the  right  he  had 
to  name  or  appoint  in  favor  of  the  relative.  If  it  be  eaid  that 
in  the  first  instance  director  So.  1 violated  the  Constitution 
because  he  voted  last  and  in  the  second  example  did  not  violate 
the  Constitution,  because  he  voted  first,  then  whether  or  not  the 
Constitution  was  violated  would  depend  upon  the  order  in  which 
the  directors  voted,  le  do  not  believe  that  the  const 3 tut lonal 
provision  is  to  be  nullified  by  the  directors  adopting  any  parti- 
cular method  ofrOTrvoting,  or  by  juggling  their  votes.  ^ believe 
the  Constitution  means,  as  interpreted  by  the  3upreme  Oourt,  that 
whenever  any  director  exercises  his  right  to  name  or  appoint  a 
teacner  in  favor  of  a relative  within  the  prohibited  degree,  he 
hna  violated  the  constitutional  amendment. 

According  to  the  facts  stated  in  your  letter,  the  Beard 
unanimously,  without  a dissenting  vote,  selected  the  related  teacher. 
It  is  not  necessary  to  a violation  of  this  amendment  that  a formal 
vote , eitner  orally  or  written,  be  taken.  When  the  Board  unan- 
imously oensented  to  her  select  ion,  the  Board  unanimously  voted  in 
her  favor.  Svery  member  of  the  Board,  under  such  circumstances , 
must  legally  be  deemed  to  have  cast  hiB  vote  in  favor  of  the 
teacher  and  to  have  exercised  his  right  to  "name  or  appoint"  in 
favor  of  the  teacher  so  selected.  The  question  of  good  faith 
dose  not  enter  into  ttiio  proposition.  The  test  ia  not  wnether  the 
director  voted  for  the  relative  with  any  particular  intention;  the 
test  is  idie t her  or  not  he  exercised  hie  right  to  "name  or  appoint" 


October  12,  1933. 


Mr.  B.  C,  Wilde,  -4- 


in  favor  of  the  teacher.  When  a director  dcee  exercise  hie  right 
to  *nar*e  or  appoint ,*  or  votes  in  favor  of  a related  teacher  and 
such  teacher  is  elected,  then  we  believe  that  he  has  violated 
Section  13  of  Article  XIV. 

It  may  be,  in  the  inf orcenent  of  this  provision  of  the 
Constitution,  that  teachers  who  heretofore  have  rendered  service 
loyally  and  efficiently  »ay  be  prohibited  from  continuing  to 
teach  in  schools  whore  their  relatives  are  on  the  Board.  Its 
inf orceuent  nay  also  result  in  the  removal  or  retirement  from 
the  Board  of  members  who  have  rendered  long  and  efficient  service. 
It  i3  out  duty,  however,  to  construe  this  amendment  as  inter- 
preted by  the  Court  and  according  to  the  spirit  and  intention 
of  the  people  Then  they  adopted  it.  The  intention  of  the  people 
was  that  directors  of  Boards  should  not  exercise  their  right  to 
vote  in  favor  of  a.  relative,  When  a director  does  eo  exercise 
his  right  to  vote  in  favor  of  the  related  teacuer  and  she  is 
elected  thereby,  regardless  of  the  good  faith  of  either  party 
the  director  has  violated  the  constitutional  provision. 

It  is  therefore  the  opinion  of  this  department  that  rhen 
you,  ns  & aenber  of  this  School  jr>oaxd,  consented  and  voted  in 
favor  of  this  related  teacher,  you  violated  Section  13  of  Article 
XI?  of  the  Constitution  and  thereby  made  yourself  liable  to  for- 
feiture of  your  office. 


Very  truly  yours. 


Assistant  Attorney 


A> ; BGVSD : 


Attorney  General 
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Special  tax  on  distributable  nropenty  of 
utility  companies  apportioned  to  districts 
wherein  property  located. 


November  £5,  1933. 


Hon.  Andy  7 " ilcox 
Chairman 

State  Tax  Commission 
Jef  . arson  ity,  l41seoari 
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sear  Sir.  ilcox : 

This  is  to  acknowledge  your  letter  which  reads  as 

follows: 

wy-hat  is  the  legal  method  of  computing 
and  ap  ortl  ming  or  distributing  the 
special  road  and  bridge  tax  on  the 
distributable  property  of  utility  com- 
panies to  special  road  districts  and 
cos-ion  road  districts?** 


In  approaching  this  subject  we  feel  somewhat  as  the  court 
did  in  Carthage  special  oad  District  of  Jasper  County  v.  Ross, 
270  Mu.  76,  1.  C*  80,  to-wlt: 

**0ur  road  laws  re^  nd  us  of  the  famous 
comment  of  Peter  on  the  epi sties  of  hie 
Beloved  Brother  Paul:  *In  w ich  are 
so  ie  things  hard  to  be  understood. » e 
have  been  compelled  to  approach  them 
frequently  during  the  last  few  years,  and 
do  so  with  the  feeling  that  we  are  taking 
up  a bundle  of  plugs,  whittled  to  suit 
well  enough  the  local  uses  that  rug  ested 
them,  but  far  too  small  for  the  apertures 
into  which  we  are  called  up  n to  fit  them. 

In  the  attempt  to  do  so  it  will  be  of  eervice 
to  c n eider  the  broad  foundation  upon  which 
they  rest.  The  entire  highway  system  is  a 
unit.  The  legislative  problem  is  to  provide 
money  to  construct,  i prove  and  maintain 


Hon.  Andy  K . Ilcox 
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there  facilities  in  suoh  a way  a a to 
distribute  the  border)  approximately  in 
proportion  t o the  benefit  received  by  each 
locality,  as  well  as  by  each  taxpayer.  It 
la  evident  that  this  problem  la  not  well 
solved  by  a ay a tern  of  little  unite  like  our 
road  districts,  for  It  I a frequently  the 
case  that  the  most  expensive  roads  must  lie 
over  the  roughest,  most  unproductive  and 
least  valuable  lands. " 


I. 


tec t ion  7^69,  H.  S.  lo,  1989,  provides: 

"'ihe  county  courts  of  all  conties,  other 
than  those  under  township  organisation, 
shall,  durin.,  the  month  of  January,  1918, 
with  the  advice  and  assistance  of  the  oo^mty 
highway  engineer,  divide  their  counties 
into  road  districts,  all  to  be  numbered,  of 
suitable  and  convenient  size,  road  mileage 
ant  taxable  property  considered,  Said  coorte 
shall,  during  the  month  of  January  biennially 
thereafter,  have  authority  to  chan  ;•  the 
boundaries  of  any  such  road  district  as  the 
best  interest  of  the  public  may  require." 

The  above  statute  makes  it  mandatory  that  the  co’ttity  court 
divide  the  county  Into  road  dlstrlota.  Thus,  the  county  is  divided 
Into  road  districts,  which  for  convenience  we  designate  "com  on 
road  districts." 

Section  H024,  fi.  S,  Mo.  1989,  provides: 

"Territory  not  exceeding  eight  m les  square, 
wherein  Is  located  any  city,  town  or  village 
containing  lees  than  one  hundred  thousand 
inhabitants,  may  be  organized  as  hereinafter 
get  forth  into  a special  road  district: 

Tovlded,  however,  the  provisions  of  this 
section  shall  not  ap  ly  to  counties  under 
township  organization,  and  shall  not  apply 
to  all  counties  in  this  stale  now  containing 
or  which  may  hereafter  contain  60,000  Inhab- 
itants or  more  and  lying  adjoining  any  city 
of  this  state  containing  300,000  Inhabitants 
or  more." 


;ion.  *ndy  w.  Wilcox 


Hov.  £6,  1933. 
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It  If  thus  seen  that  a count;  likewise  m;  have  "special 
road  districts"  as  well  as  "eojnon  road  districts." 


n. 

The  rate  of  tax  lev;  in  "oomnon  road  districts"  and 
"special  road  districts"  Is  found  In  Sections  7890  and  7891 
respectively. 

Section  789c,  R.  S.  In.  1920,  provided 

"The  county  courts  in  the  several  counties 
of  this  state,  having  a population  of  lees 
than  two  hundred  and  fifty  thousand  Inhab- 
itants , at  the  *ay  tern  thereof  In  each 
year,  s>«ll  levy  upon  all  real  and  personal 
property  Tide  taxable  b law  a tax  of  not 
nore  than  twenty  cents  on  the  one  h -ndred 
dollars  valuation  as  a road  tax,  which  levy 
shall  be  collected  and  paid  Into  the  count; 
treasury  ae  other  revenue,  and  shall  be 
placed  to  the  credit  of  the  *cO'  nty  road 
and  bridge  fund.*" 

- e quot-  Section  7891  P«  St  ’o,  1929.  an  I divide  same  to 
emphasize  it: 

"In  addition  to  the  lev;  authorised  by 
the  p -seeding  section,  the  county  courts 
of  the  counties  of  this  state,  other  tkan 
those  under  township  organization,  in 
their  d lee ret ion  nay  levy  and  collect  a 
spec  la*  tax  no*t~exc  ending  twenty-five  cents 
on  ea^  ne  h rndrr?  dollars  valuation,  to  _ 
be  use a for  road  and  bridge  purpoees,  but 
for  n other  purposes  whatever,  and  the  sane 
shalT" be  known  and  designated  a s 1 the  special 
road  and  bridge  fuaid*  of  the  county 

This  part  of  raid  section  is  unambiguous  and  entails  no  dlfflc  ulty 
In  ascertaining  what  the  Legislature  meant.  Note  under scored  words. 


Hon*  Andy  . llcox 
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And  further, 

"Provided,  however , that  «11  that  part  or 
portion  of  said  tax  which  shall  arise  from 
and  be  collected  and  paid  upon  any  property 
lying  and  being  within  any  road  district 
shall  be  paid  into  the  co*  nty  treasury  and 
placed  to  the  credit  of  the  special  road 
district,  or  other  foad  district,  fro*  which 
It  arose,  end  ‘shall  be  paid  out  to  the 
respective  road  districts  upon  warrants  of 
the  county  court,  in  favor  of  the  commissioners, 
treasurer  or  overseer  of  the  district,  as  the 
ease  may  be  r * 

It  will  be  noted  that  this  oortlon  of  said  statute  provides,  (1) 
that  the  tax  collected  in  all  road  districts  (general  or  special) 
shall  be  paid  into  the  county  treasury,  and  (£}  "placed  to  the 
credit  of  the  special  road  district,  or  other  road  district, 
from  which  It  arose,”  The  qu  etion  to  be  determined  Is  what  Is 
meant  by  "other  road  district"  or  does  'common  road  districts" 
fall  within  the  meaning  of  the  words  ‘'other  road  districts"? 

Note  under scored  words. 


And  further, 

" rovided,  further,  that  the  part  of  said 
special  road  and  bridge  tax  arising  from 
and  paid  upon  property  not  situated  in  any 
road  district,  special  or  otherwise,  shall 
be  placed  to  the  erealt  of  the  * ooimty  road 
and  bridge  fund1  and  be  usr*d  in  the  construc- 
tion and  maintenance  of  roads,  and  may.  In 
the  discretion  of  the  county  court,  be  used 
In  improving  or  repairing  any  street  in  any 
incorporated  city  or  village  In  the  county, 
if  said  street  shall  form  a part  of  a contin- 
uous highway  of  said  county  leading  through 
such  city  or  village;  etc." 


111. 

C0M90K  ROAD  DISTRICTS. 

Above  we  have  shown  that  the  tax  levies  for  road  purposes 
consist  of  (1)  for  ^eneral  county  road  purposes  (7090)  and  (2) 
for  special  road  and  bridge  tax  (7R91). 


Hon.  And;  ? . Wilcox 
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ection  7 67  B.  S.  ‘o.  1989,  provides: 

"All  taxes  derived  fro  - the  1 vy  authorised 
b;  section  7390,  R.  E.  1929,  are  hereby 
appropriated  to  the  use  of  the  eo  nty  court 
In  each  eo  nty  whore  levied,  to  be  used  at 
the  discretion  of  said  court  for  the  construc- 
tion and  maintenance  of  roads  and  bridges 
located  within  the  confines  of  the  county 
highway  system  here  provided  for  ae  well  as 
all  other  roaas  and  bridges  In  such  county." 

T’hua,  aa  far  ae  the  "common  road  districts"  are  concerned, 
Doneys  derived  by  section  7390  may  be  expended  within  the  confines 
of  the  county  highway  system.  This  Is  not  true  of  the  special 
tax  authorised  by  section  7391.  e call  your  attention  to  this 
prlvlso  therein  found* 

"Provided,  however,  that  all  that  part  or 
portion  of  said  tax  which  shall  arise  from 
an  i be  collected  and  paid  upon  any  property 
lying  and  being  within  any  road  district 
ehal1  be  paid  Into  the  county  treasury  and 
placed  to  the  credit  of  the  special  road 
district,  or  other  road  district,  from  w loh 
it  arose,  and  shall  "be^pa id  out  to  the 
rt spective  road  districts  upon  warrants  of 
the  county  court,  lr  favor  of  the  commissioners, 
treasurer  or  overseer  of  the  district,  ae  the 
race  may  be:" 


IV. 

SPECIAL  road  districts. 

Taxer  levied  in  a "special  road  district,"  whether  nder 
Sections  7890  or  7891,  are  entitled  to  be  spent  within  its  bound- 
aries. observe  part  of  faction  8048,  R.  6.  fo.  19£d* 

"In  all  contlee  In  thir  state  where  a 
special  road  district,  or  districts,  has 
or  have  beam  organised,  or  where  a special 
road  lstrlct,  or  districts,  nay  be  organis- 
ed under  this  article,  and  where  money  shall 
be  collected  as  county  taxes  for  road  pur- 
poses, or  for  road  and  bridge  murpoaes,  by 
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virtue  of  any  e > i sting  law  or  laws  » or 
subsequent  law  or  laws  that  nay  be  enact* 
ed,  upon  property  within  such  special 
district*  or  districts*  * * * * * shall* 
as  such  tax  a or  licenses  are  paid  and 
collected*  apportion  and  set  aside  to  the 
credit  of  such  special  road  district*  or 
districts*  fron  which  paid  taxes  were 
collected*  * * * a «|  and  the' county  court 
shall*  upon  writ tar  application  b;  said 
commissioners  of  such  special  ro'-d  district* 
or  districts*  draw  warrants  upon  the  county 
treasurer*  payable  to  the  com-'if  sioncre  of 
such  special  road  district*  or  districts* 
etc*  n 

Thus  reseclal  road  districts*  are  entitled  to  all  noneye 
c llected  on  taxes  for  road  ptirpoeme  (Secs,  7890  and  7^91)  in 
that  district.  Such  was  the  hoi  din  of  the  S-prene  Court  In  tate 
ex  rel*  Special  Hoad  District  v.  Barry  County*  SOS  >‘o**  1.  c.  991 1 

"The  three  sections  (1Q6h2*  10683  and  10818) 
as  thej  now  stand  do  not  Indicate  any  change 
of  the  legislative  purpose  with  respect  to 
the  distribution  of  road  and  bridge  taxes 
collected  upon  property  within  special  road 
districts* 

fectlon  10683  (7891  B.  S.  *JEo.  1999)  provides 
that  all  that  part  of  the  special  road  and 
bridge  tax  which  shall  be  collected  and  paid 
upon  property  lying  within  any  road  district 
ehall  when  paid  into  the  county  treasury  be 
placed  to  the  credit  of  thr  district  from 
which  it  arose* 

Section  10782  (789C  ft.  5.  *o.  1989)  which 
directs  the  levy  of  a road  and  bridge  tax  in 
connection  with  the  general  levy  for  county 
' purposes  makes  no  provision  for  its  distri- 
bution* 

But 

Section  10B18  (804£  fi.  S.  ^o.  1929)*  voicing 
the  legislative  purpose  with  resnect  to 
speoXaT  roa3  'JTstrlcts.  provides  that  all  money 
collected  'as  county  taxes  for  road  purposes* 
or  for  road  and  bridge  purposes*  by  virtue  of 
any law* ' upon  property  within  a 
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special  road  district,  shall  b*  set  aside 
to  the  credit  of  S'  oh  special  road  district* 
The  c. mnclus Ion  th.t  a special  road  district 
Is  on 1 1 tied  'upon  tl  e^y  ar  llcatlon  therefor 
to  receive  all  -Boneyr  collected  as  taxes  for 
road  an  brTcTje*"pur poses  upon  property  within 
ite  ooundarics  Is  unavoidable*  # * * * * *•" 


V. 

re  have  here  noef ore  concluded  that  taxes  collected  In  a 
"special  road  district"  for  road  an:  bridge  purposes,  both  special 
and  general,  are  to  be  expended  In  that  district.  «nd  we  have 
likewise  concluded  that  taxes  collected  by  virtue  of  Section  7390 
In  "common  road  districts"  arenot  confined  to  be  expended  In  the 
district  whence  derived. 

Your  Inquiry  concerns  the  special  discretionary  tax  (fee. 
7^91)  levied  on  distributable  property  of  public  utilities  in 
both  "common"  and  "special  road  districts."  Utility  cowman ies* 
distributable  property  lr  assessed  the  same  as  railroad  property 
by  the  Tax  Commission.  .if  ter  Its  asreosjse't  It  Is  apportioned 
according  to  the  provisions  of  r act  Ion  10022  ft.  S.  Mo.  1929. 
'■'bserve  this  section t 

"fald  board  shall  apportion  the  ag  regate 
value  of  all  property  hare  nbef ore  specified 
belonging  to  or  under  the  control  of  each 
railroad  company,  to  each  county,  municipal 
township,  city  or  incorporated  town  In  which 
* ?ch  roai  is  located,  according  to  the  ratio 
which  the  number  of  alles  of  such  road  complet- 
ed in  such  county,  umlcipal  township,  city  or 
Incorporated  town  shall  bear  to  the  whole 
length  of  sueh  road  In  this  states  Provided, 
that  lr  ary  case  where  a company  whore  line 
of  road  Is  liable  t-  taxation  shall  have  been 
or  may  become  consolidated  into  another  corpora- 
tion, en tit lad  by  its  charter  or  otherwise  to 
exemption  from  county  or  other  taxation,  that 
portion  of  the  road  which  is  liable  to  taxation, 
as  aforesaid,  shall  be  asrerred  separately,  and 
the  value  thereof  ap  ortloned  to  the  counties, 
municipal  townships,  cities  or  Incorporated 
towns  in  whloh  It  la  located." 
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In  conclusion  ]t  1«  our  opinion  tb  t distributable 
property  of  public  utilities  located  in  a ’’special  road  district" 
(in  counties  not  un-:er  towns.iip  orgau  i ration ) should  be  apportion- 
ed to  that  district.  *s  to  "common  road  districts"  (In  counties 
not  under  township  organization i distributable  property  should 
be  apportioned  insofar  as  the  special  road  and  bridge  tax  la 
concerned,  tc  the  district  in  which  it  is  located.  In  other  words, 
property  of  public  utilities  located  in  a road  ietrlct  (special 
or  common),  ae  concerns  the  special  road  and  bridge  tax  ( ec.  7391) 
is  ap  ortloned  to  the  district  wherein  located  according  to  the 
rule  prescribed  in  .action  100SF:.  As  per  your  ora1  request  we 
have  not  included  in  the  opinion  the  questions  inquired  about 
as  pertaining  to  counties  under  townrhlp  organisation. 


Youre  very  truly. 


James  L.  ^ornUostel 
Assistant  Attorney-hen-  ral . 


APPROVi-T* 


ROY  Me K ITT'-’ ICK 

Attorney- General . 


JL.lEO 


nuAi/3  a«u  muDUEa*-Hexuna  ror  or 1 ages  oi  sinsauri  River  to  De  ma« 

under  action  6139,  R.  S.  Mo.  1939.  Fafund  re- 
ceived, If  in  cash,  should  be  paid  to  county, 
olty  or  road  diet  riot  which  advanced  funds  In 
the  first  instance. 


Mayor  R.  L.  Willeford, 
Hardin,  Missouri. 

hear  Sir* 


Rove  bcr  38,  16  33, 


we  are  aofcnowi  edging  receipt  of  your  letter  in  which 
you  inquire  as  follows* 

•May  Z ask  of  you  in  behalf  and  for  the  Hardin 
Fpeoial  Road  District,  and  the  City  of  Hardin, 
of  Ray  County,  to  tr  for  what  mirpoee,  the 
refund  on  the  Lafayette-*1. ay  County  bridge  to 
he  used.  And  the  necesenr-  procedure  for  our 
district  to  get  their  proportionate  part  of 
this  fund.  Cur  road  dietriet  and  city  are  In 
need  of  any  fund  that  nay  belong  to  them,  as 
1 suppose  are  (tent  runic Ipal  1 tied. 

To  date  we  hawe  been  unable  to  ret  a distri- 
bution from  our  County  Court  in  our  community, 
although  some  districts  in  our  County  have 
received  their  anportionnrent.  Any  information 
ywir  office  may  give  us  will  be  grate-ful'.y 
received  by  our  coawunity*- 

Section  8139,  R.  3.  ro,  1929,  which  provides  for 
refunds  where  any  bridge  has  been  constructed  or  ’-urohnoed, 
la  as  follows: 

•Whenever  a county,  city  or  other  civil  cub- 
division  shall  have  constructed  or  urohssed 
out  of  nubile  funds  any  bridge  across  any 
navigable  stream  entirely  within  the  state  of 
i'icsouri,  that  forma  a oegmsnt  or  part  of  the 
state  road  system  or  any  easement  thereon,  then 
the  state  highway  commission  nay,  at  auch  tine 
or  times  as  the  road  funds  will  Justify  without 
interfering  with  other  state  road  construction 
or  maintenance,  construct  and  build  such  roads 
in  such  county,  city  or  other  civil  subdivision 
as  the  county  court  of  suoh  oounty  or  in  which 
such  city  or  other  civil  subdivision  is  eituate 
may  direct;  the  cost  of  which  roads  shall  be 
equal  to  the  value  to  the  ot-»te  of  ouch  bridge 
at  the  time  taken  over,  not  exceeding  In  any 
case  the  amount  expended  by  such  county,  city 
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or  other  clril  subdivision  in  the  acquisition  of 
such  bridge;  provided,  however,  that  any  county, 
city  or  other  civil  subdivision  nay  elect  to 
receive  such  reimbursement  from  the  state  highway 
commission  in  cash.* 


The  above  section  provides  for  a refund  to  the  county, 
city  or  other  oivil  subdivision  having  constructed  or  purchased 
out  of  public  funds  any  bridge  across  any  navigable  stream 
entirely  within  the  et&te  whenever  the  highway  commission  be* 
lieves  that  such  refund  may  be  made  without  interfering  with 
any  road  contract  or  maintenance.  The  section  provides  that 
the  highway  commission  may  construct  and  bu:id  roads  in  such 
county,  city  or  other  civil  subdivision  as  the  county  court 
of  the  county  in  which  the  city  or  other  subdivision  is 
situated  may  direct.  The  proviso  provides  that  any  county, 
city  or  other  oivil  subdivision  may  elect  to  receive  such 
reimbursement  from  the  highway  commission  in  cash. 


It  is  apparent  from  your  letter  that  the  county  has 
elected  to  reoelve  this  refund  in  cash  and  that  portions  of 
the  fund  due  to  other  districts  and  cities  have  been  paid  to 
them  by  the  county.  This  money  does  not  belong  to  the  county, 
but  belongs  to  the  city  or  road  distrlot  which  contributed 
the  funds  in  the  first  instance.  The  eounty  has  recognised 
this  by  making  refunds  to  some  districts  in  your  county,  but 
for  some  reason  has  failed  to  pay  to  the  city  of  Hardin  that 
portion  due  it.  If  the  county  refuses  to  make  this  distribu- 
tion, then  it  will  be  necessary  for  the  city  and  the  district 
to  bring  suit  against  the  eounty  to  recover  the  portion  due 
them. 


the 

You  next  inquire  what/ funds  arising  from  this  refund 
may  be  used  for.  Section  30  of  Article  X of  the  Constitution 
of  Missouri  provides  as  follows: 


"The  moneys  arising  from  any  loan,  debt  or 
liability,  contracted  by  the  State,  or  any 
county,  city,  town  or  other  municipal  corpora- 
tion, shall  be  applied  to  the  purposes  for 
which  they  were  obtained,  or  the  repayment  of 
such  debt  or  liability,  and  not  otherwise.* 

If  the  money  which  was  used  in  the  construction  of  the 
Laf ayetts-Ray  County  bridge  arose  from  a bond  issue,  then  under 
the  foregoing  constitutional  provision,  such  money  shall  first 
be  applied  to  the  retirement  of  the  bonds  and  not  otherwise. 

If  there  is  a surplus  of  funds  remaining  after  the  retirement 
of  the  bonds,  or  if  the  money  did  not  arise  in  the  first  in- 
stance from  the  sale  of  bonds,  then  we  believe  that  the  funds 
should  be  returned  to  the  treasury  of  the  olty  or  district  and 
allotted  to  the  funds  from  which  they  were  originally  withdraws. 
Section  8137,  dealing  with  refunds  for  roads,  expressly  exempt* 
•bridges  ofer  the  Mlesissipoi,  Missouri  and  the  navigable  por- 
tions of  the  Osage  and  Gasconad*  rivers. * That  Section,  therefore, 
does  not  apply  to  toe  refund  arising  from  the  fcaf ayw*tm-Ray 
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County  bridge  and  the  refund  for  this  bridge  is  made  under 
Sect ion  8129  which  does  not  provide  how  such  funds  shall  be 
used  after  they  have  been  paid  back  to  the  county,  city  or 
other  civil  eubdivision.  There  being  no  restriction  in  said 
section  as  to  how  refunds  shall  be  used,  re  are  of  the 
opinion  that  the  money  should  be  returned  to  the  treasury 
of  the  city  or  district  and  should  be  credited  to  the  fund 
from  which  it  was  drawn  and  may  be  used  for  the  seme  pur- 
poses which  the  funds  in  the  first  instance  might  have  been 
used  for. 


Tery  truly  yours. 


Assistant  Attorney  General. 


APPROTBB: 


Attorney  General. 


FfHjS 


AAAI 1UW 


Mr.  Andy  W.  Wilcox,  Chairman 
State  Tax  Commission, 
Jefferson  City.  Missouri. 


We  are  acknowledging  receipt  of  your  letter  in  which  you 
inquire  as  follows: 

•This  Department  is  asking  your  opinion  on  the 
following: 

I.  Is  grain  held  in  storage  in  an  elevator  in 
Missouri  assessable  as  personal  property  to  euoh 
elevator  company  as  of  June  1st? 

II.  Is  grain  purchased  and  owned  by  an  elevator 
company  assessable  to  such  company  as  personal 
property? 

III.  Is  grain  stored  in  an  elevator,  title  to 
whioh  la  in  some  resident  of  Missouri,  assessable 
to  such  elevator  oompany  or  to  the  owner? 

IV.  Is  grain  temporarily  held  in  an  elevator 
but  destined  for  reshipment  out  of  the  Stats 
assessable  to  the  elevator  company  holding  same 
on  June  1st? 


V.  Would  an  elevator  company  be  classed  as  & 
merchant,  and  would  its  stock  of  grain  owned  and 
held  under  consignment  or  on  storage  be  liable 
to  assessment  for  merchants  ad  valorem  tax?" 


The  constitutional  provisions  involved  in  your  inquiry 


Section  6 of  Article  1 of  the  Constitution  of  Missouri 
provides  as  follows: 


*The  property,  real  and  personal,  of  the  State, 
counties  and  other  municipal  corporations,  and 
cemeteries,  shall  be  exempt  from  taxation.  Lots 
in  incorporated  cities  or  towns,  or  within  one 
mile  of  the  limits  of  any  such  city  or  town,  to 
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the  extent  of  one  acre,  and  lots  one  mile  or  more 
distant  from  such  oitiee  or  towns,  to  the  extent  of 
five  acres,  with  the  buildings  thereon,  may  be 
exempted  from  taxation,  when  the  game  ere  used  ex- 
clusively for  religious  worship,  for  schools,  or 
for  purposes  purely  ©heritable;  also,  such  property, 
real  or  personal,  as  may  be  used  exclusively  for 
agricultural  or  horticultural  sooieties:  Provided, 
That  such  exemptions  shall  be  only  by  general  law." 

Section  7 of  Article  X of  the  Constitution  of  Missouri 
provides  as  follows: 

"111  laws  exempting  property  from  taxation,  other 
than  the  property  above  enumerated,  shall  be  void.* 

In  support  of  the  above  constitutional  provisions  the 
Legislature  has  enaoted  the  fallowing  general  statutes  which 
are  pertinent  to  your  inquiry. 

Section  9743,  H.  S.  1^.  1939,  provides  as  follows: 

*For  the  support  of  the  government  of  the  state,  the 
payment  of  the  public  debt,  and  the  advancement  of 
the  public  Interest,  taxes  shall  be  levied  on  all 
property,  real  and  personal,  exoept  as  stated  in 
the  next  section.* 

Section  9743,  R.  S.  Sfe.  1929,  provides  as  follows1 

"The  following  subjects  are  exempt  from  taxation: 
First,  all  persons  belonging  to  the  army  of  the 
United  States;  eeoond,  all  lands  and  lots,  public 
buildings  and  structures  with  their  furniture  and 
equipments,  belonging  to  the  United  States;  third, 
lands  and  other  property  belonging  to  this  State; 
fourth,  lands  and  other  property  belonging  to  any 
city,  county  or  other  municipal  corporation  in 
this  state,  including  market  houses,  town  halls 
and  other  public  structures,  with  their  furniture 
and  equipment#  and  all  public  squares  and  lots 
kept  openfcr  health,  use  or  ornament;  fifth,  lands 
or  lots  of  ground  granted  by  the  United  Spates  or 
this  state  to  any  county,  city  or  town,  village  or 
township,  for  the  purpose  of  education,  until  dis- 
posed of  to  individuals  by  sale  or  lease;  sixth, 
lots  in  incorporated  cities  or  towns,  or  within 
one  mile  of  the  limits  of  any  such  city  or  town, 
to  the  extent  of  one  acre,  mid  lots  one  mile  ox 
more  distant  from  such  cities  or  towns,  to  the 
extent  of  five  aores,  with  the  buildings  thereon, 
when  the  same  are  used  exclusively  for  religious 
worship,  for  schools  or  for  purposes  purely  chari- 
table, shall  be  exempted  from  taxation  for  state, 
county  or  local  purposes. * 


Mr.  Andy  W.  Wilcox, 


-3~ 


December  16,  1933. 


Section  9746,  R.  8.  Mq.  1939,  provides  as  follows: 

"Every  person  owning  or  holding  property  on  the  first 
day  of  June,  including  all  such  property  purchased 
on  that  day,  shall  be  liable  for  taxes  thereon°tne 
ensuing  year.* 

tinder  Section  6 of  Article  X of  the  Constitution  the 
people  of  the  State  have  determined  what  property  shall  be  exempt 
from  taxation,  tinder  Section  7 above,  they  have  provided  that 
none  other  than  enumerated  in  Section  6 shall  be  exempt.  The 
Legislature  in  Section  9743  has  declared  the  exemptions  under 
the  foregoing  constitutional  provisions.  It  does  not  appear 
that  either  the  constitution  or  the  laws  of  the  state  exempt 
from  taxation  grain  held  in  storage  by  an  elevator  company,  as 
distinguished  from  any  personal  property  subject  to  taxation. 

In  Mullins  v.  Cemetery  Association,  238  Mo.  681,  689, 
the  Supreme  Court  says: 

aIt  is  settled  law  that  statutes  creating  exemptions 
from  taxes,  whether  general  or  special,  are  strictly 
construed,  end  the  right  of  exemption  exists  only 
when  expressed  in  explicit  terms  and  must  be  estab- 
lished beyond  a reasonable  doubt." 

In  view  of  the  foregoing,  therefore,  it  is  our  opinion 
that  grain  stored  in  a elevator  within  the  State  of  Missouri 
has  not  been  exempted  from  taxation. 

Section  9746,  quoted  above,  provides  that  every  person 
•owning"  or  "holding"  property  on  the  first  day  of  June,  in- 
cluding property  purchased  on  that  day,  shall  be  liable  for 
taxat ion. 


In  State  ex  rel.  v.  Haphe,  31  S.  S.  (3d)  788,  791,  the 
Supreme  Court  says: 

"Both  the  person  "owning"  and  the  oerson  "holding" 
personal  property  are  liable  for  taxes  thereon,  and 
such  taxes  may  be  assessed  age  ins t either  or  both. 

But  with  respect  to  each  they  do  not  become  a debt 
unless  and  until  they  are  duly  assessed  against  him 
in  the  manner  prescribed  by  law." 

We  therefore  answer  your  inquiries  as  follows: 

I. 

We  are  of  the  opinion  that  grain  held  in  storage  in 
an  elevator  in  Missouri  is  assessable  as  personal  property 
to  such  elevator  as  of  June  1st. 

XX. 

We  are  of  the  opinion  that  grain  purchased  and  owned 
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the  elevator  company  is  assessable  to  suoh  company  as 
assessable  property. 


III. 

We  axe  of  the  opinion  that  grain  stored  in  an  elevator, 
the  title  of  which  is  in  a resident  of  Missouri,  is  assessable 
to  either  the  elevator  comoany  or  to  the  owner.  If  the  owner 
lives  in  the  county  wherein  the  grain  is  stored,  then  it 
should  be  assessed  against  the  owner  in  such  county.  If  the 
owner  does  not  reside  in  the  county  wherein  the  grain  is 
stored,  then  under  Section  9745,  H.  S.  Mo.  1939,  the  grain 
should  be  assessed  to  him  in  the  eounty  where  the  owner 
resides. 


17. 

»e  are  of  the  opinion  that  grain  held  by  an  elevator 
company  on  the  first  day  of  June  is  assessable  even  though 
it  is  conteapl a ted  that  suoh  grain  later  may  be  shinned  out 
of  the  State, 


7. 

Section  10075,  H.  8.  -io.  1929,  which  declares  who  is  a 
merchant,  provides  as  follows: 

■Every  person,  corporation  or  copartnership  of  persons, 
wao  shall  deal  in  the  selling  of  goods,  wares  and  mer- 
chandise, including  clocks,  at  any  store,  stand  or 
place  occupied  for  that  purpose,  is  declared  to  be 
a merchant.* 


We  do  not  believe  that  an  elevator  company  conducts  its 
business  in  such  a way  as  would  make  It  a merchant  under  the 
above  section.  However,  whether  or  not  it  ie  a merchant  is 
a mixed  question  of  fact  and  law,  and  if  they  are  engaged 
to  a considerable  extent  in  the  business  of  selling,  then 
they  may  be  merchants  within  the  above  definition.  We,  how- 
ever, conclude,  with  a showing  to  the  contrary,  that  the  ordin- 
ary elevator  company  is  not  engaged  in  the  business  of  a mer- 
chant so  as  to  make  them  subject  to  the  merchant 'a  ad  valorem 
tax. 


APPROVED: 


Yer^JteJly  yours, 

"Assistant  Attorney  GejieTjd. 


Ay 


Attorney  General. 


rrriis 


SCHOOL  POTTO*/  ) 

\ 

COtFNTY  OVpICFRSs  ) 


i £ 
v , 


loney  in  county  school  fund  or  township  fund 
withdrawn  from  treasury  by  warrant  or  order 
by  board  of  directors  or  treasurer. 


December  30# 


1933, 


f!or . Dockery  Mlson 
Pro seen ting  attorney 
Harr i eon  County 
ethany,  Missouri 


Lear  Mr: 


TMs  Is  to  acknowledge  yotir  letter  w ieh  reads  as 

follows i 


"The  Treasurer  of  Harrison  County  has 
asked  me  to  ijet  an  oolnlon  from  yon  on 
the  following  proposition:  The  County 
Court  has  failed  so  far  to  Is  rue  warr- 
ants for  payment  of  County  and  township 
interest  on  5chool  Ponds.  The  Co  nty 
Clerk  furnished  the  Treasurer  with  the 
1933  apportionment  sheet  and  ask^d  the 
Treasurer  to  make  disbursements  according 
to  the  an  ortionm^nt  sheet  without  warrants 
be:ng  Issued  for  the  same, 

uest’on  *o.  1-  Has  the  Treasurer  the  right 
to  make  disbursement  from  the  apportionment 
sheet  without  any  warrants  beings  issued? 

Question  Ho.  2-  If  the  County  Court  sho"ld 
make  an  order  of  record  directing  the  Treas- 
urer to  make  disbursements  according  to 
an nor t ion men t sheet,  wo>  Id  that  authorise 
the  Treasurer  to  is rue  cheeks  for  disburse- 
ment? 

Please  let  me  have  an  answer  as  soon  as 
possible.  The  school  districts  are  in  need 
of  this  -oney." 


-ion.  ockery  Wilson 


-e- 


i'-ee.  30,  1933 


Article  2,  Chanter  57,  ft.  3*  !o.  1929,  if  styled  "r.aws 
Applicable  tu  all  Clarees  of  qhools",  and  Section  9943  of  raid 
rtlcle  and  chanter  provides  ae  follows! 

"It  la  hereby  au.de  the  doty  of  the  several 
contj  courts  of  this  state  to  diligently 
collect,  preserve  and  securely  invest, 
at  the  highest  rate  of  Interest  that  can 
be  obtained,  not  exceeding  eight  nor  less 
than  four  per  cent,  per  annum,  on  unen- 
cumbered re  tl  estate  security,  worth  at 
all  timer  at  least  double  the  sum  loaned, 
and  nay,  in  Its  discretion,  require  per- 
sonal security  In  addition  thereto,  the 
proceeds  of  all  moneys,  stocks,  bonds 
and  other  property  belonging  to  the  county 
school  fund;  also,  the  net  proceeds  from 
the  sale  of  estraya:  also,  the  clear  nroceeds 
of  all  penalties  and  forfeitures,  and  of  all 
fines  collected  in  the  several  counties 
for  any  breach  of  the  penal  or  military  laws 
of  this  state,  and  all  moneys  which  shall  be 
paid  by  persons,  as  an  equivalent  for  ^xamp- 
felon  from  military  duty,  shall  belong  to  and 
be  securely  invested  and  sacredly  preserved 
In  the  several  counties  as  a county  public 
school  fund,  the  income  of  which  fund  shall 
oe  collected  annually  and  faithfully  aurro- 
prlated  for  establishing  and  maintaining  fraa 
public  schools  In  the  several  counties  of 
this  state." 

Section  9247  provides  as  follower 

"The  proceeds  of  the  sixteenth  section,  or 
other  lands  selected  in  lieu  thereof,  th# 
interest  of  such  proceeds,  the  rents  and 
profits  of  such  lands,  and  all  the  public 
scmooI  moneys  which  shall  be  apportioned  to 
any  unorganised  township,  arising  from 
dividends,  proceeds  and  profits  of  te  public 
school  fund,  shall  constitute  a township 
school  fund." 


Hon.  Tackary  Miron 


. 3*  , ^ 933* 


You  state:  "The  County  Court  hae  failed  so  far  to 
Issue  warrants  for  payment  of  County  and  township  Interest  on 
School  Panda**  "e  assume  you  mean  this  statement,  1 unda 
obtained  by  virtue  of  factions  9243  and  9247,  supra,  and  our 
opinion  Is  written  on  this  ass  apt  Ion. 

Note  these  statutes  relating  to  county  school.  funds 
(Section  9243)  and  township  funds  (Section  9247), 

Section  9245  provides  as  followr* 

hen  ever  any  county  in  thlr  state  -nay  have, 
separate  and  apart  fro  n the  town  shin  fiwis, 
any  public  school  fund  arising  from  any 
source  whatever,  the  same  shall  be  under 
the  jurisdiction  of  the  county  court  of 
said  county,  who  shall  be  governed  In  Its 
care  and  investment  by  the  same  rules  and 
regulations  as  govern  Its  actions  In  the 
township  funds— the  proceeds  of  paid 
f nda  t be  c ol loc ted  annuaTl y --mfl  -Is  trl- 
Sutcd  -> s provided  In  sue tiou  -P57. H 

'action  9248  provides  as  follows i 

"The  county  courts*  respectively,  eha1! 
have  the  care  and  management  of  the  school 
funds  of  the  several  townships  within  their 
respective  jurisdictions,  and  shall  cause 
acconte  thereof  to  be  stated  and  kept  so 
as  to  exhibit  the  t ' nds  of  each  township 
separately,  ma  the  disposition  thereof." 


The  above  statutes  *vow  the  sources  of  these  funds  and 
manage 'lent  of  saws.  You?  attention  Is  directed  to  the  under  sc  o red 
portion  of  Section  '>£46,  rupra. 


Section  9246  In  port  provides* 

"The  county  treasurer  shall  coll «c t.  or 
cause  to  be  collected,  aH  gcuool  moneys 
mentioned  in  section  9243.  and  all  other 
moneys  for  school  purno res  In  his  county* 
etc ." 


Hon.  Dockery  Alison 


4 


Dec.  30,  1333 


It  le  thus  seen  by  Section  >246  that  the  county  treas- 
urer collects  all  school  moneys  and  faction  9245  provides,  "any 

public  school  fund  arising  fro a any  source  whatsoever ths 

proceeds  of  said  funis  to  be  collected  annually  and  distributed 
as  provided  in  section  9837.* 

Sec tl on  9867  provides  for  the  "Anportionment  of  public 
school  fund"  and  In  part  provides  as  follows! 

"The  state  superintendent  of  public  schools 
shall,  annually,  before  August  15th,  appor- 
tion the  public  school  f’md  acpll-'d  for  the 
benefit  of  the  public  schools  among  ths 
different  counties.  This  ap  ortlo'went 
shall  he  wade  as  follows;  etc." 


And  further, 

"and  In  waking  such  distribution,  each  eo’inty 
clerk  shall  apportion  all  moneys  collected 
on  tax  duplicate  of  any  district,  for  the 
use  of  schools  to  such  district,  all  moneys 
received  from  the  state  treasurer,  smd  all 
moneys  on  account  of  Interest  of  the  f’*ide 
accruing  fro-’  the  sale  of  section  sixteen 
or  other  lands  In  lieu  thereof  to  the 
district  sohools  in  the  congressional  town- 
ships, and  parts  of  congressional  townships 
to  which  said  land  belonged,  and  all  other 
moneys,  for  the  use  of  schools  In  the  county, 
and  not  otherwise  ap  ortloard  by  law,  to  the 
proper  district!  etc." 

Section  9261  pertains  to  the  "Duties  of  co  nfcy  clerk— 
assersnent  of  estimates." 

Section  9863  provides  as  follows; 

"The  clerk  of  each  and  evory  co*  nty  court 
shall,  on  or  before  the  thirty-first  day 
of  July,  annually,  wake  out  and  tr  remit  to 
the  state  superintendent  of  nubile  schools, 
at  Jefferson  City,  an  abstract  of  a'l  the 
returns  of  school  districts,  cities  or  towns 
In  his  county  made  to  him  according  to  the 
form  that  may  be  prescribed  by  the  state  super- 
intendent: also,  the  amount  of  Income  of  the 
school  funds  of  SAld  co  nty,  and  amount  realised 
from  taxes  collected  therein." 


Dee  • SO,  1935. 


.ion.  luekery  nil son  -6- 


: action  9264  provides  In  part  as  follows: 

"It  shal"!  be  the  dvty  of  the  county  rlerk 
to  take  a receipt  fro n the  county  collector 
for  the  cchool  taxes  by  him  placed  on  the 
general  tax  books;  and  the  collector  shall 
proceed  to  collect  the  sane  In  like  manner 
as  the  state  and  co  nty  taxes  are  or  -nay  be 
collected,  etc." 

Section  9266  provides  In  part  as  follows; 

"The  county  treasurer  In  each  county  tha’l 
be  the  cuetodlan  of  all  moneys  for  school 
purposes  belonging  to  the  different 
districts,  until  paid  out  on  warrants  duly 
Issued  by  order  of  the  board  of  directors  ' 
or  to  the  treasurer  of  some  town,  city  or 
consolidated  school  district,  as  authorized 
by  this  chapter,  etc.* 


above  we  have  shown  that  the  statutes  nrov’de  that  county 
school  fund  and  township  fund  are  under  the  management  of  the 
county  court.  The  Interest  arising  from  these  funds  Is  ao^ortloned 
to  the  school  districts  as  provided  for  in  Section  ^667.  All 
school  moneys  arising  fro  * any  source  (section  9266)  are  In  the 
custody  of  the  county  treasurer  and  such  custody  divested  from 
hi*  "*>ntll  paid  out  on  warrants  duly  Issued  by  ord**r  of  the  board 
of  director  or  to  the  treasurer  of  some  town,  city  or  consolidated 
school  district."  *?e  have  thus  seen  that  it  Is  not  necessary 
for  the  county  court  to  make  any  order  or  draw  any  warrant  for 
the  school  districts  to  receive  this  money.  The  only  thing  neces- 
sary Is  a warrant  or  order  fror  the  board  of  directors. 

In  answer  to  yo<ir  question  No.  1,  It  Is  our  opinion  that 
the  treasurer  has  no  right  to  make  disbursement  from  the  apportion- 
ment sheet  without  any  warrants  being  Issued.  The  warrants  or 
order,  however  Issued  (Section  ">266 ),  come  from  the  board  of 
directors,  treasurer  or  at  cetera  of  the  school  or  school  district. 
Thus,  our  answer  to  your  question  Ho.  2 will  be  In  the  negative. 


A word  might  at  this  time  be  appropriate  as  to  the  nature 
and  object  of  this  fund . A reading  of  Cornua  Juris,  Vol.  56, 


SIS 


don.  1 ockery  Ml  eon 


6 


■ec.  SO,  1953. 


0 179  ®t  eeq.,  under  the  title  of  "Pehool  bands  and  School 
nde*1  give*  a fair  epitome  of  this  subject.  °a  e 66P  of  the 
ne  volume  of  Corpus  Juris,  relating  to  the  power  and  duty  to 
Issue  war  ants  2»  general,  has  this  to  says 

**The  power  and  duty  of  ordering,  draw  ng, 
signing,  or  paying  school  warrants  or 
orders  la  usually  vested  by  statute  In 
certain  specified  boards  >r  officers, 
under  which  statutes  It  Is  held  to  be  the 
Imperative  duty  of  the  prone r officer  to 
draw  or  sign  warrants  when  properly  request- 
ed or  presented;  and  If  he  Improperly  re- 
fuses to  do  so  a writ  of  mandamus  will  lie 
st  the  Inetanoe  of  one  showing  himself 
entitled  to  such  warrant  or  order,  to 
compel  Its  Iseuancs.  arrant s draw  by 

d#  facto  officers  charged  with  that  duty 
are  vai Id.  On  the  other  hand,  warrants 
drawn  by  the  officers  of  a school  district 
organised  contrary  to  law  so  that  It  has 
no  ds  facto  existence  are  Invalid,  '’here 
the  power  to  draw  such  warrants  or  orders 
Is  vested  In  a particular  board,  it  Is  a 
personal  trust  which  cannot  be  delegated  by 
such  board  to  one  of  their  number,  but  must 
be  executed  In  person  by  each  and  all;  and 
so,  following  the  general  rule  that  boards 
must  act  aa  a body  and  not  aa  individuals 
in  the  making  of  contracts,  a warrant  Issued 
by  an  officer  pursuant  to  an  agreement  entered 
Into  by  the  members  of  the  board  as  Individ- 
uals is  Invalid. * 


Trusting  the  above  answers  your  inquiry,  we  are 


Yours  very  truly. 


Jamee  L.  HornUostsl 

A P R QVT'D t Assistant  Attorney-  General 

— f'v  w.TWfm' 

Attorney-'iwneral . 


,TL.;:  0 


POLICE  OmCER  - Special  motorcycle  police  in  Cartervxlle 

V 


September  15,  1933 


FILED 

/ 7 


•H- 


Mr.  A.  1,  Volf enborger , 
”ebb  City,  Missouri 

Dear  Sir; 


This  department  acknowledges  your  letter  as  follows; 

"I  am  writing  you  for  an  opinion  relative 
to  the  legality  of  the  office  of  Special  Motor- 
cycle Police  Officer  in  the  city  of  Carterville, 
Carterville,  Missouri. 

Here  are  the  facts.  The  mayor  appointed 
two  members  of  the  council,  himself  the  chair- 
man, as  the  special  police  committee.  This 
coiumittee  forthwith  employed  one  John  Gabriel  as 
Special  Motor- cycle  Policeman,  subject  to  the 
approval  of  the  council  at  the  next  regular  meet- 
ing. 


They  didn't  employ  him  on  a fixed  salary. 

They  agreed  to  fixed  fine  of  $5.75,  the  police 
judge  receiving  $3*50,  the  policeman  receiving 
$2.60  and  the  city  the  remainder,  75£. 

At  the  first  regular  meeting,  myself  and 
one  other  man  who  conducts  a small  business  here, 
in  behalf  of  the  business  nen  of  the  town  offered, 
what  we  thought  some  worthwhile  objections  to 
the  appointment  in  this  manner,  of  this  man  as 
a special  police  officer*  One  member  mowed  to 
table  the  appointment  and  was  seconded  and  the 
motion  carried. 

At  the  next  regular  meeting  we  presented  a 
petition  signed  by  all  business  men  but  three, 
reguesting  the  council  to  remove  this  officer. 

The  petition  was  read  by  the  secretary.  One  of 
the  members  moved  to  table  the  petition  for 


Mr*  A.  V,  • Volf enbarger  ft2 


further  consideration,  it  curried.  The  next 
week,  in  secret  session,  called  by  the  mayor, 
this  man  was  appointed. 

te  have  a business  here  that  depends 
largely  on  tourist  traffic,  ’:1th  this  man  con- 
fining hie  arras te  largely  to  people  from  other 
states  we  are  certain  to  loose  a portion  of  this 
business. 

This  is  a town  of  about  1200  people  and 
we  don*t  see  the  need  of  an  officer  of  this  type. 

If  there  is  any  way  of  getting  him  removed  we 
would  like  to  know  Just  what  course  to  pursue. 

, I believe  I am  safe  in  saying  that  90%  of  the 

people  here  are  opposed  to  having  this  office. 

It  is  quite  evident  that  he  hae  been  employed 
In  order  that  he  can  pay  some  outstanding  bills* 

It  is  the  opinion  of  most  of  the  representa- 
tive citizens  of  Cart ervi lie  and  Vebb  City  that 
this  Job  was  created  not  as  a safety  measure 
but  ao  legal  graft.  An  early  reply  will  be 
appreciated* N 

section  6960,  Revised  Statutes  of  Missouri,  1933  provide 
as  follows  i 


"The  mayor,  with  the  concent  and  approval 
of  the  majority  of  the  members  of  the  board  of 
aldermen,  shall  have  power  to  appoint  a treasurer, 
city  attorney,  city  assessor,  street  commissioner 
and  night  watch:  tan,  and  such  other  officers  as 
he  may  be  authorized  by  ordinance  to  appoint, 
and  if  deemed  for  the  best  interests  of  the  city, 
the  mayor  and  board  of  aldermen  may,  by  ordinance, 
employ  special  counsel  to  represent  the  city, 
either  in  a case  of  a vacancy  in  the  office  of 
city  attorney  or  to  assist  the  city  attorney, 
and  pay  reasonable  compensation  therefor,  and  the 
person  elected  marshal  may  be  appointed  to  and 
hold  the  office  of  struet  commissioner." 

Section  7016,  Revised  Statutes  of  Missouri,  1933,  provide 

the  style  of  Oidinances,  how  passed  and  how  revived. 

In  the  case  of  Deurmont  v.  Mound  City,  278  3.  u . 802, 

the  Kansas  City  Court  of  Appeals  snid* 

"It  is  claimed  that  a motion  or  resolution 
^,as  adopted  on  June  7,  1930,  by  the  board  of  alder- 


Ur*  A< 


olienb  rt-er  ^3 


:^n  of  defi.ifc.ant  city  «:jployln:  fir*  G'Fillon 
to  an  i t tu«  city  in  defc»..inr  t ho  injunction 
suit*  No  ordinance  was  passed  esploylng  Kr* 

C*r  lion  and  City  Clark  failed  to  record  the 
resolution*  if  there  was  one  adopted  t>j  ths 
board  of  Idcmen,  go  on  February  4,  1031,  the 
board  pae  ed  a resolution  oiderin#  the  City 
cl  rk  to  nend  hie  minutes  to  chow  such  em- 
ployment, which  was  a.  co;din;Iy  uonc.  0#Fallon 
as  in  ted  in  ..he  def ' noe  of  the  injunction  suit 
ard  the  evidence  shows  his  services  vers  of  the 
rceeon.Vale  value  of  ' 1,000*  ’o  ordinance  vac 
passed  employ  in;  Kr*  0* Fa lion  or  anyone  else  to 
as  let  the  city  in  the  attcr  of  the  injunct  on 
suit  and  bis  «KMloy:aeat 

5*  ins.-  (Row  0960  and  7016). 


And  In  the  same  cuss  thsy  further  soldi 

There  was  nore  than  a mere  defective  exercise 
of  the  power  by  the  city,  us  ths  power  to 
•cvloy  special  counsel  under  the  cir  curio  lances 
could  only  be  exarc lead  by  ths  nryor  and  boui^d 
of  aldoxTien  enaetin;  an  ordinance  on  the  subject* 

I nets  ;d  of  there  bo  in-;  a defective  or  irre-ulnr 
exeroice  of  power  there  wac  no  exercise  of  the 
power." 

I have  interpreted  your  letter  to  tue  effect  that 
no  ordinance  appointing  the  Special  Police  officer  was 
paused  by  the  bo'.ru  of  aide  no n.  if  this  is  true  then  we 
rule  tli  t said  .Special  Police  officer  is  not  in  fact  an  officer 
of  the  city  of  Cartervllle* 


APPROVED 


To  its  very  truly, 


Attorney  General# 


TAXATION  -SALKS  TAX  j 
CONSTITUTION.  ! 


House  bill  No.  5 Pending  before  the  57th 
General  Assembly  Is  unconstitutional. 


\V\ 

Docembor  b,  1953 


Senator  carroll  1 sdora 
Chairman  ..ays  and  -leans  Com-.ltt.ee 
end  members  thereof# 


'ear  -.r.  chairman  end  members  of  the  Commit tee: 


Pocolpt  of  your  request  for  an  opinion  from  thle 
department  as  to  the  constitutionality  of  House  bill  No.  5,v>ond- 
Ing  before  the  57  th  ueneral  aeeombly.  In  extra  sees  tea.  Is  ack- 
nowledged. 


In  complying  with  your  request,  we  do  no*  overlook 
the  Importance  of  the  matter  Involved  nor  the  responsibility  t;  at 
lies  before  us.  Your  question  Is  to  be  answered,  however,  only  by 
an  application  to  the  bill  of  the  federal  and  our  State  Consti- 
tutions • 


F.  each  in  our  conclusions  herein,  we  have  kept  In  mind 
the  well  established  rule  of  statutory  construction  that  all 
doubts  as  to  the  constitutionality  of  a law  shall  be  resolved  In 
favor  of  Its  legality.  * ■ 

1 • 


u 


t 

J 


UGU-  HILL  NO. 

TrmTHwre 


(a).  In  determining  the  constitutionality  of  House 
bill  No.  5 the  irst  ore ml bo  to  be  considered  Is  the  character 

of  tax  sought  to  be  Imposed  by  the  bill. 

faction  2 of  the  bill  provides: 

I 

"A  tax  is  hereby  Imposed  upon  all  persons 
en  r.a  5 dTTnth  e puslaeta  oTeflllng t anal lie 
r^ers one!  property  at  rotaTl  In  this  state 


. ana tor  Carroll  • Icdora 


-S- 


hacoaiber  d,  1933 


at  'he  rata  of  1,  of  the  g-rose  receipts 

- T|  - ■ “ r -l~lJiL  -^anA«-«BB4|i  wkMi  I ■!■ — !■  uiPHifh  — j u 

from  F:ich  ,■  alee  ob  herein  provided  * after 
the  teitlng  effect  of  Thfe  act  and  prior 
to  January  1,  19*S6{  provided,  however, 
that  such  tax  Is  not  Imposed  upon  the 
privilege  of  engaging  In  any  fcuslnene  In 
Interstate  Conferee  or  otherwise,  which 
business  may  not  under  the  Constitution 
and  Statutes  of  the  United  tates  of 
America  be  made  the  subject  of  taxation 
in  this  state.  * * * ” 


oy  the  above  section  the  tax  Is  attempted  to  be 
Imposed  upon  all  persons  engaged  in  the  bust nee?  of  soiling 
tangible  personal  property  at  retail  In  this  state  at  the  rate 
of  one  per  cent  of  the  gross  receipts  from  such  sales,  as  is 
In  the  bill  provided* 


beet Ion  23  provides  In  part* 

"If  any  person  after  th®  effective  date 
of  tills  act  shall  engage  or  continue  in 
any  business  for  which  a privilege  tax  to 
Imposed  by  this  act,  as  a condition  preee- 
dent  to  engaging  or  continuing  In  such 
business,  he  shall  apply  for  and  obtain 
from  the  util  tor,  upon  the  payment  of  the 
sura  of  one  Dollar  ( 1*00) , a license  to 
engage  In  and  to  conduct  such  business  for 
the  current  tax  year,  upon  the  condltl on 
that  he  shall  pay  the  emergency  tax  accru- 
ing to  the  State  of  *41  sc  curl  under  the 
provisions  of  this  Aetj  and  he  shall  there- 
by be  duly  licensed  to  en/page  In  and  conduct 
such  business*  * * * " 


*- action  2 having  provided  that  the  tax  therein 
provided  for  Is  not  to  bo  Imposed  upon  the  nrlvllo  ,o  of 
engaging  In  business  In  Interstate  C o -sna  r e © indicate s that 
the  writer  of  the  bill  liad  In  mind  that  the  tax  sou  ht  to  be 
levied  thereby  Is  a privilege  tax. 

Deetion  4 of  the  bill  refers  to  the  tax  provided 
for  In  the  Act  as  a privilege  tax,  likewise  Section  23  of 
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the  till  refer*  to  the  tax  a ro pored  to  to  imposed  by  the  Act 
ar  a privilege  tax.  o understand  the  words  * privilege  tax4* 
nay  be  synonymous  with  occupation  tax  and  both  to  be  dieting,;  1* 
shed  from  u tax  on  property. 

The  case  of  Vlquesnoy  ▼.  aanrar  City  306  *io.  46d, 
involved  tho  validity  of  on  orU In  l nee  passed  by  the  legislative 
authority  of  Kansas  City  which  imposed  a tax  of  one  c-nt  a gallon 
on  ^asollne  sold  by  tho  dealer*  .-1th  reference  to  the  character 
of  that  tax  the  Supreme  Court  of  this  state,  at  page  405  of  the 
opinion  raids 


"The  first  question  for  determination 
is  whether  tho  tax  of  one  cent  a gallon 
on  the  gasoline  sold  by  the  dealer  is 
a property  tax  or  an  excise  or  occupation 
tax.  -here  a tax  in  imposed  and  is 
measured  by  the  amount  of  business  done 
or  the  extent  to  which  the  privilege  Is 
conferred  or  exercleod  b;,  a taxpayer. 
Irrespective  of  the  value  of  uls  assets, 
it  Ip  an  excleo  tax.  **■&#** 

here  a tax  Is  measured  by  the  gross 
receipts  of  tho  business,  the  amount 
of  premiums  received  by  an  Insurance 
compnny # the  number  of  carriages  kept 
by  a livery  stable,  the  number  of 
passengers  transported  by  a street  roll* 
way  company , and  other  taxes  of  that 
nature,  it  is  occupation  tax  - one  form 
of  excise  tax.  It  has  been  applied  to 
the  volume  of  gasoline  sold,  such  ar  the 
tax  we  have  under  consideration  here. 

(In  ro  Opinion  of  the  Justices,  121  Atl. 
(•io.)  902 j Itate  v.  dart  217  Pac.  ( ash.) 
45;  Altitude  Oil  Co.  v.  t'eople,  202  Pac. 
(Colo.)  lbO. ) In  case  of  . owrnan  v. 
Continental  Oil  Co.,  236  U.  S.  642,  it 
was  hold  by  tho  ederal  Supreme  Court 
that  such  a tax  was  consistent  with  the 
duo— process  and  equal- protect! on 
clauses  of  the  fourteenth  Amendment 
of  the  ederal  Constl tutlon." 
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On  the  seme  subject  the  Supreme  Court  of  Illinois  In 
Inter  v.  vorrett  552  'll.  page  441,  having  under  consideration 
the  question  of  the  validity  of  a sales  tas  lav,  touch  like  that 
embodied  In  House  olll  Ho.  5,  at  page  457  saldt 

"A'e  hold  that  the  tax  is  not  a property 
tax  and  la  not  a tax  on  purchasers  of 
property,  but  le  a tax  on  persona  en- 
gaged In  the  buslneei  of  celling  tangible 
personal  property  at  retail  * » an 
occupation  tax." 


hut  one  conclusion  can  bo  reached,  therefore,  and 
that  la  that  the  tax  sought  to  to  lapoeed  by  House  hill  Ko.  5 
le  an  excise  tax  in  the  nature  of  an  occupation  tax,  which,  as 
our  supreme  Court  said  In  the  Vlquosney  ease  is, 

"*  * « * one  fore  of  excise  tax*  *■  * ." 


nOU£  - MO.  5 1HCJ  H H^.V  HUE 

rXT«E^LTTum~3iT7o~s~gT!Sr8 

^ rich  “x m id  ccffsTT ruToE  o: " 




( b) . taction  3 of  Article  X of  lbs  Consti tut* on  of 

the  State  of  tidsscurl  provides) 


"raxes  may  be  levied  and  collnctod 
for  pu  11c  purposes  nly • .hey 
shall  La  uniform  upon  the  same  class 
of  subjects  within  the  territorial 
limits  of  the  authority  levying  the 
tax,  und  ell  taxes  shall  be  levied 
and  collected  by  general  laces. " 


Logically,  the  next  question  for  determination  Is 
whether  or  not  the  kind  and  character  of  tax  attempted  to  be 
dealt  with  In  House  dill  Ho.  5 comas  within  the  limitation 
and  restriction  of  Section  3 of  Article  X of  the  Constitution 
above  set  out.  That  question  has  been  determined  by  the 
Supreme  Court  of  this  state  In  Vlquoaney  v.  Kansas  City,  where 
the  court  at  oage  498  of  the  opinion  said l 

* i ho  present  tax  being  a revenue  measure 
It  must  conform  to  faction  5,  rticlo  A, 
of  the  Constitution,  providing  that  the 
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tax  uniat  be  uniform  uoon  the  same  clasp 
of  subject®  within  the  territorial  limits 
of  the  authority  levying  the  tax*" 

The  act  being  clearly  a revenue  measure.  It  Is  to 
be  construed  according  to  the  provision  of  the  constitution 
above  set  out. 


XI. 


VAX  It  IMPOS 

— amtrisrR 


R^TAIL  H 

mt  cr“ 


A thlViU.-diT" TAX  id_  nbXdiS, 


{ a ) . i. s heretofore  stated,  Section  2 of  the  act  imposes 
whatever  tax  Is  levied  by  the  Act  uoon  all  per  cons  an^a.-ed  In 
the  business  of  sellln,-.  tangible  pars onel  property  at  retail. 

In  Sect '? on  i of  the  ^.ct  'sile  at  retail,”  le  defined  as  any 
transfer  of  the  ownership  of  or  title  to  tangible  personal 
property  to  tne  purchaser  at  retail  lor  use  or  consumption, 
and  not  for  resale  as  tangible  personal  proporty  for  e valuable 
consideration.  "Selling  price"  and  "gross  receipts”  are 
defined  In  said  Section  1 to  be; 

" Celling  price*  or  the  *amount  of  a sale* 
means  the  consideration  for  a ale  valued 
In  money,  whether  received  In  money  or  other- 
wise, Including  cash,  credits,  services  and 
property  of  every  kind  or  nature  and  sliall 
be  determined,  without  any  deduct' on  on 
account  of  the  cost  of  the  property  sold, 
the  cost  of  materials  used,  labor  or  service 
cost,  or  any  other  expanse  witat soever. 

' iroos  receipt  s*  from  the  sales  of  tangible 
personal  property  at  retail  means  the  total 
railing  price  or  the  amount  of  such  sales. 

In  the  case  of  charge  and  time  sales  the 
amount  thereof  shall  be  Included  only  es  and 
when  payments  are  received  by  the  seller." 

Section  2 oi  the  hill.  In  part,  provides: 

"The  vendor  shall  keep  a record  of  daily 
sales  and  a record  of  tne  amounts  collected 
from  purchasers  a£  the  tax,  as  herein 
provided,  and  snail  ps  y over  all  such  sums 
collected  as  tax  at  the  time  of  maklnr  the 
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return  required  by  section  3 hereof  and 
the  vendor  shall  be  allowed  to  credit 
against  the  amount  returned  under  lection 
3 subdivision  {J)  all  such  e ounts  so 
collected  and  ptld  over  fo  ChTiT” state 
under  the  provisions  of  this  &-‘otlon*" 


’fhuo  the  retailer  io  required  to  keep  a record  of 
dally  sales  as  well  as  a reeora  of  the  amounts  collected  from 
purchasers  as  * he  tax  (meaning  the  tax  imnoeed  by  the  first 
part  of  ::«cFTon  E)  ' lend  the  retailer  shall  pay  over  all  such 
sumo  call  nted  i±r  at  the  time  of  making  the  return  required 
by  ectioc  3 of  the  uill,  and  the  retailer  Is  allowed  credit 
on  the  tax  due  on  the  amount  of  ,.roes  reoelpts  returned  or 
reported  uBdar  Subdivision  (J)  of  section  3 of  the  01  Up  in  the 
amount  and  to  the  extent  of  the  gums  collected  toy  aim  as  t,ax* 
The  sums  collected  ac  tax  moan,  the  sums  oolleet^a  by  tho  re- 
tailor Iron  hie  customers  at  tha  time  of  the  pale  as  the  tax 
due  on  the  amount  of  the  cnle, 

The  flrct  paragraph  of  section  5 and  Subdlvlson 
(j)  of  ouch  scot ion  road  as  f oil owe t 

or  before  the  fifteenth  day  of  the 
month  after  this  Aet  bocooca  effective 
and  on  or  before  the  fifteenth  day  of 
^aoh  calendar  '-.onth  thereafter , until, 
but  not  Including  February,  1936,  every 
person  engaged  In  he  u si nope  of  telling 
tangible  per sent 1 property  at  retail  In 
this  : tato  during  the  preceding  calendar 
month  rhall  mtko  a ret-im  to  the  Auditor, 
r tat  lug  } 

(J)  it  a total  amount  of  taxes  due  the 
state  Tran  such  retailer  for  the  preced- 
ing calendar  month*" 


ir.ee fc’  on  11a  of  the  /ict  provides* 


"It  shall  be  unlawful  for  any  person, 
foreign  or  domestic,  resident  or  non- 
resident, to  circulate  or  have  circul- 
ated In  this  state,  or  to  aseert  in  any 
advertisement,  published  or  circulated 
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In  'his  state,  that  he  tax  or  any  vi»rt 
thereof  Ik  oced  by  this  act  will  La 
assumed  or  absorbed  or  paid  by  such  person , 
or  that  it  wi  11  not  be  added  ' o the  eel  ling 
price  of  the  property  sold,  or  if  addod, 
that  It  or  any  part  there 01  will  be  re- 
funded,  or  that  the  tax  ray  e avoided 
by  mckln  the  eale  or  purchase  in  another 
state  lor  th©  purpoeo  of  •ncoura.in  , the 
pur ohae ere  In  this  state  to  ^vade  the  tax 
herein  Imposed*  Any  person  violating  any 
of  the  provisions  of  this  section  shall  be 
guilty  ol’  a misdemeanor*  11 


ay  £ oct Ton  11a  it  Is  -ode  unlawful  lor  the  retailer 
to  circulate,  publish  or  advertise  that  the  tax  lmoosed  by  beet Ion 
?,  t or  any  part  t ho  re  of  t will  be  assumed  or  absorbed  by  the  retailer, 
and  it  Is  made  unlawful  for  the  retailer  to  circulate,  polish  or 
advertise  that  the  tax  so  Imposed  will  not  be  added  to  the  selling 
price  of  the  nroperty  sold  by  the  retailer  and  It  is  further  made 
unlawful  for  the  retailer.  If  he  adds  * ho  tax  to  the  selling  price, 
to  circulate,  advertise  or  publish  that  he  will  refund  any  such  tax 
paid  by  his  customers* 

Kowhero  In  the  ict  $s  the  retailor  prohibited  from 
raisin:  bis  prices  on  account  of  the  tax  being  imposed  against  him, 
but  he  Is  authorised  to  collect  ^the  tax  Imposed  against  himself 
from  his  customers.  The  right  ;€o" collect  the  tax,  as  a tax,  from 
the  luyore  is  sought  * o be  delegated  to  tbo  retailor*  ...ear  In 
mind  that  the  tax  Is  Imposed  against  rota llors  engaged  in  the 
business  of  selling  tan/,1  ble  personal  property  end  we  have  lad  no 
difficulty  In  rouehln  the  conclurton  that  the  tax  so  Imposed 
against  such  retailers  1b  an  occupation  tax* 

iho  care  of  Winter  v*  uarrett,  supra.  Involved  the 
construction  of  a rales  tax  law  passed  by  the  Legislature  of 
Illinois,  ind  which  law  as  set  out  ot  page  445  of  the  opinion 
of  the  i upreme  Court  of  Illinois  contains  Soot Ion  2,  as  follows i 

"A  tax  Is  Imposed  (jpon  perrons  engaged 
in  the  business  of  selling  tangible  per- 
sonal oronerty  at  retail  In  this  ! tato 
at  the  rate  ol  three  per  cent  of  the  gross 
cash  receipts  from  such  sales  In  this  Ltete 
of  tangible  omntil  property  mode  In  the 
course  of  such  business  on  and  after  the 
first  day  of  the  next  calendar  month 
after  the  taking  of  lent  of  this  act  and 
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prior  to  July  If  1955*  uowevor.  Pitch 
tax.  Is  not  Impopod  upon  the  privilege 
of  engaging  In  any  business  in  interstate 
confrere  e or  otherwise  which  business  -nay 
not , under  'ho  constitution  and  statutes 
of  the  United  Staten,  be  made  the  subject 
of  taxation  t this  ttato," 


One  of  the  questions  presented  In  the  ceeo  was  as 
to  the  nature  and  character  of  the  tax  Imposed  and  a ;a3 nr t whan* 
/he  Illinois  sales  tax  act  did  not  contain  a provision  similar 
to  the  latter  part  of  feet Ion  2 lest  above  set  out*  The  court 
at  page  455  of  the  opinion  raidi 

"iron  those  provisions  it  appear*  that 
the  tax  Is  imposed  upon  persons  engaged 
In  tho  business  mentioned  * They  are  the 
persons  who  arc  required  to  pay  the  tax* 

They  are  not  mode  the  agents  of  the  State 
or  of  the  Department  of  finance  to  collect 
the  tax  iron  purchasers  and  oay  it  over 
to  the  department,  but  the  tax  Is  Imposed 
on  them  end  ‘hey  are  the  on^e  who  are 
required  to  pay  It,  by  the  provision*  of 
the  act  they  ere  neither  r©  ’ Ired  to  take 
nor  prohibited  from  taking  Into  con* Id ©ration 
the  amount  of  tax  to  be  paid  by  them  In  fix* 

In  7 the  soiling  price  of  articles  sold*  They 
mu*t  pay  the  tax*  If  prior  to  April  1,1935, 
the  Falling  price  of  an  article  was  one  dollar, 
and  thereafter  tho  seller, taking  into  consider* 
at Ion  the  tax  In  fixing  the  price  of  the  article, 
charges  one  dollar  and  three  cents  for  the 
same  article,  ho  cannot  report  that  the  cash 
received  from  the  sale  of  the  article  was  one 
dollar  and  that  the  three  cents  was  collected 
ar  tax,  but  In  reporting  his  receipts  he  nust 
report  the  total  amount  received  - that  Is, one 
dollar  and  three  cents  * aid  pay  as  tax  three 
per  cent  of  that  amount*  Go  It  appears  that 
the  tax  Is  on  the  soller.^  * w *" 


e are  o;  the  opinion  ‘hat  in  so  far  as  the  act  under* 
takoe  to  authorize  the  retailer  to  collect  turn  sales  ax  from  the 
consumers,  a?  u ax  on  the  privilege  of  buying,  then  that  far  the 
last  quoted  portion  of  faction  2 of  the  will  Is  void  because  the 
tax  sou  ht  to  be  imposed  by  -.set. Ion  2 le  levied  against  the  person 
on  e red  in  the  business  of  rolling  tangible  personal  property  at 
retail* 
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( b> . section  1 of  the  act  does  not  rl  arly  define 
whet  Is  a "sol©  at  rata:  1."  In  effect,  the  definition  -lven  la 

that  a a;  la  at  retail"  la  a "eale  at  retail  , 

At  this  juncture*  we  desire  to  call  your  Attention  to 
tiie  possible  Inequalities  that  may  arlae  In  an  attempted  applica- 
tion oi  the  act  a a well  as  the  result  that  may  follow  by  way  of 
exempting  iron  tax  paymante  the  retail  dealers  In  tangible  por- 
r oncl  property  in  large  quantities*  o con  beat  Instance  this 
by  quoting  irora  Kentucky  ConauBere1  oil  Co*  v*  Commonwealth  255 
v*..«  y92*  The  court  colds 

"There  In  a w oil-defined  and  clearly  under- 
stood distinct  Ion  between  the  words  ■retail1 
and  * wholesale' i they  are  used  in  o .position 
one  to  the  other*  one  being  a rale  In  large 
quantities*  the  other  In  small  quantities* 
bother  the  sale  Is  one  by  retail  or  whole- 
sale will  depend  upon  the  facts  of  the 
particular  transaction*  e experience  no 
difficulty  In  deciding  that  the  rale  of  oil 
In  quantities  of  not  less  than  500  gallons 
at  a time  to  one  customer  Is  not  e **ale  at 
retail* 


III. 


aOUl  . lid,  RQ.  5 li  R TRQRCT 

;p  : . ;TTT  TT  TOT UJTI.7IT 


XVI,  III 


Suction  3,  tub-section  (d)  of  House  bill  No*  5 provides 

as  follows i 


"taction  3,  On  or  before  the  fifteenth 
day  oi  the  rr,  »nth  after  tills  Act  becomes 
effective  and  on  or  before  the  fifteenth 
day  of  each  calendar  .on t h thereafter* 
until*  but  not  Including  February*  1936* 
every  porson  engaged  In  the  business  of 
selling  tangible  pars  cnal  property  at 
retail  In  this  State  during  the  proeedln 
calendar  -onth  shall  make  a return  to  the 
A dltor*  stating* 

(dj  Total  amount  received  during  the 
preceding  calendar  month  an  charge  end 
time  sales  of  tangible  personal  property 

made  by  him  prior  to  the  month  for  which 

» * 
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the  return  1?  madej" 


taction  19,  Artlda  X£X,  Of  the  institution  of  the 
State  of  ^ilreourl,  provides  as  follows  t 

"The  General  Assembly  shall  pass  no 
law  for  the  benefit  of  a railroad  or 
o her  corporations,  or  any  individual 
or  association  of  Individuals,  retro- 
spective In  Its  operation,  or  Which 
imposes  on  the  people  of  any  county 
or  municipal  subdivision  of  the  State 
a now  liability  la  respect  to  trans- 
actions or  considerations  already  pest." 


It  Is  a well  recognized  fact  that  property  (jold 
on  c)  targe  end  time  sales  In  many  Ins  tone  os  Is  not  paid  for 
until  some  months  after  the  actual  sale  is  made,  rnder  the 
operation  of  this  section  the  receipts  from  a sale  of  property 
made  In  1933  but  paid  for  In  1934,  would  have  to  be  included 
by  the  vendor  In  his  return  as  provided  by  faction  3 and  a tax 
of  one  oer  cent  1 moored  thereon* 

Accordingly,  section  3,  bub-® act  ion  (d).  Is  retro- 
active In  operation  and  Is  unconstitutional  as  in  violation  of 
action  19,  Article  XII,  of  the  constitution  of  the  State  of 
■ ■ rl,  or  II  neeeaear  I imposes  m ttss  pssfJ  ■ _ a 

new  liability  In  respect  to  transactions  already  past*" 

This  rule  of  law  Is  forcibly  stated  In  the  case  of 
Smith  v*  Dirckx  283  ... o • 1*  c*  197,  wherein  the  court  ealdt 

n section  IS  of  Article  2 of  our  constitution 
provides*  'That  no  ©x  post  facto  law,  nor 
law  Impairing  the  obli  atlon  of  contracts, 
or  retrospective  In  Ite  operation, or  making 
any  irrevocable  grant  of  special  privileges 
or  Immunities,  can  be  passed  by  the  General 
iissembly#  * 

It  will  time  be  seen  that  our  Constitution 
contains  on  express  inhibition  against  the 
passage  of  a ’law  retrospective  in  Its 
operation* * 

In  the  case  of  hoed,  v*  bwen  133  . o*  100,l.c* 

108,  Gantt,  ir*  J*,  speaking  for  the  court 
quoted  with  approval  Ur*  Justice  J tory ’ s 
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definition  or  & retrospective  lt.w  as 
follows:  1 -very  statute  which  takes 

away  or  Impairs  vested  rights  acquired 
under  existing  laws,  or  creates  a new 
obligation.  Imposes  o now  duty,  or 
attaches  a new  disability.  In  respect 
to  transactions  or  considerations  al- 
ready past,  must  be  deemed  retrospective.1 

To  the  same  effect  are  the  following 
dec  Is  Tons:  Leete  v#  State  uank,  115  .o* 

154,  1.  e.  195}  Portlet t v.  uall,  142 
,;0.  25,  1*  c*  36 1 artlett  v.  Tinsley 
175  k>.  319,  1.  c.  332}  Knockin'  Const* 

Co*  v*  t time  11, 209  ko.  546,  X.  e*  558* 

Applying  the  above  definition  to  so  much 
of  the  amendment  of  1919  as  undertook  to 
assess  an  additional  one  per  cent  upon 
that  portion  of  the  not  Incase  i or  the 
calendar  year  of  1919,  which  was  received 
by  appellant  prior  to  the  going  Into 
effect  of  said  amendment  we  are  clearly 
of  the  opinion  that  It  *dlu  create  a new 
obligation  or  impose  o now  duty1  In 
re  -ard  thereto  and  that  the  amendment 
does  to  'hat  extent  operate  retrospectively 
and  is  in  violation  of  the  a rove  mentioned 
constitutional  inhibition  against  retro- 
spective laws.  It  would  be  difficult  to 
reach  any  other  conclusion  while  looking 
the  constitution  squarely  In  the  face.'’ 


lection  3 of  the  nlll  requires  the  retailor  to  me  Ice 
a return  of  rose  receipts  on  or  before  the  15th  day  of  each  month 
after  the  »ct  becomes  effective  and  until  January  1996.  This 
return  shall  show  the  gross  receipts  of  the  preceding  month,  so 
that  so  much  of  the  preceding  'TK>nth  as  had  elapsed  and  roes  receipts 
received  prior  to  the  effective  date  of  * he  olll,  would  be  required 
to  be  reported  In  and  covered  by  the  return  and  would  relate  to 
transect Ions  occurring  pr' or  to  the  taking  effect  of  the  Act  and 
therefore  the  Act  Is  retroactive  in  Its  effect* 
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IV. 

SOUSE  BILL  NO. 5 VIOLATES  SECTION  44a  OF 
ARTICLE  IV  OF  THE  CONSTITUTION  OF™THE 
STATE  OF  HIT'S  OUR  I.  ' 

Vo  feel  it  our  uuty  to  -Iroct  your  attention  to 
another  attar  In  conn  dot  ton  with  the  bill  under  eonrlder- 
at 1 on* 


As  appears  from  : action  2,  heretofore  quotoa,  and 
as  before  stated,  the  tax  is  levied  against  tlio  persons  on* 
gaged  In  the  bus! near  of  selling  tangible  personal  property* 
The  sailing  of  motor  vehicle  fuels  Is  the  sell  In  - of  tangible 
person*  1 property*  doc t Ion  44a  of  Article  IV  oi  the  Consti- 
tution of  -slssouri  pr-ovidoe, 

"For  a porlod  of  ten  years  after 
adoption  hereof  the  Uonoral  ^seoably 
shall  have  no  power  to  lovy  and 
collect  * * * eta to  ta?  on  the  sale 
oi  motor  vehicle  fuels  In  excess  ~oT 
the  rates  fixed  by  lew  at  the  time 
this  amendment  Is  edoptedu  * u *,* 


The  e ondmont  war  adopted  .loven her  6,  192b*  That 
the  Act  in  question  seeks  to  Impose  a tax  on  the  sale  of  motor 
vehicle  fuels  Is  beyond  quest 1cm  end  thereby  violates  the  pro- 
visions of  our  Constitution  lest  above  quoted* 

Thlle  the  matter  Is  left  somewhat  dark  as  to  meaning 
It  ir  assumed  thet  this  situation  Is  undertaken  to  ha  satisfied 
by  -hat  part  oi  action  6 of  the  Act,wnlch  roads  as  follows! 

"e  » «anu  there  shall  be  allowed 
as  a led.  ct Ton  iron  the  amount 
ret i mod  under  subdivision  (h)  of 
Lection  3 the  amount  of  rales  of 
articl  s n Which  a specific  tax 
Ir  paid  to  this  ituto  by  tho  vendor 
under  any  other  law  of  this  Ctote 
which  requires  the  vendor  to  pay  a 
gross  amount  or  percentage  of  the 
selling  price  of  any  com  oulty  for 
the  privilege  of  selling  same  In 
this  State.  1 


The  amount  to  be  returned  under  suhdtvlson  (h)  , 
Faction  3 If, 
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n (h)  dross  receipt*  during  the  pre- 

siding calendar  month  from  salee  of 
tangible  personal  property  made  by  him 

In  the  course  of  such  business,  upon 
the  basis  of  which  the  tax  Is  imposed. 11 


.jut  the  right  of  redvsetion  accorded  the  retailer  does 
not  change  the  fact  that  a tax  Is,  by  the  bill,  levied  against  the 
Eiile  of  too  tor  vehicle  fuels  which  the  Constitution  says  cannot 
be  done* 


The  ;.ct  attempts  to  authorise  the  retail. r to  collect 
the  tax  loosed  from  the  customer.  It  might  hap:;en , whether  the 
retailer  had  the  right  or  not,  that  he  would  collect  the  tax 
from  the  consumer  to  whom  such  retailer  sells  motor  fuel,  then 
the  retailer  take  credit  in  his  return  for  the  gross  receipts,  on 
account  of  sales  of  motor  fuels  and  have  the  tax  collected  from 
the  consumer  In  his  pocket.  The  door  to  fraud  is  left  wide-open, 
e know,  what  everyone  else  knows,  that  sales  taxes  are  ordinarily 
passed  on  to  the  consumer* 


V. 


«0U  dXU.  ISO.  6 VIQLAXSS  CTIOH 

■ ;T5k» ffllroLIl EUT 


»Tf-8'0CKi 


Section  1 of  douse  411  So*  b provides  In  part  as 

follows  t 


M;or  the  purposes  of  this  Act*  tSule  at 
retail*  means  any  transfer  of  the  owner- 
ship of  or  title  to,  tangible  personal 
property  to  the  purchaser  at  retail  for 
use  or  consumption  and  not  for  resale  in 

•EL  £SS&  «£.  WJLjj»T" o?<aaoiria.« 

for  a valuable  consideration.  Transactions 
whereby  the  possession  of  the  property  is 
transferred  but  the  vendor  retains  the 
title  as  security  for  payment  of  the 
selling  price  shall  be  deemed  to  be  sales.” 
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faction  1 iurther  provides* 

"The  Isolated  or  occasional  sale  of  tangible 
personal  property  at  retail  by  a person  who 
does  not  hold  himself  out  as  engaging  In  the 
business  of  selling  such  tangible  personal 
property  at  retail  or  : i lo  by  actual  ?roai:cer 
does  not  cons  tllute  'n  ;e,  Ing  In  lucTT  butinoac  . n 


The  cn  <st1  on  here  presented  is  whether  or  not  the  above 
provisions  constitute  such  arbitrary  classifications  ea  to  violate 
the  ederal  Constitutional  guaranty  of  equal  protection  of  the  laws 
and  our  own  constitutional  provision  of  uniform  taxation. 

fhe  framers  of  house  Mil  No.  5 evidently  had  before 
them  the  sales  tax  law  enacted  by  the  Legislature  of  the  Mate  of 
Illinois.  This  Act,  passed  la  ^arch,  1933,  was  iield  uncons tl tut* 
tonal  by  tho  lucre  me  Court  of  Illinois  In  the  case  of  .Vinter  v. 
.arrett  332  111.  441.  One  of  the  reasons  Ivan  by  the  court  for 
so  holding  was  the  provision  In  he  et  excluding  farm  products 
or  farm  produce  sold  by  the  producer  from  the  tax.  This  section 
of  the  Illinois  Act  Is  as  follows* 

n 1 Tangible  personal  property*  does  not  m>an 
or  Include  farm  products  or  farm  produce 
sold  by  the  producer  thereof  or  motor  fuel 
as  defined  In  tho  .otor  J uel  fax  law  approved 
arch  23,  1929,  as  emondod." 


. 9 quote  at  length  from  the  opinion  of  the  Illinois 
Supreme  Court  In  construing  this  sections 

"fhe  language  quoted  does  not  and  cannot  mean 
that  farm  products  or  farm  produce  or  -not or 
fuel  are  not.  In  fact,  tangible  property, for 
It  Is  a universally  kno-m  fact  that  they  are 
such.  It  Is  equally  well  known  end  univers- 
ally recognised  that  the  business  of  selling 
those  commodities  at  retail  to  the  consumer 
Is  the  business  of  selling  tangible  personal 
property  at  retail.  The  legislature  has  no 
po  er  to,  by  legislative  enaotmen* ,doclnro  that 
not  to  bo  a fact  which  every  one  known  Is 
a fact, though  It  may  be  an  otherwise  valid 
enactment  declare  that  for  the  purooaes  of 
the  application  of  tho  act  ttiat  which  la 
recognised  as  o fact  may  be  excluded  front 
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such  application*  The  purpose  of  such 
provision  In  this  act  Is*  therefore* 
cloarly  to  exar-.pt  from  the  application 
thereof  those  an.-a  ad  In  the  business 
of  sellln  farm  products  or  farm  prod- 
uce or  motor  fuel  to  the  consumer  at 
retail*  Appellee  therefore  contends 
that  such  provision  end  purpose  deny 
to  those  engaged  In  tho  business  of 
selling  tangible  personal  property  at 
retail  equal  protection  o i the  laws  and 
renders  the  act  void*  as  In  violation  of 
the  provisions  of  * action  1 of  Article  9 
req<-l.rin  that  taxes  levied  on  occupations 
shall  be  by  general  law  and  uniform  as  to 
the  class  upon  which  it  operates* 


• • * * * 

The  tax  levied  by  the  act  rust  be  uniform 
on  all  of  the  class  upon  which  It  operates* 
she  quo st ion* therefore*  arises  whether 
there  Is  any  basis  for  taking  those  engaged 
In  the  business  of  selling  farm  uroducts  or 
farm  produce  or  motor  fuels  at  retail  from 
tills  class*  out  for  tho  exemptions  sought 
to  !e  made  by  the  act*  those  engaged  in  the 
business  of  sellln  ; farm  products  or  produce 
or  motor  fuels  at  retail  come  within  thw 
terms  of  the  act  for  they  are  soilin'-  tang- 
ible personal  property  at  retail*  Uniformity 
of  taxation  and  equal  protection  of  the  laws 
require  that  they*  too*  pay  this  tax  unless 
there  be  a valid  basis  for  discrimination  In 
their  favor  or  for  considering  them  a differ- 
ent class  or  vocation  . rom  that  Into  which 
they  naturally  fall* 

It  Is  argued  as  to  the  seller  of  farm  products 
or  produce* that  his  sales  at  retail  of  such 
property  are  not  a part  of  the  business  in 
rtilch  he  Is  engaged*  but  are  an  Incident 
thareto*merely|that  his  business  Is  producing, 
and  that  he  does  not  conduct  a easiness  of 
selling  *to  the  consumer  for  use  and  not  for 
the  nurposes  of  resale  In  any  form**  as  sales 
at  retail  arc  defined  In  the  act)  that  this 
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places  Mm  In  e different  class  from  the 
grocer  or  clothier, wnose  business  1ft  to 
sell  to  the  consumer, and  be  may  be  exempted 
from  the  class  to  which  the  act  applies, 
and  that  such  exemption  Is  founded  on  fact, 
and  therefore  has  a reasonable  basis*  It 
will  be  observed  that  the  exemption  of  farm 
products  or  farm  produce,  when  sold  by  the 
producer  from  the  category  of  tangible 
personal  property  exempts  those  selling  those 
eo-oaodltlos  from  the  operation  of  the  act 
whether  ralJB  at  retail  by  taem  are  but  an 
Incident  to  their  business  of  producing  or 
a part  of  the  business  of  sellin,  such 
property  at  retail  in  which  they  may  be 
an  ('aged. 


<fr  * fr  fr  tt 

xie  la  in  the  business  of  selling  tangible 
personal  property  at  retail  In  addition 
to  the  business  of  producing,  and  exclusion 
of  such  business  iron  the  operation  of  the 
act,  under  such  circumstances,  finds  no 
basis  In  fact  upon  which  he  may  be  reasonably 
placed  In  a different  classification  from  the 
general  class  of  those  engaged  In  the 
soiling  of  tangible  personal  property  at 
retail  created  by  the  act.  he  Is  of  the 
class  to  which  the  act  applies,  jurt  as  a 
druggist  who  compounds  and  produces  the 
proprietary  remedies  which  lie  sella  at 
retail  Is  in  that  class,  and  so  far  as  the 
aet  attempts  to  exclude  him  from  its 
provisions  It  is  not  uniform  In  its 
application  to  the  class  m which  it  operates 
and  cannot  be  sustained*  " 

This  opinion  Is  illuminating  whan  considered  with 
reference  to  douse  Mil  Ho*  5. 

Section  3,  Article  X oj  the  Constitution  of  the 
State  of  disoourl  provides t 

’’faxes  may  i e levied  and  collected  lor 
public  purposes  only*  They  shall  be 
uniform  u -on  the  rmi  class  of  subjects 
within  the  territorial  limits  of  the 
authority  levying  the  tax,  and  all  taxes 


17 


ecemter  b,  1933 
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shall  be  levied  end  collected  by  general 
le«e*M 


beet  ion  1 of  the  14th  Amondm-mt  to  tho  Federal  constl- 
tut ton  provider! 

"All  per rone  lorn  or  natural Iced  in  the 
'united  States  and  subject  to  the  juris* 
diction  thereof  art)  cl  'Irons  of  the  United 
States  and  of  the  State  wherein  they  reside* 

No  State  shall  nu  Ice  or  enforce  any  law  which 
shall  abridge  the  privileges  or  immunities 
of  oltlxess  of  the  United  States , nor  shall 
any  - tats  deprive  any  parson  of  Ufa,  liberty 
or  proparty  without  due  process  of  law,  nor 
deny  to  any  person  within  its  jurisdiction 
tho  equal  protection  of  the  lawr* 

In  the  ease  of  City  of  /urora  v,  .uc  Cannon  136  ;4o.  So, 
1.  c • 49,  the  t upraise  Court,  In  construing  certain  ordinances  with 
reference  to  See*  3,  Article  X of  the  Missouri  Conotl tutlon,  said! 

"In  this  lart  case  It  was  said!  * The  only 
prohibition  of  the  section  be  In  discussed 
is  that  Milan  forbids  lnequallty,favorltlem, 
to  be  exercised  In  Imposing  taxes  upon  the 
same  class  of  subjects*  So  long  as  this 
is  not  dano,  the  constitution  is  not  Infringed, 
nor  'he  rules  of  uniformity  and  equality 
violated*  Cooley  on  lax*  (2d  d*)  170  and 

171,  and  notes*'  a a « * ihat  'the  require* 
went  of  equality  and  uniformity  does  not 
ox*o elude  the  division  of  things  taxable  into 
classes,  and  the  imposition  of  taxes,  which 
while  bearing  equally  upon  the  different 
numbers  of  each  class,  bear  unequally  upon 
the  classes  In  tho  o ;-re  ;nte,  ■ and  that 
'a  legislative  division  of  tills  sort  can  not 
be  interfered  with  by  the  courts,'  ore 
general  rules  reeoi*nlzed  everywhere*  25  Ajp« 
and  hg»  hey*  of  Law,p*  62,  and  oases  cited 
in  not  es  1 end  2* 

»fo  fix  arbitrarily  a specific  tax  for  ell 
licenses  would  be  grossly  unequal  and  far 
, from  uniform^ -*«■  The  requisites  of  the 
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cons  tl  tut  Ion  may  be  carried  out  by  a uni- 
form tax  on  licenses  to  persons  following 
the  same  pursuit,  under  the  acme  conditions 
end  c ire  urns  ancesj  a difference  therein  will 
Justify  a discrimination  in  the  tax*' 
Slaughter's  case,  13  urat.loc.  cit.776. 

'A  license  tax  ought  to  he  proportioned  as 
nearly  as  practicable  to  the  value  of  the 
privilege.'  Ould  & Carrington  v.  City  of 
Kichmond  23  tirat.  472.” 


In  the  ease  of  Smith  v.  Calhoon  283  U.  S,  533,  75  JU«  id. 
1234,  the  Supreme  Court  of  the  United  States  recently  had  before  It 
a case  involving  the  following  statute: 


ni#**&ee.l. (h) • The  term  'auto  trans- 
portation mompany*  when  used  in  this  act 
means  every  corporation  or  person, their 
lessees,  trustees  or  receivers,  owning, 
con 'rolling,  operating  or  managing  any 
motor-propelled  vehicle  not  usually  oper- 
ated on  or  over  rails,  used  in  the  busi- 
ness of  transporting  persons  or  property 
for  compensation  or  ns  a common  carrier 
over  any  public  highway  in  this  state 
between  fixed  termini  or  over  a re«gular 
routes  Provided,  That  the  term  'auto  trans- 
portation company1  as  used  In  this  acts  all 
not  InoTude  corporations  or  persons  engaged 
exclu s lvoly  in  the  transportation  of  childron 
to  or  from  school , or  any  transportation  com- 
pany on~a  led  exclu s 1 ve  1 ;/  In  the  transporting; 
agrl cul ; ural . h or t 1 c Z 1 tu ral . dairy,  or  otber 
farm  products  and  fresh  and  salt  fish  and 
oysTors  and 

to  the  asaeml  _ __  _ . 

To  primary  market  or  to  motor  vehicles  used 
exclusively  in  transporting  or  delivering 
dairy  products  or  any  transportation  company 
engaged  in  operating  taxicabs,  or  hotel  busses 
from  a de  ot  to  a hotel  in  the  same  town  or 
city." 


5. hr  1 mp  ir om  the  po  1 n t^oT^produc 1 1 on 
;bl  lmt  or  £v  Kipp  in:  ;.olnt  en  route 


The  Supreme  Court  held: 

n#-.fiH^tiut  the  constitutional  guaranty  of  equal 
protection  of  the  laws  is  Interposed  against 
discriminations  that  are  entirely  arbitrary." 
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ijut  In  establishing  suoh  a r'lub t Ion  there 
does  not  appear  to  be  the  *11  ht oat  Juftlil ca- 
tion for  rmx  kin ' a distinct  loo  eteeen  those 
who  carry  for  ill  re  fara  products,  or  milk  or 
butter,  or  fish  or  oysters,  and  those  who 
caxvy  f or  hire  breed  or  su.-mr,  or  tee  or 
coffee,  or  groceries  In  general,  or  other 
useful  commodities*  So  far  as  the  statute 
was  designed  to  safeguard  the  pulltc  with 
roc  eot  to  the  use  of  the  highways,  ve  think 
that  the  dlser 'ndmatlon  It  makes  between  the 
private  carriers  which  are  relieved  of  the 
necessity  oi  obtaining  certificates  and  rcivtng 
security, and  a carrier  sueh  ss  the  appellant, 
was  wholly  arbitrary  and  eonatl *utsd  a viola- 
tion of  appellant's  constitutional  rl  ht* 

* ueh  a classification  Is  not  based  cm  anything 
havln.,  relation  te  the  purpose  for  which  It 
la  mde*'  * * • * • 


house  all. I Vo*  o purports  to  levy  s tax  "upon  all 
persons  <wg***i  tn  the  business  of  sell  In.:  tangible  personal  jrop- 
erty  at  retail  in  this  state*  a « ***7  uowsver,  under  -#*etlon  1, 
oorsons  uctuelly  selling  tangible  personal  property  at  retail, not 
for  use  or  non sumption,  but  for  resale  arc  exempt  from  the  pro- 
visions of  the  act*  This  exception  prevents  the  tax  from  being 
uni • ora  In  its  application  and  Is  therefore  unconstitutional.  A 
"sale  at  retail”  Is  a sale  at  retail  tn  all  Instances  end  the  beitl 
lature  has  no  power  to  ueclare  by  legislative  flat  that  not  to  be 
a fact  which  Is  universally  known  to  be  a fact* 

"the  legislature  has  no  power  to, by  legis- 
lative eraetnent,  declare  that  not  to  be  a 
fact  wrleh  every  >n  a knows  Is  a fact, thou  h 
It  say  be  an  otherwise  valla  enactment  de- 
clare that  for  the  purposes  of  the  application 
of  the  act  that  which  is  recognised  as  a fact 
may  be  excluded  from  such  application." 

{'’Inter  v.  arrett,  supra) 

faction  1 of  house  dill  ito*  5 further  provides* 

"Ihe  isolated  or  occasional  ale  of  tangible 
personal  >rop  rty  at  retail  by  a person  who 
does  not  hold  him*  If  out  as  engaging  tn  the 
business  of  selling  such  tangible  oereonol 
property  at  retail  or  sale  by  actual  producer 
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does  sot  constitute  engaging  In  such  touelneer •* 


Webster  daflms  a producer  ass 

* one  who  produces , brings  forth,  or  geir>r- 
atas*  J»«  oho  f rows  agricultural  produe t* , 
or  manufactures  crude  as to rial e Into  articles 
for  use," 


For  further  ? ei 

HI  son  ?*  Jorael,  125  It*  819f 
oas-Hu  -her  -©,  v,  297  .?#  1S0| 

ll«9psr  v*  oar tor,  2b6  * 370. 


ay  this  section  the  actual  producer,  though  hlj  sales 

£a  la  laal  iejs£  al a«pfiagq  igaa^^j 


in 


TTs  not 
to  faction 


subJecF^o  Hie  rax  iapo« ot'her  r»  bial i®  r e™  /-.ceor « 

1,  thou  fa  a producer  actually  end  In  fact  bo  ’engaged  In  the  boat* 
no re  of  palling  tangible  personal  property  at  retail,"  that  pro- 
ducer Is  ;.ot  "engaging  in  such  business’*  so  as  to  be  subject  to  the 
tax  imposed  by  house  bill  &o#  5* 


Tbit  discrimination  and  look  of  uniformity  war  flatly 
held  unconstitutional  by  the  Supreme  Court  of  Illinois  In  the  ease 
of  stator  v*  arrett , supra#  While  it  is  true  t.hat  the  1111  note 
In*  only  attempted  to  exempt  producers  of  farm  produe te,  neverthe- 
less, ha  rea* casing  of  the  Court  would  Jaave  been  the  sorao  If  the 
Act  had  exempted  a 11  producers,  for  Use  conclusion  o.  the  Court  was 
retched,  not  because  there  was  lock  of  uniformity  with  respect  to 
producers,  but  beeanee  there  was  lack  of  uniformity  In  hat  a pro- 
ducer might  be  and  In  many  Instances  «ap  a person  actually  engaged 
fra  the  business  of  selling  tangible  personal  property  at  retail, 

"iie  is  in  the  business  of  selling 
tangible  personal  property  at  retail 
In  addition  to  the  business  of  producing, 
and  exclusion  of  such  business  fro®  the 
operation  ©f  the  aet,  under  such  circum- 
stances, find*  no  basis  in  fact  upon  which 
he  assy  be  reasonably  placed  in  a different 
class If leaf  on  from  the  general  class  of 
those  engaged  In  the  selling  of  tangible 
personal  property  at  retail  created  toy 
the  act*  he  3s  of  the  close  to  which  the 
act  applies.  Just  as  a druggie t who  compounds 
and  producer  the  proprietary  reewdies  w?i ? eh 
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lia  rolls  at  ratal 1 la  In  that  class,  and 
so  far  as  the  act  attempt*  to  exclude  him 
from  It*  provision?,  It  1*  not  uniform 
In  Its  application  to  the  class  on  which 
it  operates  and  cannot  be  sustained. " 

(winter  v.  .eurrett,  s .pra) 


in  order  to  fully  understand  tin  effect  of  the  above 
exception,  let  u*  consider  the  following  hypothetical  eases  An 
oil  company  owning  Its  oan  oil  wells,  produces  oil  end  refines  it 
In  Its  own  refineries.  The  gasoline  produced  le  then  sold  from 
fillin'’  stations  owned  and  operated  by  the  oil  company.  ' nder 
House  bill  Ko.  5,  there  eoulu  be  no  salee  tax  Imposed  on  the  oil 
company,  it  being  the  actual  pi-odueer  of  the  gasoline,  however, 
an  Independent  filling  station,  eellin  the  same  gasoline, would 
be  subject  to  the  rales  tax  because  it  did  not  In  fact  produce 
the  asollne.  fhe  ef  act,  of  course.  Is  to  penalise  those  who 
are  one die  to  produce  and  also  sell* 


VI. 
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If  the  provisions  of  an  act  are  eo  mutually  ''connected 
with  nnd  dependent  on  each  other,  as  cooditl titans,  considerations 
or  compensations  for  each  other,  as  to  warrant  the  belief  that  the 
legislature  Intended  them  as  a whole,  and  If  all  could  not  be 
carried  Into  effect  the  legislature  would  not  peas  the  residue 
Independently,  then.  If  some  parte  are  unconstitutional,  all  the 
provisions  which  are  thus  dependent,  conditional  or  connected 
must  fall  with  them. rt  1 Cooley *e  Const.  Lin.  (Bfch  d.)  Dp *362, 
765. 


The  effect  of  our  conclusion  In  Section  IV  of  tills 
opinion  Is  to  hold  unconstitutional  Section  2 of  house  bill  Ho.  5 
for  i he  reason  that  the  section  attempts  to  levy  a tax  not  uniform 
In  Its  operation.  If,  therefore,  f action  2 be  hold  unconsti- 
tutional, the  tax  Itself  would  ta  eliminated  and  there  would  be 
nothing  remaining  except  regu let Iona  respecting  a void  tax. 
nils  question  was  before  the  court  In  the  case  of  -Inter  v.  uarrett 
supra,.  1'he  court  after  ref  err  In  to  the  void  provisions  of  the 
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act.  Including  taa  exempt 1 an  of  farm  produo a , soldi 


"Keaolving  all  doubt a In  favor  of  the 
validity  of  the  act  ’n  question,  yet, 
with  the  eliminations  eta ted,  it  is 
not  the  act  the  General  * asembly  passed 
or  Intended  to  pass,  and  nance  the  act 
under  review,  whole  and  entire,  is 
void*” 


?L«  a pact  fully  submitted. 


eihh.  k'i  LAiiki 

assistant  Attorney 


uGbJi  A.  8QP*ma,  Jr. 

Assistant  Attorney  General, 


dARHY  O.  ft'ALTK  .H,  Jr. 

Assistant  Attorney  General, 


APfBOVEDt 


WcZi'iWKk — 

Attorn^  General. 
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County  Court  has  right  to  fix 
salary  of  deputy  circuit  clerks 
immediately  on  the  becoming 
effective  of  section  11312, 

Laws  1933,  page  371,  without 
regard  to  present  deputy  clerks 
assumed  fixed  term  of  office* 


Deeember  21st 
1 9 3 3. 


Mr,  0.  0.  ffyrick, 

Clerk  of  Circuit  Court, 

Tuscumbia,  Missouri* 

Dear  Mr,  Wyrick: - 

We  have  your  letter  of  October  12,  1933,  in  which  was 
contained  a request  for  an  opinion  as  follows: 

"Under  section  11812  of  the  Session  Acts  for  1933 
the  County  Coir  t is  given  the  right  to  determine  what 
the  salary  of  the  deputy  of  the  Clerk  of  the  Circuit 
Court  shall  be.  I would  like  to  have  your  opinion 
as  to  whether  this  applies  to  the  present  term  or 
should  it  only  apply  beginning  the  next  term?" 


FILED 


From  a subsequent  letter  written  by  you,  we  Judge  the 
words  "present  term"  in  the  letter  above  quoted  to  refer  to  the 
assumed  present  fixed  term  of  office  of  the  deputy  clerk  In  question. 
We  use  the  words  "assumed  present  fixed  term"  slnoe  an  examination 
of  the  pertinent  law  convinces  us  that  the  deputy  circuit  clerk  has 
within  the  strict  meaning  of  the  word,  no  definite  fixed  "term"  of 
office. 


Section  11812,  Revised  Statutes  of  Missouri,  1929,  under 
authority  of  which  the  deputy  circuit  clerk  in  question  was  appointed 
provides  as  follows: 

"Sec.  11812.  DEPUTIES  AND  ASSISTANTS,  HOW  APPOINTED- 
COMPENSATION.  Every  clerk  of  a circuit  court  shall  be 
entitled  to  such  number  of  deputies  and  assistants,  to 
be  appointed  by  such  official,  with  the  approval  of  the 
circuit  court,  as  such  court  shall  deem  necessary  for 
the  prompt  and  proper  discharge  of  the  duties  of  his 
office.  The  circuit  court,  in  its  order  permitting  the 
clerk  to  appoint  a deputy  or  assistant,  shall  fix  the 
compensation  of  such  deputy  or  assistant,  and  shall 
designate  the  period  of  time  such  deputy  or  assistant 
may  be  employed.  Every  such  order  shall  be  entered  of 
record,  and  a certified  copy  thereof  shall  be  filed  in 
the  office  of  the  county  clerk.  The  clerk  of  the  circuit 
court  may,  at  any  time,  discharge  uny  deputy  or  assistant 
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and  may  regulate  the  time  of  his  or  her  employment. 
vnd  the  circuit  court  :r,ay.  at  any  time,  modify  or 
rescind  Its  order  permitting  any  appointment  to  be 
made,  and  may  reduce  the  compensation  theretofore 
fixed  by  it," 

Section  11812,  Revised  Statutes  of  Missouri,  1929,  as  re- 
enacted Laws  1933,  page  371,  provides  as  follows: 

"Sec,  11812.  DEPUTY  AND  ASSISTANT  CIRCUIT  CLERKS- 
CQMPBISATIGN.  Every  clerk  of  a circuit  court  shall 
be  entitled  to  such  number  of  deputies  aid  assistants, 
to  be  appointed  by  such  official,  with  the  approval 
of  the  county  court,  as  such  court  shall  deem  necessary 
for  the  prompt  and  proper  discharge  of  the  duties  of 
his  office.  The  County  Court,  in  Its  order  permitting 
the  clerk  to  appoint  a deputy  or  assistant,  shall  fix 
the  compensation  of  such  deputy  or  assistant  which,  in 
counties  having  12,500  persons  and  less,  shall  net 
exceed  the  amount  allowed  deputy  or  assistant  to  the 
county  clerk  for  the  actual  time  employed  and  shall 
designate  the  period  of  time  such  deputy  or  assistants 
may  be  employed.  Every  such  order  shall  be  entered  of 
record,  and  a certified  copy  thereof  shell  be  filed 
in  the  office  of  the  county  clerk.  The  clerk  cf  the 
circuit  court  may  at  any  time,  discharge  any  deputy 
or  assistant,  and  may  regulate  the  time  of  his 'or  her 
employment,  anft  the  county  court  may,  at  any  time, 
modify  or  rescind  its  order  permitting  any  appointment 
To  be  made .and  may  reduce  the  compensation  theretofore 
fixed  by  it. 

It  will  be  noticed  that  while  both  sections  provide  that  the 
true  appointing  power  shall  designate  the  period  of  time  that  such 
deputy  may  be  employed,  there  is  a further  provision  that  said  deputy 
may  be  removed  frem  office  at  any  time  by  said  appointing  power.  On 
these  provisions  do  we  base  our  opinion  that  such  an  office  holder 
has  no  fixed  term  of  office  in  the  legal  sense. 

On  this  point  the  courts  of  Missouri  have  taken  an  Identical 
stand  in  many  cases  but  we  deem  It  necessary  to  refer  merely  to  oib  . 


The  case  we  refer  to  is  the  case  of  State  ex  rel.  Rumbold 
vs.  Gordon.  258  Mo,  168.  decided  by  the  Supreme  Court  of  Missouri 
sitting  In  Banc  , the  opinion  being  written  by  Judge  Lamm.  In  that 
case  the  court,  all  the  judges  concurring,  held  that  an  Adjutant- 
General  appointed  by  and  holding  offloe  under  the  Governor  "during 
the  term  of  the  Governor  and  removable  by  him  at  pleasure"  did  not 
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have  a fixed  "term  of  office"  in  the  constitutional  sense  that 
increasing  his  salary  during  said  tem  was  in  violation  of 
Article  XIV,  Section  8 of  the  constitution  of  Missouri,  Judge 
Lamm  in  his  opinion  stated,  at  page  178,  as  follows: 

"But  the  matter  need  not  rest  on  mere  parity 
of  reasoning*  Says  a sound  author  (Meehan's  Public 
Offices  and  Officers,  see,  385):  'The  word  * term" . 
when  used  in  reference  to  the  tenure  of  office, 
means  ordinarily  a fixed  and  definite  time,  and  does 
not  apply  to  appointive  offloes  held  at  the  pleasure 
f the  appointing  power.* 

"In  accord  therewith  in  another  standard  work 
(Tfcroop  on  Public  Officers,  sec,  303):  'The  word 
"term"  is  uniformly  used  to  designate  a fixed  aid 
definite  period  of  time,  * * 4 And  an  officer  who 
holds  hi z . ■ rrice  at  the  pleasure  of  another  officer 
T * 4 has  no " official  term,  //lthii  the  meaning  of  a 
constitutional  or  statutory  provision  relating  to  such 
ter.'..~  Again  (SecT  304):  'Where  an  office  is  filled 
by  appointment,  and  a definite  term  of  office  is  not 
fixed  by  a constitutional  or  statutory  provision,  the 
office  is  held  at  the  pleasure  of  the  appointing  power, 
and  the  Incumbent  may  be  removed  at  any  time," 

(Italics  ours). 

Judge  Lam  then  proceeds  to  review  the  decisions  of  the 
appellate  courts  of  other  states  to  the  same  effect,  aid  then 
writes  at  page  179: 

"In  full  accord  with  the  general  doctrine  of  the 
cited  cases  are  our  own  appellate  courts,"  Citing 
State  ex  rel  vs.  Alt,  26  Mo.',App.  l.c.  675-6; 

State  ex  rel.  vs,  Stonestreet,  99  Mo.  l.c.  371  et  seq.; 

State  ex  rel.  vs.  Johnson,  123  Mo.  43,  and  quoting  from 
the  latter. 

In  addition  to  the  above  authority,  a note  in  37  L.B.A. 
(n.s.)  S88,  reviews  a list  of  cases  to  the  eame  effect. 

In  disoussing  the  above  angle  of  this  matter,  our  intention 
is  to  show  that  the  following  provision  of  our  Missouri  Constitution 
does  not  apply  to  our  case: 
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"Article  IV,  Section  8,  Constitution  of 
Missouri;  Compensation  of  officers,  not  to  b e 
increased  nor  term  extended:--  The  compensation 
or  fees  of  no  state,  county  or  municipal  officer 
shall  be  increased  during  his  term  of  office;  nor 
shall  the  term  of  any  office  be  extended  for  a 
longer  period  than  that  for  which  such  officer 
was  elected  or  appointed." 


There  is  obviously  nothing  in  this  provision  of  the  Con- 
stitution which  prevents  a decrease  in  the  salary  of  an  officer 
during  his  term  (Lycette  vs*  Wolff,  45  Mo.  App,  489),  hence,  we 
need  not  take  the  time  to  show  that. 

Having  now  shown  that  the  Constitution  does  not  prohibit 
a fixing  of  salary,  whether  by  decrease  or  Increase,  in  our  present 
case,  we  proceed  to  a construction  of  the  legislative  power  and  the 
effect  to  be  given  thereto. 

Section  11812,  Revised  Statutes  of  Missouri,  1929,  above 
quoted,  delegates  to  the  circuit  court  the  supervisory  powers  over 
deputy  circuit  clerks.  The  office  of  deputy  circuit  clerk  is  not 
created  by  the  constitution  but  is  nerely  an  office  created  by 
statute*  The  legislature  has,  therefore,  the  power  at  anytime 
to  regulate  such  office  as  it  deems  best.  The  shifting  therefore 
by  the  legislature  of  the  above  mentioned  supe  rvisory  powers  from 
the  circuit  court  to  the  county  court  (Section  11812,  Laws  1933, 
p.  371,  above  quoted),  was  clearly  within  its  powers,  and  the 
provisions  of  the  new  statute  should  be  given  effect,  as  provided 
by  our  Constitution,  Article  IV,  Section  36,  ninety  daya  after  the 
adjournment  of  the  session  at  which  It  was  enacted.  Said  adjourn- 
ment date  in  this  case  was  April  25,  1933* 

The  law  is  well  settled  in  this  and  other  states  on  the 
above  legislative  power,  henre,  we  deem  it  necessary  to  quote  from 
only  one  leading  case* 

In  State  ex  rel.vs.  Hedrick,  241  S.  W.  402,  decided  by 
the  Supreme  Court  of  Missouri,  sitting  in  Bane,  James  T*  Blair, 
Chief  Justice,  in  a separate  concurring  opinion  in  which  fair 
other  judges  concur,  passes  on  this  question*  In  this  case,  Judge 
Blair,  at  page  419,  quotes  with  approval  from  the  case  of  Graham 
vgj_RobertSj_200_  152.  as  follows: 
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"Where  an  office  is  created  by  law  and 
one  not  contemplated,  nor  its  tenure  declared 
by  the  Constitution,  but  created  by  law  solely 
for  the  public  benefit,  it  may  be  regulated, 
limited,  enlarged,  or  terminated  by  law,  as  the 
public  exigency  or  policy  nay  require*" 

When,  therefore,  our  legislature  at  the  1933  legislative 
session  transferred  from  the  circuit  court  to  the  county  court 
the  power  to  fix  the  salaries  of  deputy  circuit  clerks,  said 
power  belonged  to  the  county  court  as  soon  as  the  law  became 
constitutionally  operative,  without  regard  to  any  assumed  fixed 
term  of  office  which  any  deputy  circuit  cleric  then  held  or  now 
holds* 


Very  truly  yours, 


CHARLES  M.  HOWLLL,  Jr. 
Assistant  Attorney-General* 


APPROVED : 


Attorney-General 


